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In  Effect  After  May  15,  1915 


PRBUMINARY. 
Bills  of  BzcepUoiis. 

1.  Office  and  Contents.  It  is  the.offlce  of 
a  bill  of  exceptions  to  point  out  errors  com- 
mitted by  the  court  during  the  progress  of 
the  trial.  The  bill  or  bills  should  contain 
only  a  concise  statement  of  the  facts  neces- 
sary to  present  the  points  intended  to  be 
relied  on  as  grounds  of  error,  or  only  so  much 
of  the  evidence  as  may  appear  necessary  to 
present  fairly  the  rulings  of  the  court  to 
which  exception  is  taken.  No  bill  of  excep- 
tions should  contain  matter  irrelevant  or  un- 
necessary to  the  presentation  of  the  question 
intended  to  be  raised. 

2.  Points  Must  be  Clearly  Stated.  It  is 
the  duty  of  the  exceptor  to  see  that  the 
points  and  objections  on  which  he  relies  are 
correctly  and  clearly  stated,  so  as  to  show 
plainly  that  an  erroneous  ruling  was  made 
to  his  prejudice,  and  he  should  not  leave  that 
fact  to  appear  merely  by  inference  or  conjec- 
ture. 

3.  Rulings  on  Evidence  or  Instructions. 
An  exception  to  the  admission  or  rejection 
of  evidence  or  to  the  granting  or  refusal  of 
Instructions  to  the  Jury,  should  state  only  so 
much  of  the  evidence  or  facts  proven  as  may 
be  necessary  to  show  the  relevancy  or  irrel- 
evancy of  such  evidence  or  the  pertinency  or 
impertinency  of  such  instruction.  The  Judge 
of  the  trial  court  should  require  all  unnec- 
essary matter  to  be  stricken  out  before  sign- 
ing a  bill  of  exceptions. 

RULE  L 

Petitions.  ' 

1,  ICittt  Assign  Errors— Not  Argue  the 
Case.  A  petition  for  an  appeal  or  writ  of  er- 
ror may  briefly  state  the  case  and  must  as- 
sign errors,  naming  the  particular  decrees  or 
Judgments  complained  of  and  the  date  of 
their  rendition,  and  in  the  prayer  of  the  pe- 
tition it  should  be  stated  whether  or  not  a 
supersedeas  Is  desired;  but  the  case  Is  not 
to  be  argued  In  the  petition.  A  separate  note 
of  argument,  setting  forth  the  points  and  au- 
thorities relied  on,  ihaU  be  submitted  with 
the  petition,  and  will  be  considered  by  the 
court,  but  such  note  is  not  to  be  considered 
as  a  part  of  the  petition  or  to  be  printed  with 
it  A  note  of  argument  may  be  filed  in  op- 
position to  such  petition. 


2.  Certificate  of  Counsel.  The  petition 
must  be  accompanied  by  the  certificate  of 
some  attorney  duly  qualified  to  practice  in 
this  court  that  in  his  opinion  the  decree 
or  Judgment  complained  of  ought  to  be  re- 
viewed. 

3.  Names  of  Parties  to  be  Sunmioned!  It 
is  also  recommended  to  counsel  presenting  pe- 
titions, that  they  furnish  to  the  olerk  a  mem- 
orandum of  the  names  of  parties  to  be  sum- 
moned to  answer  the  appeal  or  writ  of  error. 

4.  Status  of  Question  or  Questions  Certi- 
fied. No  question  or  questions  shall  be  certi- 
fied under  the  provisions  of  section  one  of 
diapter  one  hundred  and  thirty-five  of  the 
Code,  as  amended  by  chapter  sixty-nine  of 
the  Acts  of  the  Legislature  of  1915,  until  aft- 
er decision  thereof  by  the  trial  court,  and 
such  decision  shall  be  certified  with  the  ques- 
tion or  questions. 

5.  Form  of  Certificate  for  Cases  Certified. 
The  certificate  of  all  questions  arising  upon 
the  sufficiency  of  a  summons,  or  return  of 
service,  or  as  to  the  sufficiency  of  a  pleading, 
certified  pursuant  to  section  one  of  chapter 
one  hundred  and  thirty-five  of  the  Code,  as 
amended  by  chapter  sixty-nine  of  the  Acts 
of  the  Legislature  of  1915,  shall  be  in  form 
or  effect  following: 


In  the  Circuit  Court  of 


County.    A.  B» 


V.  C.  D.     In  Assumpsit  (Debt,  etc.,  or  In 
Equity,  as  the  case  may  be). 

To   the   Supreme  Court  of  Appeals  of  West 
Virginia: 

The  circuit  court  of  said  County,  of  its  own 
motion  (or  on  the  joint  aDplication  of  the  par- 
ties to  said  suit,  as  the  fact  may  be),  hereby 
certifies  to  the  said  Supreme  Court  of  Appeals, 
that  on  the  summons  (return  thereon,  or  on  the 
declaration,  plea,  bill,  answer,  or  other  plead- 
ing, as  the  case  may  be)  of  the  plaintiff  - 

(or  the  defendant ,  as  the  case  may  be)» 

the  following  points  of  law  or  fact  have  been 
made:  (Here  set  forth  by  number  the  several 
grounds  of  any  motion  to  quash,  correct,  amend, 
strike  out,  exclude,  or  grounds  of  demurrer, 
etc.,  that  may  have  been  interposed  to  such 
summons,  return  or  pleading.) 

A  certified  copy  of  said  summons  (return,  or 
pleadings,  as  the  case  may  be,  or  so  much 
thereof  as  may  be  necessary  to  present  the  point 
made  against  it),  and  of  the  affidavits,  docu- 
ments, etc.,  filea  in  support  thereof  (if  any), 
on  which  tne  judgment  of  vour  honors  is  desir- 
ed, together  with  a  copy  of  the  court's  decision 
upon  such  question  or  questions,  is  (or  are)  here- 
with presented. 

Criven  under  my  hand  this day  of p 

Judge  of  Said  Circuit  Court 
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BULB  n. 
Docketing  and  Process. 

1.  Notice  to  Court  Below  and  Summons. 
When  an  appeal  or  writ  of  error  has  been 
awarded,  it  shall  be  the  duty  of  the  clerk  to 
notify  the  clerk  of  the  court  below  of  the 
fact  of  such  allowance  and  of  the  penalty  of 
the  bond  necessary  to  give  effect  to  such  ap- 
peal or  writ  of  error  when  such  bond  Is  re- 
quired, and  the  clerk  of  this  court  shall 
thereupon  docket  the  case  and  issue  process 
in  accordance  with  the  order  of  the  court, 
summoning  all  parties  other  than  the  peti- 
tioner or  petitioners. 

2.  Non-Kesident  Parties.  Whenever  it  is 
necessary  that  a  non-resident  party  should 
be  summoned  to  answer  an  appeal  or  writ  of 
error,  or  have  notice  for  any  other  purpose, 
order  of  publication  may  be  had  in  the  man- 
ner prescribed  by  law,  which  order  shall  be 
published  once  a  week  for  four  successive 
weeks  in  some  newspaper  published  at  the 
aeat  of  government 

RULE  III. 
Printing  the  Record. 

1.  Dismissal  for  Failure  to  Print  If  the 
appellant  or  plaintiff  in  error,  except  in  cas- 
es of  felony,  shall  fail  to  deposit  with  the 
derk  of  this  court  within  six  months  after 
the  case  has  been  docketed  herein,  a  sum 
sufficient  to  pay  for  printing  the  transcript 
of  the  record,  or  shall  fail  to  have  the  tran- 
script of  the  record  printed  and  eighteen 
copies  thereof  filed  in  the  clerk's  office  within 
six  months  after  the  case  has  been  docketed 
In  this  court,  the  appeal  or  writ  of  error 
shall  be  dismissed. 

2.  How  Procured.  To  procure  such  dis- 
missal, the  appeUee  or  defendant  in  error 
must  serve  upon  the  opposite  party,  within 
reasonable  time,  a  written  notice  that  he 
will,  on  a  day  specified,  move  the  court  to 
dismiss  the  case,  and  set  forth  in  such  no- 
tice the  grounds  of  the  said  motion.  The 
motion  may  be  made  on  any  day  when  the 
court  is  open  whether  in  regular  or  special 
term. 

3.  Costs.  But  if,  when  the  motion  is  made, 
the  record  has  been  already  printed  or  the 
cost  of  such  printing  deposited  with  the 
clerk  and  no  actual  delay  in  the  hearing  of 
the  cause  has  resulted  from  the  failure  to 
print  the  record  or  make  such  deposit  within 
the  six  months  allowed  by  law  the  dismissal 
wiUl  be  without  costs,  otherwise  costs  will 
be  awarded  against  the  party  in  default 

4.  Renewal.  An  appeal  or  writ  of  error 
dismissed  in  accordance  with  this  rule  may 
be  renewed  upon  presenting  a  new  petition 
reciting  the  fact  of  the  former  petition  and 
allowance  and  dismissal  and  referring  to  the 
assignments  of  error  contained  in  the  former 
petition,  if  the  same  be  presented  within  one 
year  from  the  date  of  the  decree  or  Judg- 


ment appealed  from  and  new  process  will 
be  ordemd  and  a  new  bond  must  be  given. 


BULB  IV* 

Argument  Docket 

L  How  Arranged.  Sixty  days  before  the 
first  day  of  each  regular  term,  or  of  any 
special  term  at  which  an  argument  docket 
tnay  be  ordered,  the  clerk  shall  prepare  a 
list  of  the  cases  then  ready  and  ordered  to 
be  heard,  and  distribute  the  printed  lists  to 
counsel  of  record  in  each  case. 

2.  Docketing  of  Cases  Certified.  At  the 
time  of  preparing  the  docket  of  any  regular 
or  of  any  special  term,  the  clerk  shall  also 
make  a  docket  of  all  cases  certified  for  deci- 
sion pursuant  to  section  one,  of  chapter  one 
hundred  and  thirty-five  of  the  Code,  as  amend- 
ed by  chapter  sixty-nine  of  the  Acts  of  the 
Legislature  of  1915,  and  as  to  which  notice 
has  been  given,  as  prescribed  by  the  next 
section,  which  shall  be  given  precedence  over 
all  other  cases,  and  next  after  cases  upon 
original  jurisdiction  begun  in  the  Supreme 
Court  of  Appeals. 

3.  When  Notice  is  Necessary.  In  all  cas- 
es (except  those  of  feUony,  and  cases  certified 
pursuant  to  section  one  of  chapter  one  hun- 
dred and  thirty-five  of  the  Code)  when  the 
record  has  been  printed  since  the  last  pre- 
ceding regular  term  of  court,  the  party  de- 
siring a  hearing  must  give  notice  to  the  op- 
posite party  of  his  intention  to  insist  ui)on 
a  hearing  at  the  next  regular  term,  at  least 
sixty  days  before  the  first  day  of  such  term, 
and  no  case  will  be  placed  on  the  argument 
list  and  deemed  ready  for  hearing  until  the 
second  term  after  the  record  has  been  prints 
ed  unless  the  notice  above  mentioned  has 
been  given  and  returned  to  the  clerk's  office 
sixty  days  before  the  term. 

4.  Copy  of  Bond.  No  case  in  which  an 
appeal  or  supersedeas  bond  is  required  shall 
be  placed  upon  the  argument  docket  until  the 
clerk  shall  have  received  a  duly  attested 
copy  of  such  bond. 

5.  Appellee  may  Expedite  Hearing.  An 
appellee  or  defendant  in  error  desiring  to  ex- 
pedite the  hearing  of  his  case  may  have  the 
record  printed  at  his  own  expense  and  give 
the  notice  required  by  section  three  of  this 
rule,  and  the  cost  of  such  printing  will,  when 
the  case  is  decided,  be  taxed  among  the  costs 
incurred  by  such  appellee  or  defendant  in  er- 
ror, provided  the  appellant  or  plaintiff  in  er- 
ror does  not  dismiss  his  appeal  before  hear- 
ing. 

6.  Felony  Cases.  When  a  writ  of  error 
has  been  allowed  in  the  case  of  a  party  con- 
victed of  a  felony,  the  clerk  shall  cause  the 
record  to  be  printed  with  all  convenient  dis- 
patch, and  the  case  will  be  called  for  hearing 
at  the  next  regular  term  of  court,  wherever 
it  may  be  held,  without  notice  or  consent  be- 
ing required,  provided  the  record  has  been 
prated  sixty  daj^s  before  the  hearing. 


W.Va.) 
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7.  Gases  Certified.  The  record  of  cases 
certified  for  decision  pursuant  to  section  one 
of  chapter  one  hundred  and  thirty-five  of  the 
Code,  need  not  be  printed,  unless  by  order  of 
the  court;  and  without  further  notice  the 
cases  will  be  called  for  hearing  at  the  next 
regular  or  special  term  for  which  they  are 
docketed  pursuant  to  section  two  hereof. 

8.  Postponement  of  Docket.  The  court 
will  postpone,  on  its  own  motion,  any  docket 
or  portion  thereof  to  a  day  or  days  later  in 
the  term  than  that  or  those  for  which  it 
has  been  set  for  hearing,  or  to  a  later  term, 
regular  or  special,  whenever,  in  Its  opinion, 
the  public  interests  require  such  action ;  and, 
in  such  case,  the  clerk  will  give  notice  of 
the  postponement  to  the  attorneys  of  record 
of  all  parties  interested. 

RULE  V. 
Briefiu 

1.  Time  of  Filing.  In  any  case  on  appeal 
or  writ  of  error,  the  counsel  for  the  appellant 
or  plaintiff  in  error,  at  least  thirty  days,  and 
counsel  for  the  appellee  or  defendant  in  er- 
ror, at  least  ten  days,  before  a  case  is  called 
for  hearing,  shall  file  with  the  clerk  of  this 
court  not  less  than  ten  copies  of  a  printed 
brief,  one  of  which  copies  shall,  upon  request, 
be  furnished  to  each  of  the  counsel  engaged 
upon  the  opposite  side.  All  reply  and  sup- 
plemental briefs  shall  be  filed  at  least  five 
days  before  a  case  is  called  for  hearing,  and 
no  brief  shall  be  filed  later  unless  by  con- 
sent of  counsel.  It  is  also  desired  by  the 
court  that  counsel  upon  each  side  will  fur- 
nish promptly  to  counsel  on  the  opposing  side 
their  respective  briefs  as  soon  as  printed,  but 
their  doing  so  will  not  obviate  the  require- 
ment of  this  rule  as  to  filing  copies  In  the  of- 
fice of  the  clerk,  and  It  is  recommended  that 
the  printed  brief  shall  correspond  in  size  of 
page  with  the  printed  record,  and  bear  the 
same  docket  number. 

2.  Form  and  Contents  of  Appellant's  Brief . 
The  brief  of  appellant  shall  contain  a  short 
and  dear  statement  disclosing: 

First.  The  kind  of  action  or  suit,  and  a 
closely  condensed  statement,  without  argu- 
ment or  quotation  of  evidence,  of  all  facts 
nece^tory  to  determination  of  the  points  in 
controversy. 

Second.  What  the  issues  were  and  how 
raised. 

Third.  How  the  issues  were  decided,  and 
what  the  judgment  or  decree  was. 

Fourth.  The  errors  relied  upon  for  re- 
versaL 

Fifth.  A  concise  statement  of  so  much  of 
the  record  as  fully  presents  every  error  and 
exception  relied  on,  referring  to  the  pages  of 
the  record.  If  th^  insufficiency  of  the  evi- 
dence to  sustain  the  verdict  or  finding,  in 
fact  or  law,  is  assigned,  the  statement  shall 
contain  a  condensed  recital  of  the  evidence 
In  narrative  form  so  as  to  present  the  sub- 


stance clearly  and  concisely.  The  statement- 
willL  be  taken  to  be  accurate  and  sufficient 
for  a  full  understanding  of  the  questicMis  pre- 
sented for  decision,  unless  the  opposite  par- 
ty in  his  brief  shall  make  the  necessary  cor- 
rections or  additions. 

Following  this  statement,  the  brief  shall 
contain,  under  a  separate  heading  of  each 
error  relied  on,  separately  numbered  propo- 
sitions or  points,  stated  concisely,  and  with- 
out argument  or  elaboration,  together  with 
the  authorities  relied  on  in  support  of  them ; 
and  in  citing  cases,  the  names  of  parties  must 
be  given,  with  the  book  and  page  where  re- 
ported. No  alleged  error  or  point,  not  con- 
tained in  this  statement  of  points,  shall  be 
raised  afterwards,  either  by  reply  brief,  or 
in  oral  or  printed  argument,  or  on  petition 
for  rehearing,  but  the  court,  at  its  option, 
may  notice  a  plain  error  not  assigned  or 
specified. 

3.  Form  and  Contents  of  Appellee's  Brief. 
The  brief  of  appellee  on  the  assignment  of 
errors  shall  point  out  any  omissions  or  inac- 
curacies in  appellant's  statement  of  the  rec- 
ord, and  shall  contain  a  short  and  clear  state- 
ment of  the  propositions  by  which  counsel 
seek  to  meet  the  alleged  errors  and  sustain 
the  judgment  or  decree,  or  by  which  such  er- 
rors are  obviated.  FoUlowing  this  statement, 
the  brief  shall  contain  the  points  and  author- 
ities relied  on  in  like  manner  as  required  in 
the  appellant's  brief.  The  brief  of  appellee 
on  cross-errors  shall  be  prepared  in  the  man- 
ner required  in  the  case  of  appellant's  brief. 
The  brief  of  appellant,  in  answer  to  the  cross- 
assignment  of  errors,  shall  be  prepared  in 
the  manner  required  of  appelHees  in  answer 
to  the  alignment  of  errors.  Reply  briefs 
shall  be  prepared  in  like  manner  to  answer 
briefs. 

4.  Argument  The  briefs  of  any  party 
may  be  followed  by  an  argument  in  support 
of  such  briefs,  which  shall  be  distinct  there- 
from, but  shall  be  bound  with  the  same.  The 
argument  shall  be  confined  to  discussion  and 
elaboration  of  the  points  contained  in  the 
briefs.  The  names  of  counsel  shall  be  affix- 
ed to  aU  briefs  filed  by  them. 

5.  Non-Compliance,  JSffectof.  The  court 
on  its  own  motion  may  refuse  to  allow  submis- 
sion G^  any  case,  until  the  briefs  of  the  par- 
ty demanding  it,  complying  with  this  rule  in 
respect  to  form  and  contents,  s^iall  have  been 
filed,  and  may  also  strike  out  on  submission, 
briefs  not  complying  therewith. 

6.  Control  of  Case.  Either  party  whose 
brief  has  been  filed  in  compliance  with  the 
rule  may  Insist  upon  a  hearing  when  the 
case  is  regularly  called  although  no  brief 
shall  have  been  filed  by  the  opposite  party, 
and  when  one  party  has  complied  with  the 
rule  and  the  other  has  not,  the  party  com- 
plying with  the  rule  may  have  the  case  ei- 
ther submitted  or  continued  at  his  option. 
If  one  of  the  parties  omits  to  file  such  brief 
at  or  before  the  hearing^  he  cannot  be  heard, 
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■  but  the  case  may  be  submitted  or  heard  ez- 
parte  upon  the  argument  of  one  counsel  only 
for  the  party  by  whom  the  brief  has  been 
duly  filed. 

7.  Continuance  for  Non-Compliance — ^No 
Briefs  After  Submission.  If  no  printed  brief 
has  been  filed  by  either  party  within  the  time 
prescribed  by  this  rule,  the  case  wlHl  be  con- 
tinued when  called,  unless  both  parties  are 
present  in  court,  by  counsel,  with  their  re- 
spective briefs,  and  consent  to  submit  the 
case  with  or  without  oral  argument,  or  file 
an  agreement  in  writing  to  submit,  but  in  no 
case  can  briefs  be  filed  after  the  case  is  sub- 
mitted. 

8.  Submission  in  Absence  of  Counsel.  It 
is  not  always  necessary  for  counsel  to  appear 
in  court  in  person  in  order  to  have  a  case 
submitted  for  Judgment  by  the  court;  when 
the  party  desiring  the  submission  of  a  case 
has  filed  his  brief  in  compliance  with  the 
rule,  he  may  by  written  request  addressed 
to  the  court  or  to  the  clerk  have  his  case 
submitted  when  called. 

9.  Cases  Certified — Motions  to  Dismiss, 
etc. — How  Submitted.  All  cases  certified  for 
decision  pursuant  to  the  last  paragraph  of 
section  one  of  chapter  one  hundred  and  thir- 
ty-five of  the  Code,  as  amended  by  chapter 
sixty-nine  of  the  Acts  of  the  Legislature  of 
1915,  shall,  in  the  first  instance,  be  submitted 
on  typewritten  or  printed  briefs,  or  argu- 
ments, filed  in  the  clerk's  office  at  least  five 
days  before  the  case  is  set  for  hearing ;  and 
in  no  case,  unless  the  court  so  order,  will 
counsel  be  heard  orally  thereon.  And  this 
rule  as  to  briefs  and  oral  arguments  shall 
apply  to  all  motions  to  dismiss,  affirm,  mod- 
ify or  reverse,  made  pursuant  to  section  twen- 
ty-six of  said  chapter  one  hundred'  and  thir- 
ty-five of  the  Code,  as  amended  by  said  chap- 
ter sixty-nine  of  the  Acts  of  the  Legislature 
of  1915. 

RULE  VL 
Calling  the  Docket 

L  When  Commenced.  On  the  second  day 
of  each  regular  term  the  court  will  com- 
mence to  call  the  cases  then  ready  for  hear- 
ing in  the  order  in  ^hich  they  stand  upon 
the  printed  list,  and  will  proceed  from  day 
to  day  in  the  same  order  until  all  of  the 
cases  have  been  called. 

2.  How  Many  Cases  to  be  Called.  Not 
more  than  ten  cases  shall  be  considered  lia- 
ble to  be  called  on  any  one  day,  including 
the  one,  if  any,  that  may  be  under  argument 
No  case  shall  be  taken  up  out  of  the  order 
of  the  docket  except  when  briefs  have  been 
filed  on  both  sides  and  the  parties  consent  to 
submit  the  case  without  oral  argument 

3.  Set  for  Hearing.  No  case  shall  be  set 
for  hearing  on  any  other  day  than  those  as- 
signed to  the  circuit  from  which  the  case 
comes,  unless  it  be  such  as  from  its  peculiar 
character  or  the  mandate  of  the  law  may 
be  regarded  as  a  privileged  case. 


I  4.  Exceptional  Oases.  Cases  of  general 
public  Interest  or  of  peculiar  hardship  may 
be  heard  at  a  special  term  according  to  the 
pfovisions  of  section  13  of  <>hapter  156,  Acts 
of  1882,  under  such  conditions  and  regula- 
tions as  may  be  consented  to  by  the  parties 
or  as  the  court  may  prescribe. 

5.  Agreement  of  CounseL  All  agreements 
of  counsel  in  regard  to  any  case  or  matter 
priding  in  court  shall  be  reduced  to  writing; 
signed  by  counsel  and  delivered  to  the  clerk. 

d.  Re- Argument  Whenever  the  court  de- 
sires further  argument  in  any  case  which 
has  been  argued  and  submitted,  it  will  fix  a 
day  therefor,  and  cause  notice  of  the  time 
and  place,  as  well  as  of  the  subject  or  branch 
of  the  case,  on  which  argument  is  desired,  to 
be  given  to  counseL 


RULE  vn. 

Certiorari. 

1.  How  Obtained.  No  certiorari  for  dim- 
inution of  the  record  shall  be  awarded  unless 
lEi  motion  therefor  shall  be  made  in  writing, 
stating  the  facts  on  which  the  motion  is 
founded,  and  ali  motions  for  such  certiorari 
should  be  made  at  the  earliest  period  possi- 
ble after  the  diminution  is  discovered  elth^ 
in  regular  or  special  term. 

2.  When  to  be  Printed.  If  the  necessity 
for  such  certiorari  is  caused  by  the  failure 
of  the  appellant  or  plaintiff  in  error  to  have 
enough  of  the  record  brought  up  to  present 
fairly  both  sides  of  all  errors  complained  of 
by  him,  it  shall  be  his  duty  to  have  the  ad- 
ditional record  printed,  or  in  default  thereof, 
his  appeal  or  writ  of  error  may  be  dismiss^ 
ed;  otherwise  such  additional  record  shall 
be  printed  at  the  expense  of  the  party  asking 
for  the  certiorari,  but  when,  in  either  case, 
the  additional  record  brought  up  does  not 
exceed  ten  pages  of  manuscript  it  need  not 
be  printed  unless  so  ordered  by  the  court 

RULE  VIIL 
Motions  and  Affidavits. 

1.  Must  be  in  Writing.  All  motions,  ex* 
cept  motions  of  course,  made  to  the  court 
shall  be  reduced  to  writing  and  shall  contain 
a  brief  statement  of  the  facts  and  objects  of 
the  motion.  A  motion  to  dismiss,  affirm, 
modify  or  reverse,  made  pursuant  to  section 
one  of  chapter  one  hundred  and  thirty-five 
of  the  Code,  as  amended  by  chapter  sixty- 
nine  of  the  Acts  of  the  Legislature  of  1915, 
shall  state  the  points  on  which  it  is  based, 
and  notice  thereof  stating  such  grounds  shall 
be  served  on  the  opposite  party  or  parties 
and  returned  to  the  clerk's  office  at  least 
thirty  days  before  the  day  to  which  the  no- 
tice is  returnable. 

2.  Notice  to  be  Given.  No  affidavits  shall 
be  read  in  support  of  or  in  opposition  to  any 
motion  hereafter  made  to  the  court  unless 
reasonable  ootioe  be  given  to  the  opposite 
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party  or  his  attorney  of  the  time  and  place 
of  taking  the  same,  or  good  cause  be  shown 
why  such  notice  has  not  been  given  and  every 
motion  which  is  not  a  motion  of  course^  shall 
be  supported  by  affidavit 

RULE  IX. 

Oral  Argument 

L  How  Many  may  be  Heard.  Only  two 
counsel  shall  be  heard  on  each  side  in  the 
argument  of  any  case  unless  by  special  leave 
of  court,  and  the  counsel  for  the  appellant 
or  the  plaintiff  in  error  shall  be  entitled  to 
open  and  conclude  the  argument 

2.  Time  Allowed.  Forty-Five  minutes  only 
shall  be  allowed  to  the  appellant  or  plaintiff 
in  error  for  the  opening  and  conclusion,  and 
thirty  minutes  to  the  appellee  or  defendant 
in  error  for  his  reply,  but  by  special  leave  of 
the  court  granted  before  the  argument  be- 
gins, a  longer  time  may  be  allowed  to  each 
side.  The  time  allowed  may  be  apportioned 
between  the  counsel  on  the  same  side  at  their 
discretion.  But  in  all  cases  a  fair  opening 
of  the  case  shall  be  made  by  the  party  en- 
titled to  the  opening  and  concluding  argu- 
ment 

3.  Who  to  be  Deemed  Counsel.  The  at- 
torneys of  the  respective  parties  in  the  court 
below  shall  be  deemed  to  be  the  attorneys  of 
the  same  parties  in  this  court  until  others 
have  been  retained  and  have  notified  the  clerk 
of  this  court  of  that  fact 

4.  Record.  In  no  case  is  it  proper  or  nec- 
essary to  consume  the  time  allowed  for  ar- 
gument by  reading  the  record  to  the  court, 
but  counsel  may  refer  thereto  and  state  what 
they  consider  as  proven  by  any  exhibit  or 
deposition  on  which  they  rely. 

5.  Commissioner's  Report  No  oral  argu- 
ment will  be  permitted  upon  exceptions  to 
a  commissioner's  report  except  upon  pure 
questions  of  law  and  without  reference  to  de- 
tails of  evidence. 

RULE  X. 

Cross  Assignment  of  Error. 

L  When  to  be  Considered.  In  any  appeal 
or  writ  of  error,  if  error  is  perceived  against 
the  appellee  or  defendant  in  error,  the  court 
will  consider  the  whole  record  as  being  be- 
fore it,  and  will  reverse  the  proceedings,  ei- 
ther in  whole  or  in  part»  and  in  the  same 
manner  as  it  would  were  the  appellee  or  de- 
fendant in  error  to  assign  errors  and  bring 
the  case  before  the  court,  unless  such  error 
be  waived  by  the  party  prejudiced  thereby, 
which  waiver  shall  be  considered  as  a  release 
of  all  error  committed  against  him.  It  is, 
however,  advisable  for  the  appellee  or  de- 
fendant in  error,  if  he  is  of  opinion  that  there 
is  error  in  the  record  to  his  prejudice,  to  call 
attention  to  the  same  by  a  formal  counter-as- 
signment of  error,  filed  at  the  hearing  of  the 
case,  or  by  pointing  out  and  complaining  of 
the  same  in  his  briefi 


RULE  XI. 
Abandoned  Cases. 

1.  When  to  be  Dismissed.  When  a  case 
has  been  called  for  argument  at  four  succes- 
sive regular  terms,  and  upon  the  call  at  the 
fourth  term  neither  party  is  prepared  to  ar- 
gue the  same,  the  case  shall  be  considered  as 
abandoned  and  shall  be  dismissed  at  the  costs 
of  the  appeHlant  or  plaintiff  in  error  unless 
sufficient  cause  be  shown  for  further  contin- 
uance. 

2.  Reinstatement  No  appeal  or  writ  of 
error  which  shall  have  been  dismissed  or 
abated  by  the  court,  shall  be  reinstated  or 
revived  after  the  close  of  the  next  regular 
term  after  such  dismission  or  abatement 


RULE  XII. 

Rehearing. 

1.  How  Obtained.  All  petitions  for  re- 
hearing must  be  filed  not  later  than  thirty 
days  from  the  date  of  the  decision  complain- 
ed of  therein,  and  no  petition  for  a  rehearing 
will  be  entertained  by  the  court  in  any  case 
unless  the  reasons  therefor  are  printed  and 
filed  with  the  petition.  No  oral  arguments 
will  be  permitted  upon  any  application  for  a 
rehearing.  When  a  rehearing  is  allowed,  the 
court  may  fix  the  time  for  re-argument  and 
re-submission,  notice  of  which  shall  be  given 
by  the  clerk  to  the  attorneys  of  record,  but, 
in  case  it  fails  to  fix  such  time  the  clerk  shall 
enter  the  case  upon  the  docket  as  if  it  had 
never  been  heard. 

RULE  XIIL 

Index  to  Records. 

1.  Must  be  Indexed.  In  making  tran- 
scripts of  records  for  appeals  and  writs  of 
error,  the  clerks  of  any  court  making  such 
transcript,  shall  annex  thereto,  a  complete 
index,  giving  pages  of  the  record  on  which 
its  chief  component  parts  are  to  be  found,  in- 
cluding the  pages  where  the  deposition  of 
each  witness  appears  in  such  record. 

RULE  XIV. 

Officers  of  Court 

1.  Accounts.  The  officers  attending  this 
court  and  receiving  an  allowance  per  diem 
therefor,  shall,  at  the  end  of  each  term,  fur- 
nish an  account  of  the  number  of  days  so 
employed,  verifying  their  accounts  by  affida- 
vit, and  orders  of  allowance  will  then  be 
made  by  the  court  and  certified  to  the  Audi- 
tor of  State,  but  such  accounts  will  not  be 
considered  or  allowed  before  the  close  of  the 
term. 

RULE  XV. 

Reports. 

1.  Arguments  to  be  Omitted.  In  publish- 
log  the  opinions  of  this  court,  the  reporter 
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shall  not  publish. the  arguments  of  counsel, 
but  he  shall  report  the  names  of  counsel  on 
each  side,  and  when  the  counsel  on  the  side 
adverse  to  the  decision  of  the  court  shall  fur- 
nish to  him  the  points  and  authorities  relied 
on,  clearly  and  briefly  stated,  he  may  pub- 
lish in  the  report  such  points  and  authori- 
ties; but  in  no  case  shall  such  points  and 
authorities  occupy  more  than  one  page  of  the 
printed  report  unless  express  authority  there- 
for be  given  by  the  court 


RULE  XVL 

Original  Papers. 

!•  Not  to  be  Withdrawn.  No  transcript  of 
record,  petition  or  other  original  paper  or 
opinion  of  the  court,  shall  be  withdrawn 
from  the  custody  of  the  derk  of  this  court 
unless  upon  motion  made  in  court  for  this 
purpose  and  upon  order  of  court  permitting 
such  withdrawal,  except  as  provided  In  sec- 
tion 19,  chapter  157,  Acts  of  1882. 


• 


CASES  REPORTED 


Page 

Aaron  t.  Coca-Cola  Bottling  Co.  (Oa.)...«  556 

Adams  v.  Mathews  (Ga.) 442 

AdaiQs,  State  v.  (S.  C.) 368 

Adams    Grain  &  Provision  Co..  Medlin  ▼. 
[S.C.) 867 


Adamson  y.  Reagin  (Ga.) m5 

Adeeb,  Atlantic  Coast  Line  R.  Co.  t.  (Ga. 

App.) 316 

Adeeb,  Georgia  Southern  &  F.  R.  Co.  v. 

(Ga.  App.) 823 

-aytna  Ins.  Co,.  Kelley  v.  (W.  Va.). 602 

Alabama  Great  Southern  R.  Co.,  Wiliiams 

V.  (Ga.App.) 149 

Aiaculsey  Lumber   Co,   v.    Shippen   Bros. 

Lumber  Co.  (Ga.) 967 

Alexander  v.  Gate  City  Cotton  Mills  (Ga.)  118 
Alexandria  County,  City  (Council  of  Alex- 
andria V.  (Va.) 630 

Allen  V.  McPherson  (N.  C.) 766 

Allgood,  Evans  v.  ((ia.  App.) 603 

Almand,  W.  H.  MUes  Shoe  Co.  v.   (Ga. 

App.) 163 

American  Coal  Co.,  Griffith  ▼.  (W.  Va.) ...  621 
American  Nat  Bank,  Fetner  v.  (Ga.  App.)  185 
American  Nat.  Bank,  Guarantee  Trust  « 

Banking  Co.  v.  (Ga.  App.) 222 

American  Trust  &  Banking  Co.  v.  Pryor 

(Ga.  App.) 312 

Americus  Gas  &  Electric  Co.  v.  Coleman 

(Ga.  App.) 493 

Amos,  Harris  v.  (Ga.) 115 

Anderson  v.  Merchants'  Grocery  CJo.  (S.  O.)  109 
Angel,    Board    of    Education   of   Dist    of 

Northfork  v.  (W.  Va.) 747 


Appalachian  Power  Co.,  Morrison  t.  (W. 
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Appalachian  Power  Co.,  Walters  v.   (W. 

' a./  ....•.......•••........•....•••.. 

Aripeka   Sawmills  v.  Georgia  Supply  Co. 

(Ga.)    ::......  455 

Arnold  ▼.  Knapp  (W.  Va.) ..•..  896 

Ashev.  Southern  R.  CJo.  (S.  C.) 716 

Ashe  V.  Standard  Oil  Co.  (S.  C.) 412 

Atkins  ▼.  Evans  (W.  Va.) 901 

Atkins  V.  Grey  Eagle  Coal  Co.  (W.  Va,). . .  906 
Atlanta  finance  Ck>.  v.   Southern  R.  Co. 

(Ga.  App.).. 147 

Atlanta  Nat  Bank,  Byrd  y.  (Ga.  App.).  ••  •  219 
Atlanta  Telephone  &  Telegraph  Co.,  JBell  v. 

(Ga.  App^ 176 

Atlanta  &  C.  A.  L.  R.  Co.,  Camp  v.  (S.  C.)  825 
Atlanta  ft  C.  Ry.  v.  Hollingsworth  (Gsl.)..  583 
Atlantic  Coast  line  R.  Co.  ▼•  Adeeb  (Ga. 

App.)   816 

Atlflftitio   Coast    Line   R.    Ca,    Barnes   ▼. 

(N.  O.) 805 

Atlantic  Coast  Line  R.  R.  t.  Bunting  (N. 

O.)    1009 

Atlantic  Coast  Line   B.  Co.  v.  Chastain 

(Ga.  App.) 167 

Atlantic   Coast   Line  R.   Co.,   Cullifer  T. 

(N.  C.) 400 

Atlantic    Coast    Line   R.    Co.    v.    Dawes 

(S.  C.) 880 

Atlantic  Coast  Line  R.  Co.,  Harrison  t. 

(N.  C.) 619 

Atlantic  Coast  Line  R.   Co.,  Herring  ▼. 

(N.  C.) 863 

Atlantic   Coast   Line   R.   Co.,   Leggett  T. 

(N.  C.) 867 

Atlantic  Cost  Line  R.  Ck).,  Virginia-Caro-    ' 

lina  Peanut  Co.  T*  (N.  C.) ••••  705 
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Atlantic  (Doast  Line  R.  Co.,  W.  H.  Mitchell 

&  (Do.  V.  (Ga.  App.) 227 

Atlantic  Coast  Line  R.  Co.,  Wichman  t. 

(S.  C.) - 420 

Atlantic  Ck>ast  Line  R.  Co.,  Williams  v. 

(N.  C.) 408 

Atlantic    Coast    Line    R.    Co.,    Witte    v. 

(N.  C.) 861 

Atlantic  Ck>mpress  Co.  y.  Chambliss  (Ga. 

App.) 156 

Atlantic  Fire  Ins.  Co.,  Lea  v.  (N.  C.)....  813 
Atlantic  Horse  Ins.  Co.,  Godfrey  v.  (N.  C.)  339 
Austin  CJo.,  T.  L.  Smith  Co.  v.  (Ga.) 444 

Bacon,  Cooper  v.  (Ga.) 123 

Bacon,  McDonough  v.  (Ga.)..... 588 

Baggarley,  Kennedy  v.  (Ga.  App.) 211 

Baker  y.  Sappington  (Ga.  App.) 592 

Baker,  Witt  v.  (Ga.  App.) 60< 

Baldwin  V.  State  (Ga.  App.).., 727 

Baldwin  Forging  &  Tool  Co.,  W.  Bateson 

&  Co.  V.  (W.  Va.) 887 

Ball  V.  Citizens*  Bank  of  Rome  (Ga.) 122 

Ballard,  S.  Lowman  &  Ck).  v.  (N.  C.) 21 

Ballew  V.  Ware  &  Harper  (Ga.  App.) 597 

Baltimore  &  O.  R.  Ck).,  West  Virginia  Pulp 

&  Paper  Co.  v.  (W.  Va.)........ 334 

Bank  of  Colbert,  Beckworth  v.  (Ga.) 131 

Bank  of  Colbert,  Franklin  v.  (Ga.) 131 

Bank  of  Inman  y.  Elliott  (S.  C.) 996 

Bank  of  Lincolnton,  Mosley  v.  (Ga.) 438 

Bank  of  Maxeys  v.  Perry  (Ga.) 964 

Bank  of   Statham    y.   National   Bank    of 

Athens   (Ga.) 966 

Barber-Paschall  Lumber  Co.  v.  Boushall 

(N.  C.) 800 
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Ninr  et  aL  t.  WKBNN  et  aL 

(Supreme  Ck>art  of  Appeals  of  Virginia.     Jan. 

12,  1915.     Rehearing  Denied 

Jan.  27,  1915.) 

1.  Sales    €s>52  —  Contbaots  —  Pabol    Evi- 
dence. 

Where  a  contract  of  sale  was  signed  only 
by  the  buyer,  but  the  oral  agreement  was 
proved  by  the  testimony  of  the  seller,  tlie  'ad- 
mission of  evidence  of  personal  interviews  and 
negotiations  which  led  up  to  and  resulted  in 
the  sale  and  delivery  of  the  goods  to  the  buyer 
was  not  erroneous ;  there  beuig  no  written  con- 
tract 

[Ed.  Note.— 'For  other  cases,  see  Sales,  Cent 
Dig.  ii  118-144, 1045 ;  Dec  Dig.  <8=»52.1 

2.  Sa£bs  ^=»282  —  Wabbaivtt  —  Breach  — 
Right  to  Rblt  on. 

Where  machinery  did  not  work  to  the  sat- 
isfaction of  the  buyer,  as  warranted  by  the 
aeller,  who  failed  to  make  good  his  warranty, 
the  buyer  could  rely  on  breach  of  warranty, 
though  he  could  not  arbitrarily  or  capriciously 
discard  the  machinery  for  breach  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  797,  798;   Dec  Dig.  <»»282.] 

8.  Sales  «=»288«—Wabbant7  — Misconduct 

or  BUTEB. 

A  buyer  of  machinery,  warranted  to  do 
satisfactory  work  for  the  purpose  for  which 
it  was  bought,  does  not  lose  bis  right  to  rely  on 
the  warranty  by  discarding  an  antequated  ap- 
pliance, and  substituting  in  its  stead  a  modern 
and  more  efficient  appliance  at  the  request 
of  the  seller's  agent  who  installed  the  machin- 
ery, in  the  absence  of  any  evidence  that  the 
use  of  the  appliance  caused  the  machinery  not 
to  work  satisfactorily. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  Si  817-823 ;  Dec  Dig.  <8=:»288.] 

i.  Sales  «=»442— Contbact— Wabbantt— Rb- 

PAIBS. 

Where  a  buyer  of  machinery,  when  sued  for 
the  price,  .set  up  only  a  claim  for  damages  for 
breach  of  warranty,  and  proved  that  the  ma- 
chinery was  worthless,  while  the  warranty  was 
that  it  would  do  satisfactory  work,  and  if  not 
that  the  seller  would  make  it  do  it,  and  that  the 
seller,  though  frequently  called  on,  failed  to 
make  good  his  warranty,  the  seller  could  as  a 
matter  of  law  not  limit  the  buyer's  offset  to 
the  extent  an  expert  witness  said  the  cost  would 
have  been  in  making  repairs  necessary  to  put 
the  machinery  in  satisfactory  working  condition. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  f  S  1284-1301  'y  Dec.  Dig.  <d=»442.] 

5.  Sales   ^=»28&— Contbacts  —  Wabbantt — 
Bbbach. 

Where  defects  in  machinery  sold  under  a 
warranty  to  work  satisfactorily  were  of  an  in- 
consequential character,  the  buyer  must  notify 
the  seller,  and,  if  he  does  not  make  the  repairs, 


he  must  make  them  himself  and  charge  tbem  to 
the  seller,  while  if  the  defects  were  serious,  oi 
the  machinery  unsuited  to  the  purpose  for 
which  it  was  purchased,  the  buyer  must  notify 
the  seller  to  remedy  it,  failing  which  he  may 
set  the  machinery  aside  and  recover  damages 
for  breach  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  809 ;   Dec.  Dig.  <&s»286.] 

a  Sales  ^=»284— Bbeach  op  Wabeantt— 
Evi  DENCE— Admissibility. 

A  buyer  of  machinery  warranted  by  the 
seller  to  be  modem,  up-to-date,  and  strictly 
first  dase,  may,  in  support  of  his  claim  of 
breach  of  warranty,  show  that  the  machinery 
was  secondhand  when  obtained  by  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  it  803-806 ;  Dec.  Dig.  <d=>284.] 

7.  Sales  ^=»440— Bbeaoh  of  Wabbantt— Ac- 
tions—Evidence. 

Where  a  seller  of  warranted  machinery  as- 
serted that  the  buyer  could  not  rely  on  the  war- 
ranty because  he  had  not  used  an  appliance  but 
had  substituted  another  one,  evidence  that  the 
agent  of  the  seller  to  install  the  machinery  had 
advised  the  use  of  the  other  appliance  was  ad- 
missible to  show  the  condition  of  the  appliance 
and  to  explain  why  it  was  not  used. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ii  1261-1276;    Dec.  Dig.  ^s»440.] 

8.  Appeal  and  Ebbob  ^=:»1050— Habmless 
Ebbob  —  Ebboneous  Admission  of  Evi- 
dence. 

-  Where  the  failure  of  machinery  to  operate 
satisfactorily  was  not  attributable  to  the  sub- 
stitution of  one  appliance  for  another,  evidence 
that  the  substitution  was  made  at  the  sugges- 
tion of  the  agent  of  the  seller  was  not  preju- 
dicial to  the  seller  suing  for  the  price. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i{  1068,  1069,  4153-4157» 
4166 ;  Dec.  Dig.  «=>1060.] 

9.  Sales  ^=9446— AonoNS— Bbeach  of  Wab- 
bantt—Evidence— iNSTBircTioNa 

In  an  action  for  the  price  of  machinery 
wherein  the  buyer  pleaded  the  general  issue  and 
special  pleas  of  set-off,  setting  up  a  breach  of 
warranty,  misrepresentations,  and  failure  of 
consideration,  instructions  held  to  fairly  and 
fully  submit  the  issues. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i§  1309-1317 ;    Dec.  Dig.  «=:>446.] 

10.  Tbial  ^s»260  —  iNSTBUcnoNs  —  Refusal 
OF  Requested  Instructions. 

Where  the  court  fairly  and  fully  submitted 
the  issues  to  the  jury,  it  was  not  error  to  re 
fuse  requested  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  651-069 ;  Dec.  Dig.  <9=s>260.] 

11.  Tbial  ^=>295— Instbuctions— Constbuo- 

TION. 

The  instructions  must  be  read  as  a  whole, 
and,  if  when  so  read  they  did  not  mislead  the 
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jury,  the  yerdict  will  not  be  disturbed,  tboosh 
one  or  more  of  them  may  be  defective. 

[Ed.  Note.—For  other  cases,  see  Trial,  Cent 
Dig.  §§  703-717 ;  Dec  Dig.  «=>295.] 

12.  Sales  ^=»441  —  Actions  fob  Prigb  — 
Breach  of  Wabbantt— Evidence. 

In  an  action  for  the  price  of  machinery 
warranted  to  work  satisfactorily,  evidence  held 
to  justify  a  finding  of  breach  of  warranty. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  It  1277-1283;    Dec.  Dig.  «=>441.] 

Error  to  Circuit  Court,  Augusta  County. 

Action  by  Isaac  Ney  and  another  against 
M.  F.  Wrenn  and  others.  There  was  a  judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

The  Instructions  given  are  as  follows: 

(1)  The  court  instructs  the  jury  that,  inas- 
much as  there  is  no  dispute  that  the  cnattels 
mentioned  in  the  declaration  were  in  fact  de- 
livered to  and  received  by  the  defendants,  un- 
der so  circumstances  are  the  defendants  en- 
titled to  abatement  of  purchase  money  or  re- 
coupment by  reason  of  any  alleged  breach  of 
warranty  or  misrepresentation  other  than  in 
the  particular  specified  in  their  pleas;  and 
that  the  burden  of  proof  rests  on  the  defendants 
to  show  aflirmatively  by  the  j^reponderance  of 
the  evidence  to  the  satisfaction  of  the  jury 
that  the  machinery  did  not  measure  up  to  the 
required  standard  in  these  particulars. 

(2)  The  court  instructs  the  jury  that  no  spe- 
cial form  of  words  is  necessary  to  create  a  war- 
ranty. Any  affirmation  of  quality  by  the  seller 
at  the  time  of  the  sale,  intended  as  an  assur- 
ance of  fact  and  relied  on  by  the  buyer  con- 
stitutes a  warranty. 

(3)  The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  in  this  case  that  the 
plaintiffs,  at  the  time  they  sold  the  machinery, 
apparatus,  and  equipment  in  the  declaration 
mentioned  to  the  defendants,  distinctly  affirmed 
that  said  machinery,  apparatus,  and  equipment 
were  modem,  up-to-date,  in  strictly  nrst-class 
working  condition,  and  would  do  satisfaet-rv 
work,  and  that  they,  the  said  plaintiffs,  wonjd 
Uiake  the  same  4o  satisfactory  work,  and  that 
this  affirmation  was  intended  by  the  plaintiffs 
as  an  assurance  to  the  defendants  of  the  truth 
of  the  facts  affirmed,  and  as  an  inducement  to 
them  to  make  the  purchase,  and  further  believe 
that  said  affirmation  was  received  and  relied  on 
and  acted  upon  by  the  defendants,  then  such 
affirmation  constituted  in  law  an  express  war- 
ranty for  the  breach  of  which  the  plaintiffs  are 
liable  in  damages  to  the  defendants. 

(4)  The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  in  this  case  tliat  the 
plaintiff,  Ney,  warranted  to  the  defendants, 
when  making  sale  of  the  machinery,  apparatus, 
and  equipment  in  the  declaration  mentioned, 
that  the  said  machinery,  apparatus,  and  equip- 
ment were  modem,  up-to-date,  in  strictly  first- 
class  working  condition,  and  would  do  satis- 
factory work,  and  further  believe  from  the  evi- 
dence that  the  said  machinery,  apparatus,  and 
equipment  were  not  as  warranted,  then  they 
should  find  for  the  defendants  such  damages  as 
have  resulted  naturally  from  the  breach  of  said 
warranty. 

S[a)  The  court  instructs  the  jury  that  if  they 
eve  from  the  evidence  in  this  case  that  the 
defendants  are  entitled  to  recover  damages  from 
the  plaintiffs  by  reason  of  the  breach  of  any 
warranty  under  which  the  machinery,  appara- 
tus, and  equipment  were  sold  by  the  plaintiffs 
to  the  defendants,  and  that  the  damages  shown 
by  the  evidence  to  have  naturally  resulted  from 
the  breach  of  said  warranty  exceed  the  plain- 
tiffs' demand,  they  should  find  a  verdict  in  favor 


of  the  defendants  against  the  plaintiff  for  such 
excess. 

(5)  The  court  instructs  the  jury  that,  before  a 
contract  can  exist,  the  parties  to  it  must  agree 
to  the  same  thing  at  the  same  time,  and  the  as- 
sent of  each  party  must  be  to  the  precise  terms 
offered. 

(6)  If  the  jury  believe  from  the  evidence  that 
the  machinery,  etc.,  was  defective,  but  that  said 
defects  were  of  an  inconsequential  or  minor 
character  and  such  as  one  not  a  skilled  mechanic 
could  readily  see  and  remedy,  then  the  defend- 
ants should  have  notified  plaintiffs^  and  they 
should  have  been  remedied  by  the  plaintiffs  upon 
receipt  of  notice  thereof,  and  in  the  event  of 
plaintiffs'  failure  to  discharge  this  duty  then  it 
was  the  defendants'  duty  to  make  said  repairs 
themselves  and  charge  the  same  to  plaintiffs. 
On  the  other  hand,  if  you  believe  from  the  evi- 
dence that  the  defects  were  serious,  or  that  the 
machinery,  etc.,  was  unsuited  for  the  purposes 
for  which  it  was  designed,  or  that  said  defects, 
though  not  in  fact  serious,  were  such  that  one 
not  a  skilled  mechanic  could  not  readi^  locate 
or  repair,  it  was  the  defendants'  duty  to  notify 
the  plaintiffs.  When  such  notice  was  given,  it 
was  plaintiffs'  duty  to  do  what  was  necessary 
to  put  the  same  In  condition  for  successful  op- 
eration. If  plaintiffs  failed  to  do  this,  then  the 
defendants  had  the  right  to  set  this  machinery 
aside,  procure  other  machines,  and  recover  of 
plaintiffs  damages  suffered. 

(7)  If  you  believe  from  the  evidence  that  the 
detendants  did  not  install,  as  part  of  the  ma- 
chinery purchased,  the  gasometer  because  it- was 
inconvenient  to  do  so  or  for  any  other  reason, 
and  that  failure  to  do  this  prevented  the  plant 
from  working  satisfactorily  or  was  one  of  the 
reasons  that  prevented  it  doing  such  work,  then 
defendants  are  entitled  to  no  relief  firom  dam- 
ages due  to  this  cause.  On  the  other  hand,  if 
vou  believe  from  the  evidence  that  a  gas  regu- 
lator was  substituted  for  the  gasometer,  and 
that  such  substituted  device  was  in  all  respects 
equal  to  the  gasometer,  and  that  the  operation 
of  the  plant  was  not  adversely  affected  by  said 
substitution,  then  in  that  event  plaintiffs  can- 
not complain  of  the  substitution.  The  burden 
is  on  the  defendants  to  show  tiiat  the  damages 
for  which  relief  is  claimed  did  not  follow  from 
such  substitution.  Not  until  this  is  done  are 
they  entitled  to  relief  for  damages  so  suffered. 

(8)  The  burden  is  on  plaintiff  to  prove  his 
case,  but  by  a  preponderance  of  the  evidence 
to  the  satisfaction  of  thie  jury— not  beyond  a 
reasonable  doubt.  If  independent  matters  are 
set  up  by  defendants  by  way  of  defense  to  plain- 
tiffs' demand,  the  burden  is  on  them  to  estab- 
lish such  fftcts  by  such  a  preponderance  of  the 
evidence,  but  not  beyond  a  reasonable  doubt. 
As  to  what  were  the  warranties  or  representa- 
tions under  which  the  sale  was  made,  you  are 
to  determine  this  from  the  evidence  adduced  be- 
fore you.  Tou  can  give  judgment  for  the  plain- 
tiff for  all  of  his  claim  or  any  part  thereof. 
Also,  as  to  defendants'  claim,  you  may  allow  it 
in  whole  or  in  part  That  is  to  say,  if  you 
find  his  damages  to  be  ten  cents,  you  may  allow 
plaintiffs'  demand  less  ten  cents.  If  you  find 
it  to  be  $500,  you  are  to  allow  plaintiffs*  claim 
less  that  amount.  If  you  find  it  to  be  in  ex- 
cess of  plaintiffs'  demand,  you  are  to  give  judg- 
ment in  favor  of  defendants  for  such  excess. 

Rudolph  Bumgardner,  of  Staunton,  and 
D.  O.  Dechert,  of  Harrisonburg,  for  plain- 
tiffs in  error.  Tlmberlake  &  Nelson,  of 
Staunton,  for  defendants  in  error. 

CARDWELL,  J.  Isaac  Ney  and  M.  Wurz- 
burger,  his  partner,  were  the  owners  of  a 
"soft  drink  plant"  at  Harrisonburg,  Va. ;  the 
equipment  thereof  consisting  of  machinery, 
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bottles,  and  -  crates, '  which  machinery  had 
been  operated  by  them  for  two  seasons,  1909 
and  1910,  and  a  part  of  1911,  in  the  business 
conducted  by  them  at  Harrisonburg  under 
the  style  of  Harrisonburg  Bottling  Works. 
Wurzburger  had  charge  of  the  operation  of 
the  plant,  and  Ney  had  attended  to  the  of- 
fice work,  bookkeeping,  and  correspondence. 
Early  in  1911  the  calls  upon  Wurzburger  for 
attention  to  a  store  conducted  by  him,  also 
in  the  town  of  Harrisonburg,  were  such  that 
he  could  not  give  his  personal  attention  to 
the  bottling  business,  and  it  was  discontin- 
ued. The  machinery  and  equipment  of  the 
plant  then  remained  idle  for  about  one  year, 
when  upon  learning  that  M.  F.  Wrenn,  L.  L. 
Koontz,  T.  M.  Wise,  Wood  Harshbarger,  J. 
F.  Pirkey,  and  J.  F.  Shaver,  residing  at  or 
near  the  village  of  Weyer's  Cave,  Augusta 
county,  had  organized  a  bottling  company 
under  the  name  of  the  Weyer's  Cave  Llthia 
Bottling  Works,  and  were  on  the  market  for 
a  bottling  apparatus,  Ney  wrote  one  of 
Wrenn's  associates  a  letter  on  February  25, 
1912,  calling  his  attention  to  the  fact  that 
the  machinery  and  equipment  of  his  bottlinjg 
plant  at  Harrisonburg  was  for  sale.  Letters 
were  exchanged,  and  later  both  Wrenn  and 
Shaver  visited  Harrisonburg  to  see  the  ma- 
chinery and  to  discuss  terms  of  purchase 
with  Ney  and  Wurzburger,  and  after  inter- 
views with  their  associates  and  Ney  a  pur- 
chase of  the  machinery  and  equipment  con- 
stituting the  bottling  plant  at  Harrisonburg, 
exclusive  of  "any  machinery  for  the  genera- 
tion of  power,  or  any  buildings,"  was  agreed 
upon  by  Wrenn  and  associates,  at  the  price 
of  $1,350,  of  which  $50  was  paid  in  cash, 
$625  was  to  be  paid  June  1,  1912,  and  $675 
on  May  1, 1913,  and  the  apparatus  was  to  be 
shipped  to  Weyer's  Cave  and  installed  by 
the  sellers  thereof. 

After  this  purchase  had  been  agreed  upon 
and  the  cash  payment  of  $50  made,  Ney  sug- 
gested that  the  terms  of  the  contract  be  re- 
duced to  writing,  and  stated  that  he  would 
have  this  done  and  send  the  agreement  to 
Shaver,  who  was  acting  for  his  company.  A 
short  time  afterwards  Ney  had  a  contract 
drawn  and  sent  it,  together  with  the  bonds 
evidencing  the  deferred  installments  of  pur- 
chase money,  to  the  representatives  of  the 
company  at  Weyer's  Cave,  but  when  this 
agreement,  which  had  not  been  signed  by  ei- 
ther Ney  or  Wurzburger,  was  received,  the 
representatives  of  the  company  at  Weyer's 
Cave  found  that  it  wholly  omitted  the  war- 
ranty upon  which  the  bottling  apparatus  had 
been  sold  to  them,  and  they  accordingly 
wrote  out  the  warranty  on  a  slip  of  paper 
and  attached  it  to  the  agreement,  then  sign- 
ed and  acknowledged  it,  and  returned  it  to 
Ney  and  Wurzburger.  Ney  received  the  pa- 
per with  the  slip  attached,  put  it  in  his  safe, 
neither  he  nor  his  partner,  Wurzburger,  sign- 
ing it,  and,  as  he  states,  forgot  all  about  it ; 
so  that  the  agreement  between  the  parties  as 


to  the  sale  of  the  apparatus  io  question  was 
never  reduced  to  writing. 

The  apparatus  was  shipped  to  Weyer's 
Cave,  and  it  was  installed  under  the  direc- 
tion of  a  man  sent  from  Harrisonburg  by 
Ney  for  the  purpose;  but,  shortly  after  the 
apparatus  had  been  put  into  operation  under 
a  skilled  man,  it  was  discovered  that  it  was 
wholly  unsatisfactory,  and  that,  in  spite  of 
all  efforts  on  the  part  of  Wrenn  and  his  as- 
sociates and  on  the  part  of  a  sidlled  opera- 
tor whom  they  had  employed,  it  could  not 
be  made  to  do  satisfactory  work,  and,  when 
they  found  that  the  apparatus  would  not  per-* 
form  the  work  for  which  it  was  intended 
and  sold,  they  repeatedly  endeavored  to  get 
Ney  to  send  some  one  to  Weyer's  Cave  to 
examine  it  and,  if  possible,  to  put  it  in  work- 
ing condition ;  but  Ney,  though  often  prom- 
ising to  comply  with  these  requests,  wholly 
failed  to  do  anything.  Wrenn  and  asso- 
ciates, after  using,  as  they  claim,  every  ef- 
fort in  their  power  to  make  the  apparatus 
work,  making  such  repairs  thereto  aa  they 
could,  and  becoming  satisfied  that  Ney  and 
Wurzburger  were  not  going  to  pay  any  atten- 
tion to  their  complaints  and  repeated  re- 
quests to  come  or  send  some  one  up  to  see 
about  the  apparatus  and  to  make  it  work 
satisfactorily,  notified  Ney  and  Wurzburger 
that  the  apparatus  would  be  taken  out  and 
stored  subject  to  the  order  of  Ney  and  Wurz- 
burger, and  payment  of  the  deferred  install- 
ments of  the  purchase  money  refused.  Some 
time  after  this,  Ney  and  Wurzburger  brought 
this  suit  against  Wrenn  and  his  associates 
in  the  purchase  of  said  apparatus  to  recover 
the  purchase  price  agreed  on  therefor. 

The  defendants  pleaded  the  general  issue 
and  filed  two  special  pleas  of  set-off  under 
the  statute — section  3299  of  the  Code — set- 
ting up  a  breach  of  warranty,  misrepresen- 
tation, and  failure  of  consideration,  in  that 
the  apparatus  in  question  was  wholly  worth- 
less ;  that  it  was  old,  secondhand  machinery 
when  plaintiffs  bought  it,  and  which  they 
warranted  would  do  satisfactorily  the  work 
for  which  defendants  agreed  to  buy  it;  and 
that  they  (the  defendants),  in  addition  to  the 
loss  of  time  and  the  loss  of  business,  had 
suffered  other  damage  due  to  the  removal  of 
the  apparatus  from  their  place  of  business 
and  storage  of  it  elsewhere. 

Upon  the  Issues  thus  made,  the  Jury  found 
for  the  defendants  outright,  and  upon  their 
pleas  of  setoff  assessed  their  damages 
against  the  plaintiffs  at  $250.  Whereupon, 
the  court  being  of  opinion  that  the  defend- 
ants could  not  upon  their  pleas  of  offset  re- 
cover any  damages  for  loss  of  profits  in  their 
business,  but  could  only  recover  for  the  $50 
payment  they  had  made  and  for  the  actual 
money  expended  by  them  in  taking  down 
and  storing  the  apparatus,  put  the  defend- 
ants on  terms  to  reduce  their  recovery  to  $65, 
to  which  defendants  assented,  and  Judgment 
was  thereupon  entered  in  their  favor  fur 
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tbls  amoiuit  and  costs.  This  Judgment  we 
sre  asked  to  review  and  reverse. 

At  the  trial  of  the  canse  below,  plaintiffs 
took  a  number  of  bills  of  exception  to  rul- 
ings of  the  court  in  the  progress  of  th^  trial, 
and  these  exceptions  are  made  the  basis  of 
numerous  assignments  of  error  in  the  petition 
for  this  writ  of  error;  but  we  deem  it  only 
necessary  to  consider  certain  propositions  of 
law  submitted  and  argued  in  the  petition  as 
applicable  to  the  case  and  as  requiring  a  re- 
versal of  the  Judgment  complained  of. 

[1]  The  first  of  these  propositions  is  that 
the  contract  of  sale  of  the  bottling  apparatus 
to  defendants  in  error  was  in  writing,  and 
therefore  the  trial  court  erred  in  admitting 
evidence  of  personal  interviews  and  other  ne- 
gotiations between  the  parties  with  respect 
to  and  resulting  In  the  sale  of  the  apparatus 
in  question. 

We  have  already  pointed  out  that  there 
was  no  written  contract  between  these  par- 
ties, and  Ney's  own  testimony  given  in  the 
case  on  behalf  of  himself  and  his  coplaintiff 
conclusively  shows  that  there  was  a  con- 
summated and  complete  sale  of  the  apparatus 
orally  In  Harrisonburg,  and  upon  certain  def- 
inite and  admitted  warranties  that  this  ma- 
chinery, apparatus,  and  equipment  would  do 
satisfactory  work,  Ney  stating,  as  he  admits, 
that  "it  was  strictly  up-to-date  in  every  re- 
spect and  in  first-class  working  condition"; 
that  it  would  do  satisfactory  work ;  and  that 
he  (Ney)  and  his  associate,  Wurzburger, 
would  make  it  do  satisfactory  work;  that 
he  made  these  statements  intending  that  de- 
fendants in  error  should  accept  them  as  true 
and  rely  on  them.  In  these  circumstances, 
the  admission  of  evidence  of  personal  inter- 
views and  negotiations  between  the  parties 
or  their  representatives,  which  led  up  to  and 
resulted  in  a  consummated  sale  and  delivery 
of  the  machinery,  etc.,  to  defendants,  was 
clearly  not  erroneous. 

[2]  The  next  proposition  of  law  urged  as 
applicable  to  the  case  is  that  the  machinery 
or  apparatus  in  question  could  not  be  dis- 
carded by  defendants  in  error  for  arbitrary  or 
capricious  reasons,  or  because  it  would  not 
do  efficient  work  in  inefficient  hands. 

This  proposition  of  law,  in  the  abstract,  is 
unquestionably  sound;  but  it  has  no  appli- 
cation to  this  case,  in  which  the  evidence 
shows  conclusively  that  the  machinery  would 
not  do  satisfactory  work  in  the  uses  for 
whi<*h  it  was  purchased  and  which  the  sell- 
ers warranted  that  it  would  do,  but  failed  or 
refused  to  make  good  their  warranty.  There 
was  no  evidence  that  in  the  effort  to  operate 
the  apparatus  satisfactorily  It  was  intrusted 
to  inefficient  hands. 

•  [8]  The  next  proposition  of  law  contended 
for  is,  in  effect,  that  by  reason  of  defendants 
having  discarded  the  gasometer,  which  was 
one  of  the  three  essential  parts  of  the  ap- 
paratus in  question,  and  substituted  in  its 
stead  another  device  known  as  a  "regulator/' 


"they  thereby  changed  the  Identity  of  the 
chattel,  so  that  the  subject-matter  of  the  suit 
is  not  the  same  as  the  subject-matter  of  the 
sale,"  and  therefore  defendants  should  not 
have  been  heard  to  make  the  defense  that 
the  apparatus  did  not  and  could  not  be  made 
to  do  satisfactory  work  as  plaintiffs  admitted 
that  they  had  agreed  that  it  should  do. 

The  evidence  in  the  case  shows  that  the 
gasometer  was  discarded  and  the  "regulator" 
substituted  in  its  stead  because  the  first  nam- 
ed was  an  antiquated  device,  while  the  latter 
was  a  modem  and  efficient  device,  and  this 
change  was  made  upon  the  advice  of  H.  S. 
Butler,  witness  for  plaintiffs  in  this  suit  and 
their  agent  and  representative  who  was  sent 
by  them  to  install  and  put  in  operation  this 
apparatus;  Butler  saying  ttiat  the  gasome- 
ter was  utterly  worthless.  Not  only  so,  but 
Mosely,  the  expert  witness  introduced  by 
plaintiffs,  testified  that  the  "regulator'*  was 
the  modem  and  efficient  device  and  the  one 
which  he  himself  used  in  his  own  plant,  and, 
further,  that  this  particular  regulator,  which 
defendants  used  in  place  of  the  gasometer, 
was  the  best  that  could  be  obtained,  and  that 
no  unsatisfactory  operation  of  the  plant  could 
possibly  be  chkrged  to  its  use.  It  further 
appears  in  evidence  that,  when  defendants  in 
error  took  out  the  apparatus  in  question  and 
put  in  a  new  one,  they  continued  to  use  the 
identical  regulator  which  they  had  used  with 
the  apparatus  taken  out  and  it  gave  perfect 
satisfaction.  It  cannot  therefore,  in  the  light 
of  these  facts,  be  maintained  that  the  em- 
ployment of  a  modem  and  efficient  regulator 
in  the  place  of  an  inefficient  gasometer  occa- 
sioned, as  is  contended,  the  loss  to  defendants 
of  their  rights  under  the  warranty  made 
them  by  plaintiffs. 

[4]  The  next  contention  of  plaintiffs  in  er- 
ror is  also  without  merit  It  is  that  the  al- 
leged inefficiency  of  this  machinery  or  ap- 
paratus was  due  to  the  worn  condition  of 
certain  parts  designated  as  "repairs"  easily 
supplied  at  small  cost  from  the  factory,  and 
at  the  utmost  entitling  defendants  to  a  re- 
bate of  purchase  money  by  way  of  damages, 
to  the  extent  of  the  small  outlay  necessary  to 
replace  these  parts,  and  by  no  means  Justify- 
ing a  rescinding  of  their  contract  of  purchase. 
This  contention  goes  further  and  makes  claim 
ttiat  the  court  should  have,  in  its  instruc- 
tions, told  the  Jury  that  they  could  only  al- 
low defendants'  offset  to  the  extent  that 
plaintiffs'  witness  said  the  cost  would  have 
been  in  making  repairs  necessary  to  put  the 
apparatus  in  question  in  satisfactory  working 
condition. 

In  the  first  place,  the  defense  to  this  action 
set  up  by  defendants  in  their  special  pleas 
of  set-off,  as  authorized  by  the  statute,  su- 
pra, did  not  involve  a  rescission  of  the  con- 
tract between  the  parties,  but  only  set  up  a 
claim  for  the  damages  sustained  by  them  be- 
cause of  plaintiffs'  breach  of  their  warranty. 
Secondly,  the  evidence  tended  to  prove  that 
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tbe  apxMiratas  In  questloii  was  wholly  worth- 
less, and  therefore  unsnited  to  the  purposes 
for  which  it  was  bought,  while  the  warranty 
Siven  by  plaintiffs,  according  to  the  undis- 
puted  facts  proven,  was  that  the  apparatus 
would  do  satisfactory  work,  and  if  it  did  not 
plaintiffs  would  make  it  do  It;  that  defend- 
ants called  on  plaintiffs  time  and  again  after 
it  was  found  that  the  apparatus  would  not 
work  properly  to  make  good  this  part  of  their 
warranty,  and  they  wholly  failed  or  refused 
to  do  so. 

[S]  Plaintiffs,  as  it  would  seem,  relied  up- 
on, as  supporting  their  contention  that  the 
claim  to  damages  set  up  by  defendants  on 
account  of  the  breach  of  warranty  should 
have  been  limited  to  what  their  (plaintiffs') 
expert  witnes?,  who  had  never  seen  the  ap- 
paratus, stated  it  would  have  cost  to  make 
the  repairs  necessary  to  put  the  apparatus  in 
working  condition,  but,  as  it  appears  to  us, 
the  court  very  plainly  and  correctly  stated 
to  the  jury  the  law  on  this  subject  in  instruc- 
tion O,  which  the  court  gave  of  its  own  mo- 
tion. This  instruction  told  the  jury  that  if 
the  defects  in  the  apparatus  in  question  were 
of  an  inconsequential  or  minor  character, 
such  as  one  who  is  not  a  skilled  mechanic 
could  readily  see  and  remedy,  it  was  the  duty 
of  defendants,  under  the  terms  of  the  war- 
ranty, to  notify  plaintiffs,  and,  if  plaintiffs 
did  not  make  the  repairs,  to  make  them  them- 
selves and  charge  them  to  the  plaintiffs. 
Thus  the  jury  were  enabled  to  consider  all 
the  evidence  for  plaintiffs  on  this  line,  and 
the  instruction  then  correctly  told  the  Jury 
that  if  the  defects  were  serious,  or  the  ma- 
chinery unsulted  to  the  purposes  for  which 
it  was  designed  and  purchased,  or  if  the  de- 
fects, though  not  in  fact  serious,  were  such 
as  one  not  a  skilled  mechanic  could  not  readi- 
ly locate  or  remedy,  it  was  the  duty  of  defend- 
ants to  notify  plaintiffs  to  remedy  it,  failing 
which  the  defendants  had  the  right  to  set 
the  machineiy  aside,  buy  other  machinery, 
and  set  up  their  damages  by  reason  of  plain- 
tiffs* breach  of  warranty. 

[•]  It  is  next  contended  that  as  a  matter 
of  law  the  court  erred  in  allowing  defend- 
ants to  show  that  the  machinery  was  second- 
hand machinery  when  plaintiffs  bought  it  in 
Baltimore.  Manifestly  this  evidence  was  ad- 
mitted, not  for  the  purpose  of  showing  a  war- 
ranty against  the  machinery  being  second- 
hand, but  to  show  that  ftict  as  tending  to 
corroborate  the  contention  of  defendants  that 
it  was  not  "modem,  up-to-date,  and  strictly 
flrst-class  in  every  respect,"  as  plaintiffs  had 
warranted  it  to  be. 

[7]  It  is  next  urged  that  the  trial  court 
erred  in  allowing  the  defendants  to  show 
that  Butler,  who  was  sent  by  plaintiffs  to 
Weyer's  Cave  to  install  the  machinery,  said 
that  the  gasometer  was  of  no  value,  and 
that  the  machinery  would  work  as  well  with- 
out it 

[8]  Plaintiffs  were  urging  at  the  trial*  as 


one  olT  the  reasons  why  defendants  could 
not  rely  upon  their  warranty,  the  fact  that 
they  did  not  use  the  gasometer,  and  there- 
fore it  was  clearly  competent  for  the  defend- 
ants to  prove,  among  other  things,  that  But- 
ler, the  plaintiffs'  own  agent  and  representa- 
tive, who  was  sent  by  them  to  Weyer's  Cave 
for  the  purpose  of  installing  and  putting  the 
machinery  in  operation,  had  then  and  there 
stated  that  the  gasometer  was  of  no  value 
and  advised  defendants  not  to  have  it  put  in. 
Not  only  was  this  evidence  competent  to 
show  the  condition  of  the  apparatus,  but  to 
explain  the  reason  why  the  defendants  did 
not  install  and  use  the  gasometer.  JBut  if 
there  was  any  good  reason  for  contesting  the 
competency  of  this  evidence,  its  admission 
could  not  have  materially  affected  the  rights 
of  plaintiffs;  for  the  fact  plainly  appears 
from  their  own  evidence  that  the  gas  regula- 
tor which  defendants  did  use  was  an  infinite- 
ly better  device  than  the  gasometer  discard- 
ed upon  the  advice  of  Butler,  so  that  none  of 
the  failure  of  the  apparatus  to  operate  satis- 
factorily could  possibly  have  been  attributa- 
ble to  the  substitution  of  the  regulator  for 
the  gasometer. 

[i]  After  the  evidence  in  the  case  had  gone 
to  the  Jury,  the  court  was  asked  by  the  re- 
spective parties  to  give  numerous  instruc- 
tions ;  but,  instead  of  instructing  the  Jury  as 
asked,  it  gave  nine  instructions  to  the  Jury 
as  to  the  law  of  the  case,  designated  in  the 
record  as  "Nos.  1,  2,  3,  4,  4a,  6,  6,  7,  and  8" ; 
the  last  three  being  of  the  court's  own  voli- 
tion. 

[1 0]  The  instructions  given  (and  set  out  in 
the  official  report  of  this  opinion)  fairly  and 
fully  submitted  to  the  Jury  the  case  on  ev- 
ery material  point  involved,  applying  the  law 
to  the  facts  which  the  evidence  tended  to 
prove  as  Justly  and  as  fairly  as  the  respec- 
tive parties  to  the  controversy  could  reasona- 
bly have  asked.  Having  thus  instructed  the 
Jury,  it  was  not,  as  this  court  has  repeatedly 
ruled,  error  to  refuse  other  instructions  ask- 
ed. Among  the  latest  expressions  by  this 
court  affirming  that  rule  is  to  be  found  in 
Bowman  v.  First  Nat  Bank,  115  Va.  463,  80 
S.  El.  95;  Luck  Construction  Co.  v.  Russell, 
115  Va.  835,  79  S.  E.  393. 

[11]  Another,  and  equally  as  well  estab- 
lished rule  is  that  instructions  in  a  case  are 
to  be  read  as  a  whole,  and  if,  when  so  read, 
it  can  be  seen  (as  in  the  case  here)  that  the 
Instructions  could  not  have  misled  the  jury, 
their  verdict  will  not  be  disturbed,  even 
though  one  or  more  of  the  instructions  was 
defective.  O.  ft  O.  Ry.  Co.  v.  McCarthy,  114 
Va.  181,  76  S.  B.  819. 

The  instructions  in  this  case  to  which  no 
specific  objection  is  clearly  pointed  out  ap- 
pear to  us  so  manifestly  correct  and  so  fully 
and  fairly  covered  every  fact  in  the  case 
which  the  evidence  tended  to  prove  as  to 
leave  the  plaintiffs  no  Just  cause  for  com- 
plaint of  theuL 
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{12]  The  remaining  question  is  whether  or 
not  the  trial  court  erred  in  refusing  to  set 
aside  the  verdict  of  the  Jury  and  award  the 
plaintiffs  a  new  trial. 

We  have  already,  in  discussing  other  ques- 
tions, gone  quite  fully  into  the  facts  which 
the  evidence  tended  to  prove,  and  deem  it 
necessary  to  add  but  little  here  with  respect 
to  the  sufficiency  of  the  evidence  to  sustain 
the  verdict  of  the  Jury.  That  the  sale  of  the 
bottling  apparatus  by  plaintiffs  to  the  de- 
fendants was  under  a  warranty  given  by  the 
former  to  the  latter  to  the  effect  that  this 
machinery  '*was  stricUy  up-to-date  in  every 
respect  and  in  flrst-dass  working  condition," 
and  that  these  representations  were  made  for 
the  purpose  of  having  defendants  rely  on 
them,  are  facts  conceded  in  the  trial  of  this 
case.  It  also  very  clearly  appears  in  the 
evidence  that,  when  defendants  found  that 
the  apparatus  would  not  do  the  work  for 
which  it  was  intended  and  sold,  Ney,  from 
whom  the  apparatus  had  been  purchased, 
was  duly  notified  of  its  defective  condition 
and  asked  a  number  of  times  to  come  him- 
self or  send  some  one  to  Weyer's  Cave  to 
examine  the  apparatus  and,  if  possible,  put 
it  in  working  condition,  but  neither  Ney  nor 
bis  partner,  Wurzburger,  though  promising 
to  comply  with  those  requests,  would  do  any- 


up  in  part  by  loss  of  profits  or  business ;  but 
the  court,  with  the  assent  of  defendants,  re- 
duced this  recovery  to  $65,  which  latter  sum 
is  made  up  of  the  cash  payment  of  $50  they 
had  made  to  plaintiffs  on  the  purchase  price 
of  the  bottling  apparatus  in  question  and 
the  actual  money  expended  by  defendants  in 
taking  down  and  storing  ti*e  apparatus  sub- 
ject to  the  order  and  control  of  the  plain- 
tiffs. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  Judgment  of  the  circuit  court  com- 
plained of  is  right,  and  therefore  it  is  af- 
firmed. ' 

Affirmed. 


017  Va.  U) 
CALDWELL  et  ux.  v.  TANNEHILL. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

12,  1916.) 

1.  BboKEBS  ^=:>49— COMPENSATION— Right  to. 

A  real  estate  broker,  to  recover  compensa- 
tion, must  show  that  he  has  completed  his  un- 
dertkt^ing  according  to  its  terms,  or  that  its  com- 
pletion was  prevented  by  the  principal's  unau- 
thorized act. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  §§  70-72;   Dec.  Dig.  <g=>49.] 

2.  Bbokebs  ^5>52  —  Compensation  —  Con- 

TBACTS. 

Where  a  broker's  authority  to  sell  property 


expired,  unless  the  land  was  sold,  or  contracted 
thing  towards  making  the  apparatus  do  the  in  writing  to  be  sold,  on  or  before  a  named  date, 
work  for  which  it  was  intended  and  which  it    the  broker  did  not  become  entitled  to  his  corn- 


was  warranted  by  them  to  do.  It  further 
appears,  as  before  stated,  that  defendants 
made  every  effort  in  their  power  to  make 
the  apparatus  work  satisfactorily,  making 
such  repairs  thereto  as  they  could,  and  it 
was  not  until  they  found  that  it  could  not  be 
made  to  so  work,  and  that  Ney  and  Wurz- 
burger were  not  going  to  pay  any  attention 
to  the  complaints  made  to  them  of  the  un- 
satisfactory work  the  apparatus  was  doing, 
did  defendants,  after  notice  to  plaintiffs  of 
their  purpose  to  do  so,  take  the  apparatus 
out  of  their  place  of  business,  store  it  away 
subject  to  the  order  of  the  plaintiffs,  and  re- 
fuse to  pay  the  balance  of  the  purchase 
price  therefor.  According  to  the  evidence  of 
the  defendants — and  there  was  little,  if  any, 
to  the  contrary — this  entire  apparatus  and 
equipment  were  worthless  and  fit  only  for 
Junk. 

No  good  purpose  could  be  subserved  by 
discussing  further  the  evidence  in  the  case. 
Suffice  it  to  say  that  the  jury  would  not  have 
been,  in  our  judgment,  warranted  in  finding 
any  other  verdict  than  they  did  find,  to  the 
effect  that  there  had  been  a  warranty  of  the 
apparatus  in  question,  as  above  stated ;  that 
there  was  a  total  breach  of  this  warranty, 
and  therefore  plaintiffs  were  not  entitled  to 
recover  of  defendants  in  this  action  any 
part  of  the  purchase  money  for  the  api>ara- 
tus  sued  for. 

As  observed,  the  jury  found  a  verdict  in 
excess  of  offsets  in  favor  of  defendants 
against  plaintiffs  for  $250,  which  was  made 


mission  merely  because,  within  the  time  fixed, 
he  produced  a  purchaser  ready,  able,  and  willing 
to  Duy,  where  the  land  was  not  sold,  and  no 
written  contract  of  sale  was  executed,  within 
the  time  fixed. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  f  73 ;   Dec  Dig.  «=s>52.] 

8.  Bbokebs  ^=:»63~Compensat[on— Right  to. 
Defendant,  who  authorized  a  broker  to  sell, 
or  contract  in  writing  to  sell,  his  land  before  a 
given  date,  refused  to  sign  an  agreement  pre- 
pared by  the  customer's  counsel,  which  was  not 
in  accordance  with  the  terms  on  which  the  land 
was  offered.  Thereafter  defendant  prepared  an 
agreement,  which  also  was  not  according  to 
terms.  The  broker  did  not  procure  the  execu- 
tion of  a  written  contract  for  the  sale  of  the 
land  before  the  expiration  of  his  authority. 
Held,  that  as  the  acts  of  defendant  were  not 
unauthorized,  and  that  did  not  prevent  the  bro- 
ker from  preparing  a  contract  of  sale  embody- 
ing the  terms  agreed  upon  and  procuring  its  exe- 
cution, the  broker  is  not  entitled  to  commission 
because  of  defendant's  acts. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  §i  79,  81,  94-96 ;    Dec.  Dig.  <8=»63.] 

Ehrror  to  Corporation  Court  of  Staunton. 

Action  by  J.  F.  Tannehill,  Jr.,  against  C. 
R.  Caldwell  and  wife.  There  was  a  judgment 
for  plaintiff,  and  defendants  bring  error. 
Reversed  and  remanded. 

Fitzhugh  Elder  and  J.  M.  Perry,  both  of 
Staunton,  for  plaintiffs  in  error.  Timberlake 
&  Nelson,  of  Staunton,  for  defendant  in  er- 
ror. 

BUCHANAN,  J.  This  la  a  writ  of  error 
to  a  judgment  rendered  in  favor  of  the  de- 
fendant in  error,  TannehiU,  against  the  plain- 
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tiffs  In  error,  Oaldwell  and  wife,  In  an  ac- 
tion of  assumpsit  to  recover  compensation 
for  services  as  a  real  estate  broker. 

The  dfilm  sned  for  Is  based  upon  the  con- 
tention by  Mr.  Tannehlll: 

"That  he  had  produced  to  his  principal  a 
customer  who  was  ready,  willing,  and  able  to 
purchase  the  farm  upon  the  terms  fixed  by  the 
principal,  and  that  the  sale  was  prevented  by 
the  wrongful  and  arbitrary  refusal  of  the  prin- 
cipal to  close  it  on  his  part." 

There  Is  no  controversy  between  the  par- 
ties as  to  the  amount  of  compensation,  nor 
as  to  the  customer's  ability  to  purchase  the 
farm.  The  whole  controversy  here  is,  and 
In  the  trial  court  was,  whether  or  not  the 
broker  had  done  all  that  It  was  his  duty  as 
such  broker  to  do  to  entitle  him  to  compen- 
sation. 

By  a  letter  dated  November  18,  1913,  writ- 
ten by  Mr.  Caldwell,  Mr.  Tannehlll  was  au- 
thorized to  make  sale  of  the  farm.  That 
letter,  and  an  Indorsement  upon  It  extending 
the  time  within  which  the  broker  was  author- 
ized to  sell,  is  as  follows: 

"Referring  to  our  conversation  of  this  morn- 
ing with  reference  to  sale  of  *Caldwallen.'  This 
place  is  not  now  and  has  not  been  on  the  mar- 
ket, as  you  know.  Some  little  while  ago  I  gave 
you  a  price,  however,  of  $50,000  on  the  farm, 
and  as  a  result  of  some  negotiations  between 
you  and  your  customer,  I  agreed  to  shade  that 
price  to  $40,000.  We  are  not  anxious  to  sell 
It  by  any  means  at  that  figure,  but  in  view  of 
the  fact  that  you  have  evidently  interested  your- 
self in  finding  a  purchaser  for  the  property,  and 
in  order  to  be  perfectly  fair  with  you,  I  will 
allow  that  price  l<r  remain  for  the  next  ten  (10) 
days;  that  is  to  say,  untU  you  have  had  the 
opportunity  to  complete  your  negotiations  with 
your  present  customer,  provided,  however,  that 
even  that  shall  not  carry  the  date  beyond  No- 
vember 28,  1913.  Please,  however,  do  not  con- 
strue this  as  a  general  option  on  the  place.  I 
do  not  care  to  have  it  under  option,  and  it  is 
only  in  a  spirit  of  friendliness  that  I  give  you 
the  time  above  mentioned  to  conclude,  if  possi- 
ble, your  present  negotiations.  Tou  will  under- 
stand, of  course,  that  unless  the  place  is  sold  or 
contracted  to  be  sold  in  writing  on  or  before 
November  28,  1913^  the  whole  proposition  is 
withdrawn,  and  if  it  comes  up  again  it  must 
come  up  as  new  business.  In  this  connection  1 
would  be  glad  if  you  would  not  allow  the  impres- 
sion to  get  abroad  that  this  place  is  upon  the 
market  Such  is  not  the  case,  and  I  really,  do 
not  care  to  part  with  the  property.  While  'the 
terms  mentioned  in  this  letter  are  understood 
to  be  cash,  I  would  be  disposed  to  make  some 
reasonable  concession  along  that  line,  if  neces- 
sary. The  above  price  includes  the  loose  straw 
and  the  fodder  raised  on  the  place  this  last  year, 
but  does  not  include  the  ensilage  or  any  other 
farm  product,  or  personal  property  of  any  de- 
scription. 

"Yours  very  truly,  C.  R.  Caldwell. 

"November  20,  1913. 

"T  hereby  agree  to  extend  the  option  as  stat- 
ed above  until  noon,  December  3,  1913. 

"C.  R.  Caldwell." 

The  customer,  whom  the  broker  claims 
to  have  found  as  ready,  willing,  and  able  to 
purchase  the  property  upon  the  terms  upon 
which  he  was  authorized  to  sell,  did  not  en- 
ter into  a  written  agreement  to  purchase, 
either  with  the  broker  or  the  owner,  and  no 
sale  was  made. 


[1]  The  general  rule  Is  that  a  real  estate 
broker,  to  be  entitled  to  compensation,  must 
show  that  he  has  completed  his  undertaking 
according  to  its  terms,  or  that  its  completion 
was  prevented  without  his  fault  by  his  prin- 
cipal at  a  time  or  under  circumstances  when 
the  latter  had  no  right  to  interfere.  2  Mech- 
em  on  Agency,  |  2427;  2  Skyles  &  Clark  on 
Agency,  {  1770. 

That  rule  is  stated  as  follows  in  Crockett 
V.  Grayson,  98  Va.  354,  357,  36  S.  E.  477, 
478: 

"A  real  estate  broker,  to  be  entitled  to  com- 

Eensation,  must  complete  the  sale.  He  must 
nd  a  purchaser  in  a  situation  ready  and  will- 
ing to  complete  the  purchase  upon  terms  agreed 
upon  before  he  is  entitled  to  Ins  commissions. 
When  he  has  found  such  purchaser,  who  has 
entered  into  a  valid  contract,  his  right  to  com- 
pensation cannot  be  defeated  by  the  fault  of  the 
seller,  by  his  misrepresentation,  or  by  his  whim- 
sical or  unreasonable  refusal  to  comply  with  his 
contract" 

The  rule  as  thus  laid  down  has  been  reiter- 
ated and  approved  In  other  cases,  among 
them  In  Vaughan  v.  Pleasonton,  112  Va.  508, 
71  S.  B.  529,  and  In  Middle  AUantlc  Go.  v. 
Ardan,  116  Va.  148,  155,  78  S.  E.  588. 

[2,  3]  In  the  case  under  consideration  the 
letter  quoted,  which  was  the  broker's  authori- 
ty to  sell,  contained  special  stipulations.  It 
expressly  provided,  among  other  things: 

"That  unless  the  place  is  sold  or  contracted 
to  be  sold  in  writing  on  or  before  November  28, 
1913,  the  whole  proposition  is  withdrawn,  and 
if  it  comes  up  again  it  must  come  up  as  new 
business.'* 

The  time  within  which  the  authority  given 
could  be  exercised  was  extended  until  De- 
cember 3d  following.  The  letter  was  not  a 
mere  authority  to  find  a  purchaser,  but  in 
order  to  comply  with  his  undertaking  the 
farm  must  be  sold  or  contracted  to  be  sold 
in  writing  within  the  time  named.  Under 
such  authority  the  broker  does  not  become 
entitled  to  his  commissions  by  merely  produc- 
ing a  customer  who  is  ready,  willing,  and 
able  to  purchase  unless  a  sale  or  contract  to 
sell  is  actually  entered  into  by  the  owner  of 
the  land. 

"A  broker,**  says  Mechem  on  Agency,  §  2428, 
"employed  to  sell  real  estate,  may  be  authorized 
and  required  by  the  terms  of  his  undertaking 
not  only  to  find  a  purchaser,  but  even  to  con- 
clude an  actual  transfer,  or  at  least  to  procure 
from  the  purchaser  a  valid  written  agreement 
binding  him  to  purchase  upon  the  terms  speci- 
fied ;  and  where  this  is.  the  undertaking  the 
broker  has  not  earned  his  commission  until  he 
has  performed  it,  or  the  principal  has  accepted 
a  less  complete  performance." 

In  2  Clark  &  Skyles  on  Agency,  §  772,  it 

is  said: 

"If  the  broker  is  specially  employed  to  nego- 
tiate for  his  principal  the  purchase,  sale,  or  ex- 
change of  real  estate,  at  a  fixed  sum.  his  serv- 
ices will  not  be  complete  until  a  valid  written 
contract  binding  on  both  vendor  and  purchaser 
has  been  entered  into  to  purchase,  sell,  or  ex- 
change on  the  terms  specified,  unless  this  con- 
dition is  waived  by  the  principal ;  but  until  such 
contract  has  been  made,  or  waived,  the  broker 
has  not  earned  his  commissions.  Or  if  it  be 
agreed  between  the  broker  and  the  owner  that 
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such  contract  of  sale  shall  be  in  writing,  then  I 
no  commission  can  be  collected  until  such  writ- 
ten contract  is  famished." 

The  statement  of  these  text-writers  seems 
to  be  sustained  by  the  cases  cited  in  the  notes, 
and  in  note  to  Pfanz  t.  Humburg,  29  L.  R. 
A.  (N.  S.)  533. 

The  evidence  shows  or  tends  to  show  that 
on  the  Ist  of  December,  within  the  time  nam- 
ed as  extended,  in  which  the  broker  was 
authorized  to  sell  or  procure  in  writing  a 
contract  of  sale,  he  brought  to  his  principal 
for  execution  an  unsigned  agreement  prepar- 
ed by  his  customer's  counsel,  whose  terms 
differed  from  those  upon  which  the  broker 
was  authorized  to  sell,  in  this :  That  it  pro- 
vided for  the  payment  of  the  purchase  price 
upon  credits  running  over  a  period  of  five 
years  instead  of  for  cash.  The  owner  de- 
clined to  sign  that  paper  and  informed  the 
broker  that  he  would  prepare  a  paper  him- 
self. He  did  so,  but  the  terms  of  the  paper 
differed  from  those  upon  which  he  had  au- 
thorized the  broker  to  sell  in  several  par^ 
ticulars,  the  most  material  of  which  was  that 
he  would  convey  with  special  warranty,  in- 
stead of  with  general  warranty.  When  that 
paper  was  carried  by  the  broker  to  his  cus- 
tomer, he  declined  to  sign  it,  saying  that  it 
was  not  according  to  the  way  he  understood 
things,  and  that  he  did  not  intend  to  have 
anything  to  do  with  it  This  was  on  the 
morning  of  the  2d  of  December.  Further 
efforts  were  made  by  the  broker  to  induce  his 
principal  and  his  customer  to  enter  into  an 
agreement  for  the  sale  and  purchase  of  the 
farm.  There  was  evidence  tending  to  show 
that  the  principal  was  anxious  to  avoid  sell- 
ing the  farm,  and  that,  while  the  customer 
had  made  arrangements  for  money  to  pay 
all  cash,  he  did  not  wish  to  do  so  If  he 
could  procure  a  contract  which  would  give 
time  for  the  payment  of  a  large  part  of  the 
purchase  price,  and  that  the  broker  inform- 
ed his  principal  that,  while  his  customer  was 
anxious  to  get  time  on  part  of  the  purchase 
price,  he  could  and  would  pay  all  cash.  On 
the  other  hand,  the  principal  informed  the 
broker  that  he  would  convey  with  general 
warranty.  While  both  the  principal  and  the 
customer  were  in  the  city  of  Staunton  on  the 
1st  and  2d  days  of  December,  they  were 
never  brought  together,  and  never  saw  each 
other,  nor  had  any  communications  with  each 
other;  but  the  efforts  to  bring  about  an 
agreement  between  them  were  made  by  the 
broker  alone,  except  that  the  customer's  at^ 
tomey  saw  the  principal  and  sought  to  in- 
duce him  to  agree  to  sell  the  farm  partly  on 
credit 

The  time  within  which  the  broker  was  au- 
thorized to  sell  expired  at  noon  on  the  3d 
day  of  December  without  a  sale  or  contract 
for  sale  having  been  made.  What  the  evi- 
dence tended  to  prove  has  been  sufficiently 
stated  to  enable  the  court  to  pass  upon  the 
propriety  of  the  trial  court's  action  in  giv- 
ing and  refusing  instruction& 


The  court,  on  motion  of  the  plaintiff,  gave 
the  following  instructions,  each  of  which  was 
objected  to  by  the  defendant : 

A.  "The  court  instructs  the  jury  {hat  the  en- 
tire duty  of  the  plaintiff  under  his  contract  with 
the  defendants  was  to  find  and  report  to  the  de- 
fendants a  person  who  was  ready,  willing,  and 
able  to  purchase  their  property  at  the  price  and 
upon  the  terms  which  they  had  designated;  and 
if  the  jury  believe  from  the  evidence  that  the 
plaintiff  performed  this  duty,  they  must  find  a 
verdict  in  his  favor  for  the  amount  of  his  agreed 
compensation,  viz..  $1,500,  with  Interest  from 
December  2,  1913.'' 

B.  "The  court  instructs  the  jury  that  when  a 
real  estate  agent  has  found  and  reported  to  his 
employer  a  purchaser  in  a  situation  ready,  will- 
ing, and  able  to  purchase  the  property  upon  the 
terms  fixed  by  the  owner,  the  owner  cannot  de- 
feat the  agent's  claim  for  commission  by  an  ar- 
bitrary or  whimsical  refusal  to  consummate  the 
sale  or  by  insisting  upon  terms  other  than  those 
upon  which  he  authorized  the  agent  to  sell." 

G.  "The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  in  this  case  that  the 
plaintiff  found  and  reported  to  the  defendants 
a  purchaser  in  the  person  of  Mr.  E.  A.  Dudley 
who  was  in  a  situation*  ready,  willing,  and  able 
to  purchase  the  property  of  the  defendants  upon 
the  terms  fixed  by  the  defendants,  and  that  the 
purchase  of  said  property  by  said  purchaser  was 
prevented  by  the  defendants  insisting  upon  the 
injection  of  new  or  additional  terms  of  sale  into 
the  contract  between  themselves  and  said  pur- 
chaser, the  jury  must  find  a  verdict  in  favor  of 
the  plaintiff." 

E.  '*The  court  instructs  the  jury  that  where 
reference  is  made  in  the  instructions  in  tibis  case 
to  the  duty  of  a  real  estate  agent  to  actually 
make  a  sale  before  being  entitled  to  his  commis- 
sions, the  court  means  to  tell  the  jury  that  sale 
by  a  real  estate  agent  is  actually  made  as  be- 
tween his  employer  and  himself  when  he  has 
found  and  reported  to  his  employer  a  purchaser 
who  is  in  a  situation  ready,  willing,  and  able 
to  buy  upon  the  terms  fixed  by  the  owner." 

And  refused  to  give  the  following  instrac- 
tion  asked  for  by  the  defendants: 

"The  court  instructs  the  jury  that  under  the 
writing  of  November  18,  19i3,  extended  by  nota- 
tion thereon  to  December  8,  1913,  the  plaintiff, 
Tannehill.  before  he  is  entitled  to  recover  any- 
thing in  this  cause,  must  show,  by  a  preponder^ 
ance  of  the  evidence,  either  that  he  completed  a 
sale  of  the  land  herein  mentioned,  at  the  price 
and  upon  the  terms  and  conditions  of  said  writ- 
ing, or  that  he  produced  to  the  defendant  a 
party  who  evidenced  his  willingness  to  buy  at 
the  price  and  upon  the  terms  and  conditions  of 
said  writing,  by  signing  a  paper  or  proposition 
containing  said  price  and  terms  and  conditions. 

"The  court  instructs  the  jury  that  a  real  es- 
tate broker,  to  be  entitled  to  compensation,  must 
complete  the  sale.  He  must  find  a  purchaser  in 
a  situation  ready  and  willing  to  complete  the 

Eurchase  upon  the  terms  agreed  upon  before 
e  is  entitled  to  his  commissions.  When  he  has 
found  such  a  purchaser,  who  has  entered  into 
a  valid  contract,  his  right  to  compensation  can- 
not be  defeated  by  the  fault  of  the  seller,  by  his 
misrepresentation,  or  by  his  whimsical  or  un- 
reasonable refusal  to  comply  with  his  contract" 

The  said  instructions  given  for  the  plain- 
tiff Ignore  the  fact  that  the  broker  was  acting 
under  a  special  authority,  which  required  him 
to  sell  to  his  customer  or  to  secure  a  con- 
tract in  writing  from  his  customer  binding 
him  to  purchase  upon  the  terms  upon  which 
he  was  authorized  to  sell.  The  broker  had 
not  performed  his  undertaking  until  such  sale 
was  made  or  such  written  contract  for  its 
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sale  was  procured,  iinless  his  principal  .bas 
waived  that  requirement,  or  has  prevented 
the  broker  from  procuring  a  written  contract 
to  purchase  from  his  customer.    There  Is  no 
evidence  tending  to  show  that  the  principal 
prevented  the  broker  from  selling  or  procur- 
ing a  contract  In  writing  binding  his  custom- 
er to  purchase.    If  the  customer  was  willing 
to  purchase  upon  the  terms  upon  which  the 
broker  was  authorized  to  sell,  all  that  was 
necessary  for  the  broker  to  do  to  fully  per- 
form his  undertaking,  so  as  to  become  en- 
titled to  his  commissions,  was  to   procure 
such  a  contract  from  his  customer,  who  It  Is 
conceded  was  financially  able  to  make  the 
purchase,  and  deliver  that  contract  to  his 
principal    The  action  of  the  seller  In  refus- 
ing to  sign  the  agreement  prepared  by  the 
counsel  of  the  -  broker's  customer,  and  the 
seller's  preparation  of  a  written  contract  for 
the  broker's  customer  to  consider  or  to  sign 
(neither  of  which  pa];)ers  were  In  accordance 
with  the  terms  upon  which  the  broker  was 
authorized  to  sell),  did  not  prevent  the  broker 
from  securing  such  a  contract  of  sale  as  his 
undertaking  required  him  to  secure,  nor  did 
the  seller's  action  In  reference  to  such  papers 
(since  neither  was  executed  by  the  other) 
release  the  broker  from  his  undertaking  to 
secure  such  a  contract  from  his  customer. 

The  broker  not  having  sold  or  procured 
from  his  customer  a  written  contract  binding 
him  to  purchase,  and  not  having  been  pre- 
vented by  his  principal  from  securing  such 
contract  within  the  time  named  or  released 
from  so  doing,  he  did  not  do  all  that  his 
undertaking  required  him  to  do,  and  was  not, 
therefore,  entitled  to  the  commissions  sued 
for ;  for  the  broker  must  show  that  he  has  com- 
pleted his  undertaking  according  to  its  terms, 
or  that  its  completion  was  prevented  without 
his  fbult  by  his  principal  at  a  time  or  under 
circumstances  when  the  latter  had  no  right 
to  interfere.  2  Mechem  on  Agency  (2d  Ed.) 
S  2427;  CTlark  &  Skyles  on  Agency,  {  770. 
It  follows  from  what  has  been  said  that 
the  court  erred  In  giving  instructions  A,  B,  C, 
and  B,  and  in  refusing  to  give  the  instruc- 
tions asked  for  by  the  defendant  as  set  out  in 
bin  of  exceptions  No.  1. 

The  Judgment  complained  of  must  be  re- 
versed, the  verdict  set  aside,  and  the  cause 
remanded  for  a  new  trial,  to  be  had  not  in 
conflict  with  the  views  expressed  in  this  opin- 
ion. 
Beversed. 


wealth  and  Its  grantees,  and  not  In  its  riparian 
proprietors. 

WTEd.   Note.— For  other  cases,   see  Navigable 
aters,    Cent.    Dig.    §1   180-200;    Dec.    Dig. 

2.  Navigable   Watebs  «=»39  —  Ripabzan 
Rights — Laches. 

Any  water  power  rights  of  a  riparian 
owner  on  the  James  river  is  lost  by  laches; 
he  for  more  than  a  half  century  witnessing, 
without  objection,  the  exclusive  appropriation 
of  the  water  of  the  river  by  the  state  and  the 
transfer  of  its  rights  therein  to  others,  and  the 
contracting  by  a  city  for  its  water  supply  there- 
fronij  and  other  changes  in  the  condition  and 
relation  of  the  property  and  the  parties  as  to 
make  it  inequitable  to  permit  his  claim  to  be 
enforced. 

[Ed.  Note.— Per  other  cases,  see  Navigable 
Waters,  Cent  Dig.  §j_21,  53,  &,  103,  112,  117. 
127,  239-244;   Dec.  big,  «fti>39.]  "^'  "^  ^'  -^^'^ 

Appeal  from  Law  and  Equity  Oourt  of 
CHty  of  Richmond. 

Salt  by  W.  B.  Grant,  Jr.,  executor,  against 
the  (Chesapeake  ft  Ohio  Railway  (Company 
and  the  CSlty  of  Richmond.  Bill  dismissed, 
and  complainant  appeals.    AfQrihed. 

Willis  B.  Smith  and  S.  A.  Anderson,  both 
of  Richmond,  for  appellant  Henry  Taylor, 
Jr.  and  H,  R.  Pollard,  both  of  Richmond,  for 
appellees. 


(117  Va.  46) 

GRANT  V.   CHESAPEAKE   &  O.   RY.   CO. 

et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
12,  1915.    Rehearing  Denied  Jan.  27, 

1916.) 

1.  Navigable   Waters   ^=»36— Rights   Bb- 

TWBEH  State  ano  Riparian  Pbopbietors. 

Title  to  the  water  of  the  river  above  tide 

and  between  the  termini  of  the  James  river  and 

the  Kanawha  canal  is  vested  in  the  common- 


WHITTIiB,  J.  This  is  an  analogous  case 
to  that  of  Old  Dominion  Iron  &  Nail  Works 
Co.  V.  Chesapeake  &  Ohio  Railway  Co.  and 
City  of  Richmond,  an  opinion  In  which,  af- 
firming the  decree  of  the  law  and  equity 
court  of  the  dty  of  Richmond,  was  handed 
down  at  the  March  term,  last,  of  this  court 
81  S.  B.  108. 

The  essential  facts  upon  which  the  rights 
asserted  In  both  cases  depend  in  effect  are 
the  same.  Indeed,  the  similarity  between  the 
two  cases  is  conceded  In  the  petition  for  ap- 
peal In  this  case,  and  the  truth  of  that  ad- 
mission is  made  manifest  by  an  examination 
of  the  bills  and  exhibits  Id  each.  Both  cases 
were  pending  In  the  law  and  equity  court  at 
the  same  time,  and  the  bills  in  both  were  dis- 
missed OB  demurrer. 

[1]  1.  The  general  question  of  the  alleged 
right  of  appellant  and  others  to  the  water  of 
James  river  arising  purely  out  of  riparian 
ownership  has  been  dealt  with  and  determin- 
ed in  the  Old  Dominion  Case.  There  It 
was  held  that  title  to  the  water  of  the  river 
above  tide  and  between  the  termini  of  the 
James  river  and  Kanawha  canal  was  vested 
in  the  commonwealth  and  Its  grantees  and 
not  in  the  riparian  proprietors;  and  we 
have  no  disposition  to  recede  from  that  con- 
clusion. 

[2]  2.  Concerning  the  special  claim  to  wa- 
ter power  on  the  south  side  of  James  river 
that  the  predecessors  In  title  of  appellant  in 
time  past  may  have  had,  we  are  of  opinion 
that  such  claim  has  long  since  been  lost  by 
laches  and  lapse  of  time.    For  more  than  a 
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half  century  they  stood  hy  and  without  ob- 
jection witnessed  the  exclusive  appropriation 
of  the  water  of  the  river  by  the  state,  and 
Che  transfer  of  its  rights  therein  successively 
to  the  James  River  Company,  the  James 
River  &  Kanawha  Company,  the  Richmond 
&  Alleghany  Railroad  Company,  and  the 
Chesapeake  &  Ohio  Railway  Company.  They 
moreover  saw  contracts  entered  into  with 
the  city  of  Richmond  for  its  present  water 
supply,  and  such  other  changes  in  the  con- 
dition and  relation  of  the  property  and  the 
parties  as  would  render  it  inequitable  at 
this  time  to  permit  the  claim  to  be  enforc- 
ed, however  meritorious  It  originally  may 
have  been.  It  is  now  too  late,  and  the  con- 
sequences would  be  too  grave,  to  entertain 
a  blU  to  enjoin  the  exercise  of  rights  of  such 
vital  Importance  to  the  public  and  others, 
and  which  have  been  so  notoriously  asserted 
and  so  long  continued  without  challenge. 
To  such  a  situation  the  maxim,  "Vigllantibus 
non  dormientlbus  leges  subvenlent,"  applies 
with  full  force. 

In  the  Old  Dominion  suit  the  controlling 
questions  common  to  both  cases,  after  full 
argument  and  upon  careful  deliberation,  were 
resol'Ved  in  favor  of  the  appellee;  and  it  is 
unnecessary  to  review  in  detail  the  conten- 
tions there  made  and  the  law  applicable 
thereto.  Our  only  purpose  here  is  to  em- 
phasize, in  a  general  way,  the  fact  that  there 
are  no  such  differentiating  features  between 
the  two  cases  as  should  call  for  a  different 
decision  in  the  present  case  from  that  ren- 
dered In  the  former. 

The  decree  appealed  from  must  therefore 
be  affirmed.    Affirmed* 

KEITH,  P.,  absent 


(117  Va.  41) 
B.  W.  PACE  &  SON  V.  CHERRY  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
12,  1915.     Rehearing  Denied  Jan.  27, 

1915.) 

1.  Nuisance    ^=5>32  —  Privatb    Nuisance  — 
Public  Nuisance— Pleadino. 

A  bill  to  enjoin  the  operation  of  a  brick 
mannfacturing  plant  as  a  nuisance,  injuriously 
affecting  plaintiffs'  property  and  health  and 
the  enjoyment  of  their  home,  which  alleges 
that  the  smoke,  soot,  etc.,  affects  plaintiffs' 
dwelling  and  "other  property  in  the  neigh bor- 
hoodj"  complains  only  of  a  private  nuisance, 
withm  the  rule  that  nuisances  of  a  private  na- 
ture occur  in  the  erection  of  structures  obnoxi- 
ous or  hurtful  to  buildings  used  for  residence 
and  business  purposes,  and  that  a  business 
which  imperils  the  comfort  or  health  of  in- 
mates of  neighboring  dwellings  may  be  en- 
joined. 

[Ed.    Note. — For  other   cases,   see   Nuisance, 
Cent.  Dig.   §§   77-«3;    Dec.  Dig.  <g=332.] 


2.  Appeal  and  Ebbob  ^s»1062— Habmless 
Ebbob— Ebbobs  Not  Affecting  Result. 
The  error  in  directing  a  trial  by  jury  of 
the  issue,  in  a  suit  to  restrain  a  nuisance,  was 
immaterial,  where  the  jury  failed  to  agree, 
and  the  court,  at  the  request  of  both  sides,  set 
aside  the  order  for  submission  and  disposed  of 


the  controversy  on  the  evidence  in  the  case,  in- 
cluding that  taken  before  the  jury. 

[Bd.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  4212-4218;  Dec  Dig. 
^s»1062.] 

8.  Nuisance    «=»29  —  Pbivatb    Nuisance  — 

Abatement— Laches. 

Whef'e  conditions  creating  a  nuisance  by 
the  operation  of  a  brick  manufacturing  plant 
over  a  j^eriod  of  many  years  were  gradual  and 
cumulative  in  their  character,  and  the  nui- 
sance was  a  continuing  one,  laches  did  not  de- 
feat injunctive  relief. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  §  68;    Dec.  Dig.  <ds»29.] 

4.  Nuisance  <g=»3— Pbivatb  Nuisance— Acts 
Constitutinq. 

The  operation  of  a  brick  manufacturing 
plant,  so  as  to  seriously  affect  the  property 
and  health  and  enjoyment  of  persons  living 
in  the  neighborhood  by  the  escape  of  smoke 
and  soot,  creates  a  nuisance,  wliich  equity  may 
perpetually  enjoin,  by  enjoining  the  burning  of 
any  of  the  kilns  in  such  a  way  as  to  cause 
dense  soot  or  smoke  to  fall  on  the  neighboring 
property,  or  operating  the  kilns  immediately 
adjoining  the  neighboring  property  with  any 
other  than  smokeless  fuel. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  §{  4,  5,  9-25;   Dec.  Dig.  «=:»3.] 

Appeal  from  Circuit  Court  of  City  of  Nor- 
folk. 

Suit  by  J.  F.  Im  Cherry  and  another  against 
E.  W.  Face  &  Son.  From  a  decree  for  plain- 
tiffs, defendants  appeal.    Affirmed. 

Thos.*W.  Shelton,  of  Norfolk,  for  appel- 
lants. Riddleberger  &  Roper,  of  Norfolk,  for 
appellees. 

WHITTLE,  J.  Appellees,  who  own  and 
occupy,  with  their  family,  a  residence  on 
River  avenue.  In  the  city  of  Norfolk,  filed 
their  bill  against  appellants,  praying  for  a 
permanent  injunction  to  restrain  the  de- 
fendants from  operating  their  brick  manu- 
facturing plant,  located  on  the  same  square, 
on  the  ground  that  It  constituted  a  nuisance 
Injuriously  affecting  their  property  and 
health  and  the  enjoyment  of  their  home. 

At  the  final  hearing  the  court  decreed  that 
the  smoke  and  soot  emitted  by  defendants' 
kilns  was  a  nuisance  to  the  plaintiffs,  and 
perpetually  enjoined  them  from  the  burning 
of  any  of  their  kilns  In  such  a  way  as  to 
cause  dense  smoke  or  dense  soot  to  fall  upon 
the  property  of  the  plaintiffs,  and,  moreover, 
perpetually  enjoined  the  defendants  from 
operating  their  new  kiln.  Immediately  ad- 
joining the  plaintiffs'  lot,  with  any  other  than 
smokeless  fuel.  B^om  that  decree  this  ap- 
peal was  granted. 

[1]  1.  The  first  assignment  of  error  is  to 
the  action  of  the  court  In  overruling  the  de- 
murrer to  the  bill. 

This  assignment  proceeds  upon  the  theory 
that  the  bill  seeks  relief  against  a  public 
nuisance  and  not  a  private  nuisance,  because 
of  the  allegation  that  the  -smoke,  soot,  etc., 
of  which  complaint  is  made,  affects  plain- 
tiffs'  dwelling   and   "other  property   in  the 
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nel^borhood."  Plainly  the  superadded  lan- 
guage does  not  have  the  effect  of  converting 
what  is  essentially  a  private  nuisance  into  a 
public  nuisance. 

In  High  on  Injunctions,  the  author,  in 
treating  the  subject,  says: 

"The  most  frequent  instance  of  nuisances  of 
a  strictly  private  nature  occurs  in  the  erection 
of  structures  obnoxious  or  hurtful  to  buildings 
used  for  residence  and  business  purposes.  The 
law  may  be  regarded  as  settled  that  when  a 
business,  although  lawful  in  itself,  becomes 
obnoxious  to  neighboring  dwellings  and  ren- 
ders their  enjoyment  uncomfortable,  whether 
by  smoke,  cinders,  noise,  offensive  odors,  noxi- 
ous gases,  or  otherwise,  the  carrying  on  of 
such  business  is  a  nuisance  which  equity  will 
restrain.  «  «  «  And  the  fact  that  the  nui- 
sance is  not  perpetual,  but  will  only  recur 
occasionally,  and  then  but  for  a  short  period, 
will  not  avail  the  defendant  if  it  be  an  un- 
mistakable nuisance."  1  High  on  Injunctions 
(4th  Ed.)  i  772. 

In  iUjQstrating  the  general  rule,  the  author, 

at  section  773,  observes: 

"When  loss  of  health,  destruction  of  busi- 
ness, and  irreparable  injury  to  property  will 
result  from  the  obnoxious  erections,  equity  will 
not  hesitate  to  interfere.  Thus  the  burning 
of  brick  so  near  a  dwelling  as  to  expose  the 
premises  to  danger  from  fire  and  to  imperil 
the  health  of  the  inmates,  *  *  *  if  so  near 
a  residence  as  to  imperil  the  comfort  or  health 
of  its  inmates,  will  be  enjoined.  And  mere 
smoke  or  disagreeable  odors,  although  not 
noxious,  mav  be  sufficient  ground  for  the  in- 
terference of  equity." 

Again,  at  section  777,  it  is  said: 

'It  is  also  held  that  the  burning  of  brick  by 
the  use  of  anthracite  coal,  by  means  of  which 
noxious  gases  are  generated  adjacent  to  plain- 
tiife'  residence,  resulting  in  the  destruction  of 
plaintiffs'  trees  and  shrubbery,  constitutes  such 
a  nuisance  as  to  call  for  relief  by  injunction. 
And  a  defendant  may  be  enjoined  from  permit- 
ting soot  to  issue  from  a  smokestack  upon  his 
premises  in  a  city,  to  the  annoyance  of  the 
plaintiff  and  his  family ." 

The  foregoing  statement  of  the  law  suffi- 
ciently shows  that  the  nuisance  in  question 
is  a  private  nuisance  and  not  a  public  nui- 
sance, and  that  the  demurrer  to  the  bill  was 
without  merit  and  rightly  overruledi 

[2]  2.  Complaint  is  made  that  the  trial 
court,  of  its  own  motion,  directed  an  issue 
to  be  tried  by  a  Jury  to  determine  the  fact 
whether  the  defendants'  brick  kilns  threw 
out  smoke  and  soot,  and  whether  the  new 
kiln  threw  out  smoke  and  soot  and  heat  in 
such  quantities  as  to  constitute  a  nuisance  to 
plaintiffs  in  the  ways  and  manner  alleged  in 
the  bilL 

This  assignment  is  immaterial,  in  view  of 
the  fact  that  the  jury  failed  to  agree  upon  a 
verdict,  and  that  the  court,  at  the  request  of 
counsel  on  both  sides,  set  aside  the  order  for 
an  issue  and  disposed  of  the  controversy  up- 
on all  the  evidence  in  the  case,  including  that 
taken  ore  tenus  before  the  Jury. 

[3]  3.  The  next  contention  is  that  appel- 
lees have  lived  adjacent  to  appellants'  kilns 
for  18  years  without  protest,  and  therefore 


should  be  denied  relief  on  the  ground  of 
laches. 

We  do  not  think  the  evidence  altogether 
sustains  this  contention;  but,  if  it  did,  the 
construction  of  this  plant,  consisting,  as  it 
does,  of  five  separate  kilns,  was  admittedly 
a  gradual  process,  covering  the  period  from 
the  spring  of  1897.  hitherto.  The  first  four 
kilns  were  not  completed  until  about  seven 
years  ago,  and  the  fifth  and  last  kiln,  which 
is  the  nearest  in  point  of  distance,  and  which 
constitutes  the  most  serious  menace  to  appel- 
lees' dwelling,  was  not  commenced  until  after 
the  institution  of  this  suit.  Indeed,  the  con- 
sideration of  the  questions  arising  in  rela- 
tion to  that  structure  were  brought  within 
the  cognizance  of  the  trial  court  in  the  pres- 
ent case  only  by  consent  of  parties.  The  first 
kiln  was  built  on  the  water  front  farthest 
removed  from  appellees*  residence,  and  the 
remaining  structures,  successively  erected, 
approached  nearer  and  nearer  until  the  last, 
which  is  located  22.5  feet  from  the  back  line 
of  appellees'  lot  and  81.6  feet  from  the  dwell- 
ing. And  the  tops  of  the  kilns  are  on  a  low- 
er level  than  the  second  story  windows  of 
plaintiffs'  residence. 

We  do  not  deem  it  necessary  to  review  the 
testimony  in  detaiL  It  is  sufficient  to  say 
that  the  evidence  sustains  the  allegations  of 
the  bill  that  the  soot  and  smoke  thrown  out 
by  appellants'  kilns  constitute  such  a  nui- 
sance as  entitles  appellees  to  injunctive  relief. 

Nor  do  we  think  that  appellees'  right  to 
relief  is  barred  by  laches.  The  conditions 
creating  the  nuisance  cover  the  period  from 
the  spring  of  1897  to  the  present  time,  and  have 
been  gradual  and  cumulative  in  their  char- 
acter. In  fact,  the  evidence  makes  out  a  case 
of  continuing  nuisance,  to  which  the  doctrine 
of  laches  does  not  appl^* 

[4]  The  right  to  redress  against  nuisances 
of  the  class  involved  in  this  case  is  fully  rec- 
ognized by  the  decisions  of  this  court  Town- 
send  V.  Norfolk  Ry.  &  L.  Co.,  105  Va.  22,  52 
S.  B.  970,  4  L.  B.  A.  (N.  S.)  87,  115  Am.  St 
Rep.  842,  8  Ann.  Oas.  558 ;  Terrell  v.  C.  &  O. 
Ry.  Co.,  110  Va.  340,  66  S.  B.  55,  32  L.  R.  A. 
(N.  S.)  371 ;  Southern  Ry.  Co.  v.  McMenamin, 
113  Va.  121,  73  S.  B.  980 ;  Virginia  Ry.  &  P. 
Co.  V.  Ferebee,  115  Va.  289,  78  S.  B.  556.  See, 
also,  B.  &  P.  R.  Co.  V.  Fifth  Baptist  Church, 
108  U.  S.  817,  2  Sup.  Ct  719,  27  L.  Ed,  739 ; 
Campbell  v.  Seaman,  63  N.  Y.  568,  20  Am. 
Rep.  667. 

It  follows,  from  what  has  been  said,  that 
there  is  no  error  in  the  decree  of  the  lower 
court  and  it  must  be  affirmed. 

This  conclusion  having  been  reached,  it  is 
unnecessary  to  notice  subordinate  assign- 
ments to  which  our  attention  has  been  called, 
since  their  decision  could  in  no  way  affect  the 

result.    Decree  affirmed* 
KEITH,  P.,  absent 
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CARSON  ▼.   J.   L.   MOTT   IRON  WORKS. 

(Sapreme  Court  of  Appeals  of  Virginia.     Jan. 
12,  1915.     Rehearine  Denied  Jan.  27, 

1915.) 

1.  PaBTNKBSHIP  ^=s>217— COITTBAOTS  OFGUAA- 

ANTT— Evidence. 

Evidence  held  to  sustain  a  finding  that  a 
partner  expressly  authorized  a  contract  of 
guaranty  in  the  name  of  the  firm  ao  aa  to  bind 
him. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  |§  419-425 ;   Dec.  Dig.  «8=>217 J 

2.  QUARANTT  ^=>56— PBINOIPAIi  AND  SUBB- 
TY  ^s>104— DiSCHA&OB  OF  SUBBTT— EXTEN- 
SION OF  Time  fob  Payment. 

A  surety  for  or  a  guarantor  of  a  debt 
is  discharged,  where  the  time  of  payment  is 
extended  for  a  definite  period,  without  his  con- 
sent, by  a  binding  agreement  between  the  credi- 
tor and  the  principal  debtor. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  i  67;  Dec.  Dig.  ^=»56:  Principal 
and  Surety,  Cent  Dig.  ff  186-190,  19a-195, 
197-199,  200;   Dec.  Dig.  <&s»104.] 

8.  QUABANTT     ^s»6&— DiSCHABQB    OF     GUAR- 

ANTOB— Extension  of  Timb  fob  Payment, 
A  firm  guaranteed  all  accounts  a  corpo- 
ration might  make  with  a  certain  creditor  who 
accepted  the  guaranty.  After  the  maturity 
of  a  debt  due  from  the  corporation  to  the  credi- 
tor, the  corporation  gave  a  note  therefor,  pay- 
able within  two  months,  and  on  maturity  it 
was  reduced  by  partial  payment,  and  a  renewal 
note  due  in  two  months  was  executed.  When 
the  renewal  became  due,  or  shortly  thereafter, 
the  corporation  was  insolvent  Held,  that  the 
firm  was  discharged  from  liability  as  guaran- 
tor, unless  consent  to  the  extension  of  time 
was  given. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cant  Dig.  %  67;   Dec  Dig.  «=>66.] 

4.  Appeal  and  Ebbob  ^=»1010— Findings— 

Conclusivbnbss.  * 
A  finding  of  facts  has  the  effect  of  a  ver^ 
diet,   and   cannot  be  disturbed  on  appeal,  as 
contrary  to  evidence,  unless  it  is  plainly  so,  or 
is  without  evidence  to  support  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  3979^982,  4024;  Dec 
Dig.  <g=»1010.] 

5.  GT7ABANTT  ^s»91— EXTENSION   OF  TlMB  OF 

Patment  OF  Debt— Consent  of  Guaban- 

TOB— Evidence— Sufficiency. 

Evidence  held  to  sustain  a  finding  that  a 
guarantor  consented  to  an  extension  of  time 
for  the  payment  of  the  debt,  and  hence  was  not 
discharged  because  of  the  extension. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  f  104;    Dec  Dig.  ^=»9L1 

6.  Evidence  ^=»76  —  Presumptions  —  Fail- 
UBE  OF  Defendant  to  Testify. 

Failure  of  defendant  to  testify  as  to  mat- 
ters peculiarly  within  his  knowledge,  after 
plaintiff  has  introduced  evidence  tending  to 
prove  his  case,  raises  a  strong  suspicion  that 
bis  testimony,  if  given,  would  operate  to  his 
prejudice,  and  mav  be  considered  by  the  court 
or  jury  trying,  the  case  in  determining  the 
facts. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  96;   Dec.  Dig.  «=s>76.] 

7.  Guabanty  ^s»91— Extension  of  Timb  of 
Payment— Consent— Evidence. 

The  consent  of  a  guarantor  to  an  extension 
of  time  to  pay  the  aebt  guaranteed  may  be 
proved  by  circumstantial  or  direct  evidence. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  |  104;   V>ec.  Dig.  «=s>91.] 


8.  Appeal   and    Bbbos  ^s>76^-Qubstioi<^ 
Reviewable— Reply  Bbibf. 

It  is  too  late,  as  a  general  rule,  to  assign 
error  for  the  first  time  in  a  reply  brief. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3097;  Dea  Dig.  <8=:»762.] 

9.  New   Tbial  ^=s»102— Newly   Dibcovebed 
Evidence— Diligence. 

A  new  trial  for  newly  discovered  evidence 
is  properly  denied,  where  the  movant's  IluowI- 
edge  of  the  situation  was  such  that,  by  ordi- 
nary diligence  in  searching  for  evidence,  he 
would  and  could  have  ascertained  what  the 
newly  discovered  witness  would  have  testified 
to. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  207,  210-214;    Dec.  Dig.  ^s» 

Error  to  Law  and  Equity  Court  of  City  of 
Richmond. 

Action  by  the.  J.  L.  Mott  Iron  Works 
against  J.  Preston  Carson  and  another. 
Judgment  for  plaintiff,  and  defendant  Caison 
brings  error.    Affirmed. 

Wm.  P.  De  Saussure  and  J^  Kent  Rawley. 
both  of  Richmond,  for  plaintiff  in  error.  O. 
M.  Chichester,  of  Richmond,  for  defendant 
in  error. 


BUCHANAN,  J.  J.  L.  Mott  Iron  Works, 
a  corporation,  instituted  its  action  of  as- 
sumpsit against  J.  Preston  Carson  and  J. 
Graham  Davidson,  partners  trading  under 
the  firm  name  of  Graham,  Davidson  ft  Co.,. 
as  guarantors  of  debts  aggregating  $1,259.36 
due  to  the  plaintiff  company  for  goods  fur- 
nished the  Southern  Plumbing  ft  Electric 
Company,  also  Incorporated.  Process  was 
not  served  upon  Mr.  Davidson,  but  the  action 
proceeded  against  Mr.  Carson,  who  filed  a 
plea  of  non  assumpsit  Upon  the  trial  of  the 
cause,  all  matters  of  law  and  fact  being  sub- 
mitted to  the  court,  there  was  a  judgment 
for  the  plaintiff  company  for  the  amount 
sued  for.  To  that  Judgment  this  writ  of  er- 
ror was  awarded  upon  the  petition  of  the 
defendant 

As  stated  by  the  plaintiff  in  error  In  his 
written  argument,  the  questions  which  the 
record  presents  for  the  decision  of  this  court 
are: 

First  Is  the  guaranty  sued  on  the  contract 
of  the  petitioner? 

Second.  If  so,  "Is  the  petitioner  discharged 
as  guarantor  under  the  contract  by  the  ac- 
ceptance by  the  creditor  of  a  note  of  the 
principal  debtor  Indorsed  by  a  third  party, 
given  after  the  guaranteed  debt  was  past 
due,  which  suspended  the  creditor's  right  of 
action  on  the  guaranteed  debt  for  several 
months?** 

[1]  As  to  the  first  question,  while  there  Is 
no  evidence  that  the  defendant,  Carson,  ex- 
pressly authorized  the  contract  of  guaranty 
In  the  name  of  the  firm,  which  was  made  by 
letters  written  by  the  other  member  of  the 
firm,  the  drcumstanoes  surrounding  the 
transaction  and  the  subsequent  conduct  of 
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the  defendant  were  such  as  to  folly  Justify 
the  court  in  believing  that  the  contract  of 
grnaranty  was  made  with  his  concurrence  or 
assent  He  was  interested  as  a  stockholder 
in  the  Southern  Plumbing  ft  Blectric  Com- 
pany, the  principal  debtor;  he  was  the 
"moneyed  man'*  of  the  corporation,  as  well 
as  of  the  partnership;  both  concerns  occu- 
pied the  same  office,  though  each  kept  sepa- 
rate books;  the  defendant  was  in  the  office 
almost  every  day,  and  sometimes  oftener; 
his  partner  testified  that  he  generally  con- 
sulted him  in  regard  to  financial  matters; 
and  the  defendant,  after  the  guaranty  had 
been  made,  in  a  business  conversation  with 
the  secretary  of  the  plaintiff  company,  after 
stating  that  he  was  very  much  interested 
in  the  Southern  Plumbing  &  Electric  Com- 
pany, said  that  "the  bills  that  Graham,  Da- 
vidscm  ft  Co.  had  guaranteed  would  be  paid ; 
that  he  thought  the  payment  being  guaran- 
teed by  Graham,  Davidson  ft  Ca  made  the 
account   an   excellent  one.    •    •    •»♦ 

The  finding  of  the  trial  court  on  this  ques- 
tion is  not  only  sustained  by  the  evidence, 
but  it  is  difficult  to  see  how,  upon  the  recor4 
before  us,  any  other  conclusion  could  have 
teen  reached. 

[2,  S]  The  next  question  to  be  considered 
to:  Has  the  defendant  been  discharged  from 
his  liability  as  such  guarantor? 

It  appears  that  in  the  summer  of  1909,  and 
after  the  partnership  of  Graham,  Davidson 
ft  Co.  had  made  the  said  guaranty,  it  was 
•dissolved,  and  a  corporation  created,  styled 
<}raliam,  Davidson  ft  Co.,  Incorporated,  in 
which  both  members  of  the  partnership  were 
stockholders,  and  of  which  Davidson  was 
president.  Soon  after  that  company's  incor- 
poration it  offered  to  guarantee  all  accounts 
that  the  Southern  Plumbing  ft  Electric  Com- 
pany might  thereafter  make  with  the  plain- 
tiff company.  That  offer  of  guaranty  was 
accepted.  On  the  3d  of  January  following, 
after  the  indebtedness  of  $1,259.66  guaran- 
teed by  the  partnership  of  Graham,  Davidson 
ft  Co.  had  become  due,  the  plaintiff  company 
took  a  note  from  the  principal  debtor  for 
$1,745.44,  which  included  the  account  the 
payment  of  which  had  been  guaranteed  by 
the  said  partnership,  payable  within  two 
months,  and  indorsed  by  "Graham,  Davidson 
ft  Co.,  Inc."  Upon  the  maturity  of  that  note 
it  was  reduced  by  payment  to  |1,500  and  a 
renewal  note  made,  also  due  in  two  months, 
and  indorsed  by  the  same  corporation.  When 
that  note  became  due,  or  shortly  afterwards, 
both  the  maker  and  the  indorser  were  Insol- 
vent 

It  is  too  well  settled  to  need  the  citation 
of  authorities  that  the  general  rule  is  that 
when  the  contract  of  the  surety  is  for  the 
debt  of  the  principal,  if  the  time  of  payment 
Is  extended  for  a  definite  period  without  the 
consent  of  the  surety,  by  a  binding  agree- 
ment between  the  creditor  and  the  principal, 
the  surety  is  discharged.  The  same  rule  is 
equally  applicable  to  the  guarantor  of  the 


debt  of  another.  1  Brandt  on  Suretyship  ft 
Guaranty  (3d  Ed.)  S  377. 

There  was  some  suggestion  that  the  origi- 
nal and  renewal  notes  were  accepted  by  the 
plaintiff  company  as  collateral,  but  the  evi- 
dence fails  to  show  this.  The  record  shows 
(as  we  have  seen)  that  the  defendants'  firm 
was  the  guarantor  of  a  debt  of  $1,259.66  due 
the  plaintiff  company,  that  this  sum  was  in- 
cluded in  the  note  for  $1,745.44,  that  the  note 
and  the  renewal  thereof  were  binding  agree- 
ments between  the  creditor  and  the  principal 
debtor,  and  that  they  each  extended  the  time 
within  which  to  pay.  This  extension  of  time 
discharged  the  defendant  from  liability  as 
guarantor,  unless,  as  the  trial  court  found, 
he  had  consented  to  such  extension. 

[4]  Its  finding  upon  the  facts  must  be  giv- 
en the  same  weight  as  if  it  were  the  verdict 
of  a  jury.  Martin  v.  Richmond,  etc,  101  Ya. 
406,  44  S.  B.  695;  Hoster,  etc.,  Co.  v.  Stag 
Hotel  Corp.,  Ill  Ya.  223,  68  S.  E.  50.  The 
judgment  of  the  court  cannot,  therefore,  be 
reversed,  as  contrary  to  the  evidence,  unless 
it  is  plainly  so,  or  is  without  evidence  to  sup- 
port it 

[8]  Mr.  Mitchell,  the  president  of  the  South- 
em  Plumbing  ft  Electric  Company,  and  the 
officer  who  made  the  notes  extending  the 
time  for  the  payment  of  the  guaranteed  debt, 
testified  that  the  defendant  "was  the  only 
moneyed  man  connected  with  the  Southern 
Plumbing  ft  Electric  0>mpany ;  that  he  was 
active  in  looking  after  its  financial  matters, 
and  that  all  of  them  looked  to  him ;  *  *  * 
that  the  defendant  was  familiar  with  the 
financial  situation  of  the  Southern  Plumbing 
&  Electric  Company,  and  was  usually  in  the 
office  of  the  company  every  day ;  and  that  he 
was  satisfied  he  must  have  known  of  and 
consented  to  the  giving  of  aU  the  notes  by 
the  Southern  Plumbing  ft  Electric  Company, 
as  it  was  his  custom  to  consult  Mr.  Carson 
about  all  such  matters  in  connection  with 
said  company."  He  further  testified  that  he 
could  not  recollect  any  of  the  details  as  to 
the  giving  or  signing  of  the  original  note,  nor 
could  he  say  whether  or  not  the  defendant 
was  present  at  that  time,  or  whether  he  had 
any  specific  knowledge  about  this  note,  as  he 
did  not  recall  the  circumstances,  nor  did  he 
recollect  anything  further  about  the  renewal 
note  than  that  he  had  signed  it  as  president 
of  the  maker  company. 

Mr.  Taylor,  the  secretary  of  the  Graham, 
Davidson  ft  Co.  corporation,  testified  that  he 
was  connected  with  the  Southern  Plumbing 
ft  Electric  Company  as  a  stockholder  and 
officer  from  its  inception,  and  had  held  every 
office  in  the  corporation  except  that  of  presi- 
dent ;  that  he  was  an  officer  in  Graham,  Da- 
vidson ft  Co.,  Incorporated,  and  had  been 
from  its  creation;  that  the  defendant  was 
quite  actively  interested  in  financial  matters 
concerning  the  Southern  Plumbing  ft  Electric 
Company,  and  was  at  the  office  of  the  com- 
pany very  often,  probably  every  day,  and 
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sometidnes  twice  a  day ;  that  be  had  no  recol- 
lection of  the  original  note  given  In  January, 
and  only  recollected  the  fact  that  the  renewal 
note  had  been  brought  to  him  for  Indorse- 
ment; that  he  had  no  recollection  whether 
or  not  the  defendant  was  In  the  ofiQlce  on 
that  day.  He  further  testified  that  ;'ln  origi- 
nal financial  transactions  his  habit  was  al- 
ways to  consult  Mr.  Carson,  that  In  regard  to 
renewal  notes  he  might  have  signed  them 
without  consulting  Mr.  Carson,  but  he  would 
not  have  entered  into  an  original  transaction 
without  Mr.  Carson's  O.  K." 

Mr.  Davidson,  of  the  partnership  of  Gra- 
ham, Davidson  &  Co.,  and  afterwards  presi- 
dent of  the  corporation  of  that  name,  testi- 
fied that  he  generally  consulted  with  the  de- 
fendant In  regard  to  financial  matters ;  that 
in  the  fall  of  1900  he,  with  Mr.  Rourke,  a 
representative  of  the  plaintiff  company,  call- 
ed on  the  defendant  at  his  law  office,  and  that 
Mr.  Rourke  had  stated  that  the  account  of 
the  Southern  Plumbing  &  Electric  Company 
was  not  In  a  satisfactory  condition,  and  that 
he  (Rourke)  had  been  instructed  to  get  either 
the  money  for  that  account  or  a  note  with 
a  satisfactory  Indorser;  that  Mr.  Rourke 
had  requested  that  such  note,  If  given,  be  In- 
dorsed either  by  the  defendant  personally  or 
the  firm  of  Graham,  Davidson  &  Co.  The 
witness  further  testified  that  he  and  Mr. 
Rourke  left  the  defendant's  office  without 
getting  any  note  or  any  agreement  from  the 
defendant  in  connection  therewith,  and  that 
**the  matter  was  left  in  suspense."  Mr. 
Rourke's  testimony  as  to  this  interview  with 
the  defendant  is  substantially  the  same  as 
that  of  Mr.  Davidson. 

Mr.  Goebel,  the  secretary  of  the  plaintiff 
company,  testified  that  in  November,  1909, 
the  defendant  had  come  into  his  office  to  see 
him  (the  witness)  particularly  about  the 
Southern  Plumbing  &  Electric  Company; 
that  in  their  conversation  at  that  time  the  de- 
fendant stated  that  he  was  much  interested 
in  that  company;  "that  the  bills  that  Gra- 
ham, Davidson  &  Co.  had  guaranteed  would 
be  paid ;  that  he  thought  the  payment  being 
guaranteed  by  Graham,  Davidson  &  Co.  made 
the  account  an  excellent  one;  and  that  he 
was  Interested  in  the  success  of  that  company 
because  he  was  an  indorser  at  the  bank  for  it 
to  the  extent  of  $25,000,  and  in  consequence 
he  wished  the  company  to  prosper  and  meet 
aU  its  obUgations." 

All  these  witnesses  were  introduced  by  the 
plaintiff  company. 

The  defendant,  as  stated  in  the  bill  of  ex- 
ceptions certifying  the  evidence,  declined  to 
Introduce  any  witness  and  did  not  testify 
himself,  although  he  was  present  in  court 
during  the  trial.  Upon  the  testimony  of  the 
plaintiff's  witnesses,  and  the  presumption 
which  arose  from  the  failure  of  the  defend- 
ant to  testify  under  the  facts  and  circum- 
stances disclosed  by  the  record,  the  court 
found  that  the  defendant  had  consented  to 


the  extension  of  time  given  by  the  plaintiff 
to  the  principal  debtor. 

[6]  The  failure  of  the  defendant  to  go  upon 
the  stand  himself  to  testify  as  to  matters 
which  were  peculiarly  within  his  knowledge, 
after  the  plaintiff  had  Introduced  evidence 
which  tended  strongly  to  prove,  if,  Indeed, 
it  was  not  such  as  would  cause  a  Jury  or 
court  naturally  and  reasonably  to  believe, 
that  the  defendant  must  have  known  of  and 
consented  to  the  extension  of  time  to  the 
principal  debtor,  a  corporation  in  which  he. 
was  deeply  Interested  and  largely  controlled, 
was  a  fact  bearing  upon  the  issue  involved, 
which  no  court  or  jury  could  fail  to  regard, 
for  it  was  an  existing,  material,  and  proba- 
tive fact  When  evidence  has  been  intro- 
duced by  one  litigant  tending  strongly,  as 
in  this  case,  to  prove  the  truth  of  a  matter 
in  dispute,  and  the  other  party  can  by  his 
own  evidence  throw  light  upon  such  matter 
in  dispute,  necessary  to  his  defense  and  pe- 
culiarly within  his  knowledge,  if  the  fact 
exists  as  he  claims  it,  and  he  fails  to  go  upon 
the  witness  stand,  such  failure  may  be  con- 
sidered by  the  court  or  jury  trying  the  case 
along  with  other  facts  proved,  since  hia  fail- 
ure to  testify  raises  a  strong  suspicion,  that 
his  own  testimony,  if  given,  would  operate  to 
his  prejudice.  See  Kirby  v.  Tallmadge,  160 
U.  S.  at  page  383,  16  Sup.  Gt  349,  40  L.  Ed. 
463;  Aragon  Ck)ffee.Co.  v.  Rogers,  105  Va. 
59-61,  52  S.  E.  843,  8  Ann.  Ca&  623 ;  Copper- 
thlte  V.  Loudoun  County,  etc,  Bank,  111  Va 
70,  75,  68  S.  E.  392;  1  Wigmore  on  Ey.  H 
289.  290,  subaec.  5. 

[7]  It  was  not  necessary  that  the  consent 
of  the  defendant  to  the  extension  of  time 
should  be  proved  by  direct  evidence.  That 
fact,  like  most  others,  may  be  proved  cir- 
cumstantially, as  well  as  directly. 

It  seems  to  us  that  upon  the  whole  case  the 
trial  court  did  not  err  in  reaching  the  con- 
clusion that  the  defendant  had  consented  to 
the  extension  of  the  time  for  the  payment  of 
the  debt  he  was  bound  for  as  guarantor,  and 
was  therefore  not  discharged  from  liability. 

[8]  In  the  reply  brief  the  further  conten- 
tion is  made  by  the  defendant  that,  even 
though  the  court  was  right  in  rendering 
judgment  against  him,  it  erred  in  not  credit- 
ing certain  sums  on  the  debt  guaranteed  by 
the  defendant,  instead  of  permitting  them  to 
remain  as  credits  upon  the  other  portion  of 
the  plaintiff's  claim,  and  upon  which  that 
company  had,  it  seems,  credited  them. 

No  such  question  is  raised  In  the  petition 
for  the  writ  of  error,  and  as  a  general  rule  it 
is  too  late  on  a  writ  of  error  to  assign  an  er- 
ror for  the  first  time  in  a  reply  brief.  But 
the  contention,  if  considered,  does  not  seem  to 
be  sustained  by  the  record.  The  accounts 
guaranteed  amounted  to  the  sum  of  $1,259.66^ 
bearing  interest,  as  the  evidence  shows,  from 
October  13,  1909.  This  sum  was  reduced  by 
the  court,  and  judgment  given  for  11,217.62. 
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It  appears  that  a  part  of  this  reduction  was 
for  the  sum  of  $20  freight  allowance.  The 
other  portion  was  doubtless  on  account  of  the 
item  of  dividend  collected  by  the  plaintiff 
from  the  principal  debtor  in  the  administra- 
tion of  its  assets.  It  does  not  satisfactoril>y 
appear  that  the  defendant  was  entitled  to  any 
other  credits  on  account  of  payments  made  by 
the  debtor.  The  Judgment  only  bears  interest 
from  October  13,  1909,  when  the  positlTe  evi- 
dence is  that  interest  ran  upon  the  accotmt 
from  October  13th  of  that  year. 

[i]  After  the  court  had  rendered  Judgment, 
a  motion  was  made  for  a  new  trial  upon  the 
ground  of  after-discovered  evidence.  Affida- 
vits for  and  against  granting  the  motion 
were  filed.  Without  discussing  those  affida- 
vits In  detail,  it  is  sufficient  to  say  that 
they  show  that  the  defendant's  knowledge 
of  the  relation  of  Mr.  Rucker  (the  after- 
discovered  witness)  to  the  principal  debtor 
and  Graham,  Davidson  &  Co.,  Incorporated, 
and  their  affairs,  was  such  that  by  the  ex- 
erdse  of  ordinary  diligence  in  searching 
for  evidence  for  his  defense  the  defendant 
would  and  could  have  ascertained  what  Mr. 
Rucker  knew  and  had  him  present  at  the 
trial  as  a  witness. 

Upon  the  whole  case,  the  court  is  of  opin- 
ion that  there  is  no  error  in  the  Judgment, 
and  that  it  should  be  affirmed*    Affirmed. 

KEITH,  P.,  absent 

017  Va.  207)  ' 


HAIRSTON  V.  HAIRSTON. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

21,  1915.) 

1.  Apbbai.  and  Ebbob  ^s»780— Dismissal  of 
Apfbal— Payment  of  Counsel's  B^ees. 

It  is  not  eround  for  dismissal  of  plaintiff's 
appeal  from  the  decree  dismissins  his  bill  for 
divorce  that  he  has  not  paid  the  fee  allowed  in 
the  decree  to  defendant's  counsel. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3121 ;   Dec.  Dig.  «s»780.] 

2.  JuDOMBNT  ^=s>570— Res  Judicata— Ques- 
tion Determined. 

Decree  dismissing  a  bill  or  divorce  for  de- 
sertion is  not  available  as  res  judicata  in  a  sec- 
ond suit  on  the  same  ground;  neither  the  rec- 
ord in  the  first  suit  nor  the  evidence  in  the  sec- 
ond showing  that  the  decree  was  not  based  sole- 
ly on  the  ground  that  the  desertion  had  not  been 
commenced  three  years  before  date  of  the  suit, 
for  which  reason  the  suit  had  to  be  dismissed, 
regardless  of  willfulness  of  the  desertion. 

[Ed.  Note—For  other  cases,  see  Judgment, 
Cent  Dig.  i§  102^1034,  103ft-1040.  1042-1045, 
1165 ;   Dec.  Dig.  <g=»570.] 

3-  DivoBCE  ^=:»133  —  Willful  Desebtion  — 
Evidence. 

Evidence  in  divorce  held  to  show  the  de- 
sertion was  willful— that  is  w^ithout  just  cause— 
which  must  be  such  conduct  of  the  deserted  par- 
ty as  to  entitle  the  deserting  party  to  a  di- 
vorce. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  446-448 ;    Dec.  Dig.  «s>133.] 

Appeal  from  Clrcnit  Court,  Henry  County. 

Suit  by  John  L.  Halrston  against  Martha 
Halrston.  Bill  dismissed,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 


W.  M.  Peyton,  of  Kartinsville,  and  S.  A. 
Anderson,  of  Richmond,  for  appellant  John 
W.  Carter,  Jr.,  of  Danville,  for  appellee. 

CARDWELL,  J.  Appellant  and  appellee 
intermarried  December  26,  1900,  and  lived 
together  in  Henry  county,  Va.,  until  the 
year  1007.  In  January,  1906,  appellee  went 
to  her  father's,  in  the  same  county,  to  be  con- 
fined by  reason  of  the  birth  of  her  first  child. 
The  child  was  bom  on  March  10,  1906,  and 
in  May  following  appellee  and  her  child  were 
sent  for  by  appellant,  and  they  came  at  once 
to  appellant's  home,  where  they  remained 
until  September,  1907,  when  appellee  return- 
ed to  her  father's  home,  taking  her  child 
with  her,  and  since  that  time  she  has  not 
returned  to  appellant's  home,  nor  have  the 
parties  lived  together  as  man  and  wife,  or, 
as  such,  had  an^  sort  of  intercourse  or  com- 
munication with  each  other. 

In  March,  1909,  appellant  filed  his  bill  of 
somplaint  against  appellee,  alleging  that  she 
had  willfully  abandoned  and  deserted  him  in 
March,  1906,  with  the  intent  of  never  return- 
ing, and  praying  a  divorce  from  her  a  vin- 
culo matrimonii,  and  for  general  relief. 

Appellee  answered  the  bill  fully,  and  in 

denial  of  its  charges.    Depositions  were  taken 

for  both  parties,  and  on  December  10,  1910, 

the  cause  was  heard  on  the  pleadings  and  the 

depositions  taken  and  filed;   whereupon  the 

court  entered  its  decree,  which,  omitting  the 

formal  parts,  is  as  follows: 

"On  consideration  whereof,  the  court,  being 
of  opinion  that  the  plaintiff  is  not  entitled  to  a 
divorce  as  prayed  for  in  his  bill,  doth  so  decide 
and  declare,  and  doth  adjudge,  order,  and  de- 
cree that  the  bill  in  this  cause  be  dismissed  at 
the  plaintiffs  costs." 

At  the  first  August  rules,  1911«  appellant 
filed  his  second  bill  of  complaint  against  ap- 
pellee, alleging  that  she  had  abandoned  and 
illegally  deserted  him,  having  "left  him  about 
four  or  five  years  ago,  and  has  never  return- 
ed"; the  prayer  of  this  bill  being  also  for 
a  divorce  a  vinculo  matrimonii.  This  second 
bill,  it  may  be  said,  is  practically  in  the  lan- 
guage of  the  first,  and  the  grounds  upon  which 
the  divorce  is  asked  are  the  same — that  is, 
abandonment  and  desertion  of  the  complain- 
ant on  the  part  of  the  defendant  Both  bills 
call  upon  the  defendant  to  answer,  but  waive 
oath  thereto. 

Appellee,  the  defendant  below,  answered 
the  bill  in  this  cause,  denying  each  and  every 
allegation,  and  pleading  res  adjudicata,  filing 
with  her  answer  and  plea  as  a  part  thereof, 
the  bill,  answer,  depositions  of  witnesses, 
and  the  final  decree  in  the  first  suit,  but 
neither  testified  herself  nor  took  the  deposi- 
tion of  any  other  person  to  prove  any  of  the 
very  many  statements  contained  in  her  an- 
swer, or  to  contradict  the  evidence  given  by 
the  appellant  and  his  witnesses. 

Appellant  gave  his  own  deposition  and  took 
and  filed  the  depositions  of  other  witnesses 
to  prove  the  willful  desertion  of  him  by  ap- 
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pellee  for  a  period  of  tnore  than  three  years, 
as  charged  in  his  bill,  and  at  the  April  term 
of  the  court,  1912,  the  decree  from  which 
this  appeal  is  taken  was  entered,  dismissing 
the  bill  at  appellant's  cost,  and,  upon  his 
counsel  indicating  their  Intention  to  appeal 
from  the  decree,  an  additional  fee  of  $60  was 
allowed  to  appellee's  attorney,  to  be  paid  by 
appellant,  and  Judgment  entered  therefor, 
and  for  which  the  attorney  was  given  leave 
to  issue  execution.  The  decree  sustains  ap- 
pellee's plea  of  res  adjudlcata,  but  proceeds 
further  to  say: 

"EiVen  though  it  be  conceded,  which  it  is  not, 
that  the  plea  of  res  adjudlcata  has  not  been 
sustained,  yet  the  court  is  further  of  opinion 
that  the  plamtiff  has  wholly  failed  to  sustain  his 
bill  for  desertion  by  such  proof  as  would  entitle 
him  to  the  relief  sought  and  that  his  bill  should 
be  dismissed." 

[1]  Upon  the  calling  of  the  case  for  hear- 
ing in  this  court,  appellee,  by  her  counsel, 
submitted  a  motion  to  dismiss  it  from  the 
docket  or  to  deny  appellant  a  hearing  there- 
on, on  the  ground  that  the  fee  of  $50  allowed 
appellee's  attorney  in  the  decree  appealed 
from  had  not  been  paid.  In  support  of  this 
motion  no  authority  has  been  cited  by  coun- 
sel, and  we  know  of  none  supporting  it .  The 
remedy.  If  any,  that  the  attorney  for  ap- 
pellee has  for  the  collection  of  the  fee  allow- 
ed him  in  the  decree,  and  for  which  a  Judg- 
ment was  entered^  lies  in  the  right  to  enforce, 
either  by  execution  or  other  proceeding 
against  appellant  provided  by  law,  and  not 
by  a  denial  of  appellant's  constitutional  and 
statutory  right  to  a  hearing  of  the  appeal 
allowed  him  by  this  court,  and  which  brings 
under  review  here  the  entire  decree. 

[2]  The  first  contention  of  appellant  upon 
the  appeal  is  that  appellee's  plea  of  res  ad- 
judlcata should  have  been  rejected.  In  the 
opinion  of  the  learned  Judge  of  the  circuit 
court,  in  writing  and  made  a  part  of  the  rec- 
ord, giving  his  reasons  for  the  decree  appealed 
from,  he  says: 

"The  defense  of  res  adjudlcata  made  by  the 
answer  in  this  case  is  sufficiently  supported  by 
the  production  of  the  record  of  the  former  suit 
between  the  same  parties,  touching  the  same 
matter,  and  showinir  a  final  decree  therein  on 
the  meriu"-€iting  Miller  v.  Miller,  02  Va.  196, 
23  S.  E.  232. 

In  this  view  we  are  unable  to  concur,  as 
the  cape  cited  does  not  support  it,  being  whol- 
ly different  in  its  facts  vouched  by  the  record 
filed  in  support  of  the  plea  of  res  adjudlcata 
from  the  case  here.  In  that  case  the  record 
in  the  prior  suit  and  the  final  decree  dispos- 
ing of  it  left  no  room  to  question  that  this 
final  disposition  of  the  first  case  was  upon 
its  merits,  including  every  question  presented 
by  the  pleadings  in  the  record,  except  as  to 
the  charge  of  adultery  in  the  hill,  in  support 
of  which  there  was  no  proof  whatever ;  while 
in  the  case  in  Judgment  the  decree  In  the 
prior  case  could  not  have  been  upon  the  mer- 
its thereof  the  same  as  in  this  second  suit, 
but  could  only  have  been  that  the  plaintiff 
was  not  entitled  to  the  divorce  a  vinculo 


matrimonii  upon  the  ground  of  desertion,  for 
the  reason  that  the  proof  showed  that  the 
desertion  had  not  continued  for  the  statutory 
period  of  three  years,  for  in  that  case  tlie 
preponderance  of  the  proof  was  that  appel- 
lee had,  and  without  sufllcient  or  reasonable 
cause,  deserted  appellant;  there  being  noth- 
ing in  the  record  of  the  first,  nor  any  evi- 
dence in  the  second,  of  these  suits  between 
the  parties  which  shows  that  the  decree  in 
the  first  suit  was  not  based  solely  on  the 
ground  that  three  years  had  not  elapsed  from 
the  date  of  the  desertion  and  abandonment 
of  the  home  of  appellant  by  appellee  to  the 
date  of  the  suit 

The  opinion  by  Burks,  J.,  In  Ohrlsman's 
Adm'x  V.  Harman  et  al.,  20  Qrat  (70  Va.) 
494,  26  Am.  Rep.  387,  quotes  from  the  opinion 
of  the  Supreme  Court  of  the  United  States  in 
Russell  V.  Place,  04  U.  S.  606,  24  L.  Ed.  214, 
as  follows: 

"It  is  undoubtedly  settled  law  that  a  Judg- 
ment of  a  court  of  competent  Jurisdiction  upon 
a  question  directly  involved  in  one  suit  is  con- 
clusive as  to  that  question  in  another  suit  be- 
tween the  same  parties.  But  to  this  operation 
of  the  judgment  it  must  appear,  either  upon 
the  face  of  the  record  or  be  shown  by  extrinsic 
evidence,  that  the  precise  question  was  raised 
and  determined  in  the  former  suit  If  there  be 
any  uncertainty  on  this  head  in  the  record,  as, 
for  example,  if  it  appear  that  several  distinct 
matters  may  have  been  litigated,  upon  one  or 
more  of  which  the  judgment  was  rendered,  the 
whole  subject-matter  of  the  action  will  be  at 
large  and  open  to  a  new  contention,  unless  the 
uncertainty  be  removed  by  extrinsic  evidence 
showing  the  precise  point  involved  and  deter- 
mined. To  apply  the  judgment  and  give  effect 
to  the  adjudication  actually  made,  when  the 
record  leaves  the  matter  in  doubt,  such  evi- 
dence is  admissible.  *  *  *  According  to 
Coke,  an  estoppel  must  be  'certain  to  every 
intent' ;  and  if,  upon  the  face  of  the  record,  any- 
thing is  left  to  conjecture  as  to  what  was  nec- 
essarily involved  and  decided,  there  is  no  es- 
toppel in  it  when  pleaded,  and  nothing  conclu- 
sive in  it  when  offered  as  evidence." 

It  Is  there  further  said  by  Burks,  J.: 

'*It  does  not  appear  by  record  upon  what 
grounds  the  bill  was  dismissed,  whether  upon 
the  merits  or  upon  some  of  the  special  causes 
of  demurrer  not  involving  the  merits ;  and,  ad  no 
extrinsic  evidence  was  furnished  in  the  subse- 
quent suit,  if,  indeed,  any  could  be  in  such  a  case, 
showing  the  precise  point  involved  and  decided 
in  the  former  suit,  according  to  the  authority 
of  Russell  V.  Place,  supra,  ^e  whole  subject- 
matter  of  the  action  was  at  large  and  open  to 
a  new  contention.'" 

See,  also,  Ches.  &  O.  Ry.  Co.  ▼.  Rlson,  90 
Va.  32,  37  S.  E.  320. 

It  appears  that  appellant  in  his  bill  in  his 
first  suit  made  an  error  as  to  the  time  that 
appellee  abandoned  his  home,  he  having  fixed 
the  date  by  that  of  the  birth  of  their  child, 
appellee  having  left  appellant  when  her  child 
was  about  one  year  old,  and  it  turned  out  in 
the  proof  taken  in  the  case  that  the  child 
was  bom  In  March,  1900,  Instead  of  in  March, 
1905,  while  the  suit  was  brought  in  March, 
1909;  so  that  the  desertion  charged  in  the 
bill  as  the  ground  for  a  divorce  a  vinculo  had 
not  been  for  a  period  of  three  years,  and 
therefore  the  bill  had  to  be  dismissed,  no  mat- 
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ter  what  proof  tbeie  was  as  to  willful  deser- 
tloiu  There  is  nothing  in  the  record  to  dis- 
credit appellant's  statement  that  in  his  first 
suit  he  made  an  honest  mistake  as  to  the  date 
of  appellee's  abandonment  of  his  home,  and 
there  is  nothing  in  the  record  of  the  first  suit, 
nor  any  extrinsic  evidence  in  the  present, 
which  shows  that  the  decree  in  the  first  suit 
was  not  based  solely  on  the  ground  tliat  three 
years  had  not  expired  from  the  date  of  the 
abandonment  of  the  home  of  appellant  by 
the  appellee  to  the  date  of  the  institution  of 
the  suit  This  being  the  state  of  the  record, 
the  case  comes  directly  within  the  doctrine 
laid  down  in  the  authorities  cited  above,  and 
therefore  the  circu;lt  court  erred  in  sustaining 
appellee's  plea  of  res  adjudicata. 

[3]  In  our  view  of  the  case,  the  only  re- 
maining question  requiring  consideration  is 
whether  or  not  the  circuit  court,  upon  the 
evidence  in  the  record,  erred  in  denying  ap- 
pellant a  divorce  a  vinculo  and  dismissing  his 
bill. 

The  learned  Judge  of  the  circuit  court,  in  a 
written  opinion  made  a  part  of  the  record, 
says  that  "he  (appellant)  testifies  to  fbcts, 
which,  if  true,  would  fully  warrant  the  court 
in  granting  him  the  relief  he  seeks,''  but  the 
opinion  then  undertakes  to  show  from  the 
evidence  in  the  first  suit  that  his  (appellant's) 
testimony  is  not  worthy  of  beliet 

In  this  view  of  the  record  we  cannot  con« 
cur.  It  is  true  that  appellant  in  his  first 
suit  charged  in  his  bill  and  testified  that  ap- 
pellee abandoned  him  in  1905,  about  one  year 
before  she  did,  in  fact  abandon  him,  bat,  as 
we  have  stated,  there  is  nothing  in  the  rec- 
ord to  prove  that  this  was  not  an  honest  mis- 
take. There  is  not  the  least  question  made 
in  tills  present  case  that  appellee  had  been 
away  continuously  from  appellant's  home  for 
a  period  of  more  than  three  years  prior  to  the 
institution  of  the  suit,  and  the  only  ques- 
tion for  consideration  is  whether  it  is  suffi- 
ciently proven  that  this  desertion  or  abandon- 
ment is  willful — that  is,  without  just  cause. 

The  bills  of  complaint  in  both  suits  ex- 
pressly waive  answer  under  oath,  but  ap- 
pellee saw  fit  to  make  oath  to  the  last  an- 
swer, and  the  oath  thereto  is  certified  as 
having  been  made  in  the  city  of  C!hicago,  III. 
In  her  said  answer  she  admits  her  marriage 
to  appellant  in  December,  1000,  but  denies 
that  "he  made  her  a  faithful  and  dutiful  hus- 
band for  Aye  years,"  and  this  denial  is  made 
notwithstanding  statements  to  the  contrary 
made  in  the  depositions  given  by  her  in  the 
first  suit.  She  was  asked,  when  giving  her 
deposition: 

"Were  the  marriage  relations  between  you 
and  John  L.  Hairston  pleasant,  and,  if  not. 
about  what  time  did  they  become  unpleasant? 
Ans.  They  were  very  pleasant  until,  in  1005, 
he  began  to  mistreat  me." 

When  called  <m  to  relate  the  mistreatment 

she  had  received,  her  reply  was: 

"Well,  bis  first  mistreatment,  he  tried  to  force 
me  to  take  the  school  ten  miles  from  home, 
down  near  Azton,  in  the  fall  of  1005," 
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These  facts  are  recited  merely  to  show  that 
for  certainly  five  years  and  up  to  the  latter 
part  of  1005  appellee  had  no  cause  whatever 
for  complaint  of  appellant's  treatment  of  her. 
In  May,  1006,  and  after  the  birth  of  her 
child  in  the  preceding  March,  appellee,  with 
her  child,  upon  being  sent  for  by  appellant, 
returned  to  his  home,  where  she  remained, 
except  when  away  visiting  friends  or  rela- 
tives, until  September,  1007,  at  which  time 
she  left,  and,  as  she  admits,  has  never  re- 
turned to  appellant's  home,  but,  instead, 
brought  a  suit  against  him  for  a  divorce  a 
mensa  et  thoro.  In  which  she  failed. 

The  charges  made  by  appellee  against  ap- 
pellant of  mistreatment  of  her,  consisting  of 
cruelty,  neglect,  nonsupport,  and  general  per- 
sonal abuse,  are  unsupported  by  any  evidence 
for  her  in  this  or  the  former  suit,  except  the 
testimony  given  by  herself  in  the  first  suit. 
Living  in  a  town,  she,  of  course,  had  near 
neighbors,  and  had  also  a  sister  living  in  the 
same  town,  with  whom  she  spent,  a  good  deal 
of  her  time;  yet  no  one  beside  herself  was 
placed  on  the  witness  stand  to  prove  one  of 
her  charges  against  appellant  or  to  testify 
against  his  good  character.  Reid  PannUl, 
father  of  appellee,  was  on  the  witness  stand 
in  the  first  suit  to  testify  as  to  when  appel- 
lee's child  was  bom,  but  he  neither  said  nor 
was  he  asked  anything  about  appellant's  ill 
treatment  of  his  daughter,  nor  did  he  say 
anything  against  the  good  character  of  ap- 
pellant 

On  the  other  hand,  appellant  testifies  that 
he  gave  appellee  no  cause  to  leave  him  or  to 
desert  his  home ;  that  he  fed  and  clothed  her 
and  her  child,  furnishing  them  with  what- 
ever appellee  asked  for,  and  that  he  was  true 
to  his  marital  vow,  etc.  He  denies  emphat- 
ically that  he  ever  drove  appellee  away  from 
his  home,  and  says  that  she  left  without  Just 
reason  therefor,  and  has  never  made  any  ef- 
fort or  offer  to  return  to  him.  He  further  al- 
leges in  his  bill,  as  evidencing  appellee's  in- 
tent to  leave  his  home  and  not  to  return,  that 
she,  without  his  consent  or  knowledge,  had 
obtained  a  key  to  the  drawer  in  which  he 
k^t  his  private  papers,  and  taken  therefrom 
an  iuterest-bearing  certificate  of  deposit  for 
$200  in  a  bank  at  Martinsville,  belonging  to 
him,  which  she  afterwards  changed  or  had 
some  one  else  to  change  by  prefixing  the  word 
"Mrs."  to  "John  L.  Hairston,"  and  collected 
the  money  thereon  at  the  bank  in  the  absence 
of  the  cashier,  a  fact  not  known  to  appellant 
till  after  she  had  left  his  home.  This  latter 
allegation  is  testified  to  by  not  only  the  appel- 
lant, but  by  the  cashier  of  the  bank.  Appel- 
lee in  her  answer  admits  that  she  got  the 
money  on  the  certificate  of  deposit,  but  claims 
that  it  was  her  own  money.  There  is,  how- 
ever, no  proof  offered  in  her  behalf  to  sus- 
tain this  claim,  while  it  is  proven  by  the 
books  of  the  bank  and  by  the  cashier  of  the 
bank,  not  only  that  at  the  date  of  the  certifi- 
cate of  deposit  in  question  this  money  belong- 
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ed  to  appellant,  but  that  appellee  did  not 
have  an  Interest-bearing  certificate  issued  by 
Che  bank  for  $200,  nor  is  there  any  proof  in 
the  record  that  appellant  ever  deposited  to 
his  own  credit  in  bank  any  money  belonging 
to  appellee. 

In  support  of  the  allegation  of  appellant's 
bill  that  he  gave  appellee  no  cause  to  leave 
him  or  to  desert  her  home,  several  witnesses 
w^ho  resided  in  the  town  of  Martinsville  and 
had  known  the  parties  to  this  controversy 
rather  intimately  for  a  number  of  years  prior 
to  their  separation  have  testified.  Tllden 
Hairston  states  that  appellee  deserted  appel- 
lant's home  more  than  three  years  prior  to 
the  giving  of  his  testimony,  and  has  never  re- 
turned. Letitia  Mitchell  states  that  appellee 
left  her  home  in  1907,  "moved  her  things 
away ;  she  has  never  been  back  again  that  I 
have  seen."  Witness  was  asked  how  far.  she 
lived  from  appellant's  home,  and  whether  or 
not  she  had  ever  heard  of  his  driving  his 
wife  from  home.  Answer :  "I  lived  very  near 
them,  and  I  never  heard  of  his  driving  her 
away  from  home,  or  saying  anything  unkind 
to  her  in  my  life."  W.  L.  Reynolds,  who  liv- 
ed  2^  squares  from  appellant's  home,  bears 
witness  to  appellee's  having  left  her  home 
more  than  three  years,  and  says  that  he 
never  heard  of  appellant's  "fussing  or  quar- 
reling with  his  wife  or  driving  her  away  from 
home."  Other  witnesses  testify  as  to  appel- 
lee's habit  of  frequently  going  from  home 
and  staying  at  times  as  long  as  a  month  or 
more,  and  that  from  the  time  that  she  left 
the  last  time  it  had  been  more  than  three 
years. 

The  charges  made  by  appellee  against  ap- 
pellant in  her  answer,  if  true,  would  doubt- 
less have  entitled  her  to  a  divorce  a  mensa  et 
thoro,  but  by  her  own  showing  she  brought  a 
suit  against  appellant  after  leaving  him 
praying  for  a  divorce  from  him,  and  it  was 
denied  her. 

"Desertion  by  one  consort  of  the  other  can 
only  be  justified  by  showing  such  conduct  on 
the  part  of  the  deserted  party  as  would  entitle 
the  other  to  a  divorce  a  mensa.  Nothing  short 
of  this  will  justify  a  willful  desertion,  or  a 
continuance  of  it." 

"Desertion  is  a  breach  of  matrimonial  duty, 
and  consists  of  the  actual  breaking  off  of  the 
matrimonial  cohabitation,  coupled  with  intent 
to  desert  in  the  mind  of  the  offender."  Crounse 
V.  Crounse.  108  Va.  108,  60  S.  E.  627. 

In  this  case  it  is  proven  beyond  question — 
in  fact,  it  is  not  denied — that  more  than  three 
years  had  elapsed  from  the  time  the  appellee 
deserted  the  appellant  to  the  time  that  this 
suit  was  instituted.  That  appellee  had  in 
mind  an  intent  to  desert  and  never  to  return 
to  the  home  of  the  appellant  is  clearly  shown, 
we  think,  by  the  facts  proven  and  above  ad- 
verted to,  and  which  appellee  has  made  no 
efl'ort  whatever  to  disprove  or  to  discredit. 
When  she  made  oath  to  her  answer  in  this 
suit  she  was,  as  above  mentioned,  in  the  city 
of  Chicago,  III.,  and  witnesses  testifying  for 
appellant,   and   who   reside  in   the  town   of 


|f  Martinsville,  say  that  they  bad  no  knowledge 
of  her  return  from  Chicago,  and  that  she  has 
certainly  not  been  back  to  the  home  of  appel- 
lant for  more  than  three  years. 

It  follows  that  we  are  of  opinion  that  ap- 
pellant is  entitled  to  a  divorce  a  vinculo  mat- 
rimonii from  appellee,  in  accordance  with  the 
prayer  of  his  bill,  and  therefore  the  decree 
of  tlie  circuit  court  must  be  reversed,  and  the 
cause  remanded  for  a  decree  to  be  entered 
therein  in  conformity  with  this  opinion. 
Reversed. 

KEITH,  P.,  absent. 

==*  (1«8  N.  C.  76) 

PATTERSON  et  al.  v.  FRANKLIN  et  aL 

(No.  595) 

(Supreme  Court  of  North  Carolina.     Jan.  13, 

1915.) 

1.  HUSBANO  AND  WiFB  «=»126— WIFB'S  SEP- 
ARATE ESTATB— EABNINQB  OF  WiFE. 

A  husband  is  entitled  to  his  wife^s  earnings, 
where  they  are  living  together  as  man  and  wife ; 
but  the  husband  may  confer  upon  her  the  right 
to  such  earnings,  and,  when  he  has  done  so, 
they  are  her  separate  estate. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §S  459-464 ;  Dec.  Dig.  <&s>126.] 

2.  Husband  and  Wife  «s»221— Actionb— 
Necessabt  Parties. 

Under  Revisal  1905,  |  408,  subsec.  1,  pro- 
viding that  when  a  married  woman  is  a  party 
to  an  action  her  husband  must  be  joined  with 
her  except  that  when  the  action  concerns  her 
separate  property  she  may  sue  alone,  where  a 
husband  conferred  upon  his  wife  the  right  to 
her  earnings  under  a  contract,  she  could  sue 
therefor  in  her  own  name,  and  he  was  not  a 
necessary  party. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  CJent.  Dig.  §§  707,  802-S06,  968,  973, 
976%;    Dec.  Dig.  <S=»221] 

3.  Abbitbation  and  Awabd  ^s»82--Jx7DG- 
MENT  ^=:>693  —  Conclusiveness  —  Parties 
Concluded. 

A  husband's  joinder  as  a  nominal  party  to 
an  action  by  the  wife  concerning  her  separate 
estate  did  not  render  jadgments  or  arbitration 
proceedings  affecting  him  alone  available  in  bar 
of  her  right  to  recover. 

[Ed.  Note. — For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  §§  440-450 :  Dec  Dig. 
«=>82 ;  Judgment,  Cent.  Dig.  §  1216 ;  Dec.  Dig. 
€=»693.] 

4.  Work  and  IiABob  «=s>7— Services  Be- 
tween Parties  in  Familt  Relationship— 

PRESUlCPnONS. 

While  services  rendered  by  an  adult  child 
for  a  parent  or  by  a  parent  for  such  a  child 
when  living  together  as  members  of  the  same 
family  are  presumed  to  be  gratuitous,  the  pre- 
sumption is  rebuttable  and  is  overcome  by  prop- 
er proof  that  they  were  given  and  received  in 
expectation  of  pay,  and  the  presumption  was 
rebutted  when  it  was  shown  that  a  daughter 
provided  and  cared  for  her  aged  father  for  six 

J  rears  with  the  understanding  that  he  was  to 
eave  her  all  of  his  property,  which  he  had  dis- 
abled himself  from  doing  by  conveying  substan- 
tial portions  of  the  property  to  other  parties. 

[Ed.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  §§  U^-22 ;  Dec.  Dig.  <8=>7.] 

6.  Arbitration  and  Award  ^=»82— Conclu- 
siveness OF  Adjudication— Parties  Con- 
cluded. 

A  married  woman  boarded  and  lodged  her 
1  father  and  provided  and   cared  for  him  under 
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an  agreement  by  him  that  he  would  leave  her 
all  of  his  property  and  under  an  agreement  by 
the  husband  that  the  compensation  for  such 
services  was  to  belong  to  the  wife.  While  the 
father  was  being  so  cared  for,  the  husband  was 
appointed  as  his  guardian,  and  subsequently,  the 
father  having  left  his  daughter's  home,  a  dis- 
pute arose  as  to  a  settlement  of  the  guardian- 
ship matters,  which  by  agreement  were  referred 
to  arbitrators.  Before  the  arbitrators  the  hus- 
band presented  a  bill  against  him  as  guardian 
in  favor  of  his  wife  for  $1,117.50  on  which  he 
had  paid  her  $586.52.  The  arbitrators  allowed 
him  by  reason  of  this  claim  $196.65,  and  the 
wife  repaid  to  the  husband  the  amount  which 
he  had  paid  her  in  excess  of  the  amount  so  al- 
lowed. The  wife  testified  as  a  witness  on  the 
hearing  before  the  arbitrators,  held,  that  the 
arbitration  proceedings  did  not  bar  the  wife's 
right  of  action  against  her  father  or  bis  execu- 
ton  for  her  services,  as  she  was  not  a  party  to 
such  proceedings  and  neither  submitted  her 
claim  to  arbitration  nor  authorized  any  one  to 
submit  them  for  her:  but  the  amount  received 
by  her  from  the  husband  as  guardian  should  be 
deducted  as  a  payment  to  her  on  account. 

[Ed.  Note.>-For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  {§  440-450;    Dec.  Dig. 
82.] 


Appeal  from  Superior  Conrt,  Swain  Coun- 
ty; Justice,  Judge. 

Action  by  A.  J.  Patterson  and  husband 
against  A.  J.  Franklin  and  another,  execu- 
tors of  F.  M.  Jenkins.  Judgment  for  defend- 
ants,  and   plaintiffs   appeal.     Reversed. 

Clyil  action  to  recover  for  services  ren- 
dered F.  M.  Jenkins,  now  deceased,  and  for 
board  and  lodging  him  for  6  years,  4  months, 
and  19  day&  The  action  was  originally  in- 
stituted by  A.  J.  Patterson  against  F.  M. 
Jenkins,  who  was  her  father.  Afterwards, 
and  over  protest  of  plaintiff  and  also  of  him- 
self, J.  D.  Patterson,  the  husband,  was  made 
party  coplaintiff.  F.  M.  Jenkins  having  died, 
his  executors  were  made  parties,  and  the 
action  proceeded  with  against  them,  as  ex- 
ecutors. The  snit  was  for  services  render- 
ed and  board  and  lodging  of  F.  M.  Jenkins 
for  six  years  and  over,  at  about  $20  per 
month,  and  there  was  evidence  of  plaintiff 
tending  to  show  that  on  January  14,  1906,  F. 
M.  Jenkins,  having  tried  some  of  his  ot^er 
children,  came  to  the  house  of  feme  plaintiff, 
who  was  his  daughter,  and  they  made  ar- 
rangement that  if  she  would  give  him  a 
home  and  care  and  provide  for  him,  he  would 
leave  her  all  of  his  property;  that  the  hus- 
band assented,  and  it  was  a  part  of  the 
agreement  that  the  compensation  was  to  be- 
long to  the  wife ;  that,  under  the  agreement, 
F.  M.  Jenkins  stayed  at  plaintiff's  home  for 
6  years,  4  months,  and  19  days,  when  he 
became  dissatisfied  and  left,  living  there- 
after with  some  of  the  others  until  he  died, 
not  long  thereafter,  a  year  or  more ;  that  the 
father,  F.  M.  Jenkins,  was  an  old  man,  need- 
ing much  attention,  and,  for  the  last  year 
and  more  of  his  stay,  was  almost  helpless 
and  that  an  average  charge  of  $20  per  month 
was  very  reasonable;  that,  some  time  after 
leaving  plaintiff's  house,  F.  M.  Jenkins  con- 
veyed a  portion  of  his  real  estate  to  his  wife. 


and,  later,  had  given  about  one-third  of  the 
money  he  then  had  to  some  other  relation 
and,  in  his  will  had  left  the  bulk  of  his  prop- 
erty to  others,  giving  only  a  nominal  amount 
to  plaintiff  A.  J.  Patterson ;  that,  during  the 
very  latest  part  of  his  stay  with  plaintiff, 
J.  D.  Patterson,  the  husband,  in  consultation 
with  some  of  the  other  near  relatives  and 
heirs  at  law,  had  qualified  and  acted  as 
guardian  of  F.  M.  Jenkins;  that  said  Pat- 
terson was  removed  a  short  while  after  Jen- 
kins left  and,  there  being  a  dispute  as  to 
a  proper  settlement  of  tl.o  guardianship  mat- 
ters, J.  D.  Patterson  and  F.  M.  Jenkins  re- 
ferred the  matters  in  dispute  between  them 
to  three  arbitrators,  who  heard  evidence  and 
made  an  award.  In  effect,  that  Patterson 
owed  and  should  pay  to  F.  M.  Jenkins  $389.- 
87,  as  a  settlement  of  guardian  accounts,  and 
should  turn  over  to  said  Jenkins  a  certain 
deed  of  trust  which  was  a  subject  of  differ- 
ence between  them.  In  the  hearing  before 
the  arbitrators,  J.  D.  Patterson  presented  a 
bill  for  board  and  lodging  which  his  wife 
had  claimed  of  him  as  guardian,  to  the 
amount  of  $1,117.50,  and  on  which  he  had 
paid  her  $586.52  leaving  a  balance  due  her 
on  account  of  $530.98.  The  arbitrators  al- 
lowed J.  D.  Patterson  credit  by  reason  of  the 
claim  of  $196.65  and  made  the  award  as 
heretofore  stated.  That,  when  the  award 
was  announced,  Mrs.  Patterson  paid  back  to 
her  husband  all  of  the  money  paid  to  her  by 
him,  except  the  $196.65,  for  which  he  had 
been  allowed  credit  It  appeared  that  Mrs. 
Patterson  had  been  examined  as  a  witness 
before  the  arbitrators,  but  all  the  evidence 
tended  to  show  that  she  was  not  a  party  to 
said  proceedings,  nor  had  she  appeared 
therein  nor  authorized  any  one  to  appear  for 
her  or  submit  her  claim  to  the  action  to  the 
board  of  arbitrators.  At  the  close  of  the  evi- 
dence or  during  the  trial,  the  court  having 
Intimated  an  opinion  adverse  to  plaintiffs, 
they  submitted  to  a  nonsuit  and  appealed. 

Frye,  Gantt  &  Frye,  of  Bryson  City,  for 
appellants.  A.  J.  Franklin  and  Alley  & 
Leatherwood,  all  of  Bryson  City,  for  ap- 
pellees. 

HOKE,  J.  (after  stating  the  facts  as  above). 
[1-8]  Under  the  law  as  it  has  heretofore  pre- 
vailed in  this  state,  a  husband  is  entitled  to 
his  wife's  earnings,  the  proceeds  of  her  la- 
bor, where  they  are  living  together  as  man 
and  wife  and  we  are  not  called  on  to  deter- 
mine whether  the  principle  is  altered  or  in 
any  way  affected  by  our  recent  legislation 
on  the  rights  and  capacities  of  married  wo- 
men, notably,  the  statute  known  as  the  Mar- 
tin Act  (Laws  1911,  c.  109),  by  which  mar- 
ried women  are  practically  constituted  free 
traders  as  to  all  their  ordinary  dealings,  as 
all  the  authorities  here  and  elsewhere  agree 
that  the  husband  may  confer  upon  the  wife 
the  right  to  her  earnings,  and,  when  he  har» 
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done  80,  these  earnings  are  then  properly  re- 1 
garded  as  her  separate  estate  which  she  is 
entitled  to  recover  by  action  in  her  own 
name.  Price  v.  Railroad,  160  N.  0.  450,  76 
S.  E.  502;  Syme  v.  Riddle,  88  N.  C.  463; 
Hinckley  v.  Phelps,  84  Mass.  (2  Allen)  77; 
Bowman  v.  Ash,  143  III.  649,  32  N.  E.  486; 
21^  Cyc.  pp.  1385-1395.  There  was  no  neces- 
sity therefore  that  the  husband  should  ap- 
pear as  a  party,  the  evidence  tending  to  show 
that  he  had  conferred  upon  the  wife,  in  this 
instance,  the  right  to  earnings,  acquired  un- 
der the  contract  with  her  father.  Rev.  |  40$, 
subsea  1.  The  matter,  however,  is  of  no 
especial  moment,  as  the  husband,  in  any 
event,  is  only  a  nominal  party,  and  neither 
Judgments  nor  arbitration  proceedings  with 
parties  affecting  him  alone  should  be  al- 
lowed to  interfere  with  her  right  to  recover 
if  she  has  a  good  cause  of  action  in  her  own 
name.  Walker  v.  Philadelphia,  195  Pa.  168, 
45  AtL  657,  78  Am.  St  Rep.  801;  Beronio  v. 
Lumber  Co.,  129  CaL  232,  61  Pac.  958,  79 
Am.  St  Rep.  118;  Kelly  v.  Hancock,  75  Ala. 
229;  28  Cyc.  1242;  Womach  v.  St  Joseph, 
201  Ma  467,  100  S.  W.  443,  reported,  also,  in 
10  L.  R.  A.  (N.  S.)  140-146. 

[4,  f  ]  Again,  while  services  rendered  by  an 
adult  child  for  a  parent  or  a  parent  for  such 
a  child,  when  living  together  as  members  of 
the  same  family,  are  presumed  to  be  gratui- 
tous, the  presumption  is  a  rebuttable  one  and 
is  overcome  by  proper  proof  that  they  were 
given  and  received  in  expectation  of  pay 
(Winkler  v.  Killian,  141  N.  C.  575,  578,  54 
S.  E.  540,  115  Am.  St  Rep.  694),  and  such 
proof  has  been  recognized  as  sufficient,  when 
the  services  are  "performed  by  one  person 
for  another  under  an  express  or  implied 
promise  that  compensation  is  to  be  provided 
for  in  the  last  will  and  testament  of  the  re- 
cipient,'* and  no  such  provision  is  made 
(Whetstine  v:  Wilson,  104  N.  0.  385,  10  S.  B. 
471;  Miller  v.  Lash,  85  N.  G.  52,  39  Am. 
Rep.  678).  And  the  same  principle  should 
prevail  where,  as  in  this  case,  the  evidence 
tends  to  show  that  the  child  provided  and 
cared  for  an  aged  father  for  six  years, 
with  the  understanding  that  he  was  to  leave 
her  all  of  his  property,  and,  before  death, 
he  has  disabled  himself  from  performance 
by  conveying  to  others  substantial  portions 
of  it  In  either  case,  the  facts  in  evidence 
tend  to  show  that  the  services  were  giv- 
en and  received  in  expectation  of  pay,  and, 
the  specific  compensation  agreed  upon  hav- 
ing become  impossible  by  the  voluntary  act 
of  the  father  a  right  of  action  presently 
accrues  and  the  child  may  recover  for  the 
reasonable  value  of  the  service  rendered. 
Clark  on  Contracts  (2d  Ed.)  p.  448.  And  we 
are  unable  to  see  that  the  arbitration  pro- 
ceedings should  conclude  the  feme  plaintiff 
or,  in  any  way,  affect  her  rights.  That  was 
a  proceeding  entirely  between  her  husband 
and  her  father,  growing  out  of  her  husband's 
accounts  and  obligations  as  guardian  of  the 
father.    According  to  the  evidence,  she  was 


not  a  party  to  that  investigation,  and  had 
ndther  submitted  her  claims  to  tbls  arbitra- 
tion nor  authorized  any  one  to  submit  them 
for  her.  It  is  well  recognized  that  her  being 
a  witness  before  the  arbitrators  does  not 
have  such  effect  Le  Roy  v.  Steamboat  Co., 
165  N.  C.  109,  80  S.  E.  984;  Freeman  on  Judg- 
ments, S  189;  Blgelow  on  Estoppel  (5th  Ed.) 
p.  135.  She  is  not  therefore  directly  affect- 
ed, and  we  do  not  find  anything  in  her 
speech  or  conduct  which  calls  for  or  permits 
the  application  of  the  principle  of  an  es- 
toppel in  pais.  The  estate  has  not  been 
damaged,  nor  have  its  representatives  been, 
in  any  way,  misled  to '  their  pecuniary  in- 
Jury  by  anjrthing  she  has  said  or  done  in  the 
matter.  Le  Roy  v.  Steamboat  Co.,  supra; 
Boddie  V.  Bond,  154  N.  C.  359,  70  S.  E. 
824;  Id.,  158  N.  C.  204,  206,  73  S.  E.  988. 

From  a  perusal  of  the  proceedings,  it  will 
appear  that  on  the  hearing  before  the  ar- 
bitrators, the  husband  represented  that  his 
wife  had  made  a  claim  of  him  as  guardian, 
for  $1,117.50,  for  services  rendered  the  fa- 
ther, of  which  he  bad  paid  $586.52,  and  asked 
that  this  amount  be  allowed  him  as  a  vouch- 
er on  his  account  as  guardian.  The  arbitra- 
tors heard  the  testimony  and  only  allowed 
him  $196.65,  and  his  wife  returned  to  the 
husband  the  balance  of  the  payment  This 
account  should  be  deducted  from  her  present 
claim,  not  because  she  is  barred  by  the  ac- 
tion of  the  arbitrators,  but  because  she  baa 
received  that  much  on  account  In  addition, 
there  is'  no  mutuality  of  istake  or  obligation 
between  the  real  party  in  interest  in  this  ac- 
tion, the  feme  plaintiff^  and  the  defendants 
in  reference  to  this  award.  Not  being  a  par- 
ty, if  the  arbitrators  had  allowed  her  claim, 
she  could  not  have  enforced  it  and  no  more 
should  she  be  concluded.  It  is  perhaps  the 
oontroUiQg  feature  in  the  law  of  estoppel, 
and,  on  the  facts  in  evidence  as  they  now  ap- 
pear, we  are  of  opinion  that  the  interests  of 
feme  plaintiff  are  not  affected  by  the  action 
of  the  arbitrators,  and  she  is  entitled  to  have 
her  claim  submitted  to  the  Jury. 

Reversed. 

CLARK,  C.  J.  (concurring).  The  General 
Assembly  has  by  express  enactment  recog- 
nized and  prescribed  that  married  women 
are  entitled  to  their  own  earnings.  Laws 
1913,  c.  13,  provides: 

"The  earnings  of  a  married  woman  bv  virtue 
of  any  contract  for  her  personal  service,  and 
any  damages  for  peraonal  injuries,  or  other  torts 
sustained  by  her,  can  be  recovered  by  her  suing 
alone,  and  such  earnings  or  recovery  shall  be 
her  sole  and  separate  property  as  fully  as  if  she 
had  remained  unmarried." 

This  seems  to  have  been  clearly  provided 
by  the  Constitution,  art  10,  i  6,  which  pro- 
vides: 

'*The  real  and  personal  property  of  any  female 
in  this  state  acquired  before  marriage  and  all 
property,  real  and  peraonal,  to  which  she  may, 
after  marriage,  become  in  any  manner  entitled, 
shall  be  and  remain  the  sole  and  separate  estate 
and  property  of  such  female.'* 
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But  it  being  thought  that  Price  ▼.  BlectriG 
€o ,  160  N.  C.  450,  76  S.  E.  502,  filed  Novem- 
ber 20,  1012,  threw  some  doubt  upon  the 
proposition,  the  General  Assembly  very 
promptly  after  It  convened  passed  as  one  of 
its  first  statutes  chapter  13,  Laws  1913, 
above  set  out,  thus  placing  the  matter  be- 
yond controversy. 


(168  N.  C.  16) 

S.  LOWMAN  &  CO.  V.  BALL^UEtD.    (No.  409.) 

(Supreme  Court  of  North  Carolina.     Jan.  13^ 

1915.) 

1.  JU8TIGB8   OF  TBS  PXACK   ^S»122— DBrAX7I.T 

Judgment— iNsuiTiczsNT  Ssbvice— Remedy 
—Motion. 

Where  judgment  is  rendered  by  a  Justice 
id  the  peace  on  insufficient  service,  defendant's 
remedy  is  by  motion  to  vacate  before  the  Jus- 
tice who  tried  the  case. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §|  382-388;    Dec.  Dig. 
122.] 


2.  Process  «=9»64— Sebvige  bt  Telephone. 
Under  Revisal  1905,  §  439,  providing  that 
summons  shall  be  served  by  the  sheriff  or  other 
oflTtcer  readins  tbe  same  to  the  party  or  parties 
named  as  deiendant  and  such  reading  shall  be 
a  legal  and  sufficient  service,  service  cannot  be 
made  by  the  officer  reading  the  summons  to 
the  defendant  over  the  telephone,  though  the 
officer  may  recognize  defendant's  voice  and 
know  he  is  talking  to  the  proper  person. 

[Ed.  Note.—For  other  cases,  see  Process,  Cent. 
Dig.  H  66,  56,  75-82;   Dec.  Dig.  «ss>64.1 

Clark,  C.  J.,  and  AUen,  J.,  dissenting. 

Appeal  from  Superior  Court,  Anson  Coun- 
ty ;  Sbaw,  Judge. 

Action  by  S.  Lowman  ft  Co.  against  T.  J. 
Ballard.  Judgment  having  been  rendered 
against  defendant  by  default  before  a  Justice 
of  the  peace,  and  an  order  denying  a  motion 
to  set  It  aside  having  been  affirmed  on  ap- 
peal to  the  superior  court,  defendant  appeals. 
Reversed. 

On  the  hearing,  it  appeared  that  in  1911 
plaintiff  instituted  an  action  on  account 
against  defendant,  before  a  Justice  of  the 
peace  in  said  county,  and  on  March  16, 1911, 
recovered  Judgment  for  $173.75,  defendant  not 
appealing  at  this  time;  that  defendant  insti- 
tuted a  dvll  action  against  plaintiff  to  set 
aside  said  Judgment,  claiming  that  he  owed 
plaintiff  nothing,  and  that  he  had  never  been 
served  with  summons  In  Euiid  cause,  and  for 
many  months  after  its  rendition  he  had  no 
notice  or  knowledge  of  the  existence  of  the 
Judgment  or  of  any  suit  against  him  by 
plaintiff.  Judgment  in  that  cause  was  en- 
tered in  favor  of  the  present  plaintiff,  and  on 
appeal  Judgment  was  affirmed,  the  court  be- 
ing of  <^lnion  that,  on  the  facts  presented  in 
that  record,  defendant  could  only  proceed  by 
motion  before  the  Justice  to  set  aside  the 
Judgment  See  Ballard  v.  Lowry,  163  N.  C. 
487,  79  8.  B.  966i.  Pursuant  to  that  intima- 
tion, defendant,  on  notice  duly  served,  made 
the  present  motion  to  set  aside  the  Judgment 
before  the  Justice,  J.  H.  Benton,  Bsq.,  a^d 


on  the  ground,  among  others,  that  the  sum- 
mons in  the  action  had  been  originally  served 
by  telephone,  the  sheriff  being  at  Wadesboro 
and  defendant  at  Morven,  nine  miles  distant 
On  the  hearing  the  Justice  found  that  the 
sheriff  had  "read  the  summons  by  telephone 
to  defendant  and,  recognizing  that  it  was  de- 
fendant by  conversation  had  between  them 
at  the  time,  he  had  made  the  return  on  the 
process  served,*'  etc.  The  Justice,  being  of 
opinion  that  there  had  been  a  valid  service, 
refused  to  set  aside  the  Judgment,  and  on  ap- 
peal to  superior  court,  this  ruling  was  af- 
firmed, the  material  portion  of  his  honor's 
Judgment  being  as  follows: 

"The  court  finds  as  a  fact  that  J.  T.  Short 
was  a  deputy  sheriff  of  Anson  county  on  the 
27th  day  of  February,  1911,  and  read  the  sum- 
mons issued  in  said  cause  by  said  justice  of  the 
peace  to  the  defendant,  T.  3,  Ballard,  over  the 
telephone  line  connecting  Wadesboro  and  Mor- 
ven, and  that  the  said  deputy  sheriff  was  well 
acquainted  with  said  defendant,  and  recognised 
his  voice  over  the  telephone  in  the  conversation 
between  them  at  said  time,  whereupon  said  depr 
uty  sheriff  made  the  return  and  Indorsement  up- 
on the  summons.  Upon  these  facts  the  court 
finds  that  as  a  matter  of  law,  said  service  and 
reading  of  said  summons  over  the  telephone  was 
a  legal  and  valid  service  of  said  summons,  and 
the  court  so  holds.  From  this  Judgment,  the 
defendant  excepts  and  appeals  to  the  Supreme 
Court." 

Lockhart  ft  Dunlap,  of  Wadesboro,  for  ap- 
pellant QuUedge  ft  Boggan,  of  Wadesboro, 
for  appellee. 

HOKE,  J.  [1]  On  the  ftiets  appearing  of 
record,  and  in  like  case  whenev^  the  remedy 
is  available  to  him,  the  procedure  open  to  de- 
fendant is  ^y  motion  before  the  Justice  who 
tried  the  cause.  This  was  virtually  held  on 
a  former  appeal  between  the  parties  (163  N. 
C.  487,  79  S.  B.  966),  and  the  position  is  in 
accord  with  our  decisions  on  the  subject 
(Thompson  v.  Notion  Ck>.,  160  N.  0.  519,  76 
S.  B.  470 ;  Clark  v.  Mfg.  Co..  110  N.  O.  Ill, 
14  S.  B.  518;  Whitehurst  v.  Transportation 
Co.,  109  N.  C.  842,  13  S.  B.  937 ;  McKee  v. 
Angel,  90  N.  a  60). 

In  Thompson  v.  Notion  Co.,  supra,  that  be- 
ing a  case  where  service  had  been  regularly 
made  by  publication  and  defendant  had  nei- 
ther appeared  nor  answered,  the  decision  was 
made  to  rest  on  section  1491  of  Bevlsal, 
which  allowed  an  appeal  to  be  taken  in  snch 
cases  within  15  days  after  personal  notice 
of  the  rendition  of  the  Judgment,  but  Asso- 
ciate Justice  Allen,  .in  his  well^nsidered 
opinion,  is  careful  to  note  that,  in  case  of 
"defective  process,  or  where  there  is  the 
appearance  of  service  when  in  fact  there  was 
none,  the  remedy  by  motion  before  the  Jus- 
tice is  properly  available."  Both  in  the 
superior  and  Justice's  courts  the  statutory 
limits,  as  to  time  within  which  motion  of  this 
character  shall  be  made  are  cases  where  the 
proceedings  are,  in  all  respects,  regular  and 
do  not  apply  in  cases  when  there  is  defec- 
tive service  of  process  or  an  entire  absence  of 
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It  Massle  ▼.  Halney,  165  N.  C.  174,  81  S.  B. 
185;  McKee  v.  Angel,  90  N.  O.  60,  supra. 
Authority  here  Is  also  to  the  effect  that, 
where  a  statute  provides  for  service  of  sum- 
mons or  notices  In  the  progress  of  a  cause 
by  certain  persons  or  by  designated  methods, 
the  specified  requirements  must  be  compiled 
with  or  there  is  no  valid  service.  Martin  v. 
Buffaloe,  128  N.  C.  305,  88  S.  E.  902,  83  Am. 
St.  Rep.  679 ;  Smith  v.  Smith,  119  N.  C.  814, 
25  S.  E.  878 ;  Allen  v.  Strickland,  100  N.  0. 
225,  6  S.  B.  780;    McKee  v.  Angel,  supra. 

[2]  This,  then,  being  proper  procedure,  and 
the  only  service  of  the  original  process  in 
this  cause  having  been  by  means  of  the  tele- 
phone, "the  sheriff  being  at  Wadesboro  and 
defendant  at  Morven,  nine  miles  distant," 
the  question  chiefly  and  directly  presented 
by  this  appeal  is  whether,  in  this  Jurisdic- 
tion, there  can  be  a  valid  service  of  original 
process  by  means  of  the  telephone.  Our 
statute  on  the  subject  (Revlsal,  |  439)  pro- 
vides that  the  summons  "shall  be  served,  in 
all  cases  except  as  hereinafter  provided,  by 
the  sheriff  or  other  officer  reading  the  same 
to  the  party  or  parties  named  as  defendant, 
and  such  reading  shall  be  a  legal  and  suf- 
ficient service."  This  method  of  serving 
process  was  established  by  the  Legislature  of 
1876  and  1877,  and  at  the  time  the  telephone 
AS  a  general  system  of  communication  was 
aot  in  existence.  An  interesting  account  of 
its  origin  and  development  will  be  found  in 
126  U.  S.  Reports  (8  Sup.  Ot  778,  31  L.  Bd. 
863),  the  volume  being  devoted  to  a  proper 
report  of  the  telephone  cases,  from  which  it 
appears  that  the  patents  were  applied  for  in 
1876;  that  the  litigation  concerning  them 
was  continued  for  something  over  11  years, 
and  it  was  not  until  1887  that  decision  was 
made  declaring  the  rights  in  dispute  to  be 
in  Prof.  Bell  and  his  associates,  and  although 
the  active  development  of  the  system  was 
immediately  and  successfully  entered  upon, 
the  telephone,  as  now  operated,  did  not  come 
into  very  general  use  and  application  until 
about  the  beginning  of  the  present  century,  or 
a  short  period  preceding  that  date. 

At  the  time,  therefore,  when  this  legisla- 
tion was  enacted,  the  only  method  of  serv- 
ice contemplated  or  provided  for  was  by 
reading  the  sununons  In  the  personal  pres- 
ence of  the  party,  and  we  are  of  opinion  that 
this  Is  and  should  continue  to  be  the  correct 
Interpretation  of  the  statute,  as  It  is  now 
written.  This  service  of  orl^nal  process  by 
which  courts  of  Justice  acquire  Jurisdiction 
over  the  rights  of  person  and  of  property  of 
the  citizen  has  always  been,  and  properly,  reg- 
ulated with  circumspect  care.  In  the  Code 
of  1868,  it  could  only  be  done  by  leaving  a 
copy  of  the  summons  under  the  court  seal; 
later,  In  1876  and  1877,  the  seal  was  omitted 
when  the  process  ran  to  the  county  of  the 
officer  who  issued  it,  and  at  the  same  session 
a  service  by  reading  by  the  sheriff  or  some 
officer  was  established ;  both  of  these  chang- 


>  es.  It  will  be  noted,  being  by  legislative  en-* 
actment.  And  this  method  of  service,  by 
reading  in  the  personal  presence  of  the  party, 
affording  as  It  does  to  the  sheriff  a  more 
satisfactory  and  certain  means  of  identify- 
ing the  person  on  whom  the  service  is  made 
and  giving  assurance  to  the  litigant  of  the 
true  import  of  the  act  by' present  exhibition 
of  the  process,  giving  him  better  opportunity, 
too,  to  ascertain  the  position  and  authority 
of  the  officer  and  being  the  method  contem- 
plated and  described  by  the  statute  at  the 
time  it  was  passed,  and  the  only  one  rec- 
ognized and  pursued  for  20  years  thereafter, 
should  hot  be  altered,  If  at  all,  save  by  ex- 
press provision  of  the  statute  law. 

The  only  valid  objection  to  be  made  to 
this  position  is  that  it  may,  at  times,  make 
for  inconvenience  of  the  officer,  but  even  as 
to  him  the  proposed  change  Is  of  doubtful 
benefit  We  know  that  a  sheriff,  or  other 
officer  having  a  process  of  this  character  in 
charge,  is  properly  held  to  a  strict  account 
as  to  the  verity  of  the  service.  If  he  naakes 
a  false  return,  he  and  his  bondsmen  may  be 
subjected  to  setlous  penalties,  and,  looked  at  . 
only  from  the  officer's  point  of  view,  there  is 
grave  question  if  in  the  effort  to  perform 
this  Important  duty  he  should  be  subjected 
to  the  additional  uncertainties,  sure  to  arise 
by  recognizing  the  proposed  manner  of  serv- 
ice. 

On  authority  the  question  does  not  seem  to 
have  been  very  much  discussed  in  the  courts. 
The  nearest  case  we  have  been  able  to  find 
on  the  subject  is  in  E2x  parte  Terrell,  Court 
of  Criminal  Appeals  of  Texas,  reported  In  95 
S.  W.  536.  That  case  was  an  attachment 
for  contempt  against  a  defaulting  witness, 
their  statute  requiring  service  of  subpcena 
by  "reading  same  in  the  hearing  of  the  wit- 
ness,'* and  It  was  held  that  service  by  tele- 
phone was  no  valid  service,  and  the  posi- 
tion derives  some  support  in  a  New  York 
case  of  Qllpin  v.  Savage,  201  N.  Y.  167,  94 
N.  B.  666,  34  L.  R.  A.  (N.  S.)  417,  Ann.  Cas. 
1912A,  861,  to  the  effect  that  presentment  of 
a  note  and  demand  for  payment  must  be  by 
actual  exhibit  of  the  Instrument,  and  that  a 
demand  made  by  telephone  was  Insufficient 
We  are  aware  that,  in  a  number  of  cases, 
it  has  been  held  that,  under  regulations  re- 
Quiring  service  of  notices  to  be  In  writing, 
service  by  means  of  a  telegram,  written  out 
by  the  agent  and  delivered,  has  been  upheld, 
but  these  were  generally  in  instances  where 
the  parties  had  voluntarily  adopted  that 
method  of  communication.  And  where  the 
principle  has  been  approved  in  reference  to 
court  process,  the  statute  did  not  require 
that  service  be  made  by  any  particular 
or  designated  person;  and,  the  party  being 
charged  with  the  duty  of  having  the  notice 
served,  the  court  has  held  that  such  party 
could  make  the  company  his  agent  to  write 
the  notice,  within  the  meaning  of  the  law. 
Such   was   the   case   presented   In  Western 
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Union  y,  Bailey,  115  Ga.  725,  42  S.  B.  89,  61 
L.  R.  A.  033,  a  case  to  which  we  were  cited. 
On  service  of  writs  of  certiorari,  the  statute 
required  that  the  applicant  should  cause 
written  notice  of  its  proper  sanction  to  be 
served  on  his  opponent,  and  service  by 
telegram  was  upheld  on  Uie  ground  that,  as 
the  statute  required  the  party  to  cause  no- 
tice to  be  served  and  did  not  designate  by 
whom^  the  plaintiff  could  designate  the 
company  as  his  agent,  and  the  notice  so  writ- 
ten out  would  be  considered  a  sufficient  com- 
pliance with  the  law.  Bven  in  that  aspect, 
the  case  seems  to  have  caused  the  court 
much  perplexity,  and  one  of  the  Judges  dis- 
sented. 

Again,  there  are  cases  in  which  notices  of 
injunction  were  served  by  telegram  and  thQ 
service  was  sustained,  but  these  decisions 
were  in  application  of  the  principle  declared 
by  the  English  Chancellors,  to  the  effect  that, 
under  certain  circumstances,  if  a  party  in 
an  injunction  proceeding  knew  of  the  ex- 
istence of  the  order  and  intentionally  violat- 
ed it  or  knowingly  or  intentionally  acted  so 
as  to  render  the  same  of  noneffect,  he  could 
be  held  for  contempt.  Vansandan  v.  Rose, 
2  Jac.  &  Walker,  264;  Osborne  v.  Tenant, 
14  Ve&  136;  Rulings  by  Lord  Chancellor 
BTlden,  the  first  referred  to  in  Cape  May  R^ 
R.  V.  Johnson,  35  N.  J.  Bq.  422-425,  and  the 
second  in  Davis  v.  Fiber  Co.,  150  N.  C.  87, 
63  S.  E.  178,  erroneously  printed  in  this  last 
citation  as  Lord  Erskine.  But,  while  this 
ruling  may  be  upheld  in  proceedings  of  that 
character,  the  exigency  of  the  case  at  times 
requiring  the  recognition  of  such  a  principle^ 
it  should  not  be  allowed  to  prevail  in  refer- 
ence to  the  service  of  original  process  where, 
as  ih  this  case,  the  statute,  as  heretofore 
stated,  at  the  time  it  was  enacted,  contem- 
plated and  provided  for  a  service  by  reading 
the  writ  in  the  personal  presence  of  the  par- 
ty, and  involving,  too,  the  necessary  ex- 
hibition of  the  process  to  the  litigant.  On 
the  facts  in  evidence,  we  are  of  opinion  and 
so  hold  that  there  has  been  no  valid  service 
of  process  shown  and  this  will  be  certified 
that  the  Judgment  of  the  Justice  court  be 
set  aside  and  defendant  allowed  to  answer. 

Reversed. 

CLARK,  C.  J.  (dissenting).  Revisal  439 
provides  that  the  summons  shall  be  served 
by  the  officer  "reading  the  same  to  the  de- 
fendant, and  such  reading  shall  be  a  legal 
and  sufficient  service.'*  All  this  ha$  been 
done  in  this  case.  Unless  the  court  shall 
legislate  by  putting  into  the  statute  what  the 
Ix»g1slnture  has  not  yet  thought  proper  to 
put  therein,  this  is  "a  legal  and  sufficient 
service"  The  summons,  it  Is  found  as  a 
fncc,  was  read  by  the  sheriff  to  this  defend- 
ant, and  indeed  there  is  no  question  as  to 
that  fact,  or  as  to  his  being  sheriff,  or  as  to 
the  identity  of  the  defendant  What  more 
can  be  necessary?  Whether  or  not  there 
might  be  greater  or  less  certainty  as  to  the 


identity  of  the  defendant.  In  service  by 
phone,  when  he  is  brought  to  the  phone  by 
an  agent  of  the  sheriff,  or  the  sheriff  recog- 
nizes him,  is  a  matter  for  the  Legislature 
if  that  body  should  find  that  the  law  needs 
amendment 

As  to  the  identity  of  the  sheriff,  that  is 
a  matter  for  the  court  on  the  service  of 
every  process,  which  is  authenticated  by  his 
signature.  As  to  the  identity  of  the  defend- 
ant, the  officer  takes  that  risk  whether  he 
sees  him  (for  he  may  not  know  him  per- 
sonally except  by  information)  or  phones 
him.  The  sheriff  is  under  the  highest  ob- 
ligations to  be  certain  as  to  the  identity  of 
the  defendant,  for  he  is  acting  under  the 
oath  of  his  office  and  is  also  liable  under 
a  heavy  penalty  for  making  a  false  return. 

The  law  does  not  require  that  the  sheriff 
shall  "leave  a  copy"  with  the  defendant 
That  was  long  since  dispensed  with.  Nor 
has  it  ever  required  that  he  should  see  the 
defendant.  There  can  be  no  question  that  a 
near-sighted  sheriff  or  deputy  could  serve 
process,  the  Identity  of  the  defendant  being 
in  all  cases  a  matter  of  which  the  officer  must 
assure  himself  under  liability  to  a  penalty. 
If  there  is  a  mistake  as  to  identity  of  the  de- 
fendant, he  can  avail  himself  of  it  equally 
whether  the  sheriff  is  immediately  present 
or  is  blind,  or  speaks  over  the  phone.  In  the 
Trojan  War,  Stentor  made  his  summons  to 
surrender  to  the  enemy  on  the  walls  of  Troy 
at  a  good  distance,  out  of  the  reach  of  ar- 
rows, and  the  service  was  sufficient  In  fact 
in  former  days  the  herald^  of  opposing  ar- 
mies served  their  summons  at  a  good  distance 
by  trumpet 

There  is  no  statute,  and  no  decision,  that 
requires  that  the  defendant  shall  see  the  pa- 
per or  read  it  himself,  or  that  he  shall  know 
the  identity  of  the  officer.  The  court  knows 
its  own  officers,  and  the  defendant  takes  the 
risk  if  he  does  not  recognize  the  officer's  au- 
thority. The  officer  takes  the  risk  under  his 
oath,  and  under  a  penalty,  if  he  mistakes  the 
identity  of  the  defendant  Whether  the  serv- 
ice is  on  a  defendant  who  was  personally 
present  or  who  is  at  the  end  of  a  phone, 
these  principles  apply. 

In  this  day  there  is  an  urgent  demand  that 
courts  shall  reduce  the  time  and  expense  of 
proceedings.  Why  should  an  officer  ride  all 
night  over  bad  roads  and  in  bad  weather,  at 
great  expense,  to  read  a  summons  or  a  sub- 
poena to  a  party  who  is  needed  in  court  next 
morning,  when  he  can  read  the  paper  as  in- 
telligently to  the  party  over  the  phone  and 
with  as  much  certainty  of  his  identity  as  if 
he  went  to  the  locality  and  hunted  him  up. 
Indeed  when  the  service  is  made  by  phone 
the  officer  will  take  even  greater  precautions, 
because  he  cannot  reach  the  party  in  that 
way  unless  he  is  brought  to  the  phone,  at  his 
request  by  some  agent  of  the  sheriff,  or  volun- 
tarily remains  at  the  phone  till  the  reading 
is  completed. 
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It  Is  suggested  that  "serrlce  by  phone  Ifli 
not  safe,"  contracts  for  millions  of  dollars  are 
made  every  day  over  the  phone,  often  at  a 
Long  distance,  between  parties  who  do  not 
see  each  other,  but  who  are  satisfied  of 
each  other's  Identity,  by  taking  proper  pre- 
cautions. The  great  transportation  systems 
of  the  country  find  it  safe  to  use  the  tele- 
phone in  controlling  the  movements  of  trains 
on  which  depend  the  safety  of  thousands  of 
lives  and  millions  of  property  daily.  Great 
armies  on  whose  movements  depend  the  des- 
tiny of  nations  and  the  lives  of  thousands  of 
men  are  risked,  every  dayt  on  the  use  of  the 
telephone.  Over  the  phone  doctors  give  pre- 
scriptions on  which  the  lives  of  patients  de- 
pend and  lawyers  give  advice  on  which  rest 
the  disposal  of  transfer  of  property.  Yet  we 
are  asked  to  say  that  it  is  unsafe  for  this 
officer  to  notify  this  defendant  to  appear  be- 
fore a  magistrate  in  a  small  action  involving 
a  few  dollars,  when  it  Is  found  as  a  fact  that 
this  defendant  was  the  proper  party,  that  the 
officer  was  duly  authorized,  and  that  he  fully 
read  this  summons  to  this  defendant  as  re- 
quired by  the  statute. 

Why  should  the  courts  alone  be  deprived 
of  the  Advantage  of  modem  improvements, 
and  retain  every  antiquated  method  as  to 
service  pr  as  to  pleadings,  on  the  plea  that 
it  was  not  'thus  done  under  the  Saxon  heptar- 
chy"? It  is  a  great  saving  of  useless  ex- 
pense and  of  time  to  use  this  method  of  sum- 
moning Jurors  and  witnesses  and  parties  over 
the  phone,  of  which  bank  officials,  business 
men,  railroad  officers,  and  everybody  else  avuil 
themselves.  Indeed  there  is  less  risk  of  im- 
position as  to  Identity  in  the  service  of  a 
summons  or  subpoena  than  in  any  of  the  oth- 
er businesses  of  life,  for  the  reason  that  the 
officer,  being  under  a  penalty  for  making  an 
erroneous  return,  will  take  extra  care  In 
that  regard.  Besides  the  party  who  is  serv- 
ed  can  rarely,  if  ever,  have  any  motive  to  as- 
sume to  be  the  defendant  when  he  Is  not 
Moreover,  he  waives  any  other  service,  as 
this  defendant  did,  by  remaining  at  the  phone 
until  the  entire  summons  is  read  to  him. 

If  an  officer  should  read  a  summons  to  a 
man  on  the  other  side  of  a  screen,  or  of  a 
curtain,  or  in  another  room,  and  his  identity 
is  certain,  as  found  in  this  case,  and  his 
hearing  it  is  not  denied,  this  surely  would  be 
sufficient.  The  invention  of  the  phone  has 
merely  extended  the  range  of  the  voice  of  the 
officer  and  of  the  hearing  of  the  defendant. 

The  statute  does  not  require  that  the  offi- 
cer should  return  that  he  "saw  the  defendant 
and  read  the  summons  to  htm."  But  it  only 
requires  "reading  the  same  to  defendant  and 
such  reading  shall  be  a  legal  and  sufficient 
service."  For  the  court  to  add  the  require- 
ment that  the  officer  "saw  the  defendant"  is 
legislation  by  the  court,  and  will  make  a  very 
considerable  addition  of  trouble  and  expense 
to  the  officers,  which  the  Legislature  has  not 
placed  upon  them. 

Whether  the  officer  sees,  or  does  not  see, 
the  defendant,  it  is  a  defense  that  he  was 


not  an  officer,  or  that  there  was  a  mistake  of 
identity  as  to  the  defendant,  or  that  the  sum- 
mons was  not  read  to  him.  These  defenses 
are  in  no  wise  affected  by  the  circumstance 
that  the  summons  was  read  over  the  phone, 
or  at  a  distance,  or  to  one  in  another  room. 
The  statute  does  not  require  the  immediate 
presence  of  the  defendant 

A  captive  with  the  Indians  who  received  a 
letter  told  the  chief  its  contents  and  from 
whom  it  came.  The  chieftain  took  the  letter. 
He  looked  at  it  and  saw  nothing  on  it  to  that 
purport  He  put  it  to  his  ears  and  heard 
nothing.  He  smelt  of  it  and  perceived  nothing. 
He  said  that  his  captive  was  either  a  liar  or 
a  witch,  and  in  either  event  he  ought  to  be 
burned  and  burned  he  was.  The  chief  did  not 
understand  such  means  of  communication. 

When  the  invention  of  the  telescope  vastly 
extended  human  vision,  Galileo,  gauging  the 
starry  depths,  announced  that  the  world  re- 
volved around  the  sun,  and  not  the  sun 
around  the  world.  The  ignorant  priests  con- 
demned him  to  be  burned,  and  he  only  es- 
caped by  taking  it  back. 

The  most  ignorant  man  in  North  Carolina 
now  knows  that  by  the  invention  of  the  tele- 
phone the  range  of  the  human  voice  and  of 
human  hearing  has  been  lengthened.  When 
this  summons  was  read  to  the  defendant  by 
the  officer  over  the  phone  (all  of  which  are 
found  as  facts),  it  was  the  offlcer*s  voice,  and 
not  a  substitute — as  In  the  case  of  a  telegram 
or  letter — ^which  the  defendant  heard,  and 
the  officer  truly  reported,  as  is  found,  that  he 
had  "read"  the  summons  to  him.  The  stat- 
ute requires  nothing  more,  and  there  is  no 
reason  that  it  should.  A  few  years  ago  it 
might  have  been  asserted  ^that  thus  reading  a 
summons  to  a  man  seven  miles  off  was  a 
physical  Impossibility,  and  therefore  on  its 
face  untrue.  But  modem  invention  has  made 
it  an  ordinary  occurrence.  A  conversation 
over  the  phone  is  competent  in  evidence  why 
not  the  "reading"  of  a  summons,  when  the 
identity  of  the  party  is  found  as  a  t&ctJ 

This  system  of  serving  'summonses  and 
subpoenas  is  a  great  saving  of  expense  and 
of  time.  It  has  been  much  resorted  to  in  the 
courts,  and  now  to  hold  it  illegal  may  Jeopard- 
ize the  validity  of  many  legal  proceedings 
which  have  been  based  upon  such  service. 
In  a  practical  age  there  is  no  reason  why  the 
courts  should  not  avail  themselves  of  the 
same  conveniences  which  business  men,  and 
indeed  all  others,  customarily  use  and  have 
found  to  be  safe  and  reliable  as  well  as  con- 
venient No  statute  forbids  it,  and  the  courts 
in  actual  practice  have  recognized  and  used  it 

ALLEN,  J^  concurs. 

Nora.— The  General  Assembly,  being  in  scs- 
•ion,  at  once  passed  an  act  author izmg  the  Berv 
ice  'over  the  phone^  of  subpoenas  «or  witoep^w 
and  in  summoning  jurors,  leaving  wiUiout  legis- 
lation only  service  of  summons  tor  aefendantE. 
which,  however,  is  .probably  only  about  one- 
twentieth  of  the  businesB,  as  witnesses  ajdj": 
rors  are  thus  notified  in  both  crhninal  and  dvil 
eases. 
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1.  Deeds  «=>95—Conbtbuction— Giving  Ef- 
fect TO  Wholb  Instrument. 

All  parts  of  a  deed  should  be  given  due  ef- 
fect, and  words  deliberately  put  in  a  deed  are 
not  to  be  lightly. considered  or  arbitrarily  thrust 
aside. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  238.  241-254 ;   Dec  Dig.  «=s>95.] 

2.  Deeds   ^s»93— Oonstbuction—Asgsbtain* 
ING-  Intent. 

The  main  object  in  construing  a  deed  is 
to  discover  and  execute  the  intention  of  the  par- 
ties, without  regard  to  technical  inaccuracies 
or  the  position  in  the  deed  of  the  formal  divi- 
sions thereof. 

[Ed.  Note.— ITor  other  cases,  see  Deeds,  Cent. 
Dig.  U  231,  232 ;  Dec  Dig.  ^=^93.} 

8.  Deeds   ^=;2&— Validitt— Sufficienot   or 
Language  Used. 

Where  a  deed  is  so  uncertain  or  repugnant 
that  its  meaning  cannot  be  ascertained  by 
any  fair  rule  of  construction,  or  where,  by  rea- 
son of  ambiguity,  the  purpose,  subject-matter, 
the  estate  conveyed,  or  other  matter  essential 
to  its  validity  cannot  be  understood,  the  instru- 
ment of  nec^sity  must  fail. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  K  50-52;    Dec  Dig..«=»26.] 

4.  Deeds    ^=:>129  —  Constbuotion  —  Estates 
Created. 

A  grantor  conveyed  land  to  his  two  sons 
G.  and  J.,  the  habendum  clause  containing  a 
reservation  to  the  grantor  of  an  estate  therein 
for  his  life  and  the  lives  of  his  four  daughters; 
it  being  recited  that  it  was  the  intention  and 
understanding  that  the  daughters  might  live  on 
the  land  during  their  lives  as  members  of  the 
grantor's  family  and  of  the  families  of  the  gran- 
tees after  the  grantor's  death.  The  sons  parti- 
tioned the  land  by  deeds  also  reciting  that  an 
estate  had  been  reserved  for  the  life  of  the  gran- 
tor and  that  of  the  daughters.  J.  subsequently 
conveyed  his  part  of  the  land  to  G.  by  a  deed 
which  recited  such  reservation,  and  that  the 
parties  had  divided  the  land  and  ascertained  the 
part  to  which  **each  is  to  be  entitled  after  the 
falling  in  of  the  life  estates."  For  over  30 
^ears  after  this  conveyance,  J.  and  those  daim- 
ing  under  him  remained  in  possession  of  J.'s 
piut  of  the  land.  The  daughters  lived  on  the 
land  without  asserting  any  title,  except  the 
right  of  occupancy ;  the  last  of  them  dying  in 
1912.  Held,  that  the  daughters  had  a  life  es- 
tate after  the  death  of  their  father,  as  the  deed, 
if  it  did  not  reserve  such  estate  directly  to  them. 
reserved  it  to  their  father  as  their  trustee,  ana 
under  Revisal  1906,  |  1556,  rule  11  (Rev.  Code, 
c  3&  rule  12 ;  Code,  8  1281.  rule  liy,  provid- 
ing tnat  every  estate  for  the  life  of  another  not 
devised  shall  be  deemed  an  inheritance  of  the 
deceased  owner,  his  title  as  trustee  descended 
to  his  heirs  and  was  vested  in  the  daughters 
by  the  statute  of  uses,  as  the  law  implied  such 
an  estate  in  the  father  as  was  sufficient  to  sup- 
port the  use  or  such  as  was  commensurate  with 
the  probable  exigencies  of  the  trust. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  351,  860-305,  416-430,  434,  436 ;  Dec 
Dig.  «=>1^.] 

5.  Advebse   Possession   ^=»60  —  Requisites 
—Exclusive  Chaeactsb  of  Possession. 

The  possession  of  J.  and  those  claiming  un- 
der him  was  not  adverse  to  the  daughters,  as 


they  were  In  possession  themselves  daring  the 
whole  period  of  their  lives. 

[Ed;  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  Sf  282-312,  323,  328«;  Dec 
Dig.  <Sss>60.] 

6.  Adverse  Possession  ^=>60  —  Hostiijb 
Chabagtbb   of  Possession  —  Remain  deb- 

IIEN. 

If  the  possession  of  J.  and  those  claiming 
under  him  was  adverse  to  the  daughters,  such 
possession  barred  only  the  daughters'  life  es- 
tate, and  did  not  bar  the  rights  of  G.,  as  he  had 
no  right  of  entry  during  the  lives  of  the  daugh- 
ters. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  f§  282-312,  823,  328 ;  Dec 
Dig.  ^=»60.] 

7.  Adverse  Possession  ^=»  63  — Hostile 
Character  of  Possession- Possession  by 
Vendor. 

Even  though  the  deed  from  the  father  mere- 
ly gave  the  daughters  a  home  on  the  land  and 
not  a  life  interest  in  the  land,  adverse  posses- 
sion did  not  run  in  favor  of  J.  and  those  claim- 
ing under  him  as  against  G.  until  the  death  of 
the  daughters,  as  the  deed  from  J.  to  G.  ex- 
pressly provided  that  the  estate  conveyed  should 
not  take  effect  until  after  the  falling  in  of  the 
life  estates  and  until  that  time  withheld  from 
G.  any  right  of  entry. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  i§  339-357 ;  Dec  Dig.  ^=» 
63.] 

Appeal  from  Superior  Court,  Edgecombe 
County;  Bond,  Judge. 

Action  by  Harriett  Brown  and  others 
against  Martha  A.  Brown  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeaL 
Reversed,  and  Judgment  directed  for  plain- 
tifEs. . 

This  is  an  action  to  recover  the  possession 
of  land,  and  depends  for  its  decision  upon 
the  construction  of  certain  deeds  and  the 
evidence  as  to  the  possession  of  defendants 
and  those  under  whom  they  claim,  the  na- 
ture of  which  will  fully  appear  by  reference 
to  the  verdict  and  charge  of  the  court,  which 
are  herein  set  out 

On  March  0,  1869,  Littleberry  Brown,  com- 
mon ancestor  of  plaintiffs  and  defendants, 
made  a  deed  to  his  two  sons,  Gray  L.  and 
Joseph  H.,  by  which  he  conveyed  a  tract  of 
land,  of  which  the  land  in  controversy  \b  a 
part  The  conveyance  to  them  was  as  ten- 
ants in  common  of  equal  interests.  In  this 
deed,  which  is  set  out  in  the  record,  the 
grantor,  in  the  habendum  clause,  makes  a 
reservation  in  the  following  language,  to  wit : 

'^Reserving  and  retaining,  however,  to  the 
said  Littleberry  Brown  an  estate  in  the  said 
land  during  the  life  of  the  said  Littleberry  and 
the  lives  of  his  four  daughters,  Rebecca,  Martha. 
Mary,  and  Lydia;  it  being  the  intention  ana 
understanding  of  the  said  Littleberry  Brown 
and  Joseph  H.  Brown  and  Gray  L.  Brown  that 
the  said  daughters  shall  and  may  live  on  tl^e 
said  land  during  their  lives  as  members  of  the 
family  of  the  said  Littleberry  Brown  during 
his  life  and,  after  his  death,  of  the  family  or 
families  of  the  said  Joseph  H.  Brown  and 
Gray  L.  Brown." 

This  deed  was  at  once  recorded  in  the  reg- 
istry of  Edgecombe  county.  A  few  days  lat 
er,  and  during  the  same  month,  Joseph  and 


^=9For  other  cases  see  same  topic  and  KET-NTJMBBR  in  all  Key-Nttmbered  Digests  and  Indexes 
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Gray,  having  agreed  upon  the  parts  of  the 
tract  that  each  was  to  have,  executed,  re- 
spectively, deeds  of  release,  or  partition,  by 
which  Joseph  released  to  Gray  all  his  inter- 
est In  one-half  of  the  land,  describing  it  by 
metes  and  bounds,  and  Gray  released  to  Jo- 
seph all  his  interest  in  the  other  one-half  of 
the  land,  likewise  describing  it  by  metes  and 
bounds.  These  deeds  were  promptly  record- 
ed, and  in  each  of  them  the  same  reserva- 
tion is  made  as  In  the  original  deed  from 
their  father,  Littleberry  Brown,  and  ia  adopt- 
ed as  part  of  each  deed,  as  follows : 

"Whereas  Littleberry  Brown  of  said  county 
baa  conveyed  to  his  two  sons,  Joseph  H.  Brown 
and  Gray  L.  Brown,  a  tract  of  land,  situated 
in  said  county,  containing  210  acres,  more  or 
less,  reserving  an  estate  for  his  own  life  and 
that  of  his  four  daughters,  and  the  said  Joseph 
H.  Brown  and  Gray  L.  Brown  have  agreed 
upon  a  division  of  the  said  land  and  have  ascer- 
tained by  metes  and  bounds  the  part  thereof 
to  which  each  Is  to  be  respectively  entitled : 
Now,  therefore,  this  indenture,"  etc. 

Then  follow  the  usual  words  of  convey- 
ance. 

On  June  30,  1876,  Joseph  H.,  who  is  the 
ancestor  of  the  defendants,  conveyed  to  Gray 
L.,  who  is  the  ancestor  of  the  plaintiffs,  his 
one-half  of  the  tract  of  land,  thereby  mak- 
ing Gray  L.  the  owner  of  the  whole;  but  in 
this  deed  there  Is  the  same  reservation  as  In 
Littleberry  Brown's  original  deed,  it  being 
expressly  referred  to  and  adopted  as  a  part 
of  the  instrument,  and  there  is  this  provision 
after  the  said  reservation: 

"And  the  said  Joseph  H.  and  Gray  L.  having 
agreed  between  themselves  upon  a  division  of 
the  said  land  and  having  ascertained  by  metes 
and  bounds  the  part  thereof  to  which  each  is 
to  be  respectively  entitled  after  the  falling  in 
of  the  life  estates  and  executed  deeds  of  release 
to  each  other,  and  the  said  Gray  L.  Brown,  be- 
ing anxious  to  become  the  owner  of  the  entire 
tract,  this  day  purchased  the  interest  of  the  said 
Joseph  H.  for  the  consideration  hereinafter 
named  ($600).  Now,  therefore,  this  deed  wit- 
nesseth,*'  etc. 

Then  follow  the  words  of  conveyance. 
This  deed  was  likewise  at  once  recorded. 

The  following  were  admitted  by  the  parties 
to  be  the  facts:  The  plaintiffs,  as  widow  and 
heirs  of  Gray  L.  Brown,  claim  the  original 
one-half,  which  was  conveyed  to  him  by  the 
deed  of  Littleberry  Brown,  as  an  undivided 
interest  subject  to  the  reservation,  and  as- 
signed to  him  In  the  partition  by  metes  and 
bounds  and  released  to  him  by  deed  of  Jo- 
seph H.  Brown,  and  the  other  half  by  the 
deed  of  Joseph  H.  Brown  to  Gray  L.  Brown, 
under  all  of  which  deeds  the  plaintiffs,  Gray 
L.  Brown's  heirs,  claim  all  of  the  land ;  that 
piece  in  dispute  being  the  one-half  of  the 
original  tract  set  apart  to  Joseph  H.  Brown, 
when  he  and  Gray  L.  Brown  divided  It,  which 
is  specifically  described  in  the  deed  from  J. 
H.  Brown  to  Gray  L.  Brown.  The  defend- 
ants claim,  as  the  heirs  of  Joseph  H.  Brown, 
that  they  own  all  of  that  piece  set  apart  by 
the  partition  deed  from  Gray  L.  Brown  to 
Joseph  H.  Brown,  presumably  one-half  of 
the  original  tract,  and  being  the  Identical 


land  that  Joseph  H.  Brown  purported  to  con- 
vey to  Gray  L.  Brown,  and  the  same  describ- 
ed in  the  complaint  Littleberry  Brown  died 
in  1870,  and  the  last  of  his  four  daughters  • 
died  In  August,  1912,  prior  to  the  beginning 
of  this  action.  It  is  admitted  that  the  actual 
rental  value  of  the  piece  of  land  in  contro- 
versy Is  $125  a  year.  The  plaintiffs  do  not 
desire  to  hold  any  person,  now  a  party  de- 
fendant to  the  action,  for  any  rent  except 
from  and  after  January  1, 1914,  as  those  un- 
der whom  defendants  claim  had  possession 
up  to  January  1,  1914.  Mrs.  Martha  Brown, 
as  the  widow  and  devisee  of  Joseph  H. 
Brown,  was  in  actual  possession  of  the 
land  in  controversy  when  the  action  was  be- 
gun, and  the  present  defendants  are  heirs 
at  law  or  devisees,  and  were  made  parties 
as  defendants  since  then.  Ever  since  the 
making  of  the  seeond  deed  by  Joseph  H. 
Brown  to  Gray  L.  Brown  in  1876,  said  Jo- 
seph H.  Brown,  his  widow  and  heirs  at  law« 
have  remained  continuously  In  possession  of 
the  land  in  dispute,  up  to  the  trial  of  this 
action,  and  are  still  in  possession,  regularly 
using  and  occupying  the  same  for  their  own 
purpose  and  without  paying  any  rent  to 
any  other  person.  In  1869  J.  H.  Brown  was 
in  the  actual  possession  of  that  piece  of  land 
set  apart  to  him  by  the  partition  deed  from 
Gray  L.  Brown,  and  continued  in  possession 
of  It  untU  1876,  and  thereafter  until  his 
death.  Neither  Joseph  H.  Brown  nor  his 
widow,  nor  his  heirs  at  law,  defendants, 
have,  by  any  overt  act,  recognized  any  out- 
standing claim  or  title  to  said  land  since 
the  deed  was  made  by  Joseph  H.  Brown,  but 
have  at  all  times  occupied  the  land  continu- 
ously and  used  It  for  their  own  purpose, 
without  paying  rent  to  anybody. 

"During  their  respective  lives  and  up  to  the 
death  of  each  of  the  four  ladies  who  are  men- 
tioned in  the  deed  of  Littleberry  Brown,  they  liv- 
ed, in  accordance  with  the  terms  of  the  deed,  on 
the  lands  described  in  his  deed,  alternately  living 
on  the  land  afterwards  set  apart  to  Joseph  U. 
Brown  and  the  piece  set  apart  to  Gray  L. 
Brown,  nsserting  no  title  to  the  property,  ex- 
cept the  right  of  occupancy,  if  any,  spoken  of  in 
their  behalf  in  the  deed  from  Littleberry 
Brown.** 

The  Jury  returned  the  following  verdict: 

"(1)  Have  the  defendants,  since  deed  was 
made  by  Joseph  H.  Brown  to  Gray  L.  Brown  in 
1876,  been  for  more  than  20  years  prior  to  the 
beginning  of  this  action  in  the  actual,  open, 
continuous,  notorious  possession  of  the  lands  in 
controversy  under  known  and  visible  lines  and 
boundaries,  claiming  same  as  their  own  and  re- 
ceiving its  rents  and  profits?     Answer:  Yes. 

"(2)  Did  ri^ht  of  plaintiffs,  and  those  under 
whom  plaintiffs  claim  the  possession  of  the 
lands  in  controversy,  arise  and  accrue  more 
than  20  years  before  the  beginning  of  this  ac- 
tion?   Answer:  Yes. 

"(3)  Are  the  plaintiffs  the  owners  and  enti- 
tled to  the  possession  of  the  land  sued  for?  An- 
swer: No.* 

Plaintiffs  requested  that  the  following  In- 
structions be  given  to  the  Jury: 

"(1)  The  plaintiffs  pray  the  court  to  instruct 
the  jury  upon  the  fact  admitted  that  the  pos- 
session of  the  land  by  the  defendants  was  not 
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adverse  to  the  plaintiffs  until  after  the  death  of 
the  last  daughter  in  August,  1912,  and  that 
they  should  answer  the  first  issue,  *No.' 

'^(2)  The  jury  are  instructed  to  answer  the 
third  issue,  *Yes.* " 

The  court  charged  the  Jury : 

**If  you  find  from  the  admissions  made,  by  the 
greater  weight  of  the  evidence,  that,  for  more 
than  20  years  prior  to  and  next  preceding  the 
bringing  of  this  action,  defendants  and  those 
under  whom  they  claini  have  been  in  the  actual, 
open,  continuous,  notorious  possession  of  the 
land  in  controversy  under  known  and  visible 
lines  and  boundaries,  claiming  same  as  their 
own,  and  receiving  and  using  its  rents  and 
profits,  they  should  answer  the  first  isue,  'Yes,' 
otherwise  answer  it,  *No.* " 

The  court  further  charged  the  Jury  that 
if  they  should  answer  the  first  issue,  **Ye8,'' 
they  should  also  answer  the  second  issue, 
*'Yes,"  being  of  the  opinion  that  Gray  L. 
Brown,  as  soon  as  he  got  the  first  (last)  deed 
from  Joseph  H.  Brown,  had  the  right  to 
sue  for  possession  so 'far  as  Joseph  H.  was 
concerned,  leaving  the  ladles  to  stay  on  the 
land  as  members  of  the  family.  Plaintiffs 
excepted  to  the  refusal  to  give  their  prayer 
for  Instructions,  and  also  to  the  several  in- 
structions as  given. 

Judgment  was  entered  upon  the  verdict  for 
defendants,  and  the  plaintiffs  excepted  there- 
to and  appealed. 

F.  S.  Spruill,  of  Rocky  Mount,  and  W.  O. 
Howard,  of  Tarboro,  for  appellants.  H.  A. 
Gilliam,  of  Tarboro,  Jas.  H.  Pou,  of  Raleigh, 
and  J.  M.  Norfleet,  of  Tarboro,  for  appellees. 

WALKBR,  J.  (after  stating  the  facts  as 
above).  [1,2]  We  have  well-nigh  discarded 
the  technical  rule  of  the  common  law  by  which 
a  deed  was  construed,  and  under  which  un- 
due prominence  and  effect  has  been  given  to 
its  formal  parts  and  their  position  in  the 
instrument,  to  the  sacrifice  of  the  real  In- 
tention of  the  grantor,  and,  further,  by 
which  too  much  importance  was  attached  to 
the  use  of  technical  language,  In  which  the 
meaning  and  intention  were  clothed,  all  of 
which  resulted  in  defeating  the  purpose  for 
which  the  deed  was  executed.  We  have 
gradually  ^ilarged  our  view  and  liberaliz- 
ed our  methods,  which  before  were  some- 
what narrow  and  contracted,  and  now  we 
seek  after  the  intention  by  putting  a  con- 
struction upon  the  deed  as  a  whole,  and  not 
paying  too  much  attention  to  technical  forms 
of  expression,  which  tended  to  conceal  the 
true  meaning.  We  turn  on  all  the  light, 
while  formerly  it  was,  to  some  extent,  shut 
out,  thereby  hiding  or  obscuring  the  gran- 
tor's meaning  and  disappointing  his  inten- 
tion, which,  of  course,  is  thwarting  the  rery 
object  of  all  legal  construction.  With  the 
evident  purpose  of  doing  Justice  by  revealing 
and  not  concealing  the  truth  behind  ancient 
and  threadbare  forms,  we  have  held  that 
all  parts  of  a  deed  should  be  given  due  force 
and  effect  Words  deliberately  put  in  a 
deed,  and  inserted  there  for  a  distinct  pur- 
pose, are  not  to  be  lightly   considered,  or 


arbitrarily  thrusst  aside,  the  discovery  of  the 
intention  of  the  parties  being  the  first  and 
main  object  in  view;  and,  when  it  is  as- 
certained, nothing  remains  to  be  done  but 
to  execute  it,  without  excessive  regard  for 
merely  technical  inaccuracies  or  formal  divi- 
sions of  the  deed.  We  have  adhered  to  this 
rule,  following  the  modern  English  doctrine, 
from  the  earliest  periods  of  this  court,  and 
continuously  to  the  present  time,  as  will  ap- 
pear from  our  dedsions.  Gampbell  v.  Mc- 
Arthur,  9  N.  G.  38,  11  Am.  Dea  738 ;  Kea  v. 
Robeson,  40  N.  0.  373 ;  Rowland  v.  Rowland, 
©3  N.  a  214;  Gudger  v.  White,  141  N.  C. 
507,  54  S.  EL  386 ;  Featherstone  v.  Merrimon, 
148  N.  a  199,  61  S.  E.  675;  Triplett  v. 
WUliams,  149  N.  G.  394,  63  S.  B.  79,  24  L. 
R.  A.  (N.  S.)  514.  It  was  early  said  by 
Chief  Justice  Taylor: 

"Words  shall  always  operate  according  to  the 
intention  of  the  parties,  if  by  law  they  may; 
and,  if  they  cannot  operate  in  one  form,  they 
shall  operate  in  that  which,  by  law,  shall  effect- 
uate the  intention.  This  is  the  more  just  and 
rational  mode  of  expounding  a  deed,  for,  if  the 
intention  cannot  be  ascertained,  the  ligorous 
rule  is  resorted  to,  from  the  necessity  of  taking 
the  deed  most  strongly  against  the  grantor.'^ 
Gampbell  v.  McArthur,  supra. 

And  by  Ghlef  Justice  Rufi^n,  at  a  later 

period,  in  Kea  v.  Robeson,  supra: 

**Gourt8  are  always  desirous  of  giving  effect 
to  instruments  according  to  the  intention  of  the 
parties,  as  far  as  the  law  will  allow.  It  is  so 
just  iand  reasonable  that  it  should  be  so  that 
it  has  long  grown  into  a  maxim  that  favorable 
constructions  are  to  be  put  on  deeds;  *benigne 
faciendse  sunt  interpretationes  chartarum,  ut 
res  magis  valeat  quam  pereat'  Hence  words, 
when  it  can  be  seen  that  the  parties  have  so 
used  them,  may  be  received  in  a  sense  differ^ 
ent  from  that  which  is  proper  to  them;  and 
the  different  parts  of  the  instrument  may  be 
transposed  in  order  to  carry  out  the  intent" 

We  said  in  Gudger  v.  White,  supra: 

"It  is  not  difficult,  by  reading  the  deed,  to 
reach  a  satisfactory  conclusion  aa  to  what  the 
parties  meant,  and  we  are  required,  by  the  set- 
tled canon  of  construction,  so  to  interpret  it 
as  to  ascertain  and  effectuate  the  intention  of 
the  parties.  Their  meaning,  it  is  true,  must  be 
expressed  in  the  instrument;  but  it  is  proper 
to  seek  for  a  rational  purpose  in  the  language 
and  provisions  of  the  deed  and  to  construe  it 
consistently  with  reason  and  common  sense. 
If  there  is  any  doubt  entertained  as  to  the 
real  intention  we  should  reject  that  interpreta- 
tion which  j^lainly  leads  to  injustice  and  adopt 
that  one  which  conforms  more  to  the  presumed 
meaning  because  it  does  not  produce  unusual 
and  unjust  results.  All  this  is  subject,  however, 
to  the  inflexible  rule  that  the  intention  must  be 
gathered  from  the  entire  instrument,  *after 
looking,'  as  the  phrase  Is,  'at  the  four  comers 
of  it'" 

See,  also.  Real  Estate  Go.  v.  Bland,  152  N. 
G.  225,  67  S.  E.  483;  iPuckett  v.  Morgan, 
158  N.  a  344,  74  S.  B.  15. 

[3]  An  effort  should  be  made  to  give  some 
meaning,  and  the  correct  one,  to  the  deed, 
if  possible.  If  the  effort  is  doomed  to  failurd 
by  reason  of  uncertainty  or  repugnancy,  so 
that  we  cannot  ascertain  the  meaning  by  any 
fair  rule  of  construction,  or  by  reason  of  its 
ambiguity  of  expression,  so  that  we  are  un- 
able to  understand,  from  the  language  of  the 
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deed,  who  are  the  parties  or  what  Is  the 
subject-matter,  or,  if  they  be  known,  what 
estate  is  conveyed,  or  any  other  matter  es- 
sential to  its  validity,  the  instrument,  of 
necessity,  must  fail.  Kea  v.  Robeson,  supra. 
[4-6]  Let  us  examine  these  deeds  In  the 
light  of  the  foregoing  principles.  We  will 
first  consider  the  deed  from  Littleberry 
Brown  to  his  sons.  It  is  manifest  therefrom 
that  the  grantor  intended  to  convey  to  his 
two  sons  the  fee  in  the  land  after  a  life 
estate  in  himself,  for  his  own  benefit,  and 
also  for  the  use  and  benefit  of  his  four 
daughters  during  their  Joint  lives  and  the 
life  of  the  survivor  of  them.  It  makes  no 
difference  that  this  intent  is  gathered  from 
the  habendum  clause,  while  in  the  premises 
an  estate  absolute  and  in  fee  is  given  to  the 
sons,  for  air  parts  of  the  deed  must  be  taken 
and  construed  together,  as  was  expressly 
held  in  Triplett  v.  Williams,  supra,  where 
the  habendum  was  allowed  to  cut  down  the 
fee  conveyed  in  the  premises  to  an  estate  for 
life,  although  at  first  glance,  and  without 
distinctly  regarding  the  real  intention,  the 
two  estates,  according  to  the  words  when 
separately  construed,  appeared  to  be  repug- 
nant to  each  other.  The  language  of  this 
deed  is  even  more  explicit  than  was  the 
deed  of  John  Greenwood  to  Margaret  Green- 
wood in  the  Triplett  Case.  It  expressly  "re- 
serves and  retains"  to  littleberry  Brown, 
for  his  life,  an  estate  for  his  own  life  and 
benefit,  and  for  that  of  his  four  daughters, 
for  their  use,  during  their  lives.  We  attach 
no  importance  to  the  use  of  the  technical 
word  "reserves,"  but  will  give  it  the  meaning 
which  will  subserve  the  intention,  which  is 
that  he  did  not  convey  to  his  sons  so  much 
of  the  estate  in  the  lands  as  was  necessary 
to  create  a  life  estate  in  him,  for  himself 
and  his  daughters,  and  it  is  the  same  as 
if  he  had  first  conveyed  such  a  life  estate 
with  remainder  in  fee  to  his  said  sons,  for 
the  deed  must  operate  according  to  the  in- 
tention, giving,  of  course,  due  regard  to 
words  when  apparently  used  in  a  technical 
sense.  Again,  it  may  be  said  that  the  deed 
expressly,  and  not  by  mere  implication,  ex- 
cepts from  its  operation  the  life  estates  of 
the  grantor  and  his  daughters.  The  state- 
ment in  the  deed  of  the  object  in  making  it, 
or  the  motive  for  the  gift  to  his  daughters, 
is  not  material  to  a  proper  construction  of  it, 
and  should  not  change  its  evident  meaning, 
when  ascertained  by  unambiguous  language, 
which  is  plainly  sufficient  to  create  a  life 
estate  in  them.  It  merely  shows  that  they 
were  the  objects  of  his  first  concern,  and 
that  he  was  making  provision  of  a  home  for 
them.  The  best  way  to  safeguard  the  ex- 
ecution of  this  purpose  was  to  invest  them 
with  the  title,  legal  or  equitable,  for  their 
lives,  and  not  rely  solely  upon  the  covenant 
of  the  sons,  who  might  or  might  not  be  faith- 
ful or  loyal  to  his  injunction,  that  the 
daughters  should  live  with  them,  singly. 
Jointly,  or  alternately   on  the  land.     This 


construction  is  greatly  strengthened  by  the 
meaning  which  the  parties  have  attached  to 
the  deed,  in  their  subsequent  conveyances 
for  the  purpose  of  partition,  and  in  the  deed 
of  his  several  interest  by  Joseph  H.  Brown 
to  Gray  L.  Brown.  All  of  them  recite  that 
Littleberry  Brown,  by  his  deed,  had  reserved* 
an  estate  to  himself  for  his  own  life,  and  the 
lives  of  his  daughters  The  expression  i» 
substantially  this:  Whereas  Littleberry 
Brown  has  conveyed  to  Joseph  H.  and  Gray 
L.  Brown  a  tract  of  land  containing  210 
acres,  more  or  less,  "reserving  an  estate  for 
his  life  and  that  of  his  four  daughters.*' 
They  then  proceed  to  make  partition  by  the 
deeds,  conveying  a  several  portion,  by  metes 
and  bounds,  each  to  the  other.  The  deed  of 
Joseph  H.  Brown,  for  his  share,  to  Gray  L. 
Brown,  is  even  more  explicit  in  this  respect, 
for  it  not  only  contains  the  above  recital  as 
to  the  life  estates  reserved,  bat  adds  thes» 
most  significant  words: 

"And  the  said  Joseph  H..  and  Gray  L.  Brown^ 
having  agreed  between  themselves  upon  a  divi- 
sion of  the  said  land,  and  having  ascertained,, 
by  metes  and  bounds,  the  part  thereof  to  which 
each  is  to  be  eD  titled,  after  the  falling  in  of  the 
life  estates,"  etc. 

We  do  not  think  it  makes  any  difference 
whether  we  consider  the  life  estate  for  the 
daughters  as  reserved  directly  to  them  or  in- 
directly, through  their  father,  as  their  trust- 
tee  ;  they  having  the  use  or  equitable  estate. 
If  the  latter  is  the  correct  interpretation,  and 
the  trust  is  not  a  simple  one  which  the  stat- 
ute does  not  execute  by  transferring  to  the 
use  the  legal  estate,  the  latter,  at  the  death 
of  Littleberry  Brown,  descended  to  his  heirs 
for  the  benefit  of  the  said  daughters;  they 
holding  it  in  the  same  plight  as  their  father 
did.  If,  in  answer  to  this,  it  be  said  that  the 
reservation  was  to  Littleberry  Brown  only 
for  his  life,  and  the  legal  estate  did  not  there- 
fore descend,  our  reply  is  that  the  law  im- 
plies such  an  estate  in  Littleberry  Brown  as 
Is  sufiScient  to  support  the  use,  or  as  is  com- 
mensurate with  the  probable  exigencies  of 
the  trust,  and  that,  in  this  case,  would  be  a 
fee,  even  without  express  words  of  inherit- 
ance annexed  to  the  grant,  as  it  was  not  only 
probable,  but  actually  necessary,  to  extend 
the  limitation  beyond  the  life  of  Littleberry 
Brown.  This  rule  will  always  be  operative 
in  practice  when  the  trust  is  active  and  the 
person  entitled  to  the  use,  or  the  cestui  que 
vie,  does  or  may  survive  the  trustee  or  him 
who  holds  the  legal  estate,  as  in  this  case. 
Smith  V.  Proctor,  139  N.  C.  314,  61  S.  B.  889^ 
2  L.  R.  A.  (N.  S.)  172 ;  Kirkman  v.  Holland, 
139  N.  C.  185,  51  S.  E.  856;  Haywood  v. 
Trust  Co.,  149  N.  C.  208,  219,  02  S.  B.  915 ; 
Haywood  v.  Wright,  152  N.  C.  421,  434,  435, 
67  S.  B.  982.  As  there  is  only  a  simple  dec- 
laration of  a  trust  in  the  deed  of  Littleberry 
Brown,  there  is  no  reason  why,  after  his 
death,  the  legal  estate  and  the  use  should 
not  be  merged  in  his  unmarried  daughters 
for  their  lives,  or,  in  other  words,  why  the 
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statute  of  uses  shotxld  not  execute  the  unnec- 
essary portion  of  his  estate,  whether  the 
same  rale  would  apply  before  his  death  or 
not,  so  as  to  make  it,  in  the  first  instance,  an 
estate,  first,  for  his  life,  then  for  their  lives, 
and  finally  with  remainder  in  fee  to  the  sons. 
Cameron  t.  Hicks,  141  N.  O.  at  page  27,  53 
8.  B.  728,  7  L.  R.  A.  (N.  S.)  407;  Smith  v. 
Proctor,  supra,  139  N.  C.  at  page  823,  51  S.  E. 
889,  2  L.  R.  A.  (N.  S.)  172.  The  defendants 
reply  to  all  this  by  contending  that  the  estate 
for  the  lives  of  the  daughters  was  a  chattel 
interest,  prior  to  the  enactment  of  Revisal,  | 
1556,  rule  11,  and  would  pass  to  Littleberry 
Brown's  personal  representative,  and,  that 
being  so,  the  possession  of  defendants  and 
those  under  whom  they  claim  could  be  ad- 
verse to  such  representative  or  to  the  heirs  if 
the  legal  estate  descended  to  them,  as  they 
had  a  right  of  entry  during  the  42  years  of 
such  possession  since  the  death  of  Little- 
berry  Brown,  and  failed  to  avail  themselves 
of  it,  but  we  cannot  agree  to  this  view.  Re- 
visal,  8  1556,  rule  11,  was  brought  forward 
from  Revised  Code,  c.  38,  rule  12,  of  the  Code 
of  1883,  §  1281,  rule  11,  in  identical  language, 
as  follows: 

"Every  estate  for  the  life  of  another,  not 
devised,  shall  be  deemed  an  Inheritance  of  the 
deceased  owner,  within  the  meaning  and  op- 
eration of  this  chapter." 

So  that  in  1870  the  same  rule  was  in  force 
as  before  and  since  that  time.  This  was  a 
departure  from  the  English  law,  as  settled 
by  29  Charles  II,  which  enacts  (according  to 
the  ancient  rule  of  law)  that  where  there  is 
no  special  occupant,  in  whom  the  estate  may 
vest,  the  tenant  pur  autre  vie  may  devise  it 
by  will,  or  it  shall  go  to  the  executors  or  ad- 
ministrators, and  be  assets  in  their  hands  for 
payment  of  debts ;  and  the  other,  that  of  14 
Geo.  11,  c.  20,  which  enacts  that  the  surplus 
of  such  estate  pur  autre  vie,  after  payment 
of  debts,  shall  go  in  a  course  of  distribution 
Uke  a  chattel  interest  2  Blackstone,  star  pp. 
259,  260  (vol.  1  of  Gooley's  3d  Ed.  top  p.  259). 
Under  our  statute,  the  estate  pur  autre  vie  is 
descendible  to  the  heirs  of  its  owner.  But 
we  are  not  dealing  with  such  an  estate,  in 
the  strict  sense,  but  with  an  estate  in  trust 
for  the  lives  of  the  daughters,  where  the  le- 
gal estate  descended  to  the  heirs  of  Little- 
berry  Brown  charged  with  the  trust,  and  as 
the  separation  of  the  two  estates,  the  legal 
estate  and  the  use,  was  no  longer  necessary, 
the  statute  executed  the  unnecessary  portion 
of  the  legal  estate  in  the  daughters.  The 
possession  of  defendants  could  not  be  adverse 
to  them,  as  they  were  in  possession  them- 
selves during  the  whole  period  of  their  lives. 
Fowle  V.  Whitley,  at  this  term,  82  S.  B.  841. 
But  if  the  legal  estate  which  descended  to 
the  heirs  of  Littleberry  Brown  was  not  exe- 
cuted by  the  statute,  but  remained  in  them, 
and  the  possession  was  adverse  to  them,  it 
could  only  bar  the  daughters'  life  estate,  as 
the  trust  ceased  at  the  end  of  their  lives,  and 
did  not  extend  to  the  sons.    Consequently 


only  the  life  interest  of  the  daughters  could 
be  acquired  by  adverse  possession,  and  there 
was  none  as  against  them.  There  being  no 
right  of  entry  in  Gray  L.  Brown,  during  their 
liv^s,  he  was  not  barred.  Harris  v.  Bennett, 
160  N.  C.  339,  347,  76  S.  E.  217,  and  cases 
there  cited. 

[7]  But  there  is  another  view  of  the  mat- 
ter. Tlie  deed  of  Joseph  H.  Brown  to  his 
brother,  Gray  L.  Brown,  expressly  provides 
that  the  estate  thereby  conveyed  shall  not 
take  effect  *nintil  after  the  falling  in  of  the 
life  estates"  of  the  daughters,  and  also  rec- 
ognizes the  existence  of  such  life  estates,  as 
do  the  partition  deeds  executed  between 
them.  This  being  so,  whatever  the  true  con- 
struction of  the  Littleberry  Brown  deed  may 
be,  and  even  If  it  only  provided  for  them  a 
home  and  did  not  convey  to  them  a  life  in- 
terest, the  recitals  and  agreement  in  the 
deeds  above  mentioned  would  prevent  the  es^ 
tate  from  taking  effect  until  the  death  of  the 
daughters.  While  the  agreement  might,  not 
alter  the  construction  of  the  former  deed, 
or  create  any  new  estate^  for  Ufe  in  them  by 
way  of  conveyance,  it  would,  at  least,  sus- 
pend the  vesting  of  the  estate,  under  the  Jo- 
seph H.  Brown  deed,  until  their  deaths.  It 
was  so  held  substantially  in  the  case  of  In  re 
Dixon,  156  N.  C.  26.  28,  72  S.  B.  71,  where  R. 
A  L.  Carr  conveyed  land  to  his  daughter, 
''reserving  a  life  interest  to  himself  and 
wife^"  and  the  reservation  was  held  to  be 
valid,  and  the  estate  did  not  vest  in  the 
daughter  until  after  his  own*  death  and  that 
of  his  wife,  **although  the  exception  in  favor 
of  the  grantor's  wife  did  not  operate  as  a 
conveyance  to  her."  See,  also,  Sasser  v. 
Blyth,  2  N.  C.  259 ;  Raggett  v.  Jackson,  160 
N.  C.  31,  76  S.  E.  86;  Thomas  v.  Bunch,  158 
N.  0.  175,  73  S.  E.  899 ;  Jones  v.  Whichard, 
163  N.  G.  241,  79  S.  E.  503 ;  Jones  v.  Sandlin, 
160  N.  a  150,  75  S.  B.  1075. 

But,  taking  a  still  broader  view  of  the 
case,  the  heirs  of  Joseph  H.  Brown  will  not 
be  heard  to  assert  that  his  and  their  posses- 
sion was  adverse  to  Gray  L.  Brown  and  his 
heirs  in  the  face  of  the  express  recitals  and 
stipulations  in  the  'deeds.  To  say  the  least, 
it  would  be  unjust  and  inequitable  to  permit 
such  an  advantage  to  be  taken  of  the  posses- 
sion, even  though  long-continued  and  accom- 
panied by  the  receipt  of  rents  and  profits, 
when  Gray  L.  Brown's  right  of  action  was 
not  to  accrue  until  the  death  of  the  last  sur- 
viving daughter  of  Littleberry  Brown.  The 
terms  of  the  deeds  were  sufilcient  to  lull  him 
and  his  heirs  into  a  sense  of  security  against 
any  such  claim.  If  the  daughters  did  not 
acquire  an  estate  during  their  lives,  but  mere- 
ly the  right  of  a  home,  and  Gray  and  Joseph 
remained  tenants  in  common  until  their 
deaths,  the  adverse  possession,  if  it  existed, 
could  only  bar  this  Joint  interest,  and  the 
right  of  Gray  and  his  rei^resentatives  to  an 
account  and  payment  of  his  share  of  the 
rents  and  profits  received  by  Joseph,  but  atf 
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to  tlie  several  Inter^srt;  of  Joseph,  which  he 
conveyed  to  Gray,  there  could  be  no  bar,  as  it 
was  not  to  take  effect  in  possession  until  the 
surviving  daughter's  death.  The  whole  case 
shows  that  the  possession  of  Joseph  was 
merely  permissive,  and  it  was  not  contem- 
plated that  it  should  operate  as  a  bar  to  his 
brother's  rifcht  in  the  land.  How  could  Gray 
L.  Brown  have  recovered  this  several  interest 
before  the  death  of  the  last  daughter?  If  he 
had  sued  his  brother,  who  was  in  possession 
of  the  land,  he  would  have  been  met  by  the 
terms  of  the  deed  to  him,  which  withheld  his 
right  of  entry  until  the  happening  of  that 
event  It  is  very  true  that  a  party  who  has 
conveyed  land  to  another  may  revest  the  title 
in  himself,  as  against  his  vendee,  by  his  pos- 
session, unexplained,  continued  for  20  years, 
or  by  color  of  title  and  adverse  possession 
thereunder  for  7  years.  Wilson  v.  Brown, 
134  N.  G.  400,  46  5.  E.  762 ;  Johnson  v.  Tar- 
low,  35  N.  0.  84 ; .  Scarboro  v.  Scarboro,  122 
N.  0.  234,  29  S.  E.  352.  It  was  said  in  Ghat- 
ham  V.  Lansford,  149  N.  G.  at  page  365,  63  S. 
E.  82,  25  li.  R.  A.  (N.  6.)  129: 

"Though  the  mere  continued  possession  of  the 
vendor  of  land  after  conveyance  executed  Ib  not 
adverse  to  his  vendee,  or  one  claiming  under 
him,  yet  there  is  nothing  in  their  relations 
which  will  prevent  the  vendor  from  acquiring 
ti£le  a^ain  by  adverse  possession.  He  may  dis- 
seise his  grantee,  and  by  adverse  possession  for 
the  necessary  time  bar  the  latter's  entry" — citing 
authorities. 

It  is  afterwards  said  that  the  same  princi- 
ple applies  to  a  grantor,  who  afterwards 
takes  a  deed  f ot  the  land  from  a  third  party, 
enters  thereon,  and  continues  his  possession, 
under  the  color,  for  the  requisite  time,  as  he 
is  presumed  to  have  entered  and  taken  pos- 
sessioD  under  such  title  as  he  then  held. 
Some  of  the  cases  hold  that  the  possession  of 
a  grantor,  continued  after  the  execution  of 
his  deed  to  the  grantee,  is  not  adverse  to  the 
latter  until  its  hostile  character  is  plainly 
Indicated  to  the  grantee,  or  brought  home  to 
him  in  some  way,  as  he  is  presumed  to  hold 
it  in  trust  for  him  until  that  is  done  (Gonnor 
V.  Bell,  152  Pa.  444,  25  AU.  802;  Paldi  v. 
Faldi,  84  Mich.  346,  47  N.  W.  610;  Brink- 
man  V.  Jones,  44  Wis.  498) ;  but  the  author- 
ities are  conflicting,  upon  this  question,  as  to 
what  will  be  necessary  to  constitute  adverse 
possession  under  such  circumstances,  and 
when  the  possession  has  not  been  transferred 
by  the  grantor  to  his  grantee,  but  simply  con- 
tinued by  him  after  the  making  of  his  deed, 
and  we  need  not  enter  upon  its  discussion 
with  a  view  of  deciding  it.  In  Brinkmau 
V.  Jones,  supra,  it  was  held  that  "the  pos- 
session of  a  grantor  is  presumably  adverse 
to  the  grantee,  where  it  has  continued  for  a 
jong  time  after  the  grant,  and  is  inconsistent 
in  its  nature  with  the  grantee's  rights  by  the 
terms  of  his  deed,"  which  principle  is  stated 
in  the  eleventh  headnote  of  that  case.  We 
have  already  sihown  that  Joseph  H.  Brown's 
possession   was   not  Inconsistent   with   the 


terms  of  his  deed  to  Gray  L.  Brown,  but  eor 
tirely  consistent  therewith. 

In  no  view  of  the  facts,  as  they  appear  in 
the  record,  can  we  sustain  the  Judgment. 
The  single  question  being  whether,  upon  the 
admitted  facts,  the  defendants  have  acquired 
the  title  by  adverse  possession,  and  being  of 
the  opinion  that  they  have  not,  the  court 
should  have  entered  Judgment  for  the  plain- 
tiff, upon  the  facts  agreed,  for  there  was 
nothing  for  the  Jury  to  decide.  The  plain- 
tiffs excepted  to  the  Judgment,  which  was 
erroneous.  The  verdict  and  Judgment  will 
be  set  aside,  and  Judgment  entered  in  the 
court  below  in  behalf  of  the  plaintiffs,  for  the 
land,  and  also  for  the  rents  and  profits  from 
January  15, 1914,  to  be  ascertained  by  a  Jury, 
unless  the  parties  can  agree  upon  the  amount 
This  meets  fully  the  legal  merits  of  the  case. 

It  would  be  idle  to  order  a  new  trial,  when 
there  is  nothing  to  be  tried ;'  the  parties  hav- 
ing agreed  upon  facts  sufficient  to  entitle  the 
plaintiffs  to  Judgment  as  above  set  forth. 

Error. 

(lO  N.  c.  62) 

McGRAGKIN  et  aL  v.  GREENSBORO,  N.  & 
A.  R.  GO.  et  al.     (No.  325.) 

(Supreme  Gourt  of  North  Garolina.     Jan.  13, 

1915.) 

GouNTiES  ®=>154— County  Aid  to  Railboad 
—GoNDiTioNs— Extension  of  Timb. 

Defendant  county,  having  been  authorized 
to  purchase  preferred  stock  in  aid  of  defendant 
railroad  company,  b^  Pub.  Loc.  Laws  1911,  c 
770,  and  an  affirmative  vote  of  the  electors  pur- 
suant thereto,  contracted  to  issue  the  bonds 
subject  to  the  condition  that  they  should  not 
be  delivered  to  the  railroad  company  or  to 
any  one  for  it,  unless  the  railway  was  con- 
structed and  in  operation  within  three  years. 
Held,  that  such  limitation  was  not  merely  a 
condition  subsequent,  but  was  rather  in  the 
nature  of  a  condition  precedent,  and  that  the 
county  commissioners  had  no  power  to  extend 
the  time. 

[Ed.  Note.— For  other  cases,  see  Gounties, 
Gent.  Dig.  §§  228-240;   Dec.  Dig.  <&s>154.] 

Appeal  from  Superior  Gourt,  Alamance 
Gounty;  Rountree,  Judge. 

Action  by  J.  M.  McGrackin  and  others,  tax- 
payers, etc.,  against  the  Greensboro,  Northern 
&  Atlantic  Railway  Gompany  and  the  Board 
of  Gommissioners  of  Alamance  Gounty,  to 
restrain  the  Issuance  of  county  bonds  in  pay- 
ment of  a  subscription  to  the  defendant  rail- 
road company's  preferred  stock.  A  demur- 
rer to  the  complaint  was  sustained,  and  com- 
plainants appeal.    Reversed. 

The  following  is  the  statement  of  facts 

taken  from  one  of  the  briefs: 

"On  the  5th  day  of  August,  1912,  a  petition 
was  presented  to  the  board  of  commissioners 
of  Alamance  county  on  the  j)art  of  each  of 
those  townships  of  said  county  named  in  para- 
graph 2  (Record,  p.  4)  of  the  complaint  in  this 
action;  said  petitions  praying  orders  for  elec- 
tions to  be  held  in  each  of  said  townships  on 
the  question  of  subscribing  to  the  preferred 
capital  stock  of  the  Greensboro,  Northern  & 
Atlantic  Railway  Gompany,  as  provided  for  in 
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chapter  770  of  the  Public  Local  Laws  of  1911 
ajid  the  laws  amendatory  thereof.  The  elec- 
tious  were  duly  ordered  and  held,  the  aforesaid 
townships  each  voted  in  favor  of  a  subscrip- 
tion ;  and  bonds,  bearing  date  of  8th  of  October, 
1912«  were  issued  by  the  county  commissioners, 
as  provided  by  the  aforesaid  chapter  of  the 
Public   Local  Laws  of  North  Carolina. 

•'Subsequent  to  the  5th  day  of  August,  1912, 
the  date  of  the  orders  for  the  elections,  but 
prior  to  the  17  th  day  of  September,  1912,  th^ 
date  on  which  the  elections  were  held,  viz.,  on 
the  8th  day  of  August,  1912,  an  agreement, 
set  forth  in  the  sixth  paragraph  of  the  com- 
plaint herein  (Record,  pp.  11-16),  was  volun- 
tarily entered  into  between  the  railway  compa- 
ny and  the  Greensboro  Loan  &  Trust  Company. 
This  agreement  provides,  among  other  things, 
that,  in  consideration  of  the  qualified  voters  oi 
these  several  townships  voting  in  favor  of  a 
subscription,  the  railway  company  agrees  that 
the  bonds  therefor,  when  issued,  shall  be  deliv- 
ered to  the  trust  company  to  be  held  in  trust 
upon  the  condition  that  said  bonds  shall  not 
be  delivered  to  the  railway  company,  or  to  any 
one  else  for  it,  until  a  railway  from  Greensboro, 
N.  C,  through  Alamance  county,  to  some  con- 
necting point  on  the  Seaboard  Air  Line  Rail- 
way, or  the  Norfolk  &  Southern  Railway,  or 
botli,  is  completed  by  this  company  or  its  suc- 
cessors, and  there  are  in  operation  over  such 
line  of  railway  trains  for  the  transportation  of 
passengers  and  freight,  and  upon  the  further 
condition  that,  unless  a  railway  is  so  construct- 
ed and  in  operation  within  three  years  of  the 
issuance  of  said  bonds,  the  trust  company  shall 
deliver  the  bonds  to  the  commissioners  to  be 
destroyed,  and  all  the  rights  and  equities  of 
the  railway  company  in  said  bonds  shall  cease. 
This  agreement  was  widely  published  prior  to 
the  election  in  all  the  election  districts.  The 
bonds  themselves  contain  no  reference  to  the 
agreement,  but,  when  issued,  they  were  de- 
livered to  the  trust  company  by  the  commission- 
ers and  are  now  held  by  it. 

"After  the  lapse  of  about  20  months  of  the 
36  months'  time  limited  in  said  agreement  for 
the  completion  of  said  railway,  the  railway 
company  presented  to  the  commissioners  a  pe-i 
tition,  as  set  forth  in  the  seventh  paragraph  of 
the  complaint  (Record,  pp.  16-20),  alleging  that 
it  would  be  impossible  to  complete  tiie  railway 
within  the  time  limited,  and  praying  that  the 
said  time  be  enlarged  by  an  additional  two 
years.  This  petition  was  granted.  Thereupon 
plaintiff  brought  this  action  and  alleged  that 
the  commissioners  were  without  authority  to 
grant  such  an  extension  of  time,  and  asked  that 
the  order  to  that  effect  be  declared  void,  and 
that  the  trust  company  be  enjoined  from  mak- 
ing any  other  disposition  of  said  bonds  than 
might  be  made  under  the  aforesaid  agreement 
between  it  and  the  railway  company.  Defend- 
ant railway  company  demurred  to  the  com- 
plaint. Demurrer  sustained,  and  judgment  ac- 
cordingly.    Plaintiff  excepted  and  appealed." 

W.  S.  Coulter  and  J.  R.  Hoffman,  both  of 
Burlington,  for  appellants.  Long  &  Long,  of 
Graham,  and  King  &  Kimball,  of  Greens- 
boro, for  appellees. 


HOKE,  J.  From  a  perusal  of  the  facts 
stated  in  the  complaint.  It  clearly  appears 
that  this  question  of  subscription  was  sub- 
mitted to  the  voters  of  these  townships  and 
approved  by  them  as  a  conditional  proposi- 
tion, and,  in  order  to  make  the  same  definite 
and  put  it  in  a  form  that  would  render  it 
enforceable,  the  railroad,  some  time  prior  to 
the  election,  and  In  reference  thereto,  entered 
into  an  agreement  with  the  Greensboro  Loan 


&  Trust  Company,  "as  trustees  for  the  vari- 
ous townships,"  among  other  things,  that,  if 
subscriptions  should  be  approved  at  the  ap- 
proaching election,  the  bonds  should  be  pre- 
pared and  left  with  the  trust  company. 
Among  other  stipulations,  on  condition: 

"First  That  the  said  bonds  shall  not  be 
delivered  to  the  Greensboro,  Northern  &  At- 
lantic Railway  Company,  or  any  one  else  for 
it,  unless  and  until  there  is  constructed  b^  it. 
or  by  its  successor  or  successors,  or  its  assigns, 
so  much  of  its  projected  or  proposed  lines  of 
railway  as  shall  constitute  and  mdude  a  line 
from  a  point  within  the  city  of  Greensboro, 
N.  C,  in  an  easterly  direction  through  the  coun- 
ty of  Guilford,  to  the  Alamance  county  line, 
and  thence  through  the  county  of  Alamance  to 
a  point  necessary  to  connect,  and  which  does 
connect,  with  the  Seaboard  Air  Line  Railway 
Company  and  the  Norfolk  &  Southern  Railway 
Company's  line  or  lines,  or  either  of  them,  or 
with  the  subsidiary  line  or  lines  of  said  corpo- 
rations, or  either  of  them. 

''Second.  That  in  the  event  the  said  portions 
of  the  lines  of  railway  of  the  party  of  the  first 
part  is  not  constructed  by  it  or  its  successor  or 
successors  or  assigns  within  three  years  from 
the  date  of  the  issuance  of  said  bonds  as  indi- 
cated and  set  forth  in  condition  first,  as  above 
set  out  and  numbered,  then  in  that  event  it  is 
agreed  by  the  party  of  the  first  part  that  the 

Sarty  of  the  second  part  (the  Greensboro  Loan 
;  Trust  Company)  shall,  and  it  agrees  that  it 
will,  in  that  event,  deliver  all  of  said  bonds  so 
issued  by  the  county  of  Alamance  for  the  sever- 
al townships  of  said  county,  to  the  board  of 
commissioners  of  Alamance  county  in  order 
that  they  may  all  be  destroyed,  and  it  is  fur< 
ther  agreed  by  the  party  of  the  first  part  that, 
in  the  event  of  the  failure  to  construct  the 
aforesaid  lijoies  of  railway  within  three  years 
from  said  date  of  the  issuance  of  said  bonds, 
all  rights  and  equities  which  the  party  o'f  the 
first  part  may  have  in  said  bonds  shall  cease. 
''Third.  That  said  bonds  shall  not  be  deliv- 
ered by  the  party  of  the  second  part  to  the 
party  of  the  first  part,  or  to  any  one  for  it, 
unless  and  until  the  party  of  the  first  part,  its 
successor,  successors  or  assigns,  construct  said 
lines  of  railroad  as  agreed  in  condition  No.  1 
(first),  as  above  set  forth,  and  has  in  operation 
over  said  line  of  railway,  within  three  years, 
trains  for  the  tranq;>ortation  of  passengers  and 
freight." 

And  the  complaint  further  states: 

"That  said  contract  was  duly  and  widely  pub- 
lished in  all  of  the  aforesaid  townships  before 
the  date  of  said  election." 


And,  on  these  facts,  we  are  of  opinion  that 
the  board  of  county  commissioners  Is  with- 
out power  to  alter  the  contract  and  grant  de- 
fendant company  the  two  years'  additional 
time.  It  is  true  that,  under  section  16  of  the 
act  incorporating  the  company  (chapter  770, 
Public  Local  Laws  1911),  all  the  counties, 
townships,  cities,  and  towns  along  the  line  of 
the  proposed  road  are  authorized  to  subscribe 
to  the  undertaking,  on  approval  of  a  majority 
of  the  qualified  voters,  etc.,  and  that  the 
board  of  county  commissioners  are  declared 
to  be  the  corporate  agents  of  the  townships, 
for  the  purposes  of  the  act,  etc.,  and  we  in- 
cline to  the  opinion  that  the  act  intended,  as 
to  these  townships,  to  vest  in  the  county  com- 
missioners the  ordinary  powers  of  govern- 
mental agents  in  the  premises,  but  under  our 
Constitution,  and  by  the  express  provisions  of 
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the  statute,  tbis  subscription  is  only  valid  on 
approval  of  the  qualified  voters  of  title  respec- 
tive municipal  bodies  specified,  and  the  ques- 
tion having  .been  submitted  and  approved  by 
them  in  a  conditional  form,  definitely  set  out 
in  a  contract  and  formally  assented  to  by  the 
railroad  company,  it  must,  as  between  the 
parties  thereto,  be  taken  as  a  binding  agree- 
ment, and  the  county  commissioners,  even 
though  acting  as  corporate  and  governmental 
agents,  are  without  power  to  alter  the  prop- 
osition, as  submitted  and  approved,  in  any 
substantial  particular.  The  position  as  pre- 
sented has  not  beeii  directly  passed  upon  in 
this  Jurisdiction,  but  it  has  been  recognized 
as  sound  in  principle  by  the  Supreme  Court 
of  the  United  States  in  Quinlan  v.  Green  Co., 
205  U.  S.  410,  27  Sup.  Ct.  505,  61  L.  Ed.  860. 
Citizens*  Savings  &  Loan  Association  v.  Per- 
ry Co.,  156  U.  S.  692,  15  Sup.  Ct  547,  39  L. 
Ed.  585,  and  other  cases,  and  seems  to  have 
been  directly  approved  in  West  Va.  &  P.  R. 
R.  Co.  V.  Harrison  County,  47  W.  Va.  273,  34 
S.  B.  786,  and  Clark  v.  Town  of  Rosedale,  70 
Miss.  542,  12  South.  600,  both  of  them  courts 
of  recognized  ability,  and  leaniing.  See,  also, 
Jones  on  Railroad  Securities,  §S  267,  268. 

It  is  urged  for  defendant  that  the  coun- 
ty commissioners,  under  their  power  as  cor- 
porate agents,  have  the  right  to  modify  the 
contract  made  by  them  when  it  clearly  is 
promotive  of  the  interests  of  the  community 
concerned,  and  several  cases  were  cited 
where  such  a  modification  had  been  upheld, 
among  others,  County  of  Randolph  v.  Post, 
93  U.  S.  602,  28  L.  Ed.  957,  but  an  examina- 
tion of  these  authorities  will  disclose,  we 
think,  that  the  agreement  is  allowed  to  pre- 
vail only  when  the  municipal  officers  have 
power  of  themselves  to  make  the  subscrip- 
tions, 01^  where,  the  vote  of  the  municipality 
being  in  general  terms  for  the  subscription, 
the  corporate  officers  were  intrusted  with 
making  the  contract  designed  to  carry  the 
vote  into  effect  But  in  the  case  before  us, 
as  we  have  seen,  the  voters  have  expressed 
their  approval  on  a  definite  proposition,  as 
contained  in  a  contract  which  they  have 
made  through  the  loan  and  trust  company, 
as  their  agents  and  representatives,  for  the 
purpose  and  which  specified  that  the  bonds 
were  not  to  be  delivered  till  the  road  was 
completed,  and  that,  unless  same  was  com- 
pleted within  three  years,  they  were  to  be  re- 
turned and  canceled  and  all  rights  and  equi- 
ties of  the  road  should  cease. 

County  of  Randolph  y.  Post  was  the  case 
of  an  executed  contract,  where  the  road  had 
been  completed  and  in  operation  and  the 
county  was  endeavoring  to  avoid  its  obliga- 
tions on  grounds,  many  of  them,  highly  tech- 
nical, and  where  the  county  authorities,  as 
stated,  had  been  intrusted  with  the  general 
power  of  making  the  contracts  in  the  prem- 
ises. In  that  case,  too,  it  appeared  that  the 
county  officers  charged  with  the  duty  had 
declared  that  the  road  was  completed,  had 


delivered  the  bonds,  and  had  received  the 
stock  of  the  railroad  company  in  return 
therefor,  and  this  was  held  to  be  an  estoppel 
on  the  municipality.  The  case  has  very 
little  similarity  to  that  presented  here.  It 
is  further  contended  that  as  the  statute  con 
tained  no  provision  for  submitting  the  prop- 
osition in  its  conditional  form,  a  stipula- 
tion of  the  kind  relied  upon  should  be  con- 
sidered and  treated  as  void. 

In  many  of  the  decisions,  where  the  vote 
was  for  a  conditional  subscription,  the  stat- 
ute or  resolution  contained  provision  to  that 
effect  but  there  is  nothing,  in  itself,  illegal 
in  taking  the  sense  of  the  voters  upon  the 
proposition,  in  that  form.  There  is  nothing 
in  the  statute  that  forbids  it  and  assuredly 
the  railroad  company,  having  signified  their 
assent  in  definite  contract  formally  execut- 
ed, and  by  which  they  have  obtained  the 
township  subscription,  will  not  be  heard  to. 
assail  it  on  any  such  ground.  They  may  not 
accept  the  benefits  and  repudiate  the  bur- 
dens of  their  contract  and  are  estopped  to 
assail  the  validity  of  the  stipulations.  Sprunt 
V.  May,  166  N.  C.  388,  72  S.  EL  821 ;  Hutchins 
y.  Bank,  128  N.  a  72,  38  S.  a  262.  Again,  it 
is  insisted  that  this  provision  is  in  the  na- 
ture of  a  forfeiture,  and  that  the  courts  are 
inclined  against  the  specific  performance  of 
such  a  stipulation,  and  that  the  county  com- 
missioners, under  their  power  as  corporate 
agents,  should  be  permitted  to  modify  ,it  as 
to  nonessentials,  and  that  on  the  facts  in 
evidence,  time  should  be  considered  a  non- 
essential, within  the  meaning  of  the  prin- 
ciple. 

It  is  true  that  our  court  has  frequently  ex- 
pressed its  approval  of  the  principle  that 
in  ordinary  business  contracts,  in  which  the 
consideration  has  wholly  or  in  part  passed, 
conditions  subsequent  which  look  to  the  for- 
feiture of  rights  and  covenants  for  liquidat- 
ed damages,  which  are  in  their  effect  but 
penalties,  will  be  construed  with  some  strictr 
ness  and,  in  the  exercise  of  its  equitable 
powers,  that  it  will,  at  times,  relieve  against 
forfeiture  in  the  one  case  and  will  adjust 
the  conflicting  interests  in  disregard  of  the 
penalty  in  the  other.  But  the  principle  does 
not  obtain  in  the  case  of  conditions  preced- 
ent where  strict  performance  may  be  insist- 
ed on.  Corinthian  Lodge  y.  Smith,  147  N. 
C.  244,  61  8.  B.  49;  1  Pomeroy,  Oq.  Juris- 
diction (3d  Ed.)  I  466.  This  contract  in  ef- 
fect provides  that  the  bonds  shall  not  be 
delivered  or  become  binding  obligations  of 
the  township,  unless  the  road  is  completed 
within  three  years,  and,  in  that  aspect  may 
be  regarded  as  a  condition  precedent;  but 
whether  the  one  or  the  other,  in  contracts  of 
this  character,  there  is  high  authority  for 
the  position  that  time  is  of  the  substance, 
and  that  the  contract  in  that  respect  may  not 
be  altered  by  the  commissioners  who  are 
only  the  agents  to  carry  its  terms  into  effect 
with  power  to  modi^,  perhaps,  in  matters 
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nonessential.  Tbe  provision  allowing  three 
years  seems  to  be  a  reasonable  one,  and  if> 
in  the  lace  of  this  very  definite  stipulation 
as  to  time,  it  can  be  extended  to  two  years, 
at  the  end  of  that  time  it  may  be  changed 
again,  and  the  voters  and  residents  of  the 
community  are.  in  the  meantime,  shut  oCC 
from  making  effective  effort  in  other  direc- 
tions. Speaking  to  this  question  of  time,  in 
47  W.  Va.  273,  34  S.  E.  786,  supra,  Judge 
Krannon,  delivering  the  opinion,  said: 

"Time  is  the  essence  of  the  contract  If  the 
county  had  given  a  few  months  or  a  year,  we 
might  say  it  was  not  so  intended ;  but,  giving 
nearly  three  years,  we  may  more  readily  say 
that  both  sides  so  regarded  it  Look  at  the 
strong  language— an  express  proviso  that  if  the 
road  should  not  be  ready  for  ties  by  1st  of 
January,  1887,  the  subscription  should  be  for- 
feited. Time  is  often  nonessential,  where  no 
one  suffers  by  delay,  as  in  many  purchases  of 
land;  but  the  very  nature  of  this  case  forces 
the  conclusion  that  time  was  all-important  to 
the  county,  as  we  cannot  suppose  that  it  intend- 
ed to  handcuff  itself  for  an  indefinite  term 
against  efforts  to  get  elsewhere  the  benefit  it 
had  in  view,  should  this  company  fail  to  per- 
form the  work.  Ballard  v.  Ballard,  25  W.  Va. 
470.  'Where  the  condition  requires  the  rail- 
road to  be  begun  or  finished  before  a  certain 
date,  it  is  held  that  time  is  of  the  essence  of  the 
contract,  and  the  subscriber  may  be  discharged 
from  liability  by  a  failure  to  comply  with  the 
condition.'  1  Elliott,  It  R.  §f  116,  117.  Where 
a  town  agreed  to  issue  its  bonds  on  'perform- 
ance of  certain  conditions  by  a  railroad  com- 
pany^as  that  It  should  construct  its  road  from 
a  certain  point  to  a  certain  point  within  a 
certain  time—if  the  company  does  not  per- 
form the  condition  within  the  time,  it  cannot, 
though  prevented  by  floods,  compel  the  issue 
of  the  bonds,  thourii  it  afterwards  completes 
the  line.'  1  Wood,  K.  R.  f  110,  citing  Railway 
Co.  V.  Thompson,  24  Kan.  170.  Subscription, 
'provided  the  town  of  F.  is  made  a  point,  and 
said  road  is  put  under  contract  in  one  year 
from  September  1,  1853.'  Held^  putting  the 
road  under  contract  was  a  condition  precedent 
to  right  of  company  to  recover,  though  the  road 
was  finished  and  running  by  September  1, 
1858;  Judge  Dillon  saying  the  lettmg  to  con- 
tract as  stipulated  might  have  hastened  comple- 
tion.   Railroad  Go.  v.  Boestler,  15  Iowa,  555." 

In  the  present  contract,  the  parties  have 
not  only  made  the  express  stipulation  that, 
if  the  road  is  not  completed  to  a  certain 
point  in  three  years,  the  bonds  will  be  sur- 
rendered and  destroyed,  and  that  all  rights 
and  equities  under  the  contract  shall  cease, 
but  have  added  yet  another  with  regard  to 
time:  That  the  bonds  shall  not  be  delivered 
unless  and  until  the  railroad  shall  construct 
its  lines,  as  above  set  forth,  and  has  in 
operation  over  said  line,  within  three  years, 
trains  for  the  transportation  of  passengers 
and  freight  We  are  not  inadvertent  to  an 
allegation  made  by  the  railroad,  in  its  ap- 
plication for  extension,  that  they  have  al- 
ready spent  many  thousands  of  dollars  in 
making  surveys  to  ascertain  the  desirable 
route.  E}ven  if  this  be  accepted  as  a  fact  in 
plalntiflT's  pleadings,  because  annexed  there- 
to, as  an  exhibit,  it  is  a  very  indefinite  state- 
ment on  which  to  find  an  equity  by  reason 
of  moneys  expended.     A  perusal  of  the  al- 


legation will  show  that  the  railroad  com- 
pany, in  the  20  months  already  expired,  have 
not  even  yet  located  their  line  and  are  not 
in  any  attitude  to  invoke  consideration  of 
the  court  on  the  ground  of  diligence  or  of 
any  defense  of  large  expenditure.  On  the 
facts  in  evidence,  we  are  of  opinion  that 
there  is  error  in  allowing  the  county  com- 
missioners to  extend  the  time,  and  the  judg- 
ment to  that  effect  is  reversed. 
Reversed. 


(les  N.  C.  24) 
HANES  V.  SHAPIRO  &  SMITH.     (No.  329.) 

(Supreme  Court  of  North  Carolina.     Jan.  13, 

1915.) 

1.  Saubs    ^=s>425~-Wabbanty— Election    of 
Remedies. 

Where  a  seller  of  furniture  warranted  it, 
the  buyet  may,  the  furniture  having  proven  de- 
fective, recover  damages  under  the  warranty; 
but,  having  elected  to  allow  the  seller  to  make 
good  his  warranty  by  repairing  the  furniture, 
the  buyer  cannot,  upon  destruction  of  the  ar- 
ticle in  the  seller's  hands,  change  and  sue  upon 
the  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  II  1207,  1208;   Dec.  Dig.  i8s=>425.] 

2.  Bailicbnt  ^=s>2— Natubb  of  Baiuients. 

Where  a  seller  who  warranted  a  sideboard 
was  allowed  to  retake  the  article  to  r^air  it, 
there  being  a  controversy  between  the  buyer  and 
seller  as  to  whetiier  it  was  defective,  the  bail- 
ment was  a  mutual  benefit  one. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  ||  13-17;   Dec,  Dig.  «=»2.] 

3.  Bailment     ^S8>dl— Aotions— Bubdkn     of 
Pboof. 

The  bailor  has  the  burden  of  proving  that 
the  bailee's  negligence  caused  the  destruction  of 
the  article  bailed,  although  proof  of  destruction 
alone  raises  a  presumption  of  negligence  requir- 
ing the  bailee  to  go  forward  with  evidence. 

[Ed.  Note.— For  other  cas€».  see  Bailment, 
Cent.  Dig.  11  124-131 ;   Dec.  Dig.  <S=>31.1 

4.  Bailment  ^=»14— Oabe  Required. 

In  case  of  a  mutual  benefit  bailment,  the 
bailee  is  bound  to  use  ordinary  care,  and  is  not 
liable  for  the  destruction  of  the  article  by  fire  ig- 
nited without  his  fault. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  {{  45-55 ;   Dec.  Dig.  <d=»14.] 

6.  Bailment   ^=»18— Dbstbuction  of  Abti- 
cle — Effect. 

Where  the  article  bailed  is  destroyed  with- 
out negligence  of  the  bailee,  the  bailee  cannot 
recover  for  work  and  labor  already  performed, 
and  the  loss  of  the  article  falls  on  the  bailor. 

[Ed.  Note.— For  other  cases,  see  Bailment. 
Cent.  Dig.  {f  77-79,  81-S4 ;   Dec.  Dig.  i$=»18.J 

Appeal  from  Superior  Court,  Forsyth 
County;   Harding,  Judge. 

Action  by  W.  M.  Hanes  against  Shapiro  & 
Smith.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.     Reversed  and  remanded. 

The  plaintiff  alleges  that  he  purchased 
a  lot  of  furniture  from  the  defendants  with 
a  warranty  for  12  months  against  defects  as 
to  workmanship  and  material.  Among  this 
furniture  was  a  sideboard,  for  which  he 
paid  about  $177.  The  furniture  was  de- 
livered, and  about  30  days  after  its  receipt. 


^=»For  other  cuaei  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  DigesU  and  Indexes 
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RDd  before  tbe  defects  appeared,  the  plain- 
tiff paid  the  purchase  price  for  all  of  the  fur- 
niture. Within  a  year,  however,  defects, 
both  as  to  workmanship  and  material,  did 
appear  in  one  piece  of  the  furniture  purchas- 
ed, viz.,  the  sideboard.  The  defendants  were 
notified  of  these  defects,  and  demand  was 
made  upon  them  to  make  the  sideboard  con- 
form with  their  warranty.  The  defendants 
requested  the  plaintiff  to  ship  the  sideboard 
to  their  factory  at  Norfolk,  Va.,  where  it 
could  be  repaired.  In  accordance  with  their 
request,  the  sideboard  was  shipped  to  them, 
in  order  to  give  them  an  opportunity  to  reme- 
dy the  defects,  and,  while  they  were  at  work 
on  the  furniture  to  remedy  the  same,  their 
place  of  business,  together  with  the  side- 
board, was  totally  destroyed  by  fire.  The 
plaintiff  then  made  demand  upon  them  for 
his  property,  or  that  they  should  pay  him 
back  the  amount  of  money  which  he  had 
paid  them  for  this  defective  piece  of  furni- 
ture. This  demand  was  refused,  and  the 
plaintiff  brought  this  action  for  money  had 
and  received  to  his  use.  He  contends  that 
this  furniture  was  bought  with  express  war- 
ranty as  to  workmanship  and  material ;  that 
there  was  a  breach  of  the  warranty,  in  that 
this  sideboard  was  defective,  both  as  to 
workmauHhip  and  material ;  that  the  defend- 
ants, upon  his  notice  to  them  of  the  defects 
and  the  demand  of  plaintiff  that  it  be  repair- 
ed, requested  that  the  sideboard  be  returned 
to  them  in  order  that  they  might  have  an 
opportunity  to  remedy  these  defects  and 
make  good  their  warranty,  and  while  it  was 
in  their  possession  it  was  destroyed  by  fire. 
Upon  these  facts  he  contends  that  he  had 
his  election  to  sue  in  tort,  or  to  waive  the 
tort  and  sue  on  contract  for  money  had  and 
received.  He  elected  to  sue  on  the  warranty, 
and  alleges  that  the  defendant  is  indebted  to 
him  for  money  had  and  received  to  his  use  to 
the  amount  which  he  had  paid  for  this  side- 
board. He  says  that  the  contract  of  war- 
ranty was  a  collateral  undertaking  on  the 
part  of  the  seller  as  to  the  quality  of  the 
subject  of  sale,  and  upon  a  breach  of  this 
collateral  undertaking  a  cause  of  action 
arose  to  the  plaintiff,  and  when  the  proper- 
ty was  returned  to  the  defendants,  in  com- 
pliance with  plaintiiTs  demand  and  at  their 
request,  in  order  to  permit  them  to  comply 
with  tl^eir  contract  and  to  make  good  their 
warranty,  the  plaintiff  did  not  in  any  wise 
waive  his  rights  to  sue  on  the  warranty,  or, 
at  his  election,  to  sue  for  money  had  and  re- 
ceived. 

The  following  issues  were  tendered  by  the 
defendants,  as  the  proper  and  only  ones 
arising  in  the  case: 

"(1)  Is  the  plaintiff  damaged  by  the  negligence 
of  the  defendant  in  the  loss  of  the  sideboard  in 
controversy?  (2)  What  damage  is  plaintiff  en- 
titled to  recover?" 

The  court  declined  to  submit  these  issues, 
and  defendants  excepted.  The  Jury  render- 
ed the  following  verdict  upon  the  issues  sub- 


mitted by  the  court,  and  to  which  defendants 
duly  excepted: 

"(1)  Did  the  defendants  warrant  the  sideboard 
in  question  to  be  of  first-class  material  and 
constructed  in  a  workmanlike  manner,  as  al- 
leged? Answer:  Yes.  (2)  Was  there  a  breach 
of  said  warranty  by  the  defendants?  Answer: 
Yes.  (3)  What  damage,  if  any,  has  the  plain- 
tiff sustained  by  reason  of  such  breach?  An- 
swer:   $177." 

Judgment  and  appeal  by  defendants. 

Alexander,  Parrish  &  Korner,  of  Winston- 
Salem,  for  appellants.  P.  Frank  Hanes  and 
L.  M.  Swink,  both  of  Winston-Salem,  for  ap- 
pellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  case  was  tried  below  upon 
the  wrong  theory.  When  the  sideboard  was 
found  to  be  defective  in  construction  and 
material,  the  plaintiff  could  have  stood  upon 
his  right,  under  the  warranty,  and  recovered 
his  damages.  But  it  was  a  question  of  elec- 
tion, and  he  chose  to  waive  his  right  to  sue 
upon  the  express  covenant  of  warranty,  and 
to  allow  this  defendant  to  make  good  his 
warranty  and  to  satisfy  any  damages  that 
might  have  been  recovered  thereon,  by  re- 
pairing or  restoring  the  sideboard  so  as  to 
make  it  correspond  with  the  thing  warranted. 
It  is  such  a  manifest  principle  of  Justice  and 
right,  that  a  man,  even  in  the  ordinary  af- 
fairs of  life,  should  not  be  allowed  to  blow 
hot  and  cold  in  the  same  breath  and  to  avail 
himself  of  inconsistent  rights,  that  the  at- 
tempt to  establish  the  truth  of  the  proposi- 
tion would  be  worse  than  useless.  To  use  a 
very  suggestive  phrase  of  Herbert:  '*Would8t 
thou  both  eat  thy  cake  and  have  it?"  You 
cannot  take  two  chances,  hoping  that  if  you 
lose  the  one  you  may  gain  the  other.  The 
moral  law  forbids  it,  and  the  technical  law 
(as  it  is  sometimes  flippantly  called)  is  also 
prohibitive  of  such  a  course.  He  cannot  give 
up  his  warranty  for  a  consideration,  and 
afterwards  take  it  back.  Where  a  person 
has  presented  to  him  an  election  of  inconsist- 
ent remedies,  he  must,  once  for  all,  choose 
between  them,  and  is  bound  by  his  choice  so 
made.  When  the  plaintiff  sent  the  sideboard 
to  defendant  for  reparation,  so  that  it  should 
be  made  to  answer  the  warranty,  he  thereby 
waived  all  right  to  sue  upon  the  covenant, 
provided  however,  that  defendant,  being  en- 
titled to  a  reasonably  sufficient  time  and  op- 
portunity to  do  the  work  and  return  the  ar- 
ticle, so  as  to  di'scharge  himself  from  blame, 
had  really  used  due  diligence  and  care,  un- 
der the  circumstances  of  the  case,  to  com- 
ply with  his  undertaking  to  restore  the  side- 
board to  such  a  state  that  it  would  fulfill  his 
contract  Plaintiff  contends  that  there  was 
no  waiver  of  his  right  to  sue  upon  the  war- 
ranty by  returning  the  sideboard  for  repairs: 
but  we  think  that  it  is  such  a  clear  and  un- 
mistakable waiver,  upon  the  conceded  facts, 
as  to  require  no  further  argument  from  us 
to  establish  this  position.     He  received  the 
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sideboard,  paid  for  it,  and  the  title  passed 
thereby  from  defendants  to  him.  It  was  not 
revested  In  defendants  by  the  return  of  the 
sideboard  for  the  purpose  of  restoration,  and 
we  think  the  learned  and  able  counsel  of 
plaintiff  virtually  submitted  to  this  view  of 
the  transaction,  when  asked  the  question  if 
such  a  change  of  title  had  taken  place.  If 
he  did  not,  It  Is,  In  law,  correct,  and  must, 
by  reason  and  authority,  be  so,  and  could  not 
well  be  otherwise.  But  how  does  the  law 
stand?  We  will  attempt  briefly  to  review  it, 
with  special  reference  to  the  facts  of  this 
case. 

According  to  the  classification  of  the  civil 
law,  ''bailments"  are  of  six  kinds:  (1)  "De- 
posltum,"  which  is  a  delivery  of  goods  to  be 
kept  for  the  bailor  without  recompense.  (2) 
"Mandatum,"  .which  Is  a  delivery  of  goods  to 
have  some  service  performed  about  them  by 
the  bailee  without  recompense.  (3)  **Ck>mmo- 
datam,**  which  is  a  gratuitous  loan  of  goods 
to  be  temporarily  used  by  the  bailee,  and  re- 
turned in  specie.  (4)  "Mutuum,"  which  Is  a 
deUvery  of  goods,  not  to  be  returned  in  spe- 
cie, but  to  be  replaced  by  other  goods  of  the 
same  kind.  At  common  law,  such  a  transac- 
tion is  regarded  as  a  sale  or  exchange,  and 
not  a  bailment  (5)  "Plgnus."  A  pignus, 
pledge,  or  pawn,  is  a  delivery  of  goods  as  se- 
curity for  some  debt  or  engagement,  accom- 
panied by  a  power  of  sale  In  case  of  default 
<6)  "Locatlo."  A  locatlo,  or  hiring,  is  a  bail- 
ment for  reward,  and  may  be  of  four  kinds: 
(a)  "Locatlo  rei,"  or  the  hiring  of  a  chattel 
for  use.  (b)  "Locatlo  operls  fadendl,''  or  the 
hiring  of  work  and  labor,  (c)  "Locatlo  custo- 
dise,"  or  the  hiring  of  care  and  services  to  be 
bestowed  on  the  thing  delivered,  (d)  "Loca- 
tlo operls  merdum  vehendarum,**  or  the  hir- 
ing of  the  transportation  of  goods.  The  above 
classlflcatlon  is  unnecessarily  refined.  The 
rights  and  liabilities  of  the  parties  to  a  bail- 
ment as  we  shall  see,  depend  primarily  upon 
which  one  is  to  receive  the  benefits  of  the 
transaction.  The  law  justly  Imposes  a 
stricter  liability  upon  the  one  who  is  to  re- 
ceive the  whole  benefit  of  the  bailment  than 
upon  one  who  entered  into  it  solely  out  of 
good  will,  and  for  the  accommodation  of  the 
other  party.  Accordingly,  bailments  may  be 
divided  with  reference  to  the  party  who  is 
to  receive  the  benefit  Into  three  classes,  which 
will  include  all  the  principles  of  the  law  of 
bailments.  The  various  kinds  of  bailments 
In  the  Roman  classification  group  themselves 
naturally  under  these  three  heads,  and  it 
may  be  convenient  to  sometimes  use  the 
Roman  terms  to  indicate  subdivisions.  The 
classification  we  adopt  Is: 

The  rights  and  liabilities  of  the  parties  to 
a  bailment  as  we  have  said,  depend  primari- 
ly upon  which  party  the  bailment  Is  Intended 
to  benefit  Bailments  may  therefore  fall 
within  these  divisions: 

(a)  Bailments  for  the  bailor's  sole  benefit, 
Including  (1)  deposltum  and  (2)  mandatum. 


(b)  Bailments  for  the  bailee's  sole  benefit 
including  (1)  commodatum. 

(c)  Bailments  for  mutual  benefit,  Including 
(1)  pignus,  and  (2)  locatlo. 

These  views  are  well  supported  by  the  au- 
thorities, and  especially  by  Hale  on  Bail- 
ments, pp.  36  and  37. 

The  transaction  in  this  case  more  nearly 
resembles  the  locatlo  custodise  of  the  dvll 
law,  or  the  hiring  of  care  and  services  to  be 
bestowed  on  the  thing  delivered,  and  comes 
under  the  head  of  locatlo  in  the  last  classifi- 
cation given  above. 

The  rights  and  liabilities  of  the  parties  to 
a  bailment  are  primarily  determined  by  the 
contract  and  bailment  purpose.  The  follow- 
ing prindples,  however,  are  common  to  all 
classes  of  bailments:  (a)  The  subject  of 
the  bailment  must  be  personalty,  (b)  There 
must  be  a  delivery,  actual  or  constructive,  of 
the  property,  (c)  There  must  be  a  voluntary 
acceptance  by  the  bailee,  (d)  There  must 
be  competent  parties,  (e)  Possession  by 
the  bailor  is  considered  as  sufficient  title 
to  support  a  bailment  (f)  The  right  of  prop- 
erty remains  in  the  bailor,  and  he  may  main- 
tain an  action  to  protect  it  (g)  The  bailee 
is  estopped  from  disputing  that  the  bailor 
had  title  at  the  time  the  goods  were  deliver- 
ed, (h)  The  bailor  must  not  expose  the  bailee 
to  danger  vrithout  warning,  (i)  The  bailee 
must  exerdse  due  care. 

The  parties  may  enlarge  or  diminish  their 
liability  by  spedal  contract  provided:  First 
that  the  contract  is  not  in  violation  of  law 
or  against  public  policy;  second,  that  the 
liability  of  the  bailee  is  not  to  be  enlarged 
or  restricted  by  words  of  doubtful  import; 
and,  third,  that  the  bailee  must  exercise  per- 
fect good  faith  at  all  times.  He  is  always 
liable  for  his  positlTe  wrong  or  fraud.  It  is 
further  required  that  the  bailee  must  deliver 
up  the  property  uninjured  at  the  termination 
of  the  bailment  or  else  excuse  his  inability 
to  do  so.  Hale  on  Bailments,  pp.  10  and  11. 
Ck)mmensurate  care,  or  due  care  under  the 
circumstances,  is  the  measure  of  the  bailee's 
obligation,  in  the  absence  of  express  contract 
no  matter  what  may  be  the  object  of  the 
bailment 

In  all  ordinary  dasses  of  bailment,  losses 
occurring  without  negligence  on  the  part  of 
the  bailee  fall  upon  the  bailor.  The  bailee's 
liability  turns  upon  the  presence  or  absence 
of  negligence.  In  some  exceptional  kinds  of 
bailments,  as  in  the  case  of  carriers  or  inn- 
keepers, there  is  a  special  liabilily,  approxi- 
mating that  of  an  insurer;  but  generally 
speaking,  there  can  be  no  recovery  against 
a  bailee  for  loss  or  damage  to  the  property, 
In  the  absence  of  negligence. 

In   Goggs  V.   Bernard,   Lord   Holt  dlstln 
gulshed  as  to  bailments  and  divided  them  in 
to   three  grades  or   degrees   of   negligence 
Said  he:     In  bailments  for  the  sole  benefit 
of  the  bailor,  the  bailee  will  be  liable  only 
for  gross  negligence;    in  bailments  for  the 
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mutual  benefit  of  both  parties,  he  will  be 
liable  for  ordinary  negligence;  in  bailments 
for  the  exclusive  benefit  of  the  bailee,  he 
will  be  liable  even  for  slight  negligence.  This 
distinction,  and  the  consequent  distinction 
into  three  degrees  of  negligence,  lias  been 
perpetuated  in  text-books  and  decisions,  until 
it  has  become  so  interwoven  with  the  law 
of  bailments  that  it  is  imposjslble  to  discard 
it,  though  it  has  been  frequently,  severely, 
and  perhaps,  in  some  respects,  justly,  criti- 
cized. It  certainly  may  be  misleading,  if  not 
properly  considered.  * 'Negligence"  may  be 
defined  generally  as  the  breach  of  a  duty  to 
exercise  commensurate  care,  and,  to  be  ac- 
tionable, it  must  proximately  result  in  dam- 
age. Brewster  v.  Elizabeth  City,  137  N.  O. 
392,  49  S.  E.  885.  Any  omission  of  the  duty 
to  exercise  due  care  and  resulting  in  damage 
ought  to  impose  liability.  There  is  no  such 
thing  as  excusable  negligence  which  causes 
a  wrong.  It  is  said  that  gross  negligence  is 
''ordinary  negligence  with  a  vituperative  ad- 
jective." It  would,  perhaps,  be  more  logical 
to  apply  the  adjective  of  comparison  to  the 
term  ''diligence"  rather  than  to  the  correla- 
tive term,  "negligence."  This  conception  of 
ordinary  and  gross  negligence  seems  to  have 
had  its  origin  in  the  law  of  bailment,  and 
we  may  illustrate  here.  Thus,  where  the 
exercise  of  great  diligence  is  the  duty  im- 
posed, a  slight  omission  of  care — ^i.  e.,  slight 
negligence — ^will  be  regarded  as  a  failure  to 
exercise  commensurate  care.  Where  only 
slight  diligence  is  the  measure  of  duty,  slight 
omissions  do  not  involve  a  failure  to  exer- 
cise commensurate  care,  and  therefore  there 
is  no  negligence.  In  such  a  case  it  is  very 
misleading  to  say  that  there  is  slight  negli- 
gence, but  no  liability.  When  only  slight 
diligence  is.  required,  there  must  be  a  gross 
omission  of  diligence— an  omlsslcMi  of  almost 
all  diligence — in  order  to  involve  a  failure 
to  exercise  commensurate  care,  or,  in  other 
words,  to  constitute  negligence;  for  com- 
mensurate care  in  such  a  case  is  slight  care. 
Nevertheless,  the  terms  '-slight  negligence, 
"gross  negligence,"  and  "ordinary  negligence 
are  convenient  terms  to  indicate  the  degree 
of  care  required;  but,  in  the  last  analysis, 
the  care  required  by  the  law  is  that  of  the 
man  of  ordinary  prudence.  This  is  the  safest 
and  best  rule,  and  rids  us  of  the  technical 
and  useless  distinctions  in  regard  to  the  sub- 
ject; ordinary  care  being  that  kind  of  care 
which  should  be  used  in  the  particular  cir- 
cumstances and  is  the  correct  standard  in  all 
cases.  It  may  be  high  or  low  in  degree,  ac- 
cording to  circumstances,  but  is,  at  least, 
that  which  is  adapted  to  the  situation. 

It  remains  to  show  what  is  meant  by  the 
terms  "slight,"  "ordinary,"  and  "great  or 
extraordinary"  diligence  or  negligence — a 
task  which  is  by  no  means  an  easy  one.  Ac- 
cording to  Judge  Story,  "slight  diligence  is 
that  which  persons  of  less  than  common  pru- 
dence or.  indeed,  of  any  prudence  ^at  all,  take 
oi    their  own  concerns."     By   Sir    William 
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Jones,  slight  diligence  Is  to  be  considered  to 
be  "the  exercise  of  such  diligence  as  a  man 
of  common  sense  (and  prudence),  however 
inattentive,  takes  of  his  own  concerns."  It 
is  probably  safe  to  say  that  the  diligence 
shown  in  their  own  affairs  by  men  careless 
in  their  habits,  and  not  necessarily  prudent 
by  nature,  but  of  ordinary  intelligence,  is 
slight  diligence.  Want  of  such  diligence 
constitutes  great  or  gross  negligence,  which 
has  by  some  been  held  to  amount  to  fraud,, 
or  to  be  evidence  thereof.  It  may  be  safely 
stated,  however,  that  gross  negligence,  ex- 
cept under  unusual  circumstances,  is  not 
equivalent  to  fraud,  nor  does  it  necessarily 
raise  a  presumption  of  fraud.  Ordinarily 
diligence  may  be  said  to  be  that  displayed  in 
the  management  of  their  own  affairs  by  the 
average  business  or  professional  men,  met 
with  in  dally  life — ^men  who  have  the  usual 
amount  of  common  practical  sense  in  the 
management  of  the  necessary  details  of  their 
business,  and  who  are  endowed  with  ordinary 
prudence  and  foresight 

In  this  view  of  the  question,  it  will  be  seen 
that  what  constitutes  ordinary  diligence  is  de- 
pendent upon  and  varies  with  the  facts  of 
each  case.     In  the  words  of  Judge  Story: 

"That  may  be  said  to  be  common  or  ordinary 
diligence,  in  the  sense  of  the  law,  which  men 
of  common  prudence  generally  exercise  about 
their  own  affairs  in  the  age  and  country  in 
which  they  live." 

As  defined  by  Sir  William  Jones,  It  is  "the 
care  which  every  person  of  common  pru- 
dence and  capable  of  governing  a  family, 
takes  of  his  own  concerns."  The  standard 
of  ordinary  diligence  must,  of  necessity,  vary 
with  time  and  place,  since  wbat  might  be 
ordinary  diligence  at  certain  times  and  in 
certain  localities  might,  at  different  times 
and  at  other  places,  amount  to  but  slight 
diligence.  The  infiuence  of  custom  and  busi- 
ness must  also  be  considered  in  determining 
what  is  ordinary  diligence,  as,  in  certain 
trades,  dispositions  may  be  made  of  goods  by 
a  man  of  ordinary  prudence  which,  under 
other  circumstances,  would  certainly  be  open 
to  the  charge  of  great  negligence.  Moreover, 
what  would  be  the  exercise  of.  ordinary  care 
with  regard  to  articles  of  a  certain  kind 
might  be  far  from  such  with  regard  to  those 
of  a  different  sort  Where  one  is  wanting 
in  the  exercise  of  ordinary  care,  he  Is  said 
to  be  guilty  of  ordinary  negligence.  Great 
diligence  is  that  care  shown  In  the  manage- 
ment of  his  own  business  by  a  man  of  great 
vigilance  and  foresight,  and  of  a  prudent 
nature— one  given  to  exerting  unusual  skill 
and  care  upon  his  business  affairs.  Want 
of  it  is  slight  negligence.  These  statements 
are  supported  by  Hale  on  Bailments,  pp.  25, 
26,  and  27. 

As  has  been  seen,  the  obligation  to  rede- 
liver or  deliver  over  the  property  at  the 
termination  of  the  bailment  on  demand  is  an 
essential  part  of  every  bailment  contract.  If 
the  bailee  fails  to  do  so,  he  is  liable,  unless 
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lie  can  show  that  his  Inabfllty  arises  with* 
out  fault  on  his  part  There  Is  considerable 
confusion  among  the  decisions  in  regard  to 
the  burden  of  proof  in  cases  where  a  bailee 
is  sued  for  a  loss  or  Injury.  A  line  of  de- 
cisions hold  that  in  cases  founded  on  negli- 
gence the  burden  of  proving  it  affirmatively 
rests  on  the  plaintiff  throughout,  and  that, 
when  a  bailee  is  sued  for  a  negiigent  loss 
or  injury,  mere  proof  of  the  loss  or  injury 
does  not  alone  make  a  prima  facie  case. 
But  the  better  opinion,  supported  by  the 
weight  of  authority,  holds  that  while  the 
burden  of  proving  negligence  rests  upon  the 
plaintiff,  and  does  not  shift  throughout  the 
trial,  the  burden  of  proceeding  does  shift, 
and  that  where  the  plaintiff  has  shown  that 
the  bailee  received  the  property  in  good  con- 
dition, and  failed  to  return  it,  or  returned  it 
Injured,  he  has  made  out  a  prima  facie  case 
of  negligence.  "When  he  has  shown  a  situa- 
tion which  could  not  have  bec^  produced  ex- 
cept by  the  operation  of  abnormal  causes, 
the  onus  rests  upon  defendant  to  prove  that 
the  injury  was  caused  without  his  fault." 
Ree  ipsa  loquitur.  Unless  the  bailee  over- 
comes this  prima  facie  case  by  satisfying 
the  jury  that  the  loss  or  damage  was  con- 
sistent with  the  absence  of  fault  on  his  part, 
the  plaintiff  may  prevail.  Where  the  bailee 
makes  such  showing,  however,  as  where  it 
appears  that  the  property  was  stolen  or  in- 
jured by  vis  major,  the  burden  of  proceeding 
shifts  back  to  the  plaintiff,  and  he  must 
show  that  the  bailee  was  negligent  in  expos- 
ing the  property  to  risk  of  harm,  or  in  fail- 
ing to  avoid  the  danger  after  it  was  known. 
In  other  words,  the  weight  of  the  evidence 
may  be  in  favor  first  of  one  party  and  then 
the  other;  but  the  burden  of  establishing 
the  issue  in  his  favor  rests  on  plaintiff 
throughout  Hale  on  Bailments,  pp.  81  and 
82. 

We  have  referred  to  Mr.  Hale's  excellent 
treatise  on  bailments  very  liberally,  because 
the  law  is  stated  by  him  so  clearly  and 
seems  to  have  such  a  direct  bearing  upon 
the  facts  of  the  case,  as  to  make  the  refer- 
ence very  apposite,  though  a  little  full.  This 
Is  somewhat  of  a  new  question  in  this  court, 
and  must  be  treated  at  some  length  In  order 
to  state  fully  the  essential  principles.  It 
bears,  though,  a  close  analogy  to  similar 
doctrines  applicable  in  other  branches  of  >the 
law.  Substantially  the  same  views  are  ex- 
pressed by  other  text-writers  on  the  sub- 
ject, such  as  Van  Zile  on  Bailments  and  Car- 
riers, I  26  et  seq.;  Story  on  Bailments  (9th 
Ed.)  c.  1,  §§  1-40;  Schouler's  Bailments  and 
Carriers,  pt  1,  §§  1-17;  5  Cyc.  pp.  162,  163, 
164.  165.  It  is  said  in  Cyc,  supra,  that  the 
Roman  classification  of  bailments  is  usually 
supplanted  by  a  division  with  reference  to 
compensation,  under  which  bailments  are 
divided  into  three  kinds  only:  (1)  Bail- 
ments for  the  benefit  of  both  parties;  (2) 
bailments  for  the  sole  benefit  of  the  bailor; 


(3)  bailments  for  the  sole  benefit  of  the 
bailee,  and  the  locatum,  or  what  is  denomi- 
nated generally  as  a  bailment  for  hire. 
Judge  Story,  at  section  426  of  his  9th  Ed., 
states  that  if,  while  the  work  is  being  done  pn 
a  thing  belonging  to  the  employer,  or  after 
it  is  finished,  but  before  it  is  delivered  to  the 
employer,  the  thing  perishes  by  internal  de- 
fect by  inevitable  accident,  or  by  irresistible 
force,  without  any  default  of  the  workman 
(as  Pothier  holds),  the  latter  is  entitled  tc 
compensation  to  the  extent  of  the  value  of 
the  labor  actually  performed  on  it,  unless  his 
contract  import  a  different  obligation,  for 
the  maxim  is,  "Res  perit  domina"  Pothier, 
supra,  further  insists  that  if  the  workman 
has  employed  his  own  materials,  as  acces- 
sorial to  those  of  the  employer,  he  is  in  like 
manner  entitled  to  be  paid  for  them,  if  the 
thing  perishes  before  it  is  completed.  The 
same  doctrine  seems  to  have  been  pro- 
mulgated in  the  Roman  law,  and  was  applied 
to  the  case  of  a  house  accidentally  thrown 
down  by  an  earthquake,  while  in  building; 
and  the  loss  was  held  to  fall  wholly  on  the 
owner.  The  following  seems  to  have  been 
deduced  by  Mr.  Bell,  In  his  treatise  on  this 
subject,  as  the  true  rules  on  the  subject:  (1) 
If  the  work  is  independent  of  any  materials 
or  property  of  the  employer,  the  manufactur- 
er has  the  risk,  and  the  unfinished  work 
perishes  to  him.  (2)  If  he  is  employed  in 
working  up  the  materials,  or  adding  his 
labor  to  the  property  of  the  employer,  the 
risk  is  with  the  owner  of  the  thing  with 
which  the  labor  Is  incorporated.  (3)  If  the 
work  has  been  performed  in  such  a  way  as 
to  afford  a  defense  to  the  employer  against 
a  demand  for  the  price,  if  the  accident  had 
not  happened  (as  if  it  was  defectively  or 
improperly  done),  the  same  defense  will  be 
equally  available  to  him  after  the  loss.  In 
this  last  point,  Pothier  also  agrees  with  him, 
and  he  seems  supported  by  the  Roman  law. 
Story  on  Bailments,  {426;  1  Bell,  Comm. 
(4th  Ed.)  892,  894,  and  (5th  Ed.)  456,  458. 

But  those  rules  are,  of  course,  subject  to 
the  qualification  that  the  bailee  is  bound,  in 
all  proper  instances,  when  intrusted  with 
the  bailee's,  property,  to  exercise  due  care 
with  respect  to  the  subject  It  is  very  clear 
that,  at  common  law,  if  the  thing  of  the  em- 
ployer, on  which  the  work  is  done,  and  for 
which  materials  are  furnished,  is  by  ac- 
cident, and  without  any  fault  of  the  work- 
man, destroyed  or  lost  before  the  work  is 
completed,  or  the  thing  is  delivered  back, 
the  loss  must  be  borne  by  the  employer,  and 
he  must  pay  the  workman  a  full  compensa- 
tion for  the  work  and  labor  already  done, 
and  materials  furnished,  although  he  has 
derived  no  benefit  therefrom.  Thus,  where 
a  ship  was  accidentally  destroyed  by  fire, 
while  she  was  in  the  dock  of  a  shipwright, 
undergoing  repairs,  it  was  held  that  the 
shipwright  was  entitled  to  full  compensation 
for  all  his  work  and  labor  done  and  mate- 
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rials,  found  and  applied  tbereto,  before  the 
loss.  But  the  general  rule  may  be  control- 
led by  a  special  agreement  of  the  parties,  as 
in  this  case,  or  by  general  usage  and  custom 
of  the  trade.  Schouler  remarks  that  the 
fundamental  idea  of  our  whole  subject  is 
that  one  whose  pains  are  to  go  wholly  unre- 
warded ought  to  be  the  most  lightly  bound ; 
a  maxim  which,  however  distasteful  to  the 
strict  moralist,  is  thoroughly  consonant  with 
the  teaching  of  the  common  law.  And  since 
no  nice  gradation  by  the  amount  of  recom- 
pense is  hpre  attenipted,  bailments  at  common 
law  may  well  be  grouped  imder  these  three 
heads,  as  Judge  Story  himself  has  admitted: 
(1)  Those  for  the  sole  benefit  of  the  party  on 
the  bailor's  side;  (2)  those  for  the  sole  bene- 
fit of  the  party  on  the  bailee's  side;  (3)  those 
for  the  benefit  of  both  parties.  In  the  first 
two  instances,  the  benefit  designed  is  un- 
ilateral; in  the  third,  bilateral  or  redprocaL 
We  are  to  bear  in  mind  that  it  is  not  the 
actual  issue  of  the  undertaking,  but  Its  in- 
tent, by  which  recompense  is  to  be  tested. 
Under  such  a  classification,  the  foregoing 
titles  fall  readily  into  place;  and  the  parade 
of  Roman  names  imposes  less  readily  upon 
the  reader  who  reflects  that  there  is  much 
the  same  variety  of  transactions  capable  of 
performance,  whether  one  is  to  get  his  re- 
ward or  serve  gratuitously.  Schouler's  Bail- 
ments and  Carriers,  §  14,  p.  15.  Under  the 
title,  "Negligence  or  Diligence,"  with  regard 
to  bailments,  Van  Zile,  at  section  ^,  thus 
states  the  rule  in  a  practical  way: 

"Coupled  with  the  question  of  benefit  is  the 
question  of  negligence  or  diligence;  for  the  re- 
ceiving of  benefits  brings  the  requirement  of 
diligence,  and  the  absence  to  a  certain  extent 
excuses  negligence.  If,  for  example,  the  bailee 
is  to  receive  no  compensation  and  no  benefit, 
and  the  bailment  relation  is  solely  for  the  bene- 
fit of  the  bailor,  a  depositum  or  a  mandatum, 
the  law  does  not  require  of  the  bailee  so  high  a 
degree  of  diligence  as  it  would  in  case  of  com- 
modatum,  where  the  benefit  is  entirely  for  the 
bailee,  and  no  benefit  whatever  to  the  bailor. 
And  so  the  duties  and  liabilities  of  the  bailee, 
when  there  is  no  special  contract,  depend  almost 
entirely  upon  the  oenefit  received,  and  the  dili- 
gence he  has  shown  or  the  negligence  he  is 
guilty^ of.  If  the  bailment,  for  example,  is 
for  the  sole  benefit  of  the  bailor,  the  law  only 
requires  of  the  bailee  slight  diligence,  and  holds 
liable  for  gross  negligence.  If  for  the  sole  ben- 
efit of  the  bailee,  then  he  is  held  to  high  dili- 
gence, and  liable  for  slight  negligence;  If  for 
the  benefit  of  both  bailor  and  bailee,  ordinary 
diligence  and  ordinary  negligence.  This  is  the 
correct  summing  up  of  the  doctrines." 

[2]  Let  us  apply  this  rule  to  our  facts. 
Defendant  had  given  a  warranty  as  to  qual- 
ity or  workmanship  and  material  Plaintiff 
says  he  breached  it,  as  the  sideboard  proved 
to  be  defective;  but  defendant  denied  this 
allegation.  The  parties  were  therefore  in 
controversy,  and,  in  order  to  adjust  it,  they 
agreed  that,  instead  of  plaintiff  suing  on  the 
warranty,  defendant  should  place  the  side- 
board in  the  condition  before  warranted  by 
him.  The  settlement  of  the  dispute  in  this 
way  was  sufiScient  to  make  the  consideration 
material  and  reciprocal  between  the  parties, 


and  sufficient  to  support  the  contract,  just  as, 
at  common  law,  the  payment  of  a  part  of  a 
debt  upon  a  promise  to  release  or  forgive  the 
balance  was  nudum  pactum;  but,  if  there 
was  dispute  between  the  parties  as  to  the 
debt  or  the  amount  of  It,  this  constituted  a 
sufficient  consideration  to  support  the  re- 
lease of  the  balance  upon  a  settlement  York 
V.  Westall,  143  N.  0.  276,  65  S.  E.  724. 

[3,4]  The  bailment  was  therefore  for  the 
benefit  of  both  parties,  and  not  solely  for  that 
of  the  bailor  or  bailee,  and  consequently  the 
bailee  was  bound  to  the  use  of  ordinary  care 
in  respect  to  the  thing  bailed  to  him.  While 
the  burden  was  upon  the  bailor  to  show  the 
bailee's  negligence,  the  latter  knew  better 
than  the  bailor  how  the  accident  happened 
by  which  the  property  was  destroyed,  or 
should  know,  and  is  called  upon  to  offer 
proof  that  the  destruction  arose  from  the 
operation  of  forces  beyond  his  centred  or 
while  he  was  exercisins^  ordinary  care  for  the 
preservation  of  the  property  and  in  the  com- 
pletion of  the  work  upon  It;  not  that  the 
burden  shifts  to  him,  upon  proof  of  the  loss, 
which  is  prima  facie  evidence  of  negligence, 
but  that  he  should  satisfy  the  Jury  as  to  his 
due  care  or  take  the  risk  of  an  adverse  ver- 
dict Wintringham  v.  Hayes,  144  N.  Y.  1, 
38  N.  E.  9d9,  43  Am.  St  Rep.  725.  The  prima 
fade  case  arising  from  his  failure  to  return 
the  property,  and  its  destruction,  does  not 
forestall  the  verdict,  as  the  burden  of  proof 
still  rests  upon  the  plaintiff  and  he  must  ul- 
timately satisfy  the  Jury  of  the  existence  of 
negligence;  but  defendant  takes  his  chances 
on  the  verdict.  If  he  fails  to  go  forward  with 
proof  and  thereby  prevents  the  Jury  from  de- 
ciding according  to  the  prima  facie  case; 
not  that  they  are  bound  to  do  so,  as  the  cir- 
cumstances raising  it  may  satisfy  them,  with- 
out further  proof,  that  in  fact  there  was  no 
negligence,  but  that  they  may  do  so,  and,  If 
they  should  so  view  the  evidence,  the  defend- 
ant would  lose.  State  v.  Wilkerson,  164  N.  C. 
436,  79  S.  E.  888,  and  cases  cited  therein; 
Sweeney  v.  Erving,  228  U.  S.  233,  33  Sup. 
Ct  416,  57  L.  Ed.  815. 

This  court  said,  in  Henderson  ▼.  Bessent, 
68  N.  C.  223: 

The  bailment  was  for  the  benefit  of  the  par- 
ties ;  "so  upon  the  settled  distinction,  the  bailee 
is  only  liable  for  ordinary  neglect,  which  does 
not  embrace  a  case  of  accidental  destruction  by 
fire,  without  default  on  the  part  of  the  bailee." 

That  is  the  principle  under  which  this 
case  must  be  tried,  and  we  cannot  adopt  the 
defendant's  contention  that  it  was  a  gratui- 
tous bailment  on  his  part,  and  he  is  liable, 
therefore,  only  for  gross  negligence,  or  con- 
versely bound  to  the  use  of  slight  care. 
Plaintiff  released  the  cause  of  action  on  the 
warranty,  in  exchange  for  his  promise  to  re- 
pair the  sideboard,  and  the  benefit  he  thereby 
derived  furnished  the  consideration  for  his 
undertaking  as  bailee. 

[6]  It  would  seem  that,  by  the  common 
law,  in  such  a  case  as  this  one,  the  workman. 
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Independent  of  any  nsage  of  trade,  would  not 
be  entitled  to  any  compensation  for  his 
labor  and  material,  and  tbat  the  rule  would 
apply  that  the  thing  should  perish  to  the 
bailor,  and  the  work  and  material  to  the 
medianic  or  bailee,  if  the  latter  has  perform- 
ed his  duty  by  exercising  the  care  required 
of  him  in  the  possession  and  preservation  of 
the  thing  bailed  to  him  for  hire.  Story  on 
Bailments  (9th  Ed.)  (  462b;  GUlett  y.  Maw- 
man,  1  Taunton,  137. 

The  judge  should  have  tried  the  case  upon 
the  issue  tendered  by  the  defendant,  and 
there  was  error  in  refusing  to  do  so. 

New  triaL 


a«8  N.  C.  48) 

FOURTH   NAT.   BANK   OF   FAYBTTB- 

VILLE  V.  McARTHUB  et;  al. 

(No.  285.) 

(Supreme  Court  of  North  Carolina.     Jan.  13, 

1915.) 

1.  Tbial    ^=»29  —  Misconduct    of    Judge- 
Statements. 

Where,  in  an  action  on  certain  notes,  the 
alleged  signatares  of  indorsers  were  claimed  to 
be  forgeries,  a  question  by  the  trial  judge  to 
plain  tiflTs  counsel  as  to  why  he  did  not  call  the 
malcer  to  testify  as  to  the  genuineness  of  the  in- 
dorsers' signatures  was'  prejudicial  error. 

[Bjd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fS  80-^,  608;  Dec.  Dig.  ^s>2Q.} 

2.  Evidence    ^=a667— »  Experts  —  Cross- Ex- 
ami  nation— Signatures. 

On  an  issue  as  to  the  genuineness  of  the 
alleged  signatures  of  indorsers  to  the  notes 
sued  on,  it  was  error  to  submit  to  witnesses, 
testifying  to  their  opinion  as  to  the  genuineness 
of  the  signatures,  on  cross-examination,  immi- 
tated  signatures  made  bv  engravers  in  order  to 
test  the  witnesses'  knowledge. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2391:  Dec.  Dig.  <®=»567;  Wit- 
nesses, Cent.  Dig.  $  932.] 

3.  Etidbncb    ^=s>380— Photographs— Signa- 
tures. 

On  an  issue  as  to  the  genuineness  of  the 
signatures  of  alleged  indorsers  of  certain  notes 
sued  on,  enlarged  photographs  of  the  disputed 
writings  were  inadmissible  without  prelimmary 
evidence  of  the  photographer  who  made  them  as 
to  how  and  under  wtiat  conditions  they  were 
taken,  so  that  the  jury  might  determine  whether 
they  were  exact  reproductions. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent.  Dig.  §  1657;    Dec.  Dig.  <&=»380.] 

Appeal  from  Superior  Court,  Cumberland 
Connty;    Rountree,  Judge. 

Action  by  the  Fourth  National  Bank  of 
FayetteviUe  against  Adam  McArthur  and 
others.  Judgment  for  plaintiff  against  J. 
Sprunt  Newton  and  in  favor  of  the  other  de- 
fendants, and  plaintiff  appeala  Reversed, 
and  new  trial  granted. 

This  is  an  action  upon  two  promissory 
notes  of  $10,000  each,  dated  February  3  and 

4.  1914,  and  due  respectively  at  60  and  90 
days  after  their  date.  They  were  signed 
by  J.  Sprunt  Newton,  as  maker,  and  ap- 
parently indorsed  by  Adam  McArthur,  New- 
ton's brother-in-law,  and  Mrs.  M.  C.  Mc- 
Arthur, his  mother-in-law.    Judgment  by  de- 


fault for  want  of  an  answer  was  taken 
against  J.  Sprimt  Newton,  and  the  other 
defendants  filed  answers  denying  the  gen- 
uineness of  the  indorsements,  and  averring 
that  they  never  indorsed  the  said  notes  or 
authorized  any  one  to  do  so  for  them,  and 
out  of  this  controversy  the  issue  in  the  case 
arose.  It  may  be  well  for  a  proper  under- 
standing of  the  exceptions  considered  in  this 
court  to  state,  in  a  summary  way,  the  na- 
ture of  the  testimony  introduced  by  the  par- 
ties to  support  their  respective  contentions. 

The  plaintiff's  evidence  was  of  the  fol- 
lowing kind:  (1)  Opinions  of  witnesses  who 
testified  that  they  were  acquainted  with  the 
defendants'  handwriting  by  virtue  of  hav- 
ing seen  the  defendants  write,  or  their  ad- 
mitted signatures  in  the  course  of  business 
prior  to  this  controversy,  and  that  from 
such  a  recollection  they  were  able  to  form 
an  opinion  as  to  the  genuineness  of  the  in- 
dorsements in  controversy;  (2)  opinions  of 
witnesses  who,  by  virtue  of  experience  or 
special  study,  were  either  admitted  or  shown 
to  be  experts,  and  had  thereby  become  quali- 
fied to  compare  admittedly  genuine  handwrit- 
ings and  those  in  dispute  and  give  their 
opinion  upon  the  disputed  signatures;  (3) 
other  circumstances  and  inference^  which 
the  plaintiff  attempted  to  use,  such  as  state- 
ments from  their  witnesses  as  to  alleged  con- 
versations with  Adam  McArthur  about  his 
obligations  upon  notes  similar  to  these  in 
controversy,  and  some  of  these  notes  refer- 
red to  in  the  conversations  the  plaintiff  claim- 
ed to  be  old  notes  of  which  the  notes  in  con- 
troversy were  renewals.  These  conversations 
were  denied  by  Adam  McArthur,  and  the  de- 
fendants contend  that  there  were  corroborat- 
ing circumstances  tending  to  show  that  the 
denial  was  true.  Among  the  above-stated 
circumstances,  the  plaintiff  contended  that 
there  was-  similarity  between  the  signatures 
of  the  defendants  admitted  in  the  cases  as 
standards  of  comparison  and  the  signatures 
in  controversy. 

On  the  other  hand,  the  defendants  relied 
upon  the  following  '  kind  of  testimony :  (1) 
The  statements  of  the  defendants  themselves 
that  they  did  not  sign  their  names  upon  the 
notes  in  controversy,  which  was  corroborat- 
ed by  other  testimony;  (2)  'the  opinion  of 
witnesses  who  had  known  the  defendants 
for  many  years,  and  had  become  acquainted 
with  the  handwriting  of  both  of  the  defend- 
ants in  the  course  of  business  with  them, 
that  the  alleged  indorsements  were  not  gen- 
uine; (3)  the  opinions  of  experts  by  com- 
parison of  the  signatures  in  dispute  with 
admitted  standards  to  the  effect  that,  In 
their  opinion,  the  signatures  in  controversy 
were  not  genuine,  and  these  vTitnesses  gave 
many  reasons,  facts,  and  circumstances  tend- 
ing to  corroborate  their  opinion,  and  to  show 
before  the  jury  how  they  arrived  at  such 
an  opinion ;  (4)  other  facts  and  drcumstanc- 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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es  which  tended  to  show  the  Improbability 
that  the  defendants  indorsed  the  said  notes, 
such  as  the  entire  lack  of  consideration  on 
the  part  of  the  defendants  to  become  liable 
for  the  $20,000  in  notes  sued  upon,  the  pro- 
ceeds of  the  notes  having  been  paid  to  other 
parties,  and  evidence  that  some  controversy 
had  already  arisen  before  the  date  of  the 
alleged  notes  which  tended  to  put  the  defend- 
ants upon  their  guard  about  papers  coming 
from  the  source  that  these  notes  are  alleg- 
ed to  have  come,  and  the  evidence  of  good 
character  of  the  defendants  and  their  wit- 
nesses, and  the  dissimilarity,  as  shown  on 
the  standards,  and  the  sl^^tures  In  con- 
troversy. 

The  above  statement  of  the  nature  of  the 
evidence^  rather  than  a  summary  of  the  evi- 
dence Itself,  which  Is  not  necessary,  was 
taken,  substantially  only,  from  the  defend- 
ant's brief,  and  may  not  be  quite  as  strong 
for,  or  favorable  to,  the  plaintiff  aa  per- 
haps it  should  be.  It  will,  however,  answer 
our  purpose,  and  the  defendant  cannot  com- 
plain of  It 

The  jury  returned  a  verdict  for  the  de- 
fendants, and  from  the  Judgment  thereon, 
plaintiff  appealed. 

Rose  &  Rose,  of  Fayettevllle,  Manning  & 
Kltchln,  of  Ralei^,  and  Sinclair  &  Dye,  of 
Fayettevllle,  for  appellant.  Shaw  &  MacLean, 
of  Fayettevllle,  and  McLean,  Varser  &  Mc- 
Lean, of  Lumberton,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as. 
above).  There  are  many  exceptions  In  the 
record — 32,  we  believe.  The  number  could 
easily  be. reduced  to  leas  formidable  proper- 
tlons  without  any  sacrifice  to  the  plaintiff, 
if  we  desired  to  do  so,  but,  as  only  2  or  3  of 
them  will  be  examined,  we  will  not  under- 
take the  task  of  reduction,  but  may  .be  per- 
mitted to  suggest  that  counsel,  In  preparing 
assignments  of  error,  would  greatly  simplify 
and  facilitate  the  work  of  this  court.  If,  aft- 
er having  had  the  time  .and  the  opportunity 
to,  carefully  examine  their  exceptions  re- 
served during  the  hurry  of  the  trial,  some 
of  which  are  necessarily  made  inadvisedly, 
and  not  upon  proper  or  sufficient  study  and 
due  deliberation,  they  would  cull  out  those 
by  a  process  of  intelligent  selection  or  elimina- 
tion, as  the  case  may  require,  and  thus  leave 
only  those  of  real  or  supposed  merit  This 
method  would  not  only  be  of  decided  ad- 
vantage to  the  court  by  excluding  immate- 
rial matter  calculated  to  divert  attention  from 
the  main  questions  and  relieve  it  of  useless 
labor,  but  it  would  also  greatly  conserve  the 
Interests  of  the  appellant  by  presenting  his 
case  in  a  more  solid  and  compact  form.  We 
respectfully  conmiend  this  admonition  to 
our  brethren  of  the  bar.  In  the  confident  hope 
that  they  will  heed  it  in  the  luture  prepara- 
tion of  appeals. 

The  three  exceptions  we  will  consider  are 


these:  (1)  The  alleged  expression  of  opinion 
by  his  honor,  when  asking  the  plaintlfTs 
counsel  why  they  did  not  call  J,  Sprunt  New- 
ton. (2)  The  testimony  of  the  witness  O.  A. 
Lester  as  to  Imitations  of  the  genuine  sig- 
natures of  Adam  McArthur  made  by  him, 
he  being  an  expert  engraver,  which  were 
used  and  submitted  to  the  Jury,  with  his  ex- 
planation and  illustration  of  them,  to  show 
that  the  signature  of  Adam  McArthur  was 
easily  simulated,  and  also  similar  imitations 
of  Mrs.  McArthur's  genuine  signature,  which 
were  permitted  to  be  used  for  the  purpose 
of  disproving  the  genuineness  of  her  signature 
to  the  notes  In  dispute.  Certain  of  these 
imitations  by  the  engraver  were  handed  to 
some  of  plaintlfTs  witnesses,  among  others, 
A.  L.  McGowan  and  S.  W.  Cooper,  D.  I. 
Fort  and  R.  M.  Nixon,  who  had  testified  to 
the  signatures  of  the  two  McArthurs  as  be- 
ing genuine.  They  were  shown  to  the  wit- 
nesses in  an  envelope,  with  a  section  of  the 
same  cut  out  in  the  lower  right-hand  comer, 
sufficient  only  for  the  purpose  of  exhibiting 
the  signature  Itself,  and  not  the  remainder 
of  the  paper.  The  witnesses  were  then  asked 
for  their  opinions  as  to  the  genumeness  of 
those  signatures,  and  the  court  allowed  them 
to  be  cross-examined  in  regard  thereto,  with 
a  view  of  contradicting  or  at  least  weaken- 
ing their  former  testimony.  (3)  The  intro- 
duction of  certain  enlarged  photographs  of 
the  disputed  signatures,  known  as  photo- 
graphic-microscopic reproductions  of  the 
same,  magnified  154  times  by  the  process 
of  photography,  for  the  purpose  of  enabling 
David  N.  Carvalho  and  O.  A.  LesCer  to  com- 
pare or  contrast  with  the  admittedly  gen- 
uine signatures,  which  had  not  been  so  photo- 
graphed and  enlarged,  and  thereby  show  the 
discrepancies  between  the  two,  and  other- 
wise to  explain  and  Illustrate  their  testi- 
mony as  handwriting  experts.  There  was  a 
vast  deal  of  testimony  In  the  case,  and,  as 
we  have  stated,  numerous  other  exceptions, 
some  of  merit,  and  some  having  none,  but  the 
foregoing  synopsis  of  three  points  will  suffice 
for  a  clear  apprehension  of  the  case,  so  far 
as  we  will  discuss  it 

[1]  First  We  are  of  the  opinion  that  the 
remark  of  the  learned  and  unusually  care- 
ful Judge  in  regard  to  calling  J.  Sprunt  New- 
ton should  not  have  been  made,  and  was  cal- 
culated, as  an  intimation,  If  not  a  direct  ex- 
pression, of  opinion  upon  the  facts,  to  prej- 
udice the  plaintiff,  and  is  forbidden  by  the 
statute,  which  provides : 

''No  Judge,  in  giving  a  charge  to  the  petit  ju- 
ry, either  in  a  civil  or  criminal  action,  shall 
give  an  opinion  as  to  whether  a  fact  is  fully 
or  sufficiently  proven,  such  matter  being  the 
true  office  and  province  of  the  jury;  but  be 
shall  state  in  a  plain  and  correct  manner  the 
evidence  given  in  the  case  and  declare  and  ex- 
plain the  law  arising  thereon." 

There  have  been  numerous  decisions  upon 
this  statute,  and  this  court  had  shown  a  fixed 
purpose  to  enforce  it  rigidly  as  it  Is  written. 


N.C.) 


FOUBTH  NAT.  BANK  y.  McARTHUR 


41 


There  must  be  no  indication  of  the  judge's 
opinion  upon  the  facts,  to  the  hurt  of  either 
party,  either  directly  or  indirectly,  by  words 
or  conduct  The  judges  should  be  punctili- 
ous to  avoid  it,  and  to  obey  the  statutory  in- 
junction strictly.  We  are  absolutely  sure 
that  they  fully  desire  to  do  so,  and  their  oc- 
casional expressions  which  have  come  before 
this  court  for  review  and  held  to  be  viola- 
tions of  the  statute,  have  evidently  been  in- 
advertent, but  none  the  less  harmful.  The 
evil  impression  when  once  made  upon  the 
jury  becomes  well-nigh  ineradicable.  Judge 
Manly,  who  was  one  of  the  most  eminent 
and  just  of  our  judges,  said  in  State  v.  Dick, 
60  N.  C.  440,  86  Am.  Dec  439: 

"He  [the  presiding  judge]  endeavored  to  ob- 
viate the  effect  of  his  opinion,  by  announdng. 
in  distinct  terms,  the  jury's  independence  ox 
him ;  *  *  *  but  this  was  not  practicable  for 
him  to  do.  The  opinion  had  been  expressed, 
and  was  incapable  of  being  recalled.  «  «  * 
The  object  [of  the  statute]  is  not  to  inform  the 
jury  of  their  province^  but  to  guard  them 
against  any  invasion  of  it.  The  division  of  our 
courts  of  record  into  two  departments— the  one, 
for  the  judging  of  the  law,  the  other,  for  the 
judging  of  the  facts— is  a  matter  lying  on  the 
surface  of  our  judicature^  and  is  known  to 
everybody.  It  was  not  mformation  on  this 
subject  the  Legislature  intended  to  furnish; 
but  their  purpose  was  to  lay  down  an  inflexi- 
ble rule  of  practice— that  the  judge  of  the  law 
should  not  undertake  to  decide  Uie  facts.  If 
he  cannot  do  so  directly,  he  cannot  indirectly; 
if  not  explicitly,  he  cannot  by  innuendo.  What 
we  take  to  be  the  inadvertence  of  the  judge, 
therefore,  was  not  cured  of  its  illicit  character 
by  the  information  which  he  immediately  con- 
veyed. ♦  ♦  •  The  error  is  one  of  those  casu- 
alities  which  may  happen  to  the  most  circum- 
sTM»ct  in  the  progress  of  a  trial  on  the  circuit. 
When  once  committed,  however,  it  was  irrevoca- 
ble, and  the  prisoner  was  entitled  to  have  his 
case  tried  by  another  jury." 

And  to  the  same  effect  did  Justice  Hoke 
speak  in  State  v.  Cook,  162  N.  C.  586,  77  S. 
E.  750,  citing  and  approving  State  v.  Dick: 

'The  learned  and  usually  careful  judge  was 
evidently  conscious  that  he  had  probably  and 
by  inadvertence  prejudiced  the  prisoner's  case, 
for  he  added,  'But  the  court  has  no  right 
•  *  •  to  express  an  opinion  about  the  -case ;' 
but  the  forbidden  impression  had  already  bpen 
made,  and  as  to  the  vital  portion  of  the  pris- 
oner's plea,  and  on  authority,  the  attempted 
correction  by  his  honor  must  be  held  inefficiont 
for  the  purpose." 

So  in  State  v.  Ownby,  146  N.  C.  678,  61  S. 
E.  630,  we  said: 

"The  slightest  intimatiou  from  ^  judge  as  to 
the  strength  of  the  evidence,  or  as  .to  the  credi- 
bility of  a  witness,  will  always  have  a  great 
weight  with  the  jury,  and  therefore  we  must  be 
careful  to  see  that  neither  party  is  unduly  prej- 
udiced by  an  expreusion  from  the  bench  which 
is  likely  to  prevent  a  fair  and  impartial  trial." 

And  again  in  the  same  case: 

**We  know  that  his  honor  unguardedly  com- 
mented upon  the  testimony  of  the  witnesses, 
but.  when  the  prejudiced  remark  is  made  inad- 
vertently. It  invalidates  the  verdict  as  mufh  so 
as  if  used  intentionally.  The  probable  effect 
or  influence  upon  the  jury,  and  not  the  motive 
of  the  judge,  determines  whether  the  party 
whose  right  to  a  fair  trial  has  thus  beeh  im- 
paired is  entitled  to  another  trial." 


Like  views  and  cautionary  requests  to  the 

judges  were  stated  in  Withers  v.  Lane,  144 

N.  C.  184,  56  S.  E.  855: 

"The  learned  and  able  judge  who  presided  at 
the  trial,  inspired,  no  doubt,  by  a  laudable  mo- 
tive and  a  profound  sense  of  justice,  was  per- 
haps too  sealous  that  what  he  conceived  to  be 
right  should  prevail,  but  just  here  the  law, 
conscious  of  the  frailty  of  human  nature  at  best, 
both  on  the  bench  and  in  the  jury  box,  inter- 
venes and  imposes  its  restraint  upon  the  judge, 
enjoining  strictly  that  he  shall  not  in  any  man- 
ner sway  the  jury  bv  imparting  to  them  the 
slightest  knowledge  of  his  own  opinion  of  the 
case." 

The  case  of  Perry  v.  Terry,  144  N.  C.  330, 
57  S.  E.  1,  repeats  this  injunction  to  observ- 
ing the  mandate  of  the  statute,  for  it  is 
there  said : 

''Any  remarks  of  the  presiding  Judge,  made 
in  the  presence  of  the  jury,  which  have  a  ten- 
dency to  prejudice  their  minds  against  the  un- 
successful party,  will  afford  ground  for  a  re- 
versal of  the  judgment." 

It  is  very  strongly  and  urgently  reiterated 
in  Park  v.  Exum,  156  N.  C.  at  page  228,  72 
S.  E.  309,  as  follows: 

''The  court  has  always  been  swift  to  enforce 
obedience  to  our  law  which  forbids  a  presiding 
judge  to  express  an  opinion  on  the  disputed 
tacts  of  a  trial,  aud,  under  numerous  decisions 
construing  the  statute,  we  must  hold  this  re- 
mark of  his  honor,  in  the  presence  of  the  jury 
and  before  verdict,  to  be  reversible  error." 

We  have  not  cited  these  cases  for  the  pur- 
pose of  adjudging  that  plaintiff  can  avail 
Itself  of  what  was  said  by  the  judge  during 
the  trial  of  this  case,  but  to  again  emphasize 
the  Imperative  necessity  of  keeping  the  stat- 
ute steadily  in  mind  and  freeing  trials  of  an 
adverse  or  injurious  Intimation  of  opinion, 
to  the  end  that  there  may  be  such  a  fair  dnd 
impartial  trial  as  is  guaranteed  by  the  Con- 
stitution and  enforced  by  the  statute.  Many 
more  cases  could  be  cited  to  illustrate  the 
great  importance  of  this  matter,  but  we  omit 
any  reference  to  them,  for  the  obvious  reason 
that  those  mentioned  are  quite  sufficient  for 
the  purpose.  It  Is  true  we  have  held  that 
where,  by  the  nature  of  the  case,  a  party  Is 
called  upon  to  prove  or  disprove  a  fact  ma- 
terial to  his  success,  and  the  witness  who. 
If  anybody,  can  testify  to  it,  is  accessible  to 
him,  the  failure  to  produce  and  examine  hiui 
is  a  proper  subject  of  comment  before  the  jury 
(Powell  V.  Strickland,  163  N.  C.  393,  79  S.  E. 
872;  Goodman  v.  Sapp,  102  N.  C.  477,  9 
S.  E.  483),  but  this  of  coiirse,  meant  comment 
of  counsel,  and  not  of  the  judge,  whose  slight- 
est intimation  as  to  whether  a  fact  has  been 
found  or  not  will  have  the  greatest  weight 
(With  the  jury.  It  is  no^  necessary  to  decide 
whether  plaintiff  was  prompt  and  diligent 
enough  in  the  protection  of  its  rights  to  now 
take  advantage  of  this  slip  of  the  judge,  as 
we  will  order  a  new  trial  upon  another  point 
It  may  be  that  he  has  under  the  circum- 
stances, but  we  leave  the  Question  undecided. 

[2]  Second.  Our  opinion  la  that  there  was 
error  in  permitting  the  witnesses  of  the 
plaintiff  to  be  cross-examined  in  regard  to 
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the  signatures  which  were  written  or  en- 
graved by  Mr.  Lester  and  exhibited  to  them 
through  the  aperture  made  in  the  envelope, 
without  showing  the  rest  of  the  paper  in 
which  the  signature'  was  written,  it  being 
called  in  this  case,  rather,  facetiously,  though 
not  Inappropriately,  the  "cat-hole  test." 
These  papers  should  not  have  been  admitted 
at  all.  They  tended  to  introduce  collateral 
questions;  to  multiply  the  issues,  in  fact, 
though  perhaps  not  in  form;  to  divert  the 
minds  of  the  jurors  from  the  real  and  only 
question  to  be  decided;  to  confuse  them  in 
their  deliberations  and  to  put  the  witness  to 
an  unfair  disadvantage  and  to  entrap  him 
unwarily ;  and  also  to  take  the  plaintiff  by 
surprise  and  deprive  him  of  a  fair  opportu- 
nity to  know  the  general  nature  of  the  evi- 
dence, 80  that  he  may  prepare  to  meet  it.  It 
tends  more  to  muddy  the  waters  like  the  cut- 
tlefish, than  to  advance  the  purpose  for  which 
all  judicial  procedure  is  adopted,  and  that  is 
to  conduct  the  trial  so  as  to  establish  the 
truth  and  to  adjudicate  rights  according  to 
the  pertinent  and  the  determinative  facts, 
and  always  to  adhere  closely  to  the  issue 
upon  which  the  decisioh  should  turn.  It  was 
well  said  in  Hardy  v.  Harbin,  154  U.  S.  598, 
Append.,  14  Sup.  -Ct.  1172,  22  L.  Ed.  378,  s.  c, 
Fed.  Gas.  No.  6,059,  that,  taken  at  its  best, 
evidence  of  experts  by  comparison  of  hand- 
writing is  very  unreliable.  And  in  Adams  v. 
Field,  21  Vt.  256: 

"Those  having  much  experience  in  the  trial 
of  questions  depending  upon  the  genuineDess 
of  handwriting  will  not  require  to  be  reminded 
that  there  is  nothing  in  the  whole  range  of  the 
law  of  evidence  more  unreliable,  or  where  courts 
and  juries  are  more  liable  to  be  imposed  upon.*' 

Expert  testimony  is  permissible  .in  such 
cases,  but  it  is  not  always  the  best  proof  of 
which  the  matter  is  susceptible,  and  its  effi- 
ciency and  probative  force  is  sometimes  easi- 
ly magnified,  and  by  it  the  truth  is  deftly 
concealed.  It  therefore  follows  that  all 
proper  precautions  should  be  taken  to  pre- 
vent impositions  upon  the  court  and  jury. 
Hoag  V.  Wright,  174  N.  Y.  36,  66  N.  E.  579, 
63  L.  R.  A.  163 ;  U.  S.  V.  Pendergast  (O.  O.) 
32  Fed.  198. 

We  may  remark  imprimis,  and  for  the  pur- 
pose of  showing  the  application  of  the  author- 
ities hereinafter  cited,  that  it  was  not  coin- 
petent  to  submit  specimens  of  the  admittedly 
genuine  and  the  disputed  papers  to  the  jury 
for  their  independent  examination,  before 
the  passage  of  our  recent  statute.  The  old 
and  strict  rule  had  been  somewhat  relaxed 
before  them,  by  allowing  the  witness  to  hand 
the  papers  to  the  jury — the  standards  and 
the  questiohed  documents — and  explain  the 
similarities  and  the  dissimilarities  to  them, 
so  as  to  illustrate  his  own  testimony  and  the 
reasons  for  his  opinion.  Fuller  v.  Fox,  101 
N.  a  119,  7  S.  B.  589,  9  Am.  St  Rep.  27 ; 
Martin  v.  Knight,  147  N.  C.  564,  61  S.  E.  447 ; 
Nicholson  v.  Lumber  Co.,  156  N.  C.  59,  72  S. 
B.  86,  36  L.  R.  A.  (N.  S.)   162;    Thomas  ▼. 


State,  18  Tex.  App.  213.  But  this  was  the 
extreme  limit,  beyond  which  the  party  was 
not  allowed  to  go.  The  statute  changes  the 
rule,  but  is  so  carefully  and  explicitly  worded 
as  to  exclude  by  clear  implication  the  exami- 
nation of  any  papers  but  those  admitted  to 
be  genuine,  as  standards  or  models  of  the 
true  handwriting,  and  the  writings  in  dis- 
pute.   It  provides: 

"In  all  trials  in  this  state,  when  it  may  other- 
wise be  competent  and  relevant  to  compare 
handwritings,  a  comparison  of  a  disputed  writ- 
ing with  any  writing  proved  to  the  satisfaction 
of  the  judge  to  be  genuine  shaU  be  permitted  to 
be  made  by  witnesses,  and  such  writings  and 
the  evidence  of  the  witnesses  respecting  the 
same  may  be  submitted  to  the  court  and  jury  as 
evidence  of  the  genuineness  or  otherwise  of  the 
writing  in  dispute." 

Before  the  enactment  of  this  law,  this 
court  held,  in  Tunstall  v.  Cobb,  109  N.  C. 
316,  14  S.  E.  28,  and  other  cases,  that  the  in- 
vestigation must  be  restricted  to  the  writings 
that  are  genuine  and  those  alleged  to  be  spu- 
rious, and  that  other  writings  not  of  this 
class  should  be  excluded  in  making  the  com- 
parison. W^e  are  aware  that  there  has  been 
some  conflict  of  authority  upon  this  question, 
but  in  the  midst  of  all  the  differing  notions 
about  it  we  prefer,  as  we  have  the  choice, 
not  only  to  abide  by  the  language  of  our  stat- 
ute as  being  restrictive  in  its  nature,  but  to 
adopt  what  is  said  in  Rogers  on  Expert  Tes- 
timony (2d  Ed.)  p.  342,  {  144,  which  is  as 
follows: 

"The  question  has  been  raised  whether  it  is 
competent  on  cross-examination  to  test  the 
knowledge  of  the  witness  by  showing  him  real 
and  fictitious  signatures  and  asking  him  to  say 
which  of  them  are  genuine.  In  those  states 
where  a  comparison  is  only  allowed  to  be  made 
with  writings  which  are  adoutted  to  be  genuine, 
it  is  evident  that  such  a  comparison  should  not 
be  allowed  except  both  parties  are  agreed  which 
of  the  signatures  are  real  and  which  false,  for, 
unless  so  agreed,  side  issues  are  raised  which 
complicate  the  case.  The  rule  which  excludes 
writings  not  admittedly  genuine  applies  with  as 
much  force  to  the  cross-examination  as  to  the 
direct  examination.  To  admit  such  writings 
would  lead,  as  well  in  the  one  case  as  in  the 
other,  to  an  indefinite  number  of  collateral  is- 
sues, and  would  operate  as  a  surprise  to  the 
opposite  party  who  would  not  know  what  writ- 
ings were  to  be  produced,  and  therefore  could 
not  be  prepared  to  meet  them" — citing  Howard 
V.  Patrick  43  Mich.  121,  128.  5  N.  W.  84,  Rose 
V.  First  National  Bank  of  Springfield,  91  Mo. 
399,  3  S.  W.  876,  60  Am.  Rep.  258,  Massey 
V.  Bank,  104  la  327,  Hilsley  y.  Palmer,  32 
Hun  (N.  Y.)  472  (1884),  and  Van  Wyck  v.  Mc- 
intosh, 14  N.  Y.  439,  which  support  the  text. 

See,  also;  Dietz  v.  Fourth  National  Bank, 
69  Mich.  287,  289,  37  N.  W.  220. 

The  case  of  Hilsley  v.  Palmer,  supra,  is  an 
interesting  one,  and  decisive  of  this  one,  if 
we  follow  it  as  an  authority  and  adopt  its 
conclusions,  and  we  do  not  see  why  we  should 
not,  as  it  Is  of  a  very  persuasive  character, 
by  reason  of  its  clear  statement  and  sti'on^ 
reasoning.  The  New  York  Court  of  Appeals 
has  considered  this  question  in  at  least  one 
famous  and  hotly  contested  case  (People  v. 
Albert  T.  Patrick,  182  N*  Y.  175,  74  N.  E. 
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S48),  in  which,  with  its  usual  conyincing 
logic,  it  demonstrates  the  nnfaimess  of  ^is 
kind  of  examination  when  applied  to  an  opin- 
ion witness — that  is,  one  who  testifies  from 
actual  knowledge  of  the  handwriting  in  ques- 
tion, or  his  familiarity  with  it,  acquired  by 
basiness  intercourse  or  other  association  with 
its  supposed  author — and  concludes  that  '*it 
was,  obviously,  an  unfair  test,"  and  then 
says: 

"It  is  to  be  obserred  that  Harmon  was  called 
upon  to  testify,  by  reason  of  bis  competency  to 
form  an  opinion  from  long  acquaintance  with 
the  handwriting  of  the  deceased,  and  not  by  rea- 
son of  his  being  a  professional  expert  in  hand- 
writing or  penmanship.  I  tbink  the  question  is 
distinguishable,  upon  the  facts,  from  that  passed 
upon  in  Hoag  v.  Wright,  174  N.  Y.  36  [66  iM. 
B.  579.  63  L.  R.  A.  163]." 

The  case  of  Hoag  v.  Wright,  supra,  was 
distinguished  from  People  v.  Patrick,  because 
in  the  former  the  witness  was  an  acknowl- 
ed  expert  in  handwriting,  and,  we  suppose, 
was  therefore  thought  to  be  able  to  take  care 
of  liimself,  and  to  be  better  acquainted  with 
the  "tricks  of  the  trade." 

The  law  is  well  stated  in  Andrews  v.  Hay- 
den's  Adm'r,  88  Ky.  455,  459,  11  S.  W.  428, 
430: 

'*The  admissions  of  these  spurious  signatures, 
prepared  by  an  experienced  expert,  for  the  pur- 
pose of  being  presented  to  the  witnesses  for  the 
plaintifif,  was  manifestly  wrong.  They  were 
executed  with  such  skill  as  to  deceive  any  ordi- 
nary observer,  or  those  having  no  other  experi- 
ence than  their  familiarly  with  their  neighbor 
and  his  handwriting.  Such  writings  should 
have  been  excluded,  because  tending  to  obstruct 
the  proper  administration  of  the  law,  and  de- 
ceiving, by  the  skill  in  their  execution,  the  minds 
of  honest  men.  It  was  neither  a  just  nor  legal 
test,  and  threw  no  light  on  the  issue  presented." 

A  strong  case  favoring  this  view  is  Wil- 
mington Savings  Bank  v.  Waste,  76  Vt  331, 
336,  57  Atl.  241,  where  the  court  held  that  in 
cross-examination  it  was  competent  for  the 
defendant,  for  the  purpose  of  testing  the 
correctness  of  the  witness'  Judgment,  to 
show  him  signatures  of  the  defendant  conced- 
ed or  proved  to  be  genuine,  but  this  was  the 
limit  of  comparison.  The  defendant  examin- 
ed the  witness  as  though  he  were  an  expert, 
when  he  was  not.  His  testimony  was  di- 
rectly upon  the  question  whether  or  not  the 
signature  upon  the  note  in  suit  was  genuine. 
But,  if  the  witness  had  been  an  expert,  the 
rule  required  that  a  standard  of  comparison 
should  be  established  before  he  could  be  ex- 
amined by  the  use  of  signatures  made  for 
the  purpose  of  the  trial.  It  appears  that  the 
signature  upon  another  note  in  evidence  was 
conceded  to  be  the  defendant's,  but  the  ex- 
ceptions do  not  show  that  it  was  used  in  the 
cross-examination.  The  witness  was  requir- 
ed to  select  from  the  three  papers  the  genuine 
signatures  of  the  defendant,  and  then  the 
papers  went  to  the  Jury.  It  was  error  to 
permit  this  course  of  examination  and  to  al- 
low the  papers  to  be  submitted  to  the  Jury. 
Sanderson  v.  Osgood,  52  Vt.  309;  Rowell  v. 
Fuller,  59  Vt  688,  10  AtL  853;    GosteUo  v. 


Cfow^,  133  Mass.  352;    Abbotfs  Trial  Bv. 

(2d   Ed.)    488,   489.    Speaking  of  collateral 

writings,  the  court,  in  State  v.  Minton,  116 

Mo.  605,  614,  22  S.  W.  808,  810,  said: 

'*They  were  no  part  of  the  record  in  the  case, 
not  admitted  to  be  in  the  handwriting  of  either 
one  of  the  defendants,  and  clearly  inadmissible 
for  the  purpose  of  comparison." 

While  we  have  noted  that  there  is  some 

conflict,  we  yet  tbink  the  weight  of  authority 

and  the  rule  of  reason  is  in  favor  of  the 

plaintiff's  contention  and  against  the  court's 

ruling.    We  add  to  the  authorities  already 

cited  the  following:  Thomas  v.  State,  18  Tex. 

App.  213,  approved  by  repeated  decisions  in 

that  court;    Wlgmore  on  Evidence,  §§  1996, 

2001,  and  2002 ;   King  v.  Donahue,  110  Mass. 

155,  14  Am.  Rep.  589 ;   Sanderson  v.  Osgood, 

52  Vt  309 ;  U.  S.  v.  Chamberlahi,  12  Blatdif . 

390,  Fed.  Gas.  No.  14,778;    Gaunt  v.  Harfc- 

ness,  53  Kan.  405,  36  Pac.  739,  42  Am.  St 

Rep.  297 ;    Van  Wyck  v.  Mcintosh,  14  N.  Y; 

439;   Bank  v.  Hyland,  53  Hun,  108,  6  N.  Y. 

Supp.  78 ;   Rose  v.  Bank,  91  Mo.  399,  3  S.  W. 

876,  60  Am.  Rep.  258;   Mid  analogous  cases 

are:   State  v.  Griswold,  67  Oonn.  290,  34  Atl. 

1046,  33  L.  R.  A.  227 ;   Bacon  y.  WilUams,  13 

Gray  (Mass.)  525;    Kirksey  v.  Kirksey,  41 

Ala.  636;    Howard  v.  Patrick,  43  Mich.  126, 

5  N.  W.  84 ;  People  v.  Murphy,  135  N.  T.  455, 

32  N.  E.   138;    Fogg  v.  Dennis,  3   Humph. 

(Tenn.)    48.    In   Rose  v.   Bank,   supra,   the 

court  said: 

'The  rule  which  excludes  extrinsic  papers  and 
signatures,  is  substantially  the  same  in  the 
direct  and  cross  examination.  Papers  *  «  « 
not  relevant,  as  evidence,  to  the  other  issues, 
are  excluded  mainly  on  the  ground  that  to  ad- 
mit such  documents  would  lead  to  an  indefinite 
number  of  collateral  issues,  and  would  operate 
as  a  surprise  upon  the  other  party,  who  would 
not  know  what  documents  were  to  be  produced. 
*  *  *  The  reason  of  the  rule  applies  to  the 
cross  examination  with  as  much  force  as  to  the 
direct  examination.  The  signatures  should  have 
been  excluded,  whether  used  to  test  the  witness 
as  an  expert,  or  to  test  his  knowledge  of  the 
handwriting  of  the  plaintiff." 

Wigmore  on  Ev.  §f  1996,  2001,  ^002,  subsec. 
2,  says: 

**The  specimens,  to  afford  a  fairly  trustworthy 
inference,  must,  of  course,  be  genuine.  But,  fur- 
thermore, the  process  of  proving  their  genuine- 
ness may  result  (as  in  the  case  of  the  expert's 
use  of  them)  in  a  multiplicity  and  confusion  of 
issues.  The  specimens  submitted  to  the  jury 
must  be  genuine." 

2  Elliott  on  Ev.  1 1105,  says: 

"In  those  jurisdictions  where  there  are  no 
statutes  regulating  the  admissions  of  opinion 
as  to  comparison  of  handwriting  three  distinct 
rules  seem  to  prevail.  In  a  few  jurisdictions 
the  rule  is  that  the  opinion  of  experts  based  on 
any  comparison  is  improper;  in  other  jurisdic- 
tions the  rule  is  that  opinions  are  admissible  in 
case  the  writings  to  be  compared  are  in  evi- 
dence for  another  purpose  and  admitted  to  be 
genuine;  and  the  third  rule  is  that  opinions  of 
experts  are  admissible  as  in  the  rule  immedi- 
ately preceding  and,  in  addition,  on  writings 
whose  genuineness  has  been  proved  in  the  trial 
for  the  express  purpose  of  comparison.  The 
reason  given  for  holdin&r  that  the  only  papers 
that  can  be  used  in  such  an  examination  of  an 
expert  are  those  which  have  beep  brought  into 
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the  case  for  another  purpose  is  that  such  r  lim- 
itation is  necessary  in  order  to  avoid  the  evil  pf 
collateral  issues,  the  danger  of  fraud  in  select- 
ing specimens,  and  the  danger  of  misleading  the 
jury." 

It  is  perfectly  clear  that  evidence  of  this 
kind  may  be  liable  to  abuse,  and  so  manip- 
ulated or  used  as  to  give  the  Jury  a  false 
impression  as  to  the  real  value  of  a  witness' 
testimony.  It  is  dangerous,  (o  aay  the  least 
of  it,  and  may  tend  more  to  suppress  than 
to  disclose  the  truth.  The  imitation  may  be 
made  so  perfect  as  to  mislead  a  trained  ex- 
pert, and  it  seems  from  the  books  that  this 
has  sometimes  been  done.  How,  then,  can 
a  mere  opinion  witness  be  expected  to  stand 
the  ordeal  of  such  an  examination,  without 
the  benefit  even  of  a  tithe  of  the  expert's 
8tu4y  and  experience,  if  the  latter  fails?  It 
shows  the  necessity  of  confining  the  exam- 
ination to  tile  genuine  specimens  and  the  dis- 
puted writings.  The  above  authorities,  or 
some  of  them,  also  hold  that  it  is  incompetent 
to  introduce,  such  imitations  of  the  genuine 
signature  for  tlie  purpose  of  showing  how 
easily  it  may  be  forged  or  counterfeited. 
Thomas  v.  State,  18  Tex.  App.  218.  And  in 
Hickory  v.  U.  S.,  151  V»  S.  at  page  306,  14 
Sup.  Ct.  335,  38  L.  Ed.  170,  the  court  said: 

"In  the  absence  of  statute,  papers  irrelevant 
to  the  Issues  on  the  record  were  held  not  re- 
ceivable in  evidence  at  the  trial  for  the  mere 
purpose  of  enabliui?  the  jury  or  witnesses  to  in- 
stitute a  comparison  of  hands.  Bromage  v. 
Rice,  7  Car.  &  P.  548;  Doe  v.  Newton,  5  Ad. 
&  El.  514;  Griffits  v.  Ivery,  11  Ad.  &  El.  822; 
1  Greenleaf,  EvJ  §  580.  The  danger  of  fraud  or 
surprise  and  the  multiplication  of  collateral  is- 
sues were  deemed  insuperable  objections,  al- 
though not  applicable  to  papers  already  in  tbe 
cause,  in  respect  of  which,  also,  comparison  by 
the  jury  could  not  be  avoided." 

[3]  Third.  The  enlarged  photographs  of 
the  disputed  writings  should  not  have  been 
used,  at  least  without  proving,  by  the  man 
who  made  them,  how  and  under  what  con- 
ditions they  were  taken  by  him,  so  as  to  let 
the  Jury  finally  decide,  from  the  facts,  wheth- 
er they  are  an  exact  reproduction.  It  was 
held  in  Bank  v.  Wisdom,  lU  Ky.  148,  63  S. 
W.  461,  that  such  enlargements  of  the  sig- 
natures should  be  authenticated  by  the  pho- 
tographer. In  Tome  v.  Parkersburg  R.  R. 
Co.,  39  Md.  36,  17  Am.  Rep.  540,  it  is  said, 
with  reference  to  this  subject: 

"The  testimony  of  the  photographer  comes 
within  the  same  principle  as  that  of  Paine. 
It  was  ofFei'od  to  establish  the  forgery  of  the 
certificates  in  controversy,  by  comparing  them 
with  copies  (obtained  by  photographic  processes, 
either  magnified  or  of  natural  size)  of  certain 
signatures  assumed  or  admitted  to  be  genuine, 
Qud  pointing  out  the  differences  between  the 
supposed  genuine  and  disputed  signature.  As 
a  general  rule,  in  proportion  as  the  media  of  evi- 
dence are  multiplied,  the  chances  of  error  or 
mistake  are  increased.  Photographers  do  not 
alwaj'B  produce  exact  facsimiles  of  the  objects 
delineated,  and.  however  indebted  we  may  be 
to  that  beautiful  science  for  much  that  is  use- 
ful as  well  as  ornamental,  it  is  at  last  a  mimetic 
art,  which  furnishes  only  secondary  impressions 
of    the   original,    that   vary    according    to    the 


lights  and  shadows  which  prevafl  whilst  being 
taken." 

This  principle  has  been  sanctioned  by  the 
following  authorities:  Hynes  v.  McDermott, 
82  N.  Y.  41,  50,  37  Am.  Rep.  538 ;  Oil  Co.  v. 
Bank,  34  Tex.  Civ.  App.  565,  79  S.  W.  651; 
RaUway  Co.  v.  Bank,  56  Ohio  St,  386,  47  N. 
E,  249;  Bank  v.  P.  S.  S.  &  G.  S.  F.  R.  Co.,. 
137  N.  Y.  242,  33  N.  E»  378,  19  L.  R.  A.  331,  33 
Am.  St  Rep.  712;  Houston  v.  Blythe,  60 
Tex.  512;  Eborn  v.  Zimpelman,  47  Tex.  513, 
26  Am.  Rep.  315;  Howard  v.  Bank,  189  111. 
577,  59  N.  E.  1106;  Smith  v.  Martin,  135 
Cal.  251,  67  Pac  779;  Healy  v.  Bank,  160 
111.  App.  637 ;  Erb  et  al.  v.  G.  R.  RaUway  Co., 
42  U.  C.  Q.  B.  42;  B.  &  O.  Railway  Co.  y. 
Wilkens,  44  Md.  17,  22  Am.  Rep.  26;  Har- 
rison and  Brown,  Trustees,  t.  A.  &  E.  R. 
Railroad  Co.,  50  Md.  513;  W.  M.  R.  R.  Co. 
V.  Bank,  60  Md.  42,  48;  Burrows  v.  Klunk, 
70  Md.  460,  17  Atl.  378,  3  L.  R.  A.  576, 
14  Am.  St.  Rep.  371;  Barabasz  y.  Kabat,  86 
Md.  34,  37  Atl.  720;  Lamm  v.  Homestead 
Ass'n  Co.,  49  Md.  241,  33  Am.  Rep.  246;  In- 
surance Co.  y.  Swain,  100  Md.  575,  60  Atl. 
469;  Mooree  v.  Bank,  111  U.  S.  169,  4  Sup. 
Ct  345,  28  L.  Ed.  385. 

The  court  said,  in  Hynes  y.  McDermott, 
supra: 

"It  would  be  carrying  the  matter  much  farther 
to  permit  an  expert  to  compare  photographic 
copies  of  signatures,  and  therefrom  to  testify 
as  to  the  genuineness  of  a  disputed  signature. 
We  may  recognise  that  the  photographic  pro- 
cess is  ruled  by  general  laws  that  are  uniform  in 
their  operation,  aind  that  almost  without  excep- 
tion a  likeness  is  brought  forth  of  the  object 
set  before  the  camera.  Still  somewhat  for  exact 
likeness  will  depend  upon  the  adjustment  of  the 
machinery,  upon  the  atmospheric  conditions,  and 
the  skill  of  the  manipulator.  And  in  so  deli- 
cate a  matter  as  the  reaching  of  judicial  results 
by  the  comparison  of  writings  through  the  tes- 
timony of  experts  it  ought  to  be  required  that 
the  witness  should  exercise  his  acumen  i:ipon  the 
thing  itself  which  is  to  be  the  basis  of  his  judg- 
ment; and  still  more,  that  the  thing  itself 
should  be  at  hand,  to  be  put  under  the  eye  of 
other  witnesses  for  the  trial  unon  it  of  their 
skill.  The  certainty  of  expert  testimony  in  these 
cases  is  not  so  well  assured  as  that  we  can 
afford  to  let  in  the  hasard  of  errors  or  differences 
in  copying,  though  it  be  done  by  howsoever  a 
scientific  process.  Beside,  as  before  said,  there 
was  no  proof  here  of  the  manner  and  exactness 
of  the  photographic  method  used.  It  was  right 
not  to  receive  Loader's  evidence  as  that  of  an 
expert." 

The  courts  that  have  allowed  tills  kind  of 
evidence  have  generally  held  that  both  the 
admittedly  genuine  signature  and  the  one  in 
dispute  shall  be  alike  photographed,  and  the 
testimony  of  the  photographer  taken  as  to 
the  accuracy  of  the  method  pursued  by  him 
and  the  results  obtained.  U.  3.  v.  Ortiz,  176 
U.  S.  422,  20  Sup.  Ct  466,  44  L.  Ed.  529,  and 
other  cases,  supra.  It  is  not  necessary  now 
to  say  more  upon  this  question,  as  the  de- 
ficiencies in  the  proof  may  be  easily  sup- 
plied. All  we  decide  is  that  the  photographic 
copies  were  not  admissible  in  the  then  state 
of  the  evidence,  and  no  more. 

There  are  other  errom  assigned  which  seem 
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to  have  merit  in  them,  but  we  will  refrain 
from  any  further  reference  to  them*  as  they 
may  not  occur  again.    For  those  already  in* 
dicated  a  new  trial  is  ordered. 
New  trial. 


a68  N.  C.  36) 

YOUNG  V.  WESTERN  UNION  TELEGRAPH 

CX>.    (No.  517.) 

<Supreme  Court  of  North  Carolina.     Jan.  13, 

1915.) 

1.  Tblegbaphs  and  Telephones  ^=>  66— De- 
uly  of  Message — Evidence. 

Evidence  that  plaintiff,  an  hour  after  de« 
livering  to  defendant^i  agent  a  message  request* 
ing  the  addressee  to  meet  him  with  a  convey- 
«nce,  told  the  agent  that  he  was  sick,  and  was 
informed  by  the  agent  that  the  message  had  been 
•delivered,  is  admissible,  in  an  action  for  delay, 
on  the  issue  of  notice  to  defendant  of  the  impor- 
tance of  the  message. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  f|  61-63;  Dec.  Dig. 

'•J 


2.  Telegbafhs  and  Telephones  ^=»27— 
Neolioence  in  Tbansmission  of  Message 
—What  Law  Govebns. 

A  telegram  was  sent  from  one  state  to  a 
:point  in  an  adjoining  state,  to  which  there  was 
no  direct  telegraph  line.  The  nearest  point, 
however,  was  connected  with  the  place  oi  des- 
tination by  telephone.  The  telegraph  company, 
as  agent  for  the  sender,  attempted  to  telephone 
the  message.  Held,  that  the  telephoning  of  the 
message  was  a  porely  intrastate  transaction, 
and  the  telegraph  company's  liabOity  for  negli- 
gence in  that  particular  was  governed  by  the 
law  of  the  state  of  the  destination  of  the  mes- 
sage 

[Ed.  Note.— Foi   other  cases,  see  Telegraphs 
4ind  Telephones,  Cent.   Dig.  f  80:    Dec.  Dig. 

-3  TELEOBAPHS  AND  TELEPHONES  ^=967— DS- 
LAT— DaVAOBS. 

Where  plaintift,  who  had  the  measles,  wir^ 
-^d  home  for  a  conveyance  to  meet  him  at  the  sta- 
tion, and  the  telegraph  company  negligently  de- 
layed the.  message,  so  that  plaintiff  was  not  met, 
it  was  not  liable  for  injuries  resulting  from 
plaintifiTs  walking  home,  where  he  might  have 
secured  lodging  at  the  place  at  which  he  alight- 
ed or  telephoned  for  a  conveyance. 

[Ed.  Note.— For  other  cases,   see  Telegraphs 
and  Telephones,  Cent.  Dig.  {$  64-68 ;  Dec.  Dig. 


4^  TELEOBAPHS  AND  Telephones  ^3»54>-Lim- 

ITATION  OF  LIABILITT->DELAT  OF  MESSAGE. 

A  printed  condition  on  the  back  of  a  tel- 
•agrapk  blank  that,  unless  the  message  was  re- 
peated, recovery  was  limited  to  $50,  is  invalid. 
[Ed.   Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  gf  S&-A7;   Dec,  Dig. 
'•J 


5.  Telegraphs  AND  TELEPHONES  ^s»64— Lnc- 
iTATiON  OF  Liability— Amount. 

A  stipulation,  in  an  interstate  message,  that 
recovery  should  not  exceed  $50,  unless  it  was  re- 
peated, is  invalid. 

fEd.   Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Cent.  Dig.  {§  3^-47;  Dec.  Dig. 


Appeal  from  Superior  Court,  Mitchell 
County:    Webb,   Judge. 

Action  by  F.  W.  Young  against  the  West- 
em  Union  Telegraph  Company.  From  a 
judgment  for  plaintiff,  *  defendant  appeala 
Reversed,  and  new  trial  granted. 


George  H.  Fearons,  of  New  York  City,  and 
Alfred  S.  Barnard,  of  Asheville,  for  appel- 
lant   Chas.  E.  Qreene  and  John  C.  McBee, 
both   of  Bakersville,  and  J.   W.    Pless,   of 
.Marion,  for  appellee. 


CLARK,  C.  J.  On  February  13,  1913,  the 
plaintiff  filed  in  the  defendant's  otllc^e  at 
Johnson  City,  Tenn.,  a  message  addressed 
to  his  wife,  "Bakersville,  N.  C,  via  Toecane" 
reading  as  follows:  "Am  coming  home  to- 
day;   have  conveyance  at  station." 

[1]  Exceptions  1  and  15  are  that  the  plain- 
tiff was  allowed  to  testify  that  at  12  o'clock 
noon,  about  an  hour  after  he  had  filed  the 
message,  he  again  went  to  the  defendant's 
office  in  Johnson  City  and  asked  the  official 
in  charge  if  the.  message  had  been  delivered, 
stating  that  he  was  very  sick  and  anxious 
to  have  it  delivered  promptly.  He  was  told 
in  reply  that  it  had  been  delivered  all  right 
As  the  defendant's  evidence  is  that  the 
message  did  not  reach  Toecane  till  2:30  p. 
m.,  this  evidence  was  competent  to  show 
that  the  defendant  had  notice  of  the  impor- 
tance of  promptness  before  the  message  in 
fact  was  sent  The  plaintiff  was  not  estop- 
ped by  the  incorrect  reply  that  the  message 
had  already  been  delivered.  It  would  not 
have  taken  the  train  2^  hours  to  go  from 
Johnson  City  to  Toecane.  The  telegraph 
ought  to  be  speedier. 

[2,  S]  It  is  2^  miles  from  Toecane  to 
Bakersville,  and  there  is  a  telephone  line 
over  which  the  defendant  should  have  trans- 
mitted this  message  to  Bakersville.  Indeed, 
according  to  the  evidence,  it  could  have  been 
sent  over,  with  proper  diligence,  by  the  mail 
or  other  means  long  before  the  plaintiff  ar- 
rived at  9:80  p.  m. 

The  defendant  undertook  to  transmit  this 
message  over  its  telegraph  line  from  John- 
son City  to  Toecane,  which  was  an  inter- 
state transaction.  There  was  no  damage 
alleged  in  this  respect,  for  the  message  was 
not  received  at  Toecane  till  2:30  p.  m. 
This  was  seven  hours  before  the  plaintiff's 
arrival  at  that  point  on  the  9 :30  p.  m.  train. 
The  defendant  further  undertook  to  trans- 
mit the  message,  on  behalf  of  the  plaintiff, 
over  the  telephone  line  from  Toecane  to  Ba- 
kersville. This  was  purely  an  intrastate 
transaction,  and  as  to  that  default  there  was 
evidence  of  negligence,  for  the  natural  con- 
sequences of  which  the  defendant  is  liable. 
It  is  not  liable  because  the  plaintiff  had 
measles,  nor  for  the  weather,  nor  for  the 
plaintifiTs  ill-advised  conduct  under  such  cir- 
cumstances in  walking  out  that  night  from 
Toecane  to  Bakersville,  when  the  evidence 
shows  that  he  could  have  secured  lodging 
in  Toecane,  or  might  have  phoned  out  to 
Bakersville  for  a  conveyance  after  hia  ar- 
rival at  Toecane. 

In  view  of  the  errors  assigned  In  these 
respects,  there  must  t>e  a  new  trial.  It  is 
proper   to   say,   however,   that   we  do  not 
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sustain  the  objection  to  the  maintenance  of 
the  action  here,  because  the  telegram  origi- 
nated In  another  state.  This  has  been  dis- 
cussed and  fully  settled  in  Penn  v.  Telegraph 
Co.,  159  N.  C,  and  cases  cited  by  Hoke,  J., 
at  pages  309,  310,  and  cases  cited  in  the 
concurring  opinion  at  page  315  (75  S.  E.  16, 
41  L.  R.  A.  [N.  S.]  223). 

[4,  5]  Nor  do  we  concur  In  the  objection 
that  the  plalntifl  cannot  recover  more  than 
$50  because  of  the  stipulation  to  that  effect 
as  to  unrepeated  messages  on  the  back  of 
the  message.  This  court  has  always  held 
such  stipulation  invalid.  Brown  v.  Telegraph 
Co.,  Ill  N.  C.  187,  16  S.  E.  179,  17  U  R.  A. 
648,  32  Am.  St  Rep.  793,  citing  numerous 
cases  and  the  text-books;  SherriU  v.  Tele- 
graph Co.,  116  N.  C.  658,  21  S.  E.  429 ;  Eflrd 
v.  Telegraph  Co.,  132  N.  C.  271,  43  S.  B. 
825.  Nor  even  if  this  were  an  Interstate 
message — as  ihe  defendant  contends — ^and 
the  default  was  not  solely  at  Toecane  in  this 
state,  after  the  message  was  received  there 
would  it  affect  this  ruling.  In  Telegraph 
Co.  V.  Milling  Co.,  218  U.  S.  406,  31  Sup.  Ct 
59,  64  L.  Ed.  1088,  36  L.  R.  A.  (N.  S.)  220, 
21  Ann.  Cas.  815,  it  is  held  that,  where  the 
state  court  held  that  telegraph  companies 
cannot  thus  limit  their  liability  for  negligent 
failure  to  deliver  a  telegram  addressed  to  a 
person  in  another  state,  this  is  not  an  in- 
terference with  interstate  commerce,  and 
will  be  sustained.  That  case  will  be  found 
with  full  annotations.  36  L.  R.  A.  (N.  S.) 
220.  The  default  complained  of,  having  oc- 
curred in  this  state,  is  governed  by  our  law, 
though  the  message  originated  in  Tennessee. 
Telegraph  Co.  v.  Brown,  234  U.  S.  547,  34 
Sup.  Ct  955,  58  L.  Ed.  1457. 

But  for  the  reasons  given,  there  was,  in 
other  respects,  error. 

WALKER  and  BROWN,  JJ.,  concur  in  the 
result,  that  there  should  be  a  new  trial,  but 
are  of  the  opinion  that  in  no  view  of  the 
evidence,  as  presented  in  the  record,  can 
plaintiff  recover  damages  beyond  the  amount 
paid  for  the  service  or  the  cost  of  the  mes- 
sage, because  the  transaction  was  interstate, 
and  the  contract  between  the  parties  requir- 
ed a  continuous  transmission  of  the  message 
from  Johnson  City,  Tenn.,  to  Bakersville,  for 
which  the  plaintiff  paid  the  entire  toll,  when 
the  message  was  delivered  by  him  to  the 
operator  at  the  former  place.  The  record 
clearly  shows  that  the  defendant  did  not 
agree  to  transmit  the  message  to  Toecane, 
N.  C,  and  for  plaintiff's  accommodation,  or 
as  his  agent  to  forward  it  over  the  tele- 
phone line  to  Bakersville,  but  to  send  it 
through  to  Bakersville  for  one  charge,  which 
was  prepaid.  Being,  therefore,  an  interstate 
message  (W.  U.  Telegraph  Co.  v.  Pendleton, 
122  U.  S.  347,  7  Sup.  Ct  1126,  30  L.  Ed. 
1187;  Same  v.  Brown,  234  U.  S.  542,  34  Sup. 
Ct  955,  58  L.  Ed.  1457),  the  highest  federal 
court,  by  whose  decisions  upon  the  question 
we  are  bound,  has  held,  contrary  to  our  rul- 


ing, that  the  stipulation  as  to  repeating  the 
message,  and  as  to  the  amount  of  damages 
to  be  recovered,  if  not  repeated,  is  a  valid 
one.  Since  the  passage  of  the  act  of  Con- 
gress of  June  18,  1910  (1  Fed.  Statutes  Anno. 
Suppl.  of  1912,  p.  112;  U.  S.  Comp.  St  1913, 
f  8563),  telegraph  companies  are  to  be  con- 
sidered as  common  carriers,  within  the  mean- 
ing and  provisions  of  the  Interstate  Com- 
merce Act  The  power  of  Congress  over 
such  interstate  commerce  is  exclusive,  as  it 
has  occupied  the  field,  and  the  exercise  of 
such  power  cannot  be  affected  or  Impaired, 
or  in  any  degree  changed  or  modified  by  state 
regulation.  Mich.  Cent  R.  Co.  v.  Vreeland, 
227  U.  S.  59,  33  Sup.  Ct  192,  57  L.  Ed.  417, 
Ann.  Cas.  1914C,  176;  Erie  R.  Co.  v.  New 
York,  233  U.  S.  671,  34  Sup.  Ct  766,  58  L. 
Bid.  1149.    In  the  last  case,  the  court  said: 

*'When  Congress  acts  in  such  a  way  as  to 
manifest  its  purpose  to  ezercise  its  constitution- 
al authority,  the  regulating  power  of  the  state 
ceases  to  exist." 

But,  coming  down  to  the  very  question 
herein  presented,  it  has  been  held,  in  Prim- 
rose V.  W.  U.  Telegraph  Co.,  154  U.  S.  1,  14 
Sup.  Ct  1098,  38  L.  Ed.  883,  that  a  regula- 
tion of  a  telegraph  company  requiring  the 
sender  of  a  message  to  have  it  repeated  and 
to  pay  an  additional  amount  therefor,  in  or^ 
der  to  hold  the  company  liable  for  mistakes 
or  delays  in  transmitting  or  delivering,  or 
for  not  delivering  a  message,  is  a  reasonable 
one,  and  further  that  the  terms  printed  on 
the  back  of  the  message,  so  far  as  otherwise 
not  inconsistent  with  law,  form  part  of  the 
contract  between  the  sender  and  the  com- 
pany, under  which  the  message  Ib  transmit^ 
ted,  citing  numerous  cases  from  the  English 
and  American  courts,  and  -stating  that  **the 
great  preponderance  of  authority  in  this 
country  sustains  the  reasonableness  and  va- 
lidity of  such  regulation."  Among  other  rea- 
son6  for  its  decision  is  this  one: 

"By  the  regulation  now  in  question,  the  tel- 
egraph company  has  not  undertaken  to  wholly 
exempt  itself  from  liability  for  negligence,  but 
only  to  require  the  seeder  of  the  message  to 
have  it  repeated  and  to  pay  half  as  much  again 
as  the  usual  price,  in  order  to  hold  the  company 
liable  for  mistakes  or  delay  in  transmitting  or 
delivering,  or  for  not  delivering  a  message* 
whether  happening  by  negligence  of  its  servants 
or  otherwise." 

The  validity  of  like  stipulations,  limiting 
the  measure'  of  liability  in  case  of  loss  of 
goods  resulting  from  the  negligence  of  an 
interstate  carrier,  has  been  sustained  in  nu- 
merous cases  and,  among  others,  are  the  fol- 
lowing:   Adams  Express  Co.   v.   Croninger, 

226  U.  S.  491,  33  Sup.  Ct  148,  57  L.  Ed.  314, 
44  L.  R.  A.  (N.  S.)  257 ;  Ch.,  B.  &  Q.  R.  Co. 
V.  Miller,  226  U.  S.  517,  33  Sup.  Ct  155.  57 
L.  Ed.  323;  Ch.,  St  Paul,  M.  &  O.  R.  Co. 
V.  Latta,  226  U.  S.  519,  33  Sup.  Ct.  155,  57 
L.  Ed.  328 ;   Mo.,  K.  &  T.  R.  Co.  v.  Harriman, 

227  U.  S.  657,  33  Sup.  Ct.  397,  57  L.  Ed.  690 ; 
S.  A.  L.  R.  Co.  V.  Pace  Mule  Co.,  234  U,  S. 
751,  34  Sup.  Ct  775,  58  L.  Ed.  1576 ;  W.  U. 
Telegraph  Co.  v.  Bilisoly  (Va.)  82  S.  E.  91 ; 
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W.  U.  Telegraph  Co.  v-  Compton  (Ark.)  169 
S.  W.  946.  See,  also,  W.  U.  Tel.  Co.  v.  Dant, 
recently  decided  in  the  Court  of  Appeals  of 
the  District  of  Columbia. 

Under  the  cases  last  cited,  if  plaintiff  can 
recover  more  than  the  cost  of  the  message, 
his  recovery  could  not  exceed  the  stipulated 
maximum  amount  of  $50  as  liquidated  dam- 
ages. 

The  case  of  W.  U.  Telegraph  Co.  v.  Brown, 
234  U.  S.  542,  34  Sup.  Ct  955,  58  L.  Ed.  1457, 
cited  in  the  opinion  of  the  court,  is  not  in 
point,  the  case  involving  only  the  right  of 
one  state  to  control  the  law  of  another  state, 
as  to  a  transaction  taking  place  partly  in 
both;  the  court  specifically  holdifig  that  the 
statute  of  South  Carolina,  as  to  the  recovery 
for  mental  anguish  in  telegraph  cases,  could 
not  operate  in  the  District  of  Columbia,  but 
it  did  give  strong  intimation  that  the  statute 
was  an  unwarranted  interference  with  in- 
terstate commerce. 

Since  the  passage  by  Congress  of  the  act 
of  1910,  above  mentioned,  telegraph  compa- 
nies are  subject  to  the  provisions  of  the  In- 
terstate Commerce  Act,  and,  whatever  the 
law  may  have  been  before  that  time,  the  case 
la  now  governed  by  the  principles  as  stated 
In  Adams  Express  Co.  v.  Oronlnger  and  oth- 
er like  cases,  supra. 

(168  N.  C.  69)  -SBasassi 

J.  lu  SMATHERS  &  CO.  et  aL  v.  TOXAWAY 
HOTEL  CO.     (No.  667.) 

(Supreme  Court  of  North  Carolina.     Jan.  13. 

1915.) 

1.  Bnxs  AND  Notes  ^=»497— Presumption— 
Burden  of  Proof— Good  Faith— Holder 
IN  Dub  Course. 

Under  Reviaal  1905,  f  2201.  defining  a 
"holder  in  due  course,"  section  2208,  providing 
that  every  holder  is  deemed  prima  facie  a  holder 
in  due  course,  unless  the  title  of  his  indorser 
was  defective,  section  2206,  declaring  that  the 
holder  in  due  course  holds  free  from  any  defects 
of  title,  and  section  2205^  providing  that  to  con- 
stitute notice  of  a  defect  of  title  the  taker  must 
have  actual  knowledge  or  knowledge  of  such 
facts  that  his  taking  amounts  to  bad  faith,  the 
holder  of  a  note  by  indorsement  before  maturity 
from  one  who  participated  in  its  execution  in 
fraud  of  creditors  had  the  burden  of  showing 
that  he  had  no  actual  notice  or  knowledge  of 
the  fraud,  and  his  good  faith  in  taking  the  note. 
[Ed.  Note.—For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S§  1448,  1676-1681,  1683- 
1687;    Dec  Dig.  <e=>497.] 

2.  Atpeal  and  Error  ^=»1064— Hariojcss 
Error— Instructio  n. 

In  such  case^  where  the  defense  was  that 
the  person  negotiating  the  note  participated  in 
Its  execution  in  fraud  of  creditors,  an  instruc- 
tion that  the  evidence  of  fraud  having  placed 
the  burden  upon  the  holder  to  show  that  he  was 
a  holder  in  due  course,  and  he  having  shown 
that  he  acquired  the  note  by  indorsement  before 
it  was  due  when  complete  and  regular  on  its 
face  and  when  it  had  not  been  previously  dis- 
honored, there  was  no  evidence  of  any  knowl- 
edge of  the  fraud,  was  erroneous  in  assuming 
that  plaintiff's  evidence  was  true  and  with- 
drawing the  question  from  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4219,  4221-4224;  Dec 
Dig.  <8=>1064.] 


3.  Bills  and  Notes  ^=5>537-— Actions— Ques- 
tion FOR  Jury— Good  Faith. 

In  such  action,  held  on  the  evidence  that 
whether  the  holder  took  the  note  without  actual 
knowledge  that  the  person  negotiating  it  bad 
executed  it  in  fraud  of  creditors  and  in  good 
faith  was  for  the  jury. 

[Ed.  Note.—For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f §  1862-1893 ;  Dec.  Dig.  <8=3» 
537.] 

Appeal  from  Superior  Court,  Buncombe 
County ;    Harding,  Judge. 

Action  by  J.  L.  Smathers  A  Co.,  against 
the  Toxaway  Hotel  Company  and  others.  In 
which  one  McMlchael  and  Frank  &  Co.,  in- 
tervened. Decree  for  Intervener  McMlchael 
and  against  Intervener  Frank  &  Co.,  and 
Frank  &  Co.  appeaL  Reversed,  with  direc- 
tions to  call  another  jury  for  the  trial  of  an 
issue. 

See,  also,  83  S.  E.  844. 

Bourne,  Parker  &  Morrison  and  T.  F. 
Davidson,  all  of  AsheviUe,  for  appellants. 
W.  R.  Whitson  and  J.  C.  Martin,  both  of 
Ashevllle,  for  appellees. 

WALKER,  J.  [1]  There  are  several  of  the 
exceptions  In  this  record  which  are  common  to 
both  this  appeal  and  that  of  McMlchael, 
which  makes  it  necessary  to  discuss  only  the 
assignment  of  error  relating  to  the  question 
whether  the  court  should  have  given  the  In- 
struction requested  by  the  Interveners  Frank 
&  Co.  that,  if  the  Jury  believe  the  evidence, 
they  will .  find  that  they  are  Innocent  pur- 
chasers for  value  and  without  notice  of  any 
fraud  in  the  transaction  connected  therewith, 
or.  In  other  words,  that  they  are  holders  in 
due  course,  notwithstanding  any  Infirmity  in 
the  instruments  or  any  defect  in  the  title  of 
the  person  who  negotiated  them.  There  can 
be  no  doubt  that  Frank  &  Co.  acquired  their 
title  to  the  instruments  by  indorsement  be- 
fore they  were  due,  and  that  each  of  them 
was,  all  that  time,  complete  and  regular  on 
its  face  and  had  not  been  previously  dis- 
honored, so  that  the  only  requisite  to  an  un- 
impeachable title  to  the  notes,  under  Revlsal, 
c.  54,  §  2201,  is  that,  at  the  time  they  were 
negotiated,  Frank  &  Co.  had  no  notice  of 
"any  infirmity  in  the  instruments  or  any  de- 
fect in  the  title  of  the  person  who  negotiated 
them."  Revlsal,  S  2208,  provides.  In  part, 
that  every  holder  is  deemed  piima  fade  to 
be  a  holder  in  due  course,  but  when  it  Is 
shown  that  the  title  of  any  person,  who  has 
negotiated  the  instrument,  was  defective,  the 
burden  is  on  the  holder  to  prove  that  he,  or 
some  person,  under  whom  he  claims,  acquired 
the  title  in  due  course.  The  interveners 
started  out  with  prima  fade  evidence  that 
they  were  a  holder  in  due  course;  but,  when 
it  was  found  that  the  notes  had  been  execut- 
ed in  fraud  of  creditors,  the  burden  shifted 
to  them,  and  they  were  bound  to  prove  that 
they  acquired  the  title  as  holders  in  due 
course,  or  from  some  person  who  held  the 
notes  as  such.     It  has  been  held  to  be  in- 


^Es>For  other  cases  see  eame  topio  and  KBT-NUMBBR  in  all  Key-Numbered  DigesU  and  Indexes 
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suflacient  to  show  merely  that  the  holder 
purchased  the  note  before  its  maturity  and 
paid  value  for  it,  but  to  entitle  him  to  re- 
cover upon  it,  under  Revisal,  §  2206,  as  a 
holder  in  due  pourse,  he  must  go  further 
and  show  that  he  acquired  it  bona  fide,  and 
without  notice  of  any  infirmity  in  the  instru- 
ment or  defect  in  the  title  of  the  person  who 
negotiated  it  to  him.  In  order  to  constitute 
such  notice,  it  is  further  provided  by  Revisal, 
§  2205,  that  the  holder,  claiming  the  right  of 
recovery  upon  it,  •'toust  have  had  actual 
knowledge  of  the  infirmity  or  defect  or 
knowledge  of  such  facts  that  his  action 
in  taking  the  Instrument  amounted  to  bad 
faith."  Norton  on  Bills  and  Notes,  334, 
speaking  of  the  burden  of  proof  when  there 
is  an  infirmity  in  the  note  or  a  defect  in  the 
title,  says: 

"The  burden  is  cast  upon  the  plaintiff  to 
show  that  he  took  the  paper  for  value  and  in 
good  faith.  Some  of  the  cases  declare  that  the 
holder  need  not  show  that  he  had  lack  of  no- 
tice, but  need  only  show  value,  because  the  bur- 
den of  showinET  notice  is  upon  the  party  who 
seeks  to  impeach  the  title.  But  the  other  courts 
maintain,  and  properly,  that  in  addition  to 
proving  value  the  holder  should  prove  that  he 
bought  the  note  in  good  faith,  and  should  show 
that  he  had  no  knowledge  of  or  notice  of  the 
fraud.  If  value  and  notice  are  disputed  as 
facts,  they  must  be  passed  upon  by  tue  jury." 

So  in  Tatam  v.  Haslar,  23  Q.  B.  Div.  (1889) 

p.  845.  the  court  says: 

"When  fraud  is  shown,  the  hnrden  of  proof 
is  on  the  holder  to  prove  both  that  value  has 
been  given  and  that  it  has  been  given  in  good 
faith,  without  notice  of  the  fraud." 

And  in  Vosburgh  v.  Diefendorf,  119  N.  Y. 

357/23  N.  E.  801,  16  Am.  St  Rep.  836: 

"Where  the  maker  of  negotiable  paper  shows 
that  it  has  been  obtained  from  him  by  fraud,  a 
subsequent  transferee  must,  before  he  is  enti- 
tled to  recover  thereon,  show  that  he  is  a  bona 
tide  purchaser,  or  that  he  derived  his  title  from 
such  a  purchaser.  It  is  not  sufficient  to  shpw 
simply  that  he  purchased  before  maturity  and 
paid  value;  he  must  show  that  he  had  no 
knowledge  or  notice  of  the  fraud." 

See,  also,  Giberson  v.  Jolley,  120  Ind.  301, 
22  N.  E.  306;  National  Bank  v.  Diefendort 
123  N.  Y.  191,  25  N.  E.  402,  10  L.  R.  A.  676. 

The  above  cases  are  cited  with  approval  In 
Bank  v.  Fountain,  148  N.  C.  590,  62  S.  E. 
738,  and  are  fairly  illustrative  of  the  pre- 
vailing doctrine.  See,  also.  Cox  v.  Wall,  132 
N.  C.  730,  44  S.  E.  635;  Morgan  v.  Bostic, 
132  N.  C.  743,  44  S.  R  639 :  Bank  v.  Hollings- 
worth,  135  N.  C.  556,  582,  47  S.  E.  618; 
Crockett  v.  Bray,  151  N.  C.  615,  619,  66  S.  E. 
666. 

[2]  The  question  now  arises  whether  Frank 
&  Co.  had  actual  knowledge  of  the  fraud,  or 
of  any  such  facts  as  constituted  bad  faith  In 
taking  the  notes.  With  respect  to  this 
feature  of  the  case,  they  asked  the  court  to 
instruct  the  jury  that  there  was  no  evidence 
of  any  such  knowledge  or  Implicative  facts. 
But  it  would  have  been  error,  upon  the  evi- 
dence as  it  now  appears,  for  the  judpe  to 
have  so  charged.  There  being  an  infirmity 
in  the  notes,  and  the  hotel  company  not  hav- 


ing a  good  title  to  them,  as  It  participated 
in  the  fraud  and  was  the  principal  offender, 
the  burden  was  cast  upon  EVank  &  Co.  to 
prove  that  they  had  acquired  them  without 
the  guilty  knowledge,  and  they  were  not 
entitled  to  such  a  peremptory  Instruction.  It 
must  be  a  very  plain  and  conclusive  case  to 
justify  such  an  Instruction  in  favor  of  the 
party  having  the  burden  of  proof,  as  the 
credibility  of  the  evidence  adduced  In  support 
of  his  claim  that  he  is  a  holder  in  due  course 
is  for  the  jury  to  decide.  If  they  do  not  be- 
lieve the  evidence,  he  has  filled  to  discharge 
the  burden  resting  upon  him  by  the  terms  of 
the  statute,  and  the  verdict  should  therefore 
be  against  him,  unless  there  ia  other  evidence 
or  circumstances  sufficient  for  that  purpose, 
and  whether  there  is  the  jury  at  last  must  al- 
so decide.  But  the  interveners  Frank  &  Co. 
were  entitled  to  the  other  instruction,  which 
was  based  upon  the  credibility  of  the  evi- 
dence, and  permitted  the  jury  to  pass  upon 
it  Even  when  there  is  an  infirmity  in  the 
instrument  or  defect  in  the  title  thereto,  if 
the  holder  makes  a  full  and  fair  disclosure 
of  the  facts  and  in  no  reasonable  view  of  the 
evidence  does  It  appear  that  he  had  the 
guilty  knowledge  described  in  the  statute, 
and  there  Is  no  circumstance  or  other  evi- 
dence in  the  case  contradicting  it,  or  from 
which,  an  adverse  inference  might  be  drawn, 
such  an  instruction  as  that  requested  should 
be  given.  We  so  held  in  Bank  v.  Fountain. 
148  N.  C.  590,  62  S.  B.  738,  where  it  was  said  • 
by  Justice  Hoke,  when  dealing  with  a  like 
question: 

"The  fraud  having  been  established  or  having 
been  alleged,  and  evidence  offered  to  sustain  it, 
the  circumstances  and  bona'  fides  of  plaintiff's 
purchase  were  the  material  questions  in  the 
controversy ;  ^and  both  the  issue  and  the  credibil- 
ity of  the  evidence  offered  tending  to  establish 
the  position  of  either  party  in  reference  to  it 
was  for  the  jury  and  not  for  the  court" — citing 
State  V.  Hill,  141  N.  C.  771,  53  S.  E.  311; 
State  V.  RUey.  113  N.  0.  651,  18  S.  E.  163. 

Again  it  is  said: 

"As  heretofore  stated,  when  fraud  is  proved 
or  there  is  evidence  tending  to  establish  it,  the 
burden  is  on. the  plaintiff  to  show  he  is  a  bona 
fide  purchaser  for  value,  before  niatority  and 
without  notice,  and  the  evidence  must  be  con- 
sidered as  affected  by  that  burden.  If,  when 
all  the  facts  attendant  upon  the  transaction  are 
shown,  there  is  no  fair  or  reasonable  inference 
to  the  contrary  permissible,  the  judge  could 
charge  the  jury,  if  they  believed  the  evidence, 
to  find  for  the  plaintiff;  the  burden  in  such 
case  having  been  clearly  rebutted.  But  the  is- 
sue itself  and  the  credibility  of  material  evi- 
dence relevant  to  the  inquiry  is  for  the  jury, 
and  it  constitutes  reversible  error  for  the  court 
to  decide  the  ouestion  and  withdraw  its  consid- 
eration from  tne  jury." 

The  court  there  adverts  to  the  unsound- 
ness of  the  rule,  as  stated  in  Daniel  on  Neg. 
Instr.  §  819,  as  to  the  burden  of  proof,  and 
says  it  is  not  in  accordance  with  our  enact- 
ment upon  the  subject. 

[31  It  would  be  useless  to  prolong  the  dis- 
cussion of  the  law  applicable  to  cases  of  this 
kind,  as  It  is  fully  set  forth  in  Bank  v.  Foun- 
tain,  supra,    with   proper    reference    to    the 
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anthorlties,  which  case  has  been  later  and 
frequently  approved  by  this  court  Manu- 
facturing Go.  T.  Summers,  143  N.  G.  102,  66 
S.  E.  522;  Bank  v.  Griffin,  168  N.  G.  72,  68 
8.  B.  919;  Myers  v.  Petty,  153  N.  G.  462, 
69  S.  E.  417;  Park  v.  Exum,  156  N.  0.  228, 
72  S.  B.  809.  The  case  of  Bank  y.  Griffin, 
supra,  is  clearly  In  point,  and  shows  that  the 
Interveners  were  entitled  to  have  the  Jury 
instructed  as  they  requested,  provided  the 
state  of  the  evidence  warranted  It,  and  we 
think  It  did.  It  tended  to  show.  If  believed, 
that  Frank  &  Go.  took  the  notes  as  collaterals 
for  a  pre-existing  and  bona  fide  Indebtedness 
of  the  Toxaway  Hotel  Gompany  to  them  for 
a  larger  amount,  which,  of  course.  Is  a  valu- 
able consideration.  Revlsal,  f§  2178,  2175; 
Brooks  V.  Sullivan,  129  N.  G.  190,  39  S.  B. 
822;  Manufacturing  Go.  v.  Summers,  143 
N.  O.  102,  65  S.  B.  522.  Frank  &  Go.  were 
then  holders  for  value.  Did  they  buy  In 
good  faith  and  without  notice  of  the  plain- 
tiff's equity,  or  of  any  infirmity  in  the  instru- 
ments, or  of  any  defect  in  their  Indorser's 
title  thereto?  B.  W.  Frank  positively  testi- 
fies that  they  did,  and  gives  in  detail  all 
the  circumstances  connected  with  the  trans- 
fer of  the  notes,  in  an  apparently  full,  fair, 
and  candid  manner,  and  without  any  notice- 
able concealment  or  suppression  of  the  facts. 
If  he  told  the  truth,  the  conclusion  is  inev- 
itable that  they  bought  for  value  and  with- 
out notice  of  any  infirmity  or  defect,  and  al- 
so in  good  faith.  The  only  remaining  in- 
quiry therefore  is*  Did  he  tell  the  truth? 
And  the  court  Should  have  left  that  ques- 
tion to  the  Jui^,  with  instructions  as  to  the 
evidence  and  quantum  of  proof,  and  as  to 
such  other  matters  as  would  be  pertinent 
and  proper  for  them  to  consider,  upon  these 
questions  of  value,  notice,  and  the  burden  of 
proof.  Norton  on  Bills  and  Notes,  pp.  318, 
319,  states  the  rule  with  substantial  accur- 
acy, and  which  we  adopt  with  slight  quali- 
fication to  be  noted  hereafter.  After  show- 
ing, at  pages  292,  310,  and  311,  that  where 
an  infirmity  or  defect  has  been  shown  the 
burden  is  upon  the  holder  (whether  plaintiff 
or  defendant  or  intervener)  to  prove  that 
he  holds  bona  fide,  for  value  and  without  no- 
tice, he  says: 

"The  reason  for  this,  rule  is  that,  where  there 
is  fraud.  It  Is  but  reasonable  to  suppose  that 
he  who  18  guilty  of  it  will  part  with  the  Instru^ 
ment  for  the  purpose  of  enabling  some  third 
party  to  recover  upon  it.  Such  presumption 
operates  against  the  holder  and  devolves  upon 
him  the  duty  of  showing  value  and  lack  of 
notice  in  rebuttal  of  the  duress  or  fraud  in  or- 
der to  maintain  his  action.  In  the  cases  of  ille- 
gality the  rule  is  the  same,  and  for  the  same 
reason.  The  burden  is  cast  upon  the  plaintiff 
to  show  that  he  took  the  paper  for  value  and  in 
good  fkith.  Some  of  the  cases  declare  that  the 
holder  need  not  show  be  had  lack  of  notice,  but 
need  only  show  value,  because  the  burden  of 
nhowincr  notice  is  upon  the  party  who  seeks  to 
impeach  the  title.  But  the  other  courts  main- 
tain, and  properly,  that,  in  addition  to  proving 
value,  the  bolder  should  prove  .  that  be  bought 
the  note  in  good  faith,  ana  should  show  that  he 
had  no  knowledge  or  notice  of  the  fraud.    He] 
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should  show,  also,  that  he  paid  valne  for  the 
note;  and,  if  value  and  notice  are  disputed  as 
facts,  they  must  be  i^assed  upon  by  the  jury. 
Hence  it  follows  that  it  is  not  necessary  for  the 
defendant,  as  in  case  of  lack  or  failure  of  con- 
sideration, to  show  that  the  plaintiff  did  not 
pay  value,  or  that  he  had  notice  of  the  facts  of 
the  defense;  but  these  facts  must  appear  af- 
firmatively on  the  plaintiflTs  (holder's)  part  It 
is  probable  that  this  rule  does  not  mean  that  the 
plaintiff  (holder)  must  prove  a  direct  negative, 
but  that,  as  a  part  of  the  direct  case,  he  must 
show  the  facts  of  the  transaction  constituting 
the  transfer,  and  then,  if  there  is  nothing  in  the 
transaction  itself  to  show  bad  faith,  and  there  is 
no  proof  from  other  sources  of  want  of  good 
faith,  or  actual  or  constructive  notice  of  the  de- 
fense, the  plaintiff  (or  holder)  must  prevail" — 
provided,  as  we  will  add,  the  jury  believe  the 
evidence,  for  as  the  "burden  of  proof,"  under 
the  statute,  is  upon  the  bolder,  intervener  in 
this  case,  when  the  * 'infirmity  in  the  instrument 
or  defect  in  the  title"  is  shown,  if  he  fails  to 
satisfy  the  jury  of  his  being  a  holder  in  due 
course,  the  burden  has  not  been  discharged  by 
him,  but  still  remains.  ' 

A  prima  facie  case  is  made  out  by  him,  in 
the  beginning,  when  he  produces  the  note, 
proves  its  execution  and  its  indorsement  to 
him  (Bank  v.  Fountain,  supra,  and  Tyson  v. 
Joyner,  189  N.  G.  69.  51  S.  E.  803) ;  but  this 
prima  facie  case  vanishes  when  the  infirmity 
in  the  instrument  or  defect  in  the  title  ap- 
pears. It  is  not  transferred  to  the  maker  of 
the  note,  for  he  stands  in  a  better  position 
by  the  express  terms  of  the  statute,  which 
casts  the  burden  of  proof  upon  the  holder 
to  show  that  he  is  an  innocent  purchaser  for 
value.  The  instruction  therefore  should  have 
been  given  In  response  to  the  intervener's 
prayer  therefor.  It  may  also  be  remarked 
that  the  charge  seems  to  have  been  based 
upon  the  rule  of  Lord  Tenterden,  instead  of 
that  of  Lord  Denman,  which  has  been  writ- 
ten into  our  statute.  Revlsal,  {  2208.  See 
Appeal  of  McMichael,  at  this  term.  It  is  not 
enougfh  that  facts  should  appear  calculated  to 
arouse  suspicion  in  the  mind  of  a  prudent 
man,  or  to  excite  inquiry ;  but  there  must  be 
either  knowledge  of  the  infirmity  or  defect, 
or,  in  this  case,  the  fraud,  or  knowledge  of 
such  facts  as  will  evince  bad  faith  on  the 
part  of  the  intervener,  or  holder,  in  taking 
the  note,  for  the  statute  so  provides. 

If  a  statement  of  the  law  be  found  in  any 
former  decision  of  this  court  which  would 
seem  to  militate  against  the  view  herein 
expressed,  it  was  inadvertently  made,  atten- 
tion not  halving  been  directed,  at  the  time,  to 
the  exact  terms  of  the  statute,  or  it  was 
due,  perhaps,  to  the  wrong  citation  of  the 
doctrine  in  Bank  v.  Burgwyn,  110  N.  C.  at 
273,  14  S.  E.  623,  17  L.  R.  A.  326,  as  stated 
in  Daniel  on  Neg.  Instruments,  §  819,  which 
was  virtually  repudiated  In  Bank  v.  Foun- 
tain, supra,  as  being  In  conflict  with  our 
enactment  upon  the  question ;  the  court  there 
saying  that: 

"The  law,  as  expressed  by  Mr.  Daniel,  has 
been  subjected  to  adverse  comment  in  the  deci- 
sions upon  this  subject,  which  we  have  adopted 
as  law  by  our  statute,  and  there  is  d;>ubt  if, 
since  its  passage,  what  is  said  by  jNIr.  I>fir.iel 
can  be  regarded  as  correctly  stating  the  rulo. 
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under  oar  statutory  provision,  in  reference  to 
the  burden  of  proof." 

And  the  court  then  immediately  proceeds 
to  lay  down  and  apply  the  opposite  rule, 
placing  the  burden  upon  the  holder.  If  the 
burden  is  upon  the  plaintiffs,  as  creditors, 
who  attack  the  validity  of  the  notes,  the 
case,  as  it  appears  in  this  record,  would  be 
still  stronger  against  them. 

It  was  suggested  that  there  were  contradic- 
tions in  the  testimony  of  E.  M.  Frank,  but  we 
have  failed  to  discover  them,  or,  at  most, 
any  material  one.  His  deposition,  on  the 
contrary,  appears  now  to  be  consistent,  cred- 
ible, and  believable,  and  free,  so  far  as  we 
can  see,  from  any  reasonable  ground  of  sus- 
picion. The  Jury,  though,  must  be  the  final 
arbiters  of  its  credibility. 

The  case  is  remanded,  with  directions  to 
call  another  Jury  for  the  trial  of  the  issue 
involving  the  validity  of  the  notes  held  by 
these  interveners. 

New  tiiaL 

a68  N.  G.  40) 
BUOHANAN  v.  RIITER  LUMBER  GO. 

(No.  5ia) 

(Supreme  Court  of  North  Carolina..  Jan.  18, 

1915.) 

L  Mastbb  and  Servant  ^=»101,  102— Mas- 
teb'b  Duty— Safb  Place  to  work— Loo- 
«iNO  Roads. 

A  master,  in  the  exercise  of  reasonable  care, 
must  provide  his  servants  a  safe  place  to  work 
and  a  failure  of  duty  in  such  respect  is  negli- 
gence ;  and  such  duty  extends  to  a  master's  use 
of  a  logging  road. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  135.  171,  174,  178-184, 
192;  Dec  Dig.  <d=s>101, 102.] 

2.  Masteb  and  Sebvant  ^=»286— Action  tob 
Injubt-^Qubstion  fob  Jubt— Nbgliosnce. 
On  evidence,  in  an  action  for  the  death  of  a 
servant  knocked  off  a  logging  engine  by  a  log 
projecting  from  the  side  of  tiie  road,  and  run 
overj  held,  that  defendant's  negligence  as  to  fur- 
nishing a  safe  place  to  work  was  for  the  jury. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  j|  1001,  1006,  1008,  1010- 
1016,  1017-1033,  I03&-1042,  1044,  l()4g-1050 ; 
Dec.  Dig.  «=»286.] 

8.  Masteb  and  Sebvant  ^==>289— Action  fob 
iNJtJBY— Question  fob  Juby— Oontbibtjto- 
BT  Negligence— Avoidable  Injuby, 

On  evidence  in  such  action,  held  that  wheth- 
er the  master  was  negligent  by  reason  of  his 
failure  to  avail  himself  of  the  last  clear  diance 
of  avoiding  the  injury  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §1  1089,  1090,  1092-1132; 
Dec.  Dig.  <&=»289.] 

4.  Masteb  and  Sebvant  ^=»289— Action  fob 
Injuby— Question  fob  the  Juby— Oontbib- 
UTOBY  Negligence. 

On  evidence  in  such  action,  held,  that 
whether  deceased  was  negligent  in  failing  to  ob- 
serve a  log  projecting  from  the  side  of  the  track 
and  in  failing  to  use  the  hand  rod  on  the  engine 
was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1089,  1090.  1092-1132; 
Dec.  Dig.  C=>28i).] 


5.  Negligence  ^=»130— Questions  fob  Jxtbt 
— Pboximate  Cause. 

If  on  a  given  statement  of  facts,  two  men  of 
fair  minds  could  coma  to  different  conclusions 
as  to  the  existence  of  negligence,  or  as  to  wheth- 
er it  was  the  proximate  cause  of  an  injury,  the 
questions  must  be  determined  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §S  277-353 ;   Dec  Dig  «=s>136.] 

6.  Appeal    and    Ebbob    ^=s>1064— Habmlbss 

ERBOR— INSTBUCTIONS. 

The  fact  that  the  court,  modifying  a  re- 
quested charge,  prefaced  it  by  saving,  "This  is 
defendant's  prayer  for  instruction,  was  without 
prejudice,  where  the  statement  and  the  entire 
context  showed  that  the  court  intended  it  as 
a  modification  of  defendant's  prayer,  and  the 
jury  must  have  so  understood  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §f  4219,  4221-4224 ;  Dec.  Dig. 
^=»1064.] 

7.  Masteb  and  Sebvant  ^=»129,  247~Action 
FOB  Injttbt— Pboximate  Cause. 

On  the  two  issues  of  negligence  and  con- 
tributory negligence,  the  negligence  of  the  mas- 
ter or  of  the  servant  has  no  controlling  signifi- 
cance unless  it  is  the  contributing  and  proximate 
cause  of  the  injury,  or  one  of  them. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i§  257-263,  795-800;  Dec. 
Dig.   <g=>129,  247.] 

8.  Masteb  and  Sebvant  ^=»280— Action  fob 
Injuby— Question  fob  Juby— Contributo- 
BY  Negligence— Pboximate  Cause. 

On  evidence,  in  an  action  for  the  death  of 
a  servant  knocked  from  the  running  board  of  a 
logging  engine  by  a  log  projecting  from  the  side 
of  the  trade,  and  run  over,  held,  that  on  the  is- 
sue of  contributory  negligence  the  question  of 
proximate  cause  was  for  Uie  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  1089,  1090,  1092-1132 ; 
Dec.  Dig.  <&=>289J 

9.  Tbial  ^=»255  —  INSTBUCTIONS  —  Request 

FOB  INSTBUCTION. 

In  such  action  the  master,  if  desirine  a 
charge  whether  certain  other  servants  pushed 
deceased  from  the  engine  and  caused  his  death, 
should  have  requested  such  a  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  fi  627-641;    Dec.  Dig.  <e=»255.] 

Appeal  from  Superior  Court,  Mitchell 
County;   Long,  Judge. 

Action  by  D.  L.  Buchanan,  administrator, 
against  the  Bitter  Lumber  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeala 
No  error,  and  Judgment  on  the  verdict  af- 
firmed. 

There  was  evidence  on  part  of  plaintiff 
tending  to  show  that  on  April  23,  1910,  the 
intestate,  an  employ^  of  defendant  company, 
then  making  $1.50  or  $2  a  day,  a  young  man 
of  21  or  22  years  of  age,  of  good  habits,  in- 
dustrious, of  good  vigor  of  mind  and  body, 
was  run  over  and  fatally  injured,  dying  soon 
after,  by  a  steam  engine  of  defendant  com- 
pany which  was  being  operated  over  defend- 
ant's road  in  the  course  of  the  company's 
work;  that  at  the  time  of  the  Injury  de- 
fendant was  engaged  in  doing  a  large  lum- 
bering business  in  Caldwell  county,  N.  C, 
the  mills  being  situate  at  Mortimer,  In  said 
county,  and  the  logs  being  hauled  there  from 
a  point  about  four  miles  further  up,  the  com- 
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pany  bavlng  a  roadbed  to  that  point,  with  \ 
iron  rails  and  steam  engine  of  the  ordinary 
Idnd  used  in  such  work,  constructed  so  as  to 
move  backwards  and  forwards  with  equal 
facility  and  baring  a  running  board  8  or  10 
inches  along  the  side  and  across  the  rear  of 
the  tender,  about  10  inches  above  the  track, 
where  employes  were  accustomed  to  ride, 
and  where  they  might  stand  or  move  as  tbe 
course  of  their  duties  should  require,  and 
there  was  a  handrail  higher  on  the  tender, 
to  which  they  might  hold  as  they  stood  or 
moved  about ;  that  the  particular  duties  of  the 
intestate,  at  the  time,  was  as  "top  loader," 
one  who  laid  the  logs  straight  and  secured 
them  as  they  were  lifted  onto  the  cars  by 
machinery,  the  evidence  of  plaintiff  tending 
to  show  that  this  was  not  a  position  of  au- 
thority, and  that  he  directed  the  engineer 
only  in  the  sense  that  he  gave  him  proper 
signals  as  a  train  of  cars  had  to  be  moved 
backwards  or  forwards  in  efficient  perform- 
ance of  the  work ;  that  the  engineer  was  one 
Joe  Effler  and,  on  the  day  in  question,  he 
was  running  the  engine  backwards  over  the 
road  at  three  or  four  miles  an  hour;  that 
intestate  and  three  or  four  other  employes 
were  on  the  tender  and  he  and  two  others 
were  standing  on  the  running  board  at  the 
rear  of  tender,  Garfield  Hughes  being  on  thQ 
outside  to  the  right,  the  intestate  next,  and 
Arthur  Blevins  on  the  left  and,  at  a  point 
not  far  from  the  logging  yards,  a  hemlock 
limb,  5  to  7  feet  long  and  1V&  to  2  Inches  in 
diameter  at  the  smaller  end,  which  was 
stuck  in  a  hole  or  pile  of  brush  in  the  bank 
and,  projecting  towards  the  roadbed  at  an 
angle  of  about  45  degrees,  struck  the  intes- 
tate about  the  feet  and  in  some  way  prized 
him  off  the  engine,  throwing  him  prone  upon 
the  track  and,  at  about  70  to  76  feet  further 
along,  he  was  run  over  and  fatally  injured, 
dying  in  about  an  hour  and  a  half.  Several 
eyewitnesses  testified  to  the  fact  that  the 
intestate  was  knocked  off  the  engine  by  the 
hemlock  stick.  There  was  evidence  further 
for  plaintiff,  tending  to  show  that  this  stick 
had  been  in  such  a  position,  leaning  to- 
wards the  road,  for  a  week;  that  the  end 
was  worn  slick  where  it  had  scraped  along 
the  engine  and  cars;  that  there  were  signs 
of  hemlock  bark  along  the  journal  boxes  of 
the  engine  and  on  the  running  board,  giving 
indication  that  the  stick  had  been  continu- 
ously rubbed  by  the  passing  cars.  There  was 
also  a  statement  of  this  engineer,  Joe  Effler, 
who  was  afterwards  examined  as  a  witness 
for  defendant,  and  which  seems  to  have  been 
admitted  without  objection,  that  he  had  no- 
ticed the  stick  and  its  position  for  a  week  be- 
fore the  occurrence.  There  was  further  tes- 
timony for  plaintiff  tending  to  show  that 
when  he  was  first  knocked  off  there  were 
calls  and  cries,  both  from  the  crew  and 
from  persons  ontslde  the  track,  to  the  en- 
gineer in  the  endeavor  to  attact  his  atten- 
tion, but  that  he  was  looking  out  of  the  win- 
dow at  the  side,  and  they  failed  to  attract 


his  attention,  and  the  train  ran,  as  stated, 
70  to  75  feet  up  the  track  before  the  intestate 
was  run  over  and  finally  one  man  rushed  up 
to  the  cab  and  called  out  to  him,  when  he  im- 
mediately stopped  the  engine,  which  was 
and  had  been  moving  at  a  very  sloW  pace, 
not  more  than  3  or  4  miles  an  hour. 

There  was  testimony  on  the  part  of  de- 
fendant company  to  the  effect  that  no  stick 
had  been  seen  in  any  position  threatening 
the  train  before  this  occurrence;  that  the 
intestate's  position  as  top  loader  gave  him 
full  authority  over  the  train  and  crew,  and 
that  he  was  standing  on  the  running  board, 
where  he  had  full  opportunity  to  look  ahead 
on  the  track,  and  if  there  was  any  obstruc- 
tion threatening  the  train,  he  could  jiave  ob- 
served and  noted  it;  that  he  was  not  hold- 
ing by  the  rail  along  the  engine  at  the  time, 
but  was  standing  there  smoking  with  his 
hands  under  the  cape  of  his  overcoat;  that 
Garfield  Hughes,  who  was  on  the  outside 
nearer  the  stick,  avoided  the  collision  and 
escaped  harm  by  reason  of  holding  to  the 
handrail  and  lifting  himself  up;  and,  fur- 
ther, that  the  intestate  before  his  death  had 
said  to  several  persons  that  he  was,  in  some 
way,  pushed  off  the  running  board  by  one  or 
both  of  the  young  men  who  were  in  there 
with  him;  that  these  men  were  there  with- 
out permission,  and  the  Inference  being  that, 
in  a  playful  scuffle  between  them,  the  intes- 
tate was  unintentionally  knocked  off  the  en- 
gine. 

On  the  ordinary  issues  in  such  action  of 
negligence,  contributory  negligence,  and  dam- 
ages, there  was  verdict  for  plaintiff,  and  de- 
fendant excepted  and  appealed. 

L.  0.«Bell,  of  Columbus,  Ohio,  and  Ber- 
nard &  Johnston,  of  Asheville,  for  appellant. 
John  G.  McBee,  of  Bakersville,  and  Fless  & 
Wlnbome,  of  Marion,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  It  was  earnestly  urged  for  error  by 
defendant  that  his  honor  refused  to  nonsuit 
plaintiff  both  on  the  pleadings  and  the  evi- 
dence, but  the  position  cannot  be  sustained. 

[1]  It  is  fully  established  with  us  that  an 
employer,  in  the  exercise  of  reasonable  care, 
must  provide  for  his  employes  a  safe  place 
to  do  his  work  and  a  failure  of  duty  in  this 
respect  will  constitute  negligence.  Cook  v. 
Cranberry  Co.,  161  N.  C.  39,  76  S.  B.  473; 
Jackson  v.  Lumber  Co.,  158  N.  C.  317,  74 
S.  E.  .350;  Tanner  v.  Lumber  Co.,  140  N.  C. 
475,  53  S.  B.  287. 

An  examination  of  the  authorities  will 
show  that  the  position  is  very  insistent  in 
the  case  of  railroads  where  a  breach  of  duty 
In  this  respect  is  not  unlikely  to  result  in 
serious  and  often  fatal  injuries,  and,  in  vari- 
ous cases,  it  has  been  held  that  these  logging 
roads  come  clearly  within  the  principle  and 
are  held  to  the  same  standard  of  care.  Wor- 
ley  V.  Railroad,  157  N.  C.  490,  73  S.  E.  107 : 
Sawyer  T.  Railroad,  145  N.  C.  24,  58  S.  E. 
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598,  22  L.  R.  A.  <N.  S.)  200;    HemphlU  t. 

Lumber  Co.,  141  N.  G.  487,  54  S.  E.  420.    In 

reference  to  these  obligations,  in  Sawyer's 

Case,  supra,  it  was  said: 

"That  these  logging  roads,  in  Tarious  instances 
and  in  different  decisions,  have  been  described 
and  located  as  railroads  and  held  to  same  meas- 
ure of  responsibility  and  the  same  standard  of 
duty'*  (citing  Hemphill's  Case,  supra,  and  Simo- 
son  V.  Lumber  Co.,  133  N.  C.  96,  45  S.  E.  4^. 
and  Craft  y.  Timber  Co.,  132  N.  C.  156,  43  S. 
E.  597). 

And,  further: 

"This  •  ♦  ♦  duty  arises  not  so  much  from 
the  fact  that  railroads  are  common  carriers  or 
quasi  public  corporations  as  from  the  high  decree 
of  care  imposed  upon  them  on  account  of  the 
dangerous  agencies  and  implements  employed 
and  the  great  probability  that  serious  and  in 
many  instances  fatal  injuries  are  almost  certain 
to  result  in  ease  of  collision.*' 

[2]  Considering  the  present  case  in  the 
light  of  these  decisions,  it  is  clear,  we  think, 
that  the  court  would  not  have  been  justified 
in  directing  a  nonsuit,  there  being  facts  in 
evidence  tending  to  show  that,  for  a  week  or 
more,  the  defendant's  road  had  been  left 
with  a  limb  or  snag  deep  in  the  ground  at 
one  end  and  leaning  over  towards  the  rail- 
road track  in  such  manner  that  it,  day  by 
day,  scraped  along  the  sides  of  the  engine 
and  cars,  and  where  it  was  liable,  at  any 
time,  to  cause  an  Injury  of  some  sort  to  the 
train  or  its  employes.  Hudson  v.  Railroad, 
142  N.  C.  198,  55  S.  B.  103 ;  Drum  v.  Miller, 
135  N.  C.  204,  47  S.  E.  421.  65  L.  R.  A.  890, 
102  Am.  St  Rep.  628. 

[3]  Again,  a  nonsuit  would  have  been  im- 
proper because  of  facts  in  evidence  tending 
to  show  that,  after  the  intestate  was  knocked 
off  the  engine  and  was  prone  upon  the  track, 
the  train,  running  at  only  three  or  four 
ndles  an  hour,  continued  to  move  along  the 
track  for  70  or  75  feet  before  the  fatal  in- 
jury was  received,  and  meantime  persons  on 
the  train  and  off  endeavored  in  every  way  to 
attract  the  attention  of  the  engineer,  and 
failed  to  do  it  until  one  of  them  went  right 
up  to  the  cab,  the  testimony  permitting  the 
inference  that  he  was  looking  out  to  the  side 
and  entirely  inattentive  to  the  movements  of 
his  train  or  the  safety  of  the  persons  who 
were  on  it  In  that  aspect  of  the  case,  the 
defendant  company  might  well  be  hexd  re- 
sponsible by  reason  of  the  failure  to  avail 
itself  of  the  last  clear  chance  of  avoiding  the 
injury;  this  whether  the  Intestate  was  or 
was  not  guilty  of  contributory  negligence,  as 
the  term  is  generally  used  and  applied. 
Snipes  V.  Mfg.  Co.,  152  N.  C.  42,  67  S.  E.  27. 

[4,  S]  It  was  further  contended  that  there 
was  error  committed  in  modifying  certain 
prayers  for  instructions  by  defendant,  chiefly 
in  reference  to  the  question  of  contributory 
negligence,  request  No.  2  being  to  the  effect 
that  a  servant  is  required  to  exercise  ordi- 
nary care  for  his  own  safety,  to  observe  the 
machinery  and  appliances  used  in  connection 
with  his  work,  and  to  discover  those  dangers 
which  a  man  of  ordinary  prudence  would  dis- 


cover and,  if  he  ftills  in  this  duty  and  is 

thereby  Injured  as  an  immediate  result,  he 

cannot  recover  dapiages. 

"Therefore  the  court  charges  you  that,  if  you 
find  b^  the  greater  weight  of  the  evidence  that 
plaintiff's  intestate  was  riding  upon  the  rear  of 
defendant's  engine,  in  plain  view  of  the  obstruc- 
tion upon  or  over  the  track,  and  if  you  find  there 
was  an  obstruction  and  he  failed  to  observe 
same  and  further  failed  to  avail  himself  of  the 
safety  appliance,  called  the  hand  rod  in  the  evi- 
dence, and  you  rurther  find  that  by  using  same 
he  could  have  saved  himself,  the  court  instructs 
you  that  he  was  guilty  of  contributory  negli- 
gence, and  you  would  answer  second  issue, 
*Yes.' " 

The  court  gave  the  instructions  as  prayed. 

with  the  modification,  after  the  words,  **could 

have  saved  himself,"  by  adding: 

"And  you  find  that  he  was  negligent  in  re- 
gard to  these  omissions  and  his  neglect  contrib- 
uted to  the  injury." 

In  other  words,  the  court  referred  it  to 
the  jury  to  determine  whether,  upon  the 
facts  in  evidence  as  suggested  in  the  prayer, 
the  intestate  was  negligent  in  failing  to  ob- 
serve and  note  the  obstruction  and  in  failing 
to  use  the  hand  rod,  and  whether  such  neglect 
on  his  part  was  a  contributory  cause  of  the 
injury. 

In  Russell  v.  Railroad,  118  N.  0.  lOdS,  24 
S.  E.  512,  and  in  cases  before  that  time,  it 
was  declared  to  be  the  correct  principle  that, 
if,  on  a  given  state  of  facts,  two  men  of  fair 
minds  could  come  to  different  conclusions  as 
to  the  existence  of  negligence,  the  question 
must  be  determined  by  the  jury,  and  that  a 
like  principle  should  prevail  in  reference  to 
tbe  question  of  proximate  cause.  The  posi- 
tion has  been  since  repeatedly  upheld  with 
us,  and  Is  also  approved  by  the  Supreme 
Court  of  the  United  States  as  the  correct 
rule  for  the  trial  of  causes  of  this  character. 
Graves  v.  R.  R.,  136  N.  C.  3,  48  S.  E.  502; 
Ramsbottom  v.  R.  R.,  138  N.  C.  39,  50  S.  E. 
448;  Harvell  v.  Lumber  Co.,  154  N.  C.  254, 
70  S.  B.  389;  Alexander  v.  Statesville,  165 
N.  C.  528,  81  S.  B.  763 ;  Grand  Trunk  Rail- 
road V.  Ives,  144  U.  S.  408,  12  Sup.  Ct  679, 
36  L.  Ed.  485;  Davidson  v.  United  States, 
205  U.  S.  187,  27  Sup.  Ct  480,  51  L.  Ed.  764. 

Applying  the  rule  to  the  facts  in  evidence, 
we  think  that  his  honor  was  clearly  right  in 
submitting  the  question  as  to  the  conduct  of 
the  intestate  to  the  decision  of  the  Jury. 
True,  there  was  testimony  on  the  part  of  the 
defendant  to  the  effect  that  he  was  "top  load- 
er," a  position  of  authority,  and  that  he  had 
entire  charge  of  the  train  and  Its  crew,  but 
there  is  also  the  permissible  view  that  he  was 
a  young  man  of  21  or  22  years  of  age,  getting 
only  $1.50  to  $2  per  day;  that  he  had  only 
held  the  position  a  short  while,  and  that  his 
duty  as  top  loader  was  only  to  see  that  the 
logs  were  properly  laid  and  secured  on  the 
cars,  and  that  he  directed  the  engineer  only 
in  the  sense  that  when  they  were  engaged  in 
loadihg,  he  signaled  the  engineer  when  to 
move  back  and  forth  as  the  necessities  of 
the  work  required,  and,  in  any  event,  he  was 
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not  in  charge  of  the  train  at  that  time,  nor  i 
in  a  position  to  direct  or  control  its  move- 
ments. He  was  only  out  on  this  mnning 
board  where  the  hands  were  accustomed  to 
ride  on  their  way  to  work,  the  train  being  in 
motion,  and  the  duty  on  him,  under  such  cir- 
comstajices,  to  observe  and  note  an  obstruc- 
tion of  this  character  and  correctly  estimate 
its  proper  effect;  a  small  stick,  leaning  over 
towards  the  rail,  was  a  very  different  obli- 
gation from  that  incumbent  on  defendant 
company  and  its  employes,  charged  with  the 
especial  duty  of  keeping  the  track  and  road- 
bed in  a  reasonably  safe  condition.  In  the 
latter  case,  it  would  undoubtedly  import  men- 
ace tending  to  inculpate,  whereas  to  the  in- 
testate, it  might  very  well  be  a  question  of 
debate,  and  one  that,  under  our  law,  must  be 
referred   to  the  Jury. 

On  this  exception,  there  seems  to  be  some 
discrepancy  between  the  defendant's  assign- 
ment of  error  and  the  case  on  appeal,  for  in 
the  assignment  defendant  substitutes  for  his 
prayer  the  modification  of  his  prayer  as  con- 
tained in  his  honor's  charge,  but  the  true 
bearing  of  the  exception  is  readily  ascertain- 
ed from  the  case  on  appeal,  showing  that  his 
honor  modified  defendant's  prayer  for  in- 
struction, as  stated. 

[6]  The  further  exception,  that  his  honor 
prefaced  this  portion  of  his  charge  by  stat- 
ing, '*This  la  defendant's  prayer  for  instruc- 
tion," is  without'  merit.  The  statement  and 
the  entire  context  shows  that  the  court  in- 
tended it  as  a  modification  of  defendant's 
prayer,  and  the  Jury  must  have  so  understood 
it.  The  prayer,  in  effect,  requested  the  court 
to  rule  on  the  question  of  intestate's  conduct 
as  a  matter  of  law,  and  his  honor  submitted 
it  for  the  consideration  of  the  Jury,  and  the 
position,  as  we  have  stated,  is  in  accord  with 
oor  decisions. 

[7,  t]  The  court  was  further  requested  to 
charge  the  Jury  that: 

"If  the^  fomid  that  defendant  had  provided 
a  handrail^  conveniently  located  for  the  use  and 
safety  of  persons  riding  upon  the  running  board 
at  the  rear  of  the  tender,  and  that  intestate  was 
riding  upon  said  running  board  while  the  en- 
gine was  in  motion  and  was  standing  up  in  easy 
reach  of  said  handrail,  with  his  hands  in  the  bib 
of  his  overalls  or  in  front  of  him,  and  he  stood 
60  at  the  time  of  his  fall,  this  within  itself  would 
be  contribatory  negligence  and  they  should  an- 
swer the  second  issue,  'Yes.' " 

The  court  gave  tliis  and  another  prayer 
substantially  similar,  adding  thereto  that, 
under  the  circumstances  suggested,  the  Jury 
would  answer  the  second  issue,  "Yes,"  pro- 
vided they  found,  further,  that  the  failure  to 
use  this  handrail  "proximately  contributed 
to  the  injury.'* 

It  is  the  accepted  position,  in  actions  of 
this  kind,  that  on  the  two  issues  of  negli- 
gence and  contributory  negligence  the  negli- 
gent condu(t  of  defendant  or  of  the  claimant 
has  no  controlling  significance,  unless  it  has 
been  the  contributory  and  proximate  cause  of 
the  injury  or  one  of  them.    In  a  case,  at  the 


present  term,  of  McNeill  v.  Railroad,  83  S. 

E.  704,  the  charge  is  approved  to  the  effect 

that: 

"In  order  to  enable  you  to  answer  the  first 
issue  [that  as  to  defendant's  negligence]  'Yes,* 
you  must  find  ♦  •  •  that  that  train  had  no 
electric  headlight,  *  •  •  and  that  not  having 
the  headlight  was  the  cause,  and  the  proximate 
cause,  of  the  injury." 

And  Associate  Justice  Allen,  in  a  well- 
sustained  opinion,  shows  that  this  is  an  es- 
sential requirement  to  the  proper  decision 
of  such  an  issue.  The  same  principle  pre- 
vails on  the  issue  as  to  contributory  negli- 
gence; it  is  a  very  important  part  of  its 
correct  definition — that  it  is  the  proximate 
cause  of  the  injury. 

Numerous  authorities  with  us  are  in  sup- 
port of  the  position,  and  they  hold,  too,  that 
where  negligence  is  shown  to  have  caused  an 
injury,  it  is  only  in  exceptional  cases  that 
the  question  of  proximate  cause  can  be  with- 
drawn from  the  Jury.  Boney  v.  Railroad, 
155  N.  C.  95,  71  S.  B.  87 ;  Farris  v.  Railroad, 
151  N.  C.  489,  66  S.  E.  457,  40  L.  R.  A.  <N. 
B.)  1115 ;  Goley  v.  Railroad,  129  N.  C.  407,  40 
S.  E.  195,  57  L.  R.  A.  817 ;  Brewster  v.  Eliza- 
beth City,  137  N.   C.  392,  49  &  E.  885. 

It  is  true  that  the  testimony  shows  that 
the  intestate  was  standing  on  the  running 
board  and  had  no  hold  of  the  handralL  It 
was  shown,  also,  that  another  man  standing 
by  him  was  enabled  to  save  himself  after  he 
saw  the  stick  by  catching  hold  of  the  hand- 
rail, but,  as  we  have  heretofore  stated,  the 
intestate  had  no  part  in  directing  the  train, 
and  was  not  in  a  position  to  control  its  move- 
ments. He  was  not  charged  with  the  special 
duty  of  looking  ahead  for  its  safety,  nor  did 
he  have  anything  to  do  with  keeping  the 
roadway  in  repair.  He  was  Just  riding  on 
the  engine  to  his  work  as  the  others  were  ac- 
customed to  do,  and,  as  we  have  heretofore 
stated,  the  character  of  the  obstruction  was 
not  such  as  to  affect  him  with  notice  of  a 
probable  injury  as  a  conclusion  of  law.  If 
he  had  fallen  off  by  the  ordinary  Jars  and 
jolts  of  the  train's  movements,  there  might 
be  more  force  in  the  position,  but  it  is  not  at 
all  a  necessary  conclusion  that  the  intestate 
could  have  saved  himself  If  he  had  taken  hold 
of  the  rail;  and  on  all  the  facts  as  presented, 
we  concur  in  his  honor's  view  that,  on  the 
issue  as  to  contributory  negligence,  the  ques- 
tion of  proximate  cause  was  for  the  Jury. 

Defendant  excepted,  further,  that  his  hon- 
or, in  charging  the  jury — 

"failed  to  instruct  them  at  any  point  as  to  the 
law  arising  on  the  evidence  and  contention  of 
defendants  that  some  one  of  certain  employes 
pushed  plaintiff's  intestate  from  the  engine  and 
caused  bis  death." 

[8]  This,  in  any  event,  was  only  an  omis- 
sion on  the  part  of  his  honor,  and  the  pro- 
ceeding could  very  well  be  sustained  on  the 
ground  that,  if  defendant  desired  that  such  a 
position  be  referred  to,  he  should  have  made 
a  request  to  that  effect,  as  he  did  on  the  other 
points.    Pardon  y.  Paschal,  142  N.  G.  538,  55 
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S.  B.  366 ;  State  v.  Worley,  141  N.  C.  764,  53 
S.  B.  128 ;  Simmons  v.  Davenport,  140  N.  O. 
407;  53  S.  E.  225.  But,  it  is  not  necessary  to 
rest  the  matter  here  on  this  principle.  From 
a  perusal  of  the  record  it  plainly  appears 
that  the  principal  issue  between  the  parties 
on  the  testimony  was  whether  the  intestate 
was  knocked  off  by  the  stick  or  snag  or  push- 
ed off  by  one  of  the  other  hands,  and  defend- 
ant's counsel  therefore  did  not  think  it  nec- 
essary to  make  a  reanest  on  the  subject  The 
charge  was  that  intestate  was  knocked  off  by 
this  stick,  negligently  left  as  an  obstruction 
on  defendant  road,  and  not  otherwise,  and 
there  was  no  occasion  for  his  honor  to 
make  special  reference  to  a  different  cause. 
In  support  of  this  view,  it  was  stated  on 
the  argument  for  appellee,  and  not  chal- 
lenged, that  counsel  for  plaintiff  admitted 
in  the  argument  before  the  jury  that  if 
the  intestate  was  pushed  off  by  one  of  the 
employ^  his  client  had  no  cause  of  action, 
and  this  is  no  doubt  the  reason  that  the  capa- 
ble and  diligent  counsel  did  not  think  it  nec- 
essary to  have  any  reference  to  the  matter 
made  by  the  judge. 

The  exceptions  to  testimony  are  without 
merit,  and  were  very  properly  not  insisted 
on  in  defendant's  brief.  Lynch  v.  Rosemary 
Mfg.  Go.^  83  S.  B.  6,  at  present  term. 

After  careful  consideration,  we  are  of  opin- 
ion that  no  reversible  error  appears,  and  the 
judgment  on  the  verdict  must  be  aflarmed. 
No  error. 

a68  N.  C.  60)  -=-=« 

WATNESVILLB  TRANSP.  CO.  v.  WATNBS- 

VILLB  LUMBER  CO.    (No.  597.) 
(Supreme  Court  of  NOttb  Carolina.    Jan.  IB,  1915.) 
Apfbai.  ▲ni>  Bbbob  ^=>432— Rjcoobd— Fiung 


Where  time  for  serving  a  case  and  counter 
case  on  appeal  was  extended  by  agreement,  and 
both  were  served  within  the  time  of  the  exten- 
sion agreed  on,  but  neither  was  accepted  by  the 
other,  it  was  appellant's  duty  to  immediately 
request  the  judge  to  settle  the  case,  as  required 
by  Revisal  1905,  t  591,  and  he  was  required  to 
docket  the  record  proper  in  the  Supreme  Court 
within  the  time  required  by  rule  17  (66  S.  E. 
vii),  and  to  pray  for  certiorari  to  send  up  the 
case,  and,  in  case  of  a  failure  to  do  so,  appellee 
could  move  to  docket  and  dismiss. 

[Ed.  Note.*-For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2177-2181 ;   Dec.  Dig.  <S=» 

Action  by  the  Waynesville  Transportation 
Company  against  the  Waynesville  Lumber 
Company.  Judgment  for  defendant,  and 
plaintiff  appealed.  On  defendant's  motion  to 
docket  and  dismiss  under  rule  17  (66  S.  B. 
vii).    Granted. 

John  M.  Queen  and  Hannah  9c  Leather- 
wood,  all  of  Waynesville,  and  R.  N.  Slmms, 
of  Raleigh,  for  appellee. 

CLARK,  C.  J.  This  case  was  tried  at  July 
term,  1914,  of  Haywood.  By  agreement  the 
time  was  extended  for  serving  the  case  and 


counter  case  on  appeal,  which  is  a  bad  cus- 
tom, and  not  to  be  encouraged.  The  plaintiff 
appellant  served  its  case  on  defendant  Sep- 
tember 9,  1914,  and  the  defendant  served  its 
counter  case  on  the  appellant  November  9, 
1914,  both  being  within  the  time  of  the  ex- 
tension agreed  upon  in  writing.  Neither 
case  was  accepted  by  the  other,  and,  the 
transcript  not  being  docketed  here,  the  appel- 
lee now  moves  on  December  10th  to  docket 
and  dismiss  under  rule  17  (66  S.  B.  vii).  This 
he  was  entitled  to  do.  If  the  appellant  was 
not  in  default  for  the  delay  in  settling  the 
case  on  appeal,  he  was  required  to  docket  the 
record  proper  at  the  time  required  by  the 
rule,  and  should  have  asked  for  certiorari 
for  the  case  on  appeal,  provided  he  showed 
that  on  receipt  of  the  counter  case  he  had 
"Immediately"  requested  the  Judge  to  settle 
the  case,  as  required  by  Revisal,  f  591,  and 
that  the  appellant  was  in  no  wise  to  be  blam- 
ed for  the  delay  in  doing  so.  This  has  been 
repeatedly  held  by  this  court  Hawkins  v. 
Tel.  Co.,  166  N.  C.  213,  81  S.  B.  161,  is  one 
of  the  most  recent  cases,  and  refers  to  numer- 
ous others  in  which  the  matter  has  been  dis- 
cussed and  fully  settled  in  every  aspect,  quot- 
ing Vivian  v.  Mitchell,  144  N.  C.  472,  57  S.  E. 
167,  in  which  the  court  cited,  among  other 
cases,  Harrison  v.  Hoff,  102  N.  C.  25,  8  S.  E. 
887;  Jones  v.  Asheville,  114  N.  C.  620,  19  S. 
E.  631;  Paine  v.  Cureton,  114  N.  C.  606,  19  S. 
B.  631 ;  Mortgage  Co.  v.  Long,  116  N.  C.  77, 
20  S.  B.  964 ;  Barbee  v.  Justice,  138  N.  C.  20, 
60  S.  E.  445 ;  Craddock  v.  Barnes,  140  N.  C. 
427,  53  S.  B.  239;  Cozart  v.  Assurance  Co., 
142  N.  C.  523,  55  S.  E.  411.  And  the  court 
added: 

"The  decisions  to  this  effect  have  been  uniform, 
and  80  often  repeated  that  of  late  years  the  court 
has  usually  contented  itself  by  following  the 
precedents,  without  opinion,  by  a  per  curiam 
order." 

Revisal,  ^  591,  provides  that,  if  the  appel- 
lant does  not  accept  the  appellee's  counter 
case,  he  *'shall  immediately  re()uest  the  judge 
to  fix  the  time  and  place  for  settling  the  case 
before  him."  Stroud  v.  Tel.  Co.,  133  N.  C. 
253,  45  S.  EL  592.  It  does  not  appear  that  the 
appellant  did  this.  It  is  also  true  that  the 
appellant  might  contend  that  in  such  case 
his  case  as  amended  by  the  defendant's  coun- 
ter case  should  be  taken  as  the  case  on  ap- 
peal. But  in  either  of  these  cases  it  is  none 
the  less  necessary  that  the  appellant  should 
docket  the  record  proper  and  apply  for  a  cer« 
tiorari,  and  in  the  latter  case  it  was  his  duty 
to  send  up  his  case  as  amended  by  the  ap- 
pellee's case. 

In  Hewitt  v.  Beck,  152  N.  C.  759.  67  S.  E. 
586,  the  court  said  that,  when  the  appellant 
seeks  to  excuse  himself  because  there  has 
been  delay  in  settling  the  case  without  any 
fault  on  bis  part,  the  court  has  uniformly 
held  that  he  must  nevertheless  docket  his 
"transcript  of  the  record  proper"  in  proper 
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time,  to  get  a  foothold  in  this  court  In  Bnr- 
rell  V.  Hughes,  120  N.  C.  277,  26  S.  E.  782, 
it  is  said,  citing  many  cases:  "There  are 
some  matters  •  ♦  •  which  should  be 
deemed  settled  and  this  is  one  of  them.*' 
That  case  has  been  often  cited  since.  See 
Anno.  Ed. 
Motion  allowed. 


aa 
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BURTCHAEL  y.    BYRD.      (No.  138.) 
(Supreme  Court  of  Georgia.     Jan.  14,  1916b) 

(8yllabu%  5y  th^  Court.) 

1.  Estoppel   ^=»65— Conduct— Ejectment. 

An  owner  of  land  executed  a  deed  to  one 
of  his  daughters,  and  took  from  her  an  instru- 
ment agreemg  to  pay  $750  to  another  daughter 
after  his  death,  and  that  he  should  have  the 
use  of  the  land  during  his  life.  The  grantee 
made  and  delivered  to  her  sister  a  note  for  the 
amount  stated,  and  the  grantor  remained  in 
possession.  At  a  later  date  he  executed  a  deed 
to  the  same  land  to  another  daughter.  Subse- 
quently he  filed  an  equitable  petition  against 
the  first  grantee,  seeking  to  cancel  the  deed  on 
account  of  his  mental  unfitness  to  make  it, 
and  that  he  was  induced  to  do  so  by  the  persua- 
sion of  the  grantee.  To  this  action  the  second 
grantee  was  not  a  party.  The  defendant  de- 
nied the  substantial  allegations,  and  also  set 
up  that  the  plaintiff  had  executed  a  deed  to  the 
second  grantee,  and  had  conveyed  any  title 
which  he  had.  On  the  trial  the  presiding  judge 
intimated  that  the  plaintiff  could  not  maintain 
die  action  after  having  made  the  second  deed. 
ThereuDon  the  plaintifit  dismissed  the  case,  and 
retained  possession  until  his  death,  the  agree- 
ment for  him  to  do  so  having  been  recorded  the 
day  before  the  trial.  After  his  death  the  first 
grantee  brought  suit  against  the  second  grantee, 
to  recover  the  property.  Held,  that  the  above 
stated  facts  did  not  prevent  the  plaintiff  in  the 
present  action  from  asserting  that  her  title  was 
superior  to  that  of  the  second  grantee,  after 
the  death  of  the  common  grantor. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  iS  155-158;  Dec.  Dig.  <e=>e5.] 

2.  ApVEBSs  Possession  ^=s»114  —  Pbesobip- 
TivE  Title— Sufficiency  of  Evidence. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  overruling  the  motion  for 
a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  682,  688,  685,  686;  Dec. 
Dig.  <9=s>U4.] 

Error  from  Superior  Court,  Gwinnett 
County;   C.  H.  Brand,  Judge. 

Action  by  Mrs.  George  Byrd  against  Mrs. 
l>ora  Burtcbael.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Mrs.  George  Byrd  brought  suit  against 
Mrs.  Dora  Burtcbael,  seeking  to  recover  cer- 
tain land.  The  defendant  denied  that  the 
plaintiff  had  title,  alleged  that  sbe  herself 
had  the  title,  and  pleaded  a  prescriptive  title. 
The  plaintiff  and  the  defendant  were  sisters. 
Each  claimed  under  their  father,  G.  W.  Am- 
brose. The  plaintiff  claimed  under  a  deed 
from  her  father  dated  May  3,  1905,  and  re- 
corded on  the  day  after  its  execution.  The 
defendant  claimed  under  a  deed  from  the 
same  grantor,  dated  August  10th  thereafter. 
On   May  3d  Mrs.  Byrd,  the  grantee  in  the 


first  deed,  executed  to  her  father  an  instru- 
ment, which  recited  that  he  had,  on  that 
day,  made  to  her  a  deed  to  the  lot  where  be 
then  resided ;  that  one  condition  thereof  was 
that  the  grantee  was  to  pay  to  another 
sister,  Mrs.  Vaughn,  the  sum  of  $750  30  days 
after  the  father's  death,  that  the  grantee 
had  executed  a  note  to  her  sister  for  that 
sum,  and  to  secure  it  had  executed  a  mort- 
gage on  the  place,  and  that  the  husband  of 
the  grantee  was  under  a  contract  with  the 
grantor  to  build  a  house  for  the  use  of  Mrs. 
Burtcbael.  The  instrument  then  declared 
that  It  was  agreed  and  so  understood  that 
Ambrose,  the  maker  of  the  deed  to  Mrs. 
Byrd,  should  have  the  sole  and  undisturbed 
posse6si(»L  of  said  home  place  during  his  life, 
without  rent,  and  that  it  was  further  agreed 
that,  should  Ambrose  die  before  the  comple- 
tion of  the  building  referred  to,  Mrs.  Burt- 
cbael should  have  the  use  of  the  home  and 
lot,  without  rent,  until  the  building  was  fin- 
ished. This  instrument  was  attested  like  a 
deed,  and  was  recorded  on  September  12, 
1907.  The  grantor  executed  a  deed  to  cer- 
tain other  land  to  Mrs.  Burtcbael.  After 
the  execution  of  the  deed  to  Mrs.  Byrd,  the 
grantor  demanded  its  return,  which  was  re- 
fused. He  then  executed  a  deed,  covering  the 
same  land,  to  Mrs.  Burtcbael,  dated  August 
10,  1905,  and  recited  a  consideration  of  $5 
and  love  and  affection.  This  lot,  together 
with  the  other  property  conveyed  to  Mrs. 
Burtcbael,  included  all  the  real  estate  of  the 
grantor.  It  was  agreed  by  Mrs.  Burtcbael 
that  she  would  take  care  of  her  father,  pay 
all  obligations  which  might  be  or  become 
due  by  him,  and  give  him  a  decent  burial 
at  his  death.  On  August  15,  1905,  Ambrose 
filed  his  equitable  petition  against  Mrs. 
Byrd,  seeking  to  cancel  the  deed  whidi  he 
had  made  to  her,  on  the  ground  that  when 
it  was  made  he  was  aged,  had  been  enfeebled 
by  sickness,  was  mentally  unfit  to  transact 
business  and  dispose  of  his  property,  and 
was  induced  to  make  the  deed  by  the  persua- 
sion of  his  daughter,  who  had  great  influence 
over  him,  on  account  of  the  kindness  and  af- 
fection which  she  had  exhibited  toward  him. 
The  defendant  denied  these  allegations,  and 
alleged: 

*'That  the  plaintiff  has  made  deeds  to  all  his 
property,  either  shortly  before  or  soon  after 
filing  said  petition,  in  which  he  has  made  other 
conveyances  of  the  said  house  and  lot,  the  said 
80-acre  tract  hereinbefore  referred  to,  and  that 
she  has  reason  to  believe  that  all  of  said  prop- 
erty was  therein  and  thereby  conveyed  to  Mrs. 
W.  L.  Burtcbael,  or  to  her  and  her  husband." 

On  the  trial  of  that  case,  after  the  plain- 
tiff had  closed  his  testimony,  a  deed  from 
him  to  Mrs.  Burtcbael,  covering  the  land  in 
dispute,  was  exhibited  to  the  court ;  and  the 
contention  was  made  by  the  defendant  that 
the  plaintiff  could  not  maintain  the  action. 
The  court  intimated  that  he  would  sustain 
the  position.  Thereupon  the  plaintiff  dis- 
missed his  suit  on  September  13,  1907.     On 
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September  12th  the  agreement  made  by  Mrs. 
Byrd  to  the  then  plaintiff  as  to  his  haying  a 
life  use  of  the  property  was  recorded.  In 
the  present  case  the  defendant  moved  the 
court  to  direct  a  verdict  in  her  favor,  which 
was  refused,  and  she  excepted  pendente  lite. 
The  Jury  found  In  favor  of  the  plaintiff  the 
premises  in  dispute  for  $60  rent  The  de- 
fendant moved  for  a  new  trial,  which  was 
refused,  and  she  excepted. 

-  Mark  D.  Irwin,  of  Lawrenoeville,  and  Sim- 
mons h  Simmons,  of  Atlanta,  for  plaintiff  in 
error.  O.  A.  Nix  and  I.  I4.  Oafces,  both  of 
Lawrenceville,  for  defendant  In  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  brought  an  action  of 
complaint  to  recover  land,  and  a  verdict  was 
rendered  in  her  favor.  The  defendant,  hav- 
ing failed  to  obtain  a  new  trial,  excepted. 

[1]  L  After  the  father  of  these  two  sisters 
had  executed  a  deed  to  one  of  them,  the  plain- 
tiff in  the  present  action,  he  filed  an  equitable 
proceeding  to  have  it  set  aside  because  of  al- 
leged incapacity  to  transact  business  when  he 
made  it.  In  addition  to  denying  the  substan- 
tial allegations  of  such  petition,  the  grantee 
set  up  In  her  answer  that,  shortly  before  or 
soon  after  bringing  the  suit,  the  grantor  had 
executed  other  deeds  conveying  this  and  other 
property  to  a  sister  of  the  first  grantee,  or  to 
her  and  her  husband  (the  sister  being  the 
present  defendant).  On  the  trial  of  that  case 
the  deed  made  to  the  sister  of  the  defendant 
was  brought  In  under  subpoena  duces  tecum. 
On  the  trial  of  the  equitable  action,  after  the 
plaintiff  had  closed  his  evidence,  the  second 
deed  made  by  him  to  his  other  daughter,  the 
defendant  in  the  present  case,  was  exhibited 
to  tk^  court;  and  the  contention  was  made 
that  the  plaintiff  in  the  action,  having  con- 
veyed away  the  title  before  bringing  suit, 
could  not  maintain  the  proceeding  to  set 
aside  the  first  deed  made  by  him.  The  court 
Intimated  that  he  would  sustain  the  position, 
and  thereupon  the  plaintiff  in  the  case  dls^ 
missed  the  suit  The  defendant  in  the  Instant 
case  contends  that  the  present  plaintiff  is  es- 
topped from  now  attacking  the  deed  which 
was  80  used,  and  that  she  elected  to  defend 
ttiat  case  by  treating  the  conveyance  as  valid, 
and  must  abide  such  election.  There  are  sev- 
eral reasons  why  these  positions  are  unsound. 
The  present  defendant  was  not  a  party  to  the 
former  case,  but  the  plaintiff  there  was  a 
person  who  had  already  executed  the  deed  to 
her.  He  did  not  await  a  ruling  of  the  court 
but  on  an  intimation  dismissed  his  case.  By 
his  first  deed  and  the  instrument  executed  to 
him  by  the  grantee  therein,  he  conveyed  the 
fee  to  her,  and  she  agreed  that  he  should 
have  the  sole  and  undisturbed  possession  for 
life,  without  payment  of  rent  This  amount- 
ed to  reserving  a  life  estate,  or  at  least  a  use 
for  life.  If  thereafter  he  made  a  conveyance 
of  more  than  ho  had,  it  might  be  good  as 
against  him  and  yet  Inferior  to  his  prior  deed. 


There  was  no  essential  Inconsistency  in  as- 
serting that  the  plaintiff  in  that  case  had  no 
right  or  title  left  in  him  authorizing  him  to 
bring  the  suit  and  yet  that  his  second  con- 
veyance was  Inferior  to  the  first  If  an  own- 
er of  land  makes  two  deeds  to  it  either  may 
be  good  as  to  him,  denuding  him  of  any  title, 
but  this  does  not  settle  the  question  as  to 
which  is  superior  to  the  other.  .  Nor  could 
this  properly  have  been  determined  in  an  ac- 
tion to  which  the  grantee  in  the  second  deed 
was  not  a  party,  so  as  to  be  an  adjudication 
as  between  the  holders  of  the  two  deeds.  If 
the  agreement  between  the  grantor  and  the 
first  grantee  be  treated  as  creating  or  leaving 
in  him  a  life  estate,  his  second  deed  might 
have  conveyed  that  only,  although  it  may 
have  purported  to  be  a  conveyance  of  the  fee. 
Civil  Code  1910,  S  3671.  The  common  gran- 
tor, who  was  the  plaintiff  in  the  proceeding 
filed  to  cancel  his  first  deed,  did  not  offer  to 
restore  the  status;  indeed  the  agreement 
leaving. a  life  use  in  him  was  recorded  the 
day  before  the  triaL  The  defendant  in  that 
case,  who  is  the  plaintiff  i!n  the  present  ac^ 
tion,  is  not  prevented  from  asserting  the  su- 
periority of  the  conveyance  to  her  over  the 
later  one  to  her  sister,  either  under  tiiie  doc- 
trine of  estoppel  or  that  of  the  election  of 
remedies.  The  case  differs  from  that  of  Da- 
vid V.  Tucker,  140  Ga.  240,  78  S.  E.  909,  and 
similar  cases.  There,  a  widow  filed  an  equi- 
table proceeding  to  cancel  a  deed  which  had 
been  executed  by  her  husband,  and  obtained 
a  decree,  thus  restoring  the  title  to  the  sta- 
tus in  which  it  was  before  the  deed  was 
made.  Subsequently  she  sought  to  hold  the 
property  and  repudiate  the  title  which  was 
asserted  by  the  administrator  of  her  husband. 

[2]  2.  The  plaintiff  in  error  further  con- 
tends that  the  evidence  demanded  a  finding 
that  she  had  a  prescriptive  title.  While  the 
evidence  was  conflicting,  there  was  some  of 
it  oh  behalf  of  the  defendant  in  error  which 
tended  to  show  that  the  grantor  In  the  orig- 
inal deed  remained  in  possession  until  his 
death  in  March,  1913,  controlling  the  proper- 
ty, sometimes  renting  out  a  imrt  of  It  and 
that  the  defendant  lived  with  him  as  his 
daughter  during  a  part  of  the  time ;  that  he 
returned  the  land  for  taxation  and  jmid  the 
taxes  on  it  until  and  including  1909,  and  that 
it  was  returned  by  the  defendant  only  in 
1910,  1912,  and  1913.  She  also  knew  of  the 
prior  deed  to  her  sister,  though  she  testified 
that  she  did  not  think  that  it  was  good,  and 
thought  she  herself  was  obtaining  a  good  ti- 
tle. This,  with  other  evidence,  was  sufficient 
to  authorize  a  finding  that  there  was  no  ad- 
verse possession  by  the  plaintiff  in  error  of 
the  necessary  character,  and  for  a  sufficient 
length  of  time  to  ripen  into  a  prescriptive  ti- 
tle. 

The  rulings  made  substantially  control  the 
case.  The  verdict  was  supported  by  the  evi- 
dence, and  there  was  no  error  in  overruling 
the  motion  for  a  new  triat 
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Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account  of 
sickness. 


(143  Oa.  80) 
FISKE  ▼.   WIMBURN  et  al.     (No.  132.) 
(Supreme  Court  of  Georgia.    Jan.  14, 1915.) 

(Syllabus  hy  the  Court,) 
Bbokebs     «=s>42~Commission—Djbfbi«sb— Li- 
cense Tax. 

It  was.  recently  held  by  this  court:  "Un- 
der a  statute  passed  for  the  purpose  of  raising 
revenue,  which  prorides  that  every  person  or 
firm  engaged  in  the  business  of  buying  or  sell- 
ing real  estate  on  commission  shall  pay  the  sum 
of  $10  for  each  county  in  which  he  or  they  may 
conduct  such  business,  and  that  before  such  per- 
sons shall  be  authorized  to  open  up  or  carry  on 
such  business,  they  shall  go  before  the  ordinary 
of  the  county  in  which  they  propose  to  do  busi- 
ness and  register  their  names  and  the  busi- 
ness they  propose  to  engage  in,  the  place  where 
it  is  to  be  conducted,  and  shall  then  pay  their 
tax  to  the  collector,  and  that  any  person  failing 
to  comply  with  the  foregoing  requirements  shall 
be  guilty  of  a  misdemeanor,  but  which  does  not 
provide  that  the  contracts  made  by  such  per- 
sons failing  to  comply  with  the  statute  shall  be 
void  and  unenforceable,  it  is  not  a  defense  to  a 
suit  brought  by  such  person  selling  or  buying 
real  estate  on  commission,  to  recover  commis- 
sions on  sales  of  real  estate  made  by  him,  that 
he  had  failed  to  pay  the  tax  and  register  as  re- 
quired by  the  statute."  Toole  ▼.  Wiregrass  De- 
velopment O).,  142  Ga.  57,  82  S.  E.  514. 

(a)  The  judgment  of  the  trial  court  in  the  case 
now  under  consideration  was  rendered  before 
the  decision  above  cited,  and  was  based  on  the 
cases  of  Ford  &  Pruett  v.  Thonlason,  11  Ga. 
App.  359,  75  S.  E.  269,  and  Rountree  &  Leak 
V.  Lewis,  13.  Ga.  App.  47,  78  S.  E.  780,  which 
decisions  were  also  rendered  before  the  decision 
first  above  cited,  and  which  are  not  binding  up- 
on the  Supreme  Court. 

(b)  Under  the  ruling  of  this  court  above  an- 
nounced, it  was  erroneous  to  dismiss  the  peti- 
tion in  the  present  case  on  demurrer. 

[Ed.  Note.—For  other  cases,  see  Brokers,  Gent. 
Dig.  f  43;    Dec.  Dig.  «=s>42.] 

Error  from  Superior  Court,  Richmond 
Ck>unty;    H.  C.  Hammond,  Judge. 

Action  between  W.  M.  Fiske  and  O.  C. 
Wlmbum  and  others.  From  the  judgment, 
Flske  brings  error.    Reversed. 

Cieo.  T.  Jackson,  of  Augusta,  for  plaintiff 
In  error.  Isaac  S.  Peebles,  Jr.,  of  Augusta, 
for  defendants  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  C.  J^  ab- 
sent on  account  of  sickness. 


(143  Ga.  25) 

DB  FOE  et  al.  v.  SIMMONS.     (No.  128.) 
(Supreme  C^urt  of  Georgia.     Jan.   18,  1916.) 

(Byllabw  hy  the  Court*) 

1.  GBOU2VD8  FOB   NbW   TbIAL. 

The  grounds  of  the  motion  for  new  trial 
relating  to  the  admissibility  of  evidence  were 
k>o  indefinite  to  present  any  question  for  deci- 
sion. 

2.  DiBEcnoN  OF  Vebdict. 

Upon  the  uncontradicted  evidence,  the  ver- 
dict was  properly  directed. 


Error  from  Superior  Court,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  between  Thos.  t)e  Foe  and  others 
and  C.  J.  Simmons,  administrator.  From  a 
Judgment  on  a  directed  verdict,  the  parties 
first  mentioned  bring  error.     Affirmed. 

Vlrlyn  B.  Moore,  of  Atlanta,  for  plaiutiils 
in  error.  Simmons  &  Simmons,  of  Atlanta, 
for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent on  account  of  sickness. 


(148  Qa.  25) 

GRUSIN   V.    OLD    SPRINGS    DISTILLING 

CO.    (No.  129.) 
(Supreme  (^urt  of  Georgia.     Jan.  13,   1915.) 

(8yUahu9  hy  the  Court.) 
Intoxicatino    Liquobs   ^s»329— Salbs— Re- 

COVEBT  of  PbICB. 

In  a  suit  brought  to  recover  the  price  of 
whisky,  it  appeared  that  the  agent  of  a  whole- 
sale  whisky  dealer  solicited  and  took  an  order 
from  the  defendant  at  his  place  of  business,  at 
Augusta,  Ga.^or  the  sale  of  a  certain  quantity 
of  whisky.  The  agent  sent  the  order  to  his 
principal  in  another  state,  who  testified:  '*Thi8 
order  was  received  through  the  mail  by  us  on 
December  81,  1910,  from  our  salesman,  O'Con- 
nor. The  order  was  in  no  way  conditional, 
but  a  straight  order  for  the  goods.  The  order 
was  accepted  at  Cincinnati,  Ohio,  and  the  goods 
shipped  to  defendant,  •  •  ♦  marked  and 
consigned  to  J.  Grusin  [the  defendant],  %  Peo- 
ple Transfer  Company,  Augusta,  Ga.  The  or- 
der was  taken  at  Augusta,  Ga.,  but  we  con- 
cluded the  transaction  at  Cincinnati,  Ohio." 
The  seller  paid  the  freight  charges  in  advance, 
and  the  goods  were  delivered  to  the  defendant 
at  hisplace  of  business  by  the  transfer  compa- 
ny. Heldy  that  the  sale  was  in  violation  of  the 
prohibition  law  of  this  state,  and  there  can  be 
no  recovery  by  the  plaintiff.  Bogle  v.  State, 
42  Tex.  Or.  K.  389,  55  S.  W.  830;  JuUus 
Winkelmeyer  Brewing  Ass'n  v.  Nipp.  6  Kan. 
App.  730,  50  Pac  956;  U  Am.  &  Bug.  Enc; 
Law,  742. 

(CSd.  Note. — ^For  other  cas^s,  see  Intoxicating 
Liquors,  Gent  Dig.  §§  474-481 ;  Dec  Dig.  «S3> 
829.] 

Error  from  Superior  Court*  Richmond 
County;   H.  C.  Hammond,  Judge. 

Action  by  the  Old  Springs  Distilling  Com- 
pany against  J.  Grusin.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Reversed. 

Isaac  S.  Peebles,  Jr.,  of  Augusta,  for  plain- 
tiff in  error.  S.  H.  Myers,  of  Augusta,  for 
defendant  in  error. 

EVANS,  P.  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  O.  J.»  ab- 
sent on  account  of  sickness. 


(148  Oa.  26) 
FENELON  V.  SOUTHERN  RX.  00.  (No.  130.) 
(Supreme  Court  of  Georgia.     Jan.  13,   1915.) 

(Bylldhus  hy  the  Court,) 

1.  Nboligbnce     ^=>  136— Conflicting     Evi- 
dence—Question FOB  Jury. 

There  was  evidence  tending  to  show  that 
the  plaintiff,  an  employ^  of  the  defendant  rail- 
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way  company,  was  injured  while  in  the  dis- 
charge of  his  duties,  and  that  his  injury  resulted 
from  being  thrown  down  by  stepping  on  a  bolt 
which,  the  jury  might  have  inferred,  had  been 
negligently  left  lying  at  night  in  the  railway 
yard,  and  partly  upon  a  rail,  by  other  em- 
plo3;6s  who  had  been  that  day  working  on  the 
engine  to  which  he  was  going,  and  which  bolt 
had  been  allowed  to  remain  there  in  violation  of 
a  rule  of  the  company.  The  evidence  did  not 
authorize  the  presiding  judge  to  declare  as  a 
matter  of  law  that  the  injury  resulted  from  a 
mere  accident  without  negligence  on  the  part  of 
the  other  employes  of  the  defendant^  nor  that 
the  plaintiff  was  himself  guilty  of  negligence  pre- 
venting a  recovery  by  him.  It  was  accordingly 
error  to  grant  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  Si  277-353 ;   Dec.  Dig.  <S=>136.] 

2.  AUTHOBITIES. 

The  authorities  cited  by  counsel  for  the  de- 
fendant in  error  do  not  control  this  case. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  J.  T.  Fenelon  against  the  South- 
ern Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Robt.  L.  Berner,  of  Macon,  for  plaintiff  in 
error.  Harris  &  Harris,  of  Macon,  for  de- 
fendant in  error. 

• 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent on  account  of  sickness. 

Ott  Ga.  7) 

OAUSEY  V.  WHITE.    (No.  117.) 
(Supreme  Ck>urt  of  Georgia.    Jan.  12,  1915^ 

(SyUdbuM  hy  the  Court.) 

1.  AHENDMBNT  TO   PETITION— DISMISSAL. 

There  was  no  error  in  allowing  the  amend- 
ment to  the  petition  and  in  refusing  to  dismiss 
the  case  on  motion  in  the  nature  of  a  general 
demurrer. 

2.  Husband  and  Wife  ^=s»9— Deed  bt  Mab- 
BiED  Woman— Admlbsibilitt  in  Evidence. 

Where  in  1848,  before  the  passage  of  "the 
married  woman's  law"  in  reference  to  her  sep- 
arate property,  a  deed  was  executed  to  a  woman 
who  (it  may  be  gathered  from  the  pleadings) 
had  been  married,  before  the  deed  was  admissi- 
ble in  evidence  as  a  basis  for  recovery  by  her 
administrator  in  a  suit  brought  in  1911,  after 
her  death  in  1879,  there  should  have  been  some 
evidence  to  show  that  her  husband's  marital 
rights  did  not  attach,  so  that  the  title  remained 
in  her. 

(a)  In  the  present  case,  while  there  was  no 
proof  on  this  subject  prior  to  the  admission  of 
the  deed  in  evidence,  subsequently  evidence  was 
introduced  tending  to  show  that  the  grantee's 
husband  was  dead  before  the  deed  was  made  to 
her,  so  that  no  marital  rights  could  have  at- 
tached, and  that  she  took  and  held  possession  as 
the  owner. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §§  22,  30-37 ;  Dec.  Dig.  <S=>9.1 

3.  Witnesses     ^=5>158— Competency— Trans- 
actions WITH  Decedent. 

Where  a  suit  to  recover  land  was  brought 
by  one  administrator  against  another,  an  heir  of 
the  intestate  of  the  plaintiff,  who  appeared  to  be 
interested  in  the  recovery,  was  not  competent  to 
testify  to  transactions  with  the  intestate  of  the 


defendant  (Civ.  Code  1910,  f  5858,  par.  4) ;  but 
this  did  not  render  the  witness  incompetent  to 
testify  to  conversations  with  one  under  whom 
the  defendant's  intestate  claimed  as  an  heir. 
Castleberry  v.  Parrish,  136  Ga.  527  (5),  528,  69 
S.  E.  817 ;  Oliver  v.  Powell,  114  Ga.  592  (5), 
593,  40  S.  E.  826. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  if  663,  665,  698,  699;  Dec.  Dig. 
<S=s>158.] 

4.  Evidence    ^=a314—HEABSAY— Admissibil- 
ity. 

It  was  not  admissible  to  show. by  hearsay 
evidence  that  the  possession  of  the  defendant's 
intestate,  and  of  one  under  whom  she  claimed 
as  an  heir,  was  permissive  rather  than  adverse. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {§  1168-1173;    Dec  Dig.  «=>314.] 

5.  Adverse  Possession  ^=:>85— Pbescbiptivb 
Title— Evidence. 

If  competent  evidence  showed  that  a  wo- 
man orally  agreed  or  "requested"  that  a  son 
living  with  her  on  certain  land  owned  by  her 
should  have  the  use  of  it  after  her  death  so  long 
as  he  lived,  and  that  he  did  so  remain  with  no 
paper  title,  it  would  also  be  competent  to  show 
that  this  was  communicated  to  children  and 
grandchildren  of  the  woman^  and  that  they 
therefore  delayed  bringing  suit  to  recover  the 
land  until  after  the  death  of  the  son  (no  admin* 
istration  having  been  sooner  granted),  as  tending 
to  show  that  the  possession  of  the  son  was  act- 
ed on  as  permissive  and  not  adverse  to  those 
claiming  after  his  death,  and  to  explain  the  de- 
lay in  bringing  the  suit. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent.  Dig.  |§  313,  498-503,  656,  657, 
660,  668,  688-690;   Dec  Dig.  «=»85.] 

6.  Parol  Evidence. 

There  was  no  error  in  rejecting  parol  evi- 
dence to  show  that  the  present  defendant  had 
brought  an  action  of  trover  against  the  present 
plaintiff  for  the  purpose  of  recovering  posses- 
sion of  certain  deeds. 

7.  Evidence       ^s»273— Heabsat- Declaba- 
TiONS  OF  Person  in  Possession. 

Declarations  of  a  person  in  possession  of 
land  are  admissible  to  characterize  the  posses- 
sion, as  bearing  on  whether  it  was  permissive 
or  adverse,  when  that  fact  is  relevant,  but  not 
to  show  tiie  truth  of  the  statements,  without 
more.    Civil  Ck)de  1910,  §  6767. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i§  1108-1120;    Dec.  Dig.  <$=>273.1 

8.  Adverse    Possession    ^s»71—* 'Color    ot 
Title"— What  Constitutes. 

A  mere  form  of  a  deed  unexecuted  does 
not  constitute  color  of  title,  and  is  not  admis^ 
sible  as  such. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §$  415-429 ;  Dec.  Dig.  <S=»71. 

For  other  definitions,  see  Words  and  Phras- 
es, First  and  Second  Series,  Color  of  Title.] 

9.  Advebse    Possession    ^=>95— Evidence^ 
Tax  Receipts. 

Tax  receipts,  which  are  not  shown  to  in- 
clude payments  of  tax  on  the  property  in  dis- 
pute, are  irrelevant,  when  offered  as  tending  to 
show  adverse  possession.  If  they  are  shown  to 
be  for  or  to  include  the  taxes  on  the  property 
in  dispute,  and  the  question  of  adverse  posses- 
sion is  in  issue,  they  are  admissible. 

(a)  In  this  case  it  appears  in  the  brief  of  evi- 
dence that  it  was  admitted  that  the  son  of  the 
plaintiff's  intestate,  under  whom  the  defendant's 
intestate  claimed,  had  paid  the  taxes  on  the 
land  at  a  valuation  of  $500  per  year,  "as  shown 
in  the  ^digests."  This  would  serve  to  make  rel- 
evant state  and  county  tax  receipts  to  such  per- 
son.    But  whether,  under  the  admission,  in  re- 
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gBrd  to  the  payment  of  taxes,  this  would  require 
a  new  trial,  need  not  be  decided. 

[Bd.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  530-532 ;  Dec.  Dig.  <S=» 
96.] 

10.  Tbial  ^=:»143— DiBBcnoN  or  Vebdict— 

CONFLICTINQ  EVIDENCB. 

While  the  evidence  introduced  by  the  plain- 
tilf  was  to  the  effect  that  the  possession  of  the 
person  under  whom  the  defendant's  intestate 
claimed  (which  continued  for  more  than  20 
years)  was  permissive  and  not  adverse,  and  that 
the  possession  of  the  defendant's  intestate,  if 
not  also  permissive,  was  not  suflBcient  to  estab- 
lish a  prescriptive  title,  yet  there  was  some  evi- 
dence on  behalf  of  the  defendant  tending  to 
conflict  with  this,  such  as  the  calling  of  the 
land  his  by  the  person  first  mentioned,  while  he 
occupied  it,  the  erection  by  him  of  improve- 
ments and  the  like ;  and  the  case  was  not  one 
for  the  direction  of  a  verdict  for  the  plaintiff, 
but  for  submission  to  the  jury  under  proper  in- 
structions. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  342,  343 ;    Dec.  Dig.  <8s»143.] 

11.  Gbounds  fob  New  Tbial. 

Some  of  the  grounds  of  the  motion  for  ^ 
new  trial  are  so  imperfect  as  not  to  raise  any 
question  for  decision.  None  of  diose  not  dealt 
with  above  are  such  as  to  require  a  new  trial. 

Error  from  Superior  Court,  Douglas  Coun- 
ty;   Price  Edwards,  Judge. 

Action  between  J.  H.  Causey,  administra- 
tor, and  W.  W.  White,  administrator.  From 
tlie  Judgment,  Causey  brings  error.    Reversed. 

J.  S.  James,  of  Douglasville,  for  plaintiff 
in  error.  W.  T.  Roberts,  J.  H.  McLarty,  and 
J.  R.  Hutcheson,  all  of  Douglasville,  for  de- 
fendant in  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent 


a43  Ga.  17) 
GUTHRIE  V.  BULLOCK  et  al.     (No.  121.) 
(Supreme  Court  of  Georgia.    Jan.  12,  1915.) 

(Syllabus  hy  the  Court.) 

Chakfsbtt  and  Maintenance  ^=»7— Saia 
BT  Administbatob  —  '*Advbbsb  PoasES- 
aiON." 

This  was  a  claim  filed  upon  advertisement 
of  an  administrators'  sale  of  real  estate.  The 
administrators  exhibited  muniments  of  title  to 
100  acres,  more  or  less,  in  the  eastern  part  of 
land  lot  245  in  the  Tenth  district  of  Berrien 
county,  with  certain  boundaries.  The  claimant 
exhibited  muniments  of  title  to  50  acres,  more  or 
less,  in  the  northwest  comer  of  the  same  land 
lot,  with  designated  boundaries.  The  eastern 
call  of  the  claimant's  muniments  of  title  was  to 
an  agreed  line;  and  the  western  call  of  the  ad- 
ministrators' muniments  of  title  was  to  an  orig- 
inal and  agreed  line.  The  e^dence  was  in  dis- 
pute as  to  the  location  of  the  eastern  boundary 
of  the  claimant  and  the  western  boundary  of 
the  land  held  under  the  administrators'  title. 
The  evidence  of  the  administrators  showed  that 
the  eastern  ^rtion  of  the  land  embraced  within 
the  boundaries  of  the  tract  offered  for  sale  by 
them  had  certain  trees  growing  upon  it,  which 
were  being  operated  for  turpentine  purposes  by 
the  claimant  at  the  time  the  property  was  adver- 
tised for  sale.  Held,  that  the  occupation  by  the 
claimant  of  a  portion  of  the  land,  evidenced  by 
his  working  the  trees  for  turpentine,  was  such 
adverse  poesessvon  as  to  forbid  sale  by  the  ad- 


ministrators of  that  portion  of  the  land  under 
the  statute  which  declares:  "An  administrator 
cannot  sell  property  held  adversely  to  the  es- 
tate by  a  third  person;  he  must  first  recover 
possession."  Civil  Code  1910,  §  4033 ;  Lowe  v. 
Bivins,  112  Ga.  341,  37  S.  E.  374;  Downing 
Lumber  Co.  v.  Medlin,  136  Ga.  665,  667,  72  S. 
E.  22. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent.  Dig.  H  54-110;  Dec. 
Dig.  «=»7.] 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  W.  B.  Thomas,  Judge. 

Action  between  S.  F.  Guthrie  and  E.  M. 
Bullock  and  others,  administrators.  From 
the  judgment,  Guthrie  brings  error.  Re- 
versed. 

Wm.  R.  Smith  and  Lovett  &  Murray,  all  of 
Nashville,  for  plaintiff  in  error.  J.  A.  Alex- 
ander and  W.  D.  Bute,  both  of  Nashville,  for 
defendants  in  error. 

HILL,  J.  Judgment  reversed.  All  the  Jus- 
tices concur,  except  FISH,  C.  J.,  absent  on 
account  of  sickness. 


(143  Oa.  9) 
FOSTER  V.  HEARN.    (No.  118.) 
(Supreme  Court  of  Georgia.     Jan.  12,  1915.) 

(SyUahus  hy  the  Court.) 

Review  on  Appeal. 

No  material  error  is  made  to  appear  in  those 
portions  of  the  court's  charge  complained  of, 
nor  in  the  rulings  of  the  court  touching  the  ad- 
mission or  exclusion  of  evidence. 

Error  from  Superior  Court,  Heard  Coun- 
ty;   R.  W.  Freeman,  Judge. 

Action  between  M.  F.  Foster  and  E.  W. 
Hearn.  From  the  Judgment,  Foster  brings 
error.    Affirmed. 

R.  B.  Blackburn,  of  Atlanta,  for  plaintiff  in 
error.  Frank  S.  Loftln  and  D.  B.  Whitaker, 
both  of  Franklin,  for  defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All .  the 
Justices  concur,  except  FISH,  C.  J.,  absent 
on  account  of  sickness. 


(143  Oa.  U) 
PEAGLER  V.  DAVIS.     (No.  120.) 

(Supreme  Court  of  Georgia.    Jan.  12,  1915.) 

(Syllabus  by  the  Court.) 

1.  Subrogation  ^=927— Pubchaseb  of  Mobt- 
GAOED  Pbopebtt— Agreement  with  Mort- 
gagor. 

The  owner  of  real  estate  executed  a  mort- 
gage on  it  to  a  banking  corporation,  to  secure  a 
debt  due  to  the  bank.  The  president  of  the 
mortgagee  and  the  mortgagor  agreed  that  in  con- 
sideration of  the  former  paying  to  the  bank  the 
mortgagor's  indebtedness,  and  to  the  mortgagor 
such  additional  sum  as  would  total  a  certain 
amount,  he  would  buy  the  property.  It  was  fur- 
ther agreed  between  them  that  the  purchaser 
was  to  be  subrogated  to  the  rights  and  remedies 
of  the  mortgagee.  The  purchaser  paid  to  the 
mortgagee  the  mortgage  debt,  and  the  mortgagor 
executed  to  the  purchaser  a  deed  to  the  property. 
At  the  time  of  the  taking  of  the  deed  the  pur- 
chaser did  not  know  of  a  judgment  against  the 
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mortgagor,  the  execution  issuing  on  which  was 
entered  in  the  cierk^s  office  on  the  same  day  the 
deed  was  given.  In  ignorance  of  the  prior  judg- 
ment, the  purchaser  requested  the  bank  to  mark 
the  mortgage  satis 6ed,  and  it  was  also  marked 
canceled  on  the  record.  Held,  that  the  pur- 
chaser was  entitled,  by  virtue  of  the  agreement 
made  with  the  mortgagor,  to  be  subrogated  to 
the  rights  and  remedies  of  the  mortgagee  whose 
mortgage  was  paid  by  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  §i  68,  78 ;   Dec.  Dig.  ^=»27.] 

2.   SUBBOOATION  ^S>14  —  PUHCHASEB  —  PaT- 
MBNT  OF  PBIOB  LjEN. 

Where  a  purchaser  buys  land  and  takes  a 
deed  thereto,  and  subsequently  pays  a  prior 
lien  on  the  property,  he  is  subrogated  to  the 
rights  and  remedies  of  such  prior  lien,  as  against 
a  lien  which  is  superior  to  his  title. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  {§  3^-39 ;  Dec.  Dig.  ^=s>14.] 

8.   MOBTGAOES     ^=3»58— EXXGUTION^WITNBSS- 

S8— Stockholdeb. 

A  stockholder,  though  incompetent  to  take 
an  acknowledgment  of  a  mortgage  as  a  notary, 
because  he  is  a  stockholder  of  the  mortgagee  cor- 
poration, is  not  incompetent  as  a  nonomdal  wit- 
ness to  the  signature  of  the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  Sf  153,  154 ;   Dec.  Dig.  «=>58j 

4.  Evidence  ^=»113— Value  of  Pbopebtt. 

The  value  of  property  Cannot  be  established 
by  the  amount  at  which  it  is  listed  by  a  real 
estate  broker  for  sale. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  259-296;   Dec.  Dig.  id=»113.] 

5.  Pleading  ^=:»380  —  Issues  —  Evidence 
Within  Pleadings. 

Testimony  which  does  not  illustrate  any  is- 
sue made  by  the  pleadings  should  be  repelled. 
[Ed.   Note.— For    other   cases,   see    Pleading, 
Cent.    Dig.    SI    1237,    1239-1252;     Dec    Dig. 
^=»380.] 

6.  iNSTBUCnONS. 

Certain  excerpts  from  the  charge  were  open 
to  the  criticism  that  they  were  not  properly 
adjusted  to  the  facts  of  the  case. 

7.  SUBBOGATION   ^=»33  —  RIGHTS  —  EXTENT — 

Payment  or  Pbiob  Lien. 

A  purchaser  of  land,  entitled  to  subroga- 
tion to  the  rights  ctnd  remedies  of  a  prior  in- 
cumbrancer, whose  lien  be  discharges,  cannot, 
as  against  an  intervening  lien,  assert  title  on 
the  ground  that  the  land  is  not  worth  more  than 
the  lien  he  discharged.  His  subrogation  is  lim- 
ited to  the  remedies  of  the  lien  creditor  to  whose 
rights  he  becomes  subrogated. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  §|  96-98;  Dec.  Dig.  «=»33.] 

Error  from  Superior  Court,  Grady  County ; 
Frank  Park,  Judge. 

Action  by  H.  J.  Peagler  against  J.  R.  Ever- 
ett A  fi.  fa.  was  issued  on  Judgment  for 
plaintiff,  and  Waltes  Davis  interposed  a 
claim.  Judgment  for  claimant,  and  plaintiff 
brings  error.    Reversed. 

H.  J.  Peagler  recovered  a  Judgment  against 
J.  R.  Everett  on  July  22, 1909.  Fi.  fa.  issued 
thereon  and  was  duly  entered  on  the  general 
execution  docket  July  28,  1909.  It  was  aft- 
erwards levied  upon  a  certain  lot  of  land  in 
the  dty  of  Cairo.  Walter  Davis,  on  Septem- 
ber 2,  1910,  interposed  a  claim,  and  the  case 
was  returned  to  the  superior  court  of  Grady 
county  for  trial.     At  the  trial  the  claimant 


was  allowed  to  file  an  equitable  amendment 
in  aid  of  his  claim,  in  which  It  was  alleged: 
That  the  defendant  in  fl.  fa.,  J.  R.  Everett, 
was  indebted  to  the  Cairo  Banking  Company 
in   the  principal  sum   of  $1,276,   which  in- 
debtedness was  secured  by  a  certain  mort- 
gage upon  the  property  levied  upon,  dated 
February  1,  1909,  and  due  October  15,  1909; 
that  on  the  28th  of  July,  1909,  Everett  rep- 
resented to  the  claimant,  who  was  the  presi- 
dent and  a  stockholder  in  the  Cairo  Banking 
Company,  that  he  was  unable  to  pay  the 
mortgage,  and  requested  the  claimant  to  as- 
sume the  indebtedness  to  the  bank;  that  the 
claimant,  being  desirous  that  the  bank  should 
not  be  forced  to  the  necessity  of  foreclosing 
the  mortgage,  and  being  desirous  of  owning 
the  property,  agreed,  in  consideration  of  pay- 
ing to  the  bank  all  the  indebtedness  which 
Everett   owed   to   the    bank,    including    the 
amount  due  on  the  mortgage  and  also  a  debt 
of  $95.25  which  Everett  owed  him,  and  such 
other  sum  as  would  make  the  purchase  price 
amount  to  $1,400,  to  buy  the  property  levied 
upon.    It  was  further  agreed  between  Everett 
and  the  claimant  that  the  latter  was  to  be 
subrogated  to  the  rights  of  the  Cairo  Banking 
Company.     In  accordance  with  this  agree- 
ment, the  claimant  caused  Everett  to  make 
him  a  deed  of  conveyance  to  the  property, 
and  the  claimant  paid  to  the  Cairo  Banking 
Company  the  mortgage  in  full,  which,  with 
the  indebtedness  to  him,   amounted  to  the 
agreed  purchase  price.    At  the  time  of  this 
transaction,  the  claimant,  not  knowing  of  any 
subsequent  lien  or  incumbrance  on  the  prop- 
erty, requested  the  Cairo  Banking  Company 
to  mark  its  mortgage  satisfied,  which  was 
done,  and  the  mortgage  was  delivered  to  the 
clerk  of  the  superior  court  of  Grady  county 
and  canceled  upon  the  record.    The  claimant 
was  ignorant  that  there  had  been  a  Judgment 
obtained  against  Everett    Nor  did  the  claim- 
ant know  of  the  lien  of  the  Dyson  Manu- 
facturing Company  for  material  furnished  to 
improve  the  property  levied  upon,  which  was 
an  outstanding  lien.     At  the  time  of  such 
transaction,  there  was  no  lien  or  incumbrance 
recorded  against   the  property,   except   the 
mortgage  of  the  Cairo  Banking  Company  and 
the  lien  of  the  Dyson  Manufacturing  Com- 
pany; and  claimant  did  not  know  that  some 
time  during  the  day  the  plaintiff's  execution 
was  recorded  on  the  general  execution  docket 
Claimant  had  no  knowledge  of  any  execution 
or  lien  against  the  defendant  at  the  time  he 
requested   the  Cairo  Banking  Company   to 
mark  the  mortgage  satisfied.    It  was  further 
alleged  that  the  mortgage  was  a  higher  and 
better  lien  than  the  Judgment  of  the  plaintiff ; 
that  the  claimant  had  paid  the  taxes  upon  the 
property  since  he  owned  the  same,  and  also 
paid  the  lien  of  the  Dyson  Manufacturing 
Company  ($20.25) ;   that  he  was  not  a  mere 
volunteer,  and  if  he  should  be  subrogated  to 
the  rights  of  the  Cairo  Banking  Company 
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and  the  Dyson  Mannfactnring  Company  the 
plaintiff  In  fi.  £a.  will  not  be  placed  tn  a 
worse  position  than  he  was  prior  to  the  pay- 
ment to  the  Cairo  Banking  Company  and  the 
lien  of  the  Dyson  Mannfactnring  Company. 
Wherefore  he  prayed  that  the  Cairo  Banking 
Company  and  the  Dyson  iMannfacturing  Com- 
pany and  J.  R.  Everett  be  made  parties  to 
the  action,  and  that  the  conveyance  by  the 
defendant  in  fi.  fa.  have  the  legal  effect  of 
conveying  the  unincumbered  title  to  the 
claimant,  and,  in  the  event  the  property 
should  be  found  subject  to  the  fl.  fa.,  that 
the  claimant  be  subrogated  to  the  rights  of 
the  Cairo  Banking  Company  and  to  the  rights 
of  the  Dyson  Manufacturing  Company,  and 
that  the  mortgage  of  the  Cairo  Banking  Com- 
pany and  the  lien  of  the  Dyson  Manufactur- 
ing Company  be  set  up  as  a  lien  against  the 
property  according  to  their  respective  dates 
and  rights  of  priority,  and  a  decree  be  had 
adjudging  that  the  claimant  have  the  first 
and  highest  lien  upon  the  property,  that  the 
mortgage  be  revived  and  foreclosed,  and  that 
upon  the  sale  thereof  the  funds  arising  there- 
from be  applied,  first,  to  the  payment  of  the 
principal  and  interest  due  on  the  Cairo  Bank- 
ing Company's  mortgage  and  the  lien  of  the 
Dyson  Manufacturing  Company,  and  to  the 
payment  of  such  taxes,  repairs,  and  insurance 
as  may  have  been  paid  by  the  claimant,  less 
the  rent  collected  since  he  has  had  the  prop- 
erty in  his  possession ;  and  for  general  relief. 
The  plaintiff  in  fi.  fa.  demurred  generally  and 
speciflcally  to  the  equitable  amendment  The 
general  demurrer  was  overruled,  and  certain 
special  demurrers  were  sustained.  The  plain- 
tiff filed  an  answer  to  the  amendment,  and 
the  case  came  on  to  be  tried  upon  the  issues 
therein  made,  and  resulted  in  a  verdict  for 
the  claimant.  A  motion  for  new  trial  was 
overruled,  and  exception  is  taken  to  the  over- 
ruling of  the  demurrer,  as  well  as  to  the 
Judgment  overruling  the  motion  for  new  trial. 

LAttie,  Powell,  Hooper  &  Ooldsteiu,  of  At- 
lanta, R.  C.  B^  and  J.  S.  Weathers,  both  of 
Cairo,  and  H.  C.  Parker,  of  Statesboro,  for 
plaintiH  in  error.  Roscoe  Luke  and  C.  E. 
Hay,  both  of  Thomasville,  and  M.  Ix  Led  ford, 
of  Qairo,  for  defendant  in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1,  2]  1,  2.  The  statute  pertaining  to 
the  registration  of  transfers  and  liens  re- 
quires the  clerk  of  the  superior  court  of  each 
county  to  keep  a  general  execution  docket; 
and  it  is  provided  that,  as  against  the  inter- 
est of  third  persons  acting  in  good  faith  and 
without  notice,  who  may  have  acquired  a 
transfer  or  Uen  binding  the  property  of  the 
defendant,  any  money  Judgment  obtained 
within  the  county  of  the  defendant's  resi- 
dence shall  be  a  lien  upon  the  property  of  the 
defendant  from  its  rendition,  if  the  execution 
issuing  therein  shall  be  entered  on  the  gen- 
eral execution  docket  within  10  days  from 


the  time  the  judgment  is  rendered.  Civil 
Code  1910,  §  3321.  In  the  instant  case  the  rec- 
ord upon  the  general  execution  docket  was 
made  within  10  days  from  the  date  of  the 
Judgment,  and  therefore  the  4ien  of  the  Judg- 
ment upon  which  the  fi.  fa.  is  proceeding 
dates  from  the  Judgment,  which  is  superior 
to  the  deed  made  to  the  claimant  by  the  de- 
fendant in  fi.  fa.  The  claimant  sought  to 
protect  himself  by  claiming  subrogation  to 
the  rights  and  remedies  of  the  Cairo  Bank- 
ing Company,  whose  mortgage  he  paid.  In 
Wilkins  V.  Gibson,  113  Ga.  31,  47,  38  S.  E. 
374,  381  (fe4  Am.  St  Rep.  204),  after  an  elab- 
orate review  of  the  authorities,^ it  was  held 
that: 

"Subrogation  will  arise  only  in  those  cases 
where  the  party  claiming  it  advanced  the  money 
to  pay  a  debt  which,  in  the  event  of  default  by 
the  debtor,  he  would  be  bound  to  pay,  or  where 
he  had  some  interest  to  protect,  or  where  he  ad- 
vanced the  money  under  an  agreement,  express 
or  implied  made  either  with  the  debtor  or  credi- 
tor, that  he  would  be  snbro^ted  to  the  rights 
and  remedies  of  the  creditor." 

It  is  under  the  latter  provision  of  the  rule 
thus  announced  that  the  claimant  seeks  to 
bring  his  case.  He  makes  the  specific  allega- 
tion that  he  advanced  the  money  to  the  Cairo 
Banking  Company  under  an  express  agree- 
ment with  the  mortgagor  that  he  would  be 
subrogated  to  the  rights  and  remedies  of  the 
mortgagee.  If  such  be  the  facts,  and  the  de- 
murrer admits  them  to  be  true,  then  the 
claimant  is  entitled  to  be  subrogated  to  the 
rights  of  the  Cairo  Banking  Company  to  the 
extent  of  the  money  he  paid  to  it.  Ragan  v. 
Standard  Scale  Co.,  128  Ga.  644,  68  S.  B.  31. 
If  the  claimant's  title  should  fail  on  account 
of  the  superior  lien  of  the  plaintiff's  Judg- 
ment, he  also  would  be  entitled  to  be  reim- 
bursed for  such  moneys  as  he  may  have  ex- 
pended in  discharge  of  valid  Hens  upon  the 
same  after  he  became  the  owner  of  the  prop- 
erty. The  doctrine  of  subrogation  will  be 
applied  so  as  to  reimburse  one  who  has  been 
compelled  to  pay  the  debt  of  ^  third  person 
in  order  to  protect  his  own  rights  or  to  save 
his  own  property.  37  Cyc  446i,  The  claim- 
ant alleges  that  since  he  acquired  title  he 
has  been  forced  to  pay  the  duly  recorded  lien 
of  the  Dyson  Manufacturing  Company  and 
certain  taxes.  As  to  these  items  he  is  en- 
titled to  subrogation  by  operation  of  law. 
The  court  therefore  properly  overruled  the 
general  demurrer.  A  ground  of  special  de- 
murrer, as  to  certain  sums  not  covered  by 
the  mortgage  alleged  to  have  been  paid  to  the 
Cairo  Banking  Company,  was  properly  sus- 
tained; and  the  ground  which  demanded 
that  the  amount  of  taxes  which  had  been  ex- 
pended since  the  purchase  should  be  alleged 
should  have  been  sustained.  With  this  ex- 
ception, the  other  grounds  of  special  demur- 
rer were  without  merit,  and  were  properly 
overruled. 

[9]  3.  The  mortgage  from  J.  R.  Everett  to 
the  Cairo  Banking  Company  was  attested 
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by  two  wltnesseB,  one  of  whom  was  a  notary 
public.  It  appeared  from  the  eyidence  that 
the  nonoffidal  witness  was  a  stockholder  of 
the  mortgagee  cor];>oration,  and  it  is  insisted 
that  he  is  incompetent  on  that  account  to  be 
an  attesting  witness.  This  court  held,  in 
Southern  Iron  &  Equipment  Co.  v.  Voyles, 
138  Ga.  258,  75  .S.  E.  248,  41  L.  R.  A.  (N.  S.) 
375,  Ann.  Gas.  1913D,  369,  that  a  stockholder 
of  a  corporation  bears  such  financial  rela- 
tion to  it  that  he  is  disqvftilified  from  attest- 
ing, as  a  notary,  a  mortgage  to  which  the 
corporation  Is  a  party.  The  rule  was  said 
to  be  founded  on  a  sound  public  policy, 
which  forbade  an  official  from  taking  an  ac- 
knowledgment of  an  instrument  in  which  he 
had  a  beneficial  interest,  thougli  he  may  not 
in  strict  law  be  a  party  to  it  The  statute 
permits  recordation  ^  of  a  mortgage  only  on 
the  attestation  or  acknowledgment  of  certain 
officials,  or  upon  the  affidavit  of  a  nonofficial 
witness.  All  officials  authorized  by  law  to 
attest  a  mortgage  so  as  to  entitle  It  to  regis- 
tration act  under  their  oath  of  office,  and  a 
Wise  public  policy  requires  that  such  officials 
should  be  disinterested  and  entirely  impar- 
tial as  between  the  parties.  Impartiality  of 
conduct  is  best  secured  by  denying  an  inter- 
ested official  the  power  to  act  where  he  is, 
or  may  be,  pecuniarily  benefited  by  the  traneh 
action.  It  does  not  follow,  however,  that  a 
stockholder,  though  incompetent  to  take  an 
acknowledgment,  of  the  corporation's  deed, 
is  likewise  incompetent  as  an  attesting  wit- 
ness. There  Is  no  reasoo  to  extend  the  pub- 
lic policy  which  forbids  the  former  so  as  to 
include  the  latter.  An  unofficial  attesting 
witness  does  not  act  under  oath  of  office,  and 
is  not  selected  because  of  that  Impartiality 
of  conduct  to  be  presumed  of  a  sworn  official. 
Besides,  the  statute  declares  that  a  mort- 
gage "must  be  executed  in  the  presence  of, 
and  attested  by,  or  proved  before,  a  notary 
public  or  justice  of  any  court  in  this  state, 
or  a  clerk  of  the  superior  court  (and  in  case 
of  real  property  by  one  other  witness),  and 
recorded."  CivU  Code  1910,  (  3257.  An  in- 
dividual who  is  not  a  party  to  a  mortgage 
may  attest  It  as  a  witness.  Under  the  doc- 
trine of  corporate  entity,  the  corporation's 
mortgage  is  not  the  mortgage  of  the  stock- 
holder ;  and  it  has  been  held  that  notwith- 
standing an  acknowledgment  of  a  deed  be- 
fore a  notary,  who  was  at  the  time  a  stock- 
holder of  the  grantor  corporation,  is  not 
good  as  an  acknowledgment,  nevertheless 
such  certification  may  be  allowed  to  stand 
for  the  notary's  attestation  as  a  nonofficial 
witness.  Spink  v.  Guarantee  Bank  ft  Trust 
Co.,  181  Ala.  272,  61  South.  302.  We  hold 
that  one,  though  incompetent  to  take  an  ac- 
knowledgment of  a  mortgage  as  a  notary  be- 
cause he  is  a  stockholder  of  the  mortgagee 


corporation,  is  not  Incompetent  as  a  nonof* 
flcial  witness  to  the  signature  of  the  mort- 
gagor. See  Maddox  v.  Wood,  151  Ala.  157, 
43  South.  968 ;   1  C.  J.  807. 

[4]  4.  The  court  allowed  in  evidence  an  ad- 
vertisement in  a  local  newspaper  of  a  real 
estate  firm,  proposing  to  sell  the  property  in 
controversy  for  the  sum  of  $1,400.  This  tes- 
timony was  irrelevant  to  any  question  made 
in  the  pleadings.  If  the  purpose  of  the  ad- 
vertisement was  to  show  that  the  value  of 
the  property  was  that  name^d  in  the  adver- 
tisement, which  was  the  sum  contracted  to 
be  paid  for  it  by  the  claimant,  the  evidence 
was  clearly  Inadmissible  and  should  have 
been  repelled.  The  value  of  property  can- 
not be  established  by  the  amount  for  which 
it  is  listed  in  a  real  estate  office. 

[6]  5.  The  claimant  was  allowed  to  testi- 
fy that  he  had  put  some  improvements  on  the 
land,  including  a  fence,  a  crib,  bams,  and 
some  things  of  that  sort,  at  an  expense  of 
'  about  $150  or  $200.  This  testimony  was  ob- 
jected to  on  the  ground  that  there  was  noth- 
ing in  the  pleadings  to  authorize  it  The  ob- 
jection was  well-taken^  and  the  evidence 
should  have  been  excluded. 

[6]  6.  The  several  excerpts  from  the 
charge,  upon  which  error  is  assigned  in  the 
motion  for  new  trial.  In  stating  the  law  of 
subrogation,  the  court  referred  to  the  deed 
from  the  defendant  in  fi.  fa.  to  the  claimant 
as  a  lien.  In  the  equitable  amendment  to  his 
claim,  and  the  evidence  introduced  in  support 
of  its  aUegatlons,  the  insistence  of  the  claim- 
ant was  that  the  deed  from  the  defendant  in 
fi.  fa.  to  himself  was  one  of  bargain  and  sale, 
executed  under  the  circumstances  alleged  in 
the  equitable  amendment  The  charges  were 
inaccurate  in  referring  to  the  claimant's  deed 
as  a  lien. 

[7]  7.  The  Jury  were  instructed  that  If  the 
claimant  was  entitled  to  be  subrogated  to  the 
rights  of  the  lienors  whose  liens  he  discharg- 
ed, and  they  found  the  property  was  not 
worth  more  than  the  sum  paid  to  discharge 
such  liens  by  the  claimant,  a  verdict  would 
be  authorized  finding  the  property  not  sub- 
ject This  instruction  was  error.  The  claim- 
ant, if  entitled  to  subrogation,  is  entitled  to 
the  remedies  of  the  lienors  whose  Hens  were 
discharged  by  him.  Simpson  v.  Ennis,  114  Ga. 
202,  39  S.  E.  853.  Under  subrogation  the 
claimant  is  entitled  to  no  other  or  different 
remedies  than  those  of  the  creditors  to  whose 
rights  he  is  subrogated,  even  though  the  prop- 
erty be  proved  to  have  been  worth  no  more 
than  the  liens  which  he  discharged.  Their 
claim  against  the  property  is  one  of  lien,  and 
not  of  title. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account  of 
sickness. 
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(143  Ga.  18) 

BUSK  V.  F.  WOLF  ft  CO.     (No.  123.) 
(Supreme  Court  of  Georgia.     Jan.  12,  1915.) 

(Syllabus  by  the  Court.) 

!•  Refusal  of  Continuance. 

There  was  no  error  in  refusing  to  postpone 
the  trial  of  the  case. 

2.  Contracts    ^=>117—Vauditt— Restraint 

OF  Trade. 

The  following  contract  was  the  basis  of  an 
action  to  enjoiA  the  defendant  from  engaging  in 
business  in  violation  of  its  terms. 

"Glynn  County,  Georgia. 

"This  agreement  entered  into  on  this  the  thir^ 
^-first  day  of  March,  1913,  by  and  between  C. 
Bosk,  as  party  of  the  first  part,  and  F.  Wolf  & 
0>.,  a  firm  composed  of  F.  Wolf  and  S.  Abady, 
as  parties  of  the  second  part,  all  of  said  county 
and  state,  witnesseth:  That  whereas  the  par- 
ties of  the  second  part,  for  and  in  consideration 
of  the  sum  of  one  thousand  ($1,000.00)  dollars, 
have  this  day  purchased  the  business  of  said 
first  par^,  and  having  paid  the  full  amount  of 
the  purchase  price  of  one  thousand  ($1,000.00) 
dollars,  the  part^  of  the  first  part  agrees  in  con- 
sideration of  this  sale  not  to  engage,  either  di- 
rectly or  indirectly,  in  the  clothing,  tailoring. 
or  ouier  business  of  like  character  in  the  city  of 
Brunswick,  Glynn  county,  Ga.,  for  a  period  of 
three  (3)  years  from  this  date.  The  party  of 
the  first  psLTt  agrees,  that  if  he  should  engage  in 
the  tailoring  or  clothing  business  in  said  city  of 
Brunswick  within  the  next  three  years  after 
date,  to  give  to  the  said  parties  of  the  second 
part  all  profits  received  in  said  business  so  con- 
ducted by  him.  In  witness  whereof  we  have 
hereunto  set  our  hands  and  affixed  our  seals  on 
this  the  day  and  year  first  above  written." 
(Signed  by  the  parties.) 

Held,  that  the  contract  was  not  void  as  being 
in  restraint  of  trade,  or  as  being  unreasonable. 
McAnUffe  v.  Vaughan,  135  Ga.  853,  70  S.  E. 
322,  33  L.  R.  A.  nS.  S.)  255,  Ann.  Cas.  1912A, 
290 ;  Floding  v.  Floding,  137  Ga.  531,  73  S.  E. 
729. 

(a)  The  case  is  not  controlled  by  the  act  of 
1^  CLaws  Ga.  1896,  p.  68),  if  that  act  (which 
is  not  embodied  in  the  Civil  Code  of  1910)  is 
valid  and  in  force. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §i  554-569 ;   Dec.  Dig.  «S=»117.] 

8.  Injunction  ^=s>61--6rounds— Breach  of 
Contracts-Adequate  Rsuedt  at  Law. 
The  provision  that,  if  the  vendor  should 
operate  another  business  of  the  character  above 
mentioned,  he  should  pay  the  profits  thereof  to 
the  vendee,  would  not  prevent  an  injunction; 
there  being  evidence  to  show  that  the  vendor 
was  not  financially  responsible  in  damages,  and 
that  he  declined  to  give  any  account  of  the  prof- 
its, and  that  it  was  impracticable  to  show  the 
exact  amount  of  loss  that  would  be  sustained 
by  the  continuance  in  business  of  the  vendor. 

[Ed.  Note.—For  other  cases,  see  Injunction, 
Cent.  Dig.  |§  120-123;   Dec.  Dig.  «=>ei.] 

4.  Interix)cutort    Injunction— Discretion. 
While   the  evidence  was  conflicting,  there 
was  no  abuse  of  discretion  in  granting  the  in- 
terlocutory injunction. 

Brror  from  Superior  Court,  Glynn  County ; 
O.  B.  Conyers,  Judge. 

Action  by  F.  Wolf  &  Co.  against  C.  Busk. 
Judgment  for  plaintiffs,  and  defendant  brings 
error,    AflSrmed. 

F.  H.  Harris,  B.  W.  Durden,  and  Boiling 
Whitfield,  all  of  Brunswick,  for  plaintiff  In 
error.  A.  H.  ^Crovatt  and  A.  D.  Gale,  both 
of  Brunswick,  for  defendants  in  error. 


ATKINSON,  J.  Judgment  afllrmed.  All 
the  Justices  concur,  except  FISH,  0.  J.,  ab- 
sent on  account  of  sickness. 


(143  Ga.  22) 
STEWART  et  al.  v.  WHITE.    (No.  126.) 
(Supreme  (3ourt  of  Georgia.    Jan.  13,  1915.) 

(SyUabus  by  the  Court.) 

1.  EtIDBNCB      <g=>197  —  FOBGEBY  —  DOCUUEN- 

TABY  Evidence— Pbiob  Examination. 

Where,  on  the  trial  of  an  action  brought  to 
cancel  a  deed  as  being  a  forgery,  it  appeared 
that  the  deed  was  signed  by  mark,  instead  of  by 
the  signature  of  the  vendor,  and  it  was  shown 
by  evidence  that  the  vendor  could  write,  it  was 
not  error,  over  the  particular  objections  which 
were  urged  thereto,  to  allow  the  plaintiff  to  in- 
troduce in  evidence  the  original  plea,  instead  of 
a  certified  copy  thereof,  nled  in  another  suit, 
brought  against  the  vendor  about  the  time  of 
the  execution  of  the  deed  alleged  to  be  forged, 
with  the  signature  of  the  vendor  affixed  to  such 
plea,  for  the  purpose  of  showing  that  the  ven- 
dor could  write,  and  that  she  signed  her  name 
in  writing,  and  not  by  mark. 

[Ed.  Note—For  other  cases,  see  Evidence, 
Cent  Dig.  §}  681,  681% ;  Dec.  Dig.  «S=»197.] 

2.  ASSIONKENTS    OF   EBBOB— DENIAL   OF    NEW 

Tbial. 
The  other  assignments  of  error  are  without 
substantial  merit,  and  the  court  did  not  err  in 
denying  the  motion  for  a  new  trial. 

Error  from  Superior  CJourt,  Coffee  County ; 
T.  A.  Parker,  Judge. 

Action  between  W.  W.  Stewart  and  others 
and  Mallnda  White.  From  the  Judgment,  the 
parties  first  mentioned  bring  error.    Affirmed. 

Lankford  &  Moore,  of  Douglas,  for  plain- 
tiffs in  error,  O'Steen  ft  Wallace  and  J.  W. 
Quincey,  all  of  Douglas,  for  defendant  in 
error. 

HILL,  J.  This  was  a  suit  brought  by  Mrs. 
Mallnda  WMte  in  the  court  below  against 
W.  W.  Stewart  et  al.,  wherein  It  was  sought 
to  cancel  a  certain  timber  deed  which  plain- 
tiff contended  was  not  executed  by  her,  but 
was  a  forgery.  The  trial  resulted  in  a  ver- 
dict and  judgment  in  favor  of  the  plaintiff 
for  the  cancellation  of  the  deed  in  contro- 
versy. The  defendants  having  filed  a  motion 
for  a  new  trial,  the  same  was  overruled,  and 
they  excepted. 

[1]  1.  Error  is  assigned  because  the  court 
received  in  evidence  an  original  plea  filed  to  a 
suit  on  a  note  in  the  city  court  of  Douglas,  In 
which  the  First  National  Bank  of  Waycross 
was  plaintiff,  and  Mallnda  White  and  the 
Stewart  Mercantile  Company,  as  indorsers, 
were  defendants.  The  plea  was  sworn  to 
and  signed  by  Mallnda  White,  and  was  of- 
fered in  evidence  for  the  purpose  of  showing 
that  it  was  signed  by  her  in  her  own  name, 
and  not  by  mark,  as  was  the  case  with  re- 
spect to  the  deed  in  controversy.  This  evi- 
dence was  objected  to  on  the  ground  that,  if 
it  was  offered  to  show  that  Mrs.  White 
signed  the  same  in  her  own  hand,  and  did 
not  sign  same  by  mark,  then  it  was  not  ad- 
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missible,  becanse  It  was  not  submitted  to  tbe 
attorneys  for  the  defendant  for  examination 
before  the  trial  of  the  case  began,  as  required 
by  the  statute  (Civil  Code,  {  5836) ;  also  be- 
cause a  certified  copy  of  the  record  from  the 
city  court  of  Douglas  Is  legal  evidence,  in- 
stead of  the  original  record  or  a  part  there- 
of. As  against  these  objections,  we  think  it 
was  proper  in  this  case  to  allow  the  original 
record  In  evidence,  so  that  the  jury  could  see 
how  Mrs.  White  signed  her  name  at  that 
time.  A  certifled«copy  of  the  plea  without  the 
signature  affixed  manifestly  would  not  show 
the  handwriting  of  the  plaintiff,  but  the  orig- 
inal would.  The  deed  attacked  was  signed 
by  mark.  One  of  the  witnesses  in  the  case 
testified  that  the  plaintiff  could  read  and 
write.  The  original  lease  (or  timber  deed) 
was  not  offered  in  evidence  at  all;  one  of 
the  witnesses  testifying  that  he  had  searched 
for  It  and  could  not  find  it  Therefore  there 
was  nothing  to  compare;  and  section  5836 
of  the  Civil  Code,  which  provides  that  other 
writings  proved  or  acknowledged  to  be  gen- 
uine may  be  admitted  in  evidence  for  the 
purpose  of  comparison  by  the  jury,  and  that 
such  other  new  papers,  when  Intended  to  be 
Introduced,  shall  be  submitted  to  the  opposite 
party  before  he  announces  himself  ready  for 
trial,  does  not  apply  in  a  case  like  the  pres- 
ent The  court  did  not  err  in  admitting  the 
plea,  with  the  signature  of  the  plaintiff  af- 
fixed, for  any  of  the  reasons  assigned. 

[2]  2.  The  two  other  special  assignments 
of  error  are  without  substantial  merit  The 
verdict  was  supported  by  the  evidence,  and 
there  was  no  error  In  denying  a  new  trial. 

Judgment  afl3rmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account 
of  sickness. 

(148  Oa.  20) 

ROUNSAVILLB  v.  ROUNSAVILLB. 

(No.  125.) 

(Supreme  Court  of  Georgia.     Jan.  13,   1915.) 

(SyllalMt  6y  the  Court  J 

Trusts  ^=»359—ENF0RCBMi£NT--RBifEDT— Pe- 
tition. 

There  was  no  error  upon  the  part  of  the 
court  below  in  sustaiDing  a  general  demurrer 
to  the  petition  and  dismissing  the  same. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §§  554,  565,  566 ;    Dec.  Dig.  <8=»359.] 

Error  from  Superior  Court,  Floyd  C3ounty ; 
H.  L.  Patterson,  Judge. 

Action  by  F.  H.  Rounsarille  against  J.  A. 
Rounsavllle.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

F.  H.  Rounsavllle  brought  suit  against  J. 
A.  Rounsavllle,  alleging  as  follows:  The 
defendant  "is  indebted  to  him  in  the  sum  of 
$15,000  principal  debt,  besides  interest  at 
7  per  cent."  J.  W.  Rounsavllle  died  testate 
on  October  4,  1910,  leaving  a  wife  and  five 
children.    The  eldest  of  the  children  Is  peti- 


tioner, and  the  other  children  were  of  full  age 
at  the  date  of  the  death  of  J.  W.  Rounsavllle. 
The  will  was  offered  for  probate,  and  peti- 
tioner filed  a  caveat.  At  the  hearing  in  the 
court  of  ordinary  the  will  was  admitted  to 
probate  in  solemn  form,  and  from  this  Judg- 
ment petitioner  appealed  to  the  superior 
court.  Under  one  of  the  items  of  a  codicil  to 
the  will  it  was  provided  that  any  legatee  con- 
testing the  will  forfeited  the  bequest  grant- 
ed unto  him.  While  the  caveat  was  pending 
the  estate  could  not  be  distributed,  because 
it  was  doubtful  as  to  whether  the  parties  at 
Interest  would  talie  as  legatees  or  as  heirs  at 
law,  and  the  sum  which  any  of  them  should 
take  could  not  be  ascertained.  The  legatees 
other  than  the  caveator  desired  to  set  up  the 
paper  offered  as  a  will,  and,  in  order  to  in- 
duce the  petitioner  to  dismiss  his  appeal, 
they  entered  into  and  bound  themselves  by  a 
certain  undertalcing  which  was  reduced  to 
writing  and  signed  by  all  of  the  legatees. 
In  that  written  Instrument,  after  reciting  the 
facts  of  offering  the  will  for  probate,  the 
caveat  filed,  the  judgment  of  the  court  of  or- 
dinary, and  the  dismissal  of  the  appeal,  it 
was  agreed  by  the  other  parties  at  Interest 
that  the  sum  of  $5,(X)0  should  be  added  to 
the  amount  named  in  tbe  will  of  the  said  J. 
W.  Rounsavllle,  to  be  invested  by  the  execu- 
tors, and  the  proceeds  thereof  paid,  over  to 
the  said  F.  H.  Rounsavllle,  the  petitioner, 
making  the  aggregate  sum  of  $15,000.  Out 
of  the  sum  of  $15,000,  $1,500  was  to  be  paid 
to  the  attorneys  of  record  for  F.  H.  Ronnsa- 
▼ille  in  full  of  all  their  claims  against  said 
F.  H.  Rounsavllle;  and  it  also  provided  that 
certain  other  debts  should  be  paid,  and  the 
balance  of  said  sum  of  $15,000  was  to  be 
placed  in  the  hands  of  J.  A.  Rounsavllle  as 
trustee,  and  invested  In  certain  securities  to 
be  held  by  him  "as  the  trustee  of  Mrs.  Mary 
F.  Rounsavllle,  Mrs.  Mamie  R.  Cartledge, 
Geo.  M.  Rounsavllle,  R.  B.  Rounsavllle,  and 
Roy  Rounsavllle,  with  directions  that  the 
net  Income  thereof  shall  be  applied  semi- 
annually, or  from  time  to  time  as  may  be  re- 
quired, to  the  maintenance  and  support  of 
said  F,  H.  Rounsavllle  during  his  life,  and  at 
his  death  the  corpus  thereof  paid  or  deliver- 
ed to"  the  other  parties  'named,  or  their 
representatives.  This  instrument  was  duly 
signed  by  F.  H.  Rounsavllle  and  the  others. 
Nearly  two  years  have  elapsed  since  the 
date  of  this  written  agreement,  and  the  de- 
fendant, into  whose  hands  the  money  was  to 
be  placed  and  by  whom  the  investment  was 
to  be  made,  refuses  to  pay  ''said  sums  so 
due,  and  refuses  to  redeliver  same  to  said 
makers  that  they  might  make  such  payment 
With  ample  means  in  his  hands,  coupled  with 
a  duty  to  make  full  payment,  defendant  stub- 
bornly refuses,  in  the  face  of  a  pressing 
necessity,  frequent  and  urgent  appeals,  to 
pay  said  sum,  which  said  sum  is  less  than 
an  undivided  one-sixth  Interest  in  said  es- 
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tate."     The   petition    was    dlsinlssed   npon 
general  demurrer,  and  the  plaintiff  excepted. 

Henry  Walker  and  Denny  ft  Wright,  all  ot 
Rome,  for  plaintiff  in  error.  Maddox  ft 
Doyaly  of  Rome,  for  defendant  in  error. 

BE>CK,  J.  (after  stating  the  facts  as  above). 
We  are  of  the  opinion  that  the  court  below 
properly  sustained  the  general  demurrer  and 
dismissed  the  petition.  The  petition  does 
not  seek  to  have  the  corpus  of  an  alleged 
trust  turned  over  to  him  on  the  ground  that 
the  trust  is  executed  and  that  he  is  entitled 
to  the  corpus  of  the  estate,  but  he  evidently 
stands  squarely  upon  the  written  contract, 
and  his  petition,  wlnere  it  is  not  ambiguous, 
insists  that  a  debt  due  him  in  aocordanoe 
with  the  terms  of  the  contract  be  paid  oyer 
to  him,  and  he  is  seeking  a  Judgment  in  his 
favor  against  the  defendant  for  the  full 
amount  set  apart  for  his  benefit,  after  de- 
ducting the  amount  paid  therefrom  to  his 
attorneys,  as  stipulated  in  the  contract  If 
the  written  instrument  which  we  have  set 
forth  created  a  trust,  and  petitioner  is  en- 
titled to  have  the  same  executed  by  the 
trustee  turning  over  to  him  for  life  the 
corpus  as  a  trust  estate,  he  should  have  In- 
stituted proceedings  appropriate  to  the  ob- 
taining of  such  relief,  and  the  court  might 
then*  in  case  it  was  adjudged  proper  to  turn 
the  corpus  of  the  estate  over  to  petitioner, 
have  put  such  terms  upon  it  as  would  have 
safeguarded  the  estate.  But  the  plaintiff 
did  not  see  fit  to  do  this.  He  saw  fit  to  stand 
upon  the  entire  contract  according  to  the 
terms  thereof,  and  yet  have  a  Judgment  for 
the  amount  of  money  which  went  into  the 
hands  of  this  defendant  He  was  not  en- 
titled to  any  such  Judgment  and  the  case  was 
properly  dismissed. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  abeent  on  account  of 
sickness. 

CMS  Oa.  9) 

WAJ>B  V.  HURST  et  al.    (No.  131.) 
(Supreme  Omrt  of  Georgia.     Jan.  14,  1915.) 

(8yttahu9  fry  ih4  Oouri.) 

JUDOVSNT  ^=»220,   470— RENDmOir-T-VALIDI- 
TT— PSESUlCPnON— OONCLUSIVVNSSS. 

There  was  no  error  in  refusing  to  allow  the 
amendment  and  in  dismissing  the  petition  on 
demurrer. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {I  696-399,  907,  982%;  Dec  Dig. 


t  Dig.  H 
220,  470.  J 


Error  from  Superior  Court,  Pierce  Coun- 
ty;  T.  A.  Parker,  Judge. 

Action  by  Jesse  Wade  against  N.  N.  Hurst 
and  others.  Judgment  for  defendants^  and 
plaintiff  brings  ^rror.    Affirmed. 

Jesse  Wade  brought  a  petition  seeking  par- 
tition of  land,  cancellation  of  deeds,  Judg- 


ment for  damages,  and  other  r^ief.  He  al« 
leged  that,  A.  P.  Wade  procured  a  homestead 
to  be  set  aside  in  1875  to  himself  and  family. 
Among  the  property  included  in  the  home- 
stead was  lot  of  land  No.  156  in  the  Fifth 
district  of  Pierce  county.  His  wife  died,  and 
he  remarried,  pending  the  minority  of  the 
children.  He  died  In  1895,  leaving  a  widow, 
and  children  of  both  marriages.  In  1896  his 
wife,  who  had  married  again,  presented  her 
petition  to  the  Judge  of  the  superior  court  of 
Pierce  county,  praying  an  order  for  the  sale 
of  the  homestead  property  for  the  purpose  of 
reinvestment  An  order  was  granted  allow- 
ing a  sale  of  the  property  at  private  sale, 
fixing  the  minimum  price  at  $4,000  and  pro- 
viding for  the  reinvestment  of  the  proceeds 
of  the  same  for  the  same  uses.  In  pursu- 
ance of  the  order,  the  widow,  upon  an  alleged 
consideration  of  $4,000,  conveyed  the  whole 
of  the  homestead  estate,  including  lot  156, 
to  Harley  Davis,  Jr.  In  part  payment  of  the 
property  conveyed  to  him,  Harley  Davis,  Jr., 
immediately  reconveyed  to  the  widow,  Susan 
L.  White,  formerly  Wade,  in  her  own  right 
and  as  trustee  for  her  four  minor  children 
(one  of  whom  was  Jesse  Wade),  a  part  of.  lot 
156,  reciting  a  consideration  of  $2,000.  On 
January  2,  1905,  Susan  L.  White  wrongfully 
and  fraudulently,  and  without  any  order  of 
court,  and  in  her  own  right  and  as  trustee 
for  the  minor  children  of  A.  P.  Wade,  deceas- 
ed, on  an  alleged  consideration  of  $1,000,  con- 
veyed the  165  acres  of  lot  156  to  N.  N.  Hurst 
All  of  the  beneficiaries  except  two  minors, 
Jesse  Wade  and  his  sister,  Annie,  Joined  in 
that  conveyance.  Afterwards  Susan  L.  White, 
formerly  Wade,  unlawfully  permitted  and  al- 
lowed the  A.  P.  Brantley  Company  to  ob- 
tain a  Judgment  in  its  favor  against  her  as 
trustee,  and  flpedally  against  165  acres  of 
lot  No.  156.  Execution  issued  upon  this  Judg- 
ment, and  was  levied  upon  the  land  therein 
described,  namely,  the  165  acres  of  lot  156. 
The  land  waa  sold  by  J.  L.  Tuten  as  sheriff 
of  Pierce  county,  and  purchased  by  N.  N. 
Hurst  for  the  sum  of  $195,  and  the  sheriff 
made  to  Hurst  a  deed.  On  February  15, 
1909,  N.  N.  Hurst,  for  the  alleged  ocmsidera- 
tlon  of  $3,700,  conveyed  certain  premises;  in- 
cluding 165  acres  of  lot  156,  to  Mary  P.' 
Hurst  who  shortly  thereafter  reconveyed  the 
same  land,  on  a  consideration  of  $1  and 
natural  love  and  affection,  to  N.  N.  Hurst 
The  homestead  estate  did  not  terminate  until 
July  16,  1912,  when  the  plaintiff,  who  was 
the  youngest  child  erf  A.  P.  Wade,  became  of 
age.  There  were  bom  unto  A.  P4  Wade  by 
the  first  marriage  five  children,  two  of  whom 
survive,  and  the  deceased  children  left  sur- 
viving children.  By  the  second  marriage 
there  were  bom  unto  A.  P.  Wade  four  chil- 
dren. All  of  the  children  by  the  first  mar- 
riage of  A.  P.  Wade  had  received  advance- 
ments to  an  amount  more  than  they  would 
be  entitled  to  receive  out  of  his  estate,  and 
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plaintiff  and  bis  sister,  Annie,  were  entitled 
to  a  partition  of  the  165  acres  wltb  N.  N. 
Hurst,  In  the  proportion  of  one  part 
to  plaintiff  and  one  part  to  his  sister  and 
three  parts  to  N.  N.  Hurst  Upon  receiving 
a  deed  to  the  land,  N.  N.  Hurst  entered  Into 
possession,  committed  waste  by  cutting  tim- 
ber of  the  value  of  $500,  and  ousted  the  plain- 
tiff, for  which  he  claims  as  punitive  damages 
the  sum  of  $5,000.  The  plaintiff's  mother, 
Mrs.  White,  his  brothers  and  sisters,  and 
heirs  of  three  deceased  sisters,  A.  P.  Brant- 
ley Company,  M .  P.  Hnrst,  N.  N.  Hurst,  and 
J.  L.  Tuten,  sheriff  of  Pierce  county,  were 
named  as  defendants.  The  prayer  was  for 
the  reformation  of  the  sheriff's  deed  to  N.  N. 
Hurst  ,and  the  deed  from  N.  N.  Hurst  to 
Mary  P.  Hurst,  so  as  to  exclude  the  105 
acres  of  lot  166 ;  for  partition ;  for  damages 
against  N.  N.  Hurst;  and  for  general  re- 
lief. By  amendnient  It  was  alleged  that  N. 
N.  Hurst  well  knew,  at  the  time  he  accepted 
the  deed  of  conveyance  from  Susan  L.  White, 
formerly  Wade,  in  her  own  right  and  as  trus- 
tee for  the  four  minor  beneficiaries,  that  the 
premises  had  been  conveyed  to  Susan  L. 
White,  formerly  Wade,  in  her  own  right  and 
as  trustee,  by  Harley  Davis,  in  part  payment 
of  the  homestead  estate  under  order  of  court 
for  reinvestment,  and  purchased  at  the  re- 
investment sale  by  Harley  Davis,  and  the 
land  was  homestead  property,  and  that  the 
homestead  had  not  terminated,  and  that  the 
title  he  bought  was  not  good  as  against  peti- 
tioner as  a  beneficiary  of  the  homestead; 
that  the  fraud  on  the  part  of  Susan  L.  White 
consisted  in  the  fact  that  she  knew  the  prem- 
ises had  been  conveyed  to  her  in  her  own 
right  and  as  trustee  for  the  beneficiaries  of 
the  homestead,  in  part  payment  of  the  home- 
stead property  sold  for  reinvestment  and  pur- 
chased by  Harley  Davis  at  the  time  she  per- 
mitted the  A.  P.  Brantley  Company  to  ob- 
tain a  Judgment  against  herself  individually 
and  as  trustee  for  the  minor  children  of  A. 
P.  Wade,  deceased,  against  the  166  acres  of 
lot  166,  and  that  the  land  was  homestead 
property.'  The  court  allowed  this  amend- 
ment, but  refused  to  allow  an  amendment  al- 
leging: 

'The  judgment  of  the  A.  P.  Brantley  Com- 
pany was  not  obtained  for  any  of  the  purposes 
enumerated  under  the  law,  or  any  debts  falling 
due  under  the  ezceptionB." 

The  petition  was  dismissed  on  general  de- 
murrer filed  by  N.  N.  Hurst  and  Mary  P. 
Hurst.  The  plaintiff  sued  out  a  writ  of  er- 
ror, complaining  of  the  two  rulings  Just 
stated. 

Walter  A.  Milton  and  B.  H.  Williams,  both 
of  Blackshear,  for  plaintiff  In  error.  WUson, 
Bennett  ft  Lambdln,  of  Waycross,  for  defend- 
ants in  error. 


EVANS,  P.  J.  (after  stating  the  facts  as 
above).  The  plaintiff  sues  as  heir  at  law  of 
his  deceased  father.  He  eliminates  the  in- 
terests of  his  half  brothers  and  sisters  by  a 
general  averment  that  they  had  received  ad- 
vancements in  excess  of  their  share  in  the 
estate.  He  deals  with  the  estate  as  owned 
by  himself,  his  sister,  and  N.  N.  Hurst,  as 
assignee  of  his  mother  and  a  sister  and  a 
brother.  In  order  to  establish  his  right  of 
partition  In  the  specific  land,  he  undertakes 
to  attack  the  sheriff's  sale  on  the  ground 
that  his  mother  unlawfully  allowed  the  A. 
P.  Brantley  Company  to  obtain  a  Judgment 
against  her  as  trustee  for  the  homestead  ben- 
eficiaries, because  she  knew  that  the  premises 
had  been  conveyed  to  her  in  part  payment  of 
the  homestead  property,  and  that  the  Judg- 
ment of  A.  P.  Brantley  Company  was  not  "ob- 
tained for  any  of  the  purposes  enumerated 
under  the  law,  or  any  debts  faiUng  due  under 
the  exceptions."  He  neither  prays  for  can- 
cellation of  the  Judgment  upon  whldi  the  ex- 
ecution Issued  whidi  sold  the  land,  nor  for 
cancellation  of  the  deed  of  the  sheriff  made  In 
pursuance  of  the  sale.  His  prayer  is  that  the 
sheriff's  deed  be  "reformed  as  a  cloud  on  pe- 
titioner's title,  so  as  to  comport  not  to  con- 
vey petitioner's  Interest  in  said  property.** 
Even  if  the  allegation  respecting  facts  relied 
on  as  constituting  fraud  on  the  part  of  his 
mother  be  suffid^it  to  vacate  the  Judgment, 
he  does  not  charge  the  A.  P.  Brantley  Com- 
pany with  any  fraudulent  conduct  His 
allegation  in  the  rejected  amendment  is  that 
the  Judgment  was  not  obtained  on  any 
grounds  which  would  make  the  homestead  es- 
tate liabla  His  attack  is  upon  the  ground 
that  the  court  did  not  have  sufiadent  proof 
to  render  the  Judgment  The  superior  court 
is  a  court  of  general  Jorlsdictlon,  and  the 
presumption  of  law  is  that  the  court  had  suf- 
fldent  proof  before  it  before  rendering  the 
Judgment ;  and  there  is  no  rule  of  law  which 
requires  the  Judgments  of  a  court  of  record 
to  express  upon  their  face  that  they  are  ren- 
dered after  due  proof.  Tucker  v.  Harris,  13 
Ga.  1,  7,  68  Am.  Dec.  488;  Jones  v.  Tarver, 
19  Ga.  279 ;  Cobb  v.  Pitman,  49  Ga.  578.  The 
court  had  Jurisdiction  of  both  the  parties  and 
the  subject-matter,  and  no  rule  of  law  la 
more  firmly  established  than  that,  when  a 
court  of  competent  Jurisdiction  has  rendered 
a  Judgment  in  relation  to  subject-matter  and 
person  within  Its  Jurisdiction,  such  Judgment 
will  be  conclusive  until  it  Is  reversed  in  a 
proper  proceeding  for  that  purpose.  Wiley  v. 
Kelsey,  9  Ga.  117.  The  plaintiff's  attack  up- 
on the  sheriffs  sale  Is  insufficient  to  invali- 
date it,  and  that  sale  divested  his  Interest  tn 
the  land.  Accordingly,  the  demurrer  to  the 
petition  was  rightly  sustained. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  nSH,  O.  J.,  absent 
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CENTRAL  GEORGIA  POWER  CO.  v. 

CORNWELL.    (No.  119.) 
(Supreme  Court  of  Georgia.    Jan.  12, 1015.) 

(SyllahuM  hy  the  Court.) 

1.  Eminent  Domain  <g=>222— Condemnation 
Pboceedings— Instructions. 

The  charge  compiained  of  in  the  first  ground 
of  the  amendment  to  the  motion  for  a  new  trial, 
standing  alone,  was  not  an  accurate  statement 
of  the  contention  of  the  condemnor,  in  saying 
that  it  contended  that  the  amount  of  the  award 
was  just  and  adequate  compensation  **for  the 
property  taken  by  it,"  while  the  property  own- 
er contended  that  the  amount  fixed  by  the  as- 
sessors was  too  low,  and  that  she  was  entitled 
to  recover  a  larger  sum  for  the  actual  and  con- 
sequential damages  sustained  by  her.  But  when 
this  statement  is  taken  in  connection  with  its 
context,  where  the  presiding  judge  informed  the 
jury  as  to  the  origin  and  nature  of  the  proceed- 
ing, that  the  trial  in  the  superior  court  was  a 
de  novo  investigation,  and  that  the  jury  should 
not  be  influenced  one  way  or  the  other  by  the 
award  which  had  been  made,  and  instructed 
them  as  to  the  elements  of  recovery  which  they 
might  consider,  there  is  no  probability  that  the 
jury  were  misled  by  the  use  of  the  expression, 
"for  the  property  taken  by  it,"  in  stating  the 
contention  of  the  condemnor,  which  had  paid 
or  tendered  the  amount  of  the  award,  n*om 
which  award  the  property  owner  had  entered  an 
appeal  to  the  superior  court. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §(  562-567 ;  Dec.  Dig.  «=>222,J 

2.  Tbiai.  ^=>133— Opening  Statement— Curs 
OF  Error. 

Where,  on  the  trial  of  an  appeal  from  the 
award  of  the  assessors  in  a  condemnation  pro- 
ceeding by  an  electric  power  company,  counsel 
for  the  condemnee,  in  his  opening  statement  to 
the  jury,  said  that  the  plaintiff  (condemnor) 
"had  robbed  the  defendant  of  her  home,"  where- 
upon counsel  for  the  condemnor  objected  to  the 
statement  and  moved  the  court  to  rebuke  coun- 
sel and  to  declare  a  mistrial,  and  where  the 
presiding  judge  instructed  the  jury  that  the 
statement  was  not  proper,  and  that  they  should 
not  consider  it,  and  counsel  for  the  condeninee, 
who  made  the  statement,  withdrew  it  and  apol- 
ogized to  the  court,  there  was  no  error  in  re- 
fusing to  grant  a  mistrial. 

[Ed.  Note.— For  other  cases,  see  Trial,  (Tent. 
Dig.  I  316 ;   Dec.  Dig.  ^=>133.] 

3.  Eminent  Domain  <$==>201— Condemnation 
PROCESDING&— Exclusion  of  Evidence. 

There  was  no  error  in  excluding  evidence 
that  a  witness,  who  testified  on  behalf  of  the 
condemnor  and  gave  his  opinion  as  to  the  value 
of  the  land  taken  and  the  extent  of  the  conse- 
quential damage  done,  had  formerly  been  chosen 
by  the  son  of  the  condemnee  as  an  assessor  in  a 
condemnation  proceeding  in  regard  to  certain 
property  of  the  son. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  540% ;    Dec.  Dig.  i&=»201.] 

4.  Evidence     ^=s>500— Opinions— Answers- 
Condemnation  Proceedings— Damages. 

While  a  witness  who  is  shown  to  be  quali- 
fied to  give  an  opinion  as  to  values  in  a  con- 
demnation proceeding  may  testify  as  to  the  ef- 
fect of  the  taking  and  using  of  that  part  of  the 
land  actually  taken  upon  the  remainder  of  the 
land,  the  value  of  the  remainder  of  the  land  be- 
fore such  taking  and  thereafter,  and  other  rele- 
vant facts  tending  to  aid  the  jury  in  determin- 
ing the  amount  of  consequential  damages,  it  is 
not  competent  for  the  witness  to  state  in  gener- 
al terms  that  he  thinks  a  named  amount  would 
probably  be  a  fair  estimate  of  the  consequential 


damages  to  the  land  not  taken;  Accordingly, 
there  was.  no  error  in  rejecting  such  a  general 
estimate  of  damages. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2290,  2291;    Dec.  Dig.  <g=>500.i 

5.  Eminent  Domain  ^=»  221— Condemnation 

Proceedings— Issues— Sufficiency  of  Evi- 
dence. 

There  was  no  evidence  which  showed  that 
a  particular  estate  in  favor  of  another  had  been 
carved  out  of  the  fee  owned  by  the  condemnee, 
or  which  required  a  submission  to  the  jury  of 
the  question  whether  the  amount  of  the  recovery 
by  the  condemnee  should  not  l)e  lessened  by  rea- 
son of  the  ownership  of  such  particular  estate 
by  another  and  any  right  on  his  part  to  recover 
for  damages  thereto. 

(a)  The  mere  institution  of  a  suit  against  the 
present  condemnor  by  another,  claiming  that  he 
was  a  tenant  of  the  present  condemnee,  and 
that  his  rights  as  such  had  been  injuriously  af- 
fected by  the  erection  of  the  condemnor's  dam 
and  the  occupation  of  the  land  of  the  present 
condemnee,  which  had  been  taken  for  the  pur- 
pose of  a  reservoir,  did  not  show  the  correct- 
ness^ of  such  allegation,  or  require  a  submission 
to  the  jury  of  the  question  as  to  whether  a  par- 
ticular estate  had  been  carved  out  of  the  fee, 
so  that  the  damages  which  might  be  awarded  in 
favor  of  the  owner  of  the  ultimate  fee  should 
be  thereby  lessened. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main,-Cent  Dig.  a  560,  561 ;  Dec  Dig.  «s»221.] 

6.  Ground  for  New  Tvlll, 

Under  the  facts  of  the  case,  there  was  noth- 
ing in  the  ninth  ground  of  the  motion  for  a  new 
trial  which  requires  a  reversal. 

7.  Verdict  and  Denial  of  New  Trial  Ap- 
proved. 

The  verdict  was  authorized  by  the  evi- 
dence, and  there  was  no  error  in  overruling  the 
motion  for  a  new  triaL 

Error  from  Superior  Court,  Jasper  County ; 
J.  B.  Park,  Judge. 

Condemnation  proceedings  by  the  Central 
Georgia  Power  Company  against  B.  S.  Corn- 
weU.  From  the  award,  the  condemnor  bilngs 
error.    Affirmed. 

Hatcher  &  Smith,  of  Macon,  and  Greene  F. 
Johnson,  of  Monticello,  for  plaintiff  in  error. 
W.  8.  Florence,  of  Monticello,  for  defendant 
In  error. 

LUMPKIN,    J.    Judgment   affirmed.      Ah 
the  Justices  concur,  except  FISH,  O.  J.,  ab 
sent  on  account  of  sickness. 


a48  Ga.  u) 

COLLIEE  et  al.  v.  HOWARD.    (No.  124.) 
(Supreme  Court  of  Georgia.    Jan.  12,  1915.) 

(SyUdbus  hy  the  Court,) 

Denial  of  New  Trial. 

The  motion  for  new  trial  contained  only 
the  general  grounds.  The  verdict  was  support- 
ed by  the  evidence,  and  there  was  no  error  in 
overruling  the  motion.' 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  between  John  Collier  and  others 
and  G.  P.  Howard.  From  the  judgment,  the 
parties  first  mentioned  bring  error.  Af- 
firmed. 


^=9F(>r  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


68 


84  SOUTHEASTBRN  REPORTER 


(CMU 


G.  B.  Reynolds  and  Leo  Sndderth,  both  of 
Atlanta,  for  plalntUfs  In  error.  Golqaitt  & 
Oonyers,  of  Atlanta,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  0.  J.,  ab- 
sent on  account  of  sickness. 

(US  G*.  28) 

JONES  et  aL  y.  FOLSOll    (No.  127.) 
(Supreme  Court  of  Georgia.    Jan.  18,  1915.) 

(8yllabu$  by  the  Court,) 

BZXOUTOBS  ANU  AUICINISTBATOBS  ^S>814— AO- 

noN  FOB  Bequest— PKrmoN—SxjFFiciENOT. 
A  testator  bequeathed  a  certain  sum  to 
each  of  his  emploj^  "who  haye  been  in  my  em- 
ployment or  ser^oe  for  ten  years  up  to  and 
next  preceding  my  death."  Seyeral  plaintiffs 
joined  in  a  suit  against  the  executor,  alleging 
that  they  had  been  in  the  testator's  sendee  for 
10  years  preyious  to  his  death  The  defendant 
demurred  on  the  ground  that  the  plaintiffs  did 
not  allege  themselyes  to  haye  been  in  the  testa- 
tor's service  for  10  yean  up  to  and  next  preced- 
ing the  testator's  death.  The  demurrer  was 
properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  U  1274-1297; 
Dee.  Dig.  «s»314.] 

Error  from  Superior  Court,  Fulton  County; 
Qea  li.  Bell,  Judge. 

Action  by  James  Jones  and  others  against 
H.  L.  Folsom,  executor.  Judgment  for  de- 
fendant^ and  plaintiffs  bring  error.    Affirmed. 

Gober  &  Jackson,  of  Atlanta,  for  plaintiffs 
in  error.  Ulysses  Lewis,  of  Atlanta,  for  de- 
fendant in  error. 

EVANS,  P.  J.  James  Jones  and  11  other 
plaintiffs  filed  their  petition  against  the  exec- 
utor of  Leonard  B.  Folsom,  alleging  that  the 
twelfth  item  of  the  will  of  the  defendant's 
testator  is  as  follows: 

"I  giye  and  bequeath  the  sum  of  $150.00  to 
each  of  my  employes  in  my  restaurant  hotel, 
and  Uurber  shop  in  Atlanta,  who  haye  been  in 
my  emplosrment  or  seryice  for  ten  years  up  to 
and  next  preceding  my  death.  But  no  person 
can  take  under  this  twelfth  item  who  takes  un- 
der any  other  item  of  this  wilL" 

The  plaintiffs  were  alleged  to  haye  been  em- 
ploy63  in  the  restaurant  of  the  defendant's 
testator  for  more  than  10  years  preyious  to 
his  death.  It  was  alleged  that  more  than 
12  months  had  elapsed  since  the  probate  of 
the  will,  and  that  the  executor  "refuses  to 
assent  to  said  legacies  and  to  pay  plaintifto 
the  bequests  giyen  them  under  and  by  the 
terms  of  said  will;  that  under  the  law  they 
are  entitled  to  it  and  under  and  by  the  pro- 
ylsions  of  the  will  of  the  testator  whom  they 
seryed  so  long  and  so^  well."  The  prayers 
were  to  compel  the  executor  to  assent  to  the 
legacy,  and  for  Judgment  against  the  execu* 
tor  in  fayor  of  each  plaintiff  for  the  sum  of 
$150.  The  defendant  demurred  to  the  peti- 
tion, on  the  grounds,  inter  alia,  that  the  peti- 
tion fails  to  allege  that  the  plaintiffs,  or  any 
of  them,  was  in  the  employment  or  seryice  of 


the  testator  for  10  years  up  to  and  next  pre- 
ceding the  death  of  the  testator.  The  court 
sustained  the  demurrer,  and  the  plaintiffs 
sued  out  a  writ  of  error. 

The  testator's  legacy  to  his  seryants  was 
clear  and  unambiguoua  He  included  as  ob- 
jects of  his  bounty  pnly  those  who  were  in 
his  employment  at  the  time  of  his  death  and 
had  been  continuously  so  for  10  years  preced- 
ing his  demise.  The  plaintiffs'  allegation 
that  they  had  been  in  the  testator's  employ- 
ment preyious  to  his  death  was  ladling  in 
certainty,  as  describing  them  to  be  included 
among  the  persons  Intended  by  the  testator, 
who  made  it  <dear  not  only  that  the  persons 
to  whom  the  bequests  were  made  must  haye 
been  in  his  seryice  for  more  than  10  years, 
but  also  that  they  must  haye  been  engaged 
in  his  seryice  for  10  years  up  to  and  next  pre- 
ceding his  death.  The  objection  raised  by 
this  ground  of  the  demurrer  went  to  the  yery 
yitals  of  the  plaintiffs'  case;  they  failed  to 
allege  any  right  of  recoyery  in  themselyes; 
and  the  court  properly  sustained  the  demur- 
rer on  this  ground.  In  ylew  of  this  ruling  it 
becomes  unnecessary  to  decide  the  other 
grounds  of  the  demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent  on  account  of 
sickness. 

(143  Ga.  18) 
TATLOB  et  aL  T.  TANNEB.     (No.  122.) 
(Supreme  Court  of  (Georgia.     Jan.  12,  1910.> 

(8yttahu§  hy  tlie  Court,) 

1.  New  TbiaIi  ^=»182— -Bamr  ov  ByiDBNOB— 
Dismissal  or  Motion. 

An  approyed  brief  of  eridence  is  an  indis- 
pensable part  of  a  motion  for  a  new  trial ;  and 
if  not  prepared  and  presented  as  provided  in 
the  order  setting  the  hearing  in  yacation,  the 
motion  for  a  new  trial  is  properly  dismissed  on 
motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
(^nt  Dig.  H  273-275;   Dec.  Dig.  «=»132.] 

2.  Apfkai.  and  Ebbob  ^=»867— Soofb  ov  Bb- 
viBW— Nbw  Tbial. 

The  final  judgment  complained  of  being  the 
dismiaaEd  of  the  motion  for  a  new  trial,  excep- 
tions taken  pending  tiie  trial  of  the  main  case, 
which  are  appropriate  to  be  taken  in  a  motion 
for  a  new  trial,  are  not  reriewable.    - 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8479-3486;  Dec  Dig.  «s> 
867.] 

Error  from  Superior  Court,  Jeff  Dayis 
County;  C.  B.  Conyers,  Judge. 

Action  between  J.  A.  Taylor  and  others 
and  B.  H.  Tanner.  From  the  judgment,  the 
parties  first  mentioned  bring  error.  Affirmed. 

C.  E.  Hay,  of  Thomasyllle,  and  L.  D.  Pass- 
more,  of  Sylyester,  for  plaintiffs  in  error. 
L.  E.  Heath,  of  Douglas,  for  defendant  in 
error. 

HILL,  J.  Judgment  afOrmedL  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 
on  account  of  sickness. 


^=5>For  other  caaei  see  lame  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digeeti  and  Indues 
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(15  Ga.  App.  571) 

STANDARD  OIL  CO.  et  al.  v.  REAGAN  et  al. 

(No.  5475.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1815.) 

(Syllabus  by  the  Court.) 

1.  Explosives     ^=»9--Kebosene— Contbibtj- 
TOBY  Negligence— Question  fob  Jubt. 

Where  oil  sold  aa  kerosene  is  used  in  start- 
ing a  fire,  by  one  who  believes  it  to  be  kerosene, 
when  it  is  in  fact  a  more  dangerous  liquid  and 
explodes  when  so  used,  its  use  for  this  purpose 
is  not  such  negligence  per  se  as  would  bar  a  re- 
covery from  the  seller  for  resulting  injuries  to 
the  person  so  using  it 

(a)  Whether  kerosene  oil  could  or  could  not  be 
used  with  safety  in  a  particular  manner  in  start- 
ing a  fire  is  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent.  IMg.  i  6;  Dec.  Dig.  «=s>d.] 

2.  Evidence    ^=»]21~ADHisaitoiLiTr— "Res 

"W^hat  is  the  res  gestae  of  a  given  transac- 
tion must  depend  upon  its  own  peculiarities  of 
character  and  circumstances.  Courts  must  be 
allowed  some  latitude  in  this  matter.**  Mitchum 
V.  State,  11  Ga.  615.  623.  ''Declarations  of  a 
party,  to  be  admitted  as  part  of  the  res  gestae, 
must  be  at  the  time  of  the  transaction  they  are 
intended  to  explain ;  must  be  calculated  to  un- 
fold its  nature  and  quality,  and  must  harmonize 
with  it'*    Carter  v.  Buchannon,  3  Ga.  613  (2). 

(a)  Declarations  made  by  a  wife  to  her  hus- 
band, who  had  just  reached  her  side,  three  or 
four  minutes  after  a  fatal  injury,  when  she  was 
still  lying  on  the  ground  where  she  had  been 
blown  by  the  force  of  an  explosion,  surrounded 
by  circumstances  corroborating  her  statement, 
and  with  her  person  still  smoking  from  the 
flames  which  consumed  her  clothing,  may  be 
treated  as  "part  and  parcel  of  the  catastrophe,*' 
and  may  be  admitted  as  part  of  the  res  gestae, 
when  there  is  nothing  to  indicate  that  they  were 
prompted  by  device  or  afterthought. 

[Ed.  Note—For  other  cases,  see  Evidence, 
Cent  Dig.  Jl  803,  307-338,  1117,  1119 ;  Dec. 
Dig.  «»121. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Res  Gestie.] 

8.  Evidence    ^=»150—£xPEBiifENTS— Proba- 
tive Effect. 

Proof  of  a  simple  and  primitive  test  tend- 
ing to  indicate  the  actual  identity  of  a  sub- 
stance by  showing  its  characteristics  in  one  or 
more  particulars,  may  be  introduced  in  -evidence, 
and  should  have  such  probative  value  as,  from 
the  certainty  of  the  test  the  degree  of  capacity 
required  to  make  the  test,  and  the  capacity  pos- 
sessed by  those  making  it,  it  is,  in  the  opinion 
of  the  Jury,  entitled  to  receive— measured  by  the 
evidence  or  by  common  knowledge  so  general  as 
to  be  practically  universal. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  <  480;    Dec  Dig.  «s>150.] 

4.  ExPLosrvEs   ^=»9—Kebosbns— Evidence— 

CONTRIBUTOBT  NeOLZOEMOB. 

While  evidence  that  one  had  used  kerosene 
oil  for  many  years  in  a  particular  manner  might 
be  no  measure  of  diligence  for  another,  who 
was  fatally  injured  by  using  it  in  the  same  way, 
yet  it  might  tend  to  indicate  that  the  injured 
person  was  not  guiltv  of  gross  negligence 
amounting  to  a  lack  of  ordinary  care  in  thus 
using  it. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  |  6;   Dec  Dig.  ^=s>9.1 

5.  Death  ^e»77,  103  —  BvzDEiiOB  ^=>883  — 
Damages— liiFB  ExneoiAjroT— Pboov. 

Where  the  age  of  a  person  is  shown,  his  ex- 
pectancy of  life  may  be  determined  by  the  jury 
without  any  other  direct  evidence  on  the  subject. 


Tables  of  the  probable  lenf'lh  of  life  and  its  prob- 
able worth  may  be  useful,  but  are  not  conclusive 
or  absolutely  essential  for  that  purpose.  Up- 
on proof  as  to  a  person's  age,  health,  and  earning 
capacity,  the  jury  may  estimate  the  value  of 
his  life,  and  reduce  that  value  to  its  present 
cash  value,  by  any  method  satisfactory  to  them 
which  produces  a  definite  result  that  is  fair  and 
reasonable  and  is  authorized  by  the  evidence. 

fBd.  Note.— For  other  cases,  see  Death,  Cent 
Dii.  §1  96,  141;  Dec.  Die.  «=>77,  108;  Evi- 
dence.  Cent   Dig.   H    16i5>-1677;    Dec.   Dig. 

6.  Appeal  and  Ebbob  ^s>1009— Gbound  fob 

ReVEBSAL  —  DiSBEOABD  OF  INSTBUCTIONS  — 

Damages  fob  Death. 

When  the  jury  disregard  instructions  from 
the  court  as  to  a  method  of  calculation,  and  by 
some  other  method  reach  a  result  which  is  fairly 
deducible  from  the  evidence,  but  different  from 
what  they  might  have  reached  by  adopting  the 
method  suggested  by  the  court,  the  verdict  may 
nevertheless  be  sustained.  It  is  immaterial  how 
a  result  be  reached,  so  that  it  Is  legal,  just,  and 
accurate. 

[Ed.  Note. — For  ether  cases,  see  Appeal  and 
Error,  Cent  Dig.  (§  4136,  4138,  4139;  Dec. 
Dig.  <8=»1069.] 

7.  Death  ^=s>92  —  Damages  Rbcovebablb  — 
dstebmination. 

The  jury  may  Increase  damages  awarded  for 
death  causea  by  wrongful  act  by  including  in 
the  total  sum  awarded  legal  interest  on  the 
present  cash  value  of  the  life  of  the  deceased  at 
the  time  of  death,  from  that  time  to  the  date  of 
the  verdict 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §  102;   Dec.  Dig.  «=>92.] 

8.  Death  ^==>S7  —  Damages  Recovebable  — 
Eabning  Capacttt. 

The  reasonably  probable  average  earnings 
of  the  deceased  may  be  deduced  by  the  jury  from* 
evidence  as  to  past  earnings,  and  taking  into 
consideration  age  and  health,  and  the  probable 
future  increase  in  efficiency  during  future  years, 
as  well  as  the  natural  diminution  in  earning  ca- 
pacity, consequent  upon  old  age. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  f  115;    Dec  Dig.  <©=f87.] 

9.  Death  <&=>87  —  Trial  €=>311  —  Damages 
Recovebable— Loss  of  Sebvices. 

In  estimating  the  value  of  ordinary  domes- 
tio  services  rendered  by  a  wife,  the  jury  is  au- 
thorized to  take  into  consideration  what  may  be 
the  value  of  many  services  incapable  of  exact 
proof,  but  measured  In  the  light  of  their  own  ob- 
servation and  experience.  '*Some  wives  per- 
form manual  labor ;  others  do  not  Yet  the  hus- 
bands of  the  latter  no  less  than  those  of  the 
former  would  certainly  be  entitled  to  compensa- 
tion from  wrongdoers  for  causing  inability  to 
perform  service.  *  *  *  There  need  be  no  di- 
rect or  express  evidence  of  the  value  of  the  wife's 
services,  either  by  the  day,  week,  month,  or  any 
other  period  of  time,  or  of  any  aggregate  sum." 
Metropolitan  St  R.  R.  Co.,  v.  Johnson,  91  Ga. 
466,  471,  472,  18  S.  E.  816,  817. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dk  §  116 ;  Dec  Dig.  <S=»87 ;  Trial,  Cent  Dig. 
f  739;    Dec.  Dig.  <&=>3H.l 

10.  Vebdict  Appboved. 

The  evidence  authorized  the  verdict,  and  no 
substantial  error  was  committed  by  the  court. 

(Additional  Syllabus  by  Editorial  Staff.) 

11.   WOBDS  AND   PhBASES— "ObDINABT   KeBO- 

SENE." 

^'Ordinary  kerosene,"  being  the  kerosene 
sold  in  the  open  market,  means  kerosene  of  a 
lawful  grade  and  quality  ordinarily  sold  for 
the  general  use  of  the  public  for  illuminating 
purposes. 


r  -^FoT  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Error  from  City  Court  of  ThomasviUe ; 
W.  H.  Hammond,  Judge. 

Action  by  G.  W.  Reagan,  in  his  own  behalf 
and  as  next  friend  for  his  minor  child,  £3111s 
Reagan,  against  the  Standard  Oil  Company 
and  others.  Judgment  for  plaintiffs,  and  de- 
fendants bring  error.    Affirmed. 

Theo.  Titus,  of  Thomasville,  and  King, 
Spalding  &  Underwood,  of  Atlanta,  for  plain- 
tiffs in  error.  Dittle,  Powell,  Hooper  &  Gold- 
stein, of  Atlanta,  and  Roscoe  Luke,  of  Thom- 
asYille,  for  defendants  in  error. 

WADE,  J.  G.  W.  Reagan  brought  an  action 
in  his  own  behalf  and  as  next  friend  for  his 
minor  child,  Ellis  Reagan,  against  the  Stand- 
ard Oil  Company,  J.  W.  Dillon,  and  Israel 
Bowdre,  to  recover  damages  on  account  of 
the  death  of  Lula  Reagan,  his  wife,  whose 
death  he  alleged  was  caused  by  the  negli- 
gence of  the  defendants.  The  petition  as 
amended  alleged  that  the  Standard  Oil  Com- 
pany was  a  dealer  in  illuminating  oils  on  July 
3,  1912,  and  was  engaged  in  selling  the  same 
through  J.  W.  Dillon  and  Israel  Bowdre,  its 
employes ;  and  that  on  the  day  named  Dillon, 
acting  as  its  local  manager,'  placed  Bowdre 
in  charge  of  a  wagon  loaded  with  both  kero- 
sene oil  and  gasoline,  which  was  offered  for 
sale  to  any  who  desired  to  buy ;  that  Bowdre 
came  to  the  petitioner's  store  and  sold  to 
him  and  placed  in  his  kerosene  tank  ten  gal- 
lons of  a  fluid  which  Bowdre  stated,  and 
which  petitioner  supposed,  was  kerosene  oil, 
but  which  in  fact  was  gasoUne,  resembling 
kerosene  oil  In  appearance,  but  a  much  more 
dangerous  and  a  very  much  more  explosive 
substance ;  that  a  day  or  two  thereafter  the 
petitioner  drew  out  from  the  said  tank  about  a 
gallon  of  what  he  supposed  to  be  kerosene  oil, 
but  which  was  in  fact  a  portion  of  the  gaso- 
line sold  and  delivered  to  him  for  kerosene  by 
the  defendants,  and  placed  it  in  a  small  can 
and  sent  it  to  his  home  near  by  for  domestic 
use ;  that  several  days  thereafter,  to  wit,  on 
the  18th  of  July,  1912,  at  or  about  10  o'clock 
in  the  morning,  his  wife  put  certain  fuel  in 
the  stove  in  his  home  and  lighted  it  with  fire, 
and  poured  thereon  some  of  the  gasoline  in 
the  family  oil  can,  supposing  it  to  be  kero- 
sene, when  the  gasoline  exploded  and  set  fire 
to  the  contents  of  the  can,  which  also  ex- 
ploded, so  that  therefrom  she  was  set  on  fire 
and  received  bums,  from  which  she  died 
about  4:30  o'clock  p.  m.  on  the  same  day; 
that,  at  the  date  of  her  death,  Lula  Reagan 
was  24  years  old  and  was  in  good  health, 
and  the  value  of  her  services  was  $100  per 
month,  and  she  then  had  a  life  expectancy  of 
40  years ;  and  that  Ellis  Reagan  was  then  an 
infant  17  months  old,  and  was  her  only  child. 
The  petition  further  alleged  that  the  death 
of  Lula  Reagan  was  occasioned  solely  by  the 
negligence  and  wrong  of  the  defendants  in 
selling  and  in  causing  to  be  sold  and  deliver- 
ed to  the  petitioner  gasoline,  which  is  a  high- 


ly dangerous  substance,  liable  to  explode  and 
cause  destruction  of  human  life  and  property, 
unless  handled  most  carefully,  and  in  selling 
the  same  for  "fireproof  kerosene  oil,  which  is 
a  substance  greatly  resembling  gasoline  in 
its  superficial  appearance,  but  which  is  com- 
paratively free  from  danger  when  handled 
in  an  ordinary  manner,  and  in  placing  it  and 
causing  it  to  be  placed  in  the  dispensing  tank 
of  petitioner,  where  he  was  likely  to  use  it 
and  to  dispense  it  to  his  own  family  and  to 
others ;  and  that  the  wrongful  act  of  the  de- 
fendants in  causing  gasoline  to  thus  be  plac- 
ed and  delivered  as  kerosene,  in  such  a  man- 
ner tha-t  in  the  natural  course  of  things,  and 
in  a  way  that  could  be  reasonably  expected, 
it  came  Into  the  possession  of  Lula  Reagan, 
and  was  used  as  kerosene  by  her  without  any 
knowledge  on  her  part  that  it  was  in  fact 
gasoline,  was  the  direct,  proximate,  and  nat- 
ural cause  of  her  death,  and  the  negligence 
complained  of  was  in  law  and  In  fact  the 
negligence  of  each  of  the  defendants  and  of 
all  of  them.  The  petitioners  asked  for  dam- 
ages in  the  sum  of  $20,000. 

[1]  1.  The  defendants  filed  a  demurrer,  on 
the  ground  that  the  petition  set  forth  no 
cause  of  action,  because  it  appeared  there- 
from that  the  injury  complained  of  was  caus- 
ed directly  and  proximately  by  the  negligence 
of  Mrs.  Reagan,  and  that  such  negligence 
would  prevent  a  recovery;  and  also  because 
it  appeared  from  the  petition  as  amended 
that  by  the  use  of  ordinary  care  Mrs.  Reagan 
could  have  avoided  the  consequences  of  the 
alleged  negligence  of  the  defendants,  and 
her  contributory  negligence  would  therefore 
prevent  a  recovery.  These  grounds  are  in 
effect  repeated  in  somewhat  different  words, 
but  no  other  point  is  raised  by  the  demurrer. 
The  precise  issue  therefore  raised  by  the 
demurrer  was  that  as  a  matter  of  law  it  is 
contributory  negligence,  amounting  to  a  fail- 
ure to  exercise  ordinary  care,  for  one  to  at- 
tempt to  build  a  fire  with  kerosene  oiL  In 
order  to  sustain  this  view,  we  would  be  com- 
pelled to  hold  that  according  to  common 
knowledge,  practically  so  universal  as  to 
amount  to  judicial  notice,  kerosene  oil  is  a 
substance  so  highly  explosive  and  so  danger- 
ous, when  brought  Into  close  proximity  to 
fire,  that  any  person  using  and  employing  it 
to  kindle  a  fire  would  be  properly  chargeable 
with  the  natural  injurious  results  liable  al- 
most certainly  to  flow  from  such  a  reckless 
and  negligent  employment  of  so  dangerous 
an  agency.  To  the  contrary,  kerosene  oil  of 
the  quality  permitted  under  our  statutes  is 
In  such  general  use  for  the  purpose  of  kin- 
dling fires  that  the  court  might  almost  be 
prepared  to  hold  as  a  matter  of  law  that 
its  use  for  such  a  purpose  and  under  cer- 
tain restrictions  is  not  dangerous,  but  ordi- 
narily is  entirely  dafe.  However,  in  the  de- 
termination of  this  question  we  are  not  re- 
quired to  go  so  far,  or  in  fact  to  go  further 
than  to  hold  that  the  employment  of  kero- 
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sene  oil  tn  startliig  a  fire  Is  not  such  neg- 
ligence per  se  as  would  bar  a  person  Injured 
by  an  explosion  thereupon  resulting  from  a 
recovery,  upon  proof  that  the  grade  of  oU 
was  too  low  or  that  the  substance  sold  as, 
used  for,  and  supposed  by  such  person  to  be, 
kerosene  oil,  was  not  In  fact  kerosene  oil  at 
all,  but  a  more  dangerous  substance  alto- 
gether. 

In  the  case  of  Peterson  v.  Standard  Oil 
Ca,  56  Or.  611,  106  Pac.  337,  Ann.  Cas. 
1912A,  626,  the  Supreme  Court  of  Oregon 
held: 

"A  complaint,  alleging  that  F.,  a  merchant, 
ordered  of  defendant  a  certain  kind  of  kerosene 
that  would  stand  an  open-fire  test  of  120  de- 
pees;  that  defendant  negligently  delivered  to 
him,  in  a  tank  marked  as  containing  the  arti- 
cle ordered,  a  distillate  that  would  only  stand 
a  test  of  88  degrees;  that  F.,  relying  on  his 
contract  and  the  label,  sold  some  of  it  to  plain- 
tiff's intestate,  as  the  article  ordered;  that 
she,  while  trying  to  kindle  a  fire  with  it,  with- 
out negligence,  was  killed  b^  an  explosion 
which  resulted ;  and  that,  had  it  been  as  repre- 
sented, no  explosion  would  have  resulted— is 
sufficient,  at  least  as  against  a  general  demur- 
rer, without  any  allegation  of  the  dangerous 
character  of  such  distillate;  the  court  taking 
ludicial  notice  of  its  dangerous  character,  which 
is  generally  known,  and  a  quality  of  a  sub- 
stance that  is  taken  judicial  notice  of  being  in 
effect  pleaded  when  the  substance  is  mentioned." 

In  the  present  case  the  petition  alleged 
distinctly  that  the  gasoline  supplied  to  the 
plaintiff  through  the  negligence  of  the  de- 
fendants In  Hen  of  the  kerosene  which  he 
ordered  and  paid  for  was  In  fact  a  much 
more  dangerous  substance  than  that  purchas- 
ed. The  point  was  raised,  In  the  Peterson 
Case,  supra,  by  the  answer  of  the  defendant, 
that  the  death  of  the  plaintiff  resulted  from 
her  own  negligence  In  using  oil  for  the  pur- 
pose of  starting  a  fire,  since  neither  kind 
of  kerosene  mentioned  In  the  plaintiff's 
complaint  was  Intended  or  manufactured 
to  be  used  In  this  way,  and  therefore  the  In- 
juries resulting  in  her  death  were  caused 
by  her  own  want  of  care,  and  without  fault 
or  negligence  of  the  defendant  or  any  of  Its 
servants  or  agents.  In  the  decision  it  was 
said: 

"The  common  knowledge  of  the  community  is 
that  its  primary  use  is  for  the  purpose  of  il- 
lumination; that  secondarily  it  is  used  in  oil 
stoves  for  heating  purposes.  It  is  also  used  for 
the  purpose  of  removing  grease  and  oil  from 
wood  or  iron,  and  for  kindling  fires,  as  well 
as  for  many  other  purposes.  Its  use  for  any  of 
these  purposes  is  not  uncommon,  and  we  think 
that  the  employment  of  it  for  the  purpose  of 
kindling  fires  is  not  in  itself  negligence." 

The  court  also  quoted  with  approval  from 

Ellis  V.  Republic  Oil  Co.,  133  Iowa,  11,  110 

N.  W.  20,  as  follows: 

*'The  use  of  kerosene  in  kindling  fires  is  too 
common  and  too  well  known  for  us  to  say  that 
a  person  uslng^  reasonable  care  mav  not  employ 
that  agency  without  being  chargeable  with  neg- 
ligence." 

In  Ives  ▼.  Welden,  114  Iowa,  476,  87  N. 
W.  408,  54  L.  R.  A.  864,  89  Am.  St  Rep.  379, 
it  appeared  that  the  plaintiff  was  burned  by 
the  explosion   of  gasoline,   which  she   was 


using  for  starting  a  fire,  supposing  it  to  be 
kerosene  oil.  A  short  time  before  she  was 
injured  her  father  went  to  the  defendant's 
store  with  a  jug,  which  he  testified  he  di- 
rected the  clerk  to  fill  with  kerosene  oil,  but 
the  clerk  filled  the  jug  with  gasoline  instead. 
The  jug  was  taken  home  by  the  father,  and 
the  plaintiff,  supposing  that  it  contained 
kerosene  oil,  poured  ^ome  of  its  contents 
into  a  small  can,  and  thence  into  the  stove. 
She  then  applied  fire  thereto,  and  it  explod- 
ed and  set  fire  to  her  clothing.  The  right 
of  the  plaintiff  to  recover  under  these  cir- 
cumstances was  upheld  by  the  court 

In  Rlggs  V.  Standard  Oil  Co.  (G.  0.)  130 
Fed.  199,  where,  in  attempting  to  start  the 
fire  in  a  stove,  one  poured  oil  on  wood  which 
had  been  placed  on  top  of  a  few  live  coals 
and  an  explosion  resulted,  it  waar  held  that 
there  was  such  contributory  negligence  as 
would  defeat  recovery  from  the  manufac- 
turer of  the  oil  for  resulting  injuries,  on  the 
ground  that  it  was  below  standard  test;  and 
we  may  infer  that,  under  this  ruling,  the 
manner  in  which  the  oil  was  used  in  start- 
ing a  fire,  or  other  conditions  then  existing, 
might  in  some  cases  determine  whether  or 
not  there  was  contributory  negligence  on  the 
part  of  the  plaintiff  in  using  it  for  such 
purpose. 

The  petition  in  the  instant  case,  as  amend- 
ed, alleges  that  the  deceased  "put  certain 
material  in  the  stove  in  petitioner's  home, 
lighted  it  with  fire,  and  poured  thereon 
some  of  the  gasoline  which  had  thus  been 
put  in  the  family  oil  can,  supposing  it  to  be 
kerosene."  It  does  not  appear  from  these 
allegations  that  the  stove  was  already  heat- 
ed, or  that  there  were  any  live  coals  under 
the  lighted  material.  A  distinction  appears 
to  be  drawn,  in  the  several  cases  first  re- 
ferred to  above  and  in  the  last  case  dted,  be- 
tween the  effects  properly  to  be  expected 
where  oil  is  first  poured  on  the  fuel  and  fire 
afterwards  applied,  and  where  the  oil  is 
poured  upon  a  fire  already  lighted  or  upon 
live  coals;  but  we  are  not  prepared  to  hold, 
either  on  the  basis  of  common  knowledge 
and  experience  or  from  such  judicial  dec- 
larations as  may  have  been  made  by  differ- 
ent courts,  that  there  is  such  a  radical  dif- 
ference in  the  degree  of  danger  resulting 
from  applying  fire  to  kerosene  oil  and  from 
applying  kerosene  oil  to  fire,  as  would  jus- 
tify a  holding  that,  while, the  former  would 
not  involve  such  negligence  as  would  amount 
to  a  lack  of  ordinary  care,  the  latter  would 
be  such  gross  negligence  as  would  bar  a  re- 
covery. We  think  the  whole  matter  should 
be  relegated  to  the  jury  for  determination, 
and  a  recovery  would  depend  upon  the  evi- 
dence disclosing  whether  or  not  kerosene  oil 
could  be  used  with  safety  in  the  manner  the 
petition  alleges  it  was  actually  employed  by 
the  deceased;  and  therefore  the  court  did 
not  err  in  overruling  the  demurrer. 

[2]  2.  The  case  as  laid  in  the  petition  was 
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supported  by  proof  sufficient  to  authorize 
the  verdict  of  $10,000  against  the  Standard 
Oil  Company  and  Israel  Bowdre;  it  being 
admitted  by  counsel  for  the  plaintiffs  that 
no  case  had  been  made  out  against  the  de- 
fendant J.  W.  DiUon,  and  the  jury  therefore 
finding  in  his  favor,  A  motion  for  a  new 
trial  was  made  by  both  Bowdre  and  the 
Standard  Oil  Company;  but  it  is  unneces- 
sary to  discuss  the  general  grounds  of  the 
motion,  in  view  of  the  statement  above 
made.  Several  amendments  were  made  to 
the  motion  for  a  new  trial,  which  we  will 
discuss  in  the  order  in  which  they  occur. 
The  first,  ground  of  the  amendment  to  the 
motion  for  a  new  trial  was: 

''Becnase  the  following  material  evidence  was 
illegally  admitted  to  the  jury  bv  the  court  over 
the  objection  of  movant/ to  wit:  *The  deceas- 
ed wife  of  plaintiff,  G.  W.  Reagan,  and  mother 
of  Ellis  Reagan,  said  she  was  starting  a  fire  in 
the  stove,  and  had  some  chips  in  the  stove,  and, 
to  start  the  fire  to  burning,  she  thought  she 
would  pour  some  oil  on  the  cnips,  and  when  she 
did  the  fire  went  up  in  the  can  and  burst  all 
over  her,  just  all  in  a  second.*' 

Bxhibit  A  of  the  motion.  Including  a  state- 
ment of  evidence,  was  by  reference  made  a 
part  of  this  ground: 

"Before  the  witness  was  allowed  to  testify 
as  to  the  declaration  of  Mrs.  Reagan,  the  de- 
ceased, the  following  proof  was  adauced  as 
showing,  or  tending  to  show,  that  the  declara- 
tions were  made  as  part  of  the  res  gestie  of  the 
burning,  to  wit:  'That  she  (the  deceased)  died 
from  bums  received  about  10  o'clock  in  the 
morning,  and  that  she  died  about  4  o'clock  in 
the  afternoon  of  the  same  day;  that  she  was 
burned  practically  all  over  her  body,  all  the 
flesh  and  skin  upon  her  entire  person  was 
burned.  On  the  morning  of  the  burning,  the 
witness,  who  was  the  husband  of  the  deceased, 
was  at  his  store  between  200  and  225  yards 
from  his  residence,  where  the  deceased  was, 
when  he  heard  a  noise  or  explosion  which  went 
'Uke  an  automobile  goes  sometimes— kinder  like 
a  gun  or  pistol.'  He  was  called  home  and  went 
immediately,  and  when  he  got  there  found  his 
wife  on  the  ground  in  front  of  the  kitchen  door, 
burned  all  over  from  her  head  to  her  feet.  The 
kerosene  can  which  was  exhibited  in  evidence 
was  found  lying  on  the  floor,  and  the  kitchen 
was  all  smoked  up ;  the  can  being  close  to  the 
kitchen  stove,  with  its  bottom  blown  out.  His 
wife  was  l^ing  just  at  the  kitchen  steps.  The  pe- 
riod elapsmg  between  the  time  when  the  witness 
heard  the  explosion  and  when  he  got  there  to 
where  his  wife  was  was  just  a  few  minutes— three 
or  four  minutes — 'Just  as  quick  as  he  could  get 
there.'  When  the  witness  got  there  the  deceas- 
ed was  on  the  ground  talking-Hieemed  to  be 
suffering  a  lot  of  pain,  she  was  conscious  and 
talking  freely.  She  was  talking  about  dying 
and  said  she  didn't  want  to  die  on  account  of 
her  husband  and  baby.  She  was  not  giving  emy 
signs  of  pain,  only  you  could  look  at  her  and 
teU— her  nanus  were  stiff  and  she  was  burned 
nighty  bad.  There  was  mighty  little  clothing 
»n  her,  but  there  had  been  a  quilt  spread  over 
her  and  water  poured  over  her— she  was  burn- 
ed and  parched  all  over.  Her  clothing  was 
smoking  and  steaming  when  the  vritness  got 
there,  but  the  fire  was  out  The  distance  from 
the  house  to  the  store  was  not  over  200  or  225 
yards,  and  the  witness  ran  there  hurriedly,  as 
fast  as  he  could,  and  when  he  got  there  he  ask- 
ed what  the  matter  was,  and,  in  reply  to  his 
question,  the  deceased  made  the  statemept  ex- 
cepted to  in  paragraph  1  of  the  amended  mo- 
tion of  which  this  exhibit  forms  a  part." 


The  defendant  objected  to  the  admission  of 
this  evidence  on  the  ground  that  it  was 
irrelevant  and  immaterial,  was  hearsay,  and 
did  not  constitute  a  part  of  the  res  gestse 
of  the  case.  In  his  cross-examination  the 
witness  Reagan  said: 

'*With  reference  to  the  statement  which  I 
claim  my  wife  made  to  me  as  to  how  this  acci- 
dent occurred,  first  I  asked  her  how  it  hap- 
pened, and  she  stated  she  had  started  to  make 
a  fire  in  the  stove,  and  that  she  had  put  some 
wood  in  the  stove,  and  had  some  chips  under 
the  wood,  and  had  lighted  the  chips  under  the 
wood,  and  that  after  she  had  lighted  th6  chips 
under  the  wood  she  poured  the  oil  out  of  the 
can  on  the  wood,  and  the  fire  followed  the  oil 
up  into  the  can.  The  fire  followed  the  oil  up 
the  stream  to  the  can,  and,  when  the  fire  fol- 
lowed from  the  chips  up  the  stream  to  the  can, 
the  can  exploded;  that  is  the  statement  she 
made  to  me." 

It  certainly  cannot  be  seriously  conteufied 
that  the  evidence  objected  to  was  immate- 
rial and  did  not  relate  to  the  question  at 
issue,  so  that  the  exception  raises  the  point 
alone  whether  or  not  the  evidence  was  a 
part  of  the  res  gestae  of  the  case. 

Our  Code  provides  that: 

"Declarations  accompanying  an  act,  or  so 
nearly  connected  therewith  in  time  as  to  be  free 
from  all  suspicion  of  device  or  afterthought 
are  admissible  in  evidence  as  part  of  res  gestse." 
CivU  Code,  |  5766. 

The  general  principle  of  this  exception  to 
the  hearsay  rule — 

"is  based  on  the  experience  that,  under  Certain 
external  circumstances  of  physical  shock,  a 
stress  of  nervous  excitement  may  be  produced 
which  stills  the  refiective  faculties  and  removes 
their  control,  so  that  the  utterance  which  then 
occurs  is  a  spontaneous  and  sincere  response  to 
the  actual  sensations  and  perceptions  already 
produced  by  the  external  shock.  Since  this  ut- 
terance is  made  under  the  immediate  and  un- 
controlled domination  of  the  senses,  and  during 
the  brief  period  when  considerations  of  self- 
interest  could  not  have  been  brought  fully  to 
bear  by  reasoned  reflection,  the  utterance  may 
be  taken  as  particularly  trustworthy  (or,  at 
least,  as  laddng  the  usual  grounds  of  untrust- 
worthiness),  and  thus  as  expressing  the  real 
tenor  of  the  speaker's  belief  as  to  the  facts  just 
observed  by  him ;  and  may  therefore  be  received 
as  testimony  to  those  facts."  8  Wigmore  on 
Evidence,  i  1747. 

"The  utterance,  it  is  commonly  said,  must  be 
'spontaneous,*  'natural,'  'impulsive,'  'instinc- 
tive,' 'generated  by  an  excited  feeling  which  ex- 
tends without  let  or  breakdown  from  the  mo- 
ment of  the  event  they  illustrate.' "    Id.,  (  1749. 

"There  must  be  some  shock,  startling  enough 
to  produce  this  nervous  excitement  and  render 
the  utterance  spontaneous  and  unreflecting. 
*  *  *  The  utterance  must  have  been  before 
there  has  been  time  to  contrive  and  misrepre- 
sent, i.  e.,  while  the  nervous  excitement  may  be 
supposed  still  to  dominate  and  the  reflective 
powers  to  be  yet  in  abeyance.  This  limitation 
is  in  practice  the  subject  of  most  of  the  rulings. 
It  is  to  be  observed  that  the  statements  need 
not  be  strictiy  contemporaneous  with  the  excit- 
ing cause;  they  may  be  subsequent  to  it,  pro- 
vided there  has  not  been  time  for  the  excitina 
influence  to  lose  its  sway  and  to  be  dissipated.'^ 
Id.,  «  1750. 

"if  the  declarations  appear  to  spring  out  of 
the  transaction— if  they  elucidate  it— if  they 
are  voluntary  and  spontaneous,  and  if  they  are 
made  at  a  time  so  near  to  it  as  reasonably  to 
preclude  tiie  idea  of  deliberate  design,  then  are 
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they  to  be  regarded  as  contemporaneous/'    Mit- 
Cham  y.  State,  11  Ga.  626. 

*'Wbat  the  law  altogether  distniets  is  not 
afterspeech  but  afterthought  •  •  ♦  That 
they  [the  declarations]  shall  oe  or  appear  to  be 
spontaneous  is  indispensable,  and  it  is  for  this 
reason  alone  that  they  are  required  to  be 
speedy."  Travelers'  Ins.  Co.  v.  Sheppard,  85 
Ga.  761,  775,  776,  12  S.  B.  18,  26. 

It  is  well  settled  that  there  can  be  no 
definite  and  fixed  limit  ot  time,  but  that  each 
case  must  depend  upon  its  own  circumstanc- 
es; "for  what  is  the  res  gestce  of  a  given 
transaction  must  depend  upon  its  own  pecu- 
liarities of  character  and  circumstances. 
Courts  must  be  allowed  some  latitude  in  this 
matter."  Mitchum  v.  State,  supra,  11  Ga. 
623. 

It  cannot  be  maintained  as  a  reasonable 
or  logical  deduction  that,  simply  on  account 
of  the  fact  that  the  statement  of  the  deceas- 
ed as  to  how  she  sustained  the  injuries  from 
which  she  was  then  about  to  die  was  made  in 
response  to  an  inquiry  from  her  husband, 
who  arrived  at  the  scene  of  the  tragedy  in 
three  or  four  minutes  after  the  fatal  explo- 
sion occurred,  her  account  of  the  burning 
was  not  spontaneous.  The  natural  question 
propounded  by  her  husband  may  have  direct- 
ed her  mind  to  the  details  of  the  accident, 
and  her  wavering  attention  may  have  been 
thereby  fixed  upon  the  immediately  preced- 
ing occurrence  long  enough  to  enable  her  to 
give  an  account  of  the  happening;  but,  from 
the  simple  question  the  distressed  husband 
put  to  his  dying  wife,  we  cannot  by  any 
stretch  of  imagination  discover  anything  cal- 
culated to  direct  her  thoughts  to  any  par- 
ticular line  of  explanation,  or  to  suggest  to 
her  mind  any  device  or  afterthought  what- 
soerer.  To  the  contrary,  the  inquiry  from 
the  husband,  under  such  circumstances,  must 
have  been  irresistib^  compelled  by  the 
prpmptings  of  affection*  and  even  by  the 
ordinary  feeUngs  of  humanity.  And  so,  too, 
the  reply  of  the  wife,  offering  an  explanation 
of  her  condition,  must  have  welled  up  spon- 
taneously to  her  lips  at  sight  of  her  husband 
and  even  without  any  inquiry  from  him. 

It  was  held  in  Galveston  v.  Barbour,  62 
Tex.  176,  50  Am.  Rep.  519,  that  declarations 
made  by  a  child,  in  a  childlike  manner,  to 
Its  mother,  where  he  came  home  immediately 
after  be  received  an  injury,  crying,  and 
smarting  from  the  pain  resulting  from  it, 
making  known  to  her  how  he  had  been  hurt, 
were  admissible.  Equally  natural,  it  appears 
to  us,  would  be  declarations  made  by  a  wife 
to  a  husband  three  or  four  minutes  after  a 
fatal  injury  had  been  inflicted  upon  her,  and 
immediately  after  he  reached  her  side,  when 
she  was  still  lying  on  the  ground  where  she 
had  been  blown  by  the  force  of  an  explosion, 
with  her  person  still  smoking  from  the  flames 
that  consumed  her  clothing.  It  is  both  un- 
reasonable and  unnatural  to  suppose  that 
the  statement  of  the  injured  woman,  hor- 
ribly burned  but  three  or  four  minutes  before, 
and  even  then  trembling  on  the  verge  of  I 


eternity,  could  have  been  prompted  by  a 
conscious  thought  of  i>ossible  pecuniary  dam- 
ages to  be  recovered  from  any  one,  and  taint- 
ed vdth  the  suspicion  of  device  or  after- 
thought ;  and,  in  fact,  it  is  almost  impossible 
to  imagine  that  the  injured  wife  and  moth- 
er, recognizing  the  approach  of  the  fell  de- 
stroyer death,  and  declaring  her  willingness 
to  die,  but  lamenting  that  she  must  leave 
her  infant  son  and  the  husband  of  her  dioice, 
could  have  entertained  even  for  a  moment 
such  sordid  considerations.  Though  wrack- 
ed by  physical  torture,  her  thoughts  were  on 
the  heights,  and  she  was  gazing  upward  and 
unafraid  into  the  undiscovered  future  then 
opening  before  her,  and  not  downward  into 
the  valleys  of  human  littleness,  weighing  the 
dross  of  worldly  wealth,  or  estimating  the 
possibilities  of  recoverable  damages. 

"Res  gestae  are  the  circumstances,  acts,  and/ 
declarations  which  grow  out  of  the  main  fact, 
are  contemporaneous  with  it,  and  serve  to  illus- 
trate its  character.  Declarations  of  a  party, 
to  be  admitted  as  part  of  the  res  gestse,  must 
be  at  the  time  of  the  transaction  they  are  in- 
tended to  explain;  must  be  calculated  to  unr 
fold  Its  nature  and  quality,  and  must  harmonize 
with  it.*'    Carter  v.  Buchannon,  8  Ga.  513. 

The  case  of  Ferguson  ▼.  Columbus  &  Rome 
Railway,  75  Ga.  637,  appears  to  be  exactly  in 
point  The  first  headnote  at  the  decision 
is  as  follows: 

"Where  a  child  of  10  vears  of  age  was  serious- 
ly injured  at  a  turntable  belonging  to  a  raU- 
road,  and  a  witness  who  reached  the  spot  a 
few  minutes  after  the  injury  occurred,  and  who 
testified  to  circumstances  tending  to  show  that 
the  turntable  was  the  instrument  by  which  the 
child  was  hurt,  such  as  the  appearance  of  fresh, 
warm  blood,  and  pieces  of  fiesh,  torn  from  her 
limbs,  being  on  the  machine  and  in  the  pit  un- 
der it  and  on  the  ends  of  the  rails,  it  was  error 
to  refuse  to  allow  such  witness  to  testify  what 
the  child  said  when  he  reached  the-  place,  as  to 
bow  she  was  hurt.  Such  statements  were  part 
of  tbe  res  gestae.  Nor  did  it  matter  as  to  their 
admission  whether  the  child  lived  or  died.'* 

In  Augusta  Factory  y.  Barnes,  72  Ga.  217, 
53  Am.  Rep.  838,  a  statement  made*  to  the 
plaintiff' by  his  .injured  daughter  on  his  re- 
turn to  his  home,  where  she  had  l)een  car- 
ried frpm  the  factory  directly  after  she  had 
been  wounded,  as  to  how  the  injury  occur- 
red, was  admitted  by  the  court,  though  about 
a  half  hour  had  elapsed  between  the  time 
of  the  injury  and  the  statement  The  state- 
ment was  offered  as  part  of  the  res  gestae, 
and  the  court  said  that: 

The  fact  "that  the  statement  was  made  at  a 
different  place  from  that  at  which  the  injury 
occurred,  and  after  the  lapse  of  some  short 
time,  if  there  were  nothing  else  connected  with 
it  would  hardly  afford  a  plausible  ground  for 
its  rejection;  but,  consldenng  the  circumstanc- 
es, the  terrible  suffering  the  child  was  then  and 
had  been  enduring  from  the  frightful  injury  that 
had  so  recently  occurred,  we  think  a  case  was 
presented  where  a  judge  should  have  paused 
long  before  rejecting  it.  The  propriety  of  the 
rejection  would  have  been,  to  say  the  least, 
doubtful,  and,  in  cases  where  the  competency 
of  evidence  is  doubtful,  it  should  go  to  the  jury, 
that  they  may  consider  how  far  its  foret^  is 
impaired  by  these  incidentk** 
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In  discussing  the  admissibility  of  certain 

declarations,  in  Goodman  v.  State,  122  Ga. 

Ill,  118,  40  S.  B.  922,  925,  the  Supreme  Court 

said: 

"At  most,  we  think  it  could  only  be  said  that 
their  admissibility  was  doubtful,  and  it  has  long 
been  the  rule  in  this  state,  when  the  admissi- 
bility of  evidence  is  doubtful,  to  admit  it  and 
leave  its  weight  and  effect  to  be  determined  by 
the  jury." 

See,  also,  cases  there  cited. 

Counsel  for  plaintiff  in  error  contended 
that  the  statement  of  Mrs.  Reagan  to  her 
husband  was  inadmissible  because  it  was  a 
narrative  statement  detailing  the  manner  In 
which  she  was  injured,  made  after  the  trans- 
action was  over,  and  hence  was  no  part  of 
the  res  gestse. 

"While  as  a  general  rule  that  which  is  mere 
narrative  is  apt  to  carry  with  it  the  impress  of 
afterthought,  there  may  be  a  narrative  which 
is  entirely  free  from  afterthought''  Southern 
Ry.  Co.  V.  Brown,  126  Ga.  4,  64  S.  B.  911,  and 
citation. 

The  case  of  McBrlde  v.  Georgia  Railway  & 
Blectric  Co.,  125  Ga.  516,  617,  64  S.  B.  674,  Is 
dted  by  counsel  for  plaintlfl  in  error.  It 
appears,  however,  that  In  that  case  a  nar- 
rative statement  was  made  not  only  some 
minutes  after  the  transaction  was  over,  but 
after  the  plaintiff  had  walked  away  from  the 
place  where  the  Injury  was  inflicted  to  her 
intended  destination,  200  or  300  yards  away. 
Also,  it  does  not  appear  in  that  case  that  the 
person  making  the  statement  was  suffering 
such  extreme  agony,  or  was  In  the  stress 
of  such  nervous  excitement,  as  would  still 
the  refl^tive  faculties  and  remove  their  con- 
trol, so  that  her  utterances  might  be  consid- 
ered as  "a  spontaneous  and  sincere  response 
to  the  actual  sensations  and  perceptions  al- 
ready produced  by  the  external  shock."  Quite 
different  are  the  facts  In  the  present  case, 
where  the  injured  person  made  the  state- 
ment objected  to  at  the  scene  of  the  injury, 
within  three  or  four  minutes  after  the  ex- 
plosion occurred,  and  while  writhing  in 
agony  and  surrounded  by  physical  evidences 
which  agreed  with  and  corroborated  what 
she  said. 

In  White  V.  Southern  Railway  Co.,  123  Oa. 
353,  61  S.  E.  411.  also  cited  by  the  plaintiff  in 
error,  the  plaintiff  offered  to  prove  as  part 
of  the  res  gestse  of  the  occurrence  a  state- 
ment made  by  her  son  half  an  hour  after  the 
train  which  had  Injured  him  had  departed, 
and  also  a  statement  made  by  him  on  the 
morning  of  the  day  following  his  injury.  In 
the  presence  of  a  physician  and  of  an  agent 
of  the  company,  who  reduced  to  writing  what 
he  said  concerning  the  manner  In  which  he 
got  hurt  Here,  hgaln,  the  second  statement 
was  made  not  only  some  time  after  the  in- 
fliction of  the  injury,  but  away  from  the 
scene  of  its  occurrence,  and  under  circum- 
stances calculated  to  direct  the  attention  of 
the  injured  person  to  the  legal  consequences 
which  might  depend  upon  his  explanation  of 


the  manner  in  which  he  was  injured;  for  not 
only  were  his  mother  and  his  physician  pres- 
ent, but  an  agent  of  the  company  was  also 
there  at  the  time,  reducing  to  writing  what 
he  had  to  say,  and  thus  necessarily  empha- 
sizing its  importance  and  possible  effect,  and 
his  first  statement  was  a  narrative  to  two 
casual  passers-by,  who  discovered  him  half 
an  hour  after  his  injury  and  after  the  train 
inflicting  the  injury  had  departed.  Neither 
does  it  appear  that  the  injured  person  was 
suffering  any  pain  at  the  time  he  made  either 
statement  offered  as  part  of  the  res  gestae, 
but  the  shock  of  the  accident  may  have 
numbed  his  capacity  for  suffering  and  left 
his  mind  undisturbed,  clear,  and  calculating, 
and,  while  he  died  soon  after  the  second 
statement  was  made,  he  may  nevertheless 
have  been  unaware  of  his  approaching  dis- 
solution, and  his  thoughts  therefore  may 
have  rested  upon  the  possible  material  re- 
sults of  the  accident. 

In  Western  &  Atlantic  R.  Co.  v.  Reason, 
112  Ga.  563,  657,  37  S.  B.  863,  865,  it  was 
held  that  the  trial  court  erred  in  permitting 
two  witnesses  to  testify  to  accounts  given  to 
them  by  the  deceased  after  he  had  fallen 
from  a  train,  touching  the  place  upon  the 
train  where  he  had  been  riding,  and  ex- 
plaining the  manner  in  which  he  was  thrown 
to  the  ground  and  injured.  The  court  de- 
clared the  evidence  should  have  been  ex- 
cluded, since  what  the  injured  man  said  to 
the  witnesses  was  manifestly  a  mere  nar- 
rative of  a  past  occurrence. 

"His  statements,  notwithstanding  the  fact 
that  he  was  suffering  great  pain,  were  made 
deliberately  and  connectedly.  They  were  in 
no  sense  exclamatory,  and  manifesuy  did  not 
proceed  from  him  <»«  part  and  parcel  of  the  ca- 
tastrophe. [Italics  ourfr.1  It  is  true  these 
statements  were  made  within  a  few  minutes 
thereafter;  but,  in  determining  whether  decla- 
rations should  be  received  as  a  part  of  the  res 
gestiB  of  an  occurrence,  the  mere  question  of 
the  lapse  of  time  is  not  controlling.  The  real 
test  is:  Were  the  declarations  a  part  bf  the 
occurrence  to  which  they  relate,  or  were  they 
a  mere  narrative  concerning  something  which 
had  fully  taken  place  and  had  therefore  become 
a  thing  of  the  past?'* 

It  does  not  appear  in  that  case  whether  the 
statements  were  made  at  the  place  where  the 
injury  occurred,  or  whether  the  train  from 
which  he  fell  was  at  the  scene  or  had  dis- 
appeared in  the  distance,  and  therefore  the 
declarations  could  scarcely  be  considered  in 
any  view  as  part  of  the  occurrence  to  which 
they  relate — they  were  not  "part  and  parcel 
of  the  catastrophe.*'  Quite  different  are  the 
facts  in  this  case;  for  while  it  appears  that 
the  statements  made  by  Mrs.  Reagan  were 
perhaps  made  connectedly,  and  it  does  not 
appear  that  they  were  in  any  sense  exclam- 
atory, nevertheless  they  were  made,  not  only 
within  three  or  four  minutes  after  the  ex- 
plosion which  caused  her  death,  but  at  the 
scene  of  the  tragedy,  while  she  was  resting 
on  the  ground  within  a  few  feet  of  the  wreck- 
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ed  Btove,  with  the  fatal  oU  can  lying  near, 
and  with  the  smoke  still  rising  from  her 
charred  person  and  burnt  clothing.  It  was 
something  more  than  a  mere  narratlTe,  con- 
nected and  deliberate;  and,  though  her 
statements  may  have  related  to  something 
which  had  occurred  an  infinitesimal  time 
before,  it  could  hardly  be  characterized  as  a 
past  occurrence  only,  though  in  a  sense  fin- 
ished and  completed.  The  reverberations 
from  the  explosion  could  scarcely  have  died 
in  her  ears,  the  smoke  of  the  flames  wa9  still 
rising,  and  she  was  at  the  exact  spot  of  the 
tragedy,  surrounded  by  the  drcumstanees 
corroborating  her  story. 

[3]  3.  Grounds  2,  3,  4,  and  5  of  the  amend- 
ment to  the  motion  for  a  new  trial  assign 
error  because  the  court  admitted  in  evi- 
dence the  following  testimony,  to  wit: 

(2)  "They  poured  some  of  the  other  oil  in  an 
oyster  or  sardine  can  and  struck  a  match  and 
stack  in  it,  and  it  put  it  out;  but  this  oil  he 
took  out  of  my  tank,  they  didn't  have  to  pat  the 
match  to  it,  because  it  would  catch  before  the 
match  got  close  to  it."  (3)  "He  poured  some 
ordinary  kerosene  oil  into  a  can  for  testing  pur- 
poses." (4)  "I  saw  a  lighted  match  applied  to 
the  ordinary  kerosene.  Well,  thev  wasn't  no 
ways  alike.  You  would  have  to  hold  the  match 
to  it  before  you  could  get  it  to  catch,  and,  if 
they  stack  the  match  in  it,  it  would  put  it  out. 
You  could  not  do  this  with  the  oil  taken  from 
my  tank."  {tS)  "I  have  been  using  kerosene  all 
my  life  hi  making  fires,  and  we  have  been  using 
it  there  working  for  the  railroad  company  in 
starting  the  fires,  putting  the  wood  and  chips 
down  first,  and  then  we  take  the  can  of  oil  and 
pour  in  there  on  it  after  the  fire  has  been 
started,  and  in  all  my  experience  with  kero- 
sene I  never  have  seen  any  act  like  that  did.*' 

The  plaintiff  in  error  complains  that  the 
evidence  set  forth  in  grounds  2  and  4  was 
irrelevant  and  immaterial,  and  that  no  prop- 
er foundation  for  proof  as  to  the  making  of 
the  experiments  therein  referred  to  had  been 
laid,  because  it  was  not  shown  that  the  par- 
ty making  the  experiments  had  sufficient 
capacity  or  means  suitable  for  making  them. 
The  evidence  set  forth  in  the  third  ground 
is  objected  to  for  the  reasons  assigned  in  the 
second  and  fourth  grounds,  and  for  the  ad- 
ditional reason  that  the  opinion  of  the  wit- 
ness as  to  what  is  ordinary  kerosene  was 
thereby  admitted.  The  evidence  set  out  in 
the  fifth  ground  is  objected  to  on  the  ground 
that  it  was  irrelevant  and  immaterial,  and  set 
forth  a  wrong  standard  to  use  In  determin- 
ing the  question  of  negligence. 

The  question  at  issue  was  whether  or  not 
gasoline,  a  substance  alleged  to  be  more 
explosive  and  very  much  more  dangerous 
than  kerosene,  had  been  sold  and  delivered 
by  the  defendant,  through  its  agents  and 
employ te  for  and  instead  of  the  kerosene 
actually  ordered  and  paid  for  by  the  plain- 
tiff; and,  to  determine  this  question,  nny 
evidence  tending  to  show  that  the  liquid 
sold  and  delivered  to  Reagan  was  more  In- 
flammable, explosive,  or  dangerous  than  ker- 
osene, and  was  different  from  kerosene,  was 


clearly  admissible  as  a  drcumstance  to  be 
considered  by  the  Jury  in  determining  the 
identity  of  the  liqi^d  taken  from  the  tank 
of  the  plaintiff  (which  was  purchased  from 
the  defendant),  and  any  test,  no  matter  how 
simple  and  primitive,  which  would  tend  to 
establish  the  existence  of  such  a  difference, 
would  therefore  be  admissible.  The  fact 
that  "ordinary"  kerosene  was  more  difficult 
to  ignite  or  was  less  inflammable  than  the 
liquid  sold  to  Reagan  may  not  have  been 
conclusive  as  to  the  absolute  nature  and  char- 
acter of  the  liquid — ^whether  gasoline  or  not 
— but  certainly  was  a  circumstance  tending 
to  establish  the  contention  of  the  plaintiff 
that  the  liquid  was  in  fact  gasoline,  and 
distinctly  corroborated  the  testimony  of  the 
witness  Billings,  who  said  he  was  in  the  au- 
tomobile business  and  had  used  gasoline  and 
kerosene  in  launches,  motor  boats,  and  auto- 
mobiles for  20  years,  and  testified  directly 
and  positively  that  some  of  the  liquid,  shown 
by  other  testimony  to  have  been  obtained 
from  the  tank  of  the  plaintiff  and  to  be  a 
part  of  what  was  sold  to  the  plaintiff  by 
the  defendant  company,  was  in  fact  and  in 
truth  gasoline  or  had  gasoline  in  it  That  a 
simple  test  was  made  with  fire  only  is  no  rea- 
son why  this  evidence  should  be  entirely 
without  probative  value.  A  chemical  anal- 
ysis alone,  for  instance,  would  accurately  de- 
termine many  of  the  differences  between 
black  sand  and  ordinary  black  gunpowder, 
with  grains  of  approximately  the  same  size, 
and  yet,  if  a  witness  swore  that,  though  he 
had  analyzed  neither,  he  was  entirely  famil- 
iar with  ordinary  black  sand,  with  its  qual- 
ities and  characteristics,  and  he  had  applied 
fire  both  to  a  small  quantity  of  sand  and  to 
a  substance  resembling  both  sand  and  gun- 
powder, which  last  exploded,  while  the  sand 
did  not,  and  from  this  fact  he  was  ready  to 
assert  that  the  substance  resembling  gun- 
powder was  not  sand,  since  It  behaved  in  a 
different  way  when  fire  was  applied  thereto 
from  any  ordinary  sand  he  had  ever  seen, 
but  was  an  explosive  acting  In  no  sense  like 
sand,  could  it  be  said  that  this  testimony 
would  be  of  no  probative  value,  or  would  be 
irrelevant  and  immaterial  in  determining 
whether  or  not  the  substance  sold  for  sand, 
but  resembling  gunpowder,  was  in  fact  not 
sand,  but  probably  gunpowder?  We  there- 
fore cannot  see  any  force  in  the  objection 
that  the  tests  referred  to  In  these  excerpts 
from  the  evidence  were  not  made  by  a  per- 
son of  sufficient  capacity  or  sufficient  means 
for  making  the  experiments.  It  is  evident 
that  no  great  degree  of  capacity  and  nothing 
more  elaborate  than  a  match,  together  with 
two  cans,  each  containing  a  portion  of  one 
of  the  two  different  liquids,  would  be  req- 
uisite to  accomplish  the  tests  made.  Nor 
do  we  see  any  force  in  the  objection  that, 
since  the  evidence  in  tbe  case  indicated  that 
the  liquid  in  question  was  poured  upon  chips 
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In  a  stOTe  to  which  fire  had  already  been  ap- 
pliM,  teBtimoDj  showing  that  ordinary  ker- 
osene In  an  open  vessel  wonld  not  catch 
readily  from  a  match,  but  the  liquid  sold  to 
the  plaintiff  and  represented  to  be  kerosene 
would  catch  when  the  same  test  was  ap- 
plied thereto^  was  irrelevant.  Irreq;>ective  of 
whether  the  tests  with  the  match  and  cans 
full  of  the  Uquid  taken  from  Reagan's  tank 
and  full  of  "ordinary"  kerosene  actually 
duplicated  the  conditions  which  the  deceased 
stated  existed  at  the  time  of  her  injury, 
these  tests  wonld  demonstrate  the  compara- 
tive inflammability,  explosiveness,  and  dan- 
gerous nature  of  kerosene  and  of  the  fluid 
delivered  to  Reagan  for  kerosene,  and  tend 
to  establish  the  real  identity  of  the  latter. 

[11]  'Ae  objection  that  the  testimony  set 
out  in  the  third  ground  of  the  amendment  to 
the  motion  for  a  new  trial  allowed  the  opin- 
ion of  the  witness  as  to  what  was  ordinaiy 
kerosene  to  go  before  the  Jury  is,  we  think, 
also  without  merit,  since  it  must  be  conceded 
that  Commercial  kerosene  is  a  substance  in 
such  general,  if  not  universal^  use,  that  the 
term  "ordinary  kerosene"  has  a  meaning  al- 
most as  well  understood  as  the  terms  "ordi- 
nary wood,"  or  "ordinary  water,"  or  "ordi- 
nary air"  would  have.  So  that  we  must  as- 
siune  that  this  expression  meant  kerosene  of 
the  grade  and  quality  ordinarily  sold  for  the 
general  use  of  the  public  for  illuminating 
purposes,  and  of  the  kind  and  quality  with 
which  the  witness  and  the  publiq  at  large 
were  familar.  Besides,  we  must  presume,  in 
the  absence  of  anything  to  the  contrary,  that 
"ordinary  kerosene,"  being  the  kerosene  sold 
in  the  open  market,  means  kerosene  of  lawful 
grade,  and  hence  of  the  quality  which  Reagan 
sought  to  purchase,  and  which  the  other  per- 
sons making  the  tests  had  actually  purchased, 
both  from  the  Standard  OH  Company  and 
from  other  manufacturers  of  oil. 

[4]  4.  The  testimony  objected  to  in  the 
flfth  ground  of  the  amendment  to  the  motion 
for  a  new  trial  was  not  subject  to  the  objec- 
tion made.  The  witness  Welch  stated  that 
he  actually  saw  tests  made  of  oU  said  to  have 
been  drawn  from  Reagan's  tank  (and  which 
other  testimony  showed  had  actually  been 
drawn  from  this  tank),  and  that  a  lighted 
match  placed  near  the  oil  from  Reagan's  tank 
would  ignite,  whereas  kerosene  oil  would 
"not  do  that  way."  The  witness  said  he  saw 
the  liquid  from  Reagan's  tank  ignited  by 
merely  holding  a  lighted  match  close  thereto. 
He  further  said  that  he  had  had  experience 
In  the  handling  of  ordinary  kerosene  oil,  and 
had  practically  used  kerosene  in  building 
fires  every  day  for  several  years,  and  had 
been  using  it  all  his  life  in  making  flres; 
that  he  had  been  using  it  in  working  for  a 
railroad  company,  starting  the  flres  by  put- 
ting down  wood  and  chips  flrst,  and  after  the 
fire  had  been  started  pouring  oil  upon  It  from 
A  can ;  and  in  all  his  experience  with  kero- 
sene he  had  never  seen  any  kerosene  act  as 


I  did  the  oil  taken  from  Reagan's  tank,  which 
"was  either  aU  gasoline  or  had  a  good  por- 
tion of  gasoline  in  it"  He  further  said  that 
the  oil  which  came  from  Reagan's  tank  would 
flame  up,  but  none  of  the  oil  that  came  from 
the  other  stores  would  act  in  this  manner; 
that  the  Reagan  oil  would  bum  on  the  ground 
if  poured  out,  and  the  oU  obtained  from  other 
places  would  not  bum  under  like  conditions. 
The  fact  that  Welch  had  often  built  fires  in 
the  identical  manner  Mrs.  Reagan  employed, 
and  without  injury  to  him,  would  not  neces- 
sarily be  a  measure  of  diligence  for  Mrs. 
Reagan ;  but  his  evidence  that  he  buUt  fires 
day  after  day  for  many  years  in  this  manner 
without  suffering  any  injury  might  tend  to 
indicate  that  Mrs.  Reagan  was  not  guilty  of 
negligence  amounting  to  a  lack  of  ordinary 
care  in  attempting  to  start  a  fire  with  what  she 
had  reason  to  suppose  was  kerosene,  in  the 
identical  manner  so  often  employed  with 
safety  by  Welch.  The  testimony  appears  to 
be  amply  sufficient  to  support  a  finding  that 
the  substance  sold  and  delivered  to  Reagan 
was  not  ordinary  lawful  kerosene,  but  was 
something  more  highly  explosive  and  very 
much  more  dangerous,  and  was  in  fact  either 
in  whole  or  in  part  gasoline.  Without  at- 
tempting to  set  out  all  the  testimony  sup- 
porting this  view,  we  may  say  generally  that, 
in  addition  to  the  plaintiff  himself,  eight  wit- 
nesses, who  so  far  as  the  record  discloses  are 
both  reputable  and  disinterested,  testified  con- 
cerning experiments  made  with  the  oil  shown 
to  have  been  obtained  from  Reagan's  tank 
and  to  be  a  part  of  the  liquid  sold  to  him  by 
the  defendant  company,  and  each  and  all  of 
these  witnesses  testified  in  effect  to  the  same 
state  of  facts,  and  by  their  evidence  demon- 
strated clear^  that  the  oil  from  the  plain- 
tiff's tank  was  far  more  inflammable  than 
ordinary  kerosene  oiL  In  this  connection  we 
may  add  that  the  witness  Knight  testifled 
that  he  purchased  some  oil  from  the  plaintiff 
about  the  time  the  wife  of  the  latter  died, 
and  that  he  poured  some  of  it  in  a  common 
glass  lamp,  which  he  had  used  in  his  home 
for  burning  kerosene  for  8  or  4  months,  and 
that  when  he  "stuck  a  match  to  It  it  burst- 
ed." 

[1-10]  5-10.  The  sixth  ground  of  the  amend- 
ment to  the  motion  for  a  new  trial  complains 
that  the  court  erred  in  diarging  the  Jury  that, 
in  the  event  that  the  plaintiff  was  entitled  to 
recover,  the  amount  of  the  recovery  should 
be  "the  full  value  of  the  life  of  said  deceased 
as  shown  by  the  evidence,  the  full  value  of 
the  life  of  the  deceased  as  shown  by  the 
evidence  being  the  full  value  of  her  life  with- 
out deduction  for  necessary  or  other  personal 
expenses  of  said  deceased  had  she  lived." 
This  charge  was  objected  to:  (a)  Because  it 
was  "not  a  correct  statement  of  the  law  and 
is  erroneous  and  incomplete*^;  Cb)  because 
there  was  no  evidence  to  support  the  charge, 
there  being  no  competent  testimony  upon 
which  the  Jury  could  flnd  the  value  of  the  life 
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of  the  deceased;  (c)*becau8e  it  was  too  vagae, 
indefinite,  and  confusing,  and  did  not  fomlsli 
the  Jury  any  proper  methods  <tf  standard  for 
ascertaining  the  yalne  of  said  life;  and  (d) 
because  the  ladge  did  not  tiiereby  or  else- 
where in  his  charge  furnish  the  jury  with  any 
proper  methods  or  standards  for  arriTing  at 
the  value  of  the  life  of  the  deceased.  It  does 
not  appear  from  any  specific  assignment  of 
.error  wherein  the  charge  is  "not  a  correct 
statement  of  the  law,"  or  for  wliat  reason  it 
is  ^'erroneous  and  incomplete,"  and  hence 
exception  "a"  need  not  be  considered  or  dis- 
cussed. As  to  the  exception  "b,"  that  there 
was  no  evidence  to  support  Uiis  charge^— we 
tliink  this  objection  is  not  well  taken,  since 
the  testimony  of  the  plaintiff,  and  of  several 
of  the  witnesses  for  the  defendants,  certainly 
afforded  the  jury  competent  evidence  upon 
wliidi  they  might  find  and  determine  the 
value  of  the  life  of  the  deceased.  The  plain- 
tiff testified  that  his  wife  did  all  the  house- 
work, nursed  his  baby,  cooked  his  food,  and 
did  the  sewing  for  the  household,  and,  in 
addition  to  all  this,  helped  him  in  his  store. 
He  further  said  that  to  procure  the  services 
of  a  cook  to  do  sudi  cooking  as  his  wife  did 
would  cost  f6  or  $6  per  month  or  more,  at 
least  that  much ;  that  it  would  cost  ^  or  $5 
per  month  for  a  nurse  for  his  child ;  that  the 
family  sewing  would  cost  something,  but  he 
was  unable  to  say  how  much ;  that  it  would 
cost  $6  or  $7  per  month  to  get  a  housekeeper ; 
and  to  procure  a  person  to  help  him  in  his 
store  as  his  wife  did  would  cost  him  $25  or 
130  per  month  or  more.  Spence,  a  witness 
for  the  defendant,  testified  that  the  services 
of  a  cook  in  the  neighborhood  where  the 
plaintiff  lived  would  be  worth  from  $1.60  to 
$2  per  week,  that  a  nurse  would  be  worth 
"about  the  same  thing  as  a  cook,"  and  that  a 
housekeeper  would,  in  his  opinion,  command 
a  salary  of  $10  per  month,  or  more.  Bullodi, 
another  witness  for  the  defendant,  estimated 
the  services  of  a  nurse  for  a  child  about  the 
age  of  the  plaintiff's  infant  son  to  be  worth 
$1  per  week,  and  stated  that  it  would  cost 
from  $1.25  to  $1.50  per  week  to  do  the  sewing 
for  a  family  of  three  like  the  family  of  the 
plaintiff.  The  jury,  of  course,  had  the  right 
to  take  the  highest  valne  shovni,  and  thus, 
under  the  testimony  of  the  plaintiff,  might 
liave  found  that  the  value  of  Mrs.  Regan's 
services  in  his  store  were  worth  $80  per 
month  or  $800  per  annum,  and  could  have 
concluded,  under  the  •  testimony  of  Spence^ 
that  her  services  as  a  cook  were  of  the  value 
of  $2  per  week  for  52  weeks  in  each  year,  or 
of  a  total  value  of  $104  per  annum,  and  also 
a  like  sum  per  annum  as  a  nurse;  and  that 
her  services  as  a  housekeeper  were  worth  $10 
per  month  or  $120  per  annum.  And  under 
the  testimony  of  Bulloch  the  jury  could  have 
found  that  the  services  of  the  deceased  in 
sewing  were  worth  $1.50  per  week  or  $78  per 
annum.  These  amounts  added  together 
would  give  the  following  results: 


As  a  nurse,  by  the  evidence  of 
Spence $104  per  annum. 

As  an  assistant  in  his  store, 
by  the  evidence  of  the  plain- 
tiff       360  per  annum. 

As  a  cook,  by  the  evidence  of 
Spence 104  per  annum. 

As  a  housekeeper,  by  the  evi- 
dence of  Spence 120  per  annum. 

As  a  seamstress,  by  the  evi- 
dence of  Bulloch 78  per  annum. 

Total    value    of    services 
per  annum $766. 

So  that,  according  to  this  testimony,  which 
the  jury  had  the  right  to  accept  and  believe, 
the  services  of  the  deceased  might  have  been 
worth  $766  per  annum ;  and,  taking  into  con- 
sideration the  proof  that  she  was  less  than 
24  years  of  age  at  the  time  of  her  death,  and 
was  an  active  and  healthy  woman,  and  con- 
sidering in  the  light  of  human  experience  her 
long  natural  expectancy,  there  was  ample 
evidence  to  demand  a  duurge  concerning  the 
gross  and  present  value  of  her  life.  The 
charge  complained  of  gives  the  measure  of 
damages  in  a  homicide  case  as  laid  down  in 
section  4425  of  the  Civil  Code;  and,  if  it 
fails  to  furnish  the  jury  with  such  methods 
or  standards  for  ascertaining  the  value  of 
the  life  of  the  deceased  as  to  the  plaintiff  in 
error  appeared  to  be  necessary,  a  special  re- 
quest in  writing  for  a  more  specific  charge 
should  have  been  made.  Certainly  there  is 
nothing  vague,  indefinite,  or  confusing  in  the 
simple  words  of  the  statute  which  the  trial 
judge  embodied  in  this  excerpt  from  his 
charge.  Where  the  age  of  the  person  in 
question  is  shown,  expectancy  of  life  may  be 
determined  by  the  jury  without  having  the 
mortality  tables  before  them,  or  without  any 
other  direct  evidence  on  the  subjects  Atlan- 
tic Coast  Line  Ry.  Co.  v.  Moore,  8  Ga.  App. 
185,  68  S.  E.  875.  See,  also,  Boswell  v.  Barn- 
hart,  96  Ga.  521,  23  S.  E.  414;  Merchants' 
ft  Miners'  Trans.  Co.  v.  Corcoran,  4  Ga.  App. 
654,  669,  62  8.  E.  180.  Tables  of  the  probable 
length  of  life  and  its  probable  worth  may  be 
useful,  but  are  not  conclusive  or  absolutely 
essential  for  that  purpose.  Savannah,  Flori- 
da &  Western  Railway  v.  Stewart,  71  Ga. 
427;  Central  Ry.  Co.  v.  Perkerson,  112  Ga. 
923,  036,  38  S.  EX  365,  53  L.  R.  A.  210;  At- 
lantic Coast  lilne  R.  Go.  v.  Moore,  8  Ga.  App. 
185,  196,  68  S.  EL  875;  Augusta  Ry.  Co.  v. 
Glover,  92  Ga.  132-148  (IZ),  18  S.  E.  40a  In 
the  absence  of  any  testimony  other  than  that 
as  to  the  age  of  the  deceased,  her  health, 
and  her  earning  capacity,  any  fuller  in- 
struction by  the  court  to  the  jury  concerning 
the  methods  to  be  used  in  determining  the 
value  of  her  life  was  not  necessary,  in  the 
absence  of  a  specific  written  request 

The  seventh  ground  of  the  amendment  to 

the  motion  for  a  new  trial  assigns  error  on 

the  following  charge  of  the  court: 

''When  you  ascertain  what  was  the  gross 
amount  of  the  value  of  that  life,  you  will  r^uce 
that  amount  to  its  present  cash  value,  figured 
at  the  rate  of  7  per  cent  per  annum.  The 
present  worth  of  a  given  sum  ii  arrived  at  by 
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dlTiding  it  by  $1  plus  the  legal  rate  of  Interest, 
7  per  cent,  for  the  given  time.*' 

The  instruction  as  a  whole  is  excepted  to; 
and,  since  the  first  part  of  the  instruction, 
which  directs  the  jury  to  reduce  the  gross 
amount  of  the  value  of  the  life  of  the  de- 
ceased to  its  present  cash  value,  Is  not  er- 
roneous, it  Is  unnecessary  to  consider  the 
various  general  grounds  of  objections  urged 
thereto.  Anderson  v.  Southern  Ry.  Co.,  107 
Ga.  501  (4c),  33  S.  EX  644.  However,  it  does 
not  appear  to  us  that  there  was  any  error 
harmful  to  the  defendant  in  this  charge; 
for,  had  the  Jury  estimated  the  present  cash 
value  of  the  life  of  the  deceased  by  taking 
*'the  gross  amount  of  the  value  of  that  life" 
and  "dividing  it  by  $1  plus  the  legal  rate  of 
interest,  7  per  cent  for  the  given  time," 
they  would  have  been  compelled  to  find  a 
verdict  much  less  than  the  verdict  returned 
(on  a  basis  of  $766  per  annum),  interpreting 
the  instruction  to  mean  that  the  gross 
amount  should  be  divided  by  $1  plus  7  per 
cent  on  $1  for  the  entire  life  expectancy  of 
the  deceased;  or,  in  other  words,  that  the 
gross  value,  which  the  Jury  might  have  found 
to  be  $30,640  (at  $766  per  annum  for  40  years, 
had  thej;  fixed  the  expectancy  at  40  years), 
should  be  divided  by  $1  principal,  plus  $2.80 
interest  on  $1  at  7  per  cent  for  40  years,  or 
by  a  total  of  $3.80,  which  would  have  given  a 
present  cash  value  of  only  $8,063.15 — more 
than  $1,000  less  than  the  result  reached  by 
use  of  the  annuity  table.  If  this  instruction 
was  misleading  and  harmful  to  any  one,  it 
certainly  could  not  have  been  harmful  to  the 
defendant  since  the  Jury  reached  a  result 
greater  than  could  have  been  reached  had 
they  followed  the  method  suggested  by  the 
court 

The  eighth  ground  of  the  amendment  to 
the  motion  for  a  new  trial  complains  that 
the  court  erred  in  charging  the  Jury  as  fol- 
lows: 

ft 

''If  you  find  that  both  the  deceased  and  the  de- 
fendants, the  Standard  Oil  Company  and  its 
alleged  employ<S8f  were  guilty  of  negligence  con- 
tributing to  the  mflictlng  of  the  injuries  on  the 
deceased,  such  as  are  claimed  in  the  petition 
herein,  but  if  you  find  that  the  deceased  s  negli- 
gence was  not  equal  to  or  greater  than  that  of 
the  defendantSj  and  that  the  deceased,  by  the 
exercise  of  ordinary  care,  could  not  have  avoid- 
ed the  consequences  of  the  defendant's  negli- 
p;ence  after  it  became  apparent  to  the  deceased, 
if  it  became  apparent  to  her,  or  in  the  exercise 
of  ordinary  care  on  her  part  she  could  have  dis- 
covered it,  the  plaintiff  may  nevertheless  re- 
cover, but  in  that  event  the  damages  should  be 
diminished  by  the  jurv  in  proportion  to  the 
amount  of  default  attributable  to  the  deceased'* 
— the  alleged  error  being  that  the  charge  was 
not  a  correct  statement  of  the  law,  as  it  au- 
thorized a  finding  against  the  defendant  al- 
though the  negligence  of  the  deceased  may  have 
been  greater  than  that  of  the  defendants ;  and 
that  it  was  not  applicable  to  the  evidence,  and 
there  was  no  evidence  upon  which  to  base  it, 
and  it  did  not  state  the  law  as  to  contributory 
negligence,  and  was  not  a  correct  statement  of 
the  law  01  negligence  applicable  to  the  Issues  in 
this  case. 


There  is  no  merit  in  the  contention  that 
this  instruction  was  not  .applicable  to  the  evi- 
dence. In  what  manner  the  excerpt  com- 
plained of  is  "not  a  correct  statement  of  the 
law,'*  or  wherein  it  fails  to  correctly  state  the 
law  with  reference  to  contributory  negli- 
gence, or  to  state  the  law  of  negligence  appli- 
cable to  the  issues  in  this  case,  cannot  be 
determined  from  the  exertions,  and  the  only 
remaining  exceptions  which  it  is  necessary 
to  consider  are  the  exceptions  which  raise 
the  point  that  this  charge  authorized  the  Jury 
to  find  against  the  defendants  although  the 
negligence  of  the  deceased  may  have  been 
equal  to  or  may  have  even  exceeded  the  neg- 
ligence of  the  defendants. 

A  close  examination  of  the  charge  com- 
plained of  will  demonstrate  that  these  ex- 
ceptions are  without  substantial  merit,  since 
the  court  charged  the  Jury  that,  if  they 
should  find  ^hat  the  deceased's  negligence 
toaa  not  equal  to  or  greater  tlian  that  of  the 
defendants"  [Italics  ours],  etc.,  the  plaintiff 
might  nevertheless  recover.  Tills  plainly 
amounted  to  an  instruction  that  the  jury 
might  find  for  the  plaintiff  if  the  negligence 
of  the  deceased  was  less  than  that  of  the 
defendants.  See  Central  Railroad  &  Bank- 
ing Co.  V.  Newman,  04  Ga.  660,  21  S.  B.  219; 
Dempsey  v.  City  of  Rome,  09  Oa.  192,  27  S. 
E.  668 ;  Southern  Ry.  Co.  v.  Watson,  104  Ga. 
243,  80  S.  B.  818:  Wrightsville  &  Tennille 
R.  Co.  T.  Gomto,  129  Ga.  204,  68  S.  E.  769. 

The  ninth  ground  of  the  amendment  to  the 
motion  for  a  new  trial  is  that  the  verdict  for 
$10,000  is  excessive  and  should  be  set  aside 
because  there  Is  no  evidence  to  support  the 
same  and  it  is  so  unreasonable  as  to  show 
that  it  was  the  result  of  passion,  prejudice, 
partiality,  or  undue  bias  on  the  part  of  the 
Jury.  This  court  would  be  loath  to  set  aside 
any  verdict  upon  such  a  ground,  unless  the 
record  made  it  clear  and  unmistakable  that 
in  fact  the  verdict  was  unfair  and  excessive, 
or  was  plainly  produced  by  prejudice,  pas- 
sion, or  undue  bias  on  the  part  of  the  Jury. 
A  careful  Inspection  of  the  record  in  this  case 
does  not  bring  us  to  this  conclusion.  There 
was  in  our  opinion  ample  testimony  to  sus^ 
tain  the  verdict  rendered ;  and  who  can  say 
that  the  estimate  placed  by  the  jury  upon  the 
value  of  the  life  of  the  deceased  was  exces- 
sive, in  view  of  the  undisputed  testimony 
showing  her  youth,  health,  and  earning  ca- 
pacity, and  taking  into  consideration  the  long 
stretch  of  years  which  lay  before  her  when 
the  tragedy  (which  the  jury  found  had  been 
brought  about  by  the  gross  negligence  of  the 
defendants)  cut  short  her  days  and  deprived 
her  son  and  husband  of  the  value  of  her  actu- 
al manual  labor,  as  well  as  of  her  tender 
ministrations,  unselfish  devotion,  and  count- 
less loving  services.  We  may  not  go  beyond 
the  bald  proof  in  the  case  and  outside  of 
common  experience,  or  consider  from  the 
standpoint  of  sentiment  the  priceless  value 
of  a  wife  and  mother;  but,  having  only  in 
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mind  the  eyidence  which  tends  to  indicate 
the  present  cash  valne  of  that  life,  we  cannot 
on  this  ground  set  aside  the  verdict  returned. 

It  does  not  appear  from  the  record  that  the 
mortality  tables  or  the  annuity  table  (70  Ga. 
844  et  seq.)  were  any  of  them  introduced  in 
evidence;  but,  as  said  before,  it  is  well  set* 
tied  that  the  jury  is  not  restricted  to  the  use 
of  these  tables  or  of  any  of  them  in  deter- 
mining the  life  expectancy  of  any  person  or 
the  cash  value  of  a  life,  or  bound  by  the  re- 
sults to  be  reached  thereby,  but  may  deter; 
mine  from  other  circumstances  in  proof — as 
for  instance  the  age,  health,  etc.,  of  the  de- 
ceased— ^what  such  value  and  expectancy 
might  be.  The  tables  not  being  in  evidence, 
the  court,  of  course,  could  not  properly  in- 
struct the  Jury  in  regard  to  the  use  thereof. 

In  the  case  of  Savannah,  Florida  &  West- 
em  Ry.  v.  Stewart,  71  Ga.  427,  446,  Chief 
Justice  Jackson,  in  specially  concurring  for 
the  majority  of  the  court,  said : 

"I  do  not  think  that  there  is  any  Procrustean 
rule  in  the  mode  of  estimating  the  value  of  a 
life.  The  age  of  a  man,  the  health  he  enjoys, 
the  money  he  is  making  by  his  labor,  his  hab- 
its, are  data  from  which  the  jury  may  argue 
how  long  he  will  probably  live  and  work,  and 
what  his  life  is  worth  to  his  wife  in  its  pe- 
cuniary value.  I  know  of  no  law  which  re- 
quires tables  of  the  probable  length  of  life  and 
its  probable  worth  to  be  introduced.  They  may 
be  a  useful  circumstance,  but  are  not  conclusive 
or  absolutely  essentiaL" 

In  R.  &  D.  R.  Go.  v.  Allison,  86  Ga.  145, 

148,  149,  12  S.  B3.  352,  354,  355  (11  L.  R.  A. 

43),  Justice  Simmons  said: 

"This  court  has  considered  this  question  upon 
different  occasions,  and  in  several  cases  has  said 
that  there  is  no  Trocrustean  rule,'  or  fixed  rule, 
in  cases  of  this  kind." 

And  in  the  same  case  it  was  further  said: 

"It  may  be  said,  however,  that  the  life  tables 
put  in  evidence  would  show  a  man's  expectancy 
of  life,  and  that  the  amount  he  was  earning  at 
the  time  he  was  injured  would  be  a  suiiicient 
basis  upon  which  to  prescribe  such  a  rule;  but 
we  do  not  think  that  this  would  in  all  cases  be 
fair  either  to  the  plaintiff  or  to  the  railroad 
company.  If  the  plaintiff  were  a  young  man 
of  character,  capacity,  and  industry,  and  bad 
chosen  bis  occupation  and  commenced  its  pur- 
suit, his  yearly  income  at  first  might  be  small, 
but  in  a  few  years  he  might  be  able  to  increase 
it  very  largely;  yet,  under  the  rule  contended 
Cor,  he  would  be  confined  during  his  life  to  the 
small  income  he  was  making  at  the  commence- 
ment. On  the  other  hand,  if  the  plaintiff  were 
an  aged  or  a  middle-aged  person  making  a 
large  yearly  income,  it  would  be  unfair  to  the 
railroad  company  to  take  that  income  and  his 
expectancy  of  life  as  the  sole  basis  to  determine 
the  amount  of  his  recovery;  because  our  ex- 
perience shows  that  a  man  in  declining  years 
has  not  ordinarily  the  same  capacity  to  labor 
and  earn  money  as  a  young  man.  It  is  then 
that  sickness,  inability,  and  indisposition  to  la- 
bor come  upon  him  more  and  more  each  year 
as  he  grows  older.  These  and  like  facts  should 
then  be  taken  into  consideration  by  the  jury  in 
behalf  of  the  railroad  company.  None  of  these 
thinsrs  can  be  proved  with  such  exactness  as 
would  authorize  a  court  to  prescribe  a  fixed 
rule.  As  was  said  by  the  Supreme  Court  of  the 
United  States  in  Vicksburg,  etc.,  R.  Co.  v.  Put- 
nam, 118  U.  S.  554.  7  Sup.  Ct.  2,  30  L.  Ed. 
257:   *It  has  never  been  held  that  the  rules  to 


be  derived  from  such  tables  oi  computatiLons 
must  be  the  absolute  guides  of  the  judgment  and 
the  conscience  of  the  jury.' " 

In  Augusta,  etc.,  Ry,  Co.  v.  Glover,  supra, 
the  Supreme  Court  said  that  a  charge  which 
•in  effect  limited  the  jury  to  the  considera- 
tion of  the  life  and  annuity  tables  was  sub- 
ject to  misconstruction,  for  "neither  here  nor 
elsewhere  was  the  charge  quite  full  enough 
as  to  the  right  of  the  jury  to  avail  them- 
selves of  facts  in  the  evidence  irrespective 
of  the  mortality  tablea" 

In  Boswell  v.  Bamhart,  supra,  it  was  said 

that: 

"There  was  evidence  that  the  deceased  was 
38  or  40  years  old  at  the  time  of  his  death,  and 
that  when  he  was  sent  to  the  chain  gang  he 
weighed  195  pounds,  was  able-bodied,  and,  ac- 
cording to  the  testimony  of  several  witnesses, 
was  worth  about  $100  a  year  as  a  laborer.  This 
evidence  furnishes  a  sufficient  basis  for  an  esti- 
mate as  to  the  probable  value  of  the  life  of 
the  deceased." 

We  may  test  the  verdict  returned  in  sever- 
al ways:  The  annuity  table  on  page  $47  of 
70  Ga.  fixes  the  sum  of  12.037  as  the  sum  to 
be  multiplied  by  the  annual  earning  capacity 
of  a  person  24  years  old,  in  order  to  ascer- 
tain the  present  cash  value  of  such  a  life; 
and  this,  multiplied  in  the  instant  case  by 
$766,  as  the  proved  earning  capacity  of  the 
deceased  per  annum,  would  produce  a  result 
less  than  $10,000,  or  only  $9,220.34,  which  is 
considerably  less  than  the  amount  of  the  ver- 
dict returned.  On  the  other  hand,  while  the 
Carlisle  mortality  tables  give  the  life  ex- 
pectancy of  a  person  24  years  of  age  as 
38.59  only,  the  jury  may  have  concluded  that 
the  expectancy  of  Mrs.  Reagan  exceeded  this 
number  of  years,  and,  under  the  facts  in 
evidence,  might  amount  to  40  years,  as  al- 
ledged  in  the  plaintiffs  petition,  since  the  re- 
sults given  and  the  methods  suggested  in 
the  mortality  and  annuity  tables  are  not 
binding  and  conclusive,  even  where  the  tables 
are  in  evidence. 

It  is  true  it  appears  from  the  seventh 
ground  of  the  amendment  to  the  motion  for  a 
new  trial  that  the  judge  Instructed  the  jury 
as  to  the  use  of  one  method  suggested  by  him 
for  arriving  at  the  cash  value  of  the  Ufe  of 
the  deceased,  and,  had  the  jury  strictly  follow- 
ed the  instructions  given  them,  they  could 
not,  under  the  evidence  (unless  they  had  esti- 
mated the  life  exx>ectanGy  of  the  deceased  be- 
yond the  40  years  alleged,  or  had  estimated 
her  earning  capacity  above  $766  per  annum), 
have  found  a  verdict  for  as  much  as  $10,000; 
for,  allowing  that  the  expectancy  would 
be  40  years,  the  gross  value  of  the  life  of  the 
deceased  at  $766  per  annum  would  be  $30,- 
640,  and  this  sum,  divided  by  $1  plus  the. in- 
terest on  the  sum  of  $1  for  40  years  at  7 
per  cent,  or  by  3.80,  would  make  the  cash 
value  of  the  life  of  the  deceased  only  $8,- 
063;  15.  However,  it  must  be  borne  in  mind 
that  the  jury  were  seeking  to  determine  the 
cash  value  of  earnings  amounting  to  $766 
per  annum  for  a  period  of  about  40  years,  or, 
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to  pnt  it  differently,  the  present  cash  valne 
of  an  annuity  of  $766,  payable  during  a  fix- 
ed period  of  about  40  years,  and  that  the 
present  cash  value  of  a  lump  sum  due  and 
payable  at  the  expiration  of  40  years  from  a 
given  date  would  be  quite  different  and  much* 
less  than  the  actual  present  cash  value  of  the 
same  sum  payable  in  yearly  installments, 
during  a  like  period  of  40  yeara  To  illus- 
trate the  difference  we  have  in  mind,  the 
present  cash  value  of  an  annuity  of  $1  for  a 
term  of  40  years  at  6  per  cent,  properly  com- 
pounding the  interest,  would,  according  to  a 
table  in  Merrlman's  "American  Civil  Bngi- 
nieers'  Pocket  Book"  (John  Wiley  ft  Sons,  New 
York,  1911).  p.  1144,  be  $17,159;  whereas, 
the  present  value  of  a  lump  sum  of  $40  (the 
aggregate  sum  of  $1  per  annum  for  40  years) 
would,  according  to  the  method  suggested  by 
the  court,  at  6  per  cent  simple  interest, 
amount  to  $13,333  only.  , 

Again,  suppose,  by  way  of  further  illustra- 
tion only,  the  jury  found  the  expectancy  of 
the  deceased  to,  be  40  years,  lind  concluded 
that  her  annual  prospective  earnings  would 
average  considerably  less  than  the  highest 
cash  value  proved  at  the  time  of  her  death, 
and,  while  adopting  the  suggestion  of  the 
court  that  the  present  value  of  her  life  be 
ascertained  by  dividing  the  sum  total  of  such 
prospective  earnings  for  40  years  by  $1  plus 
the  interest  thereon  at  7  per  cent  (not  com- 
pounded), they  may  have  further  decided 
to  compute  such  interest  for  the  average  time 
of  20  years  only.  Instead  of  for  the  entire 
period  of  40  years,  for  the  reason  that  such 
earnings  might  be  considered  as  an  annuity, 
and  they  might  thus  have  easily  found  more 
than  $10,000,  and  this  method,  though  evi- 
dently not  mathematically  accurate,  may 
nevertheless  have  produced  a  correct  result, 
under  some  views  they  may  have  entertained 
of  the  evidence,  and  allowing  for  proper  ad- 
justments and  reductions,  and  all  necessary 
modifications.  It  is  unnecessary,  however, 
for  us  to  surmise  how  the  jury  reached  its 
verdict,  if  the  verdict  found  was,  under  any 
view,  reasonably  authorized  by  the  evidence. 
It  is  true  the  trial  judge  Instructed  the  jury 
how  to  arrive  at  the  present  cash  value  of 
the  life  of  the  deceased,  and  (as  we  have  said 
above)  the  use  of  this  method  may  have  pro- 
duced an  amount  less  than  the  amount  of  the 
verdict;  but  the  jury  were  not  confined  to 
the  particular  method  of  calculation  sug- 
gested by  the  court,  or  in  fact  to  any  partic- 
ular method  of  calculation,  and  were  au- 
thorized to  adopt  any  method  which  might 
produce  a  correct  and  legal  result,  and  a  re- 
sult in  excess  of  that  which  could  be  reached 
through  the  method  suggested  by  the  court 
So,  entirely  regardless  of  whether  the  in- 
struction given  by  the  court  was  absolutely 
correct  or  not,  or  was  in  fact  followed  by 
the  jury,  and  without  even  conjecturing  how 
the  jury  reached  their  verdict,  if  that  ver- 
dict can  be  upheld  under  any  view  of  the  evi- 


dence and  under  recognized  legal  rules,  in 
the  absence  of  error  in  the  conduct  of  the 
trial  which  was  harmful  to  the  defendant  it 
should  not  be  set  aside  because,  under  some 
view  or  by  some  particular  method  of  cal- 
culation, we  cannot  arrive  at  the  same  result 
As  held  in  Spence  T.  State,  7  Ga.  App.  825, 
6S  S.  B.  443: 

'*The  validity  of  a  verdict  is  to  be  tested  by 
the  law  as  it  is  written,  and  not  by  the  law  as 
it  is  given  in  charge." 

In  Birmingham  Fertilizer  Go.  v.  Dozier,  13 

CitL  App.  760,  79  S.  B.  927,  it  was  said: 

"If  the  result  reached  by  .the  jary  would  have 
been  the  correct  conclusion  of  the  case  had  the 
judge  ruled  or  charged  in  accordance  with  the 
contentions  of  one  of  the  parties  to  the  case, 
the  verdict  will  not  be  set  aside  merely  be- 
cause the  Judge  erroneously  ^  •  ^  omitted 
to  give  in  charge  to  the  jury  a  principle  which 
should  appropriately  have  been  included  within 
his  instructions.  In  other  words,  if  the  result 
reached  would  have  been  the  same  had  the  court 
ruled  properly^  and  if  the  jury  found  rightly  in 
spite  of  jadicial  error,  the  finding  will  not  be 
set  aside  in  order  that  the  same  result  may  be 
reached  by  a  proceeding  free  from  legal  error." 

See,  also^  Young  v.  State,  10  Ga.  App.  116, 
72  S.  Be  035;  Register  v.  State,  10  Ga.  App. 
633,  74  S.  EX  429 ;  Jones  v.  State,  12  Ga.  App. 
135,  76  S.  E.  1070 ;  Southern  Railway  Co.  v. 
Ansley,  8  Ga.  App.  325,  880,  68  S.  E.  1086. 

Again,  if  we  estimate  that  the  jury  found 
$766  per  annum  to  be  the  earning  capacity 
of  the  deceased  at  the  time  of  her  death, 
then,  tested  by  the  rule  laid  down  in  the  an- 
nuity table  in  70  Ga.  844,  the  present  cash 
value  of  her  life  at  the  age  of  24  would  have 
been,  as  already  shown  (766x12.037)  $9,- 
220.34,  and  this  amount  the  jury  might  have 
lawfully  increased  by  the  inclusion  as  dam- 
ages in  their  lump  sum  verdict  of  7  per  cent 
Interest  thereon  from  the  date  of  the  death 
of  Mrs.  Reagan,  July  18,  1912,  to  the  date 
of  the  rendition  of  the  verdict  on  September 
17,  1918 — 1  year,  1  month,  and  29  days. 
This  interest  would  amount  to  $751.20, 
which,  added  to  $9,220.34  principal,  would 
give  a  sum  total  of  $9,971.54,  or  practically 
$10,000 — even  allowing  for  an  exi)ectancy  of 
less  than  40  years,  or  of  only  38.59  years,  as 
shown  by  the  Oarlisle  table.  And  to  this 
might  easily  and  properly  be  added  an  ad- 
ditional amount,  under  the  rule  in  the  case  of 
Metropolitan  R.  Ga  v.  Johnson,  91  Ga.  466, 
18  S.  B.  816,  or  because  of  the  average  in- 
creased value  of  her  annual  services,  as 
hereinafter  discussed. 

In  Central  R.  v.  Sears,  66  Ga.  499,  it  was 

held  that: 

*The  question  of  increasing  damages  In  such 
a  case  [a  homicide  case]  was  for  the  jury." 

See,  also.  Western  k  Atlantic  R.  Go.  v. 
McCauley,  68  Ga.  818;  Western  &  Atlantic 
R.  Co.  V.  Brown,  102  Ga.  13,  29  S.  EX  130; 
Central  of  G^rg^  Ry.  Co.  v.  Hall,  124  Ga. 
322,  338,  62  S.  B.  679,  4  Ix  R.  A.  (N.  S.)  898, 
110  Am.  St  Rep.  170,  4  Ann.  (Jas.  128. 

Of  course,  "where  the  damages  found  are 
discretionary  or  punitive^  this  rule  does  not 
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Apply"  Central  of  Georgia  Railway  Ck>.  t. 
Hall,  snpra.  See,  also,  Western  &  Atlantic 
B.  Co.  ▼.  Toung,  81  Ga.  397,  7  S.  E.  912,  12 
Am.  St  Rep.  320;  Ratteree  t.  Cbapman,  79 
Oa.  574,  4  S.  E.  684. 

Still  again,  we  may  conclude  tliat,  even  if 
tlie  Jury  found  that  the  annual  earning 
capacity  of  the  deceased  was  less  than  $76(5 
at  the  time  of  her  death,  they  may  have  con- 
sidered that  her  services  would  grow  Aiore 
and  more  valuable  for  many  years  to  come, 
as  she  became  more  intelligent  and  ex- 
perienced with  the  lapse  of  time  (and  pos- 
sibly in  ministering  to  a  larger  family),  and 
that  the  average  value  of  the  services  she 
would  be  able  to  render  her  husband  and 
child  during  her  entire  expectancy  of  about 
40  years  (after  making  all  proper  allowances 
for  diminutions  in  earning  capacity  to  be  an- 
ticipated in  her  later  years)  would  possibly 
exceed  $766  p^  anntim,  and  might  amount 
to  as  much  as  $800  or  $900  per  annum,  or 
some  greater  sum,  and  that  the  Jury  could 
therefore  have  legitimately  found  a  larger 
verdict  (including  interest)  than  one  based 
on  an  earning  capacity  of  only  $766  per 
annum. 

Lastly,  under  the  rule  laid  down  in  Metro- 
politan R.  Co.  V.  Johnson,  91  Ga.  466,  18  S. 
B.  817,  the  Jury,  in  estimating  the  value  of 
the  ordinary  domestic  services  rendered  by 
a  wife,  were  authorized  to  take  into  consid- 
eration what  the  value  of  many  services 
hardly  capable  of  exact  proof  might  be, 
measured  in  the  light  of  their  own  observa- 
tion and  experience,  notwithstanding  such 
elements  of  loss  as  manual  labor  would  be 
subject  to  estimation  by  witnesses. 

''When  the  loss  of  a  wife's  services,  resulting 
from  a  personal  injniy  to  her,  is  to  be  compen- 
sated for.  she  is  not  to  be  treated  as  an  ordinary 
servant  or  as  a  mere  hireling.  Cooley  on  Torts, 
•226;  Pennsylvania  R.  Co.  v.  Goodman.  62 
Pa.  329.  She  sustains  to  her  husband  and  his 
household  a  relation  special  and  peculiar.  Uer 
place  cannot  be  supplied;  no  other  is  capable 
of  filling  if.  Some  wives  perform  manual  labor ; 
others  do  not  Yet  the  husbands  of  the  latter, 
no  less  than  those  of  the  former,  wodld  certainly 
be  entitled  to  compensation  from  wrongdoers  for 
cansing  inabilily  to  perform  service.  The  ac- 
tual facts  and  circumstances  of  each  case  should 
guide  the  jury  in  estimating  for  themselves,  in 
the  light  of  their  own  observation  and  experi- 
oice  and  to  the  satisfaction  of  their  own  con- 
sciences, the  amount  which  would  fairly  and 
justly  compensate  the  plaintiff  for  his  loss.  Cer- 
tainly some  elements  of  loss,  such  as  manual 
labor,  would  be  subject  to  estimation  by  wit- 
nemes;  and,  if  evidence  of  this  kind  were  pro- 
duced, of  course  the  jury  should  consider  it  to- 
gether with  the  other  facts.  But  what  we  hold 
distinctly  is  that  there  need  be  no  direct  or  ex- 
press evidence  of  the  value  of  the  wife's  serv- 
ices, either  by  the  day,  week,  month,  or  any 
other  period  of  time,  or  of  any  aggregate  sum. 
The  court  committed  no  error  in  denying  a  new 
trial" 

This  ruling  as  to  domestic  services  is  cited 
with  approval  in  Georgia  R.  Co.  v.  Tlce,  124 
Ga.  459,  469,  52  S.  B.  916,  4  Ann.  Cas.  200. 
An  application  of  the  above  principle  might 


alone  be  sufficient  to  account  for  a  consider- 
able discrepancy,  if  under  any  view  such  a 
discrepancy  in  fact  appeared  to  exist  between 
the  cash  value  of  the  life  of  the  deceased,  as 
estimated  by  any  method  from  the  direct 
testimony  touching  the  services  she  render- 
ed and  the  value  thereof,  and  the  amount  of 
the  verdict  actually  returned  by  the  jury. 

From  a  careful  review  of  the  entire  rec- 
ord, it  appears  that  there  were  no  errors 
committed  by  the  trial  court  which  were 
calculated  to  prejudice  the  rights  of  the  de- 
fendants ;  and,  since  there  was  evidence  up- 
on which  the  Jury  could  legitimately  base 
th^  verdict  returned,  the  Judgment  in  over- 
ruling the  motion  for  a  new  trial  is  affirmed. 

BROYLES,  J.,  not  preeidhig. 


(15  Qa.  App.  932> 
WILSON  V.  state:    (No.  6040.)         ^ 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1916.> 

(Syllahm  hy  the  Court.) 

1.  Cbdcinai.    Law    ^s9»942  — New    Tbiai,— 
Gboumds— False  Testdcont. 

An  affidavit  from  one  of  the  state's  wit- 
nesses^ declaring  that  her  testimony  given  upon 
the  trial  was  false,  is  not  cause  for  a  new  trial. 
Clark  V.  State,  117  Ga.  264  (8),  43  S.  E.  853, 
reaffirmed  on  review  in  Jordan  v.  State,  124  Ga. 
417,  52  S.  E.  76a 

[Ed.   Note.— For   other   cases,   see   Criminal 
Law,  Cent.  Dig.  ff  2316,  2331,  2332;  Dec.  Dig. 

2.  Criminal    Law    ^=>938  — New    Trial  — 
Gbounds— Newlt  Discovebeu  Evidsnob— 

DiSCBETIONi 

The  affidavits  submitted  in  support  of  that 
ground  of  the  motion  for  a  new  trial  which  was 
based  upon  alleged  newly  discovered  evidence 
being  met  by  a  countershowing  which  contra- 
dicted the  truth  of  the  alleged  newly  discovered 
testimony,  it  cannot  be  said  that  the  judge 
abused  his  discretion  in  refusing  to  grant  a 
new  triaL  Rivers  v.  State,  8  Ga.  App.  703,  70 
S.  E.  50:  Bowers  v.  State.  135  Ga.  310  dh  69 
S.  E.  536;  Washington  v.  State,  124  Ga.  424 
(13),  52  S.  E.  910;  Jordan  v.  State,  120  Ga. 
864(5),  48  S.  E.  352;  Wilcher  v.  State,  118 
Ga.  196,  44  S.  B.  995. 


[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  U  2306-2315,  2317;   Dec.  Dig. 

<d=s>938.] 

3.  Cbihinal    Law    ^=s>938^New    Trial— ■ 
Grounds— Newly  Discovered  Evidence. 

Newly  discovered  evidence,  which  is  cumu- 
lative and  impeaching  in  character,  is  not  a 
good  ground  for  a  new  trial.  Clark  v.  State,  .5 
Ga.  App.  605  (5),  63  S.  B.  606;  Moody  v. 
State,  1  Ga.  App.  772  (9),  58  S.  E.  262:  Bow- 
ers V.  State,  135  Ga.  310  (1) .  69  S.  E.  536. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law  Cent  Dig.  U  2306-2315,  2317 ;   Dec.  Dig. 

4.  Criminal    Law    ^=>918  — New    Trial  — 
Grounds— Discretion. 

The  affidavits  submitted  to  show  that  the 
bailiffs  in  charge  of  the  jury  had  not  been  le- 
gally sworn  in  as  officers  were  met  by  a  strong 
countershowing  which  contradicted  the  truth  of 
these  affidavits,  and  the  judge  did  not  abuse  his 
discretion  in  refusing  a  new  trial  on  this  ground. 
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Tolbirt  ▼.  State,  124  Ga.  767  a),  53  S.  B.  327, 
and  cases  cited  above,  in  paragraph  2. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  l>ig.  §§  2163-2192,  2195,  2196.  2219- 
2224 ;  Dec.  Dig.  <g=>918.J 

5.  Cbiminal    Law    <g=»761  —  Instbuction  — 
AfisuMPnoN  OF  Facts. 

There  was  no  error  in  the  instructions  com- 
plained of.  The  excerpts  objected  to,  standing 
aionc;  would  be  subject  to  criticism;  but  consid- 
ered in  connection  with  the  entire  charge  (which 
was  an  exceptionally  fuli,  fair,  and  correct  pres- 
entation of  the  law  and  of  the  contentions  of 
both  parties),  and  the  undisputed  evidence  in  the 
case,  they  were  not  erroneous.  The  facts  as- 
sumed by  the  court  in  tbese  excerpts  had  been 
established  by  uncontradicted  testimony,  and 
the  jury,  under  the  law  and  the  evidence,  could 
not  have  found  otherwise  on  these  undisputed 
points.  Shields  v.  Georgia  Ry.  &  Electric  Co., 
1  Ga.  App.  172.  57"  S.  E.  980;  Fitzgerald  Oil 
Co.  V.  Farmers  SupplyCo.,  3  Ga.  App.  217, 
59  S.  E.  713;  Deen  v.  Wheeler,  7  Ga.  App.  609, 
516.  517,  67  S.  E.  212;  Dexter  Banking  Co.  y. 
McCook,  7  Ga.  App.  436,  67  S.  E.  113. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  1731,  1738, 1754-1764,  1771, 
1853;    Dec  Dig.  «=>761.] 

6.  Cbiminal  Law  ^=>1156— Appeal— Disobe- 
TioNABT  RxTLiNG— New  Tbial. 

Where  there  is  any  evidence  to  support  the 
yerdict,  and  there  is  no  harmful  error  of  law, 
the  discretion  of  the  trial  judge  in  overruling 
the  motion  for  a  new  trial  will  not  be  controlled. 
Plummer  v.  State,  1  Ga.  App.  507,  57  S.  B. 
969;  Moody  v.  State,  1  Ga.  App.  772  aO).  58 
S.  E.  262;  Widener  v.  State,  9  Ga.  App.  302, 
70  S.  E.  1119 ;  Brown  v.  Hawkins,  13  Ga.  App. 
309,  79  S.  E.  76. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f {  3067-3071 ;  Dec  Dig.  ^=3» 
1156.] 

7.  Cbiminal  Law  ^=s>1178—AppBALr— Assign- 
ments OF  Ebrob— Abandonment. 

The  other  assignments  of  error,  not  being 
argued  In  the  brief  of  plaintiff  in  error,  are 
deemed  to  have  been  abandoned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  3190,  31dl;  Dec.  Dig. 
«=»1178.] 

8.  Vbbdiot  and  Denial  of  New  Tbial  Ap- 
pboved. 

The  evidence  authorized  the  verdict,  there 
was  no  error  of  law,  and  the  judge  did  not 
abuse  his  discretion  in  refusing  to  grant  a  new 
triaL 

Error  from  Superior  Court,  Coffee  County ; 
J.  W.  Qulncey,  Judge. 

Frank  Wilson  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

C.  A.  Ward,  Levi  O'Steen,  and  T.  A.  Wal- 
lace, all  of  Douglas,  for  plaintiff  In  error. 
M.  D.  Dickerson,  Sol.  Gen.,  of  Douglas,  for 
the  State. 

BROYLES,  J.    Judgment  affirmed. 


(16  Oa.  App.  623) 

BRAGG  v.  STATE.    (No.  5939.) 
(Cqurt  of  Appeals  of  Georgia.    Jan.  20,  1919.) 

(Syllabus  hy  the  Court,) 

1.  CRiiriNAL  Law  ^=»656,  1030— Ibbeoitlabi- 
ty— Waiver— Conduct  OF  Court. 

Where   an   irregularity  or  impropriety  in 
the  progress  of  a  trial  is  known  to  counsel,  it 


will  be  treated  as  having  been  waived,  unless 
prompt  and  appropriate  objection  is  made. 

(a)  **To  ask  counsel  publicly,  in  the  presence 
of  a  jury  trying  a  case,  whether  the  jury  should 
be  allowed  to  disperse,  is  error."  But  where 
the  judge  called  counsel  to  the  bench  before  the 
attorneys  for  either  party  had  made  any  an- 
swer to  such  an  inquiry,  and  consequently  the 
jury  could  not  have  known  upon  whose  objec- 
tion they  would  have  been  prevented  from  dis- 
persing had  either  party  objected,  and  under 
these  circumstances  counsel  for  the  defendant 
and  the  solicitor  general  agreed  that  the  jury 
might  disperse,  a  motion  for  mistrial,  upon  the 
reassembling  of  the  court  after  a  recess,  came 
too  late,  and  it  was  not  error  then  to  refuse  to 
declare  a  mistriaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {8  1520-1623,  1527.  1535, 
2619-2621,  2632,  ^3;  Dec.  Dig.  «=s>655, 
1030.] 

2.  Cbiminal  Law  ^=s>814—lNT0ziGATiNa  Liq- 
uors    ^=»239— PBOSECUnON— iNSTBUCnONS 

—Evidence. 

The  evidence  authorized  an  instruction  ui>- 
on  the  law  nrohibiting  the  keeping  of  intoxi- 
cants at  a  place  of  business,  and  the  instruc- 
tion given  was  not  prejudicial  to  the  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1821, 1833, 1839,  1860,  1865, 
1883,  1890,  1924,  1979^1985,  1987;  Dec  Dif. 
^=s>814;  Intoxicating  Liquors,  Cent.  Dig.  if 
331-347;   Dec.  Dig.  «=»239.] 

3.  Cbiminal    Law    ^s»828  —  Instbuotion — 
Statement  of  Accused. 

The  jury  were  properly  instructed  on  the 
law  as  to  the  scope  and  effect  of  the  defendant's 
statement  to  the  court  and  jury,  and  the  court 
was  not  required,  in  the  absence  of  an  ap- 
propriate and  timely  written  request,  to  give 
any  other  or  further  instruction  on  the  subject 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2007 ;  Dec.  Dig.  «=>828.] 

4.  Cbiminal  Law  ^=s>668,  777%— Statbuxnt 
OF  Defendant  —  **Evidence*^  —  Instbuc- 

TIONB. 

The  statement  of  a  defendant  on  the  trial 
of  a  criminal  case  is  not  '^evidence,"  and  the 
trial  judge  is  not  required,  while  giving  in- 
structions as  to  the  law  applicable  to  the  con- 
sideration of  the  evidence,  to  reiterate  reference 
to  the  defendant's  statement,  and  to  incorporate 
such  reference  in  each  and  every  instruction  re- 
lating to  the  evidence  and  the  law  applicable 
thereto. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1584-1590,  1807;  Dec. 
Dig.  «=»668,  777%.] 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Evidence.] 

5.  Cbiminal  Law   ^=s>782  —  Instbuctions — 
Statement  of  Defendant. 

While  the  jury  have  the  right  to  consider 
the  defendant's  statement  apart  from  the  evi- 
dence, and  may  base  their  verdict  upon  the  de- 
fendant's statement  alone,  even  though  it  be 
unsupported,  still,  when  the  jury  had  been  fully 
and  correctly  instructed  to  this  effect,  it  was 
not  error  to  charge  that,  "as  to  the  question  of 
his  being  guilty  upon  either  one  of  the  theories 
about  which  I  have  charged  you,  you  look  to 
all  the  evidence  and  all  the  circumstances  in  the 
case,  all  the  evidence  for  and  against,  and  in 
this  connection  you  have  the  right  to  consider 
the  prisoner's  statement"  This  was  not  sub- 
ject to  exception  on  the  ground  that  it  deprived 
the  jury  of  the  right  to  consider  the  statement 
apart  from  the  evidence  or  on  the  ground  thaf 
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it  tended  to  depredate  the  statement  of  the  ac- 
cused. 

[Ed.  Note.—For  other  casest  see  Criminal 
Law,  Cent  Dig.  {$  1847,  1849,  1851, 1852,  1877, 
1878,  1880-1882,  1906,  1907,  1909-1911,  1960, 
1966,  1967;    Dec.  Dig.  «=>7532.] 

8.  Criminal   Law  ^=3»828  ^  Instbuotionb — 

BSASONABLB  DoUBT. 

In  the  absence  of  an  appropriate  and  timely 
written  request  for  additional  instructions,  the 
charge  of  tiie  court  upon  the  subject  of  reason- 
able doubt  was  not  for  any  reason  assigned,  er- 
roneous. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2007 ;  Dec.  Dig.  <d=>828.] 

7.  Cbiuinal  Law  ^s»432  —  Doouhbntabt 
EyiDSNcs— Admissibility. 

Bills  of  lading,  supplemented  by  warehouse 
receipts,  in  which  one  accused  of  selling  intoxi- 
cating liquors,  or  of  keeping  such  liquors  on 
hand  at  his  place  of  business,  has  acknowledged 
the  delivery  to  himself  of  such  intoxicating  liq- 
uors, may  supply  a  circumstance  of  such  relevan- 
cy as  to  render  these  papers  admissible  in  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1021 ;   Dec.  Dig.  <9=^32.1 

8.  Intoxicating  Liquobs  ^=s>224— Pbosegu- 
TioN— Pbincipal  and  Agbnt  —  Bubdhn  of 
Pboof. 

The  fact  that  one  who  was  behind  the 
counter  of  a  "near  beer"  saloon  sold  wliisky 
without  hindrance  or  protest  on  the  part  of  the 
proprietor  or  any  of  his  agents  may  authorize 
the  inference  that  the  seller  is  an  agent  of  the 
proprietor  of  the  saloon,  and  it  is  certainly  suf- 
ficient to  place  the  burden  upon  the  saloon 
keeper  to  show  that  this  seller  was  not  in  fact 
his  anient. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,    Cent   Dig.    8§   275-281;     Dec.   Dig. 


9.  Intozioatino  Liquobs  ^s»286— Pbosboi;- 

TION—SUFncmNOT  OF  EVIDENCE. 

The  evidence  authorised  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  Jf  800^22;  Dec.  Dig. 
^=»236.] 

Brror  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

SI  F.  Bragg  was  convicted  of  violatiiig  the 
prohibition  law,  and  brings  error.    Affirmed. 

W.  A.  McClellan  and  W.  D.  McNeil,  both  of 
Macon,  for  plaintiff  in  error.  Jno.  P.  Ross, 
SoL  Gten.,  of  Macon,  for  the  State. 

RUSSBLL,  0.  J.  The  plaintiff  in  error  was 
convicted  of  a  violation  of  the  prohibition 
law,  and  excepts  to  the  judgment  overruling 
his  motion  for  new  trial.  In  addition  to  the 
nsoal  general  grounds,  the  motion  is  based 
upon  a  large  number  of  special  assignments 
of  error.  The  last  two  grounds  relate  to  the 
court's  making  inquiry  in  the  hearing  of  the 
jury  as  to  whether  counsel  objected  to  the 
jury's  dispersing  and  to  the  action  of  the 
court  in  subsequently  thereafter  refusing  to 
declare  a  mistrlaL  If  the  court  should  have 
declared  a  mistrial,  naturally  all  the  other 
proceedings  of  the  trial  were  nugatory;  and 
for  this  reason  we  shall  consider  the  assign- 
ments of  error  in  reverse  order. 

[1]  1.  As  appears  from  the  certificate  of 


the  trial  judge,  before  the  inquiry  which  he 
addressed  to  counsel  la  the  presence  of  th<» 
jury  had  been  answered  by  either  of  theio, 
and  therefore  before  the  jury  could  have  been 
prejudiced  by  any  objection  made  by  either 
side,  the  court  called  counsel  privately  to 
the  bench,  and  counsel  for  the  defendant 
there  agreed  with  the  solicitor  general  that 
the  jury  might  disperse.  A  recess  was  then 
taken  and,  upon  the  reassembling  of  the  court 
(and  after  the  jury  had  been  retired),  coun- 
sel for  the  defendant  moved  that  a  mistrial 
be  declared.  We  are  of  the  opinion  that  the 
court's  refusal  then  to  declare  a  mistrial  was 
not  such  error  as  requires  the  grant  of  a  new 
trial.  The  defendant  could  not  have  been 
prejudiced,  as  is  insisted,  even  if  counsel  had 
objected  to  the  jury's  dispersing;  for  noth- 
ing was  said  by  either  counsel,  except  in 
private  consultation  with  the  judge  on  the 
bench,  and,  so  far  as  appears,  not  in  the  hear- 
ing of  the  jury,  and  the.  jury  could  not  have 
known  which  of  the  parties  objected.  The 
statement  of  counsel  for  the  plaintiff  in  error 
that  it  is  well  known  that  state's  counsel 
rarely,  If  ever,  objects  to  the  separation  of  the 
jury  during  a  recess,  so  far  from  being 
a  matter  of  common  knowledge,  does  not  con- 
form with  our  observation  or  experience; 
and  so  we  cannot  hold  that  the  defendant 
was  compelled  to  consent  to  the  separation 
of  the  jury  through  fear  that  he  primarily 
would  be  suspected  of  having  been  the  party 
who  objected  in  the  private  conference  with 
the  judge,  and  would  thereby  expose  himself 
to  the  odium  of  having  reflected  upon  the 
integrity  of  the  jury.  There  is  a  manifest 
reason  why  the  state's  counsel  would  general- 
ly be  less  disposed  than  counsel  for  the  ac- 
cused to  agree  to  a  separation  of  the  jury. 
Any  attempt  to  influence  in  any  way  a  juror 
in  behalf  of  the  state  might  by  its  disclosure 
result  in  a  new  trial  if  the  defendant  were 
convicted,  whereas  the  disclosure  of  a  suc- 
cessful attempt  to  influence  a  juror  in  behalf 
of  the  defendant  would  be  fruitless  after  a 
verdict  of  acquittal.  Naturally  therefore  the 
Incentive  for  improper  communication  with 
jurors  on  the  part  of  the  accused  or  his 
friends  is  greater  than  on  the  part  of  the 
prosecution.  However,  aside  from  the  fact 
that  to  make  trifling  and  immaterial  Irregu- 
larities a  pretext  for  setting  aside  verdicts 
would  defeat  the  ends  of  justice,  we  need 
not  rule  that  seemingly  the  circumstance  of 
the  judge's  inquiry  was  not  prejudicial  in 
the  present  case,  for  it  is  clear  to  our  minds 
that  the  defendant,  by  consenting  to  the  dis- 
persal of  the  jury  instead  of  promptly  mov- 
ing at  that  time  for  a  mistrial,  waived  any 
objections  he  might  have  had  to  the  irregular- 
ity. See  Heavner  v.  Saeger,  79  Ga.  472,  4 
S.  E.  767,  and  Desverges  v.  Goette,  121  Ga. 
65,  48  S.  B.  693.  It  has  been  more  than  once 
held  that  it  is  error  for  a  judge  to  inquire 
in  the  hearing  of  the  jury  whether  counsel 
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liava  any  objections  to  the 'dispersal  of  the 
Jury,  but  it  has  also  been  held  that  under  cer- 
tain circumstances  this  judicial  Impropriety 
may  not  be  of  sufficient  materiality  to  re- 
squire  the  grant  of  a  new  trial.  In  Lyman 
T.  State,  69  6a.  404  (8),  It  was  held  that: 

"To  ask  counsel  publicly  in  the  presence  of 
the  jary  trying  a  cause  whether  the  jury  should 
be  allowed  to  disperse  is  error.'* 

But  the  Supreme  Court  declined  to  grant  a 
new  trial  on  account  of  the  judge's  inquiry, 
hecause  the  jurors  who  heard  It  had  not  been 
impaneled. 

The  assignment  of  error  upon  the  overrul- 
ing of  the  motion  for  mistrial  in  this  case 
4oe8  not  appear  meritorious  to  us,  because  the 
impropriety  or  misconduct  was  not  promptly 
brought  to  the  attention  of  the  court  and  the 
proper  remedy  was  not  invoked  as  soon  as 
the  irregularity  was  known.  The  point  in- 
volved is  similar  In  principle  to  that  dealt 
with  In  the  recent  case  of  Roberson  v.  State ; 
for,  although  the  latter  case  dealt  only  with 
the  misconduct  of  jurors,  the  doctrine  of 
waiver  is  alike  applicable  to  any  Irregularity 
in  the  trial  of  a  case  of  which  a  party  Is  ap- 
prised and  which  he  may  deem  prejudicial. 
There  is  a  time  for  all  things,  and  a  party 
•cannot  blow  both  hot  and  cold. 

[2]  2.  In  the  fourteenth  ground  of  the  mo- 
tion for  a  new  trial  It  is  insisted  that  the 
•court  erred  in  charging  the  jury  as  follows : 

"But  even  if  he  did  not  sell  any,  and  the  evi- 
dence does  not  authorise  you  to  find  he  did 
sell  any.  of  these  liquors,  why  then,  if  he  is 
guilty  of  the  offense  of  keeping  at  bis  place  of 
business  any  of  these  liquors  prohibited  by  law, 
why  then  he  ii  guilty,  and  you  would  be  au- 
thorised to  find  him  guilty." 

It  is  Insisted  that  this  instruction  was  erro- 
neous, upon  the  ground  that  there  was  no 
proof  that  the  defendant  ever  kept  alcoholic 
liquors  at  his  place  of  business,  and  there 
was  no  evidence  authorizing  a  charge  upon 
that  subject.  The  judge  did  not  confine  his 
instructions  to  "alcoholic  liquors,"  but  desig- 
nated the  fluids  referred  to  as  "any  of  these 
liquors  prohibited  by  law."  There  was  evi- 
dence that  the  defendant  liad,  within  the 
statutory  period,  kept  on  hand  lager  beer,  as 
well  as  numerous  beers  whose  trade-names 
are  not  the  subject  of  judicial  cognizance  and 
which  may  not  be  known  to  be  intoxicating. 
In  the  practical  operation  of  the  prohibition 
law,  beer,  or  so  called  "near  beer,"  assumes 
many  thinly  veiled  disguises  In  the  attempt 
to  evade  the  law.,  The  trial  court  could  not 
judicially  know  that  "Schlitz  Beer,"  "Cook's 
Beer"  or  "Red  Eagle  Beer"  (the  bottles  or 
labels  of  which  the  jury  did  not  see)  was  in- 
toxicating, but  the  witness  Leland  Williams 
swore  that  he  found  lager  beer  In  the  defend- 
ant's place  of  business  in  November,  1913; 
and  though  this  witness  testified  that  he  did 
not  know  whether  lager  beer,  if  drunk  to  ex- 
cess, would  intoxicate,  the  courts  do  know 
that  it  will  have  that  effect  Crlpe  v.  State, 
4  Ga.  App.  832,  62  S.  E.  56T;  Dent  v.  State, 
14  6a.  App.  269»  80  S.  B.  548.    The  trial 


court  therefore  had  the  right,  meMy  upon 
proof  of  the  presence  of  lager  beer  In  the  de- 
fendant's place  of  business,  to  give  the  jury 
the  instructions  to  which  complaint  is  direct- 
ed. Not  only  did  this  testimony  authorize 
the  instruction,  but  (under  the  act  of  1911, 
Ga.  Laws  of  1911,  p.  180)  the  possession  of  a 
revenue  license  or  tax  receipt,  which  was 
submitted  to  the  jury  without  objectloai, 
made  such  prima  facie  evidence  of  guilt  as 
was  sufficient  to  charge  the  burden  of  proof 
on  the  defendant  to  show  not  only  that  he 
did  not  sell^  but  that  he  did  not  keep,  intox- 
icating liquors  on  hand  at  his  place  of  busi- 
ness. 

[3, 4]  3,  4.  In  several  assignments  of  error 
the  point  is  raised  that  the  court  erred  in 
confining  the  jury,  in  their  deliberations  on 
the  question  of  guilt  or  innocence  of  the  de- 
fendant, to  a  consideration  of  the  evidence 
only,  and  shut  off  entirely  from  consideration 
the  defendant's  statement  to  the  court  and 
jury,  in  arriving  at  a  conclusion  in  the  case. 
A  review  of  the  various  excerpts  to  which  ex- 
ceptions are  taken,  in  connection  with  the 
charge  of  the  court  as  a  whole,  shows  that 
these  exceptions  are  without  merit  It  is 
true  that  the  court  told  the  jury  that  they 
were  to  determine  the  guilt  or  Innocence  of 
the  accused  by  a  consideration  of  the  evi- 
dence, and  did  not  couple  the  defendant's 
statement  with  this  reference  to  the  evi- 
dence; and  also  told  them  that  it  was  for 
them  to  say  whether,  under  the  law  as  given 
in  charge  and  "the  evidence  in  the  case,"  they 
were  satisfied  to  a  reasonable  and  moral  cer- 
tainty and  beyond  a  reasonable  doubt  of  the 
defendant's  guilt— again  omitting  mention 
of  the  defendant's  statement  The  court 
charged,  also: 

"Now,  you  take  all  the  evidence  in  this  case, 
for  the  purpose  of  finding  out  and  coming  to  a 
conclusion  as  to  whether  or  not  this  defendant 
is  guilty  either  of  selling  or  keeping  at  his  place 
of  business." 

This  instruction  is  attacked  on  the  ground 
that  the  court  failed  to  reiterate  that  the 
jury  might  consider  the  defendant's  state- 
ment as  well  as  on  the  ground,  already  dis- 
cussed, that  there  was  no  evidence  whatever 
showing  that  the  defendant  ever  kept  intox- 
icating liquors  at  his  place  of  business.  The 
statement  of  a  defendant  in  a  criminal  case 
is  not  evidence,  and  the  court  is  not  requir- 
ed to  charge  the  jury  upon  any  theory  aris- 
ing solely  out  of  the  defendant's  statement 
in  the  absence  of  a  timely  and  appropriate 
written  request  The  jurors  are  sworn  to 
try  the  case  according  to  the  evidence,  and 
no  reference  to  the  defendant's  statement  is 
Included  in  a  juror's  oath.  The  Instructions 
of  the  court  in  the  present  easei  as  to  the  ju- 
ry's consideration  of  the  evidence,  and  as  to 
a  reasonable  doubt  arising  either  from  insuf- 
ficiency of  evidence  or  from  the  nature  of  the 
evidence  itself,  were  full  and  correct  and 
the  jury  were  told  that,  in  connection  with 
the  evidence,  they  had  the  right  to  consider 
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the  prisoner's  statement,  and  that,  if  they 
saw  at  to  give  it  preference  over  the  sworn 
evidence,  they  might  do  so.  If  it  was  desired 
to  have  the  attention  of  the  Jury  more  spe- 
cifically directed  to  the  defendant's  state- 
ment, appropriate  instructions  should  have 
been  requested.  See  Early  v.  State,  14  Ga. 
App.  467(2),  469,  81  S.  E.  385,  and  cases 
there  cited ;  Haji;  ▼.  State,  14  Oa.  App.  714, 
82  S.  E.  164. 

[f  ]  6.  While  complaining  on  the  one  hand 
that  the  judge,  in  referring  to  the  evidence, 
did  not  reiterate  the  reference  to  the  defend- 
ant's statement,  the  defendant  nevertheless 
complains  per  contra  that,  after  having 
charged,  "as  to  the  question  of  his  being 
guilty  upon  either  one  of  the  theories  about 
whi<di  I  have  charged  you,  you  look  to  all 
the  evidence  and  all  the  drcnmstances  in  the 
case,  all  the  evidence  for  and  against,*'  the 
judge  erred  in  adding,  "and  in  this  connec- 
tion you  have  the  right  to  consider  the  de- 
fendant's statement"  Immediately  following 
this  instruction,  which  was  apparently  in- 
tended merely  as  a  prelude  to  what  followed* 
the  court  gave  in  charge  to  the  jury,  in  effect, 
the  provisions  of  section  1036  of  the  Penal 
Code  of  1910.  The  instruction  complained  of 
was  not  error  either  for  the  reason  that  It 
deprived  the  jury  of  the  right  to  consider  the 
statement  apart  from  the  evidence,  or  that  it 
tended  to  depreciate  the  statement  of  the 
accused,  as  is  insisted.  Manifestly  It  is  the 
duty  of  the  jury  to  consider  the  evidence,  and 
the  statement  mast  be  considered  in  com- 
parisbn  with  the  evidence.  The  statement 
may  so  contradict  the  evidence  that  If  the 
jury  (as  is  their  right)  give  preference  to  the 
statem^it,  the  testimony  will  be  obliterated ; 
but,  unless  the  jury  decide  that  they  will 
disregard  the  testimony,  both  testimony  and 
the  statement  must  be  considered;  and  in 
this  senses  no  doubt,  the  court  used  the  words 
**\n  this  connection."  It  Is  true  that  the  ju- 
ry has  the  right  to  oonsider  the  defendant's 
statement  ai>art  from  the  evidence  in  the 
case,  and  may  base  their  verdict  upon  the  de- 
fendant's statement  alone,  even  though  it  be 
unsupported  by  any  evidence;  but  this  can- 
not be  done  until  they  have  considered  the 
evidence  along  with  or  in  connection  with 
the  statement,  and  have  determined  to  give 
preference  to  the  statement  and  to  disregard 
the  testimony  as  incredible  and  unreliable. 

[•]  6.  In  the  absence  of  an  appropriate 
and  timely  written  request  for  additional  in- 
structions, the  charge  of  the  court  upon  the 
subject  of  reasonable  doubt  was  not  errone- 
ous for  any  of  the  reasons  assigned.  Upon 
this  subject  the  court  charged: 

**Now  a  reasonable  doubt  is  not  a  mere  con- 
jecture, not  a  mere  fancyt  but  it  is  a  doubt  that 
in^ws  out  of  the  consideration  of  the  evidence 
in  the  case." 

It  is  insisted  that  the  latter  sentence  of 
this  charge  instructed  the  jury  that  a  rea- 
sonable doubt  could  only  arise  from  a  con- 


sideration of  the  evidence,  whereas  under  the 
law  a  reasonable  doubt  may  arise  from  the 
evidence,  of  from  the  evidence  and  the  de- 
fendant's statement,  or  from  the  lack  of  evi- 
dence, or  from  the  defendant's  statement; 
and  further  it  is  contended  that  this  instrucr 
tion  was  error  because  it  limited  the  origin 
of  a  reasonable  doubt  to  the  evidence^  where- 
as such  a  doubt  may  arise  from  the  defend- 
ant's statement  disassociated  from  the  evi- 
dence. The  Instruction,  of  which  complaint 
is  made  was  inuuediately  followed  by  the 
following  instruction,  of  which  it  was  a 
part: 

*'It  is  your  duty  to  take  all  the  evidence  in 
the  case  and  consider  it  with  care,  i^^hout 
prejudice  or  bias  for  or  against  the  defendant, 
and,  after  you  have  done  that,  say  whether  or 
not  there  is  in  your  minds  a  doubt,  a  reasonable 
doubt  growing  out  of  a  reasonable  consideration 
of  the  evidence  in  the  case,  either  on  account  of 
the  want  of  evidence  or  the  insufficiency  of  evi- 
dence, or  on  account  of  the  nature  of  the  evi- 
dence itself." 

From  this  it  appears  tfiat  the  contention 
of  the  plaintiff  in  error  merely  resolves  itself 
into  a  complaint  that  the  court,  in  instruct- 
ing as  to  a  reasonable  doubt,  did  not  specif- 
ically refer  to  the  defendant's  statement. 
We  have  heretofore  ruled  upon  this  point; 
^butv  since  the  judge  told  the  jury  that  a  rea- 
sonable doubt  might  be  raised  .either  by  the 
insufficiency  of  the  evidence  or  on  account  of 
the  nature  -of  the  evidence  itself,  it  is  mani- 
fest that,  in  any  case  in  which  the  jury 
might  give  the  preference  to  the  defend- 
ant's statement,  the  evidence  would  in  their 
opinion,  be  insu£ftclent  or  of  such  a  nature 
as  to  be  incredible.  Upon  this  subject,  see 
Early  v.  State,  supra,  and  citations;  Hart 
V.  State,  supra. 

[7]  7.  Error  is  assigned  upon  the  admis- 
sion of  a  nunU)er  of  bills  of  lading  in  which 
the  defendant  was  the  consignee,  and  of  a 
number  of  warehouse  receipts  purporting  to 
have  been  signed  by  the  defendant  It  is 
insisted  that  the  bills  of  lading  were  irrele- 
vant, and  tiiat  there  was  no  proof  that  they 
were  correct,  and  that  they  are  declarations 
of  third  persons  not  under  oath,  mere  hear- 
say, and  not  binding  on  the  defendant;  and 
the  warehouse  receipts  were  objected  to  upon 
the  same  ground.  It  appears  froip  the  rec- 
ord that  the  bills  of  lading  were  presented  by 
the  defendant,  and  upon  their  presentation  he 
was  given  an  order  on  the  Southern  Railway 
warehouse  in  Macon  for  what  purported  to  be 
whisky,  and  the  several  shipments  were  de- 
livered in  his  presence,  and  the  receipts  for 
the  shipments  were  signed  by  him.  The  bills 
of  lading  recited  that  they  were  for  ship- 
ments of  whisky,  and  the  war^ouse  receipts 
recited  that  the  packages  receipted  for  con- 
tained whisky.  The  defendant,  by  indorsing 
the  bills  of  lading  and  signing  receipts  for 
the  packages,  admitted  that  the  packages 
contained  whisky.  This  court  has  more  than 
once  held  that  receipt  of  shipments  of  un- 
usual quantities  of  liquor  is  a  circumstance 
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of  more  or  less  probative  value  for  the  con- 
sideration of  the  Jury^  and  we  find  no  error 
In  the  admission  of  the  papers  to  which  ob- 
jection is  made. 

[8,  9]  8.  Ck)unsel  for  the  plaintiff  in  error 
insist  that  the  evidence  is  not  sufficient  to  au- 
thorize the  conviction  of  the  accused  of  sell- 
ing intoxicating  liquors,  and  that  the  state 
affirmatively  proved  that  the  party  making 
the  sale  was  not  the  agent  nor  in  the  employ 
of  the  defendant,  for-  the  reason  that  a  wit- 
ness introduced  by  the  state  swore  that  he 
was  the  only  clerk  employed  by  the  defend- 
ant, and  that  he  did  not  make  the  alleged 
sale.  It  is  argued  that  the  inevitable  conclu- 
sion is  that  the  man  who  sold  the  whisky 
was  an  outsider  who  happened  to  be  in  the 
store  of  the  accused  at  the  time,  and  made 
the  sale  there  for  himself  or  for  some  undis- 
closed principal  occupying  some  nearby  build- 
ing. The  Jury  were  not  bound  to  credit  all 
or  any  of  the  testimony  of  the  witness  re- 
ferred to,  and  the  state  was  not  so  bound  as 
to  be  unable  to  dispute  testimony  of  this  wit- 
ness in  conflict  with  the  testimony  of  any 
other  witness.  Amorous  v.  State,  1  Ga.  App. 
313,  57  S.  E.  999.  The  testimony  of  one  of 
the  state's  witnesses  was  to  the  effect  that 
the  man  who  sold  him  the  bottle  of  whisky 
delivered  it  and  accepted  the  money,  in  re- 
turn, from  behind  the  counter  of  the  defend- 
ant's place  of  business.  The  transaction 
was  in  broad  daylight  and  in  a  store  situated 
on  a  public  street  of  a  populous  city.  From 
the  fact  that  the  sale  was  made  without 
hindrance,  molestation,  or  protest  on  the 
part  of  Bailey,  the  defendant's  clerk  and  his 
agent  (if,  as  he  says,  he  was  the  only  clerk), 
we  are  of  the  opinion  that  the  Jury  were  au- 
thorized to  infer  that  the  seller  was  an  agent 
for  whose  sale  the  defendant  was  liable  as 
accessory,  and  since  in  misdemeanors  there 
are  no  accessories,  but  all  are  principals,  the 
sale  by  this  temporary  occupant  of  the  coun- 
ter can'  be  treated  as  the  act  of  the  principal. 
The  circumstances  were  certainly  sufficient 
to  raise  such  a  presumption  that  the  actual 
seller  was  an  agent  of  the  defendant  as  to 
shift  the  burden  and  call  for  explanation  at 
his  hands  and  proof  of  the  fact  that  the  par- 
ty making  the  sale  was  not  his  agent.  But 
even  if  the  seller  was  not  an  agent  of  the 
principal,  the  evidence  amply  warranted  the 
conviction,  because  there  was  sufficient  evi- 
dence (for  reasons  already  stated)  to  have 
supported  the  conclusion  that  the  defendant 
was  guilty  of  keeping  intoxicating  liquors  at 
his  place  of  business ;  and,  since  both  offens- 
es are  charged  in  a  single  count,  evidence  suf- 
ficient to  carry  conviction  of  the  gnillt  of  the 
accused  either  of  selling  or  of  keeping  on 
hand  at  his  place  of  business  would  support 
the  conviction  and  a  general  verdict  of  guilty. 
Tooke  V.  State,  4  Ga.  App.  495,  61  S.  E.  917 ; 
Hall  V.  State,  8  Ga.  App.  747,  70  S.  E.  211. 
Of  course,  the  case  would  be  quite  different 
if  the  selling  had  been  charged  in  one  count, 


and  the  keeping  on  hand  in  a  separate  and 
distinct  count  In  that  event  the  general 
verdict  of  guilty  could  not  be  supported  un- 
less the  evidence  was  sufficient  to  authorize 
conviction  of  both,  and  not  merely  of  one  of 
these  two  congruous  offenses. 
Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 


(15  Qa.  App.  645) 
RICKS  ▼.   STATE.     (No.  6170.) 
(Ck>nrt  of  Appeals  of  Georgia.    Jan.  20,  1915.) 

{8yllabu$  hy  the  Court,) 

1.  False  Pbbtenses  ^=>7, 49— Common  Cheat 
and  swindleb— suffioienct  of  evidence. 

One  who  knowingly  misrepresents  a  defec- 
tive horse  as  being  sound,  and  thereby  cheats 
and  defrauds  a  person  swapping  for  the  animal, 
is,  under  section  719  of  Penal  Code  1910,  guilty 
of  being  a  common  cheat  and  swindler;  but, 
where  the  evidence  shows  that  these  defects 
were  not  only  patent,  and  discoverable  by  ordi- 
nary diligence,  but  were  actually  discovered  by 
the  prosecutor  before  the  trade  was  concluded, 
a  conviction  was  unauthorized. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, (Dent  Dig.  U  5-12,  25,  62;  Dec.  Dig. 
«=»7,  49.] 

2.  False  Pretenses  ^=s>49— Cheating  and 
Swindling  —  Knowledge  of  Defects  — 
Pboof  Bequibed. 

Where  one  is  accused  of  being  a  common 
cheat  and  swindler,  the  jury  may  be  authorized 
to  find  from  circumstances  that  the  defendant 
had  knowledge  that  defects  in  a  horse  traded 
by  him,  and  which  he  represented  to  be  sound, 
existed  at  the  time  the  representations  were 
made;  nevertheless  the  defendant's  knowledge 
of  such  defects  must  be  proved  in  some  way 
before  a  conviction  will  be  authorized.  Mere 
suspicion  will  not  suffice. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  {  62 ;   Dec.  Dig.  <8=s>49.] 

Ebrror  from  City  Ckmrt  of  Tifton;  R.  Bve, 
Judge. 

R.  B.  Ricks  was  convicted  of  cheating  and 
swindling  in  violation  of  Pen.  Code  1910,  | 
719,  and  brings  error.    Reversed. 

J.  J.  Forehand,  of  Sylvester,  for  plalntifF 
in  error.  Jas.  H.  Price,  Sol.  of  Tifton,  for 
the  State. 

WADE,  J.  During  the  fall  of  1913  the  ac- 
cused went  to  the  home  of  J.  A.  Goodwin, 
near  Ty  Ty,  Ga.,  and  carried  with  him  a 
one-eyed  bay  mare,  which  he  proposed  to 
trade  for  an  old  horse  belonging  to  Goodwin. 
Goodwin  testified  on  the  trial  that  he  "look- 
ed at  the  mare.  She  was  blind  in  one  eye, 
but  Robert  [R.  B.  Ricks,  the  defendant]  said 
that  the  other  eye  was  perfectly  good.  I 
examined  what  he  called  the  good  eye,  and 
saw  that  something  was  wrong  with  it,  or  I 
thought  there  was  a  defect  in  it,  and  called 
Robert's  attention  to  it,  and  he  said  it  was 
perfectly  good,  and  must  be  good  when  he 
said  so.  He  further  said  that  she  was  a 
good  mare,  and  that  he  Just  wanted  to  show 
me  what  a  good  trade  he  could   give   me. 
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So,  upon  his  recommendation  and  guarantee 
of  the  eye,  i  traded  with  him  and  promised 
him  $50  to  boot"  After  Goodwin  had  trad- 
ed on  Saturday  afternoon,  his  boy  took  the 
mare  o£F  and  stayed  away  until  Monday 
morning.  Before  the  boy  brought  the  mare 
back,  Ricks  came  to  Goodwin's  house  very 
early  Monday  morning  and  bought  some 
cattle  from  him  in  adjustment  of  the  boot 
due  on  the  horse  trade.  About  9  o'clock  on 
that  morning,  and  after .  Ricks  had  gone, 
Goodwin's  son  returned  home  with  the  mare, 
and  Goodwin  found  that  both  of  the  ani- 
mal's eyes  were  badly  inflamed,  and  that  the 
eye  which  Ricks  "claimed  was  a  good  eye 
was  entirely  gone — ^she  could  not  see  out  of 
it  at  all — ^^d  that  she  was  totally  blind." 
It  appeared  further  that  the  mare's  eye 
remained  in  this  condition  for  two  weeks  be- 
fore there  was  any  change,  and  that  Good- 
win went  to  see  the  defendant  on  Friday 
following  the  day  the  trade  was  made,  and 
told  him  the  mare  was  blind,  and  asked  him 
to  "make  his  word  good,*'  and  told  him  he 
wanted  his  "cattle"  back;  that  the  defend- 
ant said  that  he  did  not  know  whether  he 
could  get  the  cattle  or.  not,  but  told  Good- 
win to  wait  there  and  he  would  see  about  it, 
but,  instead,  he  took  the  train  and  went  to 
Tifton.  After  two  weeks  the  mare's  eyes  im- 
proved, and  occasionally  since  that  time  she 
goes  blind  and  remains  so  for  several  days, 
and  then  gets  better — "the  blind  spells  in  the 
mare's  eyes  get  further  and  further  apart" 
Goodwin  testified  that  Ricks  told  him  on 
Monday  morning,  after  Ricks  "had  gotten 
the  cattle  and  started  off,"  and  in  response  to 
an  inquiry  as  to  where  he  obtained  the  mare 
he  traded  to  Goodwin,  that  he  got  her  from 
gipsies;  but  when  the  trade  was  made,  on 
Saturday  before,  he  said  that  he  got  the 
mare  from  "some  fellow  down  below  Ty  Ty, 
Ga."  Another  witness  for  the  state  said 
that  he  was  at  Ty  Ty,  Ga,  during  the  latter 
part  of  the  year  1918,  or  the  first  part  of 
the  year  1914,  and  had  a  talk  with  the  de- 
fendant, in  which  the  defendant  stated  that 
he  had  been  doing  some  good  horse  swap- 
ping lately,  and  had  traded  some  with  the 
gipsies  who  had  been  around  1^  Ty,  and 
had  done  some  good  trading  with  the  stock 
he  got  from  them;  that  he  got  an  animal 
that  was  nearly  blind  and  patched  up  her 
eyes  and  traded  her  off  and  made  a  good 
trade.  The  witness  could  not  say  whether 
the  horse  traded  to  Goodwin  was  the  horse 
Ricks  was  talking  to  him  about  or  not,  but 
Ricks  made  the  statement  about  the  time  of 
the  trade  between  him  and  Goodwin.  This 
was  all  the  evidence  for  the  state.  The  de- 
fendant, in  his  statement  to  the  jury,  said 
that  at  the  time  he  traded  the  mare  to ' 
Goodwin  he  had  only  had  the  mare  two  or 
three  days,  and  that  he  told  Goodwin  of  this 
fact;  that  her  eye  looked  all  right  to  him,  | 
and  that  Goodwin  had  the  mare  from  Sat- 1 
urday  night  through  Sunday,  and  up  to  thej 


time  on  Monday,'  when  he  paid  the  boot, 
which  was  about  as  long  as  the  defendant 
had  owned  her  before  the  trade;  that  this 
was  not  the  mare  the  defendant  got  from 
the  gipsies,  which  he  told  Mr.  Hitchcock 
about,  and  he  did  not  know  that  the  mare's 
eye  was  nearly  out,  and,  in  fact,  it  was  not 
out  yet  Since  the  motion  for  a  new  trial 
is^  based  upon  the  usual  general  grounds 
alone,  it  is  only  necessary  to  determine 
whether  the  evidence  was  sufficient  to  au- 
thorize the  verdict 

[1,2]  In  the  case  of  Rainey  v.  State,  04 
Ga.  599,  19  S.  E.  892,  which  involved  a  sim- 
ilar prosecution  growing  out  of  a  horse  trade, 
it  appeared  that  the  party  who  traded  with 
the  defendant  thought  he  discovered  some- 
thing wrong  in  one  of  the  mare's  legs,  and 
so  told  the  defendant,  who  replied,  "No: 
there  is  nothing  the  matter  with  her;  it  is 
the  way  she  is  standing ;"  and  the  defendant 
further  said  that  the  mare  was  "all  right," 
but  she  turned  out  afterwards  to  be  weak- 
eyed  and  had  a  big  leg.  The  witness  further 
said  that  he  did  not  know  that  the  defend- 
ant knew  at  the  time  that  anything  was 
wrong  with  the  mare.  A  majority  of  the  Su- 
preme Court  held  that,  as  the  evidence  show- 
ed that  the  defects  in  the  mare  traded  by 
the  accused  to  the  prosecutor  were  patent, 
and  were  actually  discovered  by  the  latter 
before  the  trade  was  concluded,  a  conviction 
was  not  authorized. 

In  Tatum  v.  State,  58  Ga.  409,  the  court 
said  that: 

"Knowingly  to  misrepresent  a  blind  horse  as 
sound  (the  horse's  eyes  being  apparently  good), 
and  thereby  to  cheat  and  defraud  a  person 
swapping  for  the  animal,  is  to  commit  the  of- 
fense of  being  a  common  cheat  and  swindler, 
under  section  of  the  CJode  4595."  Penal  Code 
1910,  {  719. 

From  the  opinion  in  that  case  it  appears 
that  the  evidence  showed  that  the  eyes  of  the 
mare  traded,  "were  perfect  in  appearance, 
and  not  to  be  distinguished  by  inspection 
from  sound  eyes,"  so  that  there  was  nothing 
even  to  put  the  defendant  on  inquiry  as  to 
the  condition  of  the  mare's  eyes,  much  less 
any  defect  so  apparent  so  as  to  be  properly 
called  a  patent  defect 

In  the  Rainey  Cane,  supra,  the  prosecutor 

testified: 

"I  thought  I  discovered  something  wrong  with 
one  of  the  mare's  legs,  and  so  told  the  defend- 
ant"' 

In  the  case  under  consideration  it  will  be 

observed  that  the  prosecutor  said: 

"I  examined  what  he  [the  defendant]  called 
the  good  eye,  and  saw  that  something  was 
wrong  with  it,  or  I  thought  there  was  a  defect 
in  it  and  called  Robert's  attention  to  it,  and 
he  said  it  was  perfectly  good,  and  it  must  be 
good  when  he  said  so.' 

This  evidence  apparently  puts  this  case 
directly  under  the  ruling  made  in  the  Rainey 
Case,  supra,  since  it  appears  that  the  defects 
in  the  one-eyed  bay  mare  traded  by  Ricks  to 
Goodwin  were  patent,  and  were  actually  dis- 
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covered  by  Goodwin  before  the  trade  wafi 
concluded;  and  hence  the  conviction  of  the 
accused  of  the  offense  of  b^ng  a  common 
cheat  and  swindler  was  not  warranted,  al- 
though he  represented  that  the  mare  was  per- 
fectly sound,  and  especially  made  representa- 
tions as  to  the  defects  observed  by  the  prose- 
cutor. The  difference,  therefore,  between  the 
Tatum  Case,  supra,  and  the  case  under  consid- 
eration (as  well  as  the  Rainey  Case,  supra), 
is  obvious,  since  both  in  the  Rainey  Case  and 
in  this  case  the  defects  were  noticeable  and 
discovered  before  the  trade  was  consummat- 
ed; whereas  in  the  Tatum  Case  the  defect 
was  neither  apparent  nor  discoverable  by 
ordinary  inspection.  We  would  feel  con- 
strained, therefore,  to  reverse  the  judgment 
of  the  trial  court,  under  the  ruling  made  in 
the  Rainey  Case,  if  that  were  the  sole  ques- 
tion involved. 

In  another  particular  we  conclude  that 
the  evidence  was  insufficient  to  authorize  the 
verdict  of  guilty,  since  it  does  not  appear, 
either  from  any  direct  proof  or  from  proof  of 
circumstances,  that  the  defendant  had  any 
•tmowledge,  at  the  time  he  represented  to 
Goodwin  that  the  mare  was  sound,  that  these 
representations  were  false,  and  that  the  eye 
which  he  said  was  sound  was,  in  fact,  defeo- 
tiye.  It  is  true  such  knowledge  may  be 
shown  by  circumstances,  including  the  oppor- 
tunities which  the  accused  had  to  ascertain 
the  facts,  but  it  must  be  established  in  some 
way  before  a  conviction  would  be  authorized. 
The  only  evidence  relied  upon  to  show  that 
the  accused  knew  of  the  defects  in  the  mare 
at  the  time  he  made  the  trade  with  the  prose- 
cutor is  the  evidence  of  the  prosecutor  that 
the  accused  told  him,  on  the  day  he  traded 
ihe  mare,  that  he  procured  her  "from  some 
fellow  down  below  Ty  Ty,  Ga.,"  and  that  on 
Monday  morning  following  the  accused  stat- 
ed that  ''he  got  her  from  the  gipsies,"  and  the 
evidence  of  Hitchcock  that  about  the  day 
when  the  trade  with  Goodwin  was  made  the 
defendant  told  him  "that  he  [the  defendant] 
had  traded  some  with  the  gipsies  who  had 
been  around  Ty  Ty,  and  had  done  some  good 
trading  with  the  stock  which  he  got  from 
them,  and  that  he  got  an  animal  which  was 
nearly  blind,  that  he  patched  her  eye  up,  and 
made  a  good  trade."  This  witness,  however, 
stated  that  he  did  not  know  whether  the 
horse  traded  to  Goodwin  was  the  one  the  de- 
fendant told  him  about  or  not,  nor  was  there 
any  other  evidence  to  show  that  this  was  the 
horse  the  defendant  had  reference  to  when 
he  was  talking  to  Hitchcock,  and,  in  fact,  the 
defendant  in  his  statement  expressly  denied 
that  the  horse  he  told  Hitchcock  about  was 
the  same  one  traded  to  Goodwin,  or  was  one 
he  got  "from  the  gipsies."  There  is  no  other 
evidence  tending  to  show  even  remotely  that 
the  defendant  had  any  knowledge  that  his 
representations  in  regard  to  the  horse's  eye 
were  untrue  at  the  time  he  made  them  to 


Goodwin,  nor  were  the  jury  authorized  to  in- 
fer from  any  other  facts  proved  that  he  had 
such  knowledge,  since  it  appears  from  his 
statement  that  he  had  only  had  the  horse 
two  or  three  days,  and  there  is  no  evidence  to 
contradict  this  aiisertion,  and,  while  we  may 
suspect  that  the  defendant  had  more  knowl- 
edge as  to  the  defect  in  the  eye -of  the  animal 
traded  to  Goodwin  than  he  admitted,  still 
something  more  than  a  mere  suspicion  is  nec- 
essary to  sustain  a  conviction.  In  Water- 
mon  V.  State,  U4  Ga.  262-264,  40  S.  E.  262, 
268,  the  Supreme  Court  said: 

"Since  the  deceitful  means  necessary  to  sus- 
tain a  conviction  in  a  case  of  this  character 
involve  knowledge  of  the  falsity  of  the  repre- 
sentation by  the  seller,  no  action  or  proceeding 
can  be  ntaintained  without  proof  of  the  scienter ; 
deceit  is  the  foundation  of  the  action,  which 
cannot  exist  without  knowledge  of  the  falsity 
of   the   representation  npon   which   the   other 

garty  acted.  Mr.  Wharton  1b  amply  supported 
y  authority  when,  in  his  Criminal  I^w,  in 
discussixig  uils  subject,  he  says  (volume  2,  S 
1185) :  'The  statement  must  not  only  be  false 
in  fact  but  false  to  the  knowledge  of  its  utter- 
er.'  The  knowledge  that  the  representations 
were  false  must  be  proved  to  exist  before  the 
offense  charged  is  made  out" 

Judgment  reversed. 

"™"         (16  Ga.  App,  642) 

JONES  V.  STATB.     (No*  6161.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1916.) 

(BpilabuM  hy  the  Court.) 

Master  and  Servant  ^=s>67— Labor  Con- 
tract Act  -^  Prosecution  ^  Burden  or 
Proof. 

In  a  prosecution  for  a  violation  of  the  la 
bor  contract  act  (Pen.  Code  1910,  |  715).  the 
burden  rests  upon  the  state  to  show  that  there 
was  no  sufficient  reason  for  the  breach  of  the 
contract  on  the  part  of  the  defendant,  or,  in 
default  thereof,  that  there  was  no  good  and 
sufficient  reason  why  the  money  advanced  on 
the  strength  of  the  contract  was  not  returned. 
''Without  this  proof  the  state's  case  is  incom- 
plete, because  tne  prosecution  has  not  created 
the  evidentiary  presumption  necessary  to  rebut 
the  presumption  of  innocence.  Presumably  the 
accused  had  good  and  sufficient  cause."  Thorn 
V.  State,  13  Ga.  App.  10,  78  S.  E.  858i  See, 
also,  Lewis  v.  State,  15  Ga.  App.  — ,  83  S. 
E.  439. 

[Ed.  Note,— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  75;  Dec.  Dig.  ^=3>67.] 

Error  from  City  Court  of  MlUen;  Tbos.  L. 
Hill,  Judge. 

Fannie  Jones,  alias  Fannie  Edwards,  was 
convicted  of  violating  the  labor  contract  law, 
and  brings  error.    Reversed. 

G.  O.  DeUe»  of  MUlen,  for  plaintiff  in 
error. 

WADBt  J.  Fannie  Jones,  alias  Fannie 
Edwards,  was  convicted  under  an  accusation 
charging  ber  with  the  violation  of  the  "labor 
contract  law.*'  She  excepts  to  the  order 
overruling  her  motion  for  a  new  trial.  The 
entire  evidence  adduced  at  the  trial  was  ap 
follows: 
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J.  W.  Jones,  sworn  for  the  state,  testified: 

"The  defendant  contracted  to  work  for  me  as 
a  cook  iu  my  kitchen  and  dining  room,  in  my 
dwelling  at  Thrift,  Ga.,  in  this  county.  She  got 
^  from  me  on  tne  faith  of  this  contract.  I 
advanced  the  money  to  her  on  the  3d  day  of 
April,  1914.  She  was  to  begin  work  for  me 
on  the  following  day,  April  4,  1014,  and  was  to 
work  until  May  4,  1014.  She  was  to  receive 
for  this  service  tiie  sum  of  $5.  She  did  not  work 
any  after  she  got  the  money.  If  there  was  any 
reason  why  she  did  not  perform  her  contract,  I 
did  not  know  it  If  she  had  any  reason  for  not 
doing  the  work,  I  do  not  know  what  it  was — I 
do  not  know  of  any  that  she  had.  This  was  in 
Jenkins  county,  Ga." 

On  cross-examination: 

*'The  first  time  that  I  saw  Fannie  after  she 
^t  the  money  was  when  the  sheriff  brought  her 
to  my  place.  That  was  the  first  time  that  she 
told  me  about  any  row  that  she  had  with  the 
man,  w;ho  lived  with  her  in  my  yard.  At  the 
time  the  contract  was  made,  we  had  an  agree- 
ment where  the  work  was  to  be  done.  It  is 
true  that  she  had  been  working  with  me  before, 
but  I  had  the  forethought  to  put  her  under 
another  contract  before  letting  her  have  the 
money.  She  got  the  money  on  Friday,  and  was 
to  start  worklntf  on  the  next  day.  Of  coarse 
flhe  was  to  continue  working,-  but  under  a  new 
contract.  I  do  not  know  that  I  always  put  my 
hands  under  a  new  contract  when  I  advance 
them  anything.  Under  that  contract  she  was 
to  do  any  and  all  work  that  she  might  be  di- 
rected to  do  around  the  house  by  my  wife  or 
myself.  Under  the  contract  she  was  to  cook; 
flhe  was  also  to  make  up  beds,  sweep  yards,  go 
after  groceries,  milk  cows,  and,  as  I  said,  do 
any  other  work  she  was  called  upon  to  do 
around  the  premises.  I  expected  ner  to  do 
any  of  these  things  under  her  contract.  She  did 
not  work  any  on  it.  She  did  not  work  Satur- 
day on  it.  It  is  true  she  was  to  get  off  to  go 
to  church  Sunday,  but  she  got  off  before  then, 
as  she  did  not  work  any  Saturday.  I  do  not 
know  anything  about  the  row  she  had  at 
ehorch  on  Sunday.  I  was  not  at  home  on  that 
day.  As  I  said  before,  the  first  time  she  told 
me  about  that  was  when  the  sheriff  brought  her 
to  my  house.  It  is  not  true  that  she  offered  me 
the  money  but  that  I  refused  it  because  she 
would  not  pay  an  old  account  of  hers  that  I 
had  bought  from  Mr.  Wiggins.  This  is  not  so. 
I  am  positive  tihe  was  to  work  with  me  from 
April  4th  until  May  4th.  I  do  not  remember 
the  day  of  the  week  that  May  4th  came  on, 
bat  know  she  was  to  work  until  that  time.  She 
has  never  done  any  of  the  work,  nor  has  she 
ever  returned  or  offered  to  return  the  $3  she 
obtained  from  me  upon  the  faith  of  the  con- 
tract." 

Hie  defendant  made  the  following  state- 
ment: 

"As  to  the  contract,  I  did  not  make  any  con- 
tract with  the  gentleman.  I  had  been  working 
there  several  months,  and  I  went  to  him  on  the 
3d  of  April,  and  told  him  I  wanted  $3  to  get 
me  some  clothes  for  Easter  Sunday,  and  lie 
let  me  have  it.  He  is  mistaken  about  me  not 
working  for  him  Saturday,  for  I  did.  I  Jived 
in  his  back  yard,  and  that  Sunday  the  man 
who  lived  with  me  there  got  after  me  at  church, 
with  a  pistol  and  knife,  and  would  have  killed 
me  if  some  of  them  had  not  stopped  him,  and 
said  if  I  went  back  there  he  would  get  me; 
and  I  was  afraid  of  him,  and  that  is  the  reason 
that  I  did  not  go  back.  Besides,  Dr.  Jones  was 
not  at  home  that  Sunday,  and,  after  I  went 
over  a  few  miles  to  my  people,  I  decided  I  had 
better  stay  away  from  that  man  and  try  to 
make  the  money  and  send  it  to  Dr.  Jones :  and 
so  in  a  few  days  he  had  me  arrested  before  I 


had  time  to  do  anything,   and  that  is   all   I 
know  about  it" 

As  ruled  In  the  Thorn  Case,  supra,  and  also 
in  Lewis  v.  State,  supra,  the  burden  rests 
upon  the  state  to  show  that  there  was  no 
good  and  sufiSclent  reason  for  the  breach  of 
a  labor  contract  on  the  part  of  the  defend- 
ant, or,  in  default  thereof,  that  there  was  no 
good  and  sufficient  reason  why  the  money  ad- 
vanced on  the  strength  of  the  contract  was 
not  returned.  The  sole  witness  for  the  state 
in  this  case  testified  as  follows: 

"If  there  was  any  reason  why  she  did  not 
perform  the  contract.  I  'did  not  know  it.  If 
she  had  any  reason  for  not  doing  the  work,  I 
did  not  know  what  it  was— I  did  not  know  of 
any  she  had." 

He  further  said: 

"She  has  never  done  any  of  the  work,  nor  |ias 
she  ever  returned  or  offered  to  return  the  $3 
she  obtained  from  me  on  the  faith  of  the  con- 
tract" 

From  this  it  Is  apparent  that  the  burden 
resting  upon  the  state  was  not  carried,  since 
it  does  not  affirmatively  appear  from  the 
evidence  that  there  was  no  good  Snd  suffi- 
cient reason  for  the  breach  of  the  contract 
by  the  defendant,  or  that  there  was  no  good 
and  sufficient  reason  for  her  failure  to  re- 
turn the  money  advanced  upon  the  strength 
of  the  contract 

Judgment  .reversed. 


===         (IB  Oa.  App.  eoo) 

FARMERS*  STATE  BANK  T.  ROWLAND. 

(No.  6689.) 
(Court  of  Appeals  of  C^rgia.    Jan,  20,  1916.) 

(ByUahu$  ly  the  Court,) 

1.  Bills  and  Notes  ^s»370— Action  on 
NOTB— Dkfenses. 

The  consideration  of  the  promissory  note 
which  was  the  basis  of  the  suit  was  expressed 
therein  as  being  for  the  purchase  price  of  stock 
in  an  incorporated  company  known  as  the 
Southern  Finance  Corporation,  and,  under  the 
act  of  the  General  Assembly  approved  August 
17,  1912  (Acts  1912,  p.  164,  |  2),  the  maker  of 
the  note  was  let  in  to  all  the  equities  existing 
between  himself  and  the  original  payee.  There 
was,  therefore,  no  material  error  in  any  of  the 
rulings  upon  the  admissibility  of  testimony  to 
which  exception  is  taken. 

[Ed.   Note.— For  other   cases,   see   Bills   and 
Notes,  Cent.  Dig.  {  963;  Dec.  Dig.  «=>370.J 

2.  Bills  and  Notes  ^=»113  —  Validity — 
Stateiobnt  or  Consideration— Waiver  of 
Statute. 

The  act  of  1912  which  requires  the  con- 
sideration of  promissory  notes  given  for  certain 
stocks  to  be  expressed  in  the  face  of  the  con- 
tract was  enacted  for  reasons  of  sound  public 
policy,  which  would  be  absolutely  defeated  were 
the  maker  of  a  contract  involving  the  purchase 
of  such  stock  as  was  within  the  scope  of  the 
legislative  enactment  permitted  to  waive  the 
legal  consequences  of  the  statute. 

[Ed.    Note.— For  other  cases,   see  Bills  and 
Notes,  Cent.  Dig.  f  223;  Dec.  Dig.  <S=>113.] 

3.  Verdict  and  Denial  of  New  Trial  Ap- 
proved. 

The  verdict  being  supported  by  some  evi- 
dence, the  judgment  of  the  trial  pudge,  overrul- 
ing the  motion  for  new  trial,  will  not  be  dis- 
turbed. 
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Error  from  City  Gonrt  of  Nashville;  O.  A. 
Christian,  Judge. 

Action  between  ihe  Farmers'  State  Bank 
and  B.  A.  Rowland.  From  the  Judgment, 
the  Bank  brings  error.    Affirmed. 

W.  B.  Smith,  of  Nashville,  for  plaintiff  in 
error.  W.  D.  Bule,  of  NashTllle,  for  defend- 
ant in  error. 

BUSSELL^  G.  J.    Judgment  affirmed. 

BBOYLES,  J.,  not  presiding. 

(15  Oa.  App.  614)  . 

WILLIAMS-THOMPSON    CO.    ▼.    MABSH- 
BUBN.     (No.  5691.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1915b) 

(SyUahuM  by  the  Court.) 

1.  Saubb  ^=>284— Wabbantt— Constbuction. 

Under  a  written  contract  for  the  purchase 
of  cantaloupes,  in^  which  it  was  stipulated  that 
they  were  "to  be  shipped"  by  the  seller  on  a 
day  certain,  ''such  shipment  to  be  free  of  split 
ends  and  overripe  stock,*'  the  court  did  not  err 
in  instructing  the  jury  that  "the  place  at  which 
the  warranty  in  question  [that  the  melons  were 
free  of  split  ends  and  overripe  stock']  is  to  be 
complied  with  is  the  place  where  the  cantaloupes 
were  delivered  to  the  railroad"  for  shipment. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §1  803-805;   Dec.  Dig.  <d==>284.] 

2.  Appeal  and  Ebbob  ^=i»1002  —  Vebdict — 
CoNnjcTiwo  Evidence. 

There  was  evidence  directly  and  positively 
sustaining  the  plaintifiTs  contention  that  he  de- 
livered the  cantaloupes  in  accordance  with  his 
contract,  "free  of  split  ends  and  overripe  stock," 
to  a  common  carrier  for  shipment;  and  while 
there  was  evidence  in  behalf  of  the  defendants 
tending  to  show  that  the  melons  arrived  at  des- 
tination in  an  overripe  condition,  the  verdict  of 
the  jury  settled  the  question  of  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  Sf  3935-3937;  Dec.  Dig.  <8=» 
1002.] 

8.  ASSIONICENTB  OF  EbBOB. 

There  is  no  merit  in  any  of  the  assignments 
of  error. 

Error  from  Municipal  Court  of  Atlanta. 

Action  between  the  Williams-Thompson 
Company  and  N.  E.  Marshbum.  From  the 
judgment,  the  Williams-Thompson  Company 
brings  error.    Affirmed. 

Dillon,  Burress,  Westbrook  &  Kobak,  of  At- 
lanta, for  plaintiff  in  error.  Hewlett,  Dennis 
&  Whitman,  of  Atlanta,  for  defendant  in  er- 
ror. 

WADE,  J.    Judgment  affirmed. 


as  Oa.  App.  883) 

GABVIN    V.   MATOB   AND    COUNCIL    OF 

CITY  OF  WAYNESBOBO.     (No.  6128.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1915 ) 

(Sytlahua  by  the  Court.) 

1.  disobdeblt  conduct  ^=»1— violation  of 
Ordinance— Elements  of  Offense. 

It  is  not  always  essential  that  Doise  or  dis- 
order should  disturb  more  than  one  person  to 
constitute  a  violation  of  n  city  ordinance  making 
it  an  offense  to  "make  any  unnecessary  noise 


calculated  to  disturb  the  peace  and  good  order 
of  the  city,  or  otherwise  act  in  a  disorderly 
manner." 

[Ed.  Note. — For  other  cases,  see  Disorderly 
Conduct,  Cent  Dig.  {{  IS ;  Dec.  Dig.  <S»1.] 

2.  dlsordeely  conduct  «s=s>9— violation  of 
Obdinance— Sufficiency  of  Evidence. 
The  evidence  in  behalf  of  the  city,  though 
somewhat  weak  and  unsatisfactory,  was  sutii- 
cient  to  uphold  the  conviction. 

[Ed.  Note. — For  other  cases,  see  Disorderly 
Conduct,  Cent  Dig.  §§  16,  17 ;  Dec.  Dig.  €=>».J 

Bussell,  C.  J.,  dissents. 

(Additional  SyUabus  by  Editorial  Staff,) 

8.  Breach  of  the  Peace  ^=s>1^Disobdeblt 
Conduct  ^=:>1— Compared. 

The  term  "disorderly  conduct''  is  one  of 
rather  nebulous  and  uncertain  meaning.  One 
who  commits  a  breach  of  the  peace  is  guilty 
of  disorderly  conduct,  but  not  all  disorderly 
conduct  is  necessarily  a  "breach  of  the  peace.'* 
The  term  "disorderly  conduct,"  as  used  in  a  mu- 
nicipal ordinance,  where  its  limitations  are  not 
expressly  declared  by  the  ordinance,  includes  not 
only  violent  or  boisterous  conduct  calculated  to 
disturb  the  peace  and  quiet  of  an  entire  commu- 
nity, but  also  loud,  boisterous,  or  offensive  con- 
duct which  affects  the  peace  and  quiet  of  the 
person  or  persons  who  witness  the  'san^ie  and 
may  be  disturbed  thereby. 

[Ed.  Note. — For  other  cases,  see  Breach  of  the 
Peace,  Cent  Dig.  |§  1-3 ;  Dec.  Dig.  <g=>l ;  Dis- 
orderly Conduct,  Cent  Dig.  §|f  1-8;  Dec.  Dig. 
^=»1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Disorderly  Conduct; 
Breach  of  the  Peace.] 

Error  from  Superior  Court,  Burke  County ; 
W.  W.  Sheppard,  Judge. 

Bessie  Garvin  was  convicted  of  violating 
a  dty  ordinance,  and  brings  error  from  an 
order  overruling  certiorari.    Affirmed. 

C.  B.  Garlick,  of  Waynesboro,  for  plaintiff 
in  error.  H.  J.  FuUbright,  of  Waynesboro, 
for  defendant  in  error. 


WADE,  J.    The  plaintiff  in  error  was  tried 

in  the  police  court  of  the  city  of  Waynesboro 

for  the  violation  of  a  city  ordinance  which 

declares  that: 

"Any  person  or  persons  who  shall  use  loud, 
boisterous,  or  obscene  language,  or  who  shall 
fight,  quarrel,  make  any  unnecessary  noise  cal- 
culated to  disturb  the  peace  and  good  order  of 
the  city  or  otherwise  act  in  a  disorderly  man- 
ner, shall  upon  conviction  be  punished  as  pro- 
vided in  section  62  of  these  ordinances." 

From  the  Judgment  of  the  mayor  finding 
her  guilty  she  appealed  to  the  superior  court 
by  petition  for  certiorari,  and  to  the  order 
overruling  the  certiorari  she  excepts. 

[1,2]  It  appears  from  the  record  that  on 
a  certain  night  In  April,  1013,  a  Mrs.  Strotb- 
er,  who  operated  a  restaurant  in  connection 
with  sleeping  rooms  on  a  street  in  the  dty 
of  Waynesboro,  sent  for  a  policeman  and 
complained  to  him  that  she  thought  there 
was  a  negro  woman  in  the  room  occupied 
by  a  Mr.  Nolls,  one  of  her  boarders,  and  ex- 
plained that  she  thought  this  "because  she 
heard  loud  talking  in  the  room  and  noise  of 
the  bed."    The  policeman  went  to  the  room 
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and  found  two  negro  women  with  Mr.  NoUs. 
There  was  no  light  in  the  room  when  he  en- 
tered, and  Nolls  was  in  his  night  clothes, 
but  neither  woman  was  undressed.  One  of 
them  was  sitting  in  a  chair,  and  the  other 
was  standing,  and  when  the  policeman  en- 
tered they  told  him  they  were  there  to  bring 
some  clothes  to  Mr.  Nolls  which  one  of  them 
had  washed  for  him,  and  stated  that  they 
had  remained  so  long  because  Nolls  got  one 
of  them  to  sew  a  button  on.  his  pants.  The 
husband  of  the  woman  who  made  the  com- 
plaint testified  that  he  was  at  the  time  in  a 
room  adjoining  the  room  occupied  by  Nolls, 
and  heard  no  noise  whatever  in  there,  and 
that  he  would  not  have  known  that  there 
was  any  one  in  there  if  his  wife  had  not  told 
him  so.  The  defendant  stated  that  she  ac- 
companied another  negro  woman  to  the  room 
of  Nolls,  on  the  night  in  question,  where  this 
other  woman  was  going  to  deliver  to  Mr. 
Nolls  some  clothes,  and  that  while  they  two 
were  in  the  room  of  Nolls  he  asked  the  wash- 
erwoman to  sew  some  buttons  on  his  pants, 
and  this  she  did,  and  that  nothing  disorder- 
ly or  immoral  occurred  while  the  two  women 
were  there,  and  no  noise  was  made  and  "no 
one  could  have  been  disturbed."  This  was 
all  the  evidence. 

The  plaintifiP  in  error  insists  that  the  con- 
viction in  the  mayor's  court  was  unlawful, 
because  the  evidence  does  not  disclose  that 
there  was  any  disorder,  and,  while  the  in- 
ference might  possibly  be  drawn  that  acts 
of  Immorality  were  committed,  there  was  no 
disturbance  to  the  public  or  to  any  individual. 
Counsel  relies  upon  the  case  of  Kahn  v.  Ma- 
con, 95  Ga.  419,  22  S.  B.  641,  where  the  Su- 
preme Court  held  that: 

"Quietly  playing  and  betting  for  money  at  a 
game  of  cards  in  a  private  room,  although  the 
room  be  situated  over  a  barroom  and  the  gaming 
be  done  on  the  Sabbath  morning,  while  an  of- 
fense against  the  penal  laws  of  this  state,  is  not 
Misorderly  conduct*  as  against  the  municipal 
ordinances  of  the  city  of  Macon :  it  not  appear- 
ing that  the  offense  was  in  any  sense  publicly 
committed,  that  the  public  was  in  any  manner 
disturbed  thereby,  or  even  had  any  knowledge  of 
the  same  until  the  participants  in  the  game 
were  discovered  and  detected  by  the  police  offi- 
cers who  made  a  *raid'  upon  the  room  for  tiiat 
purpose." 

It  will  be  seen  that  It  did  not  appear  from 
the  record  in  that  case  that  the  public  was 
In  any  manner  disturbed  by  the  conduct  of 
the  defendant,  or,  in  fact,  that  any  one  out- 
side of  those  present  In  the  room  where  the 
game  was  going  on  had  any  knowledge  that 
the  defendant  and  his  associates  were  even 
present  in  the  room  in  question  until  the 
police  officers  entered.  So,  also,  the  record 
in  that  case  discloses  that  the  ordinance  un- 
der which  the  defendant  was  prosecuted  was 
quite  different  from  the  ordineoice  in  the 
pre#%nt  case,  as  that  ordinance  provided 
tfatex: 

"Any  person  who  shall  be  found  in  the  streeU, 
acting  in  a  disorderly,  riotous,  tumuituous  man- 
ner, or  who  shall  be  guilty  of  any  act  against 


the   public  safety,  morality  and  dec^icy,  not 
herein  specified,  shall  be  arrested,"  etc. 

Of  course,  under  that  ordinance  the  record- 
er had  no  authority  to  impose  a  fine  upon 
any  offender  who  might  be  "guilty  of  an  act 
against  the  public  safetyr  morality,  and  de- 
cency" not  specified,  if  the  particular  offense 
which  the  defendant  committed  was  one  pun- 
ishable under  a  general  law  of  the  state; 
and  hence  the  conviction  of  that  defendant 
under  a  charge  of  "disorderly  conduct"  could 
not  be  sustained  where  it  appeared  from  the 
testimony  that  the  defendant  had  not  been 
"found  in  the  streets"  acting  in  a  disorderly 
manner,  but  had  simply  been  gambling  in 
violation  of  the  state  law,  quietly,  without 
disturbing  any  one,  and  without  the  knowl- 
edge of  any  person  until  the  policemen  en- 
tered the  room.  In  the  present  case  the  ordi- 
nance appears  to  be  broader,  and  includes 
within  its  scope  not  only  the  use  of  loud, 
boisterous,  or  obscene  language,  etc.,  any- 
where within  the  city  limits,  but  the  making 
of  "any  unnecessary  noise  calculated  to  dis- 
turb the  peace  and  good  order  of  the  city," 
or  acting  in  a  disorderly  manner  "other- 
wise" ;  the  term  "or  otherwise,"  etc.,  receiv- 
ing an  ejusdem  generis  interpretation.  Flem- 
ing V.  Rome,  130  Ga.  3S3,  386,  387,  61  S.  B.  5. 

[3]  Apparently  the  term  "disorderly  con- 
duct" is  one  of  rather  nebulous  and  uncertain 
meaning,  since  it  has  been  variously  defined 
in  different  Jurisdictions,  and  no  definition 
of  such  precision  is  generally  accepted  as 
that  it  may  always  be  readily  determined 
whether  particular  conduct  is  or  is  not  dis- 
orderly. One  who  commits  a  breach  of  the 
peace  is,  of 'course,  guilty  of  disorderly  con- 
duct, but  not  all  disorderly  conduct  is  neces- 
sarily a  breach  of  the  peace,  as  where  it  is 
merely  calculated  to  disturb  or  annoy.  Mt 
Sterling  v.  Holly,  108  Ky.  621,  57  S.  W.  491. 
Among  acts  which  have  been  held  to  consti- 
tute disorderly  conduct  are:  Making  noises, 
exclamations,  and  outcries  in  the  public 
street  by  which  people  are  drawn  together 
and  the  highway  obstructed  (Commonwealth 
V.  Spratt,  14  Phila.  [Pa.]  365) ;  reveling  or 
behaving  in  a  boisterous  manner  (In  re  Be- 
gan, 12  R.  I.  309) ;  calling  a  nonunion  work- 
man a  scab  during  a  period  of  public  excite- 
ment (Commonwealth  v.  Redshaw,  2  Pa.  Dist 
R.  96,  12  Pa.  Co.  Ct.  R.  91);  riotously  raising 
a  pole  in  a  public  street  (Commonwealth  v. 
Morrison,  Add.  [Pa.]  274);  exhibiting  an  effi- 
gy calculated  to  provoke  a  breach  of  the 
peace  {Commonwealth  v.  Haines,  4  Pa.  L.  J. 
Rep.  17,  6  Pa.  L.  J.  ^9) ;  depositing  an  irri- 
tant substance  so  that  one  may  apply  it  to 
his  person  (People  v.  Blake,  1  Wheeler  Cr. 
Cas.  [N.  Y.]  490) ;  purposely  driving  a  heavi- 
ly loaded  wagon  over  a  water  hose  in  use 
by  firemen  at  a  fire  (Commonwealth  v. 
Moore,  21  Feu  Co.  Ct.  R.  321);  and  even  the 
act  of  an  innkeeper  in  refusing  to  entertain 
a  traveler  (4  Blackstone  Comnu  168).     As 
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was  said  in  Sheppard  t.  City  of  Jackson,  11 

Ga.  App.  811,  812,  76  S.  B.  367: 

•*'We  recognize,  of  course,  that  the  expression 
'disorderly  conduct'  would  include  a  variety  of 
acts,  and  generally  it  would  be  a  question  for  the 
magistrate  to  say  whether  or  not  the  particular 
act  complained  of  was  comprehended  within  the 
expression  'disorderly  conduct.'  •  •  •  Gener- 
ally, 'disorderly  conduct'  means  some  act  which 
tends  to  a  breach  of  the  peace,  or  at  least  to 
disturb  that  portion  of  the  public  which  may  see 
or  hear  the  conduct  claimed  to  have  been  ^sor- 
derly." 

Equally  varied  have  been  the  definitions 
applied  to  the  term  "disorderly  person.** 
So  far  as  we  can  gather  from  the  decisions 
by  courts  of  last,  resort  In  this  state,  the  term 
"disorderly  conduct,*'  as  used  in  a  municipal 
ordinance,  where  its  limitations  are  not  ex- 
pressly declared  by  the  ordinance,  has  been 
held  to  include  not  only  violent  or  boisterous 
conduct  calculated  to  disturb  the  peace  and 
quiet  of  an  entire  community,  but  also  loud, 
boisterous,  or  offensive  conduct  which  affects 
the  peace  and  quiet  of  the  person  or  persons 
who  witness  the  same,  and  who  may  be  dis- 
turbed thereby.  In  other  words,  a  single 
resident  or  person  In  a  community  is  entitled 
to  the  full  protection  of  the  law  in  preserv- 
ing him  from  any  unnecessary  and  annoying 
destruction  of  that  quietude  which  he  has 
the  right  to  enjoy.  In  Daniel  v.  Mayor,  etc., 
of  Athens,  110  Ga.  289,  84  S.  0.  1016,  the  Su- 
preme Oourt  held  that: 

"The  use,  in  the  presence  of  a  man,  of  an  ob^ 
scene  word  in  an  ordinary  tone,  without  anger, 
and  under  circumstances  not  calculated  to  of- 
fend the  hearer  or  cause  a  breach  of  the  peace, 
does  not  constitute  a  violation  of  a  municipal 
ordinance  prohibiting  disorderly  conduct  'calcu- 
lated to  disturb  the  peace  of  the  citusen.' " 

This  would  indicate  that,  if  the  obscene 
word  should  be  us^  in  the  presence  of  one 
in  a  lond  or  tinusual  tone  and  in  an  angry 
manner,  and  under  circumstances  calculated 
to  offend  the  hearer  or  cause  a  breach  of  the 
peace,  the  offense  of  disorderly  conduct  would 
be  complete  under  such  an  ordinance. 

In  Fountain  v.  Fitzgerald,  2  Ga.  App.  713- 
716,  58  S.  B.  1129,  1130,  Judge  Russell  said: 

"Whether  a  gun  or  a  stick  was  used,  the  in- 
timidation of  a  citizen  [one  citizen],  in  the  peace 
of  the.  state,  by  the  defendant,  would  properly 
come  within  the  definition  of  'disorderly  con- 
duct.* " 

In  Douthlt  V.  City  of  Blue  Ridge,  13  Ga. 
App.  646,  79  S.  B.  744,  where  the  evidence 
showed  that  certain  men  and  women  were 
heard  by  a  town  marshal  talking  in  a  loud 
tone  in  the  woods  near  a  residence,  and  oth- 
ers also  heard  the  talking  and  laughing,  but 
there  was  no  evidence  of  any  improper  con- 
duct on  the  part  of  the  defendant,  and  it 
did  not  appear  that  any  single  person  was 
disturbed^  it  was  held  that  the  evidence  was 
not  sufficient  to  sustain  a  conviction  under 
an  ordinance  prohibiting  any  person  from 
disturbing  the  peace,  quiet,  and  good  order  of 
the  city  by  loud  and  boisterous  language,  or 
by  otherwise  acting  in  a  disorderly  manner 


tending  to  disturb  the  quiet  and  peace  of  the 
residents  of  the  city,  etc.  And  in  the  case 
of  Kahn  v.  Macon,  supra,  it  will  be  remem- 
bered, as  we  have  already  suggested,  that  the 
proof  showed  absolutely  no  disturbance  of 
the  peace  and  quiet  of  any  single  citizen  up 
to  the  time  the  policemen  entered  the  room 
where  the  defendant  was  quietly  engaged 
in  gambling  in  violation  of  the  state  law. 
The  ordinance  of  force  in  the  city  of  Waynes- 
boro, as  we  have  already  suggested,  declares 
that  no  person  or  persons  "shall  use  loud, 
boisterous  or  obscene  language,  or  shall  fight, 
quarrel,  make  any  unnecessary  noise  calcu- 
lated to  disturb  the  peace  and  good  order  of 
the  city,  or  otherwise  act  in  a  disorderly 
manner.**  It  does  not  expressly  provide  that 
the  loud,  boisterous,  or  obscene  language,  or 
the  unnecessary  noise  which  the  ordinance 
prohibits,  shall  be  punished  if  the  use  of 
such  language  or  the  making  of  such  unnec- 
essary noises  may  happen  to  be  heard  by  a 
single  person  only,  or  by  any  named  number 
of  persons,  but  the  offense  consists  of  the 
use  of  such  language  or  the  making  of  such 
noises  as  would  in  their  nature  be  "calcu- 
lated" to  disturb  the  peace  and  good  order  of 
the  dty.  Suppose  one  should,  without  any 
right  or  reason  for  such  conduct,  make  an 
alarm,  at  a  dead  hour  of  the  night,  at  the 
door  of  a  house  situated  within  the  corporate 
limits  of  a  town  or  city,  and  occupied  alone 
by  a  respectable  female,  and  his  assault  on 
her  door,  calculated  to  arouse  her  gravest 
apprehensions  and  to  excite  her  wildest  fears, 
should  be  heard  only  by  her,  could  it  be  said 
that,  since  the  peace  and  quiet  of  only  one 
person  was  disturbed  by  his  conduct,  such  be- 
havior would  not  constitute  *^disorderly  con- 
duct,** within  the  meaning  of  a  municipal 
ordinance  similar  to  the  one  under  discussioD, 
and  especially  when  it  is  considered  that  su<^ 
conduct  would  be  "calculated"  to  disturb  the 
peace  of  the  immediate  neighborhood  if  the 
excited  female  should  give  tongue  to  her 
terror?  It  has  been  held  that  "the  peace  of 
a  city'*  may  be  disturbed  by  calling  a  man 
"a  damn  fool  and  a  bastard.*'  Topeka  v. 
Heitman,  47  Kan.  739,  28  Pac.  1096.  And  It 
has  been  held  that  outcries  in  a  public  street 
constitute  an  indictable  nuisance,  although 
but  a  single  person  is  disturbed,  if  the  other 
elements  of  the  offense  are  present.  Oom- 
monwealth  v.  Oaks,  113  Mass.  8. 

It  appears  that  Mrs.  Strother  was  most 
certainly  disturbed  by  the  loud  talking  of  the 
defendant,  and  also  by  the  "noise  of  the  bed" 
in  the  room  occupied  by  Nolls — so  much  so 
that  she  thought  it  necessary  to  call  In  a 
policeman  to  suppress  the  disorder  and  to 
free  her  house  from  the  presence  of  <Hie  or 
more  negro  women  who  were  conducting 
themselves  in  a  decidedly  free  and  easy  man- 
ner. A  boarding  house  should  have  tiie  full 
protection  of  the*  law  in  the  preservation  of 
order  and  reasonable  quietude,  and,  while 
the  proprietress  thereof  may  not  be  entitleil 
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to  enjoy  the  same  degree  of  privacy  she 
would  have  in  a  merely  private  dwelling,  she 
should  nevertheless  enjoy  immunity  from  the 
presence  of  undesirable  persons  in  the  rooms 
of  her  lodgers  at  unseemly  hours,  and  for  a 
length  of  time  calculated  to  bring  the  good 
repute  of  the  house  in  question;  and  where 
a  male  boarder  is  visited  at  night  by  two  ne- 
gro women,  who  remain  for  an  hour  and  a 
half,  and  whose  conduct  is  sufficiently  bois- 
terous to  excite  the  attention  of  the  landlady, 
and  upon  investigati<»i  the  boarder  is  dis- 
covered in  the  same  room  with  the  women, 
in  the  dark  and  in  his  night  clothes,  the  re- 
corder, although,  of  course,  he  could  not 
have  inflicted  punishment  for  the  violation  of 
the  state  law  directed  against  sexual  offenses, 
could  punish  for  disorderly  conduct  under  an 
ordinance  as  broad  as  the  one  of  force  in  the 
city  of  Waynesboro;  for  it  cannot  be  rea- 
sonably doubted,  under  what  we  have  said 
above,  that  the  recorder  was  authorized  to 
infer  that  the  conduct  complained  of,  and  for 
which  the  defendant  was  found  guilty,  was 
unquestionably  sufficiently  loud  and  boister- 
ous to  disturb  Mrs.  Strother,  and  perhaps 
others,  notwithstanding  it  failed  to  disturb 
her  husband,  and  that  it  was  therefore  cal- 
culated to  disturb  the  peace  and  good  order 
of  the  city.  It  rather  seems  to  us  that  the 
"disorder"  was  of  a  most  objectionable  kind, 
and,  if  the  landlady  could  not  be  protected 
from  sueh  offensive  behavior  under  the  city 
ordinance  against  ''disorderly  conduct,"  she 
would  be  practically  helpless  and  unable  to 
preserve  the  reputation  of  her  house  for 
quiet  and  good  order,  and  would  soon  be  un- 
able to  attract  desirable  boarders  or  respect- 
able custom,  and  would  be  thus  deprived  of 
her  means  of  livelihood.  Many  acts  of  dis- 
order not  punishable  under  the  state  laws 
might  not  only  have  the  effect  of  making  a 
boarding  house  undesirable  to  those  seeking 
a  temporary  home  or  abiding  place,  but  might 
even  render  the  place  an  absolute  nuisance 
to  the  locality  where  it  is  situated. 

The  excuse  offered  by  the  negro  women  to 
account  for  their  presence  might  have  been 
true,  and  they  may  have  been  innocent  of 
any  violation  of  a  state  law,  but  nevertheless 
their  presence  for  the  length  of  time  shown 
by  the  record,  in  the  room  of  a  white  man, 
and  the  loud  talking  and  noise  they  made 
in  the  house  of  Mrs.  Strother,  disturbed  her, 
and  was  also  calculated  to  disturb  the  peace 
and  good  order  of  the  city,  since  it  is  im- 
possible to  gauge  the  consequences  which  may 
have  arisen  from  such  unseemly  conduct  had 
the  landlady  seen  fit  at  the  time  to  acquaint 
the  general  public  with  her  troubles,  rather 
than  to  tell  them  to  a  policeman.  The  evi- 
dence was  somewhat  weak  as  to  the  amount 
of  disturbance  made  by  the  defendant,  but 
the  recorder  found  the  evidence  sufficient, 
and  the  superior  court  judge  approved  the 
finding;    and  since,  under  our  view  of  the 


record,  there  was  some  evidence  to  sustain 
the  judgment  rendered,  we  will  not  interfere- 
with  the  result  reached  in  the  mayor's  court. 
Judgment  affirmed. 

RUSSELL,  0.  J.  (dissenting).  I  have  so 
much  confidence  in  the  judicial  conclusions 
of  my  Brother  WADEl,  as  well  as  in  his  dis- 
criminating research  in  the  present  case,  that 
I  have  endeavored  to  agree  to  the  result 
which  has  been  reached  by  the  majority  of 
the  court  in  this  case.  The  volume  of  busi- 
ness before  the  court  is  so  great  as  to  debar 
me  from  elaborating  my  views,  but  I  cannot 
bring  myself  to  the  conclusion  that  the  facta 
disclosed  by  the  record  show  the  plaintiff  ia 
error  to  be  guilty  of  the  municipal  offense  of 
disorderly  conduct  Apparently  there  was 
a  palpable  and  flagrant  breach  of  the  pro- 
prieties, and  the  circumstances  are  sugges- 
tive of  a  violation  of  a  penal  law  of  this 
state,  but,  in  my  judgment,  the  case  is  am- 
trolled  as  to  the  latter  feature  by  the  ruling 
of  this  court  in  Cotton  v.  City  of  Atlanta,  10 
Qeu  App.  397,  73  S.  B.  683,  and  upon  the  mer- 
its the  case  is  ruled  by  the  decision  of  the 
Supreme  Court  in  Kahn  v.  City  of  Macon, 
95  Ga.  419,  22  S.  Bl  641. 

So  far  as  I  can  see,  the  only  disquieting 
feature  disclosed  by  the  record  was  an  ap- 
prehension on  the  part  of  the  prosecutrix 
that  an  act  of  fornication  was  being  commit- 
ted in  her  house.  The  law  amply  safeguards 
the  peace  and  dignity  of  every  home,  but  it 
Is  not  necessary,  for  this  purpose,  to  strain 
the  law  beyond  the  fiicts,  <x  to  invoke  mu- 
nicipal authority  to  enforce  the  laws  of  the 
state, 

OB  Oa.  App.  664> 
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(No.  5460.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1916.> 

(Syllalu9  ly  the  Court.) 

CoNTBAOTS   ^==>189  —  Pastnebship   ^=>9  — 
Debts  of  Business— Liability. 

A  contract  stipulating  that  one  of  the  par- 
ties thereto  shall  receive  as  compensation  for 
certain  services  a  half  of  the  profits  of  the  busi- 
ness to  be  conducted,  and  shall  not  provide  any 
of  the  assets,  nor  be  bound  for  any  oi  the  losses, 
is  not  a  contract  of  partnership,  and  the  party 
thus  receiving  a  portion  of  the  profits  for  his 
services  is  not  bound  for  debts  of  the  business. 

[Bd.  Note.--For  other  cases,  see  Contracts, 
Cent.  Dig.  f  535;  Dec.  Dig.  4s»189;  Partneiv 
ship,  Cent.  Dig.  f §  23,  24 ;    Dec.  Dig.  <s>9.] 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Action  by  M.  Falk  against  the  La  Grange 
Cigar  Company  and  others.  From  judgment 
for  defendants,  plaintiff  brings  error.  Af- 
firmed. 

E.  R.  Bradfleld  and  M.  U.  Mooty,  both  of 
La  Grange,  for  plaintiff  in  error.  Hatton 
Lovejoy,  of  La  Grange,  for  defendants  in  er- 
ror. 
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RUSSELL,  C.  J.  M.  Falk  brought  suit  up- 
on an  open  account  against  the  La  Grange 
Cigar  Company,  alleging  it  to  be  a  partner- 
ship compobed  of  F.  R.  Knight  and  La 
Grange  Grocery  Company.  There  was  no 
denial  of  the  account  by  Knight,  but  the  La 
Grange  Grocery  Company  filed  a  plea  in 
abatement,  denying  any  partnership'  with 
Knight  in  the  business  of  La  Grange  Cigar 
Company  or  otherwise,  and  denying  any  in- 
debtedness whatever  to  the  plaintiff.  On  the 
trial  there  was  oral  testimony  for  the  plain- 
tiff to  the  effect  that  Knight  had  admitted 
the  correctness  and  Justness  of  the  account 
sued  on,  as  against  the  La  Grange  Cigar 
Company  and  himself,  but  stated  that  the 
La  Grange  Grocery  Company,  though  it  got 
a  part  of  the  profits  of  the  La  Grange  Cigar 
Company,  was  not  a  partner  in  the  business 
of  the  cigar  company.  The  plaintiff  intro^ 
duced  also  certain  paid  checks  of  the  grocery 
company,  identified  as  having  been  in  pay- 
ment of  indebtedness  contracted  by  the  cdgar 
company ;  the  ledger  account  of  the  grocery 
company  against  the  cigar  company,  showing 
credit  charges  for  cigars  furnished  and  debit 
charges  for  amounts  paid  out;  and  the  or- 
der book,  showing  orders  addressed  to  the 
cigar  company  for  cigars  given  by  the  gro- 
cery company.  There  was  also  introduced 
in  behalf  of  the  plaintiff  a  certain  written 
contract  entered  into  between  the  grocery 
company  and  F.  R.  Knight  as  follows : 

"Georgia,  Troup  County.  This  contract  en- 
tered into  this  23d  day  of  AprU,  1909,  between 
the  La  Grange  Grocery  Company  and  F,  R. 
Knight,  witnesseth,  that  whereas,  the  said  F. 
Rw  Knight  is  preparing  to  equip  and  operate 
a  plant  for  the  manufacture  of  cigars,  and  is 
desirous  of  securing  the  services  of  said  La 
Grange  Grocery  Company  as  selling  agents  and 
to  act  within  the  limits  of  this  agreement  as 
financial  agent  of  the  said  F.  R.  Knight:  Now, 
therefore,  it  is  mutually  agreed  between  the  said 
F.  R,  Knight  and  the  said  La  Grange  Grocery 
Company  as  follows:  The  said  F.  R.  Knight 
shall  equip  and  put  into  operation  a  plant  for 
the  manufacture  of  cigars  in  the  city  of  La 
Grange,  Ga.,  the  same  to  be  placed  in  the  build- 
ing belonging  to  George  B.  Dallis,  on  Ridley 
avenue.  The  rent  for  the  room  or  the  space 
occupied  by  the  said  tenant,  and  all  other  ex- 
penses incident  to  the  manufacture  of  the  cigars, 
are  to  be  paid  by  the  said  F.  R.  Knight  and 
charged  into  expenses.  The  said  Knight  is  to 
put  into  the  said  plant  about  $800  at  this  time, 
and  to  allow  the  increase  from  said  earnings  to 
remain  in  said  plant.  Said  Knight  is  to  operate 
the  said  plant  and  to  deliver  to  said  La  Grange 
Grocery  Company  so  many  of  the  cigars  made  in 
said  plant  as  said  grocery  company  does  sell  or 
take  the  entire  output  said  Knight  can  then 
sell  the  remainder  to  his  own  best  advantage. 
Said  grocery  company  agrees  to  place  said  cigars 
upon  the  market  through  their  salesman,  and  to 
endeavor  to  sell  the  entire  output  of  said  fac- 
tory, if  possible.  Said  grocery  company  fur- 
ther agrees  to  handle  the  receipts  and  disburse- 
ments from  said  sales,  and  it  is  agreed  that  this 
shall  be  done  for  the  purpose  of  determining 
the  profits  as  hereafter  explained.  Said  gro- 
cery company  further  agrees  to  assist  wherever 
possible  in  the  purchase  of  supplies  and  in  other 
ways  in  making  successful  the  business  of  said 
plant.  Said  Knight  is  to  manage  the  factory 
and  have  charge  of  the  manufacture  and  produc- 
tion of  cigars.    A  record  shall  be  kept  of  all  ex- 


penses, and  the  said  F.  R.  Knight  shall  receive 
the  usual  amount  as  a  workman  for  the  making 
of  cigars,  but  shall  draw  out  no  other  amount; 
the  aforesaid  amount  to  be  received  by  said 
Knight  to  be  charged  as  a  part  of  the  expenses. 
The  expenses  incurred  by  said  Knight  in  mak- 
ing sales  himself  shall  not  be  charged  as  expens- 
es. For  their  services  in  placing  the  output  of 
said  factory  upon  the  market  through  their  sales- 
men, the  said  grocery  company  shall  receive  as 
compensation  one-half  of  the  profits  from  the  en- 
tire output  of  said  factory,  including  such  cigars 
as  may  be  sold  by  Knight  himself,  as  well  as 
those  also  sold  by  said  grocery  company.  Said 
profits  are  to  be  determined  by  taking  an  in- 
ventory of  the  property  on  hand  and  making  a 
statement  of  the  assets  and  liabilities  of  the 
business,  together  with  the  receipts  and  disburse- 
ments. Should  said  business  prove  successful, 
and  should  it  be  determined  to  incorporate  the 
same  at  any  time  in  the  future,  the  said  grocery 
company  is  to  have  the  right  to  take  all  the 
stock  in  said  corporation,  except  as  is  taken  by 
the  said  Knight  'individually  to  cover  any  prop- 
erty and  money  put  in  said  corporation  by  him, 
and  in  any  event  said  grocery  company  is  to 
have  the  right  to  take  61  per  cent,  of  Uie  said 
stock  of  said  corporation.  Nothing  herein  con- 
tained shall  be  construed  as  making  the  parties 
hereto  copartners,  or  either  of  said  parties  in 
any  way  responsible  for  the  liabilities  of  the 
other;  the  only  object  of  this  agreement  being 
to  secure  the  services  of  said  grocery  company 
in  the  placing  of  the  product  of  said  factory  up- 
on the  market.  This  contract  shall  remain  in 
force,  except  as  to  a  possible  chanpre  in  loca- 
tion, for  a  period  of  two  years,  unless  mutually 
agreed  to  by  both  parties." 

Then ,  follow  the  prices  of  cigars,  terms, 
etc.  The  contract  is  signed  by  both  parties, 
and  an  indorsement  appears  thereon  as  fol- 
lows :  « 

"By  mutual  agreement  this  contract  is  to  re- 
main in  force  until  January  1,  1914." 

J.  D.  Faver,  sworn  in  behalf  of  the  La 

Grange  Grocery  Company,  testified: 

"I  am  general  manager  of  the  grocery  com- 
pany, and  was  connected  with  it  at  the  time 
this  contract  was  made.  Knight  furnished  all 
money  and  property  for  the  cigar  company. 
The  grocery  company  did  not  furnish  anything, 
but  were  only  selling  agents,  purchasing  cigars 
from  him.  When  we  ordered  cigars  we  paid  for 
them  according  to  contract.  This  gave  Knight 
a  profit  of  10  per  cent.,  as  he  estimated.  We 
credited  them  for  him  as  cash.  We  gave  him 
orders,  the  amount  was  credited  at  the  end  of 
each  month  as  if  cash,  and  he  drew  against  it. 
We  disbursed  money  for  him  by  paying  his  ap- 
proved bills,  and  no  other  way.  Mr.  Elnight 
bought  tobacco  supplies  and  everything,  and 
paid  all  expenses.  He  got  the  money  from  us, 
but  we  knew  nothing  about  what  he  did  with  it. 
At  his  request  we  would  give  him  a  check  every 
Saturday  for  the  pay  roll.  Nothing  was  ever 
paid  out  of  the  money  belonging  to  the  grocery 
company,  but  everything  was  paid  and  charged 
to  the  cigar  company.  We  had  no  authority  to 
pay  out  money  in  any  other  manner.  We  took 
a  mortgage  for  money  due  us  by  Knight,  and 
never  put  any  money  in  the  business,  except  as 
a  loan  to  Knight.  We  charged  him  up  with 
this  money,  and  he  was  to  pay  it  back,  regard- 
less of  whether  there  were  any  profits  or  not, 
and  we  had  no  interest  whatever  in  the  busi- 
ness. We  advanced  him  money  along  with  the 
cigars,  and  let  him  draw  against  it.  When  he 
quit  business  he  owed  us  about  $3,000  which 
we  had  loaned  him,  and  which  was  secured  by 
a  mortgage.  We  sold  the  cigars  bought  of 
Knight  on  our  own  account.  We  paid  him 
about  what  other  factories  sold  them  for.  The 
only   business  in   which  the  grocery  company 
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was  to  profit  was  the  difference  in  the  cost  of 
manufactnringr  and  the  price  we  paid  him  for 
cigars,  as  stipulated  in  the  contract.  Mr. 
Knight  was  to  Keep  an  account  of  the  total  cost 
of  the  manufacture  of  the  cigars,  and  the  dif- 
ference between  that  and  what  we  paid  him 
would  represent  the  profits.  We  took  practical- 
ly the  entire  output  of  the  factory,  ana  kept  an 
account  of  the  money  disbursed  for  Knight,  and 
the  balance  left,  debit  or  credit,  belonged  to  the 
cigar  company,  except  as  we  might  have  had  a 
profit  in  it  had  there  been  one  as  called  for  in 
the  contract.  We  did  not  keep  the  books  of 
the  cigar  company.  I  do  not  know  how  much  he 
owed.  The  cigar  company  is  not  in  business 
now.  Their  assets  were  sold  under  a  mortgage 
and  bought  in  by  the  grocery  company.  Mr. 
Knight  could  have  sold  the  plant  any  time  he 
wanted  to.  The  grocery  company  could  never 
have  sold  it  We  had  no  authority  to  pay  out 
money,  except  by  Knight's  direction,  and  never 
did.  He  was  always  in  debt  to  us  after  the  first 
two  or  three  months.*' 

W.  G.  Cleaveland  testified,  in  behalf  of  the 
grocery  company,  that  lie  was  the  manager 
of  the  grocery  company  at  the  time  the  con- 
tract was  made,  and  that,  when  he  was  con- 
nected with  the  grocery  company,  the  busi- 
ness between  it  and  the  cigar  company  was 
conducted  in  about  the  same  manner  as  relat- 
ed by  the  witness  Faver.  His  testimony  was 
practically  th&  same  as  that  of  Faver. 

At  the  conclusion  of  the  testimony  the  court 
directed  a  verdict  against  Knight  and  the 
La  Grange  Cigar  Company,  but  directed  that 
the  Jury  find  In  favor  of  the  grocery  com- 
pany on  Its  plea  of  no  partnership. 

It  is  not  contended  that  the  La  Grange 
Grocery  Company  held  Itself  out  to  the  plain- 
tiff as  a  partner  in  the  La  Grange  Cigar 
Company,  and  thus  Induced  him  to  extend 
credit  to  the  cigar  company,  but  It  Is  con- 
tended that  Knight  and  the  La  Grange  Gro- 
cery Company  were,  in  fact,  partners  inter 
se,  and  as  such  they  were  Indebted  to  him 
the  amount  of  the  account  sued  on.  Part- 
nership is  a  fact  The  oral  testimony  ad- 
duced in  this  case  is  of  little  consequence, 
as  is  all  the  other  evidence  save  the  con- 
tract, which  is  set  out  in  full  herein.  The 
material  question  Is  whether  this  contract, 
by  its  terms,  created  a  legal  partnership  be- 
tween the  parties  thereto  and  bound  them 
as  such  for  the  indebtedness,  even  though 
it  is  expressly  stipulated  therein  that  they 
are  not  so  to  be  bound. 

When  a  court  is  called  upon  to  determine 
whether  a  particular  contract  constitutes  a 
partnership,  its  controlling  purpose  Is  to  as- 
certain the  Intention  of  the  parties  as  dis- 
closed by  the  entire  transaction.  But  the 
intention  which  controls  in  determining  the 
existence  or  nonexistence  of  a  partnership 
is  the  legal  intention  dedudble  from  the 
terms  of  the  contract  and  from  the  acts 
of  the  parties,  and,  if  they  enter  into  an 
enterprise  and  conduct  It  in  such  a  way  that 
the  law  constitutes  their  relation  a  partner- 
ship, they  are  partners,  although  they  ex- 
press their  Intention  not  to  be.  Even  an 
express  statement  in  a  contract  that  the 
agreement  does  not  constitute  a  partnership 


is  not  conclusive,  80  Cyc.  361.  After  a  most 
careful  study  of  the  contract  between  the 
parties  in  the  Instant  case,  and  of  the  law 
governing  partnerships  and  their  creation, 
we  have  come*  to  the  conclusion  that  the 
parties  are  not  partners  and  are  not  bound 
as  such.  The  mode  of  determining  what  con- 
stituted a  partnership  has  undergone  many 
changes.  Under  the  very  early  English  rule, 
the  mere  participation  In  profits  made  one 
a  partner.  This  rule  was  later  abandoned, 
and  it  became  necessary  to  show  a  sharing 
in  both  profits  and  losses  to  conclude  one 
as  a  partner.  Both  these  holdings  have,  how- 
ever, been  abandoned,  and  the  true  English 
rule  now  seems  to  be  that  parties  are  part- 
ners only  when  they  associate  in  business 
relationship  in  such  manner  as  that  they 
are  regarded  by  the  law  as  partnera  The 
old  English  rule  is  not  of  force  in  Georgia. 
**A  joint  interest  In  the  partnership  proper- 
ty, or  a  joint  interest  in  the  profits  and  loss- 
es of  the  business,  constitutes  a  partnership 
as  to  third  persons.  A  common  interest  in 
profits  alone  does  not"  Civil  Code,  §  3158. 
We  might  conclude  with  this  quoted  section 
of  the  Code,  for  to  our  mind  this  is  suffi- 
cient to  show  that  the  contract  in  the  present 
case  does  not  constitute  a  partnership.  There 
is  neither  a  joint  interest  in  the  partnership 
property  nor  a  joint  Interest  in  the  profits 
and  losses  of  the  business.  Let  us  go  fur- 
ther, however,  and  see  what  construction 
our  courts  have  put  on  this  section,  and 
how  they  have  construed  all  the  law  rela- 
tive to  partnerships  as  laid  down  in  the 
Code. 

In  Dawson  National  Bank  v.  Ward  &  Gurr, 
120  Ga.  861,  48  8.  E.  313,  our  Supreme  Court 
said: 

"If  the  party's  interest  is  that  of  owner.  If 
he  has  a  right  to  dispose  of  and  control  the 
profits  of  the  enterprise  as  profits,  then  there  is 
a  partuership.  Where,  however,  a  party  makes 
no  contribution  to  the  capital  stock  of  the  con- 
cern, nor  has  any  right  to  control  the  profits. 
but  only  is  to  receive  a  certain  proportion  of 
the  net  profits  in  compensation  for  his  labor, 
the  partnership  relation  does  not  exist." 

In  the  case  at  bar  the  grocery  company 
made  no  contribution  to  the  capital  stock 
of  the  cigar  company,  and  had  no  control 
of  the  profits  as  such.  It  was  to  receive  a 
certain  proportion  of  the  profits  for  its  serv- 
ices as  sales  agent  and  as  financial  agent 
The  mere  fact  that  the  grocery  company  wap 
in  charge  of  the  funds  would  make  no  ma* 
terial  difference.  It  was  a  part  of  its  duties, 
under  the  contract,  to  keep  and  disburse 
money  for  Knight  It  had  no  right  to  con- 
trol any  of  the  proceeds  of  the  factory  oper- 
ated by  Knight,  nor  any  right  to  pay  out 
any  funds  other  than  on  the  order  of  Knight 
In  the  Ward  &  Gurr  Case,  supra,  it  was  prob- 
ably Gurr's  duty  not  only  to  receive,  but 
probably  to  disburse,  moneys  coming  Into 
his  hands  in  the  operation  of  the  warehouse, 
but  this  did  not  itself  constitute  a  partner* 
ship.    See,  also,  in  this  connection,  Thornton 
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v.  McDonald,  108  Ga.  3,  88  S.  E.  680.  It  has 
been  uniformly  held  that,  where  parties  have 
only  a  "common  interest"  in  the  profits, 
and  the  position  of  one  is  that  merely  of  an 
«mploy6,  with  no  right  of  control  over  the 
profits,  but  with  only  a  common  interest  in 
them — that  is,  interested  In  common  with 
the  other  in  their  increase  or  decrease,  be- 
cause they  measure  the  amount  of  his  wages 
— then  he  is  not  a  partner.  See  Sankey  & 
Shorter  v.  Columbus  Iron  Works,  44  Ga.  235, 
and  Thornton  v.  McDonald,  108  Ga.  7,  33 
S.  E.  080.  "If  one  only  receives  part  of.  the 
profits  as  a  salary  or  compensation  for  serv- 
ices, he  is  not  a  partner."  Huggins  v.  Hug- 
gins,  117  Ga.  156,  43  S.  B.  759.  It  is  contend- 
ed by  the  plaintiff  in  error  that  the  Instant 
case  comes  within  the  ruling  of  the  Huggins 
Case,  supra,  as  stated  in  the  third  headnote: 

"If  one  who  originally  contributed  no  capital, 
but  was  to  receive  a  part  of  the  profits  as  com- 
pensation for  his  services,  permits  a  portion  of 
such  profits  to  remain  in  the  business  as  firm 
assets,  he  thereby  acquires  a  joint  ownership  in 
the  undivided  property,  and  becomes  a  partner/* 
eta 

In  the  present  cas^  this  cannot  be  true, 
however,  for,  as  was  shown  by  the  evidence, 
there  were  no  profits  at  the  time  the  con- 
tract originally  expired,  nor  at  any  other 
time  thereafter.  The  grocery  company,  then, 
never  at  any  time  had  any  interest  of  any 
kind  in  the  profits.  No  inventory  was  ever 
taken  to  ascertain  what  were  the  profits.  No 
one  ever  received  any  profits  out  of  the  busi- 
ness, and  therefore  the  defendant  could  not 
have  left  any  profits  in  the  business  to  be- 
come a  part  of  the  firm  assets. 

It  is  true,  as  contended  by  the  plaintiff  in 
error,  that  the  contract  was  a  favorable  one 
to  the  grocery  company.  They  were,  how- 
ever, perhaps  entitled  to  demand  an  advan- 
tageous contract  They  were  undertaking 
to  perform  for  Knight  a  great  service,  and 
the  mere  fact  that  they  sought  to  protect 


themselves  by  reserving  a  right  to  purchase  a 
controlling  interest  in  the  business  in  the 
future  should  it  prove  successful  would  not 
make  them  a  partner  at  present  This  was 
merely  good  business  Judgment  If  the  busi- 
ness had  succeeded,  through  the  efforts  of  the 
grocery  company  in  placing  its  goods  upon 
the  market,  they  would  have  had  the  right, 
as  a  part  of  their  compensation  under  the 
contract,  to  acquire  an  actual  Interest  in  the 
assets  of  a  corporation  to  be  formed.  During 
the  pendency  of  the  original  contract,  how- 
ever, their  compensation  was  measured  by  a 
half  interest  in  the  net  profits.  It  was  to 
their  interest  to  make  the  cigar  company  a 
successful  enterprise.  They  evidently  endeav- 
ored to  make  it  succeed.  They  loaned  it 
money  from  time  to  time,  and  took  a  mort- 
gage as  security,  and,  while  this  does  not  en- 
ter into  the  case,  except  collaterally,  the  con- 
tention of  the  grocery  company  that  they 
were  not  partners  Is  supported  by  the  fact 
that  the  grocery  company  took  such  a  mort- 
gage from  Knight,  "doing  business  as  the 
La  Grange  Cigar  Company,"  and  had  the 
same  placed  on  record,  some  time  prior  to  the 
date  of  the  sale  of  the  goods  for  the  pur- 
chase price  of  which  the  present  suit  was 
brought 

While  there  are  numerous  confiicting  deci- 
sions on  the  question  as  to  what  is  necessary 
to  show  the  creation  of  a  partnership,  It  is 
clear  to  us  that  the  parties  to  the  contract  In 
thi:  present  case  intended  nlerely  to  divide 
the  net  profits,  and  that  the  portion  thereof 
which  was  to  go  to  the  grocery  company  was 
for  its  services  as  selling  agent  and  as  finan- 
cial agent,  and  that  it  was  not  the  Intention 
of  the  parties,  nor  the  legal  import  of  the  con- 
tract, to  create  a  partnership  between  them* 

The  Judgment  of  the  court  was  correct 

Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 


Va.) 


HARTLEY  v.  NEAVES 


97 


017  Va.  21») 

HABTLEY  «t  aL  v.  NBAVES  et  aL 

(Sapreme  Court  of  Appeals  of  Tirginiai     Jan. 

27,  1915.) 

1.   Loos  AND  LOOGINQ  ^=3>3— TiKBEB  DEEDS— 
GONSTBUCTXON. 

A  deed  to  standing  timber,  with  the  right 
for  a  fixed  period  to  cut  and  remove  it,  does 
not  convey  an  absolute  title  to  all  the  timber, 
but  merely  to  such  as  may  be  cut  and  removed 
within  the  period  fixed. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  U  ^^ '»   Dec  Dig.  «s»3.} 

2.  Logs  and  Loc^aiNO  ^b»8— Tzmbjbb  Deeds— 

CONSTSUOnON. 

Where  a  thnber  deed  provided  that  the 
grantees  should  have  five  years  in  which  to  cut 
and  remove  the  timber,  and  that  additional 
time,  not  to  exceed  five  years,  should  be  granted 
for  removal  upon  payment  of  |15  a  year  for  the 
additional  time,  the  grantees  were  bound  to 
make  payment  and  request  extension  before  the 
expiration  of  the  first  five-year  period,  and,  not 
havina  done  so,  their  rights  under  the  deed 
were  lost 

[£M.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  H  6-12;   Dec.  Dig.  <S=s»3.) 

Appeal  from  Circuit  Court,  Dinwiddle 
County. 

Suit  for  partition  by  Henry  C.  Neaves  and 
others,  in  whicb  B.  A.  Hartley  and  another 
were  allowed  to  interrene  as  defendants. 
From  a  decree  for  oomplainants,  defendants 
appeaL    Affirmed. 

Cha&  B.  Plummer,  of  Petersburg,  for  ap- 
pellants. B.  H.  Mann  and  Robert  G.  Bass, 
both  of  Petersburg,  for  appellees. 

CARDWBLL,  J.  In  a  suit  Instituted  by 
Henry  C.  Neaves  against  the  other  heirs  of 
Hadrian  A.  Neaves  and  Mary  A.  Neaves,  his 
wife,  both  deceased,  pending  In  the  circuit 
court  of  the  county  of  Dinwiddle,  having  for 
its  object  the  partition,  allotment,  or  sale  of 
two  tracts  of  land  located  in  Dinwiddle  coun- 
ty, one  a  tract  of  266  acres  and  the  other  a 
tract  of  lis  acres,  belonging  to  the  parties  to 
aald  suit  B.  A.  Hartley  and  R.  B.  Hartley 
intervened  by  petition,  claiming  to  own  the 
timber  on  the  113-acre  tract  by  virtue  of  a 
deed  dated  July  6,  1905,  executed  by  Mary 
A.  Neaves  and  her  two  living  children  and 
their  wives,  vie.,  H.  C.  Neaves  and  Bllie 
Neayes,  his  wife,  J.  W.  Neaves  and  Minnie 
Neaves,  his  wife.  To  this  petition  all  of  the 
descendants  of  the  said  Mary  A.  Neaves,  de- 
ceased, were  made  parties  defendant 

Mary  A.  Neaves  acquired  this  tract  of 
land  under  the  will  of  her  father,  John  M. 
Baugh,  she  to  rec^ve  the  profits  therefrom 
during  her  natural  life  and  at  her  death  the 
land  was  to  become  the  property  of  her  chil- 
dren then  living.  The  said  H.  C.  Neaves  and 
J.  W.  Neaves  were  the  only  children  of  Mary 
A.  Neaves  living  at  her  death,  and  the  cir- 
cuit court,  upon  a  hearing  ojj  the  cause  upon 
the  petition  filed  therein  by  B.  A.  Hartley 
and  R.  B.  Hartley,  having  for  its  object  the 
construction  of  the  aforesaid  deed  dated  Jtyly 
6,  1905,  and  to  have  the  court  decree  against 


Henry  C.  Neaves  and  EUie  Neaves,  his  wife, 
and  J.  W.  Neaves  and  Minnie  Neaves,  his 
wife,  "requiring  of  them  specific  performance 
of  the  covenant  to  grant  additional  time  in 
which  to  cut  and  remove  said  timber,'*  held, 
that  the  grantors  in  the  said  deed  were  the 
owners  of  the  entire  tract  of  113  acres  of 
land  at  the  time  the  deed  was  made,  and 
therefore  conveyed  at  that  time  a  title  to 
the  timber  standing  on  the  land  to  the  gran- 
tees named  In  the  deed,  but  further  held  that 
said  grantees  were  not  entitled  to  the  timbet ' 
after  the  expiration  of  the  first  five-year 
period  mentioned  in  the  deed,  which  expired 
on  July  6,  1910,  on  account  of  their  failure  to 
pay  the  extension  money  for  the  additional 
time  desired  on  or  before  July  5, 1910.  ' 

Petitioners,  B.  A.  and  R.  B.  Hartley,  com- 
plaining of  this  latter  ruling,  applied  for  and 
obtained  this  appeal,  praying  that  the  decree 
of  the  circuit  court  may  to  that  extent  be  re- 
viewed and  reversed  by  this  court 

The  provisions  of  the  deed  in  question, 
which  belongs  to  that  dass  of  conveyances 
now  commonly  known  and  spoken  of  as 
"timber  contracts,"  in  so  far  as  they  are 
pertinent  to  this  inquiry,  are  as  fallows:  ' 

"It  is  agreed  that  the  parties  of  the  second 
part  shall  have  five  years  in  which  to  cat  and 
remove  the  said  timber,  and  shall  Imve  free: 
ingress  and  egress  over  and  upon  said  land  for 
the  purpose  of  removing  said  timber.  It  is 
also  agreed  that  additional  time,  not  to  exceed 
five  years,  will  he  granted  to  the  parties  of  the 
second  part  for  removal  of  said  timber  upon 
the  payment  Of  fifteen  dollars  a  year  for  the 
said  additional  time." 

•  None  of  the  timber  was  cut  during  the 
first  period  of  five  years,  which  expired  oi> 
July  5,  1910,  and  no  Indication  is  claimed  to 
have  been  given  of  a  desire  on  the  part  of 
the  grantees  in  the  deed,  appellants  here,  to 
obtain  further  time  within  which  to  cut  and 
remove  the  timber,  nor  any  offer  made  to 
pay  the  money  required  for  such  extension 
until  some  time  in  October,  1910,  or  more 
than  90  days  after  the  expiration  of  the  first 
five-year  period.  In  October,  1910,  a  con- 
versation was  had  by  one  of  the  appellants, 
R.  B.  Hartley,  with  J.  W.  Neaves,  one  of  the 
appellees,  with  reference  to  an  extension  of 
the  time  within  which  to  cut  and  remove  the 
timber,  but  the  latter  declined  to  receive  the 
extension  money  or  to  grant  any  additional 
time,  saying  that  the  entire  estate  was  in  the 
hands  of  counsel  for  settlement,  and  it  would 
be  discourteous  to  receive  the  money.  Wheth- 
er or  not  he  would  have  received  the  money 
if  the  settlement  of  the  estate  had  not  been 
In  the  hands  of  counsel  is  immaterial. 

The  errors  assigned  in  the  petition  for 
this  appeal  are:  (1)  That  the  circuit  court 
erred  In  construing  this  timber  contract  to 
be  a  contract  to  grant  additional  time  with- 
in which  to  remove  the  timber  from  the  land, 
on  condition  that  payment  for  such  addi- 
tional time  was  made  or  tendered  on  or  be- 
fore the  5th  day  of  July,  1910;    (2)  that  it 
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was  error  to  dedare  a  forf^tnre  of  the  tim- 
ber for  failure  to  pay  or  tender,  on  or  before 
July  5,  1910,  the  extension  mcxiey  provided 
for  in  said  contract^  even  though  the  pay- 
ment or  tender  on  or  before  the  time  men- 
tioned be  regarded  as  a  condition  precedent 

[1,2]  In  our  view  of  the  case  it  will  be 
tinnecessary  to  ccHisider  the  second  of  these 
assignments  of  error,  for  the  reason  that 
the  law,  whatever  it  may  be,  with  regard  to 
the  policy  of  courts  of  equity  to  relieve 
against  the  consequences  of  a  failure  to  per- 
form conditions  stipulated  in  a  contract, 
whether  precedent  or  subsequent,  has  no  ap- 
plication to  this  case.  The  decree  complain- 
ed of  does  not  declare  a  forf^tnre  of  the 
timber  In  question  to  grantors  in  the  timber 
contract,  but  simply  adjudged  and  decreed 
that  the  grantees  had  no  tittle  to  or  interest 
in  the  timber  after  the  expiration  of  the 
period  of  five  years  within  which  to  out  and 
remove  the  same,  they  having  failed  to  com- 
ply with  the  terms  and  conditions  upon 
which  they  alone  would  have  had  a  right 
to  further  time  within  which  to  cut  and  re- 
move the  timber. 

In  Young  v.  Gamp  Mfg.  C!o.,  110  Va.  678, 
66  8.  E.  843,  and  Wright  v.  Camp  Mfg.  Co., 
110  Va.  678,  66  S.  B.  843,  the  construction  of 
Instruments  such  as  is  in  question  here  was 
carefully  examined,  and  the  conclusion  reach- 
ed that  a  deed  to  standiqg  timber,  with  the 
right  for  a  fixed  period  to  cut  and  remove 
the  same,  does  not  convey  an. absolute  and 
unconditional  title  to  the  timber,  but  only 
conveys  title  to  such  as  may  be  cut  and  re- 
moved within  the  fixed  period. 

The  conclusion  reached  in  the  cases  Just 
cited  as  to  the  character  and  effect  of  such 
contracts  was  approved  and  followed  in  the 
later  cases  of  Brown  v.  Surry  L.  Co.,  113  Va. 
608,  76  S.  B.  84,  Quigley  F.  Co.  v.  Rhea,  114 
Va.  271,  76  S.  B.  330,  and  in  the  more  recent 
case  of  Smith  v.  Ramsey,  116  Va.  630,  82  S. 
B.  189,  where  the  preceding  cases  were  re- 
viewed, the  opinion  by  Buchanan,  J.,  saying: 

"While  the  facts  in  those  cases  and  in  this 
as  to  what  had  been  done  under  the  contracts 
or  deeds  were  different,  the  character  of  the 
contract  in  each  was  substantially  the  same. 
Those  decisions  would  seem,  therefore,  to  set- 
tle, if  decisions  can  settle  a  <^aestion,  that  the 
provisions  in  such  contracts  for  the  cutting 
and  removal  of  the  timber  within  a  fixed  period 
are  not  covenantSi  bnt  conditions." 

In  Wright  v.  Camp  Mtg,  Co.,  supra,  it  is 
said: 

"B^  the  great  weight  of  authoritv  it  is  de- 
termined that  no  rij^ht  of  title  exists  in  the 
grantee  after  the  expiration  of  the  time  specified 
in  the  deed  or  contract." 

The  controversy  here  depends  upon  the 

meaning  of  the  words  in  the  contract: 

''It  is  also  agreed  that  additional  time  not  to 
exceed  five  years  will  be  granted  to  the  parties 
of  the  second  part  for  removal  of  said  timber 
upon  the  payment  of  fifteen  dollars  a  year  for 
the  said  additional  time." 

It  is  the  contention  of  appellants  that  un- 
der a  proper  construction  of  the  contract, 


the  estate  in  the  timber,  so  long  as  it  re- 
mains on  the  land,  is  limited  to  ten  years — 
not  to  6 — ^there  being  no  condition  or  limita- 
tion contained  In  the  contract  to  defeat  the 
estate  other  than  the  limitation  of  the  time 
for  cutting,  which  is  fixed  at  10  years.  As 
supporting  this  contention,  the  cases  of  Cla- 
pusd  V.  Clark,  12  Cal.  App.  44,  106  Pac.  436, 
and  Perkins  v.  Stockwell,  131  Mass.  629,  are 
dted. 

In  the  first-named  case  the  contract  re- 
cited the  sale  of  all  timber  growing  on  cer- 
tain land  for  a  stated  price,  and  gave  the 
purchasers  "four  years  to  take  said  timber 
off  of  said  land,  with  the  privilege  of  a  lon- 
ger time  by  paying  the  sum  of  $6  rent  in 
advance  for  a  ,tlme  not  exceeding  ten  years 
from  date  of  this  agreement,*'  and  the  court, 
taking  the  view  that  the  word  "rent"  was  to 
be  given  some  significance,  and  as  rent  usual- 
ly was  payable  on  the  last  day  of  the  term, 
held  that  the  stipulated  sum  for  the  exten- 
sion of  the  time  limit  could  be  paid  as  rent, 
saying: 

"Regarding  the  $6.00  payment  as  rent,  there 
could  be  no  forfeiture  under  this  agreement 
without  demand  by  the  plaintiff  of  the  rental 
sum  upon  or  after  the  last  day  given  the  lessee 
on  which  to  pay." 

The  court  in  that  case,  as  do  all  the  ded- 
sions  of  that  court  construing  timber  con- 
tracts, holds  that  there  may  be  an  absolute  ti- 
tle in  timber  granted,  and  the  specified  time 
to  remove  is  merely  a  covenant  There  is 
therefore  such  a  conflict  with  the  doctrine 
declared  by  the  decisions  of  this  and  other 
courts  with,  respect  to  such  contracts  that 
the  rule  of  construction  followed  by  the  Cali- 
fornia court  in  the  case  of  Clapusci  v.  Clark, 
and  others  can  have  no  controlling  influence 
in  the  construction  of  the  contract  here  un- 
der consideration. 

In  Perkins  v.  Stockwell,  supra,  the  stipula- 
tion as  to  time  of  removal  was,  "Except  re- 
serving all  the  pine  trees  or  pine  timber 
thereon  standing  and  to  stand  and  grow 
thereon  for  the  term  of  ten  years  from  Octo- 
ber dOth,  A.  D.  1867,  and  longer  by  paying 
said  Stockwell  ten  dollars  per  year  after  the 
expiration  of  the  ten  years  aforesaid" ;  and 
the  court  held  that  the  right  of  the  grantor 
to  the  pine  timber  was  lost  by  his  failure  to 
elect  to  have  them  stand  and  grow,  longer^ 
by  any  offer  of  payment  of  the  $10  to  Stock- 
well  for  more  than  a  year  after  the  expira- 
tion of  the  10-year  period.  It  is  to  be  observ- 
ed that  by  the  express  terms  of  the  contract 
the  payment  of  the  $10  per  year  was  to  be 
made  "after  the  expiration  of  the  ten  years," 
and  the  opinion  of  the  court  said: 

"It  was  for  them  [grantors  in  the  deed]  to 
determine  at  the  end  of  the  10  years  whether 
they  desired  to  secure  the  further  right  to  which 
they  were  entitled.  They  could  only  do  this  in 
the  mode  prescribed  by  the  reservation.  Wheth- 
er they  should  make  this  payment  at  the  moment 
or  close  of  the  vear  need  not  be  considered,  as 
no  suggestion  oi  payment  was  made  until  more 
than  a  year  after  the  expiration  of  the  ten 
years.' 
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The  language  of  the  contract  construed  in 
that  case  was  quite  different  in  its  import 
and  meaning  from  that  appearing  in  the  con- 
tract in  the  instant  case  with  respect  to  ad- 
ditional time  for  the  removal  of  the  timber. 

In  a  number  of  cases  decided  by  the  Su- 
preme Court  of  North  Carolina,  the  same 
view  is  taken  of  these  timber  deeds  or  con- 
tracts that  this  court  has  uniformly  taken, 
viz.,  that  by  correct  Interpretation  they  con- 
vey to  the  grantees  an  absolute  estate  in  the 
timber,  determinable  as  to  all  of  the  timber 
not  cut  and  removed  within  the  stipulated 
period.  Among  the  cases  decided  by  the 
North  Carolina  court  adverted  to  is  Bateman 
V.  Kramer  Lumber  Co.,  154  N.  C.  248,  70  S. 
E.  474,  34  L.  B.  A.  (N.  S.)  615,  where  a  deed 
conveying  standing  timber  on  a  certain  tract 
of  land  stipulated  that  the  grantees  should 
have  two  years  in  which  to  cut  and  remove 
the  timber,  "and  in  the  event  they  do  not  cut  it 
off  in  that  time,  they  shall  have  one  year's 
time  thereafter  in  which  to  remove  the  same 
by  paying  to  the  party  of  the  first  part  in- 
terest on  the  purchase  money  for  said  exten- 
sion time."  Held,  that,  If  the  parties  of  the 
second  part  desired  an  extension  of  one  year, 
it  was  a  condition  precedent  to  the  obtaining 
of  the  extension  to  claim  the  privilege  before 
the  expiration  of  the  two-year  period,  and 
notify  the  party  of  the  first  part,  the  owner 
of  the  property,  and  tender  the  stipulated 
amount  required  for  the  extension.  See,  also, 
Powers  V.  Angola  L.  Co.,  154  N.  G.  405,  70 
S.  E.  629. 

In  the  ^11  later  case  decided  by  the  same 
court  in  1912  of  Rountree  v.  Cohn-Bock  Co., 
158  N.  C.  153,  73  8.  B.  796,  construing  a  deed 
or  timber  contract  quite  similar  to  the  one 
here  under  consideration,  in  its  provisions 
as  to  time  within  which  the  timber  might  be 
cat  and  removed  and  as  to  how  the  grantee  or 
purchaser  of  the  timber  might  acquire  such 
additional  time  as  might  be  required,  not  ex- 
ceeding three  years,  to  remove  the  timber, 
the  opinion  of  the  court  says : 

"It  is  well  settled  that  the  legal  effect  of  the 
first  clause  in  the  deed  to  the  Gay  Lumber  Com- 
pany, conveying  the  timber  with  the  right  to  re- 
move the  same  in  five  years,  is  to  convey  all 
the  timber  which  the  vendee  should  remgve  with- 
in the  prescribed  time,  and  that  such  as  re- 
mained thereon  after  that  time  would  belonj?  to 
the  vendor,  or  to  his  grantee  of  the  premises. 
Homthal  V.  Howcott.  154  N.  O.  228.  70  S.  E. 
171 ;  Powers  v.  Lumber  Co.,  154  N.  C.  407,  70 
8    E    629 

"It  was  also  decided  at  the  last  term,  in  Bate- 
man V.  Kramer  Lumber  Co.,  154  N.  C.  248  [70 
S.  B.  474.  34  L.  R.  A.  (N.  8.)  615],  •  •  • 
that  the  correct  interpretation  of  a  clause,  ex- 
tending the  time  within  which  the  timber  may 
be  removed,  requires  of  the  grantee,  claiming 
the  privilege,  that  he  notify  the  owner  of  the 

groperty  of  his  intention  to  exercise  it,  and  that 
e  pay  or  tender  the  stipulated  amotint  on  or 
before  the  expiration  of  the  first  period,  granted 
for  the  •  •  •  removal  of  the  timber.  It  fol- 
lows, therefore,  from  these  authorities  and  up- 
on the  admissions  that  no  notice  was  given  to 
the  grantors  in  the  deed  to  the  Gay  Lumber 
Company  of  an  intention  tp  exercise  the  privi- 
lege of  extending  the  time  for  the  removal  of  the 


timber,  and  that  no  money  was  paid  or  tendered 
ou  or  before  the  expiration  of  the  first  period; 
that  the  defendant  has  no  title  to  nor  interest  in 
the  timber,  unless  there  is  something  in  the 
deed  which  requires  the  application  of  a  differ- 
ent doctrine. 

"The  defendant  contends  there  is  a  clause  in 
the  deed,  not  to  be  found  in  any  of  the  timber 
deeds  oonstrued  by  this  court,  *  *  *  and  re- 
lies upon  that  part  providing  that,  'The  said 
parties  of  the  second  part,  their  heirs  and  as- 
signs, shall  have  power,  and  are  hereby  author- 
ized at  any  time  during  the  period  last  aforesaid 
to  enter  upon  the  lands,'  etc.  In  our  opinion, 
that  clause  does  not  have  the  effect  of  waiving 
any  of  the  conditions  necessary  to  make  the  ex- 
tension clause  effective,  but  does  define  what 
may  be  done  under  it  after  the  conditions  have 
been  performed.  The  'period  last  aforesaid'  has 
never  had  any  existence  because  of  failure  to 
give  notice  and  to  pay  or  tender  the  stipulated 
amount,  and  the  defendant  cannot  justify  an 
entry  on  the  lands  thereunder. 

**We,  therefore,  conclude  that  there  is  no  er- 
ror in  the  judgment  restraining  the  defendant 
from  entering  on  said  lands  and  cutting  the  tim- 
ber therefrom." 

An   analogous  case   is   Boring  L.  Co.   v. 

Boots,  49  Or.  569|  90  Pac.  490,  where  it  is 

held  that  a  party  must  prove  the  allegations 

or  claims  on  which  he  relies,  and  if  rights 

are  conditional,  he  must  prove  a  compliance 

with  the  conditions.    In  the  opinion  of  the 

court  in  that  case  it  is  said: 

"Plaiirtiff,  however,  contends  that  on  Decem- 
ber 30,  1902,  it  was  granted  by  defendant  an 
extension  of  time,  amounting  to  one  year,  in 
which  to  take  off  the  timber,  and  the  record 
does  contain  a  writing  signed  by  the  defendant 
to  that  effect  but  it  is  conditional,  not  abso- 
lute. The  condition  is  in  case  O.  A.  Palmer 
keeps  operating  the  mill  at  Boring  Junction  un- 
der his  contract  with  F.  S.  Morns.'  This  is  a 
condition  precedent,  and  there  is  no  evidence  In 
the  record  that  the  condition  was  complied  with 
so  as  to  make  the  extension  effective." 

The  rule  of  construction  of  timber  deeds  or 
contracts  followed  in  the  cases  dted  imposes 
no  unreasonable  burden  or  hardship  upon  the 
grantee  or  vendee  in  such  deeds  or  contracts. 
Those  cases  are  directly  in  point  here,  and 
the  ruling  therein  rests  upon  sound  and  logical 
reasoning.  Not  only  so,  but  in  the  very  terms 
of  the  contract  we  have  under  consideration, 
as  would  seem  clear,  appellants  could  only 
secure  the  privilege  of  removing  the  timber 
after  the  five-year  period,  fixed  In  the  con- 
tract as  the  time  limit  for  the  removal  of 
the  same,  expired,  by  notice  given  to  appel- 
lees of  their  intention  to  exercise  that  privi- 
lege and  paying  or  tendering  the  stipulated 
amount  required  to  be  paid  for  the  extension 
on  or  before  the  expiration  of  the  first-named 
period  granted  in  the  contract  It  is  admit- 
ted that  no  notice  was  given  by  appellants  to 
appellees  of  an  intention  to  exercise  the  priv- 
ilege of  extending  the  time  for  the  removal 
of  the  timber,  nor  was  the  stipulated  amount 
of  money  required  to  be  paid  for  the  exten- 
sion paid  or  tendered  to  appellees  on  or  be- 
fore the  expiration  of  the  first  period  of  five 
years,  so  that  an  extension  of  that  period 
has  never  had  any  existence.  If  appellants 
could  wait  over  90  days  before  giving  such 
notice  and  paying  or  tendering  the  money  to 
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be  paid  by  them  for  an  extension  of  time 
for  the  remoTEl  of  the  timber,  they  could  have 
as  well  waited  till  the  end  of  the  year  follow- 
ing the  expiration  of  the  flye-year  limit  of 
the  time  and  thus  left  appellees  In  suspense 
as  to  their  right  to  dispose  of  their  timber, 
and  as  to  the  use  they  could  make  of  their 
land  upon  which  the  timber  Is  standing.  No 
duty  was  Imposed  upon  appellees  In  their  con- 
tract with  appellants  with  respect  to  an  ex- 
tension of  the  time  for  the  removal  of  this 
timber  other  than  to  grant  an  extension  not 
to  exceed  five  years  upon  proper  demand  be- 
ing made  of  them  for  the  extension  and  the 
payment  or  tender  of  the  stipulated  amount 
therefor. 

We  are  of  opinion  that  the  decree  appealed 
from,  ruling  that  the  appellants,  upon  the 
facts  in  the  case,  had  no  title  to  or  Intex*- 
est  In  the  timber  In  question  after  the  expira- 
tion on  July  5,  1910,  of  the  five-year  period 
named  in  the  contract  between  the  parties^  U 
plainly  right,  and  therefore  Is  affirmed. 

Affirmed. 

KEITH,  P.,  absent 


(117  Va.  76) 

LOW   MOOR  IRON  CO.  OF  VIRGINIA   v 

JACKSON.t 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

12,  1916.) 

1.  Bbokebs  ^=»43--Contbact  fob  Saijb— Bbo- 
keb's  Compensation— Statute  or  Fbauds. 

Where  the  authority  given  to  a  broker  to 
effect  a  sale  of  real  property  does  not  require 
the  contract  of  sale  to  be  in  writing,  the  agree- 
ment to  pay  him  a  commission  to  find  a  pur- 
chaser is  not  within  the  statute  of  frauds,  and 
is  valid,  though  not  In  writing. 

[Ed.  Note.-^For  other  cases,  see  Brokers, 
Cent.  Dig.  f  44;  Dec.  Dig.  ^=943.] 

2.  Bbokkbs  #s»84— Action  fob  Couhisston— 

BUBOEN  OF  PbOOF. 

The  burden  of  showing  that  the  purchaser 
is  able,  ready,  and  willing  to  purchase  rests  or- 
dinarily on  the  broker  in  his  action  for  com- 
mission for  negotiating  a  sale. 

[£d.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {§  104,  105 ;   Dec.  Dig.  <8=;>84.] 

8.  Bbokebs  ^=»54,  63— Right  to  CoMPSNaA- 

TION  —  SUFFICIENCT     OF     SeBVICES  —  '*PB<0- 
DUCB." 

A  broker  Is  entitled  to  a  commission  when 
he  produces  to  his  principal  a  customer  ready, 
willing,  and  able  to  purchase  upon  the  terms 
fixed  by  the  principal  and  the  sale  was  prevent- 
ed by  the  wrongful  refusal  of  the  principal  to 
close  it  on  his  part;  the  word  'produce"  not 
requiring  that  the  purchaser  be  brought  face  to 
face  with  the  seller,  if  there  be  other  satisfac- 
tory evidence  of  his  existence  and  his  readiness 
and  ability  to  purchase. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  {{  75-81,  94-96;  Dec  Dig.  <&==>54, 
63. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Produce.] 

4.  TbiaIi  ^s»260  —  Bbokebs  —  Action  fob 
Compensation  —  Instbuctions  ALBBAnT 
Given. 

In  a  broker's  action  for  a  commission, 
where  the  court  instructed  that  if  he  had  never 
offered  on  behalf  of  the  purchaser  more  than 


an  amount  which  the  principal  declined  to  ac- 
cept he  was  not  entitled  to  a  commission,  and 
that  the  burden  was  upon  him  to  show  by  a  pre- 
ponderance of  the  evidence  that  he  offered  the 
principal's  price  on  behalf  of  the  purchaser  who 
was  ready,  able,  and  willing  to  perform,  the  re- 
fusal of  defendant's  requested  mstruction  that 
he  could  not  recover  unless  he  showed  by  a 
preponderance  of  the  evidence  that  he  was  the 
purchaser's  authorized  jagent  to  buy  at  the  prin- 
cipal's  price,  that  defendant  within  the  time  al- 
lowed accepted  the  purchaser's  offer,  that  the 
purchaser  made  no  other  proposition,  and  that 
the  purchaser  was  always  ready  and  willing  to 
perform,  was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  651-659 ;  Dec.  Dig.  «s»260.] 

5.  Tbial  ^=s»206— Pbovince   of  Coubt  and 
Juby—Instbuction— Weight  of  EvinsNCB. 

Juries  are  tiie  judges  of  the  credibility  of 
witnesses,  but  they  do  not  exercise  an  arbi- 
trary discretion,  and  it  is  the  court's  duty, 
whUe  not  intimating  its  opinion  nppn  facts,  to 
instruct  the  jury  on  request  or  on  its  own  mo- 
tion, to  enable  them  intelligently  to  consider 
and  weigh  contradictory  and  irreconcilable  evi- 
dence 

[Ed.  Note.~For  other  cases,  see  Trial,  Cent 
Dig.  S  500 ;  Dec.  Dig.  ^=s>20Q.} 

6.  Evidence  €s»588— Weight  of  Evidence— 
Cbedisilitt  of  Witness. 

The  jury,  in  weighing  contradictory  and  Ir- 
reconcilable evidence,  may  consider  the  aceura* 
cy  of  each  witness'  recollection,  the  reasonable- 
ness and  consistency  of  each  part  of  his  evi- 
dence with  the  rest  of  It,  his  interest  in  the 
controversy,  and  his  demeanor  while  testifying. 
[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent.  Dig.  S  2437 ;    Dec.  Dig.  <8=^5S8.] 

Error  to  Circuit  Court,  Alleghany  County. 

Action  by  P.  A.  Jackson  against  the  Low 
Moor  Iron  Company  of  Virginia.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

After  the  introduction  of  the  evidence  in- 
troduced by  both  the  plaintiff  and  the  de- 
fendant in  this  cause,  the  defendant  moved 
the  court  to  give  the  jury  the  following  five 
instructions: 

(A)  The  court  Instructs  the  jury  that  ther 
shall  find  a  verdict  for  the  defendant  unless  tta« 

Slaintiff  has,  by  a  preponderance  of  the  evi- 
ence,  proven  to  their  satisfaction: 

(1)  That  on  December  30,  1911,  John  H.  Mit- 
chell constituted  the  plaintiff  his  agent  and 
authorized  him  to  purchase  for  him  the  tract 
of  land  in  the  declaration  mentioned  at  the 
price  of  $11,000  at  any  time  within  10  days 
from  the  said  date. 

(2)  That  on  the  said  date  the  defendant  ac- 
cepted the  said  proposition  giving  the  said  Mit- 
chell the  privilege  of  purchasing  the  said  land 
at  said  price  at  any  time  within  said  period  of 
10  days,  and  directed  the  plaintiff,  as  its  agent, 
to  notify  Mitchell  accordingly. 

(3)  That  the  said  Mitchell,  at  no  time  within 
said  period  of  10  days,  made  to  the  defendant  a 
proposition  different  from  that  hereinbefore 
stated. 

(4)  That  the  said  Mitchell  at  all  times  within 
10  days  from  said  date  was  ready  and  willinsr 
to  unconditionally  pay  the  said  sum  of  $11,000 
for  the  said  property.  ( 

(B)  The  court  further  instructs  the  jury  that» 
in  weighing  the  evidence  of  each  of  the  witness- 
es who  has  testified  in  this  case,  they  should 
consider  the  accuracy  of  his  recollection,  the 
reasonableness  and  consistency  of  each  part  o^ 
his  evidence  with  the  residue  thereof,  and  his  in- 
terest  in  the  result  of  this  controversy,  if  he  i» 


^;=;9Far  other  cases  see  same  topic  auU  KEY-NUMBEH  in  all  Key-Numbered  Digeeta  and  Indexes 

t  Rehearing  denied* 


Va.) 


LOW  MOOR  IRON  00.  v.  JACKSON 


101 


shown  fay  tlie  evidence  to  have  any  interest 
therein,  and  his  demeanor  while  testifying. 

(G)  The  conrt  further  instructs  the  jury  that, 
unless  for  a  cause  or  causes  based  upon  the 
evidence,  they  have  no  right  to  disregard  the  evi- 
dence of  any  of  the  witnesses  who  have  testified 
in  this  case. 

(D)  The  court  further  instructs  the  jury  that, 
unless  they  believe  from  the  evidence  that  the 
defendant  agreed  that  it  would  first  enter  into 
a  written  contract  with  the  said  J.  H.  Mitchell 
with  the  understanding  that  the  said  contract 
would,  afterwards,  be  carried  into  effect  by 
deed,  they  shall  find  for  the  defendant. 

(E)  The  court  further  instructs  the  jxay  that 
muess  the  alleged  agreement  of  J.  H.  wtchell 
to  purchase  the  said  tract  of  land  was  uncon- 
ditional, and  the  said  agreement  or  some  mem- 
orandum thereof  was  in  writing  and  signed  by 
the  said  J.  H.  Mitchell  or  bv  his  duly  author- 
ized agent,  the  said  Mitchell  was  not  legally 
bound  to  purchase  said  property;  and,  unless 
they  believe  that  he  was  legally  bound  to  pur- 
chase said  property,  they  shall  find  for  the  de- 
fendant. 

But  the  conrt  refused  to  giye  said  instruc- 
tions A,  B,i  D,  and  E  asked  for  by  the  de- 
fendant, and,  on  Its  own  motion  and  over 
tbe  objection  of  defendant,  gave  the  follow- 
ing three  instmctions,  to  wit: 

(1)  If  the  jurv  believes  from  the  evidence  that 
Mitchell  agreed  with  Jackson  that  he  would 
five  $11,000  for  the  land,  and  that  Jaclcson 
made  this  offer  to  Mr.  Means,  and  that  Mitchell 
was  ready,  able,  and  willing  to  take  the  land  at 
that  price,  then  the  jury  are  instructed  that 
Jackson  was  thereupon  entitled  to  commission 
on  the  sale  price. 

(2)  If  the  jury  believe  from  the  evidence  that 
JacKson  never  offered  on  behalf  of  Mitchell  but 
$10,500,  and  that  Means  declined  to  sell  at  that 
price,  and  so  told  Jackson,  then  Jackson  is  not 
entitled  to  commissions. 

(3)  The  burden  is  upon  Jackson  to  show  by 
a  preponderance  of  the  evidence  that  be  made 
the  offer  of  S11,000  on  behalf  of  Mitchell,  and 
that  Mitchell  was  ready,  able,  and  willing  to 
carry  the  offer  into  a  complete  purchase 

John  T.  Delaney,  of  Covington,  for  plaintiff 
In  error.  Gea  A.  Revercomb  and  C.  B.  Gush- 
ing, both  of  Covington,  for  defendant  in  er- 
ror. ^ 

KEITH,  P.  This  suit  was  brought  by  Jack- 
son against  the  Low  Moor  Ircm  Company  to 
recover  commissions  npon  a  sale  of  certain 
real  estate  owned  by.  the  defendant  company. 

Evidence  was  Introduced  before  the  jury 
tending  to  prove  that  the  Low  Moor  Iron 
Company  had  for  sale  certain  real  estate  in 
Alleghany  county  known  as  the  "Rumsey" 
or  "Mud  Tunnel"  lands;  that  in  October, 
1911,  the  company  informed  Jackson  that  if, 
before  any  one  else  would  do  so,  he  would 
get  a  purchaser  for  the  lands  at  the  price 
of  $11,000,  it  would  pay  him  a  conmiission. 
Jackson  introduced  J.  H.  Mitchell  to  make  a 
proposition  to  the  company  for  the  lands. 
His  first  offer  was  $10,000,  which  Mr.  Means, 
the  president  of  the  company  declined.  Sub- 
sequently he  procured  from  Mitchell  authori- 
ty to  make  an  offer  of  $11,000,  and  on  the 
80th  of  December,  in  an  interview  with 
Means,  the  president,  Jackson,  made  an  of- 
fer of  $10,500  for  the  property,  which  Means 

*  Bat  see  Note  hy  Oourt  at  end  of  opinion. 


also  declined,  and  thereupon  Jackson  made 
an  offer  of  $11,000,  which,  according  to  Jack- 
son's account.  Means  accepted  and  told  Jack- 
son to  write  at  once  to  Mitchell,  which  Jack- 
son did,  as  follows: 

"Covington,  Va.  December  80,  1911. 
"  ♦  ♦  •  I  saw  Mr.  Means  to-day.  He 
wouldn't  take  less  than  $11,000.00,  and  said 
that  wasn't  near  the  worth  of  the  property. 
You  Imow  what  you  told  me  to-day.  Every- 
thing is  clear;  they  are  ready  to  make  you  a 
deed  any  time.  I  find  there  is  8,016  acres  in 
this  tract  I  would  like  to  hear  from  you  at 
earliest  convenience." 

Jackson  In  his  statement  further  says  that 
at  the  tim^  he  made  the  offer  of  $11,000, 
which  was  accepted  by  Mr.  Means  as  presi- 
dent of  the  Low  Moor  Iron  Company,  it  was 
also  agreed  that  Mitchell  was  to  have  10  days 
from  December  80th  within  which  to  have  the 
title  to  the  property  examined. 

On  January  5,  1912,  S.  G.  Cargill,  assistant 
treasurer  of  the  Low  Moor  Iron  Company, 
wrote  to  Jackson  at  Covington,  Va.,  as  fol- 
lows: 

"Referring  to  the  matter  of  our  8,217-acre 
tract  known  as  the  Ramsey  land,  beg  to  advise 
that  we  have  sold  these  lands  through  another 
agent  to  Mr.  D.  N.  Byer." 

The  testimony  of  Mr.  Mitchell  confirms 
that  of  Jackson,  while  the  evidence  of  the 
plaintiff  in  error  is  in  Irreconcilable  conflict 
with  the  account  given  by  Jackson.  That 
Mitchell  was  willing  and  able  to  complete 
the  purchase  Is  established  by  the  evidence; 
nor  is  there  any  contest  as  to  the  amount  of 
the  verdict,  if  the  plaintiff  was  entitled  to  a 
recovery,  the  position  of  plaintiff  in  error 
being  that  the  defendant  in  error  had  fail- 
ed to  make  out  his  case,  and  that  the  ver- 
dict should  have  been  for  the  defendant 

One  of  the  principal  allegations  of  error  is 
that  the  conrt  refused  to  instruct  the  Jury 
that  to  entitle  the  plaintiff  to  recover  there 
must  have  been  some  agreement  or  memoran- 
dum thereof  in  writing  signed  by  the  pur- 
chaser or  his  duly  authorized  agent 

There  are  cases  which  hold  that  a  written 
contract  between  the  buyer  and  the  seller, 
or  at  least  a  written  offer  from  the  buyer 
which  the  seller  may  turn  into  a  contract, 
is  essential.  See  Mechem  on  Agency,  §  2431 ; 
Wilson  V.  Mason,  158  111.  304,  42  N.  B.  184, 
49  Am.  St.  Rep.  162;  Mattlngly  v.  Pennie, 
105  Cal.  614,  39  Pac.  200,  45  Am.  St  Rep.  87. 

In  Caldwell  and  Wife  v.  TannehiU,  84  S. 
B.  6,  decided  at  the  present  term,  the  au- 
thority of  the  broker  to  sell  contained  a  spe- 
cial stipulation,  among  others,  that: 

''Unless  the  place  is  sold  or  contracted  to  be 
sold  in  writing  on  or  before  November  28, 1913, 
the  whole  proposition  is  withdrawn  and  if  it 
comes  up  again  it  must  come  up  as  new  busi- 
ness.*' 

Commenting  upon  this  feature  of  the  case. 

Judge  Buchanan  says: 

**The  time  within  which  the  authority  given 
could  be  exercised  was  extended  until  Decem- 
ber 3d,  following.  The  letter  was  not  a  mere 
authority  to  find  a  purchaser,  but  in  order  to 
comply  with  his  undertaking  the  farm  must  be 
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sold  or  contracted  to  be  sold  in  writing  within 
the  time  named.  Under  such  authority  the 
broker  does  not  become  entitled  to  his  commis- 
sions by  merely  producing  a  customer  who  is 
ready,  willing,  and  able  to  purchase  unless  a 
sale  or  contract  to  sell  is  actually  entered  into 
by  the  owner  of  the  land/' 

And  the  conclusion  in  that  case  was  that, 

no  contract  of  sale  in  writing  haying  been 

entered  into,  the  commissions  conld  not  be 

recovered  by  the  broker.    That  case  reviews 

many  authorities  and  states  the  general  rule 

to  be: 

"That  a  real  estate  broker,  to  be  entitled  to 
compensation,  must  show  that  he  has  completed 
his  undertaking  according  to  its  terms,  or  that 
its  completion  wiis  prevented  without  his  fault 
by  his  principal  at  a  time  or  under  circum- 
stances when  the  latter  had  no  right  to  inter- 
fered—citing 2  Mechem  on  Agency,  S  2427;  2 
Skyles  &  Clark  on  Agency,  S  1770. 

[1]  Where,  however,  as  in  this  case,  the 
authority  gtVen  to  the  broker  by  the  owner  of 
the  real  estate  does  not  require  a  contract  in 
writing  with  the  purchaser,  the  broker  is  enti- 
tled to  his  commissions  when  he  procures  a 
purchaser  able,  ready,  and  willing  to  buy,  al- 
though no  written  contract  for  the  sale  is  enter- 
ed Into  between  the  owner  and  the  purchaser. 

In  Gelatt  v.  Ridge,  117  Mo.  553,  23  S.  W. 
882,  38  Am.  St  Rep.  683,  it  was  said  that  a 
real  estate  broker  is  entitled  to  his  commis- 
sions when  he  procures  a  purchaser  able  and 
willing  to  buy  on  terms  authorized  by  his 
principal,  and  no  binding  written  contract 
of  sale  is  required  when  the  principal  \b  in 
a  situation  to  execute  it  himself. 

[2]  It  seems  that  the  burden  of  showing 
that  the  purchaser  is  able,  ready,  and  willing 
to  purchase  rests  ordinarily  on  the  broker; 
but,  as  we  have  already  said,  in  this  case  the 
readiness,  willingness,  and  responsibility  of 
the  purchaser  are  established  by  the  evi- 
dence. 

[3]  Where  a  sale  has  actually  been  com- 
pleted, the  difficulty  pf  determining  the 
rights  of  the  principal  and  the  broker  is 
greatly  diminished ;  but  in  this  case  no  sale 
was  matie  by  the  broker,  and  to  entitle  him 
to  recover  it  must  be  made  to  appear  that  he 
produced  to  his  principal  a  customer  who 
was  ready,  able,  and  willing  to  purchase 
upon  the  terms  fixed  by  the  principal,  and 
that  the  .sale  was  prevented  by  the  wrong- 
ful and  arbitrary  refusal  of  the  principal  to 
close  it  on  his  part. 

In  Mechem  on  Agency,  §  2432,  it  is  said: 

"It  was  thought  at  one  time,  and  still  seems 
to  be  held  in  some  states^  that  a  purchaser  had 
not  been  'produced'  withm  the  meaning  of  the 
second  rule  until  he  had  been  brought  face  to 
face  with  the  seller;  but  this  seems  not  to  be 
indispensable  if  there  be  other  substantial  and 
satisfactory  evidence  of  his  existence  and  his 
readiness  and  ability  to  purchase." 

[4]  There  Is  no  doubt  as  to  the  existence 
of  the  purchaser  in  this  case,  or  (as  we  have 
more  than  once  said)  of  his  readiness  and 
ability  to  purchase.  We  are  of  opinion 
therefore  that  all  of  the  instructions  asked 


for  by  the  plaintiff  in  error  which  were  pred- 
icated upon  the  necessity  of  a  memorandum 
in  writing  of  the  sale  were  properly  reject- 
ed, and  the  evidence  warranted  the  court  in 
giving,  of  its  own  motion,  instruction  No.  1, 
which  is  as  follows: 

**If  the  jury  believes  from  the  evidence  that 
Mitchell  agreed  with  Jackson  that  he  would 
give  $11,000  for  the  land,  and  that  Jackson 
made  this  offer  to  Mr.  Means,  and  that  Mitchell 
was  ready,  able,  and  willing  to  take  the  land  at 
that  price,  then  the  jury  are  instructed  that 
Jackson  was  thereupon  entitled  to  commission 
on  the  sale  price." 

The  court  also  told  the  jury,  in  instruc- 
tion No.  2,  that: 

If  they  believed  from  the  evidence  "that 
Jackson  never  offered  on  behalf  of  Mitchell  but 
$10,500,  and  that  Means  declined  to  sell  at  that 
price,  and  so  told  Jackson,  then  Jackson  is  not 
entitled  to  commissions." 

And  in  instruction  No.  8  the  jury  were  told 

that: 

''The  burden  is  upon  Jackson  to  show,  by  a 
preponderance  of  the  evidence,  that  he  made  the 
offer  of  $11,000  on  behalf  of  Mitchell,  and  that 
Mitchell  was  ready,  able,  and  willing  to  carry 
the  offer  into  a  complete  purchase." 

These  three  instructions,  we  think,  are  suf- 
ficient to  guide  the  jury  in  their  considera- 
tion of  the  evidence  as  applicable  to  this 
branch  of  the  case,  and  that  it  was  not  re- 
versible error  to  refuse  to  give  instruction  A 
as  asked  for  by  plaintiff  in  error. 

[5,  6]  Instruction  B  asked  for  by  plaintiff 
in  error  and  given  by  the  court  was  as  fol- 
lows: 

"The  court  further  instructs  the  Ju3ry  that,  in 
weighing  the  evidence  of  each  of  the  witnesses 
who  has  testified  in  this  case,  they  should  con- 
sider the  accuracy  of  his  recollection,  the  rea- 
sonableness and  consistency  of  each  part  of  his 
evidence  with  the  residue  thereof,  and  his  in- 
terest in  the  result  of  this  controversy,  if  he 
is  shown  by  the  evidence  to  have  any  interest 
therein,  and  his  demeanor  while  testifying.** 

And  by  instruction  0  the  court  was  asked 
to  tell  the  jury  that: 

''Unless  for  a  cause  or  causes  based  upon  the 
evidence,  they  have  no  right  to  disregard  the 
evidence  of  any  of  the  witnesses  who  have  tes- 
tified in  this  case"— which  the  court  refused 
to  give. 

The  evidence  in  the  case  is  contradictory 
and  wholly  Irreconcilable.  If  the  testimony 
of  plaintiff's  witnesses  be  true,  a  case  was 
made  out  which  entitled  him  to  recover;  if 
that  of  the  defendant  be  true,  the  verdict 
should  have  been  for  the  defendant  Juries 
are  judges  of  the  credibility  of  witnesses,  but 
they  do  not  exercise  an  arbitrary  discretion, 
and  it  is  the  duty  of  the  court,  while  not  in 
the  least  intimating  its  opinion  upou  the 
facts,  to  give  to  the  jury,  either  of  its  own 
motion  or  when  requested  by  either  of  the 
parties,  proper  instructions  to  enable  them  in- 
telligently to  consider,  weigh,  and  determine 
the  value  of  the  testimony  and  other  evidence 
submitted  for  their  consideration. 

The  instruction  B.  correctly  and  sufficiently 
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indicates  how  the  duties  of  the  jury  in  as- 
certaining and  determining  the  credibility  of 
witnesses  should  be  performed,  and  the  ir- 
recondUable  contradictions  and  conflicts  in 
the  eTldence  make  this  case  one  in  which  it 
was  eminently  proper  to  give  such  an  instruc- 
tion. 

We  are  of  opinion  that  the  case  should 
be  affirmed. 

Affirmed* 

NoTS  BT  Co0BT. — It  is  proper  to  state 
that,  when  the  opinion  In  this  case  was  hand- 
ed down  on  January  12th,  It  appeared  from 
the  record  that  Instruction  B  was  refused  by 
the  circuit  court  As  soon  as  It  came  to  the 
knowledge  of  counsel  for  plaintiff  in  error 
that  the  court  had  been  misled  by  the  record, 
he  with  a  Just  sense  of  propriety  brought  it 
to  the  attention  of  the  court  that  Instruction 
B  had  been  given,  and  a  stipulation  to  that 
effect,  signed  by  counsel  for  all  the  parties, 
was  presented  to  the  court,  which  removed 
the  ground  of  error  upon  which  the  case  had 
been  reversed,  for  while  instruction  G  was 
refused,  though  it  might  properly  have  been 
granted,  the  court  did  not  consider  Its  re- 
fusal reversible  error.  As  the  facts  of  the 
case  have  been  fully  considered  and  deemed 
sufficient  to  warrant  the  verdict  and  judg- 
ment, and  as  the  supposed  error  upon  which 
the  order  of  reversal  was  entered  has  been 
shown  not  to  exist,  there  can  be  no  reason 
for  a  rehearing,  and  we  have  made  a  final 
disposition  of  the  case  by  affirming  the  judg- 
ment. 


(116  Va.  872) 

GWATHMEY  et  al.  v.  LYONS. 

(Supreme  Court  of  Appeals  of  VirgiDia.    Nov. 
U,  1014.    Rehearing  Denied  Nov.  21, 

1914.) 

A  petition  by  G.  T.  Gwathmey  and  others, 
members  of  the  Commission  of  Roads,  for  a 
peremptory  writ  of  mandamus  against  S.  W. 
Lyons.    Denied. 

Bowden  &  Heard,  of  Norfolk,  for  petition- 
ers. Jos.  T.  Lawless,  of  Norfolk,  and  Frank 
Lb  Crocker,  of  Portsmouth,  for  respondent. 

PER  CURIAM.  This  day  came  again  the 
parties,  by  counsel,  and  the  court,  having 
maturely  considered  the  petition  of  the  plain- 
tiffs, the  answer  of  the  respondent,  and  argu- 
ments of  counsel,  is  of  opinion  that  this  case, 
in  both  aspects,  is  ruled  by  the  decision  of 
this  court  in  Black  v.  Trower  et  al.,  79  Va. 
123.  It  is  therefore  considered  by  the  court 
that  the  prayer  for  a  mandamus  be  denied, 
that  the  petition  of  the  plaintiffs  be  dismiss- 
ed, and  that  the  respondent  recover  against 
the  plaintiff  his  costs  by  him  about  his  de- 
fense herein  expended. 

Denied. 

KEITH,  P.,  absent 


(117  Va.  201) 
DISTRICT .  ROAD    BOARD    OF    CENTER 
MAGISTERIAL  DIST.  OF  FAU- 
QUIER COUNTY  vl  SPILMAN. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

15,  1915.) 

1.  Statutes  ^s»123— Titij&~Road   Boabo. 

The  titles  of  AcU  1910,  c.  106,  and  Acts 
1914,  c.  107,  which  state  that  they  are  acts  to 
amend  a  certain  act  entitled  an  act  creating 
a  road  board  for  a  certain  county,  and  pro- 
viding for  the  working  of  the  roads  therein, 
are  sufBcient  to  cover  the  provisions  of  those 
acts  creating  district  road  boards  and  author- 
izing the  collection  of  tolls  on  macadam  roads. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  §§  176-183;   Dec.  Dig.  «=»123.] 

2.  Statutes  ^=»109— Titub  of  Act— Amend- 
ing Act. 

Where  the  title  of  the  orinnal  act  is  suf- 
ficient to  cover  the  provisions  of  an  amendment 
the  constitutional  requirement  is  satisfied  ana 
the  title  of  the  amending  act  is  immaterial. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  SS  13&-139;   Dec.  Dig.  i$=>109.1 

3.  Statutes  ^=5>141— Amending   Acts— Rbp- 
ebence  to  amended  act— "tltle." 

Acts  1914,  c.  107,  which  Is  entitled  an  act 
to  amend  a  certain  act  therein  specified,  and 
the  enacting  clause  of  which  provides  that  sec- 
tion 12  be  amended  so  as  to  read  as  follows, 
sufllciently  complies  with  Const  1902,  |  82, 
which  provides  that  no  law  shall  be  revived  or 
amended  with  reference  to  its  title,  but  the 
act  shall  be  re-enacted  and  published  at  length, 
since  the  title^  which  is  defined  as  that  part  of 
an  act  by  which  it  is  Imown  and  distinguished 
from  other  acts,  may  be  referred  to  to  identify 
the  act  amended. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  U  48,  198,  209;   Dec  Dig.  <=>14L 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second   Series,  Title.] 

4.  Highways    <8=»93-— Distbiot   Opwoebs  — 
Qualifioation&t-Fkeehold. 

The  provision  of  Acts  1910,  c.  106,  that 
two  of  the  members  of  each  district  road  board 
must  be  freeholders,  is  contrary  to  Const.  1902, 
%  32,  providing  that  every  person  qualified  to 
vote  shall  be  eligible  to  any  office,  and  renders 
invalid  so  much  of  that  act  as  relates  to  the 
appointment  and  powers  of  the  district  road 
boards. 

[Ed.  Note.— For  other  cases,  see  Hifrhways, 
Cent  Dig.  §§  304r-307;   Dec.  Dig.  €=>93.] 

Appeal  from  Circuit  Court,  Fauquier 
County. 

Suit  by  E.  M.  Spllman  against  the  Dis- 
trict Road  Board  of  Center  Magisterial  Dis- 
trict of  Fauquier  County.  Decree  for  the 
plaintiff,  and  defendant  appeals.  Modified 
and  afiQrmed. 

John  S.  Barbour,  of  Fairfax,  and  Keith  & 
Richards  and  G.  Latham  Fletcher,  all  of 
Warrenton,  for  appellant  Wm.  Horgan,  of 
Warrenton,  for  appellee. 


WHITTLE,  J.  In  the  suit  of  appellee,  E. 
M.  Spllman,  a  citizen  and  taxpayer  of  Cen- 
ter magisterial  district  In  Fauquier  county, 
against  the  appellant,  the  district  road  board 
of  that  district,  the  decree  under  review  was 
entered  declaring  two  acts  of  the  General 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  la  all  Kex-Numbered  Digests  and  Indexes 
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Assembly,  namely,  an  act  of  March  9,  1910 
(Acts  1910,  p..  147),  and  an  act  of  March  16, 
1914  (Acts  1914,  p.  191),  nnconsUtutional. 

The  grounds  of  the  decision  are  that  the 
tide  to  the  first  act  does  not  fairly  cover  the 
provision  for  the  establishment  of  five  dis- 
trict'road  boards,  or  for  toUgates  and  the 
collection  of  tolls  on  macadam  roads  in  the 
county,  and  that  the  title  to  the  second  act  is 
defective  in  that  it  does  not  fairly  cover  the 
provision  in  relation  to  tollgates  and  the  col- 
lection of  tolls.  Moreover,  that  the  latter  act 
is  unconstitutional  for  the  further  reason 
that  the  enacting  clause  does  not  fulfill  the 
requirement  of  the  Constitution  in  that  it 
makes  no  reference  to  the  act  which  is  re- 
ferred to  in  the  title  and  does  not  purport  to 
re-enact  and  publish  it  at  length.  We  shall 
consider  these  propositions  in  the  order  in 
which  they  are  stated. 

[1]  1.  The  act  of  March  9, 1910,  is  entitled: 

"An  act  to  amend  and  re-enact  an  act  enti- 
tled an  act  to  create  a  road  board  for  the 
county  of  Fauquier,  and  to  provide  for  the 
working  of  the  roads  of  said  county,  approved 
March  8,  1904,  as  amended  and  re-enacted  by 
an  act  approved  March  14,  1906,  and  as  fur^ 
ther  amended  by  an  act  of  March  11,  1908,  and 
to  provide  for  the  building  and  repair  of  bridges 
in  said  county .** 

The  title  of  the  act  approved  March  16, 
1914,  is  identical  with  the  above  ttUe,  with 
the  addition  '*and  as  further  amended  and  re- 
enacted  by  an  act  approved  March  9,  1910." 

In  Iverson  Brown's  Case,  91  Va,  762,  771, 
21  8.  B.  357,  360  (28  L.  K  A.  110),  Judge 
Biely,  in  an  able  and  well-considered  opin- 
ion, explains  the  reasons  for  the  constitution- 
al requirement  as  follows: 

''The  provision  of  the  Constitution  is  a  wise 
and  wholesome  one.  Its  purpose  is  apparent. 
It  was  to  prevent  the  membem  of  the  legisla- 
ture *  *  *  from  being  misled  by  the  title 
of  a  law.  It  was  intended  to  prevent  the  use 
of  deceptive  titles  as  a  cover  for  vicious  legis- 
lation, to  prevent  the  practice  of  bringing  to- 
gether into  one  bill  for  corrupt  purposes  sub- 
jects diverse  and  dissimilar  in  their  nature, 
and  having  no  necessary  connection  with  eadi 
other;  and  to  prevent  surprise  or  fraud  in  leg- 
islation by  means  of  provisions  in  bills  of  which 
the  titles  gave  no  Intimation.  And,  on  the 
other  hand,  it  was  not  intended  to  obstruct 
honest  legislation,  or  to  prevent  the  incorpo- 
ration into  a  single  act  of  ^e  entire  statu- 
tory law  upon  one  general  subject  It  was 
not  designed  to  embarrass  legislation  by  com- 
pelling the  multiplication  of  Taws  bv  the  pas- 
sage of  separate  acts  on  a  single  subject.  Al- 
though the  act  or  statute  authorizes  many 
things  of  a  diverse  nature  to  be  done,  the  title 
will  be  sufficient  if  the  things  authorized  may 
be  fairly  regarded  as  in  furtherance  of  the  ob- 
ject expressed  in  the  title.  It  is  therefore  to 
be  liberally  construed  and  treated,  so  as  to  up- 
hold the  law,  if  practicable.** 

Q%at  case  is  controlling  authority  for  the 
sufficiency  of  the  titles  to  the  acts  in  ques- 
tion. The  titles  have  reference  to  the  gen- 
eral subject*  of  working  the  public  roads  in 
Fauquier  county,  and  the  establishment  of 
district  road  boards  and  tollgates  and  the 
collection  of  tolls  are  congruous  and  ger- 
mane-  to  that  object.     In  short,   they  are 


merely  instrumentalities  for  the  accomplish- 
ment of  the  general  purpose  of  the  legisla- 
tion. 

[2]  In  considering  this  branch  of  the  sub- 
ject, too,  the  principle  is  not  to  be  lost  sight 
of  that,  where  an  act  is  amendatory  of  an 
original  act,  the  title  of  which  in  itself  is 
adequate  to  cover  the  amendment,  the  con- 
stitutional requirement  is  satisfied  and  the 
subsequent   title    becomes   unimportant 

[8]  2.  Nor  do  we  think  that  the  amend- 
ment of  the  act  approved  March  16,  1914, 
contravenes  the  latter  portion  of  section  52 
of  the  Constitution,  which  declares: 

"Nor  shall  any  law  be  revived  (nt  amended 
with  reference  to  its  title,  but  the  act  revived 
or  the  section  amended  shall  be  re-enacted  and 
published  at  length.*' 

The  language  of  the  decree  holding  the  act 
obnoxious  to  that  provision  is  that  the  enact- 
ing clause  makes  no  reference  to  the  act  re- 
ferred to  in  the  title  and  does  not  purport  to 
re-enact  and  publish  It  at  length.  We  have 
already  given  the  title  to  that  act  and  it 
need  not  be  here  repeated.  This  ground,  of 
objection  involves  a  denial  of  the  authority 
of  the  court  to  inspect  the  title  for  the  pur- 
pose of  identifying  the  section  amended  and 
re-enacted. 

Again,  in  Iverson  Brown's  Case,  supra,  at 
page  779  of  91  Va.,  at  page  363  of  21  S.  E., 
the  court  observes:  "Under  the  Constitution, 
the  title  is  a  necessary  part  of  every  statute." 
And  we  may  add  that  one  of  its  functions  is 
to  identify  enactments  and  distinguish  them 
from  other  acts. 

Bouvier  defines  a  "legislative  title"  as: 

"That  part  of  an  act  of  the  Legislature  by 
which  it  is  known  and  distinguished  from  other 
acts."  2  Bouvier's  Law  Dictionary  (Rawles* 
RevJ  p.  1121. 

The  decision  of  this  court  in  Beale  t. 
Pankey,  107  Va^  215,  57  8.  B.  661,  12  Ann. 
Cas.  1134,  much  relied  on  to  sustain  the  rul- 
ing of  the  circuit  court,  is  not  in  point  The 
title  of  the  act  held  to  be  unconstitutional  in 
that  case  purports  to  refer  to  an  act  to 
amend  and  re-enact  an  act  entitled  an  act 
incorporating  Pamplin  City,  Va.,  etc.,  where- 
as the  statute  itself  does  not  profess  to  be  an 
amendment  and  re-enactment  of  the  former 
act,  but  in  point  of  fact  is  a  substantive  act 
incorporating  the  town.  On  the  other  hand, 
the  title  of  the  act  of  March  16,  1914,  refers 
to  a  former  well-described  act,  the  twelfth 
section  of  which  is  proposed  to  be  amended 
and  re-enacted.    The  enacting  clause  reads: 

"Be  it  enacted  by  the  General  Assembly  of 
Virginia,  that  section  twelve  be  amended  and 
re-enacted  so  as  to  read  as  follows." 

Then  follows  section  12  published  at  length 
In  its  amended  and  re-enacted  form.  This 
legislation  comes  within  both  the  letter  and 
spirit  of  the  Constitution,  and  the  identity  of 
section  12  Is  admittedly  established  by  refer- 
ence to  the  title. 

We  are  therefore  of  opinion  that  the  al- 
I  leged  constitutional  objections  to  the  acts  of 
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Blarch  9,  1910,  and  March  16,  1914,  are  not 
well  founded. 

[4]  It  appears,  however,  that  the  act  of 
March  9,  1910,  attaches  a  freehold  qualifica- 
tion to  two  of  the  members  of  each  district 
road  board,  a  qualification  that  Is  not  war- 
ranted by  section  32  of  the  Constitution  ^f 
Virginia,  which  provides  that: 

"Bvery  person  qualified  to  vote  shall  be  elisi* 
ble  to  any  office  of  the  8tate|  or  of  any  county, 
city,  town,  or  other  subdiTieion  of  the  state, 
wherein  he  resides." 

This  identical  question  has  twice  been  de- 
cided by  this  court,  and  enactments  affixing 
such  qualification  to  the  right  to  hold  office 
have  been  declared  unconstitutional.  Black 
V.  Trower,  79  Va.  123,  and  Gwathmey  et  al. 
▼.  Lyons,  Treas.,  84  S.  E.  103,  decided  at  No- 
vember term,  1914.  Upon  these  authorities 
we  are  constrained  to  hold  that  so  much  of 
these  two  acts  as  relate  to  the  appointment 
of  district  road  boards  and  confer  upofi  them 
administrative  control  of  the  working  and 
maintenance  of  the  public  roads  of  their  re- 
spective districts  In  Fauquier  county  is  un- 
oonstltotional. 

For  these  reasons  the  decree  appealed  from 
must  be  amended  so  as  to  conform  to  the 
news  expressed  In  this  opinion,  and  as 
amended  it  will  be  affirmed. 

Affirmed. 


(75  W.  Va.  468) 

FBUTH  et  al.  v.  BOARD  OF  AFFAIRS  OF 

OITY  OF  CHARLESTON  et  al. 

(No.  2796.) 

IBnpreme  Court  of  Appeals  of  West  Virginia. 

•Jan.  5,  191G.) 

(SyUahuM  hy  the  Court.) 

!•  BMiNxirr    Domain    ^s»82— Oomfsnbation 
—Taking  •*Pbopbbtt." 

"Property"  within  the  meaning  of  oar  Con- 
stitution against  the  taking  or  damaging  of  pri- 
vate property  without  Just  compensation  paid 
or  secured  to  be  paid  comprehends  not  only  the 
thing  possessed,  bot  the  right  also  to  nse  and 
enjoy  it,  and  every  part  of  it,  and  in  the  case 
of  real  estate  to  the  full  limits  of  the  boundary 
thereof. 

[Ed.  Note.*-For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  f {  215-219 ;   Dec.  Dig.  <&==>82. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Property.] 

2.  Eminent  Domain  ^=::»2— Taking  Pbopicb- 

TT  —  COMFBNSAirXON  —  MUNICIPAL  OORFOBA- 

TioNa— "Taking  Private  Pbopebtt." 

Wherefore  any  thing  done  by  a  state  .or  its 
delegated  agent,  as  a  municipality,  which  sub- 
stantially interferes  with  the  beneficial  use  of 
land,  depriving  the  owner  of  lawful  dominion 
over  it  or  any  part  of  It,  and  not  within  the 
general  police  powier  of  the  state,  is  the  talcing 
or  damaging  of  private  property  without  com- 
pensation inhibited  by  tiie  Constitution. 

[Ed.  Note.— SV>r  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  3-12;  Dec.. Dig.  i$=>2. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Taking.] 

3.  Municipal  Cobpobations  ®s>601— Stbeets 
—Bound ABIES— Validity  of  Obdinance. 

An  ordinance  of  a  municipal  corporation 
ordained  pursuant  to  a  provision  of  its  charter 


authorizing  it,  establishing  a  building  line  on  a 
certain  street  and  inhibiting  abutting  owners 
from  encroaching  thereon,  based  on  merely  es- 
thetic considerations,  is  not  within  the  police 
power,  and  is  unenforceable  as  a  police  regula- 
tion. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1833 ;  I>ec.  Dig.  €=» 

eoij   . 

4.  Constitutional  Law  ^=5>46— Determina- 
tion OF  Constitutional  Question- Plead- 
ing AND  Pboof. 

Whether  by  proper  proceeding  such  statute 
and  ordinance  might  be  upheld  and  enforced 
under  the  power  of  eminent  domain  is  a  subject 
discussed  but  not  decided  because  not  presented 
by  the  pleadings  and  proofs  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  {{  43-45 ;  Dec  Dig.  ^=»46.] 

Mandamus  by  Val  Fruth  and  others 
against  Board  of  Affairs  of  the  City  of 
Charleston  and  others.  Peremptory  writ 
awarded. 

Linn  Al  Byrne,  of  Charleston,  for  petition- 
ers. A.  S.  Alexander,  E.  B.  Dyer,  and  Mor- 
gan Owen,  all  of  Charleston,  for  respondents. 

MILLER,  P.  Mandamus  to  require  the 
Board  of  Affairs  of  the  City  of  Charleston  to 
grant  to  relators,  Trustees  of  St  PauVs 
E^rangelical  Lutheran  Church,  a  permit  to 
construct  a  church  edifice  upon  their  lot  at 
the  Intersection  of  Lee  Street  with  Beaure- 
gard Street  in  said  city,  and  having  a  front- 
age of  110  feet  on  each  of  said  streets. 

The  alternative  writ  avers  that  on  Decem- 
ber 4,  1914,  relators,  in  conformity  with  the 
requirements  of  the  ordinances  of  said  city, 
made  formal  application  to  the  Building  In- 
spector of  said  city  for  sudi  i;)ermlt,  and 
was  Informed  by  him,  that  he  would  recon^- 
mend  to  said  Board  of  Affairs  that  said  per- 
mit be  rejected;  and  that  on  December  7, 
1914,  they  appeared  at  a  regular  meeting  of 
said  Board  of  Affairs, '  and  requested  such 
permit,  hut  that  upon  the  report  of  said 
Building  Inspector  that  the  said  church  edi- 
fice as  prc^Kised  to  be  erected  upon  said  lot 
would  extend  over  the  building  line  on  Lee 
Street,  air  established  by  ordinance  adopted 
on  March  19,  1909,  and  that  It  would  be  im- 
possible to  construct  said  edifice  on  said  lot 
as  proposed  without  encroaching  on  said 
building  line,  said  permit,  by  order  entered  of 
record,  was  rejected,  and  relators  d^ied  the 
right  to  so  erect  their  said  church  building, 
upon  the  sole  and  only  ground  that  the  same 
would  encroach  upon  the  building  line  pur- 
porting to  have  been  so  established  by  said 
dty. 

The  alternative  writ  further  avers  that  the 
lot  of  relators  is  wholly  outside  of  any  pre- 
scribed fire  limits,  and  that  the  proposed 
structure  does  not  and  will  not  in  any  way 
conflict  with  any  ordinance  or  regulation  of 
said  city  concerning  the  safety,  tbe  health, 
the  morals,  or  the  good  order  of  or  among 
the  citizens  or  inhabitants  of  said  city,  aiiei 
that  the  refusal  of , defendants  to  aw.>r(l  <'^U] 


4s3»For  othsr  cases  see  same  topio  and  KBT-NUMBOR  in  aU  Key-Numbered  Dlgeeta  and  indexes 
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building  permit  rests  solely  on  the  question 
whether  the  council  of  said  city  has  the  right 
to  prescribe  and  the  Board  of  Affairs  the 
right  to  enforce  the  aforesaid  ordinance  es- 
tablishing a  building  line  twenty-five  feet 
from  the  property  line  of  said  Lee  Street, 
and  to  deny  relators  the  right  to  occupy 
their  lot  with  said  structure  within  the  said 
limits. 

To  so  deny  relators'  right  to  erect  said 
structure,  as  proposed,  the  writ  further  avers, 
would  be  to  deprive  them  of  their  property 
without  due  process  of  law,  and  without 
compensation  therefor,  paid  or  secured  to  be 
paid,  and  contrary  to  sections  9  and  10,  of 
Article  3,  of  the  Constitution. 

Defendants  appeared  and  demurred  to  and 
moved  to  quash  the  alternative  writ,  and 
made  no  other  or  further  return  thereto.  So 
the  case  stands  upon  the  sufficiency  of  the 
averments  of  the  alternative  writ 

Legislative  authority  to  pass  the  ordinance 
in  question  is  referred  to  section  8,  of  chap- 
ter 3,  Acts  1007,  the  charter  act  of  said  city 
defining  its  rights  and  powers,  and  purport- 
ing to  give  it  authority,  among  other  things, 
"to  provide  for  the  regular  building  of  houses 
or  other  structures,  and  to  determine  the  dis- 
tance that  they  shall  be  built  from  any  street 
or  alley." 

So  there  can  be  no  doubt  that  the  Legis- 
lature, at  least,  made  attempt  to  confer  on 
said  dty  power  to  establish  building  lines 
along  its  streets  and  alleys.  Neither  the 
charter  provision  nor  the  ordinance  in  ques- 
tion passed  in  pursuance  thereof,  attempting 
to  establish  said  building  line,  make  any  pro- 
vision for  condemning  the  property  abutting 
on  the  street,  nor  for  making  compensation 
to  the  owner  for  the  burden  imposed  upon 
his  property  for  the  public  benefit 

Whether  the  charter  or  ordinance  should  so 
provide  we  think  we  need  not  determine,  nor 
need  we  hold,  according  to  our  views  of  this 
•case,  that  without  such  provision  for  con- 
'demnatlon  and  compensation,  the  charter  or 
•ordinance  is  void  on  constitutional  grounds. 
Possibly  the  charter  and  ordinance  might  be 
construed  as  implying  the  power  to  condemn 
and  to  compensate  for  property  taken  or 
damaged  by  the  lawful  establishment  of  such 
building  lines.  In  some  states.  In  Missouri, 
for  example,  it  la  held  that  a  law  of  this 
kind,  making  no  provision  for  compensation 
to  the  owner,  is  void  as  being  in  contraven- 
ition  of  the  Constitution  against  the  taking 
or  damaging  of  private  property  for  public 
purposes  without  just  compensation.  St 
Louis  V.  Hill,  116  Mo.  627,  22  S.  W.  861,  21 
Cr.  R.  A.  226. 

Two  propositions  of  law  are  mainly  relied 
on  by  defendants  as  justifying  denial  of  the 
peremptory  writ:  First,  that  the  establish- 
ment of  a  building  line,  for  mere  sesthetlc 
purposes,  is  not  a  taking  or  damaging  of 
private  property  for  public  purposes,  within 
the  meaning  of  the  Constitution.     Second, 


that  whatever  be  the  nature  of  tiie  act,  it  is 
clearly  within  the  police  power  of  the  State, 
delegated  to  the  municipality,  and  for  whicli 
no  compensation,  as  for  property  taken  or 
damaged,  can  be  demanded,  and  that  when  so 
taken  or  damaged,  the  injury  is  damnum 
absque  injuria. 

[1]  On  the  first  preposition,  what  is  in- 
cluded within  the  word  **property,"  as  em- 
ployed in  the  Constitution?  Does  it  mean 
the  mere  abstract  thing,  the  thing  possessed, 
In  this  case  the  land  embraced  in  the  bound- 
ary of  the  lot?  We  think  not  Literally 
taken  the  word  is  sometimes  said  to  be  no- 
men  generallssimum,  but  it  is  not  always  so 
used.  Generally,  and  particularly  in  an  or- 
ganic law,  it  comprehends  not  only  the  thing 
possessed,  but  the  right  also  to  use  and  en- 
joy it,  and  every  part  of  it,  and  in  the  case 
of  real  estate  to  the  full  limits  of  the -bound- 
ary thereof.  8  Bouvier^s  Law  Diet  (Rawle*s 
3d  Revision)  2750;  Wells  Fargo  &  Co.  v. 
Mayor,  eta  (D.  C.)  207  Fed.  871  (syl.  4). 
"Things  real  are  such  as  are  permanent  fix- 
ed, and  immovable,  as  lands,  and  rights  is- 
suing out  of,  or  connected  with  lands."  2 
Minor  Inst.  4,  citing  2  Bl.  Com.  15.  In  short, 
land,  property.  Includes  everything  above  and 
below  it  ab  solo  usque  ad  coelum.  2  Minor 
Inst  4,  and  2  Bl.  Com.  17.  As  defined  in  St 
Louis  V.  Hill,  supra,  property  **ls  the  ex- 
clusive right  of  any  person  to  freely  use,  en- 
joy and  dispose  of  any  determinate  object 
whether  real  or  personal."  Citing  1  Bl. 
Com.  138 ;  2  Austin's  Jur.  817,  818 ;  19  Am. 
&  Eng.  Ency.  Law,  248 ;  Lewis  on  Em.  D<»n. 
sections  57,  58,  and  00.  And  in  the  same 
case  it  is  said: 

"Property,  then,  in  a  determinate  object  is 
composed  or  certain  constituent  elements,  to- 
wit:  The  unrestricted  right  to  use,  enjoyment 
and  disposal,  of  that  object" 

And  by  our  statute,  section  17,  chapter,  13, 

serial  section  346,  fifteenth  paragraph.  Code 

1013: 

**The  word  land'  or  'lands'  and  the  words  'real 
estate'  or  *real  property*  include  lands,  tene- 
ments and  hereditaments,  and  all  rights  thereto 
and  interests  therein  except  chattel  Interests." 

And  by  the  seventeenth  paragraph  thereof: 

"The  word  'property'  or  'estate'  embraces  both 
real  and  personal^  estate." 

See,  also,  the  general  discussion  of  Judge 
Brannon,  on  the  definitions  of  "property"  and 
the  right  given  by  the  Constitution  to  "tax 
all  property,  real  and  personal"  in  Coal  & 
Coke  Co.  V.  Tax  Commissioner,  60  W.  Va. 
605,  608,  et  seq.,  53  S.  E.  928. 

[2]  Upon  principle,  therefore,  as  well  as 
upon  authority,  we  hold  that  anything  done 
by  a  state  or  its  delegated  agent,  as  a  mu- 
nicipality, which  substantially  Interferes 
wltli  the  beneficial  use  and  ownership  of 
land,  depriving  the  owner  Of  his  lawful  do- 
minion over  it  or  any  part  of  it,  not  within 
the  general  police  power  of  the  state,  as  com- 
monly understood,  is  a  taking  or  damaging 
of  the  property  without  compensation  within 
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the  meaning  of  our  Constitution,  and  Inliibit- 
ed  thereby. 

[3]  Now  on  the  second  proposition:  Can 
the  charter  authority  to  establish  a  property; 
line,  as  attempted  by  the  ordinance  in  ques- 
tion, be  sustained  under  the  police  power  of 
the  state?  The  demurrer  to  the  alternative 
writ  concedes  the  fact  alleged  that  relators* 
lot  is  not  within  any  of  the  fire  limits  estab- 
lished by  the  municipality;  and  it  is  alleged 
and  not  denied,  but  in  so  far  as  well  plead- 
ed, admitted  by  the  demurrer,  that  the  pro- 
posed structure  does  not  and  will  not  conflict 
with  any  ordinance  or  regulation  of  the  city 
coyerlng  the  safety,  the  health,  the  morals, 
or  the  good  order  among  the  citizens  and  in- 
habitants thereof. 

It  is  conceded  by  relators  that  an  ordi- 
nance clearly  regulative,  and  within  the  po- 
lice powers  of  the  state,  and  within  delegated 
powers  of  the  municipality,  would  be  valid, 
but  it  is  insisted  that  the  ordinance  In  ques- 
tion does  not  fall  within  that  category.  Stat- 
ed in  its  most  comprehensive  terms  by  the 
highest  court  of  our  country  this  power  ex- 
tends not  only  to  regulations  which  promote 
the  public  health,  morals,  and  safety,  but 
to  those  which  promote  Uie  public  conven- 
ience or  the  general  prosperity.  Eubank  v. 
City  of  Richmond,  226  U.  S.  137,  142,  83  Sup. 
Ct  76,  57  L.  Ed.  156,  42  L.  R.  A.  (N.  S.)  1123, 
Ann.  Cas.  1914B,  192,  citing  C,  B.  &  Q.  Ry. 
Co.  y.  Drainage  Com*rs,  200  U.  S.  561,  26 
Sup.  Ct  341,  50  L.  Ed.  596,  4  Ann.  Cas.  1175. 
And  in  the.  same  connection  It  Is  said,  on  the 
authority  of  another  case,  that: 

"It  is  the  most  essential  of  powers,  at  times 
the  most  insistent,  and  always  one  of  the  least 
limltable  of  the  powers  of  government."  Dis- 
trict of  Colnmbia  v.  Brooke,  214  U.  S.  138, 140, 
29  Sup.  Ct.  560,  568  (53  L.  Ed.  941). 

But  the  court  held  in  the  principal  case, 
reversing  the  supreme  court  of  Virginia,  that 
an  ordinance  of  the  city  of  Richmond,  based 
on  a  provision  of  Its  charter  act,  very  sim- 
ilar to  tliat  of  the  City  of  Charleston,  and 
tested  by  the  extreme  limits  of  the  power, 
namely,  the  public  convenience  and  general 
prosperity,  that  an  ordinance  which  required 
the  street  committee  on  request  In  writing 
of  the  owners  of  two  thirds  of  the  property 
abutting  on  any  street  to  establish  a  build* 
Ing  line  on  the  side  of  the  square  on  which 
their  property  fronts  to  be  not  less  than  five 
feet  nor  more  than  thirty  feet  from  the  street 
line,  was  an  unreasonable  exercise  of  the 
police  power,  in  as  much  as  it  authorized  one 
set  of  property  owners  to  control  the  prop- 
erty rights  of  others,  and  therefore  void. 
The  court  did  not  think  it  necessary  to  con- 
sider and  did  not  decide  the  power  of  the 
city  to  establish  a  building  line  or  regulate 
the  structure  or  height  of  buildings,  and  with 
reference  to  the  cases  cited  for  this  propo- 
sition said: 

"The  ordinances  or  statutes  which  were  pass- 
ed on  bad  more  general  foundation  and  a  more 
general  purpose,  whether  exercises  of  the  police 
power  or  that  of  eminent  domain." 


And  concluding  said  the  court: 

"Nor  need  we  consider  the  cases  which  distin- 
guish between  the  esthetic  and  the  material  ef- 
fect of  regulations  the  consideration  of  which 
occupies -some  space  in  the  argument  and  in  the 
reasoning  of  the  cases." 

The  Virginia  court  had  held  that  the  pow- 
er delegated  and  sought  to  be  exercised  by 
the  ordinance  was  in  good  faith  and  a  valid 
exercise  of  the  police  power,  and 

"in  the  interest  of  the  health,  safety,  comfort, 
or  convenience  of  the  public,  and  for  the  benefit 
of  the  property  owners  generally  who  are  af- 
fected by  its  provisions :  and  that  the  enactment 
tends  to  accomplish  all,  or  at  least  some,  of 

these  objects." 

• 

The  supreme  court  of  the  United  States, 

in  reply,  said,  that  by  this  ordinance 

"one  set  of  owners  determine  not  only  the  ex- 
tent of  use  but  the  kind  of  use  which  anotiier  set 
of  owners  make  of  their  property.  In  what  way 
is  the  public  safety,  convenience  or  welfare 
served  by  conferring  such  power?" 

In  Welch  v.  Swasey,  193  Mass.  364,  372,  79 
N.  E.  745  (23  L.  R.  A.  [N.  S.]  1160,  118  Am. 
St  Rep.  523)  a  case  involving  the  power  of 
Boston,  under  its  charter,  to  regulate  the 
height  of  buildings,  and  to  divide  the  dty 
into  districts  for  that  purpose,  and  to  pre- 
scribe different  rules  therefor  in  the  sev- 
eral districts,  all  in  the  Interest  of  the  safety 
of  the  people,  the  court  said  of  the  police 
power  invoked: 

"In  the  exercise  of  the  police  power  the  Legis- 
lature may  regulate  and  limit  personal  rights 
and  rights  of  proiperty  in  the  interest  of  the 
public  health,  public  morals  and  public  safety. 
Commonwealth  v.  Pear,  183  Mass.  242  [66  N.  B. 
719,  67  L.  R.  JL  935]:  Commonwealth  v, 
Strauss.  191  Mass.  645  [78  N  E.  136,  11  L. 
R.  A.  (N.  S.)  968,  6  Ann.  Cas.  842] ;  California 
Reduction  Co.  y.  Sanitary  Reduction  Works, 
199  U.  S.  306,  318  [26  Sup.  Ct.  100.  50  L.  Ed. 
204].  With  considerable  strictness  of  definition, 
the  general  welfare  may  be  made  a  ground,  with 
others,  for  interference  with  rights  of  property, 
in  the  exercise  of  the  police  power.  Common- 
wealth y,  Strauss,  ubi  supra." 

We  have  examined  all  the  Judicial  deci- 
sions cited  by  the  Virginia  court  for  Its  con- 
clusion In  the  Eubank's  case.  With  but  one 
exception,  that  of  State  ex  rel.  Berger  v. 
Hurley,  73  Conn.  536,  48  Atl.  215,  none  of 
them  are  building  line  cases.  The  other  deci- 
sions involve  the  exercise  of  the  police  pow- 
er in  other  classes  of  cases.  One  of  them. 
People  ex  rel.  Kemp  v.  D'Oench,  111  N.  T. 
359,  361,  18  N.  E.  862,  Involved  a  statute  of 
the  legislature  regulating  the  height  of  dwell- 
ing houses  and  houses  used  as  dwellings  for 
more  than  one  family,  thereafter  to  be  erect- 
ed in  the  City  of  New  York.  The  exact  ques- 
tion in  that  case  was  whether  hotel  buildings 
fell  within  the  provision  of  the  statute.  The 
statute  was  held  to  be  a  proper  police  reg- 
ulation, as  applied  to  the  City  of  New  York, 
where  such  regulation  was  necessary  in  the 
judgment  of  the  legislature  to  protect  the 
lives  and  conduce  to  the  health  of  the  occu- 
pants of  such  houses  in  a  thickly  populated 
city,  but  that  such  statute  did  not  and  was 
not  intended  to  apply  to  a  hotel  building.    In 
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the  Ck)iinectlcut  case  the  relator  sought  man- 
damus requiring  the  building  commissioners 
to  issue  to  her  a  permit  to  build  in  front  of 
or  beyond  a  building  line,  which  had  existed 
for  ten  years  or  more  with  the  acquiescence 
of  all  parties.  It  will  appear  from  that  case 
that  the  statute  provided  for  some  proceeding 
to  be  had  beforehand  establishing  such  build- 
ing line,  and  the  contention  of  relator  was 
that  that  proceeding  was  defective  and  void. 
The  conclusion  of  the  court  was,  under  the 
circumstances,  that  relator's  right  to  a  per- 
mit was  open  to  grave  doubt,  and  that  for 
this  reason  a  peremptory  writ  of  mandamus 
ought  not  to  issue. 

Sections  118  and  128,  of  Freund  on  Police 
Power,  dted  by  the  Virginia  court,  are  in 
point  only  in  so  far  as  they  relate  to  cases 
falling  within  the  general  police  power  of 
the  state.  The  sections  of  Mr.  Freund,  par- 
ticularly applicable  to  the  case  at  bar,  where 
the  purposes  of  the  statute  and  ordinance 
are  aesthetic  and  not  to  provide  for  the  safe- 
ty, health  and  morals  of  the  public  in  gen- 
eral, are  sections  180  and  181.  These  latter 
sections  say,  in  accordance  with  the  hold- 
ings of  the  courts  everywhere,  that  for  mere 
beauty  and  symmetry  of  the  streets,  or  for 
mere  aesthetic  purposes,  having  no  reference 
to  the  safety,  health,  morals  or  general  wel- 
fare of  the  community  at  large,  the  State 
may  not  under  its  police  power  regulate  or 
control  the  use  by  the  owner  of  private  prop- 
erty; that  such  right  of  regulation  if  exer- 
cised at  all  must  be  done  under  the  power 
of  eminent  domain,  and  within  constitution- 
al limitations  requiring  just  compensation 
to  be  paid  for  the  taking  or  damaging  of 
private  property.  This  is  the  rule  in  Mass- 
achusetts as  we  understand  the  decisions. 
In  Welch  v.  Swasey,  supra,  the  supreme 
court  of  Massachusetts  says,  that  although 
the  legislature  have  no  power  to  restrict  the 
use  of  private  property  for  purely  aesthetic 
purposes,  yet  when  they  have  determined 
that  the  public  health  or  the  public  safety 
requires  the  limitation  of  the  height  of 
buildings  in  a  city,  In  exercising  the  police 
power  for  such  lawful  purposes  they  may 
also  consider  questions  of  taste  and  beauty. 
Counsel  in  the  case  at  bar  rely  on  McQulllin 
on  Municipal  Ordinances,  sections  82,  429, 
430.  In  section  82,  without  citing  any  au- 
thority, Mr.  McQulllin  does  say,  that  a  mu- 
nicipality under  a  proper  grant  of  power 
oiay,  by  ordinance,  establish  on  certain 
streets  building  lines,  and  provide  that  a 
certain  class  or  character  of  buildings  shall 
be  erected  in  certain  districts.  It  will  be 
found,  however,  we  think,  that  no  adjudged 
case,  except  the  Virginia  case,  reversed,  has 
ever  gone  so  far  as  to  hold  that  for  mere 
esthetic  purposes,  or  beauty  and  symmetry 
of  streets,  the  state  may  in  the  exercise  of 
Its  police  power  alone  limit  the  owner  In  the 
use  of  his  private  property ;  that  if  such  re- 
straint is  imposed  It  must  be  done  under 


the  power  of  eminent  domain  and  not  in  the 
ezerdse  of  the  police  power. 

Mr.  Dillon,  in  his  recent  fifth  edition  of 
his  work  on  Municipal  Corporations,  volume 
2,  section  605,  says: 

"Of  recent  years,  in  response  to  a  growing  de- 
mand for  the  preservation  of  natural  beauty  and 
the  conservation  of  the  amenities  of  the  neigh* 
borhood  resulting  from  the  manner  in  which  it 
has  been  laid  out  and  built  upon,  legislatures 
and  municipalities  liave  sought,  by  statute  and 
by  ordinance,  to  prevent  the  encroachment  of 
undesirable  features^  unsightly  erections,  and  ob- 
noxious trades.  This  legislation,  induced  main- 
ly by  eesthetic  considerations,  has  given  rise 
to  a  series  of  novel  questions  affecting  the  leg- 
islative power  of  both  the  State  and  its  govern- 
mental agent,  the  city.  It  has  been  held  that, 
for  esthetic  considerations  and  to  promote  the 
popular  enjoyment  and  advantages  derived  from 
the  maintenance  of  a  public  park,  the  legisla- 
ture may,  by  virtue  of  the  power  of  eminent 
domain  and  upon  making  just  compensation,  im- 
pose restrictions  upon  toe  manner  in  which 
property  abutting  on  the  park  may  be  improved 
and  used.  Bat  if  is  apparent  that  restrictions 
founded,  not  upon  the  power  of  eminent  domain, 
but  upon  the  exercise  of  the  police  power,  stand 
upon  another  basis,  and  several  cases  have  laid 
down  the  rule  that  by  virtue  of  the  police  power 
merely,  neither  the  legislature,  nor  the  city 
council  exercising  delegated  power  to  legislate 
by  ordinance,  can  impose  restrictions  upon  the 
use  of  private  property  which  are  induced  solely 
by  oesthetic  considerations,  and  have  no  other 
relation  to  the  health,  safety,  convenience^  com- 
fort or  welfare  of  the  city  and  its  inhabitants. 
The  law  on  this  point  Is  undergoing  develop- 
ment, and  perhaps  cannot  be  said  to  be  conclu- 
sively settled  as  '  to  the  extent  of  the  police 
power." 

We  think  this  section  from  Mr.  Dillon 
contains  a  fair  statement  of  the  t^resent 
status  of  the  law  on  the  subject  The  ques- 
tion of  the  extent  of  this  police  power  has 
several  times  been  presented  in  what  are 
known  as  the  bill  or  sign  board  cases,  and 
generally  it  has  been  held,  that  laws  and 
ordinances  operating  to  control  the  height 
of  bill  or  sign  boards,  and  the  distance  from 
the  street  or  street  lines,  based  merely  on 
aesthetic  grounds,  and  having  no  reference  to 
their  safety,  oould  not  be  sustained  nndor 
tlie  police  power  of  the  state.  In  People  ex 
rel.  Wlneburgh  Adv.  Co.  v  Murphy,  105  N. 
Y.  126,  88  N.  B.  17,  21  L.  B.  A.  (N.  S.)  736, 
it  is  held  that  an  ordinance  which  purports 
to  legislate  for  public  safety  must  tend  tn 
some  appreciable  way  to  that  end.  Unless 
there  is  a  substantial  connection  between 
the  assumed  purpose  and  the  end  to  be  ac- 
complished such  ordinance  is  unenfoioeable. 
In  City  of  Rochester  y.  West,  164  N.  Y.  610, 
68  N.  B.  678,  68  Ij.  R.  A.  648,  70  Am.  St 
Rep.  650,  the  charter  of  the  municipality  au- 
thorized an  ordinance  prohibiting  the  erec- 
tion of  bill  boards  exceeding  six  feet  in 
height,  except  with  the  permission  of  the 
common  council.  Construing  an  ordinance 
passed  in  pursuance  of  the  charter  the  New 
York  court  said: 

''We  think  this  statute  conferred  upon  the  com- 
mon council  of  the  city  authority  to  regulate 
boards  *  *  *  so  far,  at  least,  as  such  regu- 
lation was  necessary  to  the  safety  and  welfare 


8.  a) 


ANDERSON  y.  MERCHANTS'  GROCERY  CO. 


109 


of  the  inhabitants  of  th«  dty,  or  peraons  pass- 
ing  along  its  streets." 

This  object  was  clearly  within  the  police 
power.  Neither  the  charter  nor  the  ordl- 
nance  prohibited  the  erection  of  sign  boards 
or  bill  boards  over, six  feet  in  height  abso- 
lutely, but  only  without  permission  of  coun- 
cil, and  the  regulation  of  council  was  limit- 
ed to  public  safety.  To  the  same  effect  is 
Vamey  &  Green  y.  WUllams,  165  Gal.  818, 
100  Pac.  887, 21  L.  R.  A.  (N.  S.)  741,  132  Am. 
St  Rep.  88.  And  in  the  leading  case  of  City 
of  Passaic  <y.  Paterson  Bill  Posting,  Adyer- 
tising  &  Sign  Painting  Ca,  72  N.  J.  Law, 
286,  82  AtL  267,  111  Am.  St  Rep.  676,  5  Ann. 
Oas.  996,  it  was  distinctly  decided  that: 

'  "A  dty  ordinance  requiring  that  sign  or  bill- 
boards shall  be  constmcted  not  less  than  10 
feet  from  the  street  line  is  a  regulation  not  rea- 
sonably necessaiy  for  the  public  safety,  and  can- 
not be  Justified  as  au  exercise  of  the  ^lice 
power." 

The  opinion  in  that  case  dtes  the  leading 
decisions  on  the  subject,  including  some  of 
Chose  already  cited  in  this  opinion. 

Our  conclusion  is,  that  under  the  present 
status  of  the  law,  and  considering  the  pres- 
ent conditions  as  to  iK)pulation  existing  in 
the  cities  of  our  state,  we  should  not  go 
counter  to  the  great  weight  of  authority  and 
take  adyanoed  ground  on  the  question  of 
the  police  power  to  regulate  and  control  the 
use  of  priyate  property,  based  on  mere  ses- 
thetic  ground  and  haying  no  reasonable  ref- 
erence to  the  safety,  health,  morals  and  gen- 
eral welfare  of  the  people  at  large. 

[4]  Whether  without  haying  made  proyi- 
flion  for  condemnation  or  compensation  for 
damages  to  the  property  taken  or  injured, 
and  without  proyldlng  for  such  condemna- 
tion and  compensation  the  charter  and  ordi- 
nance of  the  City  of  Charleston  is  yoid  as 
an  exercise  of  the  power  of  eminent  domain, 
as  already  stated,  we  need  not  decide,  and 
we  leaye  this  question  open  for  farther  con- 
sideration when  a  case  shall  be  presented 
calling  for  such  decision. 

For  the  forgoing  reasons  we  are  of  opin- 
ion that  the  perempU»y  writ  awarded  on  a 
former  day  of  the  term  was  properly  di- 
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(Supreme  Court  of  South  Carolina.     July  17, 

1914.) 

1.  Trial  4=»260— GxysN  iNsnucnoirs— Rs- 

QUE8TBD  INSTBUCTXONS. 

Where  the  court  excluded  the  defense  of  a 
breach  of  a  parol  warranty  of  goods  sold,  plain- 
tilTs  requested  diarge  excluding  such  ddense 
was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  661-469 ;   Dec.  Dig.  <8=s>260.] 

2,  TSIAI.    4s»296— iNSTBUCTIONS^-EyiDENCB. 

In  an  action  for  goods  sold,  where  the  an- 
swer did  not  plead  a  breach  ox  warranties  in 
the  written  contract  and  there  was  no  evidence 
thereon,  the  court's  statement  of  such  warranties 


could  not  haye  misled  the  jury,  in  ylew  of  its 
exclusion  of  an  alleged  parol  warranty. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig/jf   705-713.    716,   716.   718;    Dec.   Dig. 

3.  Appeal   and   Ebbob   4s»1033— Haesclbss 

ERBOB— iNSTBUOnONB    FAyOBABLB    TO    AP- 
PELLANT. 

In  an  action  for  goods  sold,  a  charge  that, 
if  defendant  was  not  damaged  on  account  of 
plaintiff's  misrepresentations  and  fraud,  it  would 
be  liable  for  what  the  goods  were  really  worth 
though  it  had  not  returned  or  offered  to  return 
them,  was  not  prejudicial  to  plaintiff,  since  it 
was  fayorable  to  hinu 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fif  4062-4062;  Dec  Dig. 
«=»1038.] 

4.  Sales  ^=»396— Acnoir  fob  Pbzce— Sufpi- 
ciKNOT  OP  Plea— Fbaud, 

In  an  action  for  goods  sold,  an  answer,  al- 
leging that  when  the  contract  was  made  the 
seller  told  the  buyer  that  the  beverage  was  one 
thing  when  lie  knew  it  was  another,  that  the 
buyer  relied  thereon,  and  that  the  seller  intend- 
ed to  deceive,  was  a  sufficient  plea  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  li34^  1136;   Dec.  Dig.  «5»396.] 

6.  Salbs  ^=s>396— SuPiioiEifOT  ot  Plea— Of- 

7EB  TO  RETUBN. 

An  answer,  in  an  action  for  the  price  of 
soods,  alleging  that  soon  after  their  arnyal  de- 
fendant ascertained  tiieir  character  and  immedi- 
ately declined  to  accept  them,  and  had  not  ac- 
cepted them  and  had  so  notified  the  seller,  suffi- 
ciently alleged  an  offer  to  return. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent. 
Dig.  §f  1134, 1136;  Dec  Dig.  «=s>396.] 

6.  Sales  4=»287— Fbaud  ob  Misbepbesenta- 
tion—Offxb  to  Retubn. 

A  buyer  of  goods  has  a  reasonable  time  In 
which  to  ascertain  fraud  or  whether  the  goods 
come  up  to  the  guaranty,  and,  when  he  ascer- 
tains fraud  or  breach  of  guaranty,  must  notify 
the  seller  and  either  return  the  goods  or  offer  to 
return  them. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig,  f  §  811-316 ;   Dec  Dig.  ^»287.] 

7.  Sales  «=5>324  —  Action  dob  Pbxob  —  Evz- 
DENCI&— Offeb  to  Retubn. 

In  an  action  for  the  price  of  goods  sold,  the 
buyer's  letter,  written  20  days  after  it  received 
the  goods,  stating  that  they  were  held  subject 
to  the  seller's  oraer.  was  admissible  on  the  is- 
sue of  the  buyer's  offer  to  return  them  for  fraud 
inducing  the  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  906,  906 ;   Dec.  Dig.  «s»324.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlon  County ;  J.  W.  De  Vore,  Judge. 

Action  by  Charles  A.  Anderson  against  the 
Merchants'  Grocery  Company.  Judgment 
for  plaintiff,  and  he  appeals.    Affirmed. 

The  exceptions  were  as  follows: 

S)  Because  his  honor  erred,  it  is  respectfully 
[nitted,  in  allowing  the  witness  Charles  A. 
AndersoUi  over  plaintiff's  objection,  to  answer 
the  question,  '*Were  the  goods  you  shipped  the 
Mercnants'  Grocery  Company  pure,  unferment- 
ed.  clarified  fruit  juice?"  It  is  respectfully 
submitted  that  this  was  error  for  the  reason 
that,  his  honor  having  stated  that  the  question 
was  submitted  solely  in  support  of  the  defense 
of  fraud,  no  testimony  should  have  been  re- 
ceived in  support  of  the  defense  of  fraud,  for  the 
reasons  stated  In  plaintiff's  ground  of  objection, 
to  wit:  That  no  actionable  fraud  had  been  al- 
leged in  defendant's  answer,  in  that  there  was 
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no  allegation  of  a  tender  of  a  return  of  the  «>od8 
nor  was  any  damage  alleged  on  account  of  the 
alleged  fraud  of  plaintiff. 

(2)  Because  his  honor  erred  in  allowing,  over 
plaintiffs  objection,  the  following  testimony  of 
L.  C.  Lawrence:  "Q.  Please  state  in  your  own 
way  the  circumstances  connected  with  your  sign- 
ing of  the  order  set  forth  in  the  complaint  A. 
Mr.  Walter  came  in  the  office  and  showed  these 
samples  to  me,  samples  of  this  Mezzo.  I  asked 
him  what  the  composition  of  it  was,  and  he 
said—  (Plaintiff  objects  to  an7  testimony  that 
tends  to  vary  the  written  order.)  Q.  State  what 
representations  were  made  by  this  man  to  you. 
(Oojected  to.  Objection  overruled.  Exception 
noted.)  A.  He  represented  this  to  be  pure,  clar- 
ified, unfermented  juice  from  fruits;  that  it 
was  the  same  class  of  stuff  as  Welch's  grape 
juice.  I  had  a  long  conversation  with  him,  and 
told  him  if  it  was  anything  on  the  order  of  the 
low  grade  of  drinks  they  had  around  here  I 
wouldn't  have  it ;  I  wouldn't  give  him  five  cents 
a  barrel  for  it.  He  said  that  he  guaranteed  it 
was  the  same  class  of  stuff  as  Welch's  grape 
juice,  only'  cheaper,  and  he  would  guarantee  it 
to  be  the  same  stuff/  (Plaintiff  objects  to  the 
above  answer,  and  moves  that  it  be  stricken 
from  the  record.)  The  Court:  You  can  strike 
out  what  he  guaranteed,  but  not  what  he  said 
about  it  being  pure,  unfermented,  clarified  juice 
of  fruits.  (Exception  noted.)"  It  is  respect- 
fully submitted  that  this  testimony  should  have 
been  excluded,  in  that  it  tended  to  add  to,  vary, 
and  contradict  the  written  order  on  which  this 
action  was  based,  and  the  said  testimony  should 
not  have  been  received  in  support  of  the  defense 
of  fraud,  in  that  no  actionaole  fraud  had  been 
alleged  in  defendant's  answer,  as  there  was  no 
allegation  of  a  tender  of  a  return  of  the  goods, 
nor  was  any  damage  alleged  on  account  of  the 
alleged  fraud  of  plaintiff. 

(3)  Because  his  honor  erred  in  allowing,  over 
plaintiff's  objection,  the  following  testimony 
from  the  witness  H.  W.  Little:  "Q.  Did  you 
bear  the  conversation  that  took  place  between 
Mr.  Walter  and  Mr.  Lawrence?  A.  Yes,  sir. 
Q.  What  representations  did  Mr.  Walter  make? 
(Plaintiff  objects  on  grounds  before  stated.  Ob- 
jection overruled.  Exception  noted.)  Q.  Pro- 
ceed, Mr.  Little.  A.  He  said  that  they  han- 
dled nothing  but  high-class  soda  fountain  goods, 
and  said  the  goods  were  pure,  unfermented,  clar- 
ified fruit  juice,  made  from  juice  from  pure 
fruit."  It  is  respectfully  submitted  that  this 
testimony  should  have  been  excluded,  in  that 
it  tended  to  vary,  add  to,  and  enlarge  the  writ- 
ten order  on  Which  suit  was  brought,  and  the 
testimony  could  not  properly  have  been  received 
to  show  fraud,  for  the  reason  that  defendant 
had  alleged  no  actionable  fraud  in  his  answer, 
in  that  there  was  no  allegation  of  a  tender  of  a 
return  of  the  goods  nor  was  there  any  allegation 
of  damage  from  plaintiff's  alleged  fraud. 

(4)  His  honor  erred  in  admitting  in  testimony 
the  letter  of  defendant  to  plaintiff,  marked  *'Ex- 
bibit  C,"  for  the  reason  that  said  letter  had 
solely  to  do  with  the  alleged  breach  of  warranty, 
which  the  court  had  excluded  from  the  case  and 
hence  plaintiff  could  not  be  affected  by  any 
tender  of  a  return  of  the  ^oods  on  account  of  a 
breach  of  warranty  of  which  defendant  had  no 
right  to  complain,  under  the  ruling  of  the  court ; 
his  honor  having  ruled  that  the  letter  was  ad- 
mitted solely  to  show  what  purported  to  be  a 
tender  back  of  the  goods. 

(5)  His  honor  erred  in  not  directing  a  verdict 
for  the  plaintiff  on  plaintiff's  motion,  for  the 
reasons  therein  stated,  to  wit:  In  that  the  un- 
disputed testimony  showed  that  defendant  had 
sold  all  the  goods  for  which  suit  was  brought, 
and  held  open  accounts  on  his  books  against  the 
persons  to  whom  he  had  sold  the  goods,  which 
amounted  to  an  adoption  of  the  contract  and  a 
waiver  of  any  fraud. 

(6)  His  honor  erred  in  the  following  charge  to 
the  jury:  *'I  charge  you  as  a  matter  of  law  Uiat 


under  this  contract  this  is  what  the  plaintiff  un- 
dertook to  guarantee :  He  guaranteed,  *that  our 
Mezzo  is  not  subject  to  any  special  tax,  either 
state,  county,  or  internal  revenue.'  He  guaran- 
tees that.  Is  that  true?  If  that  is  a  fact,  that 
part  of  the  guaranty  is  carried  out;  that  it  is 
not  subject  to  any  special  tax  either  state,  coun- 
ty, or  internal  revenue  tax.  *We  further  guar- 
antee that  these  goods  are  nonalcoholic  and  not 
adulterated  or  misbranded,  within  the  meaning 
of  the  Food  and  Drug  Act.'  Are  they  nonalco- 
holic? If  they  are  not,  he  stood  up  to  that  part 
of  his  guaranty.  If  they  are  not  adulterated 
or  misbranded  within  the  meaning  of  the  Food 
and  Drug  Act— he  doesn't  say  they  are  not 
adulterateid,  but  that  they  are  not  adulterated  in 
the  meaning  of  the  Food  and  Drug  Act,  that  is. 
that  tbey  would  pass  under  the  Food  and  Drug 
Act— if  that  is  so,  he  stood  up  to  that  part  of 
his  guaranty.  Now,  you  have  got  to  ascertain 
from  the  evidence  on  that  particular  part  of  it 
whether  that  is  so  or  not.  No  testimony  that 
has  been  sworn  to  here,  that  you  have  heard, 
but  has  been  ruled  out,  must  be  considered  by 
you.  In  other  words,  no  testimony  in  reference 
to  the  guaranty,  except  these  things  he  under- 
took to  guarantee  in  writing,  is  competent.  If 
the  defendant  undertook  to  prove  that  he  under- 
took to  guarantee  something  else  except  what 
was  in  writing,  that  would  be  incompetent,  and 
you  should  not  consider  such  testimony.  So, 
the  testimony  on  the  guaranty  must  have  ref- 
erence to  what  he  did  guarantee  in  writing  and 
just  what  I  have  read;  and  sH  other  testimony 
that  you  have  heard  that  came  out  before  I  could 
rule  on  it,  you  must  disregard  as  far  as  the 
guaranty  is  concerned."  This  charge  was  er- 
roneous, for  the  following  reasons:  (1)  Because 
a  breach  of  any  guaranty  on  the  points  stated  in 
this  charge  would  be  no  defense  in  this  case  j  (2) 
in  giving  the  defendant  the  benefit  of  a  defense 
he  had  not  set  up;  (3)  in  charging  that  the 
evidence  must  show  that  the  guaranty  mentioned 
in  the  charge  had  been  made  good  or  performed, 
whereas,  eveu  if  a  breach  of  such  guaranties  was 
a  defense  on  which  defendant  was  entitled  to  re- 
ly, it  was  error  to  place  the  burden  of  proving 
a  performance  on  plaintiff,  when  as  a  matter 
of  law  the  burden  would  be  on  defendant  to 
show  a  failure  in  such  guaranties;  (4)  in  plac- 
ing tiie  burden  of  proving  that  the  stated  guar- 
anty had  been  made  good  on  plaintiff;  (5)  in 
making  plaintiff's  recovery  dependent  upon  proof 
which  he  was  not  as  a  matter  of  law  required  to 
make. 

(7)  His  honor  erred  in  charging  the  jury  as 
follows:  "If,  on  the  other  hand,  the  defendant 
within  a  reasonable  time  notified  the  plaintiff 
that  the  goods  did  not  come  up  to  the  guaranty, 
or  that  he  had  made  false  representations  and 
the  goods  were  not  what  they  were  represented 
to  be,  if  he  did  that  in  a  reasonable  time  and 
offered  to  return  the  good^  or  to  tender  the  goods 
to  be  returned,  then  his  defense  would  have 
availed."  This  charge  was  erroneous  in  the  fol- 
lowing respects:  (1)  In  that  it  caused  the  jury 
to  suppose  that  a  breach  of  a  guaranty  would 
be  sufficient  ground  for  the  rescission  of  the 
contract;  (2)  in  instructing  the  jury  that  a 
mere  breach  of  a  guaranty  would  warrant  the 
defendant  in  returning  the  goods  and  rescinding 
the  contract;  (8)  in  instructing  the  jury  that 
the  defendant  would  be  relieved  of  liability  by 
merely  giving  a  notice  to  plaintiff  ^at  the  goods 
did  not  come  up  to  the  guaranty  or  the  represen- 
tations and  offering  to  return  the  goods  without 
proof  of  the  truth  of  such  facts:  (4)  in  that 
such  charge  was  a  charge  of  the  facts,  in  viola- 
tion of  article  5,  §  26,  of  the  Constitution  of  this 
state,  in  stating  to  the  jury  what  acts  by  de> 
fendant  would  make  out  his  defense  or  consti- 
tute fraud. 

(8)  His  honor  erred  in  charging  the  jury  as 
follows:  "If  the  defendant  fails  to  show  he  has 
been  damaged  on  account  of  misrepresentations 
and  fraud,  although  he  has  not  returned   the 
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^oods.  or  offered  to  return  the  goods,  he  would 
still  be  liable  for  what  the  goods  were  really 
worth,  the  actual  value  of  the  goods.  He 
couldn't  wipe  out  the  contract  where  he  had 
kept  the  goods.  If  the  goods  are  of  any  value 
a€  all,  he  must  pay  for  them,  the  value  of  the 
goods  h«  kept*'  This  charge  was  erroneous, 
in  that  it  created  the  impression  on  the  jury 
that,  even  though  defendant  had  not  been  dam- 
aged by  the  alleged  fraud  of  plaintiff  and  had 
not  returned  or  offered  to  return  the  goods,  he 
would  only  be  required  to  pay  the  actual  and 
not  the  contract  price  of  the  goods. 

(9)  His  honor  erred  in  refusing  to  charge 
plaintiff's  third  request  to  charge,  which  was  as 
follows:  "I  charge  you  that  the  defense  of 
breach  of  warranty  cannot  be  considered  by  you 
in  this  case,  for  the  reason  that  the  written  or- 
der upon  which  suit  is  based,  the  execution  of 
which  is  admitted,  contains  warranties,  and  the 
warranty  upon  which  defiendant  places  reliance 
is  not  one  of  them;  the  rule  being  that,  when 
certain  things  are  expressly  warranted  in  a 
written  contract  of  side,  any  other  warranty 
except  those  stated  is  prednded."  It  is  respect- 
fully submitted  that  the  propositions  of  law  in 
said  request  were  sound,  and  the  refusal  to  so 
cbarge  was  prejudicial  to  plaintiff,  in  that  it  per- 
mitted the  jury  to  consider  breaches  of  warranty 
which  were  not  in  issue  in  the  case;  the  issue  of 
warranty  made  by  defendant's  answer  having 
been  already  withdrawn  from  the  jury  by  other 

gortions  of  the  charge  and  by  the  rulings  of  his 
onor.  The  said  refusal  to  charge  was  also  prej- 
udicial, because  it  permitted  the  jury  to  con- 
sider the  breach  of  warranty  set  up  in  defend- 
ant's answer  after  it  had  properly  been  elimi- 
nated from  the  case. 

(10)  His  honor  erred  in  submitting  to  the  jury 
the  issue  of  breach  of  guaranty  or  warranty 
when  there  was  no  such  issue  before  the  court. 

A.  F.  Wooda^  of  Marion,  for  appellant  L. 
D.  lide,  of  Marlon,  for  respondent 


GAGE,  J,  The  plaintiff  sned  on  a  written 
contract  for  goods  delivered  thereunder.  The 
sam  claimed  was  $151.20.  The  jury  fonnd 
102.50.    The  plaintiff  appeals. 

There  are  ten  exceptions,  but  not  nearly 
BO  many  issues.  The  appellant  has  grouped 
them  Into  six,  bnt  there  are  really  only  three 
Issnes  in  the  case. 

The  testimony  shows  this:  That  the  de- 
fendant signed  a  written  order  for  14  kegs 
of  a  soft  drink  called  Mezzo ;  and  that  the 
Mezzo  was  delivered;  and  that  all  of  the 
kegs  were  liold  by  defendant  to  its  custom- 
ers; and  that  one  customer  retamed  to  the 
defendant  4  kegs  which  he  had  bought  of  de- 
fendant; that  some  of  these  costomers  did 
not  pay  defendant  for  the  Mezzo. 

The  answer  plead  two  defenses:  (1) 
Fraud,  and  (2)  breach  of  a  parol  warranty. 
These  in  an  inverse  order. 

[1]  1.  The  court  plainly,  more  than  once, 
excluded  the  second  defense,  because  there 
was  no  warranty  expressed  In  the  paper  or- 
der, such  as  defendant  pleaded.  The  whole 
charge  made  it  plain  to  the  jury  that,  so  far 
as  a  warranty  was  concerned,  the  parties 
were  held  down  to  that  expressed  in  the  pa- 
per contract,  and  none  other.  The  jury  was 
instructed : 

"If  the  defendant  undertook  to  prove  that  he 
undertook  to  guarantee  something  else  except 
what  was  in  writing,  that  would  be  incompe- 


tent and  you  should  not  consider  such  testimony. 
So,  the  testimony  on  the  guaranty  must  have 
reference  to  what  he  did  guarantee  in  writing 
and  just  what  I  have  read;  and  all  other  tes- 
timony that  you  have  heard  that  came  out  before 
I  could  rule  on  it  you  must  disregard  as  far 
as  the  guaranty  is  concerned." 

It  was. needless  therefore  to  charge  plain- 
tlfTs  third  request;  and  that  is  the  basis 
of  the  ninth  exception. 

[2]  2.  It  is  true  the  answer  did  not  plead 
a  bi^each  of  those  warranties  which  were  ex- 
pressed in  the  paper,  nor  was  there  any  tes- 
timony thereabout;  and  the  court  might  well 
have  refrained  from  a  statement  of  those 
warranties.  But  any  such  statement  could 
not  have  misled  the  jury.  In  view  of  the 
plain  instructions  above  quoted. 

[3]  3.  Thus,  exceptions  6,  7,  and  10  are 
without  merit  Nor  is  the  eighth  exception 
well  taken,  because  it  was  a  fftvorable  state- 
ment for  the  plaintiff  of  the  defendant's 
liabiUty. 

The  other  exceptions  related  to  the  first 
defense — ^that  of  fraud.  And,  following  the 
argument,  they  may  be  considered  together. 

[4]  4.  First,  as  to  the  pleadings.  The  An- 
swer alleges  in  effect:  That  the  vendor, 
when  the  contract  was  made,  told  the  Ten- 
dee  that  the  beverage  was  one  thing  when 
the  vendor  knew  It  was  another;  that  the 
vendee  relied  on  the  vendor's  words;  that 
the  vendor  had  the  intent  to  deceive;  that 
the  vendee  declined  to  accept  the  beverage, 
and  so  notified  the  vendor.  By  good  sense, 
and  by  authority,  that  Is  a  sufficient  plea  to 
prove  fraud.  In  every  case  of  fraud  the 
essence  of  the  transaction  is  the  intent  of 
actor.  It  is  not  sufficient,  as  an  indictment, 
to  simply  charge  the  existence  of  the  intent; 
the  pleader  must  go  further,  and  allege  a 
false  statement,  with  knowledge  of  its  falsi- 
ty, the  reliance  upon  it  by  the  other  party,  to 
his  hurt  2  Pom.  Eq.  |  882 ;  Gem  Chem.  Co. 
V.  Youngblood,  58  S.  C.  56,  36  S.  B.  437.  The 
answer  here  meets  the  measure  of  the  law; 
that  in  Bromonla  Go.  v.  Drug  Co.,  78  S.  C. 
482,  59  S.  E.  368,  relied  on  by  appellant,  did 
not  do  so  by  very  much.'  The  testimony  was 
responsive  to  the  plea  and  sustained  It 

[6,  6]  But  the  appellant  further  contends 
that,  to  make  available  the  plea  of  fraud,  the 
respondent  must  have  tendered  back  to  the 
vendor  the  worthless  goods.  The  answer  al- 
leges such  tender.  The  court  charged  the 
jury  that  a  tender  must  be  made.  The  testi- 
mony shows  that  the  tender  was  made. 

5.  The  answer  alleges: 

'*Tfaat  soon  after  the  arrival  of  said  goods  de- 
fendant ascertained  the  character  of  the  same, 
and  thereupon  immediately  declined  to  accept 
the  same,  and  has  not  accepted  the  same,  and 
duly  notified  plaintiff  thereol" 

The  court  charged: 

"If  there  had  been  no  misrepresentation  about 
them,  the  defendant  has  the  right  to  have  u  rea-> 
sonable  time  in  which  to  ascertain  that  fact, 
but  it  was  his  duty  to  do  so  in  a  reasonable 
time,  and  if  he  found  out  that  there  had  been 
misrepresentation,  or  that  the  goods  did  not 
come  up  to  the  guaranty,  it  was  his  duty,  aft- 
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er  be  ascertained  that  fact,  either  as  to  fraud 
or  misrepresentation,  to  notify  the  plaintiff, 
and  either  return  the  goods  or  to  offer  to  re- 
turn them." 

[7]  Twenty  days  after  the  beverage  was 
received,  the  vendee  wrote  the  vendor: 
"These  goods  are  here  subject  to  your  or- 
der." That  letter  was  objected  to.  The 
court  excluded  the  irrelevant  parts  and  ad- 
mitted the  part  above  quoted,  which  Is  clear- 
ly competent 

There  Is  no  ground  to  reverse  the  Judg- 
ment below,  and  it  Is  affirmed. 


(100  S.  C.  1) 

HERNDON  V.  WARDLAW. 

STEVENS,   SANDFORI>  ft  JORDAN  ▼. 

YORK  COTTON  MILLS. 

(No.   8989.) 

(Supreme  Court  of  South  Carolina.     Jan.  18, 

1915.) 

1.  EVIBENCB    ^=s>450  —  Pabol    Evidkncb  — 

WbITTBN    CONTBAOT--CON8TBUCTION. 

Where  the  president  of  a  corporation  sign- 
ed a  memorandum  addressed  to  claimant,  agree- 
ing to  take  $6,000  from  claimant  and  to  issue 
to  him  preferred  stock  bearing  interest  at  7 
per  cent,  it  being  understood  that  after  one 
year,  if  so  desired  by  claimaiTt,  and  after  due 
notice,  the  corporation  would  reimburse  him 
for  the  amount  or  continue  the  transaction  on 
the  same  terms,  to  wit,  to  pay  claimant  an  ad- 
ditional 1  per  cent,  per  annum  on  the  amount, 
which  should  begin  on  the  issue  of  the  stock, 
etc,  the  contract  was  ambiguous  as  to  whether 
it  was  intended  to  evidence  a  sale  of  stock  or 
a  loan  of  money;  and  hence  parol  evidence 
showing  the  surrounding  circumstances  was  ad- 
missible to  enable  the  court  to  ascertain  the 
intention  of  the  parties  and  was  not  within  the 
parol  evidence  rule. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  2066-2082,  2084;  Dec.  Dig.  <8==> 
460.] 

2.  CONTBiCCTS    43S»170    ^    OONTElCPOBANSOUS 
CONSTBUCnON. 

Where  a  written  contract  iA  ambiguous,  the 
practical  construction  which  the  parties  them- 
selves have  given  to  ft,  as  indicated  by  their 
acts,  -may  be  shown  as  reflecting  their  inten- 
tion. 

^[Ed.  Note.— For  other  cases*  see  Contracts, 
Cent  Dig,  i  763;  Dec  Dig.  «=»170.1     . 

3.  COBPOBATIONB       €s»170— CONTBACTS— SaUD 

OF  StocK— Loan. 

A  memorandum,  si^ed  by  the  president  of 
a  corporation  and  addressed  to  claimant  recited 
that  the  corporation  would  take  $6w000  from' 
claimant  and  issue  pireferred  stock  therefor  at 
7  per  cent:  payable  semiannually,  it  being  un- 
derstood that  after  one  year,  If  claimant  desired; 
and  after  due  notice,  the  corporation  would  re- 
imburse him  for  the  amount  or^  continue  the 
transaction  on  the  same  terms,  to  witi  paying 
claimant  an  additional  1  per  cent,  per  annum 
on  the  amount  from  the  issuance  of  the  stock. 
At  the  expiration  of  the  year  claimant  gave  no- 
tice of  his  election  to  terminate  the  contract 
and  require  payment  of  the  amount  on  surren- 
der of  the  certificates,  but  time  therefor  was  ex- 
tended, and  at  the  expiration  of  another  year 
the  corporation's  president  wrote  claimant  that 
the  money  would  be  paid  in  installments  of  $2.- 
000  each  at  specified  dates.  Hdd^  that  such 
facts  created  claimant  a  creditor  of  the  corpora- 
tion and  not  a  stockholder. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  624-632;    Dec  Dig.  «=»170.] 


4.  COBPOBATIONS  4=^170  -*  StOOKHOLDEBS  — 
"INTEBEST." 

The  word  ''interest,"  where  used  in  a  con- 
tract to  pay  money  to  a  corporation,  the  payer 
receiving  preferred  stock,  is  z)ot  equivalent  to 
the  word  ''dividends,**  and  sustains  the  view 
that  the  parties  intended  a  loan  and  not  a  sale 
of  stock. 

[Eid.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §{  624-632 ;   Dec.  Dig.  ^=>170. 

For  other  definitions,  see  Words  and  Phrasesy 
First  and  Second   Series,   Interest] 

6«  Evidence  ^=>462— Pabol  Evidence— Na- 
tubb  of  contbact. 

A  contract  which  on  its  face  may  evidence 
a  sale  of  corporate  stock  may  be  shown  by  parol 
to  have  been  merely  for  a  loan  of  money. 

[Ed.  Note.—For  other  cases,  see  Evidence, 
CSent  Dig.  {J  2134-2139;    Dec  Dig,  <e=»462.3 

6.   COBPOBATIONS       ^s»453~-CONTBA0rgfl     EXE- 
CUnON^SlQNATTTBB  OF  OlTtCEB. 

Where  a  written  contract  showed  on  its 
face  that  it  was  made  for  a  corporation,  and 
that  W.,  its  president,  had  authority  to  act  for 
the  corporation,  the  fact  that  he  signed  the  con- 
tract "W.,  President,**  or  "Pt,"  did  not  indicate 
that  the  abbreviation  was  mere  descriptio  per- 
son»  and  that  the  contract  waa  his  own  and  not 
that  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  CJorporations, 
CJent  Dig.  ($  1798,  1799 ;   Dec  Dig.  «8=»453.] 

Appeal  from  CkMmnon  Pleas  Circuit  Court 
of  York  County;  J.  W.  De  Vore,  Judge. 

In  the  matter  of  insolvency  proceedings  by 
Steve&s,  Sandford  &  Jordan  against  the 
York  Cotton  Mills,  in  wMch  J.  G.  Wardlaw 
was  appointed  receiver.  He  denied  the  claim 
of  B.  J.  Heriidon  as  a  creditor  of  the  cor- 
poration,, and  from  a  judgment  in  favor  of 
claimant  the  receiyer  appeals.    Affirmed. 

W.  W.  Lewis,  of  Yorkville,  for  appellant 
C.  B.  Spencer  and  J.  S.  Bxlce,  both  of  York- 
ville,  for  respondent 

HYDRICE,  J.  On  April  4,  1910,  the  re- 
spondent Hemdon  and  York  Cotton  Mills, 
by  its  president,  J.  G.  Wardlaw,  made  the 
following  contract: 

"Yorkville,  S.  C,  April  4,  1910. 
'"R.  J.  Hemdon,  Esq.,  Yerkrille,  S.  C:  We 
agree  to  take  $6,000  from  you,  say,  on  April 
25th,  May  27th,  and  June  24th,  1910,  to  issue 
you  preferred  stock  bearing  interest  at  7  per 
cent,  payable  semiannually.  It  being  under- 
stood that  after  the  expiration  of  one  year,  if 
so  desired  by  you,  and  after  due  notice,  that  we 
will  reimburse  you  for  the  amount  or  continue 
the  transaction  upon  the  same  terms  as  at  pres- 
ent, vis.,  to  pay  you  an  additional  1  per  cent 
per  annum  on  tiie  $6,000,  which  shall  begin  up- 
on tiie  issue  of  the  stock.  . 

"J.  G.  Wardlaw,  President. 
"I  agr«e  to  the  above.    R.  J.  Herndon.^' 

At  that  time  the  corporation  had  no  i>re- 
f erred  stock;  but  on  April  21,  1910,  the 
stockholders  met,  and,  by  resolution  duly 
adopted,  Increased  the  capital  stock  from 
$150,000  to  $800,000.  It  was  provided  that 
the  Increase  or  new  stock  should  be  pre- 
ferred  stock,  the  preference  consisting  chiefly 
in  its  being  given  priority  over  the  old  or 
common  dtock  as  to  assets,  in  case  of  final 
liquidation,  and  as  to  cumulative  dividends 
out  of  tjie  net  earnings  to  the  extent  of  7 
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per  cent  per  annum,  payable  in  Jannary  and 
July  of  eacb  year,  and  no  mortgage  was  to 
be  placed  on  tlie  property  during  tbe  life 
of  the  preferred  stock.  It  appears  that  a 
mortgage  was  then  ontstanding  to  secure 
certain  bonds.  The  proceeds  of  the  sales 
of  the  preferred  stock  were  to  be  used  to 
retire  these  outstanding  bonds  and  to  pur^ 
dtiase  new  machinery,  and  the  right  was 
reserved  to  retire  the  preferred  stock  on 
July  1,  1915,  at  par  together  with  any  un- 
paid dividends. 

Hemdon  was  a  stockholder  and  also  a 
creditor  of  the  mill8»  and  knew  of  the  terms 
and  conditions  above  stated  upon  which  the 
preferred  stock  was  to  be  issued.  He  ad- 
vanced m<Miey  to  the  mUls  according  to  the 
agreement  of  April  4th,  and  on  June  1, 1910, 
the  following  agreement  was  executed : 


Ml 


'Memorandum  of  agreement  made  this  Ist 
day  of  June,  1910,  between  B.  J.  Hemdon  and 
J.  G.  Wardlaw,  president  of  York  Cotton  MiUs, 
all  of  county  and  state  aforesaid,  witnesseth: 

**R.  J.  Hemdon  has  bought  sixty  shares  of  the 
preferred  stock  of  York  Ck>tton  Mills,  paying 
therefor  $6,000  in  cash,  and  has  .  been  issued 
three  certificates  of  stock,  each  for  S2,000,  and 
dated  July  1,  1910. 

''The  York  Cotton  Mills  agrees  to  pay  the 
said  B.  J.  Hemdon  8  per  cent  interest  on  the 
said  $6,000  from  July  1,  1910,  payable. semian- 
nually, that  is,  1  per  cent  in  addition  to  the  7 
per  cent  dividend  named  in  the  certificate. 

"On  July  1,  1911,  after  thirty  days'  notice, 
this  contract  may  be  terminated  by  eitherpar- 
ty,  the  $6,000  being  paid  to  the  said  E.  J.  Hem- 
don upon  the  surrender  of  the  certificates  of 
stock,  or  by  mutual  consent  it  may  be  contin- 
ued at  pleasure  .upon  the  same  terms  as  herein- 
before mentioned. 

**In  witness  whereof  we  have  set  our  hands 
and  seals  this  1st  day  of  June,  1910. 
"R.  J.  Herndon.      iL.  S.] 
"J.  Q.  Wardlaw,    fc.  S.] 

•^President  York  Cotton  Mills.'* 

On  July  1,  1910,  in  acoordanoe  with  these 
agreements,  60  shares  of  preferred  stock, 
of  the  par  value  of  $100  each,  vi^re  issued 
to  Hemdon,  evidenced  by  three  certificates 
of  20  shares  each.  These  certificates  were 
in  the  usual  form  of  oertiQcales  of  prefo'- 
red  stock,  wlth^the  rights,  terms,  and  con- 
ditions, specified  in  the  rei^olution  above 
mentioned,  indorsed  thereon.  There  was 
nothing  on  them  or  on  the  books  of  the 
corporation  to  show  that  they  were  held  by 
Hemdon  otherwise  than  as  any  other  holder 
of  preferred  stock.  At  the  same  time,  Hern- 
don converted  another  obligation  which  he 
held  against  the  corporation  for  $2,500  into 
preferred  stock,  and  received  therefor  a  cer^ 
tificate  similar  in  all  respects  to  those  flrs£ 
above  mentioned.  As  to  this  stock,  no  col- 
lateral agreement  was  made,  and  it  is. not 
in  issue.  In  pursuance  of  the  agreement  of 
June  1st,  relative  to  the  $6,000,  Hemdon 
gave  tbe  required  notice  of  demand  for  pay- 
ment on  July  1,  1911.  BubseQuently,  at  the 
request  of  the  president  of  the  mills,  he 
agreed  to  extend  the  time  of  payment  an- 
other year,  under  the  existing  contract. 
Again,  in  1912,  he  gave  the  required  notice 
of  demand  of  payment  on  July  1,  1912.    On 
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being  told  by  the  president  that  the  mills 
could  not  pay  him  then,  he  d^nanded  and 
received  the  following  additional  agreement: 

"Yorkville,  S.  0.,  June  17,  1912. 

"Prot  R.  J.  Hemdon,  Yorkville,  S.  0.— Dear 
Sir:  Referring  to  certain  obligations  of  this 
company  held  by  you,  these  papers  will  be  paid 
to  you  as  follows: 

"$2,000  on  October  15,  1912. 

*N  ;2,000  on  November  15,  1912. 

"i;2,000  on  December  16.  1912. 

"Yours  truly,    [Signed]    J.  G.  Wardlaw, 

"President  and  Treasurer." 

On  October  9,  1912,  the  princinal  acticm 
above  entitled,  which  is  a  creditors*  bill, 
was  commenced  for  the  appointment  of  a 
receiver,  sale  of  the  assets,  and  payment 
of  the  debts  of  the  corporation.  A  receiver 
was  appointed,  creditors  were  called  on  to 
prove  their  claims  and  enjoined  from  pro- 
ceeding otherwisa  Under  the  call  for  credi- 
tors, Hemdon  presented  this  claim,  alleg- 
ing that  in  the  transactions  above  set  forth 
he  loaned  the  corporation-  $6,000,  and  re- 
ceived the  stock  as  collateral  security  for 
the  payment  thereof.  The  receiver  denied 
liability  of  the  corporation  on  the  allegation 
that  Hemdon  was  a  stockholder  and  not  a 
creditor.  The  clerk  of  court,  to  whom  it  was 
referred  to  take  proof  of  claims,  sustained 
Hemdon's  contention,  and  his  findings  and 
conclusions  were  confirmed  by  the  circuit 
court. 

It  will  be  seen  at  a  glance  that  the  pivo- 
tal question  in  the  case  is:  Was  Hemdon  a 
creditor  or  a  stockholder?  In  solving  that 
question,  the  circuit  court  admitted  in  evi- 
dence, over  appellant's  objection,  the  agree- 
ment of  April  4,  1910,  and  the  letter  oi;  June 
17,.  1912,  above  quoted,  and  parol  testimony 
of  the  facts  and  circumstances  existing  and 
surrounding  the  partijes  at  the  time  of  the 
transaction,  and  ahso  of  their  agreement  that 
it  was  intended  to  be  a  loan  with  the  stock 
as  collateral  security  therefor. 

[1]  If  the  testimpny  was  competent,  it 
abundantly  established  Hemdon's  contention. 
But  appellant  strenuously  ivges  that  it  was 
lncomi>etent  because  violative  of  the  tule 
that  parol  testimony  is  inadmissible  to  con- 
tradict or  vary  the  terms  of  a  written  in- 
strament  The  rule  is  well  settled,,  but  it  is 
not  Inflexible,  and  it  has  limitations  and  ex- 
ceptions which  are  as  well  settled  as  the 
rule  itself. 

It' is  not  and  cannot  be  contended  that  the 
agreement  of  April  4,  1910,  or  the  letter  of 
June  17,  1912,  violate  the  rale,  for  they 
are  in  writing;  but  these  are  objected  to  on 
the  ground  that  the  one  was  merged  in  the 
agreement  of  June  1,  1910,  and  the  other 
affords  only  an  inference  of  tbe  interpreta- 
tion of  that  agreement  by  the  parties  them- 
selves, while  its  true  meaning  is  to  be  inter- 
preted by  the  court  from  the  language  there- 
in used  by  the  parties. 

[2]  No  doubt,  the  general  mle  of  interpre- 
tation of  contracts  is  that,  where  they  are 
plain  and  unambiguous,  the  court  shall  ascer- 
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tain  the  intention  of  the  parties  thereto  from 
the  language  nsed  by  them.  But  when  the 
construction  is  rendered  doubtful  by  the  lan- 
guage used,  with  the  Tiew  of  ascertaining 
their  true  meaning  and  the  intention  of  the 
parties,  the  courts  look  not  only  to  the  lan- 
guage employed^  but  to  the  subject-matter 
and  the  surrounding  circumstances,  so  that 
they  may  view  them  in  the  same  light  that 
the  parties  did  when  they  executed  them.  In 
such  cases,  previous  colloquium  and  all  writ- 
ings which  led  up  to  the  contracts  are  ad- 
missible, not  to  vary  or  contradict  them,  but 
merely  to  explain  them  and  aid  in  their  in- 
terpretation. So,  too,  in  such  cases,  the 
practical  construction  which  the  parties 
themselves  have  given  them,  as  indicated  by 
their  acts  under  them,  may  be  shown  as  re- 
flecting their  intention  in  making  them. 
These  principles  are  well  sustained  by  the 
authorities,  and  under  them  the  evidence 
objected  to  was  admissible,  because  the  con- 
tract of  June  1,  1910,  was  one  of  doubtful 
interpretation.  If  Hemdon  was  to  be  only 
a  stockholder,  why  was  that  agreement 
made?  If  the  transaction  was  intended  to  be 
an  absolute  sale  of  the  stock,  as  the  agree- 
ment in  its  first  clause  declares,  there  was 
no  reason  for  doing  more  than  accepting  his 
money  and  issuing  to  him  the  certificates  of 
stock.  That  was  all  that  was  done  when  he 
took  the  (2,600  worth  of  preferred  stock 
which  he  purchased  outright  It  may  be 
said,  however,  that  the  writing  was  neces- 
sary to  show  that  the  stock  was  to  bear  8, 
instead  of  7,  per  cent,  as  provided  in  the 
resolution  for  its  issue,  and  that  it  was  to  be 
redeemed  by  the  corporation  in  a  shorter 
time  than  that  specified  in  the  resolution  for 
the  retirement  of  the  preferred  stock.  While 
these  provisions  of  the  contract  are  consist^ 
ent  with  that  view  of  the  transaction,  they 
are  equally  consistent  with  the  construction 
that  it  was  a  loan  with  the  stock  as  collat- 
eral security.  If  it  be  said  that  they  are 
inconsistent  with  the  latter  view,  because 
there  was  no  authority  to  pledge  the  stock 
as  collateral,  it  is  answered  there  was  no 
more  authority  to  agree  to  pay  8  per  cent 
dividends  thereon,  or  to  redeem  it  within  the 
time  fixed  in  the  resolution. 

[S]  It  is  not  deemed  necessary  to  consider 
or  decide  whether,  under  the  circumstances, 
the  president  of  the  corporation  could  have 
pledged  the  stock  as  collateral  security,  or 
have  made  a  contract  binding  on  the  corpora- 
tion to  redeem  it  within  the  time  fixed  in  the 
resolution.  But  his  authority  to  borrow 
money  and  bind  the  corporation  for  the  pay- 
ment thereof  is  unquestioned.  Therefore,  if 
it  b(d  conceded  that  he  had  no  power  to 
pledge  the  stock,  or  bind  the  corporation  by 
an  agreement  to  redeem  it  at  the  time  speci- 
fied in  the  agreement,  it  does  not  affect  Hern- 
don's  status  as  a  creditor,  since  he  claims  no 
preference  or  priority  under  or  by  virtue  of 
his  having  the  stock. 


[4]  But  the  agreement  further  provides 
that  the  corporation  shall  pay  "interest**  on 
the  said  $6,000;  "that  is,  1  per  cent  in  addi- 
tion to  the  7  per  cent  dividend  named  in  the 
certificates.**  The  certificates  provide  for  the 
payment  of  dividends,  not  interest  The  use 
of  the  word  "interest"  in  the  agreement  sus- 
tains the  view  that  the  parties  intended  the 
transaction  to  be  a  loan. 

The  agreement  also  provides  that  on  July 
1,  1911,  after  30  days*  notice,  it  might  be 
terminated  by  either  party;  that  is,  the  cor- 
poration had  the  right  to  pay  back  tbe  mon- 
ey and  demand  the  surrender  of  the  stock, 
or  Herndon  had  the  right  to  demand  pay- 
ment of  the  money  on  surrender  of  the  stock 
— a  provision  which  is  much  more  suggestive 
of  a  loan,  with  the  stock  as  collateral  securi- 
ty, than  an  absolute  sale  thereof. 

[6]  There  is  another  exception  to  the  rule 
of  evidence  involved  by  appellant  under 
which  the  evidence  objected  to  was  admissi- 
ble ;  and  that  is  that  where  a  deed  appears 
on  its  face  to  be  an  absolute  sale,  it  may  be 
shown  by  parol  evidence  to  have  been  intend- 
ed only  as  a  mortgage.  We  see  no  reason 
why  this  principle  should  not  apply  in  this 
case.  The  rule  should  work  both  ways — it 
is  said  to  be  a  poor  rule  that  does  not — and 
avail  the  mortgagee  as  well  as  the  mort- 
gagor. 

[6]  The  only  other  point  which  need  be  no- 
ticed is  that  the  contracts  show  that  they  were 
made  with  Wardlaw  personally,  and  not  with 
York  Cotton  Mills;  the  contention  being  that 
the  words  "President"  or  "Pt,"  the  abbrevi- 
ation for  it  and  such  like  words,  after  the 
name  of  Wardlaw  signed  to  the  agreement 
are  merely  descriptive  of  the  person.  But  the 
contracts  show  on  their  face  that  they  were 
made  for  the  corporation,  and  the  evidence  is 
undisputed  that  Wardlaw  had  authority  to 
act  for  the  corporation  in  borrowing  money, 
that  he  did  so  act  and  that  the  corporation 
got  and  used  the  respondent's  money.  It 
will  not  now  be  allowed  to  defeat  its  obliga- 
tion upon  such  a  technical  ground. 

Judgment  afllrmed. 

WATTS,  FRASER,  and  GAOE,  JJ.,  concur. 
The  CHIEF  JUSTICE    disqualified. 


a43  Ga.  69) 
WOOD  V.  STUBBS.     (Na  162.) 
(Supreme  Court  of  Georgia.    Jan.  18,  1916.) 

(SyUabuM  by  the  Court,) 

1.  Intoxicating  Liquobs  ^=>279— Nuisance 
—  Petition  —  Rbstbaininq   Obdeb  —  Con- 

Where,  under  Civ.  Code  1910.  f  6335  (com- 
monly known  as  the  "bllDd-tlger'*  law),  a  ver- 
ified petition  was  presented  to  the  presiding 
judge,  sufSciently  alleging  that  the  nuisance  was 
existing  and  continuing,  and  praying  that  the 
defendant  be  enjoined  from  selling  spirituous, 
malt,  or  intoxicating  liquors  at  a  certain  place, 
and  the  pudge  set  a  time  for  the  hearing  of  such 
application  and  granted  a  temporary  restrain- 
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ing  order  to  operate  in  the  meantime,  and  where 
after  service  thereof  the  defendant  violated  such 
restraining  order  and  a  rule  was  issued  against 
him  to  show  cause  why  he  ^ould  not  be  punish- 
ed for  contempt^  the  restraining  order  was 
not  void,  so  as  to  furnish  no  basis  for  the  con- 
tempt proceeding,  on  the  ground  that  the  origi- 
nal petition  did  not  allege  facts  which  would 
authorize  the  court  to  take  jurisdiction  or  con- 
tain a  specific  prayer  for  such  a  temporary  or- 
der. There  was  no  error  in  refusing  to  set 
aside  the  restraining  order  on  the  grounds  men- 
tioned. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  §  414 ;   Dec.  Dig.  <8=»279.1 

2.  SuFFiciBNCT  or  Evidence. 

The'  evidence  was  sufficient  to  authorize  the 
judgment  finding  the  respondent  to  be  in  con- 
tempt 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

Proceedings  by  W.  B.  Stubbs  against  I. 
Wood.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Afilrmed. 

Osborne  &  Lawrence,  of  Savannah,  for 
plaintiff  in  error.  Gea  H.  Richter  and  W.  C. 
Hartridge,  SoL  Gen.,  both  of  Savannah,  for 
defendant  in  error. 

ATKINSON,  J.  Judgment  afilrmed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent 


a4B  Oa.  70) 

WBITZ  ▼.  STUBBS. 

BLIOPOLO  V.  SAME. 

(No.  153.) 

(Supreme  Court  of  Georgia.    Jan.  18,  1016.) 

(Syttahiu  hif  th^  Cowrt.) 

Cases  Cortboixbd. 

These  cases  are  controlled  by  the  rulings  in 
the  case  of  Wood  v.  Stubbs,  84  S.  B.  114,  this 
day  decided. 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  (Charlton,  Judge. 

Actions  between  L.  Weits  and  J.  G.  BUo- 
polOb  and  W.  B«  Stubbs.  From  the  jud«;- 
ments,  Weitas  and  Bliopolo  bring  error.  Af- 
firmed. 

Osborne  &  Lawrence,  of  Savannah,  for 
plaintiff  in  error  Weitz.  Robt.  L.  Coldlng, 
of  Savannah,  for  plaintiff  in  error  Bliopolo. 
Geo.  H.  Richter  and  W.  C.  Hartridge,  Sol. 
Gen.,  both  of  Savannah,  for  defendant  in  er- 
ror. 

ATKINSON,  J.  Judgment  afl^med.  All 
the  Justices  concur,  except  FISH,  O.  J.,  ab- 
sent. 


a43  Oa.  47) 

HARRIS  V.  AMOS.     (No.  143.) 

(Supreme  Court  of  Georgia.     Jan.  16,  1915.) 

(Byllab^s  ly  the  OourU} 

1.  Wills  «=5»865,  866  —  Construction  —  In- 
testacy. 

Martha  Harris  died  leaving  a  will.    For  a 
numbor  of  years  before  her  death  the  testatrix 


owned  two  adjacent  city  lots,  both  rectangular 
in  shape,  each  fronting  35  feet  on  Third  avenue, 
and  extending  back  in  uniform  width  about 
180  feet  to  an  alley.  For  about  ten  years  im- 
mediately before  the  death  of  the  testatrix  a 
fence  separated  the  two  lots  along  the  entire 
dividing  line.  On  one  of  the  lots  was  a  resi- 
dence in  which  the  testatrix  resided.  The  other 
was  cultivated  as  a  garden.  The  will  contained 
four  items  as  follows: 

"Item  1.  I  bequeath  to  my  beloved  father. 
Washington  Amos,  the  house  and. lot  where  I 
reside,  known  as  510  Third  avenue,  for  and 
during  his  natural  life,  with  all  income  there- 
from; and  after  his  death,  should  Washington 
Amos'  wife,  Jane  Amos,  be  in  life,  she  is  to 
take  for  the  remainder  of  her  life  under  the 
same  conditions  as  set  out  above ;  and  upon  the 
death  of  both,  same  to  revert  to  my  estate  and 
to  be  divided  under  the  laws  of  distribution. 

"Item  2.  I  desire  and  direct  the  executor  of 
mv  will  to  cut  off  from  the  rear  of  the  lot  upon 
which  my  house  is  located,  and  also  from  the 
lot  adjacent,  a  lot  of  thirty  feet  wide,  fronting 
on  an  alley,  and  running  the  width  of  both -lots, 
and  deed  same  to  my  husband  Jim  Harris. 

"Item  8.  I  bequeath  to  my  husband,  Jim  Har- 
ris, all  of  my  personal  and  household  effects, 
with  the  exception  of  my  sewing-machine  and 
trunk.  I  desire  my  sewing-machine  to  be  given 
to  my  niece,  Martha  Stanfield,  and  the  trunk 
to  my  niece,  Susan  Stanfield. 

"Item  4.  I  hereby  appoint  my  father,  Wash- 
ington Amos,  as  executor  of  this  my  will,  with- 
out bond,  and  he  is  expressly  relieved  from 
making  any  returns  to  the  court" 

When  the  testatrix  died  she  left  surviving  the 
husband  named  in  the  will,  but  no  children  or 
other  heirs,  and  no  debts.  The  will  was  duly 
probated  by  the  executor.  Held,  properly  con- 
strued, there  was  an  intestacy  as  to  so  much 
of  the  lot  adjacent  to  the  one  on  which  the 
testatrix  resided  as  was  not  included  in  the  be- 
quest to  the  hnsband  under  the  second  item  of 
the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §i  2188-2203 ;  Dec.  Dig.  «&=»865,  866.] 

2.  Wills  ^=>865,  866— Partial  '  Intestacy— 
Descent  of  Pbopebtt. 

In  an  action  against  the  executor  by  the 
husband,  claiming,  as  legatee,  so  much  of  the 
land  as  was  bequeathed  to  him  under  item  two 
of  the  will,  and,  as  sole  heir  at  law,  so  much 
of  the  lot  adjacent  to  that  on  which  testatrix 
resided  as  was  not  disposed  of  by  the  will,  when 
the  uncontradicted  evidence  was  as  stated 
above,  the  plaintiff  was  entitled  to  a  verdict 
for  all  of  the  lands  for  which  he  sued,  and  it 
was  erroneous  to  direct  a  verdict  finding  for 
him  only  the  lands  bequeathed  by  the  second 
item  of  the  will,  and  for  the  defendant  a  life 
estate  in  all  the  rest  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  II  2188-2203 ;  Dec  Dig.  <S=>865,  866.] 

Error  from  Superior  Court,  Bible  County; 
H.  A.  Mathews,  Judge. 

Action  by  Jim  Harris  against  Washington 
Amos,  executor.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

L.  D.  Moore,  of  Macon,  for  plaintift  in  er- 
ror. 


ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent 
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TURNER  BROS.  v.  CLARKE.    (No.  138.) 
<Sapreme  Court  of  Georgia.     Jan.  16,  1915.) 

(8yllahu9  by  the  Court.) 

1.  Sales  «=»261—Wabbantt— Intention   of 
Pabties. 

An  affirmation  of  soundness  of  a  horse, 
made  at  the  time  of  sale,  may  or  may  not 
amount  to  a  warranty,  according  to  the  inten- 
tion of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  |§  727-786;  Dec.  Dig.  <S=»261.] 

2.  Pbincipal  and  Agent  ^=s>104— Authobi- 

TT  OF  AQENT^WaBBANTT. 

A  salesman  employed  by  a  dealer  in  horses 
and  mules,  who  bought  and  traded  for  his  prin- 
•cipal,  contracted  to  sell  to  a  purchaser  two 
horses,  and  to  receive  in  part  payment  therefor 
a  mule  at  a  value  mutuailly  fixed  by  the  sales- 
man and  the  puit:haser^  Under  these  circum- 
stances the  salesman,  in  the  course  of  the  ne- 
gotiations and  to  induce  the  sale,  was  author- 
used  to  warrant  the  soundness  of  the  horses, 
and  to  bind  his  principal  by  such  warranty.. 
[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  U  204-297;  Dea  Dig.  «s» 
104.] 

3.  Pbinoepai.  and  Agent  ^=s>121— Authobitt 
OF  Agent— Extent— Evidenoe. 

The  testimony  was  insufficient  to  show 
knowledge  by  the  purchaser  that  the  salesman 
was  without  authority  to  make  the  warranty 
alleged  to  have  been  made,  and  there  was  no 
error  in  repelling  the  salesman's  testimony  that 
he  waa  without  authority  to  warrant  the  sound- 
ness of  tlie  horses. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  413-415;  Dec.  Dig.  «=s» 
121.] 

4.  Appeal  and  Ebbob  «=5>1060— Tbiai,  €5» 
142  —  Habicless  Ebbob  — Bbeaoh  of  Wab- 
bantt. 

Where  a  witness  specifically  describes  the 
aymptoms  of  two  horses  afflicted  with  disease, 
it  is  for  the  jury  to  determine  the  similarity  of 
the  symptoms;  hut  a  new  trial  is  not  required 
in  this  case  because  the  court  allowed  the  wit- 
ness to  testify  that  the  symptoms  of  disease  of 
both  horses  were  alilce. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  1068,  1009,  4153-4157, 
4166;  Dec.  Dig.  <8=s>1050;  Trial,  Cent  Dig; 
f  837;  Dec.  Dig.  <8=»142.] 

5.  Vebdict  Sustained. 

The  evidence  authorized  the  verdict 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Action  by  W.  H.  Clarke  against  Turner 
Bros.  Judgment  for  plaintiff,  and  defendants 
t)ring  error.    Affirmed. 

McClelland  &  McClelland,  of  Atlanta,  for 
plaintiffs  in  error.  Mark  Bolding,  of  Atlan- 
ta, for  defendant  in  error. 

EVANS,  P.  J.  The  defendants  were  horse 
dealers,  and  through  their  salesman  sold  the 
plaintiff  two  horses.  It  was  alleged  that 
the  horses  died,  within  a  week  of  the  pur- 
<!hase,  from  a  malady  with  which  they  were 
afflicted,  and  which  was  not  apparent  to  the 
plaintiff.  The  plaintiff  further  alleged  that 
the  salesman  warranted  the  horses  to  be 
sound  and  ready  for  work,  and  that  suit 
was  for  the  breach  of  this  warranty. 


[1]  L  The  plaintiff  waa  allowed  to  testify 
that  he  told  the  salesman  that  he  was  about 
to  harvest  his  crop,  and  did  not  wish  to 
buy  the  horses  unless  they  were  well  broken 
and  ready  for  work,  and  that  the  salesman 
told  him  that  the  horses  were  absolutely 
sound  and  ready  for  work.  The  i>bjectlon  to 
the  testimony  was  that  the  salesman's  state- 
ment was  but  an  expression  of  opinion,  and 
that,  if  the  statement  amounted  to  a  warranty, 
the  salesman  was  not  shown  to  have  author- 
ity to  make  a  warranty.  An  affirmation  of 
soundness  of  a  horse,  made  at  the  time  of 
sale,  may  or  may  not  amount  to  a  warranty, 
according  to  the  intention  of  the  parties. 
Terhune  ▼.  Dever,  36  Ga.  648.  The  trial 
judge  aptly  instructed  the  Jury  on  the  differ- 
ence between  a  representation  of  fact,  wheth- 
er intended  as  a  warranty  or  mere  expres- 
sion of  opinion,  as  understood  by  the  parties. 

[2]  2.  The  salesman  was  shown  to  have 
been  employed  for  several  years  by  the  de- 
fendants, who  were  dealers  in  horses  and 
mules,  buying  and  trading  for  his  employers. 
In  the  instant  case  the  plaintiff  agreed  to 
pay  the  price  asked  for  the  horses  by  the 
salesman,  and  the  salesihan  agreed  with  the 
plaintiff  to  accept  from  him,  in  part  payment 
of  the  purchase  price,  a  mule  at  a  value  mu- 
tually fixed  by  the  salesman  and  the  plain- 
tiff. We  think  it  clear  that  under  these  cir- 
cumstances the  salesman  was  invested  with 
apparent  authority  to  make  the  warranty. 
Huguley  v.  Morris,  65  Ga.  666;  2  Benjamin 
on  Sales,  |  1294.  Moreover,  the  warranty 
that  the  horses  were  sound  and  ready  for 
work  is  but  the  substantial  equivalent  that 
they  were  merchantable  and  reasonably  suit- 
ed to  the  use  intended.  Snowden  v.  Water- 
man, 100  Ga.  588,  28  S.  E.  121.  It  is  said  in 
30  Am.  &  Bng.  Enc.  Law,  168,  that  an  im- 
plied warranty,  being  an  Involuntary  incident 
to  the  sale  and  a  creature  of  the  law,  no 
question  of  an  agent's  authority  can  arise, 
and  the  same  principle  is  applicable  to  ex- 
press warranties  whidi  amount  to  nothing 
more  than  the  law  would  have  implied  had 
the  parties  been  silent 

[3]  3.  The  testimony  was  insufficient  to  af- 
ford an  inference  that  the  plaintiff  knew 
that  the  salesman  was  a  special  agent,  and 
without  authority  to  make  a  warranty  of 
soundness.  Hence  the  court  properly  re- 
pelled testimony  of  the  salesman  that  he  was 
without  authority  to  make  the  warranty  al- 
leged to  have  been  made  in  this  case.  A 
principal  is  bound  to  the  extent  to  the  ap- 
parent authority  he  has  conferred  upon  the 
agent,  and  not  by  the  actual  or  express  au- 
thority, where  that  differs  from  the  appar- 
ent authority.    31  Cyc.  1354. 

[4]  4.  A  witness  was  allowed  to  testify 
that  the  symptoms  of  both  horses  were  alike, 
over  the  objection  that  the  witness  should 
be  required  to  state  the  symptoms  of  each 
and  permit  the  jury  to  draw  any  inference 
of  similarity.     The  witness  did   testify  in 
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detail  to  the  symptoms  of  each  horse  Just 
before  death;  and,  though  the  testimony 
may  be  open  to  the  objection  made  against 
It,  we  do  not  think  the  defendants  were  hurt 
by  its  reception  in  evidence. 
[C]  5.  The  evidence  authorized  the  verdict 
Judgment  affirmed.  All  the  Justices  con- 
ear,  except  FISH,  C.  J.,  absent 

a48  Oa.  38) 

HOWELL  V.  NEW  HOPE  BENEV.   SOCI- 
ETY NO.  1.    (No.  186.) 

(Supreme  Court  of  Georgia.    Jan.  10,  1915.) 

(SyUahuM  5y  th9  Cawri.) 

!•  SpBOIAL  DEMUBBBBa— Akbndments. 

The  special  demurrers,  where  meritorious, 
were  sufficiently  met  by  amendments  to  the  pe- 
tition. 

2.  Chabitibs  ^s»30— Pbopebtt  of  Benbvo- 

IJBNT    SOOIBTT  —  COBPOBATIOnr    SUOCBSSOB  — 

Bights. 

There  was  no  error  in  overruling  the  gen- 
eral demurrer  to  the  petition. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  f  100 ;   Dec  Dig.  <&=»39.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Gea  U  Bell,  Judge. 

Action  by  the  New  Hope  Benevolent  So- 
ciety No.  1  against  Glenn  Howell.  Judgment 
for  plaintiff,  'and  defendant  brings  error. 
Affirmed. 

The  New  Hope  Benevolent  Society  No.  1, 
hereinafter  referred  to  as  the  Society,  a  cor- 
poration organized  and  incorporated  under 
the  laws  of  the  state  of  Georgia,  brought  its 
egultable  petition  seeking  an  injunction  and 
other  equitable  relief  against  Glenn  Howell. 
The  petition  alleges,  in  substance,  as  follows: 
The  petitioner  is  a  charitable  association  or- 
ganized for  the  purpose  of  mutual  charity 
and  fraternal  benevolence,  its  particular 
work  being  to  provide  sick  benefits  for  its 
members  as  well  as  for  the  burial  of  any  de- 
ceased members,  and  to  accomplish  certain 
other  enumerated  benevolent  purposes.  The 
Society  was  organized  as  a  voluntary  associ- 
ation under  its  present  name  on  July  9, 1878, 
elected  officers,  and  adopted  by-laws.  Among 
its  officers  were  presidait,  vice  president,  and 
treasurer ;  it  met  once  a  week ;  the  trustees 
were  elected  annually,  and  their  duties  were 
to  attend  to  all  building  repairing  and  to  look 
after  the  property  belonging  to  the  Society. 
In  the  fall  of  the  year  1878,  seeking  a  perma- 
nent location  for  its  regular  meetings,  the 
Society  began  to  raise  funds  for  the  purchase 
of  a  suitable  site  upon  which  to  erect  a  lodge- 
house.  Subscriptions  were  taken  up  among 
the  members  of  the  Society,  and  entertain- 
ments to  which  admissions  were  charged 
were  given  by  different  lodge  members,  and 
finally  a  sufficient  sum  was  raised  to  pur- 
chase a  site  and  build  a  lodgehouse.  At  a 
regular  meeting  of  the  Society  in  the  early 
part  of  1879,  Glenn  Howell  (the  defendant  in 
this  case),  Tom  Maddox,  and  Joe  Sanders 


were  elected  trustees  of  the  Society,  and, 
acting  under  the  instructions  of  the  Society, 
negotiated  with  one  Pope  for  the  purchase  of 
a  lot  of  land  upon  which  to  erect  a  building. 
The  negotiations  resulted  in  Pope  selling  to 
the  Society  a  certain  lot  of  land  and  execute 
ing  a  deed  thereto.  This  deed  made  on  Feb- 
ruary 20, 1879,  recites  that  the  parties  there- 
to are  Thos.  T.  Pope,  of  the  one  part  and 
**Thos.  Maddox,  Glenn  Howell,  and  Joe  San- 
ders, for  a  benevolent  society  now  in  opera- 
tion, the  said  Thos.  Maddox  being  president** 
of  the  other  part ;  and  in  the  granting  clause 
of  the  deed  the  grantor  conveys,  for  a  consid- 
eration of  $25,  **unto  the  said  benevolent  so« 
dety,  their  heirs  and  assigns,"  a  certain 
piece  of  land  (the  lot  of  land  in  controversy) ; 
and  the  habendum  and  tenendum  clause  is 
as  follows: 

'*G[\»  have  and  to  hold  the  said  bargained  prem- 
ises, with  all  and  singular  the  rightB,  etc., 
•  *  *  to  the  only  proper  use.  benent,  and  be- 
hoof of  them,  the  said  parties,  zor  the  aforesaid 
benevolent  society,  their  heirs,  executors,  ad- 
miniBtrators,  or  assigns,  in  fee  simple ;  and  the 
said  Thos.  T.  Pope  the  said  bargamed  premises 
unto  the  said  trustee  of  the  said  benevolent 
society,  their  heirs,  executors,  etc.,  •  ♦  * 
will  warrant  and  defend  by  virtue  of  these  pres- 
ents.'' 

The  deed  closed  with  the  usual  attestation 
clause.  At  the  time  the  deed  was  obtained 
from  Pope  the  Society  was  in  operation  and 
had  quite  a  membership,  some  2S  or  30  names 
of  members  being  set  forth  in  the  petition. 
Soon  after  the  purchase  of  the  land  the  Soci- 
ety, with  its  mm  funds  and  with  money  con- 
tributed by 'members  of  the  Society,  erected 
a  lodgehouse  upon  the  property,  to6k  posses- 
sion of  it  and  carried  on  the  business  affairs 
of  the  Society  therein.  The  lodgehouse  has 
been  maintained,  kept  up,  and  occupied  con- 
tinuously since  IJien,  except  for  a  short  peri- 
od when  the  house  was  burned;  and  the 
house  to  replace  this  one  was  built  with  funds 
contributed  by  members  of  the  Society. 
Since  the  building  of  said  lodgehouse  the 
members  of  the  Society  have  contributed  reg- 
ularly by  way  of  dues  to  meet  the  obligations 
of  the  Society.  The  defendant,  Glenn  Howell, 
has  almost  continuously  since  the  organlasa- 
tion  of  the  Society  been  an  officer  thereof  un- 
til the  year  1908,  when  he  ceased  to  be  a 
member  on  account  of  nonpayment  of  dues. 
The  Society  conducted  its  affairs  as  a  volun- 
tary organization  until  the  year  1894,  when 
Glenn  Howell  and  others  who  were  mem- 
bers of  the  Society  were  appointed  a  com- 
mittee as  r^resenting  the  Society  to  em- 
ploy an  attorney  and  procure  a  charter  for 
the  Society;  and  an  order  was  granted 
by  the  court  on  July  11,  1894,  incorporat- 
ing New  Hope  Benevolent  Society  No.  1. 
This  Incorporation  was  the  successor  to  the 
voluntary  organhEatlon.  The  defendant  him- 
self, as  chairman  of  the  committee  to  obtain 
a  charter,  presented  a  charter  for  the  Socie- 
ty, and  it  was  accepted  on  September  11, 
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1894.  Since  then  the  Society  has  operated 
under  the  charter  and  continued  to  operate 
under  the  same  by-laws  which  had  been  in 
force  since  the  year  1878,  and  has  carried  out 
the  rules  and  regulations  and  purposes  of 
the  Society  as  they  obtained  under  the  orig- 
inal organization.  They  have  paid  out  thou- 
sands of  dollars  in  sick  benefits  and  in  re- 
lieving want  among  its  members,  and  paid 
benefits  to  the  defendant  himself.  The  de- 
fendant has  never  paid  taxes  on  the  property 
nor  returned  it  for  taxation.  As  a  member 
of  the  committee  representing  the  Society,  he 
paid  off  the  taxes  against  the  Society  due  up- 
on a  fl.  fa.,  issued  for  taxes  against  this  prop- 
erty out  of  funds  raised  by  members  of  the 
Society,  and  took  a  receipt  therefor  in  the 
name  of  the  Society.  He  is  now  claiming 
that  he  owns  the  property  individually,  and 
is  exercising  acts  of  ownership  over  it,  and  is 
claiming  that  the  New  Hope  Benevolent  Soci- 
ety No.  1,  as  incorporated,  is  not  the  succes- 
sor to  the  original  Society  named  in  the  deed 
referred  to  above,  and  is  not  the  owner  nor 
entitled  to  possession  of  the  land.  Defend- 
ant claims  the  title  to  said  land  personally, 
and  has  been  entering  and  cutting  and  haul- 
ing away  timber  therefrom ;  he  has  attempt- 
ed to  inclose  the  land  with  a  wire  fence,  and 
is  continually  cutting  trees  off  of  the  sama 
Petitioner  prays,  among  other  things,  that 
defendant  be  restrained  and  enjoined  from 
doing  the  acts  complained  of,  and  from  in 
any  manner  interfering  with  the  possession 
of  the  plaintiff;  that  he  be  re<|ttired  to  sur- 
render to  plaintiff  the  original  deed  from 
Pope  to  Maddox,  Howell,  and  Sanders,  and 
that  a  decree  be  rendered  declaring  the  title 
of  the  land  and  the  right  of  exclusive  posses- 
sion, as  against  the  defendant  or  any  person 
or  persons  claiming  under  him,  to  be  in  the 
New  Hope  Benevolent  Society  No.  1. 

The  defendant  demurred  generally  and  spe- 
cially to  the  petition.  The  demurrers  were 
overruled;   he  excepted. 

Maddox  &  Sims,  of  Atlanta,  for  plaintiff  in 
error.  John  A.  Boykin,  of  Atlanta,  for  de- 
fendant in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  special  demurrers,  where  meritori- 
ous, were  sufSciently  met  by  amendments  to 
the  petition. 

[2]  2.  The  general  demurrer  was  properly 
overruled.  Whether  the  petitioner  is  entitled 
to  all  the  relief  sought  is  not  decided;  but 
there  is  no  special  demurrer  attacking  the 
appropriateness  of  the  relief  prayed  for,  and 
the  petitioner  is  entitled  to  some  of  the  relief 
which  it  seeks,  certainly  to  an  injunction  re- 
straining the  defendant  from  the  acts  com- 
plained of ;  that  is,  cutting  trees  on  the  land, 
removing  timber  therefrom,  inclosing  the  lot 
of  land  with  a  wire  fence,  and  other  acts  of 
trespass  inconsistent  with  the  right  of  the 


plaintiff  to  have  unobstructed  entrance  to  the 
premises  and  the  complete  possession  of  the 
same  without  interference  by  the  defendant. 
It  requires  no  argument  to  show  that  the 
deed  from  Pope  to  the  defendant  and  two 
other  trustees  created  a  trust  under  which 
the  voluntary  organization,  called  the  New 
Hope  Benevolent  Society  No.  1,  took  the  bene- 
ficial interest  And  when  this  voluntary 
organization  was  incorporated  in  the  year 
1804  and  continued  to  operate  under  the  by- 
laws of  the  Society  as  it  existed  before  in- 
co]i>oration,  effecting  and  carrying  out  its 
benevolent  intentions,  as  set  forth  in  the  peti- 
tion and  substantially  restated  in  the  state- 
ment of  facts,  it  became,  so  far  as  relates  to 
the  beneficial  interests  in  the  property  in- 
volved, the  successor  to  the  original  society. 
Huger  V.  Protestant  Episcopal  Ohurch,  137 
Ga.  205,  73  S.  E.  385 ;  Beckwith  v.  St  PhlUp's 
Parish,  69  Ga.  664. 

Judgment  afiArmed. 

All  the  Justices  concur,  except  FISH,  O.  J., 
absent 

(143  Ga.  42) 
GATE  CITY  COTTON   MILLS  et  aL  ▼. 
ALEXANDER. 

ALEXANDER  v.  GATE  CITT  COTTON 

MILLS  et  aL 
(No.  137.) 

(Supreme  Court  of  Gtorgia.     Jan.  16,  1915.) 

(Syllahut  by  the  Court  J 
1.  PaBTIES  <=s>d4— DlFENnANTB— Nonjoindkr 

—Petition— SuFFioiENCT  Aqainst  Demub- 


A  petition  alleged,  in  substance,  that  three 
named  corporations,  which  were  made  defend- 
ants thereto,  on  behalf  of  a  Toluntary,  unin- 
corporated association  of  which  they  and  a 
number  of  others  were  members,  contracted 
with  the  plaintiff  as  an  attorney  for  certain 
professional  services,  which  were  rendered; 
that  the  defendants  who  were  sued  were  all  of 
the  members  of  the  association  known  to  the 
plaintiff;  and  that  he  did  not  know,  and  had 
no  means  of  ascertaining,  the  names  of  the  other 
members  of  such  association.  Heldf  that  the 
petition  was  not  demurrable  on  the  ground  of 
nonjoinder  of  parties  because  the  plaintiff  fail- 
ed to  make  defendants  of  all  the  members  of 
the  association  other  than  those  sued. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  f  S  134-142,  171 ;  Dec.  Dig.  <8=»&i.] 

2.  Gbounds  of  Demubbeb. 

None  of  the  rulings  on  other  grounds  of  the 
demurrer  overruling  some  of  them  and  sustain- 
ing some  of  them  furnished  any  cause  for  re- 
versal either  upon  the  main  biU  of  exceptions 
or  the  cross-bill. 

Error  from  Superior  Court,  Pulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  H.  A.  Alexander  against  the  Gate 
City  Cotton  Mills  and  others.  Judgment  for 
plaintiff,  and  both  parties  bring  error.  Af- 
firmed. 

Tye,  Peeples  &  Jordan,  of  Atlanta,  for 
plaintiff  in  error.  M.  J.  Yeomans,  of  Dawson, 
for  defendants  in  error. 
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HTLL,  3,  [1]  As  a  general  role,  where  suit 
is  brought  upon  a  joint  contract,  all  of  the 
Joint  contractors  should  be  made  parties  de- 
fendant. The  fact  that  the  joint  contractors 
have  formed  themselves  into  a  voluntary,  un- 
incorporated association  for  purposes  benefi- 
cial to  themselves  does  not  alter  this  rule.  If 
suit  Is  brought  against  certain  named  per- 
sona as  joint  contractors,  the  defendants  may 
plead  in  abatement  the  nonjoinder  of  their 
cocontractors.  If  the  plaintiff's  petition  on 
its  face  shows  that,  in  addition  to  the  defend- 
ants sued,  there  were  other  joint  contractors, 
without  showing  sufficient  reason  why  they 
were  not  joined,  the  petition  is  subject  to 
demurrer  on  that  ground,  under  our  practice. 
It  is  not,  however,  an  inflexible  rule  that 
joint  contractors  must  be  sued  or  the  case 
cannot  proceed.  Thus,  if  a  joint  contractor 
is  a  nonresident  of  the  state,  or  has  been  dis- 
charged in  bankruptcy,  it  would  not  destroy 
the  right  to  proceed  against  the  other  joint 
contractors.  If,  therefore,  suit  is  brought 
against  certain  persons  based  on  a  contract, 
and  the  petition  discloses  on  its  face  that 
there  are  other  joint  contractors,  it  is  demur- 
rable, unless  it  shows  a  sufficient  reason  why 
they  are  not  joined  as  defendants.  In  the 
presoit  case  it  was  alleged,  in  substance, 
that  the  three  defendants  who  were  sued  con- 
tracted with  the  plaintiff  on  behalf  of  them- 
selves and  others  forming  a  voluntary,  unin- 
corporated association  which  the  plaintiff  was 
authoriased  to  represent ;  that  the  defendants 
were  the  only  members  of  the  association 
known  to  the  plaintiff;  and  that  he  had  no 
means  of  ascertaining  who  the  other  mem- 
bers were.  He  therefore  sued  the  persons 
who  actually  contracted  with  him,  and  who 
were  all  of  the  other  parties  to  the  contract 
known  to  him.  We  think  that  these  allega- 
tions were  sufficient  to  withstand  a  demurrer 
baaed  on  the  ground  that  the  other  members 
of  the  association  should  have  been  ascertain- 
ed and  made  parties  defendants.  If  the  de*- 
fendants  who  were  sued  desired  to  plead  in 
abatement  who  were  the  other  members  of 
the  association  that  should  have  been  made 
parties,  they  could  have  done  so.  But  they 
cannot  destroy  the  plaintiff's  entire  suit  by 
demurrer  on  the  ground  of  nonjoinder  of  the 
other  members  of  the  association  whom  the 
plaintiff  did  not  know  and  had  no  means  of 
ascertaining.  This  is  the  controlling  point  in 
the  case.  Various  other  pointd  were  raised  in 
the  main  MU  of  exceptions,  because  of  the 
refusal  of  the  court  to  sustain  other  grounds 
of  the  demurrer  filed  by  the  defendants,  and 
in  the  cross-bill  of  exceptions,  because  the 
court  struck  certain  parts  of  the  petition  on 
demurrer.  It  is  unnecessary  to  take  up  each 
of  these  rulings  and  consider  them  In  detail. 
It  is  sufficient  to  say  that  none  of  the  assign- 
ments of  error  based  upon  them  furnish  any 
cause  for  reversal. 

[2]  The   ground    ox   the   demurrer   which 


raised  the  question  of  whether  the  members 
of  the  association  which  were  corporations 
had  authority  under  their  charters  to  become 
a  member  of  it,  or  to  authorize  any  contract 
to  be  made  through  it  or  its  agents  which 
would  bind  them,  was  withdrawn  in  the  trial 
court,  and  was  not  passed  upon. 

Judgment  on  both  bills  of  exceptions  af- 
firmed. All  the  Justices  concur,  except  FISH, 
C.  J.,  absent  ..«._« 

(148  Oa.  41) 
WBATHERHOLT  v.  HOWARD.     (No.  136.) 

(Supreme  Oourt  of  Georgia.     Jan.  16,  1915.) 

(Syllabus  by  the  Court,) 

1.  Libel  and  Slandsb  ^=sl05  —  Lxbelotts 
Publication— EviDEWCB. 

In  a  suit  to  recover  damages  for  the  pub- 
lications of  a  libel,  while  the  publication  in 
terms  designated  a  certain  named  company,  it 
was  competent  for  the  plaintiH,  under  proper 
allegations  by  way  of  innuendo,  to  show  that 
he  formerly  owned  and  did  business  under  the 
name  of  the  company  designated,  that, this  was 
a  trade-name  of  which  the  plaintifit^s  individual 
name  was  a  component  part,  and  that  the  state- 
ments alleged  to  be  libelous  in  fact  referred  to 
the  plaintiff  and  imputed  insolvency  to  him. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  ff  282,  283,  292-294 ;  Dec. 
Di«.  «=>105.] 

2.  Libel  and  Slander  ^=:»56  »  Libelous 
Publication— Defen  SE. 

The  fact  that  the  plaintiff,  who  at  one  time 
was  doing  business  under  a  trade-name  of  which 
the  plaintiff's  individual  name  was  a  component 
party  had  sold  the  trade-name  and  the  good  will 
to  the  defendant  did  not  authorize  tiie  defend- 
ant to  falsely  publish  libelous  matter  which  im- 
puted and  suggested  that  the  plaintiff  was  in- 
solvent and  in  pecuniary  difflcultiea 

[Bd.  Note.— For  other  cases,  see  Libel  and 
Slander,  CJent  Dig.  fif  153-156;  Dec.  Dig.  4=s» 
56.] 

3.  Libel  and  Slandeb  ^s»l23  »  Libelous 
Publication— What  CoNSTiTUTEa— Ques- 
tion FOB  JUBT. 

While  language  used  in  a  publication  charg- 
ing the  plaintiff  with  being  insolvent,  and  that 
he  "is  in  pecuniary  difficulties  and  forced  to  re- 
tire from  business,  at  the  instance  of  defendant 
as  a  creditor  of  plaintiff,"  was  not  of  such  char- 
acter as  to  authorize  the  court  to  instruct  the 
jury  as  a  matter  of  law  that  it  was  libelous, 
yet  it  would  be  proper  to  submit  to  the  jury 
as  a  question  of  fact,  under  appropriate  in- 
structions, in  case  the  evidence  should  authorize 
it,  whether  the  language  referred  to  was  libel- 
jous  or  not.  Beailey  v.  Reid,  68  Ga.  380;  Od- 
gers  on  Libel  and  Slander  (5th  Ed.)  17,  18; 
Cos  V.  Lee,  L.  R.  4  Bx.  284:  Pavesich  v.  In- 
surance Co.,  122  Ga.  180,  60  S.  E.  68,  69  L.  R. 
A.  101,  106  Am.  St  Rep.  104.  2  Ann.  Gas.  661; 
Holmes  v.  Clisby,  118  Ga.  820,  46  S.  E.  684. 

[Ed.  Note.— For  other  caaes,  see  Libel  and 
Slander,  Cent.  Dig.  f  f  356-364 ;  Dec  Dig.  «s» 
123.] 

4.  Libel  ano  Slandeb  ^=>113  —  Libelous 
Publication  —  Damages  Recoverable  — 
Pboof. 

If  the  language  is  libelous  per  se,  and  the 
jury  should  so  find  under  proper  instructions 
from  the  court,  the  plaintiff  would  be  entitled 
to  recover  general  damages,  without  proof  of 
special  damages. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  }  842;  Dec.  Dig.  €=s>113.] 
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6.  Libel  and  Slander  €s»ll3  »  Damages 

Recoverable  —  Injury  to  Business  -^ 

Proof. 

The  plaintiff  would  not  be  entitled,  with- 
out showing  that  he  was  in  business  at  the  time 
of  the  libelous  publication,  to  reooTer  general 
damages  because  of  such  publication,  unless 
the  matter  of  publication  was  libelous  per  se. 
That  is,  he  could  not  recover  general  damages 
on  the  ground  that  such  publication  was  a 
charge  on  him  in  reference  to  his  trade  or  oro- 
fession,  calculated  to  injure  him  therein.  Nor 
could  he  recover  general  damages  on  the  ground 
that  such  publication  did  injure  him  in  his  busi- 
ness, when  he  was  not  in  business  at  the  time 
of  publication.  Consequently,  paragraph  15  of 
the  petition,  which  alleges  that  subsequently  to 
the  publication  the  plaintiff  re-entered  business, 
and  that  the  publications  set  forth  in  the  dec- 
laration were  intended  to  and  did  injure  plain- 
tiff in  his  business  and  in  his  character  as  a 
dealer  in  the  goods  which  had  formerly  been 
handled  by  him  when  operating  under  the  trade- 
name, did  not  set  forth  a  ground  of  recovery, 
and  should  have  been  stricken  upon  demurrer. 
Except  as  to  the  paragraph  just  referred  to,  the 
demurrers  of  the  defendant  were  properly  over- 
ruled. And  while  the  judgment  will  not  be  re- 
versed for  overruling  the  demurrers  to  this  par- 
ticular paragraph,  direction  is  given  that  the 
same  be  stiiclcen  from  the  petition. 

[Ed.  Note.-~For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  S  £^;  I>ec.  Dig.  <8=»113.] 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  by  W.  H.  Howard  against  T..  E. 
Weatherholt  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed,  ¥r}th  di- 
rections. 

Jos.  W.  &  John  D.  Humphries,  of  Atlanta, 
for  plaintiff  in  error.  Felder,  Anderson,  Co- 
bnm  &  Whitman  and  Hewlett,  Dennis  & 
Whitman,  all  of  Atlanta,  for  defendant  in  er^ 
ror. 


BECK,  J.  Judgment  affirmed,  with  direc- 
tion. All  the  Justices  concur,  except  FISH, 
0.  J.»  absent 


a4S  Ga.  70) 

BRYAN  T.  MORRIS.    (No.  164.) 
(Sunreme  Court  of  Georgia.    Jan.  18,  1915.) 

(BytlahuM  hy  the  Coufi.) 

1.   EXBOtJTOBS  AND  ADMimSTKATORS  ^S»S97— 

EzEOUTOB*s  Deed— Evidence. 

A  deed  executed  by  one  as  executor  of  -b, 
deceased  testator  is  not  admissible  in  evidence 
as  conveying  title,  withoi^  proving  the  appoint- 
ment of  the  grantor  as  such  executor. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  159S-1004; 
Dec  Dig.  «s»397.] 

2.  Landlobd  and  Tenant  ^=»296— Wabeant 
TO  Dispossess— Conditions  Precedent. 
In  order  fo  authorize  the  issuance  and  ex- 
ecution of  a  warrant  to  dispossess  one  as  a 
tenant  holding  over  and  beyond  his  term,  the 
relation  of  landlord  and  tenant  must  have  ex- 
isted, and  the  tenant  must  have  held  in  subordi- 
nation to  the  alleged  landlord,  or  at  least  to 
one  under  whom  the  latter  acquired  title,  if 
possession  was  obtained  by  the  tenant  as  such 
under  a  predecessor  in  title  of  the  landlord.  In 
the  present  case  there  was  no  evidence  showing 


such  relation,  and  there  was  no  error  In  grant- 
ing a  nonsuit 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §§  1272-1275,  1283;  Dec 
Dig.  id=»296.] 

Error  from  Superior  Court,  Banks  County; 
C.  H.  Brand,  Judge. 

Action  by  J.  H.  Bryan  against  W.  F.  Mor- 
ris. Judgment  for  defendant,  and  plaintifF 
brings  error.    Affirmed. 

Thos.  J.  Shackelford,  of  Athens,  for  plain- 
tUf  in  error.  W.  A.  Charters  and  H.  H.  Per^ 
ry,  both  of  Gainesville,  for  defendant  in  er- 
ror. 

LUMPKIN,  J.  Jadgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C  J.,  ab- 
sent 

*"*****"  (148  Oa.  it} 

CENTBAL  OF  GEORGIA  RY.  CO.  v. 
MILLS,     (Na  142.) 

(Supreme  Court  of  Georgia.     Jan.  16,  1915.) 

(8yUahM4  hy  the  Court,) 

ExoBPTiOHS,  BiLi.  or  ^=»60— Cbbtificatb— 

Efteot. 

A  certificate  to  a  bill  of  exceptions,  wbere- 
in  the  judge  certifies  that  it  is  true,  ''except 
as  herem after  qualified,*'  and  then  adds  tne 
qualification,  after  the  close  of  the  general 
certificate,  does  not  amount  to  a  certification 
that  the  bill  of  exceptions  as  written  is  true, 
and  the  writ  of  error  must  be  dismissed.  Jar- 
riel  V.  Jarriel,  115  Cku  28,  41  S.  E.  262. 

[Ed.  N<»te.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  fl  94-06;^  Dec.  Dig.  «s> 
56.1 

Error  from  Superior  Court,  Effingham 
County ;  W.  W.  Slieppaid,  Judge. 

Action  between  the  Central  of  Georgia 
Railway  Company  and  BSizabeth  Mills. 
From  the  judgment  the  Railway  Company 
brings  error.    Writ  of  error  dismissed. 

H.  W.  Johnson,  of  Savannah,  for  plaintiff 
in  error.  J.  H.  Smith,  of  E3den,  for  defend- 
ant in  error. 

EVANS,  P.  J.  Writ  of  error  dismlsBed. 
All  the  jQstioes  concur,  except  FISH,  G.  J.» 
absent  on  account  of  sickness. 


a48  Qa*  ^) 
GEORGIA  ft  F.  RY.  CO.  ▼.  STAPLBTOX. 

(No.  141*) 
(Supreme  Court  of  Georgia.     Jan.  16,  1915.) 

(SyUabuM  ly  the  Court.) 

1.  Appeal    and    Ekbob    ^=s>302— Presenta- 
tion—New  TBiAii— Grotjnd  of  Motion. 

A  ground  of  a  motion  for  a  new  trial 
which  assigns  error  on  the  r^usal  to  exclude 
evidence,  but  fails  to  set  out,  either  literally 
or  in  substance,  such  evidence,  is  insufficient 
to  raise  any  question  for  decision  by  this  court. 

[Ed.  Note.-*For  other  cases,  see  Appeal  and 
Error,  (>nt.  Dig.  U  1744-1752 ;  Dec.  Dig.  ^=> 
302.] 

2.  Appbai.    and    Ebbob    ^s»302^Presbnta- 
TiON— New  Triai/— Ground  of  Motion. 

A  ground  of  a  motion  for  new  trial  which 
I  assigns  error  in  the  admitting  of  evidence  *'over 


^s»For  oth«r  cases  ses  same  topic  and  KfHY-NUMBBR  in  all  Kay-Numbarad  Dtgeata  and  Indazea 
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objection/'  bnt  which  does  not  shrow  what  ob- 
jection was  made  to  the  evidence  offered,  is  in- 
sufficient to  invoke  a  ruling  by  this  court. 

fEd.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §|  1744-1752;  Uec  Dig.  «s> 
302.] 

S,  Vebdiot  and  Denial  o7  Nsw  Tbqul  Ap- 

PBOVED. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  error  in  overruling 
the  motion  for  a  new  trial. 

Enor  from  Superior  Court,  Emanuel  Coun- 
ty;   B.  T.  Rawlings,  Judge. 

Action  between  the  Georgia  &  Florida  Rail- 
way Company  and  L.  H.  Stapleton.  From 
the  Judgment  the  Railway  Comp«Lny  brings 
error.    Affirmed. 

Saffold  &  Jordan,  of  Swainsboro,  for  plain- 
tiff In  error.  O'Steen  &  Wallace,  of  Douglas, 
and  Williams  &  Bradley,  of  Swainsboro,  for 
defendant  in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concnr,  except  FISH,  C.  J.,  absent 
4m  account  of  cAckness. 


ai3  Oa.  59) 

POWELL  V.  BERRY.    (No.  148.) 
{Supreme  Court  of  Georgia.     Jan.  18,  1915.) 

(SyUalnu  hy  the  Ocwrt.) 
Dkath  ^=»46  —  Petition  —  Dkmubbeb—Con- 

TBIBUTORY  NEOUOBNCfi. 

Where,  in  a  suit  brought  bv  a  mother  to 
recover  for  the  tortious  homidae  of  her  scm, 
the  petition  alleges  that  the  injuries  to  the 
■on,  which  resulted  in  his  death,  were  the  re- 
sult of  the  defendant's  driving  his  automobile 
at  a  dangerous  and  negligent  rate  of  speed 
around  the  curve  of  a  road,  that  the  decedent 
was  sitting  on  a  back  seat  of  the  automobile 
and  had  no  control  or  direction  of  the  defend- 
ant, the  driver  and  owner  of  the  car,  who  was 
then  under  the  influence  of  liquor  to  such  an 
extent  as  to  make  him  careless  and  reckless, 
and  that,  in  consequence  of  the  carelessness  and 
negligence  of  the  defendant,  her  son  was  killed 
by  the  overturning  of  the  machine,  there  being 
nothing  in  the  petition  to  show  that  the  de- 
<sedent  himself  was  aware  of  the  defendant's  in- 
toxicated condition,  the  court  properly  over- 
ruled a  general  demurrer  to  the  petition. 

FEd.  Note.— For  other  oases,  see  Death,  Cent. 
Dig.  i  60;   Dec.  Dig.  ^==>46.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge.    . 

Action  by  Mrs.  F.  M.  Berry  against  6.  B. 
Powell.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

lira  F.  M.  Berry  brought  suit  against 
Oeorge  B.  Powell,  to  recover  damages  for 
the  homicide  of  her  son,  upon  whom,  it  is 
alleged,  she  was  dependent,  and  who  con- 
tributed to  her  support.  She  further  alleged 
that  on  the  day  of  the  fatal,  occurrence  her 
son  entered  defendant's  automobile  as  his 
iniest  and  sat  on  the  back  seat ;  that  he  had 
no  control  or  direction  of  the  defendant's 
actions;  that  the  defendant  drove  the  car 
at  a  rapid  and  reckless  rate  of  speed  around 
the  curve  of  a  road,  and  the  car,  after  run- 
ning first  on  one  side  of  the  road  and  then 


the  other,  ran  off  the  road  upon  an  embank- 
ment, and,  suddenly  stopping,  threw  the  de- 
cedent out,  the  car  turning  on  top  of  him,  re- 
sulting in  the  infliction  of  injuries,  from  the 
effects  of  which  he  died  four  days  later.  The 
defendant  filed  a  general  demurrer  to  the 
petition,  and,  to  the  order  of  the  court  over- 
ruling the  demurrer,  he  excepted. 

Simmons  &  Simmons,  of  Atlanta,  for  plain- 
tiff in  error.  Westmoreland  Bros,  and  J. 
Caleb  Clarke,  all  of  Atlanta,  for  defendant 
in  error. 


BECK,  J.  (after  stating  the  facts  as 
above).  The  court  properly  refused  to  dis- 
miss this  case  upon  geueral  demurrer.  The 
petition  shows  that  the  death  of  the  plain- 
tiff's son,  who  contributed  to  her  support, 
and  upon  whom  she  was  dependent,  was  due 
to  the  negligence  of  the  defendant,  who  was 
driving  his  automobile,  by  the  overturning  of 
which  the  plaintiff's  son  was  killed,  at  a 
highly  dangerous  and  negligent  rate  of  speed. 
That  the  defendant's  negligence  was  the 
cause  of  the  death  of  plaintiff's  son,  under 
the  allegations  of  the  petition,  is  not  dis- 
puted in  the  argument  of  counsel  for  plain- 
tiff in  error;  but  they  insist  upon  the  con- 
tention that  the  petition  shows,  if  we  apply 
the  rule  that  the  pleadings  shall  be  construed 
most  strongly  against  the  pleader,  that  the 
decedent  himself  was  guilty  of  such  contribu- 
tory negligence  that,  had  he  survived,  he 
could  not  himself  have  recovered  from  the 
defendant  for  any  injuries  received  because 
of  the  overturning  of  the  automobile,  and 
therefore  that  his  mother  cannot  recover, 
because  negligence  upon  his  part,  which 
would  have  defeated  recovery,  had  his  in- 
juries not  been  fatal,  would  prevent  recovery 
in  an  action  brought  by  his  mother  for  his 
homicide.  This  contention  that  the  decedent 
was  guilty  of  such  negligence  as  to  prevent 
recovery  is  based  upon  the  allegation  that 
the  defendant  was  under  the  influence  of  In- 
toxicating liquor  to  such  an  extent  as  to 
make  him  careless  and  reckless  and  without 
regard  to  the  safety  of  the  life  or  limb  of 
the  decedent;  and  counsel  for  the  demur- 
rant insists  that  the  decedent.  In  getting  in 
an  automobile  which  was  to  be  driven  by  one 
in  the  condition  which  la  ascribed  to  the 
defendant,  the  owner  of  the  car,  was  guilty 
of  such  negligence  that  neither  he,  if  living, 
nor  the  plaintiff  In  this  case,  should  be  al- 
lowed to  recover.  But  we  cannot  agree  to 
this  contention.  There  is  nothing  in  the  pe- 
tition to  show  that  the  decedent  was  aware 
of  the  intoxicated  condition  of  the  defendant 
at  the  time  of  entering  the  automobile,  nor 
that  he  became  aware  of  it  in  time  and  un- 
der circumstances  which  would  have  made  it 
possible  for  him  to  leave  the  car  before  the 
catastrophe,  or  to  control  or  regulate  the 
conduct  of  the  reckless  driver  and  owner 
of  the  car.    There  is  nothing  In  the  petition 
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to  show  that  the  decedent  ever  became  aware 
of  the  defendant's  intoxicated  condition  at 
the  time  of  the  accident  So  far  as  is  dis- 
closed by  the  petition  itself,  the  plaintiff,  who 
makes  the  allegations  charging  the  defend- 
ant with  intoxication  at  the  time  of  the  fatal 
event,  may  have  ascertained  that  condition 
from  information -furnished  by  some  person 
other  than  her  deceased  son. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  FISH,  C  J.,  absent. 


(143  G«i.  66) 

BALL  y.  CITIZENS'  BANK  OF  ROME  et  aL 

(No.  146.) 

(Supreme  <3ourt  of  Georgia.     Jan.  18,  1915.) 

(8yUdb«9  hy  the  Court.) 

Landlord  and  Tenant  ^=:»255— Landlobd's 
Li£N— Right  to  Enforce— Purchaseb. 
The  owner  of  a  certain  tract  of  land,  on 
January  24,  1911;  entered  into  a  contract  leas- 
ing the  land  to  certain  tenants  for  a  period  of 
three  years,  commencing  January  1.  1912.  As 
provided  in  that  contract,  notes  for  the  an- 
nual rent  of  the  premises  were  given  by  the 
tenants.  On  May  12,  1911  (that  is,  subse- 
quently to  the  execution  of  the  rent  contract 
and  prior  to  the  commencement  of  the  period 
for  which  the  premises  were  leased),  the  own- 
er executed  a  warrant  deed  containmg  a  pow- 
er of  sale,  conveying  to  a  creditor  of  hers,  for 
the  purpose  of  securing  a  debt,  the  lands  rent- 
ed, as  stated  above.  On  July  12,  1912,  and 
before  the  maturity  of  the  crops  on  said  rent- 
ed land  for  that  year,  by  virtue  of  the  power 
of  sale,  the  grantee  in  the  deed  conveyed  the 
land  to  one  Charles  Ball;  the  latter  thereby 
acquiring  all  the  right  and  title  to  the  land  of 
the  owner  first  referred  to.  Prior  to  the  ex- 
ecution of  the  warranty  deed  containing  the 
power  of  sale,  the  owner  of  €he  land,  the 
payee  in  the  rent  notes,  transferred  the  notes 
to  the  Citizens*  Bank  of  Rome,  the  defendant 
in  error  in  this  case.  In  October,  1912,  the 
tenants,  apprehending  that  Ball,  the  plaintiff 
in  error,  Ae  purchaser  of  the  land,  would  in- 
sist upon  collecting  the  rent  for  the  year  1912, 
and  that  the  bank,  the  holder  of  the  rent  notes, 
would  claim  the  right  to  enforce  the  same  for 
the  rent,  filed  a  petition  for  injunction  and  in- 
terpleader against  the  plaintiff  in  error  and 
the  defendant  in  error,  offering  to  turn  the  rent 
over  to  the  clerk  of  the  superior  court  or  any 
depositary  desi^ated  by  the  court.  The  par- 
ties were  required  to  interplead;  and,  upon 
the  hearing  of  the  issue  made  between  the 
bank  and  Ball,  the  court  determined  the  is- 
sue in  favor  of  the  bank,  holding  in  effect  that 
Ball  was  not  entitled  to  enforce  his  demands 
for  rent,  and  that  the  money  paid  into  court 
as  rent,  or  so  much  thereof  as  was  necessary, 
should  oe  applied  to  the  extinguishment  of  the 
claim  of  the  bank.  Held,  that  the  plaintiff  in 
error,  who  became  the  owner  of  the  rented 
land  before  the  maturity  of  the  crops^  was  en- 
titled to  recover  the  rent,  and  that  while,  under 
the  provisicHis  of  the  C)ivil  Code  of  1910,  8 
3343,  relating  to  the  transfer  of  certain  liens, 
the  bank  was  in  as  good  a  position  to  enforce 
the  special  landlord's  lien  as  was  the  person 
who  was  the  owner  of  the  land  at  the  time  of 
the  creation  of  the  rent  contract,  it  was  in  no 
better  position  as  transferee  than  the  trans- 
ferror was;  and,  as  the  transferror  had  parted 
with  the  title  to  the  land  before  the  maturity 
of  die  crop,  he  was  not  in  position  to  enforce  a 
lien,  and  the  transferee  could  not  do  so;  but 
the  right  to  enforce  a  special  lien  for  rent  had 


arisen  in  favor  of  the  purchaser  of  the  land, 
the  plaintiff  in  error  in  this  case,  and  the 
court  erred  in  holding  otherwise. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §  1047;   Dec.  Dig.  t8=5>255.] 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  between  Charles  Ball  and  the  Cit- 
izens* Bank  of  Rome  and  others.  From  the 
Judgment,  Ball  brings  error.     Reversed. 

Harris  &  Harris,  of  Rome,  for  plaintiff  in 
error.  Denny  &  Wright  and  M.  B.  Ehibanks, 
all  of  Rome,  for  defendants  in  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  FISH,  O.  J.,  absent 


a43  Ga.  71) 
ROBERTS  V.   STATE.     (No.  155.) 
(Supreme  Court  of  Georgia.     Jan.  18>  1915.) 

(Byllab%9  "by  the  Court.) 

1.  CanaNAii  Law  «=>814,  824  — Instruc- 
tions —  Application  to  Evidence  —  Re- 
quest. 

Voluntary  manslaughter  was  not  involved 
in  the  case  under  the  evidence,  and  there  was 
no  error  in  omitting  to  give  a  charge  on  the 
subject  of  that  grade  of  homicide. 

(a)  If  voluntary  manslaughter  had  been  in- 
volved in  the  statement  of  the  prisoner  alone, 
and  a  charge  on  that  subject  had  been  desired, 
it  should  have  been  duly  requested. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1821,  1833,  1839,  1800. 
1865,  1883,  1890,  1924.  19f9-1985,  1987,  199^ 
2004;   Dec.  Dig.  <8=^8l4,  824.] 

2.  Cbihinal  Law  ^=»789  —  Instructions — 
Reasonable  Doubt. 

Where  the  presiding  judge  instructed  the 
jury,  '^Before  you  would  be  authorized  to  find 
the  defendant  guilty,  gentlemen,  you  would 
have  to  believe  that  he  was  guilty  beyond  a 
reasonable  doubt— not  beyond  any  doubt,  but 
beyond  a  reasonable  doubt,"  it  was  not  error 
that  the  court  did  not  In  that  connection  go 
further  and  explain  to  the  jury  what  a  rea- 
sonable doubt  was. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1846-1849,  1851,  1880, 
1904-1922,  1960,  1967;    Dec.  Dig.  <g==>789.1 

3.  Conviction  and  Denial  or  New  Trial 
Approved. 

There  was  no  merit  in  any  of  the  grounds 
of  the  motion  for  a  new  trial.  The  verdict  was 
supported  by  the  evidence,  and  there  was  no 
error  in  overruling  the  motion. 

Error  from  Superior  Ck)urt,  Troup  County; 
C.  S.  Reid,  Judge. 

Clarence  Roberts  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

McLaughlin  &  Jones,  of  Greenville,  and 
Hatton  Lovejoy,  of  La  Grange,  for  plaintiflT 
in  error.  R.  R.  Terrell,  Sol.  Gen.,  of  Whig- 
ham,  Frank  Harwell,  of  La  Grange,  Warren 
Grice,  Atty.  Gen.,  and  A.  L.  Henson,  of  Cal- 
houn, for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 
on  account  of  sickness. 
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COOPER  T.  BACON.    (No.  151.) 
(Supreme  Conrt  of  Georgia.    Jan.  18,  1915.) 

(8yUabu9  hy  the  Court,) 

1.   MOBTQAQES  ^=S>90— DeED  GIVEN  A8  SKOUBI- 

TY— Recording — Necessitt. 

It  is  not  essential  in  this  state,  in  order  to 
convey  title  to  land  to  secure  a  debt  as  between 
the  maker  and  the  grantee,  that  the  deed  should 
be  recorded.  As  between  the  maker  of  the  se- 
curity deed  and  the  grantee,  the  latter  would 
get  a  good  title. 

[Ed.  Note.~For  other  cases,  see  Mortgages, 
Cent.  Dig.  §S  ld9,  200 ;   Dec  Dig.  <d=:>90.J 

2.  Yen  DOB  and  Pubcha8EB.^=>134— Titlb  of 

Ybndob— Outstanding  Deeds. 

Where  the  owner  of  real  estate  executes  a 
deed  to  the  land,  and  the  grantee  fails  to  record 
the  deed,  and  subsequently  the  maker  executes 
two  other  deeds  to  secure  debts  to  two  other  per- 
sons to  the  same  land,  wluch  are  duly  recorded, 
and  the  grantee  In  the  unrecorded  deed  has  the 
land  sold  at  sherifTs  sale  under  a  judgment  de- 
claring a  special  lien  thereon,  and  after  recon- 
Teyance  for  the  purpose  of  levy  and  sale,  and 
the  grantee  in  one  of  the  recorded  deeds  is  the 
pordiaser  at  the  sale,  and  enters  into  possession 
of  the  land,  and  subsequently  sells  it  to  one  who 
contracts  to  sell  it  to  a  third  person,  who  de- 
clines to  pay  the  agreed  purchase  price,  on  the 
ground  that  the  vendor  has  not  the  legal  title, 
and  the  vendor  brings  an  equitable  petition 
against  the  purchaser  in  order  to  compel  specific 
performance  of  the  contract,  and  on  the  trial 
shows  that  one  of  the  two  deeds  which  was  re- 
corded was  paid  off  by  the  plaintiff  and  duly 
canceled,  and  that  the  other  is  held  by  the  pur- 
chaser at  the  sheriff's  sale,  who  conveyed  to  the 
plaintiff,  it  is  not  error  for  the  trial  judge,  to 
whom  the  case  is  submitted  on  an  agreed  state- 
ment of  facts,  to  find  for  the  plaintiff  and  to 
enter  a  decree  compelling  specific  performance 
of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  !§  238,  250-254,  258; 
Dec  Dig.  «=>184.] 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Action  by  H.  H.  Bacon  against  R.  L.  Coop- 
er. Judgment  for  plaintLff,  and  defendant 
brings  error.    Affirmed. 

FianclB  P.  Mclntire  and  C.  N.  Feidelscm, 
both  of  Savannah,  for  plaintiff  in  error.  An- 
derson, Cann  &  Cann,  of  Savannab,  for  de- 
fendant in  error. 

HILU  J.  The  plaintiff  in  the  court  below 
entered  into  a  contract  with  the  defendant 
for  the  sale  of  certain  real  estate  in  the  city 
of  Savannah  for  the  sum  of  $4,000.  The  de- 
fendant refused  to  consummate  the  sale,  on 
the  ground  that  the  plaintiff  did  not  have  a 
good  title  to  the  land,  for  the  alleged  rea- 
son that  the  plaintiff  had  derived  his  title 
through  a  deed  from  one  Horace  Rivers,  who 
purchased  the  property  at  a  sheriff's  sale  un- 
der a  judgment  declaring  a  special  lien  there- 
on, rendered  in  the  city  court  of  Savannah  in 
a  suit  based  on  an  unrecorded  deed  to  secure 
a  debt,  and  that  at  that  time  there  were 
in  force  two  recorded  deeds  to  secure  debts, 
(me  given  to  the  Chatham  Real  Estate  &  Im- 
provement Company,  and  the  other  to  Horace 
Rivers,  the  purchaser  at  the  sheriff's  sale. 


On  failure  of  the  defendant  to  comply  with 
the  terms  of  the  contract  of  sale,  the  plaintiff 
brought  on  equitable  action  against  the  de- 
fendant to  compel  spedflc  performance  of  the 
contract  The  case  was  submitted  to  Judge 
Sheppard  for  decision  upon  the  following 
agreed  statement  of  facts: 

"Henry  H.  Hull,  on  September  24,  1896,  ex- 
ecuted to  Lucy  G.  Hull  a  deed  to  the  property 
described  in  the  petition,  to  secure  a  debt  of  $3,- 
060.  This  deed  was  not  recorded.  On  January 
17,  1903,  Henry  H.  Hull  executed  and  delivered 
to  the  ^Chatham  Real  Estate  &  ImprovemeDt 
Company  his  deed  covering  said  property,  to 
secure  a  debt  for  $1,500,  without  making  any 
reference  therein  to  the  then  unrecorded  duod 
to  Lucy  G.  Hull.  The  deed  to  secure  debt  io 
the  Chatham  Real  Estate  &  Improvement  C'o:n- 
pany  was  filed  for  record  in  the  proper  office  on 
the  day  of  its  execution,  and  was  recorded  Jan- 
uary 26,  1903.  On  June  24,  1903,  Henry  II. 
Hull  executed  and  delivered  to  Horace  Rivers 
his  deed  covering  said  property,  to  secure  a  debt, 
without  making  any  reference  therein  to  the 
then  unrecorded  deed  to  Lucy  G.  Hull,  convey- 
ing all  his  right,  title,  and  interest  in  said  prop- 
erty under  tte  bond  to  reconvey  given  him  by 
the  ChatHam  Real  Estate  &  Improvement  Com- 
pany at  the  time  he  executed  and  delivered  to 
It  the  security  deed  referred  to  above,  dated 
January  17,  1903;  said  security  deed  to  Horace 
Rivers  being  duly  recorded  on  July  9,  1903,  and 
never  canceled  off  the  record.  Cornelia  A.  Hull, 
as  executrix  of  Lucy  G.  Hull,  on  October  10, 
1905,  filed  her  suit  against  George  H.  Richter, 
as  aaministrator  of  Henry  H.  Hull,  deceased, 
alleging  and  setting  forth  the  deed  to  secure 
debt  given  by  the  defendant's  intestate  to  the 
plaintiffs  testator,  and  an  indebtedness  there- 
on of  $3,060,  besides  interest  from  September 
24.  1896,  at  7  per  cent,  per  annum,  and  prayed 
a  judgment  for  the  amount  of  the  indebtedness, 
and  that  said  judgment  be  enforced  specifically 
and  particularly  out  of  the  real  estate  described 
in  said  deed  to  secure  debt  from  Henry  H.  Hull 
to  Lucy  G.  Hull,  in  accordance  with  the  provi- 
sions of  seption  2771  of  the  Code  of  Georgia 
of  1S95  and  the  acts  amendatory  thereof.  An 
answer  was  filed  by  the  defendant,  admitting 
the  allegations  of  the  petition,  and  on  December 
6.  1905,  judgment  was  rendered  in  favor  of  the 

Elaintiif,  Cornelia  A.  Hull,  as  executrix  of 
lucy  G.  Hull,  against  the  defendant  de  bonis 
testatoris,  as  administrator  of  the  estate  of 
Henry  H.  Hull,  for  $3,060  principal,  $1,968.88 
interest,  and  $17.50  costs,  said  judgment  pro- 
viding that  it  should  be  a  special  lien  upon,  and 
enforceable  out  of,  the  property  of  the  estate  of 
Henry  H.  Hull,  described  in  said  petition— i.  e., 
the  property  covered  by  the  secunty  deed  from 
Henry  H.  Hull  to  Lucy  G.  Hull.  The  judgment 
described  the  property,  among  which  parcels  are 
the  lots  referred  to  in  the  petition  of  Bacon  v. 
Cooper.  Upon  that  judgment  execution  was 
duly  issued.  The  executrix  of  Lucy  G.  Hull 
made  a  conveyance  to  the  administrator  of  Hen- 
ry H.  Hull  for  the  purpose  of  levying,  which 
conveyance  was  duly  recorded,  after  which  levy 
of  the  execution  was  made,  and,  after  lepal  ad- 
vertisement and  otherwise  complying  with  law, 
the  sheriff  sold  the  property  at  public  outcry 
between  the  legal  hours  of  sale  on  the  first 
Tuesday  in  July,  1906,  to  Horace  Rivers,  he  be- 
ing the  highest  and  best  bidder.  In  the  deed  to 
Horace  Rivers  said  sheriff,  among  others  usu- 
al in  sheriff*s  deeds,  made  this  recital,  to  wit: 
^Whereas  said  lots  of  land  were  sold  expressly 
subject  to  two  certain  agreements  or  deeds  to 
secure  debt,  to  wit,  a  deed  to  secure  a  debt  to 
the  Chatham  Real  Kstate  &  Improvement  Com- 
pany and  a  certain  deed  to  secure  debt  to  said 
Horace  Rivers,'  etc.  Neither  the  judgment  nor 
the  execution  under  which  the  sale  was  made  in 
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any  way  referred  to  the  deed  to  secure  debt  to 
the  Chatham  Real  Estate  &  Improyement  Com- 
pany and  to  Horace  Rivers.  On  March  8» 
1907,  Horace  Rivers  paid  the  debt  due  the 
Chatham  Real  Estate  &  Improvement  Company, 
which  marked  its  secnrity  deed  canceled  and 
satisfied,  and  had  said  cancellation  properly  re- 
corded on  the  face  of  the  record  of  the  deed. 
Horace  Rivers  subsequently  sold  the  property 
set  forth  in  the  plaintiff*s  petition  to  Hal  H. 
Bacon,  and  Hal  H.  Bacon  and  R.  L.  Cooper, 
on  February  1,  1913.  entered  into  a  contract, 
under  the  terms  of  which  Bacon  agreed  to  sell, 
and  Cooper  asreed  to  buy,  the  property  describ- 
ed in  the  petition  for  the  sum  of  $4,000,  taxes 
to  be  prorated  as  of  the  date  of  the  delivery  of 
the  deed,  and  the  buyer  to  have  30  days  within 
which  to  examine  the  title  and  close  the  pur- 
chase, the  tide  to  said  property  to  be  a  good  ti- 
tle. Cooper  notified  Bacon,  before  the  expira- 
tion of  the  80  days,  that  he  would  not  accept 
the  title  and  pa/  for  the  property,  for  the  rea- 
sons stated  in  aefendant's  answer  to  the  suit. 
On  this  being  done  Bacon  tendered  a  warranty 
deed  to  Copper,  covering  the  property  described 
in  plaintiffs  petition,  and  demanded  from  Coop- 
er that  he  comply  with  his  contract.  Cooper 
continued  to  decline,  and  Bacon  filed  this  suit 
Horace  Rivers  entered  into  possession  of  said 
property  under  said  sheriff's  deed,  and  he,  and 
after  him  Hal  H.  Bacon,  his  grantee,  have  been 
in  possession  ever  since.    The  back  title  to  the 

groperty  is  good,  and  the  only  defect  claimed 
y  Cooper  to  render  Bacon  unable  to  convey 
good  title  is  that  set  forth  in  the  defendant's 
answer." 

[1,2]  Under  these  facts  Judge  Sheppard 
held  that  the  plaintiff  had  a  good  legal  title 
to  the  property  in  controversy  and  could  con- 
vey it  to  the  defendant,  and  was  entitled 
to  the  specific  performance  prayed  for,  and 
decreed  accordingly.  The  plaintiff  in  error 
contends  that  Lucy  G.  Hull,  by  reason  of  her 
failure  to  record  her  deed,  had  no  title  as 
against  Horace  Rivers  and  the  Chatham 
Real  Estate  &  Improvement  Company ;  that, 
as  against  her  and  Henry  H.  Hull,  both  the 
holders  of  the  recorded  deeds  to  secure 
their  debts  had  good  title;  that  her  Judg- 
ment obtained  in  the  dty  court  did  not  serve 
to  vest  in  Henry  H.  Hull  any  leviable  inter- 
est, and  therefore  the  sheriff's  deed  convey- 
ed nothing;  and  that  the  only  title  Rivers 
had  which  he  conveyed  to  Bacon,  the  plain- 
tiff, was  a  title  under  his! security  deed,  sub- 
ject to  Hull's  right  of  redemption.  The  re- 
ply to  this  is  that,  as  against  the  maker  of 
the  security  deeds,  the  grantee  and  holder 
of  the  unrecorded  deed  would  get  a  good 
title.  And,  it  appearing  that  the  debt  to  the 
Chatham  Real  Estate  &  Improvement  Com- 
pany has  been  subsequently  paid,  and  that 
the  purchaser  at  the  sheriff's  sale,  Horace 
Rivers,  was  the  owner  of  the  other  recorded 
deed,  no  one  purchasing  from  Horace  Riv- 
ers' vendee,  other  than  the  plaintiff,  can  pre- 
vail as  against  the  plaintiff,  who  holds  un- 
der Rivers,  unless  it  be  some  innocent  pur- 
chaser for  value,  without  notice,  holding  un- 
der him  prior  to  plaintiff's  title,  which  does 
not  appear.  The  record  of  a  deed  is  not  es- 
sential in  order  to  convey  title  as  between 
the  parties  to  the  contract  Civil  Code,  S 
3323.  If  the  grantee  falls  to  record  his  deed 
as  authorized  by  the  statute,  he  may  lose 


his  priority  as  to  some  subsequent  purchaser 
for  value  and  without  notice  of  the  prior 
unrecorded  deed.  While  the  statute  requires 
deeds  to  secure  debts  to  be  recorded  in  the 
county  where  the  land  lies,  it  is  expressly 
provided  that  such  deeds,  though  unrecord- 
ed, shall  be  valid  as  against  the  person  ex- 
ecuting them,  but  are  postponed  to  liens  cre- 
ated or  obtained,  or  purchases  made,  prior 
to  the  actual  record  of  the  deed  or  bill  of 
sale,  eta  Civil  Code,  §  3307.  But  in  the  in- 
stant case  there  is  no  contest  between  the 
subsequent  deeds  given  to  secure  debts, 
which  were  recorded,  and  the  prior  unre- 
corded deed.  If  there  were  such  contest,  of 
course  the  recorded  deeds  would  have  prior- 
ity, and  the  one  unrecorded  would  have  to 
yield  to  the  recorded  ones,  provided  the  sub- 
sequent and  duly  recorded  deeds*  were  se- 
cured by  purchasers  for  value,  without  notice 
of  the  prior  unrecorded  deed.  Since  the  re- 
corded deeds  in  the  case  at  bar  have  either 
been  canceled  or  satisfied,  and  there  is  no 
contest  between  the  two,  and  the  unrecorded 
deed  conveyed  the  title  to  the  vendee  there- 
in, those  holding  under  the  sheriff's  deed, 
pursuant  to  the  foreclosure  would  likewise 
get  a  good  title  under  the  facts  of  the  pres- 
ent record. 

The  case  of  Shumate  v.  McLendon,  120 
Ga.  396,  48  S.  E.  10,  cited  by  the  plaintiff 
in  error,  is  not  in  conflict  with  the  views 
above  expressed.  There  was  no  contest  in 
that  case  between  two  deeds.  There  the 
owner  of  certain  land  conveyed  it  to  secure 
a  debt  Subsequently  another  secured  a 
common-law  judgment  against  the  grantor  in 
the  security  deed.  The  land  was  levied  on 
and  sold  under  an  execution  issued  on  this 
judgment  The  sheriff's  deed  to  the  pur- 
chaser recited  that  the  sale  was  made  sub- 
ject to  certain  named  prior  incumbrances. 
This  court  held  in  that  case  that  a  security 
deed  conveyed  the  absolute  title,  and  left 
the  grantor  no  interest  in  the  land,  which 
was  subject  to  levy  and  sale  at  the  instance 
of  a  creditor  whose  judgment  was  obtained 
after  the  execution  of  the  deed.  But  in  the 
instant  case,  when  Henry  H.  Hull  executed 
bis  deed  to  his  wife,  Lucy  G.  Hull,  she  re- 
ceived the  legal  title,  although  the  deed  was 
not  recorded.  See  White-  v.  Interstate  B. 
&  h,  Ass'n,  106  Ga.  146,  148,  32  S.  E.  26; 
Deen  v.  Williams,  128  Ga,  265,  57  S.  E.  427; 
Wadley  Lumber  Co.  v.  Lett,  130  Ga.  135, 141, 
60  S.  E.  836.  As  stated  above,  the  Chatham 
Real  Estate  &  Improvement  Company  and 
Horace  Rivers  are  not  contesting  the  right 
of  Lucy  G.  Hull  to  foreclose  her  security 
deed  against  Henry  H.  Hull  under  the  stat- 
ute. And  the  legal  title  to  the  land  being  in 
her,  subject  to  be  postponed  to  the  subse- 
quently recorded  deeds,  it  follows  that  when 
these  were  canceled  by  those  having  the  au- 
thority to  do  so,  or  were  owned  by  the 
grantor  of  the  plaintiff,  a  purchaser  at  the 
sheriff's  sale  under  the  unrecorded  deed 
took  a  legal  title  in  the  land,  not  subject  to 
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any  saperlor  title  disclosed  by  the  record. 
The  conrt  did  not,  therefore,  err  In  finding 
for  the  plaintiff  and  in  decreeing  the  specific 
performance  prayed  for. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  FISH,  G.  J.,  absent 


(143  Ga.  e2) 

DURDEN  y.  WRIGHT.    (No.  150.) 
(Supreme  Gourt  of  Georgia.    Jan.  18,  1915.) 

(ByUahuM  hy  the  Oovrt.) 

EXSCUTOBS  AND  ADUINIBTBATORS  ^=:»11,  20— 
ADMIKISTBATION— RiaHiy-PBOOIEDUBE. 

As  a  general  rule,  there  can  be  no  adminis- 
tration unless  there  is  an  estate  left  by  a  dece- 
dent to  be  administered. 

(a)  But  although  there  is  no  tangible  proper- 
ty to  administer,  yet,  if  there  is  something  for 
an  administrator  to  do  which  may  create  an  es- 
tate, such  as  suing  for  the  death  of  a  decedent, 
and  the  VLkt,  an  administrator  should  be  ap- 
pointed. 

(b)  Where  one  applied  for  letters  of  adminis- 
tration upon  an  estate,  alleging  that  the  appli- 
cant was  a  creditor  of  the  decedent  and  that 
the  latter  died  leaving  a  large  estate,  and  one 
of  the  next  of  kin  of  the  decedent  filed  a  caveat 
to  the  application,  alleging  that  the  decedent 
died  without  leaving  an  estate  and  that  there 
was  none  at  the  date  of  filing  the  caveat,  it 
was  error  to  strike  the  caveat  and  direct  a  ver- 
dict on  ex  parte  testimony  offered  by  the  ap- 
plicant 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  C!ent  Dig.  If  25,  83-105;  Dec 
Dig.  <8»11,  20.] 

Error  from  Superior  Ooort,  Washington 
County ;  B.  T.  Rawlings,  Judge. 

Action  by  C.  M.  Wright  against  O.  W.  Dnr- 
den.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Hines  &  Jordan,  of  Atlanta,  and  Evans  & 
Evans,  of  Sandersville,  for  plaintiff  in  error. 
S.  H.  Sibley,  of  Union  Point,  and  Sibley  & 
Sibley,  of  Milledgeville,  for  defendant  in  er- 
ror. 

HUX,  J.  Chancey  M.  Wright  filed  his  pe- 
tition with  the  ordinary  of  Washington  coun- 
ty, alleging  that  James  Durden  had  died  in- 
testate in  1904,  a  resident  of  that  county, 
leaving  an  estate  of  real  and  personal  prop- 
erty of  the  probable  value  of  $10,000 ;  that  it 
was  necessary  that  the  estate  should  be  ad- 
ministered ;  and  that  petitioner  was  a  credi- 
tor of  the  estate.  He  prayed  for  citation,  to 
issue  and  be  published  as  required  by  law, 
and,  if  no  cause  was  shown  to  the  contrary, 
that  he  be  appointed  administrator  upon  the 
estate  of  the  deceased.  C.  W.  Durden,  one 
of  the  heirs  at  law  of  James  Durden,  filed  a 
caveat  to  the  application  for  administration, 
on  three  grounds:  (1)  That  at  the  time  of 
the  death  of  James  Durden  he  owned  no 
property  and  left  no  estate.  (2)  That  at  the 
present  time  James  Durden  has  no  estate, 
and  there  is  no  necessity  for  administration. 
(3)  Caveator  denies  that  the  applicant  Is  a 
creditor  of  James  Durden,  deceased,  and  has 
any  right  to  apply  for  administration  on  the 


estate.  It  does  not  appear  from  the  record 
what  action,  if  any,  was  taken  by  the  ordi- 
nary, or  how  the  case  reached  the  superior 
court,  but  presumably  it  was  by  appeal.  The 
case  is  here  on  exceptions  taken  to  the  order 
of  the  court  below,  in  sustaining  the  motion 
to  strike  the  grounds  of  the  caveat;  in  ad- 
mitting, over  objection,  a  certain  fl.  fa.,  with 
the  entries  thereon,  in  favor  of  Charles  H. 
Wright  &  Son  against  James  Durden  (the  ap- 
plicant being  one  of  the  plaintiffs  in  fi.  fa.) ; 
and  to  the  order  of  the  court  (there  being  no 
evidence  for  the  caveator)  directing  a  verdict 
finding  in  favor  of  the  applicant  and  decree- 
ing that  letters  of  administration  be  issued 
to  him  upon  the  estate  of  James  Durden,  de- 
ceased. 

1.  The  application  for  administration  on 
the  estate  of  James  Durden,  alleging  that  the 
deceased  left  an  estate,  and  the  caveat  filed 
thereto,  denying  that  averment,  made  an  is- 
sue of  f^ct  as  to  whether  there  was  an  estate 
to  be  administered.  Generally  speaking,  be- 
fore there  can  be  an  administration,  there 
must  be  some  estate  to  administer.  This  was 
the  issue  raised  by  the  caveat  which  the  court 
struck ;  and  the  caveator  was  entitled  to  of- 
fer evidence  in  support  of  his  contention  that 
there  was  no  estate  to  administer,  and  that 
the  applicant  was  not  a  creditor  of  the  de- 
ceased. The  leaving  of  an  estate  by  the  de- 
ceased is  lurisdictionaL  The  court  will  not 
do  a  useless  or  vain  thing  and  appoint  an  ad- 
ministrator when  there  are  no  duties  for 
htm  to  perform.  The  question  then  is :  Was 
there  anything  for  the  administrator  to  do? 
That  was  an  issue  which  should  have  be^ 
submitted  to  the  Jury  under  proper  pleadings 
and  instructions.  Where  there  is  conclusive 
proof  that  there  is  no  property  to  be  admin- 
istered and  nothing  for  the  administrator  to 
do,  administration  should  be  refused.  Gros- 
well  on  Bz'rs  &  Adm'rs,  8  58.  The  statute 
contemplates  that  there  is  an  estate  to  be  ad- 
ministered, and  requires  that  every  adminis- 
trator, upon  his  qualification  as  such,  shall 
give  bond,  with  good  and  sufficient  security, 
'*in  a  sum  eqnal  to  double  the  amount  of  the 
estate  to  be  administered.*'  C^vil  Ck>de,  I 
S972.  It  follows  logically  that  there  is  no 
administration  without  bond,  and  if  there  is 
DO  estate  there  is  no  administration.  Cases 
can  be  conceived  where  there  Is  no  tangible 
estate,  but  where  there  is  something  to  be 
done  by  an  administrator  which  in  contem- 
plation of  law  may  create  an  estate,  such  as 
suing  for  the  death  of  a  decedent.  18  Oyc. 
70  (11).  In  such  cases  an  administrator 
should  be  appointed.  But  the  issue  in  the 
present  case,  raised  by  the  application  and 
the  caveat,  is  that  there  is  no  estate  to  ad- 
minister ;  and,  under  the  view  we  take  of  the 
case,  the  caveator  had  the  right  to  prove  to 
the  Jury,  if  he  could,  the  allegations  of  his 
caveat.  We  think  the  court  committed  error 
in  striking  the  ground  of  caveat  which  made 
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that  issue.  No  question  was  raised  by  the 
caveat  as  to  who  was  entitled  to  the  admin- 
istration in  case  it  should  be  decided  by  the 
jury  that  there  was  an  estate  to  be  adminis- 
tered. There  was  therefore  no  ground  for 
the  argument  of  the  plaintiff  in  error  that  the 
next  of  kin  of  the  deceased  should  have  been 
appointed  instead  of  the  applicant 

Judgment  reversed.    All  the  Justices  con- 
cur, except  FISH,  G.  J.,  absent. 


a43  Ga.  56)  

STUBBS  et  aL  V.  GLASS.    (No.  147.) 
(Supreme  <3ourt  of  Georgia.     Jan.  18,  1915.) 

(8yUahu4  hy  the  Court) 

1.  Vendor  and  Pubchaseb  <3=>227— Actual 
Notice— Recital  in  Deed— Life  Tbnanot 
— Remaindebs. 

Where  one  by  a  voluntary  deed  conveyed  to 
another  a  life  estate  in  land,  with  remainder  to 
the  children  of  the  first  taker,  and  subsequently 
the  tenant  for  life  executed  a  warranty  deed 
conveying  in  fee  simple  the  same  land  to  an- 
other, and  the  grantor  first  referred  to  executed 
afaK)  to  the  purchaser  from  the  life  tenant  an 
instrument  reciting  the  execution  of  the  volun- 
tary conveyance  first  referred  to,  relinquishing 
"all  right  and  titles  to  said  claim  whatever  to 
[the  purchaser],  his  heirs  and  assigns,  forever 
in  fee  simple,"  the  purchaser  relying  upon  the 
instrument  just  recited  as  the  deed  from  the  life 
tenant,  as  constituting  his  muniment  of  title, 
did  not  obtain  a  title  which  would  prevail  in 
his  favor,  or  that  of  his  successors  in  title, 
over  the  rights  of  the  remaindermen  asserted  up- 
on the  death  of  the  life  tenant.  The  deed  exe- 
cuted by  the  life  tenant  could  not  convey  in  any 
event  more  than  a  life  estate,  and  the  written 
instrument,  which  the  purchaser  referred  to 
took  from  the  first  grantor,  charged  the  pur- 
chaser with  notice  of  the  existence  of  the  for- 
mer voluntary  conveyance. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  CentDig.  |  474 ;  Dec.  Dig.  ^==>227.] 

2.  Noticb  ^=s>2— Actual  Notiov-^Rights  or 
Life  Tenant. 

The  defendant,  being  a  successor  in  title, 
through  intermediate  conveyances,  to  the  pur- 
chaser referred  to  in  the  preceding  headnote,  did 
not  show  paper  title  as  against  the  remainder- 
men, the  plamtifFs  in  this  action,  who  upon  the 
death  of  the  life  tenant  asserted  in  themselves 
title  to  the  land  conveyed  in  the  deed  first  re- 
ferred to  above. 

[Ed.  Note.— For  other  cases,  see  Notice,  CJent. 
Dig.  I  2 ;  Dec.  Dig.  <S=:»2.] 

S.  Pbescbiftivk   Title— DiBEonoN   or   Veb- 

DIOT. 

The  evidence  was  not  of  such  a  character 
as  authorized  the  court  to  direct  a  verdict  upon 
the  theory  that  the  defendant  had  a  prescriptive 
title  to  the  land. 

Error  from  Superior  Ck)urt,  Fayette  CJoun- 
ty;   Robt  T.  Daniel,  Judge. 

Action  by  James  Stubbs  and  others  against 
Viney  Glass.  Judgment  for  defendant  on  di- 
rected verdict,  and  plaintiffs  bring  error.  Re- 
versed. 

James  Stubbs  and  others  sued  to  recover 
land,  alleging  that  they  were  children  and 
grandchildren  of  Mrs.  Barbara  E.  Stubbs; 
and  that  they  were  the  remaindermen,  and 
Mrs.  Barbara  E.  Stubbs  was  the  life  tenant, 
under  «  deed  from  Mrs.  Rachel  Blalock,  con- 


veying this  land.  The  defendant  set  up  title 
in  herself,  derived  through  a  deed  of  Mrs. 
Blalock  (of  a  date  later  than  that  of  the 
one  first  mentioned),  and  a  deed  by  Barbara 
E.  Stubbs,  to  one  of  the  defendant's  pred- 
ecessors in  title.  She  also  contended  that 
she  had  a  good  prescriptive  title. 

After  hearing  the  evidence,  counsel  for  the 
opposing  sides  agreed  that  a  verdict  should 
be  directed  by  the  court;  each  contending 
that  it  should  be  directed  in  favor  of  his 
side.  The  court  directed  a  verdict  for  the 
defendant,  and  the  plaintiffs  excepted. 

J.  W.  Culpepper,  of  FayettevIUe,  and  Daley 
&  Chambers,  of  Atlanta,  for  plaintiffs  in  er- 
ror. W.  B.  Hollingsworth  and  J.  Wise,  both 
of  Fayettevllle,  and  B.  J.  Reagan,  of  Mc- 
Donough,  for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
[1,  2]  We  are  of  the  opinion  that  the  court 
erred  in  directing  a  verdict  for  the  defend- 
ant The  plaintiffs  showed  that  their  an- 
cestor, Barbara  E.  Stubbs,  had  title  to  the 
land  under  a  deed  from  Rachel  Blalock. 
This  deed,  executed  on  January  24,  1866,  and 
recorded  on  the  same  day,  conveyed  a  life 
interest  to  Barbara  E.  Stubbs,  with  remain- 
der to  her  children;  the  grantor  reserving 
the  use  and  possession  of  the  land  during 
her  life.  There  is  no  dispute  that  this  deed 
was  sufi9cient  to  vest  the  grantee  with  a 
life  estate  in  the  proi>erty  conveyed.  The  de- 
fendant derived  title  from  a  deed  executed 
on  September  12,  1871.  by  Barbara  E.  Stubbs 
to  Thompson  Nash,  conveying  the  same  prop- 
erty, and  an  instrument  in  writing  executed 
by  Rachel  Blalock,  which  recites  that  she 
having  previously  made  a  deed  of  gift  to 
the  land  in  controversy,  and  having  in  said 
deed  reserved  the  right  to  control  and  use 
said  land  during  her  natural  life,  "I,  Rachel 
Blalock,  do  by  these  presents  and  in  the  pres- 
ence of  the  witnesses  relinquish  all  right 
and  titles  to  said  claim  whatever  to  said 
Thompson  Nash,  his  heirs  and  assigns,  for- 
ever in  fee  simple."  The  defendant  contends 
that  this  last  written  instrument  executed  by 
Rachel  Blalock,  taken  in  connection  with  the 
deed  from  Barbara  E.  Stubbs  to  Thompson 
Nash,  was  a  deed  of  conveyance;  that  ttiese 
conveyances  were  for  a  valuable  considera- 
tion, while  the  prior  deed  of  Rachel  Blalock 
to  Barbara  Stubbs  was  a  voluntary  deed ;  and 
therefore  that  the  defendant's  title  will  pre- 
vail over  the  rights  of  the  plaintiffs,  who 
claim  under  a  voluntary  deed,  as  the  defend- 
ant took  without  actual  notice  of  the  volun- 
tary deed.  This  contention  is  not  sound. 
Mrs.  Stubbs*  deed  to  Nash  could  only  con- 
vey such  interest  as  she  had  (her  estate  for 
life);  and  if  the  instrument  recited  above, 
which  the  defendant  insists  operates  as  a 
deed  from  Rachel  Blalock,  be  treated  as 
such,  it  contains  on  its  face  notice  of  the  pri- 
or conveyance  executed  to  Barbara  Stubbs, 
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and  a  party  taking  such  an  instrument  took 
it  charged  with  notice  of  the  prior  convey- 
ance and  subject  thereto,  conceding  that  it 
was  voluntary  in  character.  The  defendant 
claims  title  under  a  series  of  conveyances 
from  Thompson  Nash  and  his  successors  in 
tittle;  but  none  of  these  successors  in  title 
had  a  better  title  than  Thompson  Nash,  and 
the  defendant,  relatively  to  these  plaintiffs, 
occupied  no  better  position  than  Thompson 
Nash  and  the  intermediate  grantors  between 
him  and  the  defendant;  and,  when  Mrs.  Bar- 
bara Stubbs  died  in  1910,  the  plaintiffs  had 
their  right  of  action  to  recover  the  land  in 
controversy. 

[3]  In  her  answer  the  defendant  set  up  a 
prescriptive  title.  So  far  as  relates  to  this 
claim,  it  is  only  necessary  to  say  that  the 
evidence  did  not  authorize  the  court  to  di- 
rect a  verdict  for  the  defendant.  Indeed,  it 
is  not  insisted  in  the  brief  of  counsel  for  de- 
fendant in  error  that  the  evidence  showed  a 
prescriptive  title  in  their  client  Their  con- 
tention is  solely  that  the  case  turned  upon 
competition  between  a  deed  executed  upon  a 
valuable  consideration  and  a  prior  voluntary 
conveyance,  of  which  the  first  taker  under 
the  conveyance  for  value  did  not  have  actual 
notice.  But,  as  we  have  seen  above,  that  con- 
tention is  without  support  in  the  evidence. 

In  the  motion  for  a  new  trial  there  are 
numerous  grounds  complaining  of  the  admis- 
sion of  evidence;  but  the  assignments  of  er- 
ror in.  these  grounds  raise  no  question  for  de- 
termination here,  as  they  faU  either  to  show 
what  objection  was  urged  at  the  time  the 
evidence  was  introduced  or  to  set  out  the 
enridence  introduced,  literally  or  in  substance, 
so  that  this  court  could  Judge  of  its  mate- 
riality. The  judgment  is  reversed  upon  the 
ground  that  the  judge  erred  in  .directing  a 
verdict  for  the  defendant 

Judgment  reversed.  All  the  Justices  con* 
car,  except  FISH,  C.  J.,  absent 


(14S  Ga.  86) 

COCHRAN  V.  MITCHEM.    (No.  134.) 
(Supreme  Court  of  Georgia.    Jan.  16,  1915.) 

(8jfUdhU9  hff  the  Court,) 

1,  AssAXTLT  AND  Battert  «=5>43— Civil  AC- 
TION—Instbxtotions—Bvidenob. 

The  court  erred  in  charging  the  jury  as  fol- 
lows: "If  you  should  conclude  under  the  prin- 
ciples of  law  given  you  in  charge,  if  any  assault 
and  battery  was  committed  upon  the  plaintiff 
by  the  defendant,  be  is  justifiable  under  some 
rule  of  law,  the  court  charges  you  the  plaintiff 
would  not  be  entitled  to  recover  any  damages 
in  the  case."  There  was  no  evidence  to  au- 
thorize this  charge;  the  uncontradicted  evidence 
showing  an  unprovoked  assairit  and  battery  com- 
mitted by  the  defendant  upon  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  ||  57-59,  61,  62;  Dec.  Dig. 

2.  Tbial  ^=»252— Instruction— Evidence. 

Nor  was  there  any  evidence  to  authorize  the 
court  to  submit  to  the  jury  the  theory  that  cer- 
tain injuries  alleged  in  the  petition  were  the  re- 


sult of  a  mere  accident,  and  a  charge  upon  that 
subject  was  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  506,  596-612;  Dec.  Dig.  <3=>252.] 

8.  Assault  and  Battebt  ^=>43— Civil  Ac- 
tion—Instbuction—Damaqes. 

The  court  charged  the  jury :  **If  the  plain- 
tiff is  entitled  to  recover  any  damages  in  the 
case,  the  court  charges  you  that  the  damages  he 
would  be  entitled  to  recover  in  the  case  would 
be  what  the  law  calls  direct  and  general  dam- 
ages." Considered  in  connection  with  the  en- 
tire charge,  this  was  not  error. 

[Ed.  Note. — ^For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §§  57-59,  61,  62;  Dec.  Dig. 

4.  Assault  and  Battebt  ^=s>40— Civil  Ac- 
tion—Nominal Damaqes— Evidence. 

Where  in  a  suit  to  recover  damages  for  as- 
sault and  battery  the  uncontroverted  evidence  is 
such  as  to  demand  a  verdict  ip  favor  of  the 
plaintiff  for  a  substantial  amount,  the  jury  are 
not  authorized  to  return  a  verdict  in  favor  of 
the  plaintiff  for  nominal  damages  merely. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §  55;  Dec  Dig.  ^;=s>40.] 

Ehrror  from  Superior  Court  Morgan  Coun- 
ty;   J.  B.  Park,  Judge. 

Action  by  J.  W.  S.  Cochran  against  C.  S. 
Mitchem.  Judgment  for  plaintiff  for  nomi- 
nal damages  only,  and  he  brings  error.  Re- 
versed. 

M.  C.  Few,  of  Madison,  for  plaintiff  In 
error. 

BECK,  J.  J.  W.  S.  Cochran  brought  suit 
against  C.  E.  Mitchem,  to  recover  damages 
for  an  alleged  assault  and  battery  committed 
by  the  defendant  upon  the  plaintiff.  Upon 
the  trial  of  the  case  the  jury  returned  a 
verdict  for  $1  in  favor  of  the  plaintiff.  He 
made  a  motion  for  a  new  trial;  and,  this 
having  been  overruled,  the  case  was  brought 
here  for  review.  In  his  petition  the  plaintiff 
alleges  both  general  and  special  damages; 
the  claim  for  damages  being  based  upon  an 
alleged  assault  and  battery  made  upon  him 
by  the  defendant  without  provocation.  It  is 
alleged  in  the  petition,  that  the  defendant 
without  cause  or  provocation,  while  peti- 
tioner was  testifying  in  a  case  in  which 
plaintiff  was  interested,  applied  to  the  lat- 
ter an  opprobrious  epithet  rushed  imme- 
diately upon  him,  and  with  his  fist  violently 
struck  petitioner  several  blows  in  the 
face  and  other  parts  of  the  body,  aud  that 
petitioner,  in  order  to  protect  and  defoid 
himself  from  the  violent  and  unprovoked  as- 
sault, grappled  with  the  defendant,  and  in 
the  struggle  which  ensued  brought  on  by  the 
plaintiff's  attempts  to  defend  himself  he  was 
thrown  to  the  floor,  and  in  the  fall  his  left 
arm  was  broken.  The  defendant  in  his  plea 
merely  denied  the  allegations  of  the  petition. 
There  was  no  plea  of  justification  or  miti- 
gation. The  evidence  introduced  by  the 
plaintiff  fully  sustained  the  allegations  of 
the  petition,  and  it  was  not  controverted,  as 
the  defendant  introduced  no  evidence. 


^=>For  other  oaaes  see  same  to^c  and  KBY-NUMBBB  in  ikU  Key-Numbered  Diseets  and  Indexes 
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[1]  1.  In  the  coarse  of  his  Instmctions  to 

the  Jury  the  court  gave  the  following  charge: 

"If  you  should  conclude  under  the  principles 
of  law  given  you  in  charge,  if  any  assault  and 
battery  was  committed  upon  the  plaintiff  by  the 
defendant,  that  he  is  justifiable  under  some  rule 
of  law,  the  plaintiff  would  not  be  entitled  to  re- 
cover any  damages  in  the  case." 

The  plaintiff  excepted  to  this  charge,  and 
the  exception  is  well  taken.  The  charge  is 
clearly  erroneous  under  the  pleadings  and 
evidence  in  the  case.  There  was  no  plea  of 
Justification  or  mitigation  filed  by  the  defend- 
ant He  merely  denied  the  allegations  In  the 
plaintiff's  petition.  Not  only  was  there  no 
plea  of  Justification  or  mitigation,  but  there 
was  not  the  slightest  evidence  of  Justification, 
nor  a  particle  of  evidence  to  mitigate  the 
conduct  of  the  defendant  on  the  occasion  of 
his  unprovoked  assault  upon  the  plaintiff. 
There  is  nothing  in  the  record  to  suggest  that 
the  plaintiff.  In  giving  the  testimony  In  the 
case  upon  trial  when  he  was  assaulted,  was 
not  absolutely  within  his  rights  when  the  de- 
fendant in  this  case  rushed  upon  him,  after 
calling  him  a  liar,  and  struck  him  in  the 
face.  The  plaintiff  himself  testified  to  these 
facts,  and  his  testimony  is  corroborated  by 
the  magistrate  who  was  presiding  at  the  trial 
in  the  course  of  which  the  plaintiff  was  giv- 
ing the  testimony  which  provoked  the  as- 
sault on  the  part  of  the  defendant  With  no 
plea  of  mitigation  or  Justification,  and  no  evi- 
dence to  Justus  or  mitigate  the  conduct  of 
the  defendant,  the  charge  upon  the  subject  of 
Justification  was  out  of  place  In  the  court's 
instructions  to  the  Jury.  And  what  we  have 
Just  said  above,  in  discussing  the  ground  of 
the  motion  under  consideration,  is  applicable 
to  the  last  three  grounds  of  the  motion  for 
a  new  trial. 

[2]  2.  The  court  should  not  have  charged 
the  Jury  upon  the  theory  that  the  breaking 
of  the  plaintiff's  arm  was  a  mere  accident 
The  uncontradicted  evidence  showed  that 
the  breaking  of  the  arm  was  the  direct  conse^ 
quence  of  the  struggle  between  the  parties 
which  ensued  in  consequence  of  an  unprovok- 
ed assault  made  by  the  defendant  upon  the 
plaintiff. 

[3]  3.  Complaint  Is  made  of  the  following 

charge  of  the  court: 

"If  the  plaintiff  is  entitled  to  recover  any 
damages  in  this  case,  the  court  charges  you 
that  the  damages  he  would  be  entitled  to  re- 
cover in  the  case  would  be  what  the  law  calls 
direct  and  general  damages." 

Taken  by  itself,  this  would  have  been  erro- 
neous; but,  as  the  court  subsequently  in  his 
charge  instructed  the  Jury  that  they  could  al- 
low damages  for  pain  and  suffering  and  for 
wounded  feelings,  and  correctly  informed  the 
Jury  In  that  connection  that  the  only  meas- 
ure of  damages  for  pain  and  suffering  and 
wounded  feelings  was  the  enlightened  con- 
sciences of  Impartial  Jurors,  and  also  gave 
tiiem  in  charge  the  section  of  the  Civil  Code 
relating  to   additional    damages   which   the 


Jury  may  give  in  cases  where  there  are  aggra- 
vating circumstances,  the  charge  complained 
of  is  not  ground  for  a  new  trial. 

[4]  4.  The  petition  alleged,  and  the  uncon- 
tradicted evidence  showed,  that  a  violent,  un- 
provoked, and  serious  assault  and  battery 
was  committed  by  the  defendant  upon  the 
plaintiff,  and  there  was  no  evidence  to  even 
mitigate  the  conduct  of  the  defendant  Un- 
der these  factd  the  Jury  were  not  authorized 
to  return  a  verdict  In  favor  of  the  plaintiff 
for  nominal  damages.  The  evidence  demand- 
ed a  verdict  for  a  substantial  amount,  and 
the  verdict  rendered  must  be  set  aside  upon 
the  ground,  among  others,  that  It  Is  contrary 
to  the  evidence. 

Judgment  reversed.  All  the  Jostioes  con< 
cur,  except  FISH,  G.  J.,  absent 


aiS  Oa.  m 
EVANS  V.  THOMPSON  et  al.    (No.  149.) 
(Supreme  Court  of  Georgia.     Jan.  18,   1015.) 

(SyUahuM  hy  Editorial  Staff.) 

1,  Stipulations  ^=»14  —  Issues  —  Agbeb- 
meitts  fob  submission— effect. 

An  agreement  by  the  parties  to  the  sab- 
mission  to  the  Jury  of  a  single  issue  operates 
to  eliminate  all  other  issues. 

[Ed.  Note.— For  other  cases,  see  Stipulaticms, 
Cent.  Dig.  §|  24-37;    Dec.  Dig.  ^=>14.] 

2.  Judgment  ^=>252  —  Plbadino  — Demand 
FOB  Relief. 

A  money  Judgment  for  defendant  not  pray- 
ing for  a  judgment  is  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Judgment* 
Cent  Dig.  IS  441,  442;   Dec.  Dig.  «=>252.1 

3.  liANDLOBD  AND  TENANT  ^=>296— DISPOS- 
SESS Pbocbedings— Existence  of  Rela- 
tion. 

Where  the  relation  of  landlord  and  ten- 
ant does  not  exist  between  the  parties,  the 
court  must  enjoin  the  further  progress  of  the 
warrant  to  dispossess  a  party  as  a  tenant 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  ff  1272,  1275,  1283; 
Dec  Dig.  «s=>206.] 

Error  from  Superior  Court,  De  Kalb  Conn* 
ty;    C.  S.  Reid,  Judge. 

Action  by  W.  P.  Bvans  against  G.  S. 
Thompson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.     Reversed. 

J.  B.  Stewart,  of  Atlanta,  for  plaintiff  in 
error.  R.  W.  Milner,  of  Covington,  for  de- 
fendants in  error. 

EVANS,  P.  J.  The  plaintiff,  W.  P.  Bvans, 
filed  an  equitable  petition  against  C.  S. 
Thompson  to  restrain  the  execution  of  a  war- 
rant to  dispossess  him  as  a  tenant  holding 
over,  alleging  that  the  deed  to  the  premises 
which  he  executed  to  the  defendant  was  in- 
fected with  usury,  and  that  the  defendant 
was  to  make  or  procure  a  loan  for  him  in  a 
sum  of  money  sufficient  to  pay  the  plaintiff's 
indebtedness  to  the  defendant,  which  loan 
was  to  be  evidenced  by  two  notes  of  equal 
amounts,  due  in  one  and  two  years  respec- 
tively, bearing  Interest  at  the  rate  of  8  per 
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cent  per  annum.  A  copy  of  the  deed  was 
attached,  and  it  purported  to  be  on  a  con- 
sideration of  $6,000.  The  prayer  was  for  an 
injunction  against  the  farther  prosecatlon  of 
the  dispossessory  warrant;  for  an  account- 
ing ;  for  specific  performance  of  the  contract 
respecting  the  loan;  and  for  general  relief. 
The  defendant  denied  that  there  was  any 
usury  in  the  consideration  of  the  deed;  de- 
nied making  the  agreement  alleged  in  the 
petition ;  and  averred  that  he  purchased  the 
land  from  the  plaintiff,  who  rented  it  from 
him,  and  that  the  plaintiff  was  insolvent,  and 
the  premises  were  deteriorating  in  value, 
and,  by  way  of  cross-relief,  prayed  for  the 
appointment  of  a  receiver  to  take  charge  of 
and  rent  the  property,  and  "do  such  other 
things  as  may  be  necessary  to  protect  the 
interest  of  the  parties  to  this  suit"  The  case 
came  on  to  be  tried,  and  upon  the  close  of  the 
evidence  the  court  stated  to  counsel  that  he 
would  submit  only  three  issues  to  the  jury, 
namely:  (1)  Was  the  deed  given  as  a  fee  sim- 
ple deed  or  as  a  security  deed?  (2)  Was 
there  any  usury  in  the  indebtedness  to 
Thompson?  (3)  Did  the  defendant  contract 
with  the  plaintiff  that  he  would  make  him  a 
loan  of  16,000,  to  be  evidenced  by  two  notes 
each  for  $3,000,  to  mature  one  and  two  years, 
respectively,  after  the  date  of  the  loan? 
After  the  plaintiff's  attorney  had  made  the 
opening  argument,  and  while  the  defendant's 
attorney  was  addressing  the  jury,  the  court 
asked  the  plaintiff's  attorney  if  he  insisted 
that  the  questions  as  to  usury  and  as  to  the 
contract  be  submitted,  and  he  replied  that 
he  did  not  Whereupon  the  court  said  that 
he  would  submit  only  the  first  question  to 
the  jury.  The  plaintiff's  attorney  replied 
that  that  would  be  satisfactory.  The  court 
then  announced  to  the  defendant's  attorney, 
who  had  paused  in  his  address,  that  only  the 
first  question  would  be  submitted  to  the  jury. 
Tlie  court  submitted  that  issue,  and  the  jury 
answered  that  the  deed  was  given  only  as  se- 
curity for  debt  The  plaintiff's  counsel  moved 
that  the  court  enter  up  a  decree  declaring 
that  the  deed  ^from  plaintiff  to  defendant 
was  given  to  s^ure  a  debt,  and  was  not  an 
absolute  deed,  and  restraining  the  defendant 
from  further  proceeding  with  the  disposses- 
sory warrant,  and  directing  the  receiver,  aft- 
er deducting  $50  for  his  compensation,  to 
turn  over  all  property,  money,  ahd  choses  in 
action  in  his  hands  to  the  plaintiff.  The 
court  refused  to  enter  up  this  decree,  but  did 
enter  up  a  decree  reciting  that  the  plaintiff's 
counsel  stated,  in  the  trial  of  the  case,  that  he 
did  not  wish  the  issues  of  fact  specified  in  the 
last  two  questions  formulated  by  the  court 
submitted  to  the  jury ;  reciting  the  finding  of 
the  jury  on  the  first  question;  and  adjudi- 
cating that  the  deed  attached  to  the  plain- 
tiff's petition,  which  recited  a  consideration 
of  $6,000,  was  given  as  security  for  debt,  that 
the  debt  was  not  infected  with  usury,  and 


that  the  plaintiff  have  *  judgment  for  $6,000 
principal,  and  $447.33  interest,  and  future  in- 
terest at  8  per  cent  Error  is  assigned  upon 
the  decree,  and  upon  the  refusal  of  the  court 
to  enter  up  a  decree  in  manner  and  form  as 
moved  by  the  plaintiff. 

[1-3]  Held,  that  the  pleadings  did  not  au- 
thorize the  decree  which  the  court  entered 
up.  The  effect  of  the  agreement  to  submit 
the  single  issue  i^  the  form  of  a  question  was 
to  eliminate  all  others.  The  plaintiff  prayed 
for  an  accounting,  but  no  accounting  was 
had.  The  defendant  did  not  pray  for  a  judg- 
ment against  the  plaintiff;  so  the  pleadings 
did  not  authorise  any  judgment* against  the 
plaintiff  in  favor  of  the  defendant.  The 
jury  having  found  that  the  relation  of  land- 
lord and  tenant  did  not  exist  between  the 
parties,  the  court  should  have  enjoined  the 
further  progress  of  the  warrant  issued  at  the 
instance  of  the  defendant  against  the  plain- 
tiff as  a  tenant  holding  over. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent 


aa  Qa.  48) 
HEARD  Y.  NATIONAL  BANK  OF  WILKES. 

(No.  144.) 

(Supreme  Oonrt  of  (Georgia.    Jan.  16, 1916.) 

(ByUalfMM  hf  ihB  Oomrt.) 

1«  Bills  and  Notes  ^s937&-Noti  tob  Oob- 
POBATB  Stock— Rkoital  of  CoNsinKBAiiON 
—Bona  Fidb  Ptjbchasbb. 

While  Civil  Code  1910,  §  4298,  requires  that 
a  note  or  other  evidence  of  debt  given  for  the 
purchase  nrice  of  stock  in  any  incorporated  com- 
pany, sola  by  any  peddler,  agent,  or  traveling 
salesman  or  promoter,  traveUng  for  the  pur- 
pose of  making  such  sale,  shall  have  expressed 
on  its  face  the  consideration  thereof  (not  in- 
cluding sales  after  the  original  purchase  price  has 
been  paid  and  the  certificates  of  stock  have  been 
issued),  it  further  declares  that  any  person  who 
tnay  purchase  anv  such  note  or  evidence  of  debt, 
**when  the  consideration  is  expressed  in  the 
face  of  the  note  or  contract,"  shall  take  it  sub- 
ject to  all  the  equities  between  the  original  par- 
ties. It  follows  that  where  a  negotuible  note 
is  given  for  such  stock,  but  does  not  express  on 
its  face  the  consideration,  a  bona  fide  purchaser 
for  value  before  due  and  without  notice  takes 
free  from  any  defense  by  the  maker  on  account 
of  equities  between  the  original  parties. 

fEd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §)  971-981;  Dec  Dig.  <S=» 
375.] 

2.  BiLis  AND  Notes  ^=s>525— Negotiation— 
Notice,  to  Pubohaseb— Sufficienot  of  Evi- 
dence. 

Aside  from  the  provisions  of  the  Code  sec- 
tion above  cited,  there  was  no  sufficient  evi- 
dence to  show  notice  to  the  purchaser  of  the  ne- 
gotiable note  sued  on,  who  purchased  it  for  val- 
ue before  it  was  due.  Accordingly,  there  was 
no  error  in  directing  a  verdict  for  tiie  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bills  an<f 
Notes.  Cent  Dig.  H  1832-1839;  Dec.  Dig. 
^=:»525.] 

Error  from  Superior  Court,  WHkes  Coun- 
ty;   B.  F.  Walker,  Judge. 
Action  by  the  National  Bank  of  Wilkes 
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against  J.  B.  Heard.    Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

GoUey  &  Colley,  of  Washington,  for  plain- 
tiff In  error.  J.  M.  Pltner,  of  Washington, 
for  defendant  In  error. 

LUMPKIN,  J.  The  National  Bank  of 
Wilkes  brought  suit  against  J.  B.  Heard  on  a 
promissory  note  dated  September  3,  1912, 
for  $200,  with  Interest  at  8  per  cent,  due 
April  1,  1918,  payable  to  the  order  of  the 
maker  and  Indorsed  by  him.  The  defendant 
pleaded  that  the  note  was  given  for  ten 
shares  of  stock  In  a  corporation  known  as 
the  Southern  Beverage  Company  of  Augusta, 
6a.;  that  it  was  sold  to  the  defendant  by 
traveling  salesmen  traveling  for  the  purpose 
of  making  such  sales ;  that  It  did  not  have 
expressed  upon  Its  face  the  consideration  or 
kind  of  stock  for  which  It  was  given,  as  re- 
quired by  the  act  of  1912  (Acts  1912,  pw  153), 
and  was  therefore  void.  He  also  pleaded 
want  of  consideration  and  failure  of  consider- 
ation ;  that  the  note  was  obtained  from  htm 
by  fraudulent  representations;  and  that  the 
plaintiff  was  not  a  purchaser  bona  fide,  for 
value,  and  without  notice.  On  the  trial  the 
presiding  judge  directed  a  verdict  for  the 
plaintiff.  The  defendant's  motion  for  a  new 
trial  was  overruled,  and  he  excepted. 

[1]  The  act  of  August  17,  1912,  declares 
that  all  promissory  notes,  contracts,  or  other 
evidences  of  debt  given  for  the  purchase  price 
of  stock  In  any  Incorporated  company,  and 
sold  by  any  peddler,  agent,  or  traveling  sales- 
man or  promoter,  traveling  for  the  purpose 
of  making  sales,  shall  have  expressed  on  the 
face  of  such  notes,  contracts,  or  other  evi- 
dences of  debt  the  consideration  thereof.  It 
la  provided  that  the  act  shall  not  apply  to 
sales  after  the  original  purchase  price  has 
been  paid  and  certificates  of  stock  have  been 
Issued.  It  is  further  declared  that  any  per- 
son who  may  purchase  any  note,  contract,  or 
other  evidence  of  debt  given  for  such  stock, 
"when  the  consideration  Is  expressed  In  the 
face  of  the  note  or  contract  as  required  In 
section  1,  whether  before  due  and  without 
notice  or  otherwise,  where  the  consideration 
Is  so  expressed,  shall  take  the  same  with  all 
the  equities  existing  between  the  original  par- 
ties and  the  maker  of  such  note,  contract, 
or  other  evidence  of  debt,  and  the  maker 
shall  have  the  right  to  make  any  defense  to 
the  payment  of  same  as  against  such  pur- 
chasers that  could  have  been  made  against 
the  original  payee."  It  Is  made  a  misde- 
meanor to  sell  stock  without  expressing  the 
consideration  In  the  face  of  the  note,  con- 
tract, or  other  evidence  of  debt  taken  there- 
for. While  this  act  requires  the  sellers  of 
such  stock  to  express  the  consideration  on 
the  face  of  the  note  or  contract  taken  there- 
for, and  makes  it  a  misdemeanor  to  fall  to 
do  so,  it  does  not  declare  that  the  note  shall 
be  void  in  the  hands  of  an  Innocent  pur- 
chaser before  due  and  without  notice.    It 


declares  that  the  purchaser  of  such  a  note, 
contract,  or  evidence  of  debt  shall  take  sub- 
ject to  the  equities  between  the  original  par- 
ties, and  with  the  right  to  make  any  defense 
against  the  holder  that  oould  have  been  made 
against  the  original  payee,  "where  the  con- 
sideration Is  expressed  In  the  face  of  the  note 
or  contract"  This  clearly  contemplates  that 
an  Innocent  purchaser  of  a  negotiable  In- 
strument before  due  and  without  notice  will 
be  protected,  except  where  the  consideration 
Is  stated  in  the  face  of  the  Instrument. 

In  1897  (Acts  1897,  p.  81)  a  somewhat  sim- 
ilar act  was  passed  in  regard  to  promissory 
notes  or  other  evidences  of  debt,  taken  for  the 
purchase  price  of  any  patent,  copy,  or  pro- 
prietary right,  or  territory  for  the  sale  there- 
of, or  for  the  sale  of  any  patented  or  copy- 
righted article  or  thing.  Civil  Ck)de  1910,  | 
4293.  It  was  h\eld  by  this  court  that  a  prom- 
issory note  given  for  the  purchase  price  of  a 
patent  right,  which  failed  to  comply  with  the 
act  In  not  expressing  upon  Its  face  the  con- 
sideration therefor,  or  stating  the  thing  or 
article  for  which  It  was  given,  was  not  void 
in  the  hands  of  a  bona  fide  holder.  Smith  v. 
Wood,  111  Ga.  221,  86  S.  E.  649;  Parr  v. 
Erlckson,  115  Ga.  873,  42  S.  E.  240;  Hunt  v. 
Davenport,  138  Ga.  622,  75  S.  B.  644.  The 
rulings  made  In  these  cases  practically  con- 
trol that  now  under  consideration  as  to  the 
point  above  mentioned. 

[2]  2.  It  was  contended  that,  aside  from 
the  act,  the  sellers  made  fraudulent  represen- 
tations to  the  defendant  to  Induce  him  to 
buy ;  that  the  stock  was  worthless ;  and  that 
the  plaintiff  was  not  an  Innocent  purchaser 
for  value  and  without  notice.  There  was 
some  evidence  tending  to  sustain  the  con- 
tention as  to  the  fraudulent  representations 
and  the  worthlessness  of  the  stock.  The  evi- 
dence relied  on  to  show  notice  to  the  bank 
was  the  testimony  of  the  defendant.  In  sub- 
stance, as  follows:  In  order  to  Induce  him 
to  buy  the  stock,  the  sellers  represented  that 
the  vice  president  of  the  bank,  which  is  the 
present  plaintiff,  had  taken  $500  of  the  stock, 
and  was  treasurer  of  the  company,  and 
showed  him  a  note  for  that  amount  purport- 
ing to  be  signed  by  the  vice  president  In  his 
individual  capacity;  that,  about  a  week  or 
two  after  making  the  purchase  and  giving 
the  note,  he  met  the  vice  president  of  the 
bank,  and  asked  him  why  he  sent  the  sellers 
of  the  stock  out  to  the  defendant's  house; 
that  the  vice  president  said  that  he  did  not 
send  them,  "that  he  merely  gave  them  a  list 
of  names,  as  long  as  his  arm,  of  good  people 
for  them  to  see ;  that  the  defendant  told  him 
about  the  representation  as  to  his  having  tak- 
en $500  of  the  stock,  and  he  denied  having 
made  such  subscription  or  having  given  any 
note  therefor,  and  said  that,  if  the  sellers  had 
such  a  note.  It  was  forgery ;  that  defendant 
asked  him  what  he  thought  of  the  stock,  and 
he  said  that  he  did  not  have  the  money  to 
buy  any  of  it,  but  thought  well  of  It  and  be- 
lieved it  would  pay.    It  was  shown  by  the 
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uncontradicted  evidence  ot  tte  cashier  of 
tlie  bank  that  the  note  was  purchased  by 
him  for  it  September  4th,  the  day  after  it 
was  given;  that  the  bank  paid  $185  there- 
for; that  he  had  no  notice  of  any  defenses 
to  it;  that  he  supposed  that  the  persons 
from  whom  he  purchased  the  note  were  sell- 
ing something  to  citizens  of  the  county,  as 
"we'*  discounted  several  notes  for  them  on 
farmers  and  business  men,  but  he  did  not 
know  that  they  were  selling  stock  in  a  cor- 
poration. The  cashier  was  the  officer  who 
acted  for  the  bank  in  making  the  purchase, 
and  there  is  nothing  in  the  evidence  to  show 
that  the  vice  president  represented  the  bank 
in  connection  -with  the  transaction,  or  that 
he  was  acting  otherwise  than  in  his  individu- 
al capacity  at  the  time  when  he  gave  the 
sellers  the  list  of  names.  Under  the  evi- 
dence, his  knowledge  at  that  time  was  not 
sufficient  to  charge  the  bank  with  notice  sub- 
sequently when  it  bought  the  note  in  due 
course  of  trade.  While  generally  the  ques- 
tion of  what  would  put  a  prudent  man  on 
his  guard  is  a  question  for  the  Jury,  in  this 
case  there  was  nothing  on  which  the  Jury 
could  base  a  finding  that  the  bank  was 
charged  with  notice;  and  accordingly  there 
was  no  error  in  directing  a  verdict  for  the 
plaintiff. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent  on  account 
of  sickness. 


aa  Ga.  61) 

FBANKLIN  et  al  v.  BANK  OP  COLBERT. 

(No.  140.) 

(Supreme  Court  of  Cieorgia.     Jan.  16,  1915.) 

(Byllabm  hy  the  Court.) 

Bills  and  Notes  ^=s>32&— Note  Givsr  fob 
CoBPOBATB  Stock— CoNSTBUcnoN  of  Stat- 

TTTB, 

The  act  of  1012  (Acts  1912,  p.  153)  relating 
to  notes  given  for  the  sale  of  stock  in  incorpo- 
rated companies,  being  a  substantial  reproduc- 
tion of  the  act  of  1897  (Civil  Code  1910,  fi 
4293,  4294)  relating  to  notes  given  for  the  sale 
of  patent  rights,  is  to  be  similarly  construed, 
and^  being  thus  construed,  is  controlled  by  the 
decisions  in  the  cases  of  Smith  v.  Wood«  111 
Ga.  221,  36  S.  B.  649;  Parr  v.  Erickson,  115 
Ga.  873,  42  S.  B.  240;  Hunt  v.  Davenport,  138 
Ga.  622,  75  S.  B.  644;  Heard  v.  National  Bank 
of  Wilkes,  ante,  84  S.  E.  129. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §  789 ;  Dec.  Dig.  <^=:>329.] 

2.  Dibection  of  Vicrdict. 

There  was  no  error  in  directing  a  verdict 
for  the  plaintiff. 

Error  from  Superior  Court,  Newton  Coun- 
ty;  C.  S.  Reid,  Judge. 

Action  by  Bank  of  Colbert  against  R.  Q. 
Franklin  and  others.  Judgment  for  plaintiff 
on  directed  verdict,  and  defendants  bring  er- 
ror.    Affirmed. 

B.  W.  Milner,  of  Covington,  for  plaintiffs  in 
error.  Rogers  &  Knox,  of  Covington,  for  de- 
fendant in  error. 


HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  FISH,  C.  J.,  absent  on 
account  of  sickness. 

'  a48  Ga.  52) 

BBCKWORTH  v.  BANK  OF  COLBERT. 

(No.  189.) 
(Supreme  Court  of  Georgia.     Jan.  16,  1915.) 

(SyllahuB  hy  the  Court,) 

Notes  Given  fob  Cobpobatb  Stock. 

Under  the  pleadings  and  evidence,  this  case 
is  controlled  by  the  ruling  announced  in  Frank- 
lin V.  Bank  of  Colbert,  ante,  84  S.  B.  131. 

Error  from  Superior  Court,  Newton  Coun- 
ty; C.  S.  Reid,  Judge. 

Action  by  tbe  Bank  of  Colbert  against  W. 
B.  Beckworth.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

A.  D.  Meador,  of  Covington,  for  plaintiff 
in  error.  Rogers  &  Knox,  of  Covington,  for 
defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J^  ab- 
sent on  account  of  sickness. 

OB  Ga.  App.  6) 
BRANTLEY  v.  STATE.    (No.  0056.) 
(Court  of  Appeals  of  Georgia.     Jan.  20,  1916. 
Rehearing  Denied  Feb.  U,  1915.) 

(SyUahua  hy  the  Court,) 

1.  Witnesses  ^s=>392— Impeachment  of  Wit- 
nesses—Contbadictoby  Statements. 

In  our  opinion,  the  proviBions  of  section 
5881  of  the  Civil  Code  of  1910  do  not  apply  to 
contradictory  affidavits  made  by  alleged  newly 
discovered  witnesses  and  used  in  the  counter- 
showing  in  a  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent:  Dig.  §{  1249-1251,  1257 ;  Dec  Dig.  «=> 
392.1 

2.  Cbiminal  Law  i$=»1156— Nkw  Tbial. 

In  a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  the  trial  judge  has 
a  very  broad  discretion,  and  his  refusal  to  grant 
a  new  trial  will  not  be  controlled,  unless  his 
discretion  has  been  abused;  and  especially  is 
this  true  when  the  alleged  newly^  discovered 
evidence  is  cumulative  and  impeaching  in  char- 
acter, and  is  met  with  a  countershowing  contra- 
dicting it  Moody  v.  State,  1  Ga,  App.  772  (9), 
58  S.  B.  262;  Clark  v.  State,  5  Ga.  App. 
605  (5),  63  S.  B.  606 ;  Brown  v.  State,  8  Ga. 
App.  691,  70  S.  B.  40;  Rivers  v.  State,  8  Ga. 
App.  703,  70  S.  B.  50;  Wilcher  v.  State,  118 
Ga.  196,  44  S.  B.  995 ;  Jordan  v.  State,  120 
Ga.  864  (5),  48  S.  E.  352 ;  Washington  v.  State, 
124  Ga.  424  (13),  52  S.  E.  910 :  Young  v.  State, 
131  Ga.  498,  62  S.  B.  707;  Bowers  v.  State, 
135  Ga.  310(1),  68  S.  B.  1095;  Reeves  v. 
State,  135  Ga.  311,  69  S.  E.  536. 

[Ed.  Note.—- For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  3067-3071 ;  Dec.  Dig.  «=» 
1156.] 

3.  Cbiminal  Law  <&=»938— New  TbiaI/-New- 
lt  disgovbbbd  evidence. 

The  alleged  newly  discovered  evidence  is 
cumulative  and  impeaching  in  character,  and 
does  not  require  the  grant  of  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  18  2306-2315,  2317 ;  Dec.  Dig. 
<8=>938.] 
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4.   RXTIBW  OF  EVIDKNOK. 

The  evidence  authorized  the  verdict 

5.  ttXFUSAi.  OF  New  Tbiai*. 

No  error  was  committed  bv  the  ooart  in 
oyermling  the  defendant's  objection  to  the 
state's  countershowing,  or  in  refusing  to  grant 
a  new  trial. 

Rassell,  O.  J.,  dissenting. 

Error  from  Superior  Court,  Ofeunpbell  Gonn- 
ty;  R.  W.  Freeman,  Judge. 

S;  H.  Brantley  was  convicted  of  crimen  and 
brings  error.    Affirmed. 

J.  F.  Qollghtly,  of  Atlanta,  for  plaintiff  in 
error.  Geo.  M.  Napier,  SoL  Gen.,  and  Claade 
C  Smith,  both  of  Atlanta,  for  the  State. 

BROYLBS,  J.    Judgment  affl>rmed. 

RUSSEUi,  O.  J.  (dissenting).  Under  the 
rulings  in  Dale  ▼.  State,  88  Qa.  052,  10  S. 
B.  287,  Cooper  v..  State,  91  Ga.  866,  18  S.  B. 
303,  and  Fellows  v.  State,  114  Ga.  233,  89  S. 
E.  886,  as  well  as  the  ruling  of  this  court  in 
Saylors  v.  State,  9  Ga.  App.  227,  229,  230,  70 
S.  E.  975,  it  is  my  opinicm  that  the  court 
erred  in  overruling  the  motion  for  a  new 
trial  based  upon  the  alleged  newly  discov- 
ered evidence. 

(15  Ga.  App.  680) 

ROWE  V.  STATE.     (No.  6621.) 

(Court  of  Appeals  of  (Georgia.    Feb.  8,  1916.) 

(SyUabuM  hy  iJk#  Oouri.) 
CanoNAL  Law  ^=»804— Jitbt  ^=»8d;  97— Evi- 

DBNOS-^UDIOIAL      NOTIOB— QUALITIOATIONS 

OF  JX7B0E9— •'Pbejudick**— "Bias." 

The  prime  test  of  the  disqualification  of 
jurors  is  the  probability  of  interest,  prejudice, 
or  bias,  as  ascertained  and  determined  by  tiie 
application  of  the  court's  judicial  knowledge  of 
the  particular  facts  which  may  indicate  preju- 
dice or  bias  or  the  absence  thereof.  Temples  v. 
Central  of  Ga.  Ry.  Co.,  15  Ga.  App.  — ,  82  S. 
E.  777.  Prejudice  does  not  necessarily  denote 
in  feeling,  and  mav  indicate  only  prejudgment; 
and  bias  is  a  mere  leaning  to  one  side  of  an  issue 
rather  than  to  the  other.  Judicial  knowledge 
does  not  e^ctend  to  facts  which  are  not  includ- 
ed within  universal  common  knowledge  and  ex- 
perience: and  since  it  does  not  rest  within  the 
universal  experience  of  mankind  that  a  person 
will  naturally  prejudge  a  cause  in  favor  of  one 
who  is  engaged  in  the  same  occupation  with  him- 
self, and  be  naturally  inclined  to  lean  towards 
hidi,  it  cannot  be  said  to  be  a  matter  of  judi- 
cial knowledge  that  a  road  commissioner  or 
overseer  is  disqualified,  by  either  prejudice  or 
bias,  from  serving  as  a  juror  upon  the  trial  of 
one  accused  of  assaulting  and  beating  anotiier 
road  overseer. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  700-717,  2951% ;  Dec.  Dig. 
^=»304 ;  Jury,  CJent  Dig.  8§  400,  402-404.  431- 
433,  435-437 ;  Dec.  Dig.  <d=s>83,  97. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Prejudice;  Bias.] 

Error  from  City  Court  of  Monroe;  A.  C. 
Stone,  Judge. 

James  Rowe,  Jr.,  was  convicted  of  crime, 
and  brings  error.    Afilrmed. 


J.  H.  Felker,  of  Monroe,  for  plaintiflP  In 
error.  Hal.  Q.  Nowell,  SoL,  of  Monroe,  for 
the  State. 

RUSSELL^  C.  J.   Judgment  aflarmed. 

BR0YLB8,  J.,  not  presiding. 

(16  Qa.  App.  601> 

IMPROVED  FERTILIZER  CO.  T.  SWIFT  A 

CO.    (No.  6690.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1910.) 

(8yUahM§  by  tJks  Court.) 

1.  Appbal   and    Ebbob^s9997— Retubal   or 

NONSUIT—EVIDENCB. 

A  judgment  refusing  a  nonsuit  will  not  be 
reversed,  if,  from  an  examination  of  the  rec- 
ord, it  appears  that  the  evidence,  as  a  whole, 
was  sufBcient  to  support  the  verdict  returned  in 
favor  of  the  plaintuf. 

[Ed.  Notc^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4023,  4024;  Dec.  Dig* 
«=>097.] 

2.  Sales  ^s>383— Action  roB  PBioB--Sx7Tn> 
ciENGT  OF  Evidence. 

The  evidence  was  sufficient  to  authorise 
the  verdict  returned,  and  there  is  no  substantial 
merit  in  any  of  the  assignments  of  error. 

[Ed.  Note.— For  other  4!ases,  see  Sales*  C«nt» 
Dig.  I  1097;   Dec  Dig.  <d=:>38a.l 

Error  from  City  Court  of  Eastman;  J* 
A.  Neese,  Judge. 

Action  by  Sv^lft  dc  Co.  against  the  Improv* 
ed  Fertilizer  (Company.  Judgment  fOr  plain* 
tiff,  and  defendant  brings  error.    Affirmed. 

An  action  for  damai^es  was  brought  by 
Swift  &  Co.  against  the  Improved  Fertilizer 
Company,  for  the'  alleged  breach  of  two  con- 
tracts for  fertilizer  material  purchased  from 
the  plaintiff  by  the  defendant  The  con- 
tracts dated,  respectively,  June  26  and  June 
26,  1911,  were  for  800  tons  of  tankage  and 
50  tons  of  ground  blood.  The  100  tons  of 
tankage  to  be  delivered  "first  week  in  Febru- 
ary," a  like  amount  to  be  delivered  "first 
week  in  March,"  and  the  25  tons  of  blood 
to  be  delivered  "first  week  in  March,"  are 
alone  involved  in  the  suit,  since  the  remain- 
der was  shipped  and  received.  The  contract 
for  the  tankage  (Exhibit  A,  designated  as 
"No.  C-118")  fixes  a  price  of  "$3.53%  per 
unit  of  ammonia,  and  10  cents  per  unit  of 
bone  phosphate,  per  ton  of  2,000  pounds,  c.  a. 
f.  Eastman,  Ga.,"  and  the  contract  for  tlie 
dried  blood  (Exhibit  B,  designated  as  "No. 
C-119")  fixes  a  price  of  "$3.58%  per  unit  of 
ammonia,  per  ton  of  2,000  pounds,  c.  a.  f. 
Eastman,  Ga."  Both  contracts  are  absolute 
by  their  terms. 

The  petition  alleges  in  paragraph  4  that 
the  plaintiff  fiiithfuUy  perfoi-med  all  its 
obligations  under  the  two  contracts,  but  that 
the  Improved  Fertilizer  Company  "failed  and 
refused  to  accept  part  of  the  goods  ordered, 
to  wit,  200  tons  of  the  tankage  in  Exhibit 
A,  and  25  tons  of  blood  as  ordered  in  Exhibit 
B;    that  the  said  defendant  refused  to  or- 
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der  <mt  said  goods  and  notified  'yodr  petition- 
er not  to  ship  same." 

Paragraph  5  alleges  that  the  plaintiff 
^made  the  said  contracts  in  good  faith  and 
was  prepared  to  fill  same,  but  that  defend- 
ant refused  to  comply  with  the  said  con- 
tract" 

Paragraph  6  allegtes: 

"At  the  time  said  contract  was  to  be  fulfilled, 
the  price  of  the  tankage  had  fallen  from  the  con- 
tract price,  fi6%  cents  per  unit,  which,  at  a 
basis  of  11  unita  per  ton.  makes  a  decrease  of 
S 7.31%  per  ton.  This  makes  the  net  loss  on  the 
200  tons  amount  to  $1,463." 

Paragraph  7  alleges: 

"At  the  time  for  the  performance  of  the  con- 
tract for  the  shipment  of  the  25  tons  of  blood, 
the  price  of  the  same  had  fallen  36%  cents  per 
unit,  and,  on  the  basis  of  17  units  per  ton,  would 
make  a  loss  of  $6.24%  per  ton,  and  the  loss  on 
the  25  tons  equals  $156.10." 

Paragraph  8  alleges: 

''That  by  reason  of  the  defendant  refusing  to 
carry  out  its  said  contract  as  aforesaid,  and  the 
ftilling  market  in  the  prices  of  the  materials 
contracted  for,  *  *  *  petitioner  has  been  in- 
jured and  damaged  in  the  sum  of  $1,800,  or  oth- 
er large  sum" 

— ^for  which  Judgment  is  prayed. 

The  defendant,  in  its  answer,  admitted 
the  allegations  contained  in  paragraphs  1,  2, 
and  3  of  the  petition  (as  to  the  corporate 
eiistence  of  the  defendant  and  its  principal 
office  and  place  of  business),  and  also  the 
allegations  in  paragraph  4,  set  out  above, 
and  admitted  that  the  allegatl(Hi  in  para- 
graph 5  that  the  plaintiff  entered  into  the 
contract  in  good  faith  was  **probably  true," 
but  denied  "that  this  defendant  refused  to 
comply  with  its  part  of  the  contract"  For 
want  of  information  it  alleged  inability  to 
admit  or  deny  the  allegations  in  paragraph 
6;  it  denied  the  allegations  in  paragraph  8 
(as  to  damages  and  the  amount  thereof); 
and  it  expressly  admitted  the  execution  of 
the  contract  and  "the  title  thereof  in  the 
plaintiff."  Three  amendments  to  the  answer 
were  made  at  the  term  at  which  the  case 
was  tried,  several  months  after  the  original 
answer  was  filed.  The  first  amendment  is 
as  follows: 

"For  want  of  suflSclent  information,  defendant 
can  neither  admit  nor  deny  the  allegations  con- 
tained in  said  fifth  paragraph,  but  demands 
strict  proof  thereof." 

And  the  second  amendment  states  that: 

"For  want  of  sufficient  information,  defend- 
mnt  can  neither  admit  nor  deny  that  portion  of 
paragraph  4  wherein  It  Is  alleged  that  plaintiff 
faithfully  performed  its  part  of  the  contract, 
mnd  denies  that  portion  of  said  petition  wherein 
it  is  alleged  that  defendant  refused  to  accept 
part  of  the  goods  offered,  but^  on  the  contrary, 
avers  that  it  was  ready  to  live  up  to  its  con- 
tract, but  the  goods  were  never  shipped  out  as 
contemplated  in  its  said  contract." 

The  third  amendment  withdrew  "that  part 
of  paragraph  1  of  defendant's  plea  which  ad- 
mits apparently  that  this  defendant  notified 
the  plaintiff  not  to  ship  the  goods,  the  sub- 
ject-matter of  this  suit,"  and  added  the  fur- 
ther statement  that,  "under  the  contract  be- 
tween  plaintiff   and  defendant,  there   was 


no  obligation  resting  on  this  defendant  to 
order  out  said  goods  from  the  plaintiff." 

The  plaintiff  introduced  in  evidence  those 
parts  of  the  original  answer  of  the  defendant 
in  wliich  the  defendant  admitted  the  allega- 
tions in  paragraphs  4  and  5  of  the  petition, 
and  also  Introduced  the  two  contracts,  refer- 
red to  in  the  petition.  H.  H.  Rogers  testified, 
for  the  plaintiff,  that  he  was  manager  of  the 
Swift  Fertilizer  Works,  and  had  been. for 
14)i  years,  and  that  Swift  &  Go.  was  a  dlf- 
fer^it  corporation,  but  that  both  companies 
had  the  same  ofilcers;  that  Swift  Fertilizer 
Works  is  engaged  in  the  manufacture  and 
sale  of  commercial  fertilizers,  and  purchases 
its  materials  from  Swift  &  Ck>.  and  various 
other  dealers ;  that  the  terms  "a  a.  f.,"  as  used 
in  the  contract  sued  on,  meant  the  cost  of  the 
goods  '*f .  o.  b.  cars"  at  the  point  of  shipment, 
plus  freight  thereon  to  destination;  that^ 
when  a  seller  delivered  goods  "c.  a.  f^"  his 
liability  ceased  when  the  goods  were  placed 
on  board  the  cars;  that  as  manager  of  the 
Swift  Fertilizer  Works  he  had  dealt  in  the 
Chicago  market  in  "blood"  and  "tankage," 
and  was  so  dealing  in  the  months  of  January, 
February,  and  March,  1912 ;  that  he  was  fa- 
miliar with  the  price  of  blood  and  tankage, 
getting  his  information  in  regard  thereto 
from  Swift  &  Co.,  from  A.  A.  Smith,  a  broker 
in  Atlanta,  and  from  other  brokers;  that  in 
the  spring  of  1912  the  freight  from  Chicago 
to  Eastman,  Ga.,  on  blood  and  tankage,  was 
$6.75  per  ton  of  2,000  pounds,  and  the  rate 
on  blood  would  be  40  cents  per  unit,  and  the 
rate  on  tankage  61  cents ;  that  all  blood  and 
tankage  are  sold  on  the  unit  basis,  there  be- 
ing 17  units  of  ammonia  per  ton  in  the  blood 
and  11  units  of  ammonia  and  10  units  bone 
phosphate  per  ton  in  the  tankage.  He  fur- 
ther testified  that  Chicago  is  the  controlling 
market  for  blood  and  tankage,  and  that  on 
February  3, 1912  (the  first  week  in  February), 
Swift  Fertilizer  Works  purchased  from  Swift 
&  Co.  blood  at  $2.81)^  per  unit  of  ammonia, 
at  Chicago,  "which  c.  a.  f.  £}a8tman,  Ga., 
would  be  $3.21^,"  and  that,  taking  these 
figures  as  the  market  price  (and  they  are  the 
market  price),  blood  had  declined  37  cents 
per  unit,  or  $6.29  per  ton,  from  the  time  of 
the  contracts  sued  on  to  the  time  of  delivery 
under  them,  and  "the  difference  on  the  25 
tons  of  blood  which  were  not  delivered,  in 
contract  0-119,  amounted  to  $157.25,  the 
same  being  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time 
for  delivery  under  the  contract  in  Chicago" ; 
that  the  price  of  tankage  had  declined  from 
the  time  of  the  contract  to  the  time  for  de- 
livery under  it,  and  the  difference  on  the  200 
tons  of  tankage  which  were  not  delivered,  in 
contract  C-118,  amounted  to  approximately 
$1,340,  the  same  being  the  difference  between 
the  contract  price  and  the  market  price  at 
the  time  for  delivery  under  the  contract  in 
Chicago,  based  on  the  values  of  January  30 
and  February  6»  1912. 
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M.  C.  King  testified,  for  the  plaintiff,  that 
he  was  a  cotton  oil  and  fertilizer  broker  in 
Atlanta,  Ga.,  and  dealt  in  blood  and  tankage 
in  1911  and  1912,  though  not  connected  with 
Swift  &  Go. ;  that  Chicago  was  the  recognized 
market  for  blood  and  tankage,  and  these 
goods  had  declined  from  the  summer  of  1911 
to  the  first  part  of  the  year  1912;  that  he 
was  testifying  from  information  gathered 
from  competitiye  sources  and  from  his  famil- 
iarity with  the  market;  and  that  in  Feb- 
ruary, 1912,  blood  was  worth  $3.11^/1©  per 
unit  at  Chicago,  "c.  a.  f .  Eastman,  Ga.,*'  and 
in  the  following  month  of  March  the  market 
price  was  $3.027/io  and  the  freight  on  the 
same  was  39.7  cents  per  unit,  Chicago  to 
Eastman,  Ga. 

Julian  Field  testified,  for  the  plaintiff,  that 
he  was  a  broker  in  fertilizer  materials  in 
Atlanta,  Ga.,  and  during  the  years  1911, 1912, 
and  1913  his  firm  bougjit  and  sold  blood  and 
tankage  as  brokers;  that  Chicago  was  the 
basis  market  for  the  goods,  and  there  was  a 
decline  In  the  price  thereof  in  the  market 
from  the  summer  of  1911  to  the  spring  of 
1912;  that  his  firm  bought  and  sold  blood 
and  tankage  as  brokers  for  the  following 
prices:  March  13,  1912,  sold  blood  $3  per 
unit  "c.  a.  f.  Waverly  Hall,  Ga.,"  and  |3J26 
"c.  a.  1  Bainbridge,  Ga.,"  and  on  February 
29,  1912,  sold  tankage  $2.76  per  unit  "c  a.  f. 
Hartwell,  Ga.** 

George  S.  Ober  testified,  for  the  plaintiff, 
that  he  was  a  fertilizer  broker  in  Atlanta, 
Ga.,  and  the  market  for  blood  and  tankage 
was  based  on  Chicago;  that  "c.  a.  f."  in  a 
contract  meant  cost  and  freight  added  to  des- 
tination, and  a  seller  completed  such  a  con- 
tract when  he  loaded  and  shij^ped  the  goods. 
He  further  testified  that  as  a  broker  he 
bought  and  sold  blood  from  February  21, 
1912,  to  March  20, 1912,  for  $3.02i^,  $3,  $2.97, 
$2.97%,  and  $2.95  per  unit  "c.  a.  1  Atlanta, 
Ga."  Also  that  he  bought  tankage  on  Feb- 
ruary 12,  1912,  for  $2.70;  on  February  8, 
1912,  for  $2.75;  and  on  February  28,  1912, 
$2.71— all  per  unit  "c.  a.  f.  Atlanta,  Ga."; 
and  that,  to  get  the  values  of  these  goods  at 
Chicago,  there  should  be  deducted  33  cents 
per  unit  on  the  blood  and  51  cents  per  unit  on 
the  tankage. 

At  the  conclusion  of  the  foregoing  evidence, 
the  plaintiff  announced  closed,  and  the  de- 
fendant made  a  motion  for  a  nonsuit,  "be- 
cause the  plaintUTs  evidence  failed  to  show 
that  there  had  been  a  breach  of  contract  by 
the  defendant,  or  that  plaintiff  had  complied 
with  its  part  of  the  contract"  This  motion 
was  overruled,  and  the  defendant  filed  ex- 
ceptions pendente  lite,  and  assigns  error  on 
this  ground. 

The  defendant  introduced  in  evidence  the 

following  letter  of  January  26,  1912: 

"Messrs.  Swift  &  Co.,  Chicago— Gents:  Your 
letter  received  to-day.  Since  you  refuse  to  can- 
cel our  contract  for  the  200  tons  of  tankage  and 
25  tons  of  blood,  we  are  compelled  to  ask  you 
to  hold  up  all  our  February  shipment  until  the 


first  week  in  Biarcfa.  When  we  receive  the  blood 
and  tankage  now  on  the  road  our  storage  room 
will  be  filled.  We  are  having  so  much  bad 
weather  that  crops  in  this  section  will  he  late 
starting,  and  furthermore  we  will  have  to  have 
some  time  to  make  arrangements  for  money  to 
take  care  of  same,  and  also  place  to  store. 
Thanking  you  In  advance  to  grant  our  request 
"Yours  very  truly, 

"Improved  Fertilizer  Company. 
"Eastman,  Ga.,  1/26/12." 

D.  M.  Bush  testified,  in  behalf  of  the  de- 
fendant, that  he  waa  general  manager  of 
the  defendant  company,  and  on  its  part  had 
made  the  contracts  with  the  plaintiff;  that 
a  part  of  the  blood  under  contract  G-119, 
and  a  part  of  the  tankage  under  contract  C- 
118,  had  been  shipped  by  the  plaintiff  and  re- 
ceived and  paid  for  by  the  defendant;  that 
the  plaintiff  never  did  ship  the  remainder 
of  the  goods  called  for  by  the  contracts; 
that  the  defendant  never  had  refused  to 
comply  with  the  contracts;  that  it  had  not 
refused  to  take  and  pay  for  the  goods;  that, 
if  the  plaintiff  had  shipped  the  goods,  the 
defendant  would  have  taken  them;  that  the 
defendant  had  requested  the  plaintiff  to 
cancel  a  portion  of  the  contracts,  but  had 
never  directed  the  plaintiff  not  to  ship  the 
goods,  and  had  never  written  to  the  plaintiff 
that  the  defendant  would  not  receive  the 
goods,  but  had  requested  the  plaintiff  to 
hold  up  shipment  for  further  instructions; 
that  this  request  had  been  made  of  the  plain- 
tiff because  the  defendant  was  at  the  time 
loaded  up  with  the  first  shipment;  that  he 
did  not  know  what  reply  he  made  to  the  tele- 
gram of  April  1,  1912;  that  he  never  did 
tell  them  to  ship  the  stuff. 

The  defendant  then  closed,  and  the  plain- 
tiff offered  in  rebuttal  various  letters  and 
telegrams  between  the  parties,  from  which  It 
appeared  tliat  on  December  23,  1911,  the 
defendant  requested  the  plaintiff  to  delay 
shipment  of  tankage  until  "second  week  in 
January,  February,  and  March,  instead  of 
first  week."  On  Jahuary  3,  1912,  the  defend- 
ant wrote  to  the  plaintiff  and  stated  that  its 
"tankage  contract  calls  for  100  tons  first 
week  in  February,"  and  requested,  on  ac- 
count of  the  fact  that  collections  were  bad 
and  money  tight,  that  the  plaintiff  "hold  up 
this  shipment  until  15  Inst  [evidently  mean- 
ing 15  prox.],  so  it  will  not  reach  us  until 
the  25th  inst,"  and  aded:  "We  will  give 
shipping  instructions  later  as  we  need  it" 
On  January  20th  the  defendant  wrote  that 
on  account  of  bad  collections,  etc.,  it  was 
compelled  to  cut  its  tonnage  "at  least  one- 
half  this  season,"  since  the  company  did 
not  have  the  money  to  pay  for  the  goods, 
and  concluded  as  follows: 

"Now,  we  are  compelled  to  ask  you  to  cancel 
200  tons  tankage  on  order  C-118,  and  25  tons 
blood  on  order  0-119,  for  we  just  can't  pay  for 
it." 

On  February  6th  the  plaintiff  (referring 
possibly  to  the  letter  of  January  20th  from 
the  defendant)  wrote  or  wired  thus: 
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'Cannot  use  blood  and  tankage.  Selling  free- 
ly, basis  2.06^,  Eastman,  Ga.  Will  cancel  sale 
200  tons  tankage  for  48  cents  per  unit,  basis  11 
per  cent,  ammonia.     Wire." 

It  does  not  appear  from  the  record  that 
any  reply  to  this  suggestion  was  made  by 
wire,  but  on  February  13th  the  defendant 
wrote  to  the  plaintiff  explaining  business 
conditions  and  concluding  its  letter  as  fol- 
lows: 

**We  are  compelled  to  cut  our  output  this  sea- 
son to  about  half  from  last  season's  output,  as 
we  don't  see  any  chance  just  now  to  pay  for 
the  goods,  and  still  insist  that  you  release  us 
from  the  contract." 

To  this  letter  the  plaintiff  replied  on  Feb- 
ruary 17th  as  follows: 

"Your  letter  13th  received.  There  is  due  you 
February  shipment,  contract  118,  one  hundred 
tons  tankage;  contract  119,  twenty-five  tons 
blood;  contract  122,  fifty  tons  tankage.  Do 
you  refuse  to  accept  this  material  for  February 
shipment?" 

On  February  19th  plaintiff  wrote  or  wired 

to  the  defendant: 

"Will  ship  50  tons  tankage  to  Milan.  Ga. 
Do  you  refuse  to  accept  balance  of  blood  and 
tankage  sold  you  for  February  delivery?  Tele- 
graph answer. ' 

It  does  not  appear  that  the  defendant 
replied  to  this  until  February  20th,  when  it 
either  wrote  or  wired  to  the  plaintiff  as  fol- 
lows: 

"Cotton  seed  meal  has  advanced  two  twenty- 
five  per  ton.  Hold  our  blood  and  tankage  for 
our  instructions,  or  cancel  all  our  contracts." 

In  reply  to  this  last  communication,  the 

plaintiff  wired  to  the  defendant,  on  March 

2d: 

"Answering  telegram  February  26,  forward 
shipping  instructions  February  and  March  quo- 
ta blood  and  tankage.  Cannot  cancel  contract 
Wire." 

On  the  same  date  the  defendant  replied: 

"Your  telegram  received.  When  we  bought 
the  tankage  and  blood,  cotton  was  12  and  13 
oeots  a  pound,  but  the  big  crop  and  the  bad 
weather  ran  the  price  down,  so  our  crop  sold 
for  5  or  6  cents.  We  contend  that  we  are  not 
able  to  pay  for  it,  so  you  had  better  relieve 
us  and  save  trouble  and  expense." 

The  next  communication  in  the  record  Is 
a  telegram  of  March  26th,  from  the  plain- 
tiff to  the  defendant,  as  follows: 

*'Please  wire  answer  our  letter  18th  regarding 
shipment  tankage  and  blood  due  you." 

On  April  1st  the  plaintiff  wired  to  the  de- 
fendant: 

'^ust  have  immediate  shipping  instructions 
blood  and  tankage,  if  you  do  not  accept  our 
proposition  letter  of  March  18.    Wire." 

These  last  two  telegrams  evidently  relate 
to  some  compromise  proposition  made  by  the 
plaintiff  to  the  defendant  in  a  letter  of 
March  18,  1912,  which  does  not  appear  in 
tbe  record. 

With  the  introduction  of  this  correspond- 
ence, the  plaintiff  again  closed.  The  case 
was  submitted  to  the  Jury,  and  they  ren- 
dered a  verdict  against  the  defendant  for 
$1,000.  A  motioh  for  a  new  trial  was  made 
by    the   defendant,    on    the   usual   general 


grounds  and  on  the  following  additional 
grounds: 

(1)  Because  the  court  erred  in  not  grant- 
ing a  nonsuit,  upon  motion  of  defendant's 
counsel,  made  at  the  dose  of  the  plaintiflTs 
evidence  in  chief,  for  the  reasons,  urged  at 
the  time,  that  the  plaintiff's  evidence  failed 
to  show  that  there  had  been  any  breach  of 
the  contract  by  the  defendant,  or  that  the 
plaintiff  had  complied  with  its  obligations 
therein. 

(2)  Because  the  following  material  evi- 
dence of  the  witness  H.  H.  Rogers  was  ad- 
mitted by  the  court,  over  the  objection  of  the 
defendant,  to  wit: 

"As  to  the  market  price  on  tankage  in  Chica- 
go tbe  first  week  in  February,  I  have  two  dates. 
The  Swift  Fertiliser  Works  have  two  contracts 
dated  January  30  and  February  6.  1912.  I 
priced  the  same  price  6.21^  Chicago ' 

— ^this  evidence  being  objected  to  on  the 
ground  that  the  witness  was  testifying  as  to 
special  contracts  made  on  certain  dates,  and 
because  there  may  have  been  some  special 
reason  moving  the  parties  in  the  special  con- 
tracts made,  and  which  would  not  affect  the 
price  of  the  goods  in  the  market 

(3)  Because  an  opinion  as  to  what  had 
been  proved  was  Intimated  in  the  charge  of 
the  court  to  the  Jury  by  the  following  state- 
ment: 

''Though  an  executory  contract  of  purchase 
and  sale  may  not  be  subject  to  countermand 
under  its  terms,  except  by  mutual  consent,  still, 
so  long  as  it  is  executory  on  both  sides,  notice 
by  the  purchaser  to  the  seller  that  he  will  not 
take  the  goods  amounts  to  a  breach  of  con- 
tract 

The  plaintiff  in  error  insists  that  the  court 
thereby  assumed  that  the  defendant  had 
given  notice  to  the  plaintiff  that  the  former 
would  not  accept  the  goods,  notwithstanding 
the  allegation  in  the  second  paragraph  of 
its  original  plea  expressly  denying  that  the 
defendant  "refused  to  comply  with  its  part 
of  the  contract,"  and  although  the  amend- 
ment to  the  original  plea  also  expressly  de- 
nied the  allegation  in  the  petition  that  the 
defendant  refused  to  accept  part  of  the 
goods,  and  the  witness  Bush  testified  that 
the  defendant  had  not  directed  the  plaintiff 
not  to  ship  the  goods,  and  had  not  refused  to 
take  the  same. 

(4)  Because  an  opinion  that  the  defendant 
had  refused  to  take  and  pay  for  the  goods 
was  intimated  by  the  court  in  the  following 
three  excerpts  from  the  charge: 

"If  a  purchaser  refuses  to  take  and  pay  for 
goods  bought,  the  seller  may  retain  them  and 
recover  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  and  place  of 
delivery.** 

"If  a  purchaser  notifies  a  seller,  before  the 
delivery  of  the  goods,  that  he  refuses  to  accept 
them  and  will  not  accept  them  if  delivered,  this 
would  amount  to  a  breach  of  the  contract  of 
the  purchase  and  sale,  and  would  entitle  the 
seller  to  recover  of  the  purchaser  the  difference, 
if  any,  in  the  cost  price  of  the  goods  bought 
and  the  prevailing  market  price  of  the  same 
goods  at  the  time  and  place  of  delivery,  provided 
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the  seller  had  been  damaged  by  the  breach  of 
the  contract  on  the  part  of  the  purchaser.'* 

'Though  an  executory  contract  of  purchase 
and  sale  may  not  be  subject  to  countermand  un- 
der its  terms,  except  by  mutual  consent,  still, 
so  long  as  it  is  executory  on  both  sides,  notice 
by  the  purchaser  to  the  seller  that  he  will  not 
take  the  goods  amounts  to  a  breach  of  the  con- 
tract." 

Clements  &  Girardeau,  of  Eastman,  for 
plaintiff  in  error.  W.  A.  Wooten  and  Chas. 
W.  Griflln,  both  of  Eastman,  for  defendant 
in  error. 

WADE,  J.  (after  stating  the  facts  as  above). 
[1,2]  Since,  under  the  well-settled  rule,  a 
judgment  refusing  a  nonsuit  will  not  be  re- 
versed, if,  from  an  examination  of  the  rec- 
ord, it  appears  that  the  evidence,  as  a  whole, 
was  sufficient  to  support  the  verdict  returned 
In  t&YOT  of  the  plaintiff  (Atlantic  &  Birming- 
ham Railway  Co.  v.  Sumner,  134  Ga.  673, 
68  S.  E.  5d3),  and  it  has  been  further  held 
that  "an  exception  to  the  refusal  to  order 
a  nonsuit  will  not  be  considered,  where,  in 
the  motion  for  a  new  trial,  which  was  over- 
ruled, error  is  assigned  on  the  ground  that 
the  verdict  is  contrary  to  evidence  and  with- 
out evidence  to  support  it"  (Duncan  v.  Redd, 
14  Ga.  App.  306,  80  S.  £.  726),  it  is  unneces- 
sary to  consider  the  exceptions  lu  this  case 
based  upon  the  refusal  of  the  trial  judge  to 
order  a  nonsuit  when  the  plaintiff  closed  Its 
evidence  lu  chief.  See,  also,  Henderson  v. 
MaysvlUe  Guano  Ck>.,  15  Ga.  App.  -— ,  82  S. 
E.  588;  Weller  y.  I>avis  &  Sanford  Oo.,  15 
Ga.  App.  — ^  82  8.  E.  583,  and  cases  there 
cited. 

The  original  plea  filed  by  the  defendant  ad- 
mitted as  true  the  allegations  contained  in 
the  fourth  paragraph  of  the  petition,  which 
were,  in  effect,  that  the  plaintiff  had  faith- 
fully performed  all  its  obligations  under  the 
two  contracts  which  formed  the  basis  of  the 
suit,  and  that  the  defendant  had  failed  and 
refused  to  accept  a  portion  of  the  goods  con- 
tracted for,  to  wit,  200  tons  of  tankage  and 
25  tons  of  blood,  and  had  refused  to  order 
out  these  goods  and  had  notified  the  plain- 
tiff not  to  ship  the  same,  though  it  Is  also 
true  that  In  the  second  paragraph  of  the  an- 
swer the  defendant  denied  that  it  had  re- 
fused to  comply  with  its  part  of  the  contract, 
and  later,  by  an  amendment,  the  admission 
originally  made  was  withdrawn. 

"A  defendant  may  file  inconsistent  and  con- 
tradictory pleas,  but  the  plaintiff  may  take  ad- 
?;antage  of  the  contradictory  nature  of  the  de- 
enses  and  may  use,  as  an  admission  against  the 
defendant,  a  statement  made  in  one  of  the  pleas, 
though  in  another  part  of  the  defense  there  is 
set  up  a  contradictory  state  of  facts.**  White 
Sewing  Machine  Co.  v.  Horkan,  7  Ga.  App. 
283  (2),  66  S.  E.  811. 

Even  "an  admission  contained  in  an  answer 
of  the  defendant,  filed  by  him  in  another  case, 
is  admissible  in  evidence  against  him  when  per- 
tinent to  an  issue  involved  in  the  case  on  trial." 
Sons  &  Daughters  of  Job  v.  Wilson,  4  Ga.  App. 
235  (1),  61  S.  E.  134;  Watkins  v.  Fountain, 
14  Ga.  App.  321»  80  S.  E.  694. 


Even  the  admissions  In  a  bill  In  equity, 
filed  only  by  counsel  and  not  sworn  to  by 
the  complainant,  may  be  given  in  evidence. 
Lamar  v.  Pearre,  90  Ga.  377,  17  S.  E.  92. 

"Admissions  of  fact  in  a  pleading  can  always 
be  taken  advantage  of  by  the  opposite  party, 
even  though  the  pleading  should  be  stricken  or 
withdrawn."  McEhnurray  v.  Blodgett,  120  Ga. 
9,  IG,  47  S.  E.  531,  535,  and  cases  there  dted. 

"This  rule,  however,  has  no  application  where 
the  admission  is  simply  an  opinion  on  the  part 
of  the  party  making  it  as  to  the  legal  effect  of 
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If  admissions  are  made,  they  are  to  be 
taken  as  true,  "because  they  are  asserted  by 
the  party  hiuiself ;  and,  while  he  may  with- 
draw them  formally  from  the  pleadings,  he 
cannot  by  mere  withdrawal  avoid  the  affect 
of  the  admissions  made.**  Cooley  ▼.  Abbey, 
111  G|L  439,  443,  36  S.  E.  786,  787.  See,  also, 
Lydla  Pinkham  Medicine  Ckx  t.  Glbbs,  108 
Ga.  138,  33  S.  E.  945. 

It  has  been  held  that: 

'*The  defendant  may  invoke  and  use  allega- 
tions beneficial  to  himself  made  in  plaintiff's 
declaration,  without  offering  the  declaration  it- 
self in  evidence  or  otherwise  proving  the  admis- 
sions contained  in  such  allegations."  East 
Tenn.  Railway  Go.  v.  Kane»  92  Ga.  187  (5),  18 
S.  E.  18,  22  li.  R.  A.  815. 

And  of  course  it  Is  equally  true  that  the 
plaintiff  can  use  admissions  made  in  the  de- 
fendant's answer  in  the  same  case  without 
actually  offering  the  answer  itself  in  evi- 
dence. In  the  case  now  before  us  the  admis- 
sions in  the  answer  (which  had  been  pre- 
viously withdrawn)  were  formally  placed  in 
evidence.  Under  the  present  law  as  to  plead- 
ing any  averment  distinctly  and  plainly 
made  in  the  plaintiff's  petition,  which  is  not 
denied  by  the  defendant's  answer,  diall  be 
taken  as  prima  fade  true,  unless  the  defend- 
ant states  in  his  answer  that  he  can  neither 
admit  nor  deny  sucli  averment,  because  of 
the  want  of  sufficient  information.  Civil 
Code,  i  5539.  Also  under  a  statute  now  ex- 
isting (Civil  Code,  i  5775),  "without  offering 
the  same  in  evidence,  either  party  may  avail 
himself  of  allegations  or  admissions  made  in 
the  pleadings  of  the  other."  Admissicms  of 
this  character  are  only  prima  fade  true^ 
however,  and  may  be  withdrawn  and  the 
contrary  shown  by  proof.  Nevertheless,  the 
Jury  may  undoubtedly  elect  to  believe  the  ad- 
missions originally  made  in  a  plea,  even 
after  the  same  have  been  formally  with- 
drawn, where  tendered  In  evidence  and  sup- 
ported by  other  proof,  as  in  this  case,  not- 
withstanding evidence  to  the  contrary  in  be- 
half of  the  defendant  It  appears,  therefore, 
that,  under  the  general  grounds  of  the  mo- 
tion, the  question  for  solution  is  whether 
the  entire  evidence  in  behalf  of  the  plaintiff, 
as  finally  put  before  the  jury,  together  with 
the  admissions  made  in  the  original  plea  of 
the  defendant,  and  placed  In  evidence  after 
having  been  withdrawn,  would  authorize  the 
verdict  returned  by  the  jury. 

We  have  set  out  practically'  the. entire  evi- 
denoe^  and  from  an  examination  thereof  it 
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may  be  said  generally  that  some  of  the  com- 
munications from  the  defendant  to  the  plain- 
tiff might  be  interpreted  as  merely  a  request 
for  the  cancellation  of  the  two  contracts  up- 
on which  the  suit  was  based ;  or,  on  the  oth- 
er hand,  they  might  be  construed,  in  connec- 
tion with  the  related  circumstances,  and  es- 
pecially when  taken  in  connection  with  the 
admission  made  in  the  original  plea,  as  a 
cancellation  on  the  part  of  the  defendant  In 
other  words,  whether  there  was  or  was  not 
a  cancellation  intended  by  the  defendant  com- 
pany and  communicated  to  the  plaintiff  was 
a  question  of  evidence  entirely  for  determi- 
nation by  the  jury,  and,  notwithstanding  the 
3xpress  assertion  on  the  part  of  Bush,  the 
manager  of  the  defendant  company,  that  the 
company  never  refused  to  comply  with  the 
contract  and  did  not  refuse  to  take  and  pay 
for  the  goods*  the  Jury  could  have  reached 
a  different  conclusion,  not  only  from  the  ad- 
mission in  the  original  plea,  but  from  the 
language  employed  in  several  of  the  letters 
and  telegrams,  the  substance  of  which  has 
been  given,  and  also  from  the  fact  that  the 
plaintiff  was  unable  to  obtain  a  definite  re- 
sponse from  the  defendant  to  numerous  com- 
munications asking  in  effect  or  in  so  many 
words  the  direct  question  whether  or  not  the 
defendant  proposed  to  accept  the  goods,  and 
requesting  shipping  instructions.  It  will  be 
observed  that  the  plaintiff  wired  the  defend- 
ant, even  as  late  as  March  26th  and  again 
on  April  3U  ldl%  in  regard  to  the  blood  and 
tankage;  and  so  far  as  the  record  discloses, 
though  these  communications  would  seem  to 
demand  an  answer,  absolutely  no  response 
was  elicited  from  the  defendant  Previous 
letters,  as  will  appear  from  the  statement  of 
facts,  equally  urgent  and  equally  requiring 
an  answer,  appear  also  to  have  been  quietly 
Ignored. 

"Acquieflcence  or  silence,  when  the  circum- 
stances require  an  answer  or  denial  or  other 
conduct,  may  amount  to  an  admission."  Civil 
€k>de,  §  5782. 

*'In  the  ordinary  course  of  business,  when  good 
faith  requires  an  answer,  it  is  the  duty  oi  a 
party  receiving  a  letter  fron^  the  other  to  an- 
flpwer  within  a  reasonable  time.  Otherwise  he 
is  presumed  to  admit  the  propriety  of  the  acts 
mentioned  in  the  letter  of  his  correspondent  and 
to  adopt  them."    CivU  Code,  |  5741. 

That  "silence  gives  consent*'  is  an  adage 
which  has  become  axiomatic.  The  jury  may 
have  considered  the  failure  on  the  part  of 
the  defendant  to  reply  frankly  and  candidly 
to  the  question  propounded  by  the  plaintiff 
In  its  letter  or  telegram  of  February  17, 
1912  ('T>o  you  refuse  to  accept  this  material 
for  February  shipment?"),  and  the  question 
propounded  in  the  telegram  or  letter  from 
plaintiff  on  February  19th  ("Do  you  refuse 
to  accept  balance  of  blood  and  tankage  sold 
you  for  February  delivery?"),  to  have  been 
in  effect  an  answer  in  the  affirmative,  since 
good  faith  and  business  candor  would 
alike  seem  to  demand  an  explicit  reply.  Es- 
pecially would  this  conclusion  be  warranted 
when  it  Is  considered  that  prior  to  the  date 


of  these  telegrams  or  letters,  which  apparent- 
ly remained  unanswered,  the  defendant  had 
stated  to  the  plaintiff,  on  January  20th,  that 
it  was  compelled  to  ask  for  a  cancellation  of 
the  two  contracts  and  could  not  pay  for  the 
goods,  and,  on  February  13th,  that  it  did 
not  see  any  chance  just  now  to  pay  for  the 
goods,  and  still  "insisted  on  a  release"  from 
the  contracts,  and  on  March  2d  stated  to  the 
plaintiff  that  it  would  be  impossible  to  pay 
for  the  goods,  and  advised  that  "you  had  bet- 
ter release  us  and  save  trouble  and  expense." 
Then,  too,  the  jury  might  have  taken  into 
consideration  the  fact  that  the  original  ad- 
mission made  by  the  defendant  that  the  con- 
tract had  been  canceled  and  it  had  refused  to 
accept  the  goods,  was  not  withdrawn  until 
several  months  thereafter,  at  the  actual  trial 
of  the  case,  and  not  then  until  after  two 
other  amendments  had  been  offered  and  al- 
lowed by  the  court  Otherwise  it  is  not  con- 
tended, except  In  the  general  terms  of  the 
original  grounds  of  the  motion  for  the  new 
trial,  that  the  evidence  as  a  whole  was  not 
sufficient  to  warrant  the  verdict  The  mar- 
ket value  of  the  goods  purchased  appears 
definitely  to  have  been  shown  on  the  date 
fixed  by  the  contracts,  and  the  contracts 
themselves  state  the  price  to  be  paid,  and 
the  measure  of  damages  can  easily  be  ar- 
rived at  The  jury  passed  on  all  the  ques- 
tions of  fact  coming  legitimately  within  their 
province,  and,  since  there  was  evidence  sufll- 
dent  to  support  the  verdict  we  may  not 
disturb  their  finding,  unless  for  some  of  the 
special  assignments  of  error  set  6ut  in  the 
motion,  whidi  we  will  briefly  discuss  in  their 
proper  order. 

The  assignment  of  error  as  to  the  refusal 
of  the  court  to  grant  a  nonsuit  has  in  effect 
been  already  discussed.  The  second  special 
ground  of  the  motion  for  a  new  trial  assigns 
error  because  the  court  allowed  the  witness 
Rogers  to  testify,  as  set  out  in  the  statement 
of  fftcts,  what  the  market  price  of  tankage 
in  Chicago  was  in  the  first  week  of  February, 
based  on  two  contracts  made  by  the  Swift 
Fertilizer  Works  on  January  30th  and  Feb- 
ruary 6th.  The  evidence  set  out  in  this 
ground,  certified  to  by  the  court  does  not 
appear  In  the  Identical  words  of  the  brief 
of  evidence  itselt  Taking  the  testimony 
complained  of,  in  connection  with  the  entire 
evidence  of  this  witness,  it  will  be  seen  that 
his  testimony  as  to  the  market  price  of  blood 
and  tankage  does  not  appear  to  have  been 
based  exclusively  on  any  special  contracts 
of  the  Swift  Fertilizer  Works.  The  witness 
said  that  on  February  3, 1912,  the  Swift  Fer- 
tilizer Works  purchased  from  Swift  &  Co. 
blood  at  $2.81%  per  unit  of  ammonia  at  Chi- 
cago, which,  c.  a.  f.  Eastman,  Ga.,  would  be 
$3.21%,  and  that  "taking  these  figures  at  the 
market  price  (and  they  are  the  market  price), 
blood  had  declined  37  cents  per  unit  or  $6.29 
per  ton,  from  the  time  of  the  contracts  sued 
on  to  the  time  for  delivery  under  them,"  and 
that  "the  difference  on  the  25  tons  of  blood 
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which  were  not  delivered,  In  contract  0-119, 
amounted  to  $157.25,  the  same  being  the  dif- 
ference between  the  contract  price  and  the 
market  price  at  the  time  for  delivery  under 
the  contract  in  Chicago."  Also,  this  witness 
testified  that  the  price  of  tankage  had  de- 
clined from  the  time  of  the  contract  therefor 
to  the  time  for  delivery  thereunder,  and  the 
difference  on  the  200  tons  of  tankage  not  de- 
livered in  contract  G-118  amounted  to  ap- 
proximately 11,340;  "the  same  being  the  dif- 
ference between  the  contract  price  and  the 
market  price  at  the  time  for  delivery  under 
the  contract  in  Chicago,  based  on  the  values 
of  January  80th  and  February  6th/'  It  may 
be  that  the  witness  based  his  statement  as 
to  the  market  price  of  blood  and  tankage 
during  the  first  week  in  February  on  two 
dates  only,  but,  taking  the  evidence  alto- 
gether, it  does  not  necessarily  appear  that 
his  statement  as  to  market  values  was  based 
exclusively  on  the  contracts  made  between 
the  Swift  Fertilizer  Works  and  Swift  &  Co. 
Besides,  no  material  harm  could  have  re- 
sulted to  the  defendant,  even  had  the  testi- 
mony of  Rogers  as  to  the  market  value  of 
blood  and  tankage  during  the  first  week  in 
February,  1912,  been  based  entirely  on  the 
price  paid  by  the  Swift  Fertilizer  Works  on 
two  or  more  special  contracts,  since  the  de- 
fendant did  not  undertake  to  dispute  the  tes- 
timony introduced  by  the  plaintiff  as  to- the 
market  values  of  blood  and  tankage,  and 
these  values  were  shown  with  sufllclent  clear- 
ness and  certainty  by  other  testimony  from 
King,  Field,  and  Ober,  which  was  by  itself 
amply  sufiiclent  to  support  and  authorize  the 
verdict  returned  by  the  jury. 

We  think  that  the  instructions  complained 
of  in  the  third  and  fourth  special  grounds  of 
the  motion  for  a  new  trial  contained  no  in- 
timation of  opinion  that  the  defendant  had 
refused  to  comply  with  its  part  of  the  con- 
tract, and  had  refused  to  take  and  pay  for 
the  goods  bought,  and  had  thereby  made  a 
breach  of  the  contract,  as  Is  insisted  by  the 
plaintiff  in  error.  The  judge  undertook 
therein  merely  to  define  to  the  jury  an  "ex- 
ecutory contract,"  and  instruct  them  as  to 
what  would  amount  to  a  breach  thereof, 
and  to  inform  them  what  would  be  the  proper 
measure  of  damages  '*if  a  purchaser  refuses 
to  take  and  pay  for  goods  bought"  and  no- 
tifies the  plaintiff  before  shipment  that  the 
goods  will  not  be  accepted,  etc.  The  charge 
was  adapted  to  the  issues  raised  by  the 
pleadings  and  the  evidence,  and  it  appears 
to  us  to  have  been  fair  and  impartial,  and 
not  properly  subject  to  the  criticism  made 
thereof. 

The  assignments  of  error  are  without  sub- 
stantial merit,  and,  the  evidence  being  suffi- 
cient to  warrant  the  verdict,  the  judgment 
overruling  the  motion  for  a  new  trial  is  af- 
firmed. 

BROYLES,  J.,  not  presiding. 


(15  Ga.  App.  620) 

HAVERTY  FURNITURE  00.  v.  CALHOUN 

(No.  5723.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1915.) 

(Syllabus  by  the  Court,) 

1.  Evidence  ^s>568  —  Opinions  —  Probative 
Effect. 

The  rule  that  "a  defense  established  by  the 
positive  and  uncontradicted  testimony  of  unim- 
peached  witnesses  cannot  lawfully  be  arbitrarily 
disregarded"  does  not  mean  that  the  jury  are 
obliged  to  believe  testimony  which  they  in  fact 
discredit,  but  means  tliat  they  are  to  consider 
the  testimony  of  evei7  witness  who  is  sworn, 
and  not  arbitrarily  disregard  the  testimony  of 
any  witness  on  account  of  his  employment,  busi- 
ness affiliations,  or  environment;  and  it  does 
not  require  the  jury  to  beUeve  testimony  which 
is  purely  opinionative.  As  to  opinion ative  evi- 
dence, the  opinion  of  the  jury  at  last  is  con- 
clusive. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  fS  2392-2394 ;  Dec  Dig.  «s»G68.] 

2.  Sales   ^=>897— CoNDznoifAi.   Saxjs— Rs- 

OOVEBY    OF    PA7MSNT8    MaDB— SUTFIOIBNCT 

OF  Evidence. 

The  evidence  authorized  the  verdict  In  fa- 
vor of  the  plaintiff,  and  the  judge  of  the  su^ 
rior  court  did  not  err  in  overruling  the  certio- 
rari. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §  1136;    Dec.  Dig.  «=3>397.] 

Error  from  Superior  Coort,  Fulton  Connty; 
Geo.  L.  Bell,  Judge. 

Action  by  Irene  Calhoun  against  the  Haver- 
ty  Fumitnre  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  oertiorarL  Over- 
ruled, and  defendant  brings  error.    Affirmed. 

Daniel  MacDougald,  of  Atlanta,  for  plain- 
tiff in  error.  Gober  &  Jackson,  of  Atlanta, 
for  defendant  in  error. 

RUSSELIi,  a  J.  The  plaintiff  brought  a 
suit  to  recover  |85,  which  die  had  paid  in 
various  sums  to  the  defendant  company,  up- 
on an  account  for  certain  household  furni- 
ture ;  and  the  jury  rendered  a  verdict  in  her 
favor.  The  defendant  sued  out  certiorari; 
and  exception  la  taken  to  the  judgment  over- 
ruling the  certiorarL  The  case  presents  no 
novel  feature,  either  as  to  the  facts  or  the 
law.  There  are  various  assignments  of  er- 
ror in  the  petition  for  certiorari,  but.  In  the 
brief  of  counsel  for  plaintiff  in  error,  the 
only  exceptions  insisted  upon  are  that  the 
verdict  is  contrary  to  law  and  to  the  evi- 
dence, and  that  the  jury,  in  finding  for  the 
plaintiff,  totally  disregarded  evidence  intro- 
duced by  the  defendant,  to  the  effect  that  the 
reasonable  value  for  the  use  of  the  furniture 
purchased  by  the  plaintiff  amounted  to  $80, 
and  that,  this  evidence  being  uncontradicted, 
the  jury  should  not,  in  any  event,  have  found 
a  verdict  for  the  t)laintiff  in  excess  of  $5. 

[1,2]  The  plaintiff  in  error  relies  on  the 
general  rule  stated  in  the  case  of  Western  & 
Atlantic  Railroad  Co.  v.  Season,  112  Ga.  553, 
37  S.  E.  863,  that  "a  defense  established  by 
the  positive  and  uncontradicted  testimony  of 
unimpeached  witnesses  cannot  lawfully   be 


^59»For  other  oases  see  same  topic  and  KBT-NUMBB&  in  all  Key-Nombarad  Dlgaata  and  Indexaa 


Oa.) 


CITY  OP  ATLANTA  v.  WILLIAMS 


189 


arbitrarily  disregarded."  It  is  to  be  borne  in 
raind,  however,  that  the  use  of  the  words 
**arbitrarily  disregarded,"  in  the  rale  stated 
by  the  Supreme  Court,  was  not  fortuitous. 
And  since  it  is  plain,  from  the  evidence  as 
a  whole,  that  the  furniture  company,  in  the 
present  case,  were  endeavoring  to  get  both 
the  furniture  and  the  money  (a  state  of  facts 
similar  to  that  disclosed  by  the  record  in 
Rhodes  &  Son  Furniture  Oo.  v.  Freeman,  2 
Ga.  App.  473,  58  S.  E.  696,  and  Rhodes  &  Son 
Furniture  Ca  v.  Jenkins,  2  Ga.  App.  475,  58 
S.  EL  897),  and  especially  in  view  of  the  fact 
that  the  evidence,  in  regard  to  the  kind  and 
value  of  the  furniture  during  the  time  it  was 
in  the  possession  of  the  plaintiff,  was  purely 
opinionative,  we  are  not  prepared  to  say  that 
the  learned  judge  of  the  superior  court  was 
required  to  find  that  the  jury  did  disregard 
any  evidence  in  the  case.  The  Supreme 
CJourt,  by  qualifying  the  word  "disregarded" 
by  the  term  "arbitrarily,"  did  not  assume  to 
invade  the  province  of  the  jury  or  to  curtail 
its  prerogative,  but  meant  only  to  say  that 
a  jury  should  not  captiously  dismiss  from  its 
consideration  or  capriciously  impeach  the  tes- 
timony of  any  witness  on  account  of  his  busi- 
ness, or  employment,  or  surroundings;  but 
it  has  never  been  held,  and  never  can  be  held, 
that  it  is  not  within  the  power  of  a  jury,  aft- 
er considering  testimony  of  a  particular  wit- 
ness, to  disbelieve  it,  although  it  may  be  un- 
contradicted, either  from  his  appearance,  his 
demeanor  or  manner  upon  the  stand,  or  from 
the  inherent  nature  of  the  fftcts  testified  to 
by  him. 

In  Branswlck  &  Western  Railroad  Co.  v. 
Wiggins,  113  Ga.  842,  39  S.  B.  651,  61  L.  R. 
A.  513,  the  rule  stated  in  Western  Atlantic 
Railroad  Co.  v.  Reason  (which  is  dted)  was 
explained,  and  Justice  Little,  delivering  the 
(pinion  of  the  court  and  ruling  upon  the  re- 
fusal to  charge  the  jury  that  the  evidence  of 
persons  in  the  employment  of  a  railroad 
company,  in  the  absence  of  anything  to  dis- 
credit or  contradict  such  evidence,  cannot  be 
arbitrarily  disregarded,  said: 

"Undoubtedly  this  is  a  sound  proposition  of 
law.  The  jury  cannot  arbitrarily  disregard  the 
evidence  of  any  witness,  which  is  not  contra- 
dicted or  discredited  by  other  evidence  or  cir- 
canurtances.  The  jury  should  regard  the  tes- 
timony of  every  witness  sworn.  They  are  not 
obliged  to  believe  it,  but  it  is  their  duty  to 
give  to  the  evidence  of  witnesses  the  weight  to 
which,  in  their  opinion  as  coDscientious  men 
seeking  after  the  tmth,  they  beiieve  it  is  en- 
titled; but  the  employment  or  business  of  a 
witness  affords  no  reason  why  his  evidence 
should  arbitrarily  or  without  reason  be  disre- 

fardcd."  Western  &  Atlantic  Railroad  Co.  v. 
tobinson,  114  Ga.  159,  39  S.  E.  950:  White 
V.  Southern  Railway  Co.,  123  Ga.  353.  358.  360, 
51  S.  B.  411 ;  Rylander  v.  Allen.  125  Ga.  206, 
214,  53  S.  E.  1032,  6  L.  R.  A.  (N.  S.)  128,  5 
Ann.  Cas.  355 ;  McBride  v.  Georgia  Railway  & 
Electric  Co.,  125  Ga.  515,  517,  54  S.  E.  674. 

The  evidence  disclosed  that  in  the  first 
contract  the  plaintiff  purchased  and  had  de- 
livered  to  her  $260.48  worth  of  household 


furniture,  upon  which  she  made  a  payment 
by  the  d^very  of  a  cabinet  of  hers.  In  this 
purchase  there  was  no  retention  of  the  title; 
and  without  this,  when  the  furniture  was  de- 
livered to  the  plaintiff,  it  became  her  abso- 
lute property,  though  she  was  a  debtor  of 
the  former  owner  of  the  furniture.  After 
the  plaintiff  had  made  several  payments,  and 
during  her  absence  from  the  city,  without 
legal  process,  so  far  as  appears  from  the 
record,  the  property  was  seized  by  agents 
of  the  furniture  company  and  conveyed  to  its 
warehouse.  Upon  the  plalntiff*s  return  to 
the  city,  they  agreed  to  deliver  her  certain 
similar  articles  of  furniture,  but  it  appears 
from  uncontradicted  evidence  that,  instead 
of  receiving  four  chairs  of  the  kind  purchas- 
ed in  the  first  contract,  she  rec^ved  only  one 
chair  in  the  second  purchase,  and  the  total 
value  of  the  articles  to  be  received  by  her  in 
the  second  contract  (in  which  the  title  was 
reserved  by  the  furniture  company)  was  only 
$200.48  instead  of  $260.48. 

In  view  of  all  the  drcumstancee  In  the 
case,  we  cannot  say  the  jury  were  not  au- 
thorized, under  the  facts,  to  disregard  the 
testimony  of  the  defendant's  witness  as  to 
the  set-off  in  its  favor,  as  they  were  entitled, 
under  the  law,  to  disregard  it  if  this  opin- 
ionative evidence  did  not  conform  with  the 
jury's  opinion  as  to  value,  for  the  criterion 
by  which  the  value  of  opinionative  evidence 
is  at  last  determined  is  the  opinion  of  the 
jury  upon  the  facts  stated.  Mlnchew  v. 
Mahunta  Lumber  Co.,  5  Ga.  App.  154,  62  S. 
E.  716;  Martin  v.  Martin,  135  Ga.  162,  68 
S.  B.  1095. 

Judgment  affirmed. 

RROYLES,  J.,  not  presiding. 


(16  Ga.  App.  664) 

CITY  OF  ATLANTA  v.  WILLIAMS. 

(No.  5553.) 

(Court  of  Appeals  of  Georgia.     Feb.  8,  1915.) 

(SyllahvM  ly  the  Cfourt.) 

1.  Impbovehents  of  Stsket^Sxttficiency  ov 
Evidence. 

There  was  sufficient  evidence  to  authorise  a 
finding  that  the  street  upon  which  the  plainti£f 
alles^  his  lot  abutted  had  been  dedicated  to  the 
public  and  accepted  by  the  municipal  corpora- 
tion as  a  public  street,  and  that  the  damage  suf- 
fered by  him  in  the  improvement  of  the  street 
exceeded  any  enhancement  in  the  value  of  his 
property  resulting  from  the  public  improve- 
ment. 

2.  Municipal  Gobporations  €=3>383— Streets 

— DAMAOES— XilABILITT  OF  CiTT. 

If  a  municipal  corporation,  to  which  has 
been  delegated  the  control  of  all  public  high- 
ways within  its  municipal  limits,  knowingly  per- 
mits the  working  or  grading  of  any  of  its  streets 
by  county  authorities  or  others,  and  as  a  result 
of  this  work  (which  the  municipality  is  empow- 
ered to  prevent)  the  private  property  of  a  cit- 
izen is  injured,  he  is  not  confined  to  his  remedy 
against  the  actual  tort-feasor,  but  may  hold 
the  municipal  corporation  liable  for  the  dam- 


^s9For  othw  oftMs  see  Mine  topic  and  KiBY-NUMBBR  in  aU  Key-Numbtfed  Digesto  and  Indaxas 
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aee  consequent  upon  and  resnlting  from  the  tort 
of  the  reail  wrongdoer,  who  will  be  held  to  have 
acted  as  the  agent  of  the  municipality. 

[Ed.  Note.— For  other-  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  923;  Dec  Dig.  ^=> 
383.] 

3.  Municipal  CoBPOKATiaNa  ^=»404— Stbcbtb 
—Damaged— EviDENdE. 

Testimony  to  the  effect  that  the  witness 
had  known  the  street  in  question  to  be  a  promi- 
nent, well-defined,  inhabited  thoroughfare  since 
he  was  a  bare-foot  boy,  was  not  objectionable 
upon  the  ground  of  irrelevancy,  or  for  the  rea- 
son that  **the  condition  or  improvements  put  on 
their  property  by  somebody  else,  at  another 
portion  of  the  alleged  street,  was  not  admis- 
sible." Upon  the  issue  as  to  whether  an  alleged 
street  is  in  fact  a  public  highway,  evidence  as 
to  the  character  and  duration  of  the  public  use 
of ,  the  alleged  highway,  upon  any  portion  there- 
of, is  relevant  as  a  circumstance  illustrative  of 
the  use  of  any  particular  portion  of  the  alleged 
highway,  or  of  its  appropriation  to  the  public 
use  as  a  whole. 

[Ed. '  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  98^-091,  993-999; 
Dec.  Dig.  <8=s>404.] 

4.  Municipal  CoBPOBATioNs  ^s»404— Stbeets 

^DaMAOE&— EVIDENCX. 

The  erection  of  numerous  and  valuable 
buildings  along  a  public  highway^  or  the  failure 
to  erect  any  improvements  or  buildings  upon  it, 
for  a  long  period  of  time  after  an  alleged  mu- 
nicipal improvement  upon  it,  may  tend  to  il- 
lustrate whether  the  value  of  the  property  of 
one  who  claims  to  have  been  injured  by  the  mu- 
nicipal improvement  was  enhanced  or  not.  For 
this  reason  the  testimony  of  a  witness,  intro- 
duced as  a  real  estate  expert,  to  the  effect  tiiat 
in. his  opinion  the  circumstance  that  an  owner 
of  property  upon  that  portion  of  the  street  al- 
leged to  have  been  improved  had  not  platted 
or  put  his  property  upon  the  market  for  four 
years  subsequent  to  the  alleged  improvement  in* 
dicated  that  the  benefits  were  more  prospective 
than  real,  was  not  subject  to  the  objection  that 
what  had  been  done  to  the  property  along  the 
street  by  other  property  owners,  since  the  time 
of  the  grading,  was  immaterial  and  irrelevant. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  989-991,  993-999; 
Dec.  Dig.  «=s>404.1 

5.  Municipal  Cobpobatioovs  ^=s>377  —  Gbad- 
iNO  OF  Stbsets -^  DAUAass  —  Liability  or 
City. 

The  court  did  not  err  in  ruling  that  mu- 
nicipal ordinances  purporting  to  provide  for  the 
doing  of  work  by  the  county  and  the  city  were 
immaterial,  for  the  reason  that,  if  the  city 
authorities  permitted  the  county  authorities  to 
gi'ade  or  repair  the  streets,  the  city  would  be 
liable  to  any  one  damaged  thereby,  even  though, 
at  the  time  the  city  authorities  permitted  such 
work  to  be  done,  the  ordinance  had  been  passed 
which  provided  that  the  county  authorities 
might  work  on  the  streets  within  the  city  at 
such  places  as  the  street  committee  and  the 
board  <^  county  commissioners  might  agree, 
and  that  where  the  county  did  such  work,  it 
was  as  much  public  work  as  other  public  work 
done  in  the  county  outside  of  the  municipality. 
It  was  not  within  the  power  of  the  municipality 
to  relieve  itself  from  the  liability  imposed  by 
law,  or  by  ordinance  to  deprive  one  injured  by 
the  grading  of  a  street  of  his  right  to  proceed 
against  boUi  tort-feasors,  or  either  one  of  them, 
as  he  might  prefer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Torporations,  Cent  Dig.  H  914,  915;  Dec  Dig. 
<©=>377.] 


8.  Tbial  «=»295— Instbuctions— IwmcATiow 
OF  Opbnion— "Being  Accepted." 

In  view  of  the  testimony  to  the  effect  that 
the  alleged  street  abutting  tiie  plaintiff*s  prop- 
erty had  beenr  dedicated  and  used  as  a  public 
highway  of  the  city,  it  was  not  error  for  the 
court  to  charge  the  jury  that:  *'If  the  county 
authorities  did  the  work  actually  done  by  its 
convicts,  it  would  nevertheless,  in  a  legal  sense, 
be  the  work  of  the  city,  so  far  as  the  property 
owner  on  the  street  is  concerned.  That  is,  the 
grading  and  opening  of  the  street  would  be  the 
work  df  the  city,  although  the  actual  work  done 
may  have  been  performed  by  convicts  under' the 
direction  of  tiie  county  commissioners.  Being 
accepted  by  the  city,  and  upon  a  street  of  the 
city,  it  would  be  in  legal  effect  just  the  same 
as  if  the  city,  by  its  own  convicts  or  employes, 
had  the  work  done." 

(a)  Nor  is  the  excerpt  from  the  diarge  above 
quoted,  when  read  in  connection  with  the  con- 
text objectionable  upon  the  ground  that  the 
court  intimated  or  expressed  an  opinion  upon 
the  issue  of  fact  as  to  whether  the  alleged  street 
was  in  fact  a  public  street  of  the  city.  Special 
exception  is  taken  upon  the  ground  that  the 
language,  ''being  accepted  by  the  dty  and  upon 
a  street  of  the  city,  is  a  dear  expression  of 
opinion;  but  in  the  connection  in  which  it  was 
used,  and  considering  the  court's  instruction  as 
a  whole,  it  is  manifest  that  this  participial  term 
was  intended  by  the  court  and  understood  by 
the  jurv,  as  the  equivident  of  the  words,  "if  ac- 
cepted. In  narrative  as  wdl  as-  in  argumenta- 
tive expression  the  use  of  the  present  participle 
frequently  implies  the  conditional  existence  of 
the  fact  referred  to. 

(b)  Though  there  was  no  express  evidence  of 
the  acceptance  of  the  street  or  of  the  work  as 
performed  bv  the  county  authorities,  the  cir- 
cumstances in  evidence  were  sufficient  to  au- 
thorize the  inference  that  the  street  as  platted 
in  the  original  subdivision  of  the  land  had  been 
accepted ;  and  the  character  of  the  grading,  and 
the  period  of  time  required  therefor  by  the 
county  authorities,  charged  the  municipal  au- 
thorities with  knowledge  of  the  fact  that  the 
work  was  being  done  by  the  county,  and  author- 
ised the  conclusion  that  it  was  being  done  with 
their  acquiescence  and  direction. 

fFd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  703>717;  Dec.  Dig.  <»s»29(S.l 

7.  MttNTCiPAL  Cobpobations  ^=»654— Stbeets 

— BXI8TENC1>— PBOOP. 

While  the  failure  of  the  proper  authorities 
to  work  a  highway  which  has  been  dedicated  to 
the  public  may  be  a  pregnant  circumstance  in 
rebuttal  of  the  contention  that  the  alleged*  high- 
way is  in  fact  a  public  highway,  the  fact  that  a 
portion  of  it  has  been  neglected  by  the  proper 
public  authorities,  or  work  upon  a  portion  of  it 
delayed  or  postponed,  will  not  contradict  evi- 
dence tending  to  show  the  existence  of  the  high- 
way as  a  public  street  or  road,  afforded  by  proof 
that  the  land  within  the  lines  which  had  tiiere- 
tofore  been  understood  to  include  the  street  was 
taken  charge  of  by  the  public  authoritiee  and 
worked  as  a  street 

[Bd.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  i  1428;  Dec.  Dig.  «=» 
654.1 

8.  Dedication  ^=s>36— Municipal  Cobpoba- 
tions      ^=:»379  —  StbEETS  —  I(N  JUBY       FBOSC 

WoBKiNo— Acceptance  —  Defenses  —  Es- 
toppel. 

The  working  of  the  street  would  be  an  ac- 
ceptance as  of  the  date  when  the  work  began, 
even  if  there  had  been  no  prior  acceptance  of 
the  dedication  proposed  by  the  former  owners 
of  the  land,  and,  if  the  entry  upon  land  which  is 
graded  and  opened  for  a  street  was  unauthorized 
and  tortious,  the  tort-feasor  would  be  estopped 
to  defend,  as  against  the  action  of  one  who  had 
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been  injured,  upon  the  notind  that  the  action 
of  the  municipal  authorities  was  nnauthoriKed. 
[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  ji  68-71,  7»,  76;  Dec.  Dig.  <&=»35; 
Municipal  Corporations,  Cent  Dig.  S|  917-919; 
Dec  Dig.  €=»379.] 

Error  from  City  Court  of  Atlanta ;  H,  M. 
Beid,  Judge. 

Action  by  R.  S.  WilUams  against  the  City 
of  Atlanta.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

J.  L.  Mayson  and  W.  D.  Ellis,  Jr.,  both  of 
Atlanta,  for  plaintiff  in  error.  Moore  &  Pom- 
eroy,  of  Atlanta,  for  defendant  in  error. 

SUSSELL,  C.  J.    Judgment  affirmed. 

BROYLES,  J.9  not  presiding. 


as  Oa.  App.  e68) 

MBWBORN  T.  WEITZER.     (No.  5647.) 
<Conrt  of  Appeals  of  Georgia.    Feb.  8,  1915.) 

(Sylldbus  hy  ike  Oourt,) 

1.  CoxmiB  ^S942— Municipal  Coubis—Obsa* 

TioN— Validity  of  Stattttb. 

The  Supreme  Court  has  upheld  the  consti- 
tutionality of  the  act  approved  August  20,  1913 
(Acts  1913,  p.  145),  creating  the  munidDal  court 
•of  Atlanta,  and  the  appellate  division  thereof. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  n  163-170,  181-183;    Dec.  Dig.  <d=s>42.1 

2L  Appeal  and  Ebbob  ^s»109  ^  Pbbsbnta- 
noN  Bklow— 'Nbobssttt. 

A  question  of  law  which  was  neither  raised 
nor  passed  upon  in  the  lower  oourt  cannot  be 
considered  by  a  reviewing  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror,  Cent.  Dig.  U  1018-1034 ;  Dec.  Dig.  «=s> 
169.] 

Z.  Appeal  akd  Ebbob  «S9588  —  Pbesbnta* 
TION  FOB  Review  ^Bbisf  or  Evidence — 
Necessitt. 

Where  there  is  no  proper  brief  of  evidence, 
jmd  apparently  no  bona  nde  effort  to  prepare 
one,  this  court  will  not  consider  assignments 
4>f  error  which  are  dependent  upon  a  considera- 
tion of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BSrror,  Cent  Dig.  S|  2607-2610;  Dec.  Dig.  «S9 
•688.] 

E«rror  from  Municipal  Court  of  Atlanta. 

Action  by  Mrs.  H.  A.  Mewbom  against 
IjlzEie  Weitzer.  Judgment  for  defendant, 
amd  plaintiff  brings  error.    Affirmed. 

John  W.  Cox,  of  Atlanta,  for  plaintiff  in 
«rror.  Hughes  Roberta,  of  Atlanta,  for  de- 
fendant in  error. 

BROYLES,  J^  Mrs.  Mewbom  brought  a 
twil-trover  action,  in  the  municipal  court  of 
Atlanta,  against  Lizzie  Weitzer,  to  recover 
a.  diamond  ring.  A  Judgment  was  given  to 
tbe  latter  by  the  trial  judge,  sitting  witht- 
out  a  jury,  and,  the  plaintilTs  motion  for  a 
new  trial  being  denied  by  the  trial  judge, 
and  by  ttie  appellate  division  of  the  court, 
to  which  she  had  appealed,  she  brings  error. 

[1]  1.  In  McWUliams  v.  Smith,  142  Ga. 
200,  82  S.  E.  609,  and  in  Cooney  v.  Foote, 
88  S.  E.  539,  the  Supreme  Court  held  that 
Hie  act  creating  tbe  municipal  court  of  Atlanta 


and  the  appellate  division  thereof  was>  con- 
stitutional. 

[2]  2.  It  is  contended  by  the  plaintiff  in 
error  that  paragraph  "b"  of  section  42  of  the 
act  establishing  the  municipal  court  of  At- 
lanta is  unconstitutional  so  far  as  it  ex- 
cludes from  the  grounds  of  appeal  the  two 
grounds  for  a  new  trial  stated  in  that  para- 
graph, because  the  exception  thus  made  is 
violative  of  the  rules  of  uniformity  laid  down 
in  paragraph  1  of  section  9  of  article  6  of 
the  Constitution.  The  act  amending  the  Con- 
stitution for  the  purpose  of  establishing 
courts  such  as  the  municipal  court  of  At- 
lanta, in  lieu  of  justice  courts,  approved  July 
SO,  1912  (Acts  1912,  p.  30),  and  ratified  Octo- 
ber 2,  1912,  expressly  provides  that: 

"Any  court  so  estabUshed  shall  not  be  subject 
to  the  rules  of  aniformi^  laid  down  in  para- 
graph 1,  section  9,  article  6,  of  the  Constitution 
of  Georgia." 

And  the  Supreme  Court  In  the  McWilliams 
Case,  supra,  specifically  held  that  while  in 
that  case  it  was  not  necessary  to  decide 
whether  or  not  the  amending  act  just  re- 
ferred to  changed  or  .amended  paragraph  1 
of  section  9  of  article  6  of  the  Constitution 
(CivU  Code,  |  6527),  yet,  whether  it  did  or 
not: 

***Ihe  amendment  is  the  last  expression  of  the 
sovereign  will  of  the  people;  and  under  the 
rnling  In  the  Hammond  Case  [Hammond  v. 
Clark,  136  Ga.  313,  71  S.  E.  479,  88  L.  R.  A. 
(N.  S.)  77],  ♦  ♦  ♦  the  amendment  will  pre- 
vail as  an  implied  modification  of  the  former 
provision.*' 

So  it  would  seem  that  this  ruling  is  direct- 
ly contrary  to  the  contention  of  the  plaintiff 
in  error.  But  it  la  not  necessary  for  us  to 
pass  on  this  point,  for  the  record  shows  that 
the  plaintUTs  motion  for  a  new  trial  did  not 
contain  either  of  the  grounds  forbidden  in 
the  act,  and  hence  she  cannot  now  raise  the 
question  that  the  benefit  of  those  grounds 
was  denied  her  In  her  motion  for  a  new  trial. 
If  she. had  included,  those  grounds  in  her 
motion,  and  If  the  court  had  then  ordered 
them  stricken,  her  assignment  of  error  on 
that  ruling  would  be  relevant  As  it  stands, 
however,  It  Is  irrelevant,  and  without  merit, 
and  will  not  be  considered.  See  Duren  v. 
City  of  Thomasvllle,  125  Ga.  1  (3),  53  S.  E. 
814,  and  Hardy  v.  Mayor  and  Council  of 
Eatonton,  128  Ga.  27  (2),  67  S.  E.  99. 

3.  Through  an  Inadvertence  of  the  court, 
an  order  signed  by  It  on  March  18,  1914,  re- 
cited that  the  judgment  was  dated  February 
10,  1914,  when  in  truth  and  in  fact  It  was 
dated  February  16,  1914.  It  was  not  error 
for  the  court  (but  was  right  and  proper)  to 
pass  an  order  au  March  28,,  1914,  at  the  same 
term  of  court,  amending  and  correcting  the 
former  order,  so  as  to  make  it  speak  the 
truth.    Civil  Code,  S  4644(6). 

[3]  4.  On  a  motion  for  a  new  trial,  a  prop- 
er brief  of  evidence  Is  as  necessary  as  tbe 
approval  <>f  the  brief  by  the  trial  judge.    Wef' 
regret  that  no  such  brief  was  sent  up,  for  we 
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mnch  prefer  to  decide  a  case  on  Its  intrinsic 

merits;    but  the  rule  of  law  requires  that: 

"The  brief  of  evidence  •  ♦  ♦  ahall  be  a 
condensed  and  succinct  brief  of  the  material 
portions  of  the  oral  testimony,  including  a  sim- 
ilar brief  of  interrogatories  read  on  the  trial. 
In  such  brief  there  shall  be  included  the  sub- 
stance of  the  material  portions  of  all  documen- 
tary evidence.  Documentary  evidence  copied 
as  an  exhibit  or  set  out  in  the  pleadings,  and 
introduced  in  evidence,  shall  not  be  set  out  in 
the  brief  except  by  reference  to  the  same.  In 
all  cases  in  which  the  testimony  has  been  steno- 
graphicall^  reported,  the  same  may  be  reduced 
to  narrative  form,  or  the  stenographic  report 
may  be  used  in  wnole  or  in  part  In  making  up 
the  brief,  with  immaterial  questions  and  an- 
swers and  parts  thereof  stricken,  so  as  in  every 
case  to  shorten  the  brief,  and  include  therein 
only  material  evidence.'*    Civil  Ck>de,  S  6093. 

See,  also,  Civil  Code,  Sf  6141,  6142,  6143; 
Cotton  V.  Cotton,  136  Ga.  138,  70  S.  B.  1015 ; 
Albany  &  Northern  R.  Co.  ▼.  Wheeler,  6  Ga. 
App.  270,  64  S.  B.  1114;  Huntley  Manufac- 
turing Co.  V.  Nixon  Grocery  Co.,  6  Ga.  App. 
46,  64  S.  B.  279;  Mayor,  etc.,  of  Cordele  t. 
Williams,  7  Ga.  App.  445,  67  S.  B.  116 ;  Cun- 
ningham T.  Strom,  8  Ga.  App.  87,  68  S.  E. 
616. 

The  above  provisions  of  the  Code  were  not 
followed,  and  apparently  there  'was  no  at- 
tempt to  follow  them,  In  this  case;  but  In- 
stead we  have  a  purported  brief  of  the  evi- 
dence, consisting  of  44  typewritten  pages, 
containing.  aU>  the  testimony  in  extenso,  and 
Including  much  immaterial  and  Irrelevant 
matter.  We  confess,  however,  that  we  have 
discarded  this  purported  brief  of  evidence 
with  less  reluctance,  since  a  cursory  examina- 
tion of  It  is  sufficient  to  show  that  this  case 
is  nothing  but  an  unseemly  and  a  disgraceful 
wrangle  between  two  ladles  of  "easy  virtue" 
for  the  possession  of  a  diamond  ring,  bestow- 
ed upon  each  of  them,  on  different  occasions 
(and  no  doubt  for  value  [7]  received),  by  their 
common  and  generous  admirer — a  federal 
convict.  And  a  curious  coincidence  Is  that 
this  ring  (as  described  in  the  record)  has 
upon  It  "the  figures  of  two  women."  It  Is 
not  disclosed  whether  or  not  these  figures 
are  nude;  but  considering  their  environ- 
ment, we  do  not  Imagine  that  their  charms 
are  concealed  by  excessive  drapery.  No 
doubt,  our  gallant  convict  lover  and  his  two 
fair  lady  friends  agreed  in  thinking  that 
"beauty  when  unadorned  is  adorned  the 
most"  From  having  to  wade  through  such 
another  nauseating  mess,  may  the  good  Lord 
deliver  us! 

Judgment  affirmed. 


(16  Ga.  App.  674) 

WOODHAM  V.  CASH.     (No.  6654.) 
(Court  of  Appeals  of  Georgia.     Feb.  3,  1915.) 

(Syllabus  by  the  Court,) 

1.  Tboveb  and  Conversion  ^=>46— Mkasubb 

OF  Damagks--**Time  or  the  Convebsion." 

'*ln    estimating    the    value    of    personalty 

unlawfully  detained,  the  plaintiff  mhy  recover 

the  highest  amount  which  ne  can  prove  between 


the  time  of  the  conversion  and  the  trial.**  CivO 
Code  1910,  f  4514.  The  time  of  the  conversion 
referred  to  m  this  section  is  the  time  when  the 
defendant  himself  converted  to  his  own  use  the 
property  sued  for. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  |  263;  Dec  Dig.  ^=» 
46.] 

(Additwnai  SyUalus  Jty  Editorial  Staff.) 

2.  Tboveb  and  Convebsion  ^=»40— Mbasube 
OF  Damages— '*HiaHEST  Pbovbd  ValuEi." 
The  phrase  the  "highest  proved  value,"  as 
used  in  the  rule  that  the  plaintiff  in  an  ac- 
tion for  conversion  may  recover  the  *'hij^est 
proved  value**  of  the  property  between  the  time 
when  it  was  converted  and  the  time  of  the 
trial,  means  the  highest  value  which  the  jury, 
under  the  proofs,  may  fix,  and  not  the  highest 
estimate  given  by  any  witness  as  to  the  value 
during  that  period. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
(Conversion,  Cent.  Dig.  H  232-244;  Dec.  Dig. 
«=s>40.] 

Error  from  City  Court  of  Tlfton;  R.  EJve, 
Judge. 

Action  by  L.  V.  Cash  against  R.  V.  Wood, 
ham.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Rldgdill  &  Mitchell  and  C.  C.  HaU,  aU  of 
Tlfton,  and  Perry-Foy  &  Monk,  of  Sylvester, 
for  plaintiff  In  error.  H.  S.  Murray  and  B^il- 
wood  &  Skeen,  all  of  Tlfton,  for  defendant 
in  error. 

WADBJ,  J.  [I]  L,  V.  Cash,  the  owner  of  an 
automobile,  which  he  left  at  a  certain  ga- 
rage  in  Tlfton,  found,  on  his  return  to  that 
place  after  an  absence  of  several  weeks,  that 
the  machine  had  been  levied  upon  by  the 
bailiff  of  a  justice's  court,  under  and  b> 
virtue  of  a  pretended  writ  of  attachment, 
and  that,  at  an  Invalid  and  void  sale  had 
thereunder,  it  was  purchased  by  one  G.  S. 
Nelson  (In  good  faith,  so  far  as  the  record 
discloses)  for  $1(X).  It  further  appeared 
from  the  evidence  that  after  Nelson  had  kept 
and  used  the  car,  replacing  burst  tires  and 
making  various  repairs,  he  sold  it  to  Wood- 
ham,  the  plaintiff  In  error,  for  $110,  having 
expended  altogether  $30  or  $40  on  the  ma- 
chine without  making  It  run  successfully. 
The  evidence  showed  that  Woodham  expend- 
ed $129  In  repairing  the  car.  In  addition  to 
$110  which  he  paid  Nelson  therefor,  before 
the  car  could  be  made  to  run;  that  he  bought 
the  car  some  time  in  August,  1912,  and,  after 
expending  altogether  $416  thereon,  finally 
sold  it  to  one  Perry ;  that  Perry  failed  to  pay 
for  the  car,  and  it  was  put  up  and  sold  for 
auction  In  Albany,  and  brought  $65.  There 
was  evidence  that  the  car  was  worth,  at  the 
time  It  was  sold  by  the  bailiff,  under  the  void 
attachment  process,  from  $800  to  $100  or 
less;  and  Woodham  testified  that,  had  he 
known  as  much  about  the  car  when  he  pur- 
chased it  as  he  did  at  the  time  of  the  trial, 
he  would  not  have  paid  $5  therefor.  There 
was  evidence  from  various  experts  and  near- 
experts  as  to  the  condition  of  the  car,  its 
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varlons  ailments  and  constitatlonal  defects, 
as  well  as  testimony  tending  to  show  that 
the  machine  not  only  had  a  perfect  constitu- 
tion (metaphorically  speaking),  but  was  in 
perfect  health  at  the  time  the  bailiff  seized 
it  without  proper  warrant  or  authority,  and 
attempted  to  convey  title  thereto  to  Nelson. 

The  plaintiff  elected  to  take  a  money  ver- 
dict, and  the  jury  found  in  his  favor  the  sum 
of  $335,  without  hire.  The  defendant  made 
a  motion  for  a  new  trial,  and,  besides  the 
general  grounds  thereof,  complains  that  the 
court  erred  in  charging  the  jury,  as  to  the 
measure  of  damages  to  be  adopted  by  them, 
as  follows: 

"You  are  to  determine,  from  all  the  evidence 
before  you,  first,  the  value  of  the  property'  al- 
leged to  have  been  converted,  to  wit,  the  au- 
tomobile, at  and  upon  the  day  of  the  conver- 
sion, which  the  court  charges  you  was  the  day 
upon  which  the  car  was  levied  upon.'* 

The  plaintiff  in  error  insists  that  this  in- 
struction did  not  "fix  the  right  and  legal  date 
of  conversion,**  since  the  evidence  showed 
that  the  car  was  levied  upon  some  time  be- 
fore its  purchase  by  the  defendant;  and 
tliat  this  charge  was  not  authorized  by  the 
evidence,  since  there  was  nothing  whatever 
to  show  that  the  defendant  was  in  any  way 
connected  with  or  responsible  for  the  levy 
upon  the  car,  and  he  was  not  in  fact  even 
the  purchaser  thereof  at  the  sale  which  was 
had  under  the  void  levy. 

There  was  evidence  from  which  the  ver- 
dict rendered,  or  from  which  perhaps  vari- 
ous different  verdicts,  would  be  authorized, 
according  to  the  testimony  which  the  jury 
might  have  elected  to  believe;  so  it  is  un- 
necessary to  discuss  the  general  grounds  of 
the  motion  for  a  new  trial,  even  if  it  were 
here  insisted  that  the  verdict  was  without 
sufficient  evidence  to  support  it  The  cmly 
point  for  decision,  then,  is  whether  the  court 
gave  to  the  jury  the  correct  rule  as  to  the 
measure  of  damages  they  should  use  in  ar- 
riving at  the  amount  of  the  verdict 

The  Civil  Code,  i  4614,  provides  that: 

*'In  estimating  the  value  of  personalty  un- 
lawfully detained  the  plaintiff  may  recover  the 
highest  amount  which  he  can  prove  between  the 
time  of  the  conversion  and  the  trial." 

It  does  not  appear  that  it  has  ever  been 
decided  in  this  state  definitely  and  clearly 
tliat  the  expression  "the  time  of  the  conver- 
sion" relates  to  the  time  when  the  property, 
tbe  value  of  which  the  plaintiff  is  seeking  to 
recover,  was  converted  to  his  own  use  by 
tbe  defendant  in  the  particular  cause. 

[2]  It  appears  to  us,  however,  to  be  per- 
fectly plain  that  the  meaning  of  the  statute 
is  that  the  plaintiff  may  recover  the  highest 
amount  which  he  can  prove  between  the 
tiine  when  the  property  was  converted  by 
tbe  defendant  in  the  cause  there  proceeding, 
and  the  trial  of  that  cause;  the  "highest 
proved  value**  meaning  the  highest  value 
which  the  jury,  under  the  proof,  may  fix  for 
tbe  property  during  the  period  between  the 
conversion  and  the  trial,  and  not  the  highest 


estimate  given  by  any  witness  as  to  its  val- 
ue during  that  period.  Elder  v.  Woodruff 
Hardware  &'  Manufacturing  Co.,  9  Ga.  App. 
484,  71  S.  B.  806.  If  the  Code  section  meant 
that  the  highest  value  shown  from  the  time 
when  the  property  was  originally  converted 
by  a  person  from  whom  the  plaintiff  ulti- 
mately acquired  titie  might  be  recovered, 
even  where  the  proof  failed  to  show  that 
the  defendant  was  a  party  to  the  original 
conversion  or  had  such  knowledge  thereof  as 
to  bind  him  along  with  the  original  tort- 
feasor, manifest  injustice  would  often  re- 
sult 

In  the  instant  case,  we  may  assume,  for 
the  sake  of  the  argument  that  the  automo- 
bile in  question  was  actually  worth  at  the 
time  it  was  converted,  by  the  illegal  levy  of 
the  bailiff,  $800,  as  estimated  by  the  plain- 
tiff Cash,  and  yet  even  had  the  original  pur- 
chaser at  the  constable's  sale  (Nelson)  acted 
in  bad  faith  in  making  the  purchase,  why 
should  Woodham,  who  bought  from  him  in 
good  faith  30  days  later,  be  held  to  account 
in  a  suit  brought  against  Woodham  alone 
for  the  full  sum  of  9800,  where  his  predeces- 
sor. Nelson,  had  decreased  the  value  of  the 
machine  during  the  30  days  he  had  it  in  his 
possession,  and  in  point  of  fact  it  was  ac- 
tually worth  only  $110  at  the  time  Woodham 
acquired  the  possession  or  converted  the  au- 
tomobile to  his  own  use?  In  other  words» 
conceding  that  the  machine  had  deteriorated 
between  the  time  it  was  unlawfully  seized 
by  the  constable  and  the  time  when  Wood- 
ham in  good  faith  purchased  the  same  from 
one  whom  he  supposed  had  the  legal  title, 
why  should  he  be  held  liable  for  such  de- 
teriorati<mT  The  conversion  sued  for  by  the 
plaintiff  in  an  action  against  Woodham  was 
necessarily  the  conversion  for  which  Wood- 
ham was  responsible,  or  in  which  he  had  at 
least  participated,  and  it  would  be  contrary 
to  any  rule  of  reason  to  hold  him  responsi- 
ble for  something  with  which  he  had  abso- 
lutely nothing  to  do,  and  about  which  he  had 
no  knowledge  which  might  subject  him  to 
the  consequences  flowing  from  the  unlawful 
seizure  of  the  property  by  the  constable,  and 
antecedent  to  his  own  purchase  thereof. 

This  view  appears  to  be  recognized  as  cor- 
rect in  Elder  v.  Woodruff  Hardware  &  Man- 
ufacturing Co.,  9  Ga.  App.  484,  486,  71  S. 
B.  806,  though  no  discussion  of  the  question 
is  there  given.  In  that  case,  one  holding  a 
purchase-money  note  with  retention  of  titie 
in  the  vendor,  signed  by  one  "Maddox,  who 
had  sold  the  property  to  one  Elder,  who  in 
turn  sold  it  to  another,  brought  suit  in  tro- 
ver against  Elder;  and  in  the  decision 
Judge  Powell  said: 

*'In  this  case  the  proof  as  to  the  value  <rf 
the  property  at  the  time  of  the  defendanft 
[italics  ours]  conversion  and  subsequently  was 
m  decided  conflict  and  therefore  presented  a 
jury  question." 

Suppose  that  Nelson  acquired  "poaaeaaioo. 
of  this  automobile  In  the  manner  that  ha 
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did,  and  thereafter  the  automobile  had  been 
wrecked  by  him  and  fts  value  practically  di- 
minished thereby  to  what  it  might  bring 
merely  as  scrap  iron  (though  still  bearing 
the  semblance  of  an  automobile),  and  that 
some  machinist  or  the  proprietor  of  an  au- 
tomobile garage  had  purchased  the  broken 
remains  from  Nelson  in  i)erfect  good  faith 
and  belicTing  that  Nelson  had  the  title 
thereto,  and  had  paid  therefor  the  sum  of 
VlO,  and  suit  in  trover  should  thereafter  be 
brought  against  the  purchaser  of  the  wreck- 
ed machine,  how  manifestly  unreasonable 
and  unjust  would  be  a  rule  which  directed 
or  empowered  the  jury  to  find  a  verdict 
against  this  last  purchaser  for  the  full  val- 
ue of  the  machine  at  the  time  Nelson  orig- 
inally  obtained  possession  thereof? 

In  our  opinion  the  court  erred  in  giving 
the  measure  of  damages  set  out  in  the  ex- 
cerpt complained  of. 

Judgment  reversed. 

BROYLES,  J^  not  presiding. 


(16  Ob.  App.  SOB) 

MAYOR.  ETC.,  OF  CITY  OF  AMBRICUS  t. 
GAMMAGE.    (No.  5589.) 

(Court  of  Appeals  of  Georgia.     Nov.  4,  1914. 
Rehearing  D^ni^  Feb.  11,  IdlS.) 

(Byllahus  hy  the  Court.) 

1.  Tbial    ^=:»252— Instbuctions-tEvidbnce. 

The  court  in  charging  the  Jury  did  not  err 
in  the  statement  of  the  plaintiiS's  contentions. 

[Kd,  Note.^For  other  cases,  see  Trial,  Cent 
Dig.  §S  505,  59ft-612 ;    DecTSig.  <&=»2o:d.J 

2.  Tbial  «=s>129,  ISa-AaouiiSNT  of  Coun- 
sjEi^— Cube  bt  Inbtbuction— Mistbiax.. 

In  view  of  the  improper  argument  of  coun- 
sel, in  which  the  statement  was  made  that  the 
ultimate  liability  for  any  damages  that  mixht 
be  awarded  by  the  jury  would  fall  upon  others 
than  the  nominal  parties  in  the  case,  the  in- 
structions to  the  jury  to  which  exception  is 
taken  in  the  fifth  ground  of  the  motion  for  a 
new  trial  were  warranted  and  appropriate.  If 
the  remarks  made  by  counsel  had  been  such 
as  tended  to  inflame  the  passion  or  to  prej- 
udice the  minds  of  the  jury,  the  court  might 
have  used  a  more  immediate  and  drastic  rem- 
edy; but,  since  the  only  possible  effect  of  the 
remarks  of  counsel  would  have  been  to  with* 
draw  the  minds  of  the  jury  from  the  real  is- 
sues in  the  case,  the  court  properly  refused  to 
order  a  mistrial. 

[Ed.  Note.— For  other  cases,  see  Trial,  C3ent 
Dig.  II  310,  316 ;   Dec.  Dig.  <^=^12d,  133.] 

3.  Tbial  ^=>194—lN8TBX7onon9— Weight  ov 

Evidence. 

The  amount  of  compensation  for  pain  and 
suffering  is  determinable  only  by  the  enlight- 
ened consciences  of  impartial  jurors,  and  the 
court  correctly  instructed  the  jury  that  if  they 
found  there  was  an  injury,  and  that  there  was 
pain  and  suffering,  it  was  for  the  jury  to  ascer- 
tain from  the  evidence  the  exact  injury  and  the 
nature  of  the  pain  and  suffering,  whether  ex- 
treme or  slight,  and,  after  they  had  determined 
the  nature,  extent,  and  duration  of  the  pain  and 
suffering,  to  fix  such  an  amount  as  compensation 
^8  their  enlightened  consciences  as  fair  and 
impartial  jurors  might  dictate.     This  instruc- 


tion is  not  subject  to  exception  as  suiegestinf 
to  the  jury  to  find  for  permanent  injuries. 

[Ed.  Note.—For  other  cases,  see  Trial,  Cent. 
Dig.  fi|  413,  436,  43d-441,  44e-454,  456-466; 
Dec.  Dig.  <g=»194.] 

4.  Damages  ^=:»182— Excessive  Recovebt. 

A  verdict  for  damages  based  on  personal 
injuries  and  pain  and  suffering  cannot  be  said 
to  be  legally  excessive,  unless  it  is  manifestly 
the  result  of  bias  or  prejudice  or  improper  in* 
fluence. 

_[Ed.   Note.— For  other  cases,   see  Damages. 
Cent.  Dig.  |S  872-385,  396 ;  Dec.  Dig.  <8s»132n 

Error  from  City  Court  of  Americus;  W.  M. 
Harper,  Judge. 

Action  by  L.  O.  Gammage  against  the  May* 
or  and  Council  of  the  City  of  Americas. 
Judgment  for  plaintifr,  and  defendants  bring 
error.    Affirmed. 

J.  B.  Hudson  and  HblUs  Fort,  both  of 
Americus,  for  plaintiffs  in  error.  J.  A.  Hix- 
on  and  I*  J.  Blalock,  botii  of  Americus,  and 
R  L.  Bemer,  of  Macon,  for  defendant  in 
error. 


RUSSBLIi,  O.  J.  L.  O.  Gammage  brought 
suit  against  the  mayor  and  council  of  the  city 
of  Americus,  In  the  city  court  of  Americus, 
alleging  damages  for  personal  injuries  occa- 
sioned by  the  plaintiff's  having  fallen  into 
an  open  ditch  In  one  of  the  streets  of  the  city 
on  the  night  of  January  15, 1912.  The  plain- 
tifTs  petition  alleged  that  he  was  an  engineer 
in  the  switchyards,  working  at  night,  and 
that  while  en  route  from  his  hbme  to  his  work, 
and  while  passing  along  Dodson  street,  he 
fell  into  a  deep  ditch  which  had  been  left 
open  and  unguarded  by  the  employes  of  the 
city:  that  the  ditch  Into  which  he  fell  was 
sunk  in  the  street  sometime  during  the  day, 
and  between  the  time  he  passed  along  the 
street  returning  from  his  work  in  the  morn- 
ing and  the  time  of  his  injury  at  7  o'clock  p. 
m.;  that  his  injury  was  caused  by  the  negli- 
gence of  the  dty  and  its  employes  in  failing 
to  place  lights  or  guards  over  and  around  the 
excavation,  and  was  in  no  wise  caused  by 
want  of  due  diligence  on  his  part;  that  the 
night  was  dark,  the  street  unlighted,  and  he 
was  unable  to  see  the  excavation  before  fall- 
ing; that  he  was  87  years  old,  and  had  a 
reasonable  expectancy  of  30  years  to  live; 
that  he  bad  an  average  Income  of  $170  per 
month;  that  he  had  undergone  great  pain 
and  suffering  by  reason  of  the  injuries  receiv- 
ed from  the  fall,  and  that  such  pain  and  suf- 
fering would  likely  be  permanent  He  far- 
ther alleged  that  he  had  given  the  city  due 
notice  of  his  claim  in  writing  as  required  by 
law.  Damages  were  laid  in  the  petition  In 
the  sum  of  $3,500,  including  loss  of  time  for 
3  months  and  20  days  and  doctor's  bill  of 
$150,  Incurred  for  treatment  of  the  injories. 
The  defendants  filed  a  general  denial  of  the 
plaintiff's  petition,  and  pleaded  that  they  had 
used  all  ordinary  care  and  diligence  in  the 
construction  of  the  work  complained  of,  and 
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had  not  failed  to  perform  any  duty  owing  by 
them  to  the  plaintiff,  and  that,  if  ordinary 
care  and  diligence  had  been  exercised  on  the 
part  of  the  plaintiff,  no  damage  would  have 
accrued. 

The  plaintiff  testified  that,  aa  was  his  cus- 
tom, he  started  from  his  house  on  Lee  street 
in  the  city  of  Americus  about  7  o'clock  p.  m., 
on  January  15,  1912,  to  go  to  his  work  in 
the  switchyard;  that  while  passing  down 
Dodson  street,  and  in  attempting  to  cross 
Alice  avenue,  which  there  intersected  Dodson 
street,  he  suddenly  fell  into  a  ditch  in  the 
center  of  Alice  avenue,  which  was  being  dug 
for  the  purj)ose  of  placing  a  sewer.  It  was  a 
dark  night  and  drizzling  rain  was  falling. 
The  ditch  was  deeper  than  the  plaintilTs 
head,  and  there  was  no  light  of  any  kind  in 
the  vicinity  that  shed  any  light  on  the  place 
wh^re  he  fell.  The  night  was  so  dark  that 
it  was  impossible  to  see  the  ditch,  or  even 
his  hand  before  his  face.  He  did  not  know 
how  long  he  lay  in  the  ditch  before  he  re- 
gained consciousness,  which  he  lost  when  he 
fell.  Finally  some  parties  came  and  tried  to 
get  him  out  of  the  ditch,  but  could  not  La- 
ter he  walked  down  the.  ditch  and  crawled 
out  by  means  of  the  engine  that  was  used  for 
ditching.  An  employ^  of  the  city  came  to 
him  with  a  light,  and  was  asked  by  him, 
•*Why  haven't  you  got  a  Ught  on  this  ditch?" 
The  employ^  replied,  "We  havA  got  more 
ditches  than  we  have  lights;  we  haven't  got 
enough  to  go  round."  The  plaintiff  further 
testified  that  his  knee  was  wrenched;  that  he 
was  hurt  in  his  side  and  in  his  groins,  and 
was  unable  to  work  for  nearly  three  months 
after  the  injury;  that  he  was  still  weak  in 
the  back,  and  could  not  lift  anything  at  all. 
The  only  way  he  can  work  is  by  wearing  a 
hrace  and  by  having  a  helper  to  do  the  heavy 
part  of  his  work.  There  is  a  chain  of  knots 
from  the  center  of  his  stomach  to  his  back- 
bone, and  when  the  brace  is  i^moved  the 
loiots  enlarge.  Before  he  was  injured  he 
was  capable  of  earning  $170  monthly,  but  the 
injury  from  the  fall  has  decreased  his  capa- 
city to  perform  labor.  He  testified  thi^t^  he 
had  lost  95  days'  time  from  his  work  at  $5 
per  day,  and  tl^at  his  doctor's  bill  and  ex- 
pense for  medicine  to  the  time  of  filing  suit 
was  $177.  One  of  the  physidana  who  treated 
the  plaintiff  testified  that  plaintiff  had  a 
<diain  of  enlarged  glands  on  his  left  side  and 
also  in  his  back,  and  that: 

"He  suffers  a  great  deal  There  is  no  doubt 
about  that  *  *  *  I  wouM  say  that  he  suf- 
fered a  great  deal  £roiD  the  time  of  the  injury 
to  the  time  of  the  filing  of  the  suit  He  suffered 
severe  pain.  He  was  more'  or  less  bruised  all 
over.  It  is  Ijable  to  be  permanent;  I  cannot 
tell." 

Another  physician  who  had  treated  plain- 
tiff's  injuries  testified  that  the  injuries  were 
severe  and  **wl]l  probably  be  permanent" 
There  was  some  evidence,  introduced  on  the 
part  of  the  defendant,  tending  to  deny  the 
pHiintHTs  testimony  aa  to  the  absence  of  Ught 
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near  the  street  intersection  where  he  claimed 
to  have  been  injured,  and  also  some  evidence 
tending  to  show  that  his  injuries  were  not 
so  severe  as  claimed  by  him. 

The  Jury  returned  a  verdict  for  the  full 
amount  sued  for,  $3,500.  The  defendant  filed 
a  motion  for  a  new  trial,  and  excepted  to  the 
Judgment  overruling  this  motion. 

[1]  1.  The  plaintiff  in  error  insists  that 
the  court  erred  in  submitting  to  the  Jury  cer- 
tain of  the  contentions  of  the  plaintiff,  in 
that: 

"It  was  calcolated  to  and  did  mislead  the 
jury  as  to  the  true  Issues  involved  in  the  case. 
It  was  but  the  submission  of  issues  to  the  Jury 
which  involved  permanent  injury,  and  in  this 
case  the  sole  issue  was  that  of  damages  for  tem- 
porary injuries." 

There  Is  no  merit  in  this  assignment  of 
error,  for  two  reasons.  Upon  reading  the 
charge  as  a  whole,  it  appears  that  the  court, 
in  the  part  to  which  exceptions  are  taken, 
was  (as  stated  by  the  court  at  the  time)  mere- 
ly giving  to  the  Jury  the  contentions  of  the 
plaintiff  as  "contained  in  his  petition,"  and 
that  this  part  was  followed  by  vei7  fair  and 
correct  instructions  as  to  the  law  applicable 
to  the  petition,  the  answer,  and  the  evidence 
in  the  case,  and  the  part  complained  of  was 
not  in  fact  a  charge,  but  a  mere  reading  to 
the  Jury  of  what  the  petition  contained,  pre- 
liminary to  the  real  charge  as  to  the  law  of 
the  case.  There  is  no  merit  in  the  contention 
of  the  plaintiff  in  error  as  to  this  portion  of 
the  charge,  because  there  was  evidence  which 
would  have  authorized  a  recovery  for  per- 
manent injuries.  The  plaintiff  alleged  that 
his  injuries  were  permanent  and  that  his 
earning  capacity  had  been  decreased  60  per 
cent  He  testified  that  his  capacity  to  per- 
form labor  had  been  decreased,  and  that  he 
was  anable  to  perform  hia  duties  properly 
at  the  time  of  the  triaL  In  addition  to  tUB, 
one  of  the  physicians  testified: 

"He  suffers  a  great  deal.  There  is  no  doubt 
about  that  *  *  *  It  is  liable  to  be  perma- 
nent" 

Still  another,  physician  testified  that  his 
injuries  would  "probably  be  permanent."  It 
is  the  right  and  duty  of  the  Judge  to  charge 
the  several  contentions  of  the  parties  (Oity 
&  Suburban  Railway  v.  Findley,  76  Ga.  311), 
and  when  a  party  alleges  permanent  Injuries, 
and  introduces  testimony  in  support  of  the 
allegation,  it  certainly  is  one  of  his  conten- 
tions. 

[2]  2.  In  the  motion  for  a  new  trial  error 
is  assigned  upon  the  following  instruction: 

"A  municipal  corporation  is  created  by  leftls- 
lative  authority  and  vested  With  certain  powers, 
and  is  subject  to  certain  liabilities  as  pre- 
scribed by  law,  and  wherever  In  its  operations 
or  conduct  or  dealings  it  becomes  liable  to  a 
citisen  or  member  of  the  public  in  damages,  it 
is  immaterial,  and  is  no  concern  of  the  jury* 
whether  the  taxpayers  of  the  city  must  ultimate- 
ly bear  that  burden,  or  whether  the  city  must 
raise  the  revenue  to  pay  such  liability  from  any 
other  source.  For  the  purpose  of  civil  liability 
a  municipal  corporation  stands  in  the  same  re- 
lation as  an  individual,  not  of  course  with  the 
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TOld,  as  being  in  violation  of  section  3466  of 
the  Civil  Code?  (2)  Is  the  right  to  assert 
that  a  contract  is  void  a  mere  personal  privi- 
lege, conferred  npon  the  maker  of  the  assign- 
ment, and  the  assertion  of  this  privilege  con- 
fined solely  to  him,  or  has  the  defendant  also 
the  right  to  attack  the  validity  of  the  con- 
tract and  to  refuse  to  recognize  an  assign- 
ment which,  for  reasons  of  public  policy,  the 
General  Assembly  has  outlawed?  We  will 
consider  these  two  propositions  in  inverse  or- 
•der,  for  the  reason  that,  if  the  right  to  assert 
the  invalidity  of  a  contract  is  confined  to  the 
maker  alone,  it  is  very  clear  that  the  judg- 
ment in  favor  of  the  defendant  was  wrong, 
and  there  would  be  no  necessity  for  a  ruling 
upon  any  other  feature  of  the  case.  As  a 
general  rule,  any  chose  in  action  Is  assign- 
■able  in  writing ;  and,  so  far  as  appears  from 
the  record,  the  defendant  would  be  liable  if 
the  assignment  in  the  present  case  is  valid, 
as  it  appears  to  be;  but,  on  the  other  hand, 
•even  if  it  be  void,  the  defendant  would  be 
none  the  less  liable  if  any  one  other  than  the 
maker  of  an  assignment  cannot  assert  its 
Invalidity.  For  these  reasons  it  is  plain  to 
us  that  the  first  question  to  be  considered  is 
whether  the  Southern  Railway  Company  can 
defend  this  action  upon  the  ground  that 
Olark's  purported  assignment  of  his  wages 
was  void. 

[1]  1.  We  see  no  reason  why  the  invalid- 
ity of  a  contract  nmy  not  be  asserted  by  any 
one  whose  interests  are  affected  by  the  provi- 
fidons  of  the  contract  Suppose  that,  from 
familiarity  with  the  handwriting  of  Clark, 
the  defendant  in  the  present  case  had  per- 
•ceived,  when  the  assignment  was  presented, 
that  what  purported  to  be  the  signature  of 
Clark  was,  in  fact,  a  forgery,  or  suppose  that 
the  contract  had  borne  the  date  of  April  23, 
1913,  instead  of  June  30,  1913;  would  the 
defendant  have  been  compelled  to  pay  the 
order  for  wages,  and  be  precluded  from  set- 
ting up  any  of  the  facts  stated  as  defense? 
Certain  it  is  thi^t  one  who  owes  an  account 
to  another  will  not  be  discharged  from  lia- 
bility to  his  creditor  by  making  payment  in 
pursuance  of  an  assignment  which  he  knows 
to  be  a  forgery,  and  that  under  8U<di  drcnm* 
stances,  he  would  not  be  protected  against 
having  to  pay  the  account  to  the  real  cred- 
itor. It  is  undisputed  in  the  present  case 
that  the  Southern  Railway  C<Mnpany  knew 
that  this  assignment  was  only  signed  in 
blank  on  April  23,  1913,  and  knew  that  Ros- 
enbusch  subsequently  filled  in  all  tte  mate- 
rial stipulations  of  the  contract  Having  no- 
tice of  aU  these  facts,  demand  for  payment 
by  the  assignee  imposed  upon  the  debtor  the 
responsibility  to  pay  at  its  peril.  If,  under 
such  circumstances,  the  contract  was  a  valid 
assignment,  the  debtor  should  pay.  If  he 
IMLld  an  account  which  was  invalid,  with 
knowledge  of  all  the  facts,  his  payment 
would  not  protect  him  from  the  necessity  of 
subsequently  paying  the   original   creditor. 


In  such  a  contingency,  what  more  proper 
course  is  there  to  take  than  to  ask  the  direc- 
tion of  the  court,  as  the  defendant  did  by 
its  plea  in  which  it  lisserted  that  Clark's  at- 
tempt to  assign  a  portion  of  his  wages  for 
the  purpose  of  securing  his  debt  was  void. 
Nothing  can  be  more  absolute  than  voidness ; 
and,  if  Clark's  assignment  was  void,  for  the 
reasons  alleged  by  the  defendant  in  its  plea, 
there  would  be  nothing  to  prevent  Clark 
from  requiring  the  railway  company  to  pay 
the  account  a  second  time.    The  proposition 
of  learned  counsel  that  a  plea  of  the  inva- 
lidity of  the  contract  is  a  i)er8onal  one  does 
not  seem  to  us  to  be  meritorious,  and  we  at- 
tach no  significance  to  the  fact  that  Clark 
gave  no  testimony  indicating  that  he  had  re- 
pudiated the  assignment.    If  an  answer  on 
this  point  ^as  pertinent,  counsel  for  the 
plaintiff  could  have  elicited  an  answer  as 
easily  as  counsel  for  the  defendant;  but  the 
fact  that  Clark  had  already  collected  the 
money  is  a  significant  circumstance  indicat- 
ing repudiation  as  a  matter  of  fact;  and,  as 
a  matter  of  law,  a  void  contract  could  not 
be  'vitalized  by  Clark's  mere  assertion  that 
he  had  not  repudiated  it,  nor  deprive  Clark 
of  his  right  of  suing  to  recover  his  wages 
if  he  had  not  been  paid  them,  nor  prevent 
him  from  retaining  any  money  which  might 
have  been  paid  him;    and  it  appears  that 
in  fact  he  had  been  paid  in  fulL   The  provi- 
sions of  section  3465  of  the  Civil  Code  are 
based  upon  considerations  of  sound  public 
policy,  and  there  are  no  other  reasons  why 
this  statute  limiting  the  contractual  rights  of 
citizens  should  have  been  passed.    The  Leg- 
islature saw  that  debt  extravagance,  dis- 
tress, an4  penury,  each  following  in  the  foot- 
steps  of  the  other,  was  likely  to  ensue  if  con- 
tracts involving  so  large  an  element  of  chance 
as  the  transfer  of  wages  which  were  uneam- 
ed,  and  might  never  be  earned,  were  permit- 
ted.   It  is  doubtful  if  an  account  which  had 
no  actual  existence,  and  which  necessarily 
depended  upon  the  eventualities  of  the  fu- 
ture, was  ever  within  the  scope  of  legitimate 
assignment  as  provided  by  sections  3653  and 
3655  of  the  Civil  Coda    But  however  this 
may  be,  it  was  within  the  power  of  the  Leg- 
idature  to  declare  totally  void  all  contracts 
purporting  to  assign  wages  which  had  not 
been  earned  at  the  time  of  the  alleged  as- 
signment    Generally  the  consideration   re- 
ceived by  a  transferee  of  a  contract  of  trans- 
fer is  a  matter  of  no  concern  to  the  obligor, 
and  yet  he  can  avail  himself  of  the  invalidity 
of  the  contract  whenever  it  is  necessary  f6r 
the  purpose  of  letting  In  a  meritorius  defense 
of  which  he  could  not  otherwise  avail  him- 
self.    A  contract  which  is  absolutely  void 
upon  grounds  of  public  policy  is  subject  to 
attack  by  any  person  whose  interests  are 
affected  thereby;  and,  since  it  appears  that 
the  employer  of  the  assignor  knew  that  the 
assignment  was  signed  in  April,  and  that 
payment  to  the  assignee  might  not  protect 
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Mm  against  a  subseQuent  assertion  on  the 
part  of  the  assignor  ot  his  right  to  retain  the 
amount  already  paid  him  as  wages,  the  em- 
ployer of  the  assignor  was  anthoriced  to  in- 
terpose the  invalidity  of  Ihe  assignment  as 
a  defense  against  the  action  brought  by  the 
assignee  to  recover  wages  of  the  employ^,  as- 
signed before  they  had  been  earned.  If  they 
were,  in  fact,  assigned  before  they  were 
earned,  the  contract  was  void.  If  the  assign- 
ment was  made  after  they  had  been  earned, 
the  contract  of  assignment  was  authorized 
by  law. 

[2]  2.  We  come  then  to  consider  whether 
the  undisputed  facts  show  that  the  contract 
was  one  inyolving  unearned  wages,  or  wheth- 
er it  related  to  wages  whose  yery  existence 
depended  upon  the  deyelopments  of  the  fu- 
ture. In  arriving  at  the  intention  of  the 
parties  the  two  papers  which  were  contem- 
poraneously executed  are  to  be  construed  to- 
gether, and  we  think  that  the  authority  <!on- 
ferred  in  the  power  of  attorney  to  execute 
"a  salary  order  on  any  time  that  I  may  have 
at  any  time"  clearly  shows  that  at  the  time 
the  assignment  was  made  the  parties  to  the 
contract  were  dealing  with  wages  to  be  earn- 
ed, instead  of  wages  which  had  already  been 
earned.  It  is  true  that  Clark  md  nothing 
more  than  sign  the  conti^act  of  assignment^ 
and  that  he  authorised  the  Atlanta  Finance 
Company,  whenever  he  had  wages  due  him, 
to  draw  an  assignment  or  salary  order,  aa  it 
l8  called.  But  the  purpose  of  the  law  would 
be  wholly  defeated  if  such  a  power  of  attor- 
ney as  this  could  be  construed  to  authorise  a 
creditor  to  determine  at  his  pleasure  when 
he  should  make  demand  upon  a  debtor  of  hia 
debtor,  the  amount  for  which  demand  should 
be  made,  and  to  select  the  particular  debtor 
of  his  debtor  whose  indebtedness  he  would 
transfer  to  himself;  and  so  it  is  plain  that, 
none  of  the  authorities  appertaining  to  con- 
tracts not  in  contravention  of  public  policy 
(and  all  of  which  contracts,  so  far  as  ap- 
pears, perfectly  legal)  are  in  point  The 
signing  of  a  blank  assignment  of  wages.  In 
which  the  date,  amount,  and  all  other  blanks 
were  left  unfilled  on  April  23, 1013,  on  which 
date  the  person  who  signed  the  blank  assign- 
ment executed  also  a  written  authority  to 
the  assignee  to  fill  In  the  blanks  left  in  the 
printed  form*  of  assignment,  was  a  mere 
device  to  avoid  the  provisions  of  section  3465 
of  the  Civil  Code ;  and,  since  the  assignment 
Itself,  as  well  as  the  authority  to  fill  in  the 
blanks,  necessarily  relates  back  to  the  date 
on  which  the  assignor  originally  signed  these 
instruments,  the  contract  of  assignment  must 
be  treated  as  an  attempt  to  assign  or  pledge 
unearned  wages,  if  it  appears  that,  in  pur- 
suance of  the  authority  conveyed  by  the  pur- 
ported assignor,  the  blanks  were  fflled  so  as 
to  transfer  and  assign  his  wages  for  the 
month  of  June,  1013,  or  his  wages  for  any 
month  subsequent  to  the  date  when  he  orig- 


inally signed  the  instrum^it  in  blank.    Con- 
sequently, the  assignment  in  the  present  case 
was  void. 
Judgment  affirmed. 


(16  Ga.  App.  65a) 

WILLIAMS  V.  ALABAMA  GREAT  SOUTH- 
ERN RT.  CO.  (No.  5644.) 

(Court  of  Appeals  of  Georgia.    Feb.  8,  1015.) 

(Byllahm  hy  the  Court.) 

1.  Master  and  Sebvant  ^=:»101,  102, 124, 240 
—Injury  to  Sebvacii>~Safe  Appliancbs— 

DUTT    OW    MaSIEB  —  CONTBIBUTOBT    NeQU- 
QKNCE. 

Ordinary  diligence  requires  a  master  to  fur- 
nish to  his  servant  appliances  reasonably  suited 
for  the  uses  intended;  but  the  law  does  not  ex- 
act extraordinary  diligence  by  requiring  of  the 
master  that  instrumentalities  intended  for  one 
use  should  be  safe  for  every  unintended  use  to 
which  they  might  be  casually  or  unexpectedly 
applied.  And  tiie  master  is  not  chargeable  with 
contributorT  negligence  either  because  an  ap- 
pliance  fails  to  serve  a  purpose  not  intended, 
or  because  the  instrumentality  was  not  inspect- 
ed bo  as  to  discover  that  it  was  not  suited  for 
such  unexpected  and  unintended  use.  The  in- 
jury must  be  attributed  to  the  fitult  of  the  serv- 
ant when  he  is  hurt  by  udng  a  lamp  for  a 
handhold. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  185,  171,  174,  178-184, 
192,  235-242.  751-756;  Dec  Dig.  «s»  101, 102, 
124,  240.] 

2.  Tbial  ^s»165— Witnesses  ^ss271— Oboss- 

EXAMINATION— PH0T0QBAPH& 

In  the  exercise  of  his  right  to  subject  wit- 
nesses against  him  to  thorough  and  sifting  cross- 
examination,  a  party  has  the  right  to  exhibit  to 
a  witness  upon  the  stand  photographs  or  any 
other  visible  or  tan^ble  article  which  is  relevant 
to  the  Issue,  and  in  passing  upon  a  motion  for 
nonsuit  the  court  may  connder  the  testimony  of 
the  witness  with  reference  to  the  photograph  or 
other  pertinent  object,  although  It  may  not  have 
been  formally  tender^  or  introduced  in  evi- 
dence. 

[EkL  Note.— For  other  cases,  see  TrIaL  Ont 
Dig.  n  378,  874:  Dec.  D\x.  «s>165;  Witness- 
^  Cent    Dig.   H    058-062;     Dec    EMg.    «=» 

8.  Mabtbb  anu  Sebvant  ^=»286— Injubt  to 
SsBVANT— Nonsuit— Evidence. 

The  evidence  failed  to  sustain  the  'allega- 
tions of  negligence  set  out  in  the  petition,  and 
therefore  the  court  did  not  err  in  awarding  a 
nonsuit  at  the  conclusion  of  the  evidence  for  the 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  1001,  1006.  1008,  1010- 
1015.  1017-1033.  1036-1042,  1044,  1046-1050; 
Dec  Dig.  <ra>286.] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  hy  J.  H.  WUliams  against  the  Ala- 
bama Great  Southern  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Hewlett,  Dennis  &  Whitman,  of  Atlanta, 
for  plaintiff  in  error.  McDaniel  &  Black 
and  E.  A.  Neely,  all  of  Atlanta,  for  defend- 
ant in  error.. 

RUSSELL,  C.  J.  [1]  1.  The  negligence  up- 
on which  the  plaintiff  predicates  his  claim 
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for  damages  is  tliat  the  engine  on  which  the 
plalntiiT  was  working  was  not  equipped  with 
handholds  for  use  by  the  fireman  in  going 
from  his  cab  toward  the  front  of  his  engine 
In  order  to.  light  the  headlight ;  that,  in  the 
absence  of  these  handholds,  there  projected 
from  the  engine  a  certain  piece  of  iron  upon 
which  was  usually  placed  a  light,  the  top  of 
which  was  used  by  the  defendant's  servants 
as  a  handhold  and  as  a  means  of  moving 
around  in  front  of  the  engine  for  the  purpose 
of  lighting  the  headlight,  no  handhold  being 
furnished  by  the  defendant  upon  the  front  of 
the  engine ;  and  that  in  using  this  pilot  light 
to  steady  himself  (as  he  went  to  return  to 
the  cab  after  lighting  the  light)  the  top  there- 
of broke  oft,  and  he  fell  from  the  engine  to 
the  ground,  and  thereby  sustained  the  inju- 
ries complained  of.  The  evidence  produced 
by  the  plaintiff  fails  to  sustain  the  allega- 
tions of  negligence  set  out  in  his  petition. 
On  the  contrary,  instead  of  proving  that 
the  defendant  had  failed  to  equip  the  en- 
gine with  aufilcient  handholds  for  the  fire- 
men in  performing  their  duty  of  lighting  the 
headlight,  or  that  the  pilot  light  was  intend- 
ed to  be  used  as  a  handhold  by  its  employes, 
or  that  it  was  customary  for  them  to  use  it, 
the  plaintiff  himself  testified  that  he  could 
not  be  sure  whether  the  handholds  ran  clear 
around  the  engine  as  far  as  they  ought  to 
have  gone  or  not  Conceding  that  it  was  the 
duty  of  the  defendant  to  have  supplied  prop* 
er  handholds,  the  testimony  does  not  show 
that  the  lamp  which  the  plaintiff  seized  to 
keep  himself  from  falling  was  designed  or 
supplied  by  the  master  to  be  used  for  that 
purpose,  and  the  photograph  of  engine  No. 
215,  which  the  plaintiff  identified  upon  his 
cross-examination,  and  which  is  in  the  rec- 
ord, shows  that  a  handhold  runs  practically 
around  the  entire  path  taken  by  the  plain- 
tifl  at  the  time  he  felL  The  plaintiff  was 
not  entitled  to  a  recovery  upon  his  testimony 
that: 

"I  don't  remember  any  handholds  on  216  go- 
ing around  and  up  over  the  top  of  the  boiler.  1 
remember  that  the  handhold  aid  start  back  at 
the  cab  going  np  towards  the  front.  As  to 
whether  there  was  a  handhold  right  below  the 
lamp  on  the  side  of  the  engine,  I  will  be  frank, 
I  cannot  tell.  I  didn't  take  and  examine  the 
engine,  and  it  has  been  so  long  I  can't  say  at 
this  time." 

If  the  engine  was  equipped  with  proper 
handholds,  then  it  was  the  duty  of  the  plain- 
tiff to  use  them  for  the  purposes  for  which 
they  were  designed,  and  not  to  use  the  pilot 
light  for  a  purpose  for  which  it  was  not  in- 
tended. Ordinary  diligence  requires  a  mas- 
ter to  furnish  to  his  servant  appliances  rea- 
sonably suited  for  the  uses  intended;  but 
the  law  does  not  exact  extraordinary  dili- 
gence by  requiring  of  the  master  that  instru- 
mentalities intended  for  one  use  should  be 
safe  for  every  unintended  use  to  which  they 
might  be  casually  or  unexi)ectedly  applied. 
And  the  master  is  not  chargeable  with  con- 


tributory negligence  either  because  an  ap- 
pliance falls  to  serve  a  purpose  not  Intended, 
or  because  the  instrumentality  was  not  in- 
spected so  as  to  discover  that  it  was  not 
suited  for  such  unexpected  and  unintended 
use.  The  injury  must  be  attributed  to  the 
fault  of  the  servant  when  he  is  hurt  by  using 
a  mere  lamp  for  a  handhold.  Hamilton  v. 
Railroad  Co.,  83  6a.  346,  9  S.  B.  670;  Quir- 
ouet  T.  Alabama  Great  Sou.  Ry.  Co.,  Ill  Ga. 
315,  86  S.  E.  609;  Babcock  Lumber  Co.  v. 
Johnson,  120  Ga.  1030,  48  S.  E.  438. 

[2]  2.  It  is  insisted  in  the  bill  of  exceptions 
that  the  court  should  not  have  allowed  the 
defendant's  counsel  to  exhibit  to  the  plain- 
tiff and  to  cross-examine  him  as  to  certain 
photographs  of  locomotive  engines,  including 
engine  No.  216  (which  was  the  engine  from 
which  plaintiff  fell  and  was  hurt);  the  con- 
tention being  that  the  photographs  had  not 
been  introduced  in  evidence.  The  photo- 
graphs were  properly  used  to  aid  in  the  ex- 
amination of  the  witness  as  any  other  ex- 
hibit or  diagram  would  be  used.  In  the  ex- 
ercise of  his  right  of  thorough  Snd  sifting 
cross-^camination,  a  party  has  the  right  to 
exhibit  to  a  witness  upon  the  stand  photo- 
graphs or  any  other  visible  or  tangible  arti- 
cle which  is  relevant'  to  the  issue,  and  in 
passing  upon  a  motion  for  nonsuit  the  court 
may  consider  the  testimony  of  the  witness 
with  reference  to  the  photograph  or  other 
pertinent  object,  although  it  may  not  have 
been  formally  tendered  or  introduced  in  evi- 
dence. 

[S]  3.  The  court  committed  no  error  in 
sustaining  the  motion  of  defendanlfs  counsel 
for  a  nonsuit  upon  the  close  of  the  plaintifTs 
testimony,  since  the  evidence  for  the  plain- 
tiff failed  entirely  to  sustain  the  allegations 
of  negligence  set  out  in  the  petition.  See 
Kelly  V.  Strouse,  116  Ga.  882,  43  S.  E.  280; 
Box  V.  Atlantic  &  Birmingham  R  Co.*  120 
Ga.  1060,  48  S.  E.  427,  and  citations. 

Judgment  affirmed. 

BROYLES,  Jh  not  presidhig; 

(16  Ga.  App.  718) 
BELL  V.  STATE.     (No.  6129.) 
(Conrt  of  Appeals  of  Georgia.     Feb.  3,  1915.) 

(ByUalnu  Inf  the  Oouri.) 

1.  Criminal  Law  ^s»327--BUBDEif  or  Pnoor 
— Identitt  of  ACGUSBn. 

There  being  no  evidence  in  this  case  to  es- 
tablish the  fact  (necessary  for  a  legal  convic- 
tion) that  it  was  the  defendant  who  had  been  on 
a  public  highway  in  an  intoxicated  condition 
"manifested  by  boisterousness,  indecent  acting," 
etc.,  it  was  error  for  the  trial  judge  to  refuse  to 
grant  a  new  trial. 

[Ed.  Note.-— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  773,  774;  Dec  Dig.  «=» 
327.1 

2.  Cbiminal  Law  €=»741  —  Dibbotion   of 
VEBnicT—EvinKNCE— Appeal. 

A  court's  refusal  to  direct  a  verdict  is 
never  a  ground  for  the  assignment  of  error. 
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The  trial  judge  may,  In  a  criminal  case,  direct 
a  verdict  whenever^  after  all  the  state's  evi- 
dence is  in,  a  verdict  of  acquittal  is  the  only 
legal  finding  possible;  bat,  while  this  is  true, 
his  refusal  to  direct  a  verdict  of  "not  guilty 
is  not  a  proper  ground  for  an  assignment  of 
error  in  the  reviewing  court  The  only,  ques- 
tion which  this  court  can  consider  is  whether 
or  not,  upon  an  examination  of  the  evidence  as 
a  whole,  indudin^  the  statement  of  the  accused, 
there  was  any  evidence  to  sustain  the  verdict  of 
guilty.  Nalley  v.  State,  11  Ga.  App.  15,  74  S. 
m.  567;  Harvey  v.  State,  8  Ga.  App.  660,  70 
S.  E.  141. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  1138,  1221,  1705,  1713, 
1716,  1717,  1727,  1728;  Dec.  Dig.  <5=5>741.] 

Error  from  City  Court  of  Forsyth;  G.  O. 
Persons,  Judge. 

Adolphus  Bell  was  convicted  of  crime,  and 
brings  error.    Reversed. 

A.  M.  Zellner,  of  Forsyth,  for  plaintiff  In 
error.  H.  M.  Fletcher,  Sol.,  of  Jackson,  for 
the  State. 

BBOTLES,  J.    Judgment  reversed. 


(15  Oa.  App.  666) 

CITY  OP  SPABTA  v.  SMITH.     (No.  6564.) 
(Court  of  Appeals  of  Georgia.    Feb.  8,  1916.) 

(Syllabus  ly  the  Oowrt.) 

1.  TBL4I.  ^s»256,  296  — iNSTRUonoifB  — BUB- 
DBH  or  PBOOr— CUBB  BT  Otheb  Inbtbuo- 

TIONS. 

When  viewed  in  connection  with  other  por- 
tloiis  of  the  coarfs  instructions  upon  the  sub- 
ject of  the  preponderance  of  proof,  the  error  of 
the  court  in  charging  the  jury  that  they  would 
determine  the  case  m  favor  of  that  party  with 
whom  the  evidence  preponderated  is  not  of 
sufficient  materiality  to  require  the  grant  of  a 
new  trial.  When  the  court  has  correctly  in- 
ortructed  tiie  jury  that  the  burden  rests  iipon  the 
plaintiff  to  establish  his  case  by  a  preponder- 
ance of  proof,  a  timely  and  appropriate  request 
is  necessary  to  invoke  fuller  and  more  specific 
instructionfl  as  to  the  burden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Trials  Cent, 
rhg.  11  628-641.  705-718,  72*,  716,  718;  Dec 
THg.  ¥=»256,  296.] 

2.  Tbial  ^s»241— iNSTBircmoNS— Code  Dxh- 

HITIOH. 

Although  a  municipal  ordinance  may  pre- 
scribe the  method  of  and  the  causes  for  the  re- 
moval of  an  obstruction  from  a  street,  it  is  not 
error  for  the  conrt  to  give  in  charge  to  the  ju- 
ry the  Code  definition  of  a  nuisance,  to  aid  the 
jury  in  correctly  understanding  the  relative 
rights  of  the  parties.  Since  the  jury  in  the  pres- 
ent case  were  properly  instructed  as  to  the 
force  and  effect  of  the  ordinance,  it  is  manifest 
tbat  the  application  of  the  Code  definition  of  a 
nuisance  was  not  harmful. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
£>ig.  if  562,  563 ;  Dec.  Dig.  <8=»241.] 

3.  Tbial  ^=»241—Instbuotion&— Submission 

OF   CiTT   ObDINANCB. 

The  instructions  of  the  court  to  which 
exceptions  are  talcen  on  the  ground  that  the 
oourt  submitted  the  reasonableness  of  the  mu- 
nicipal ordinance  to  the  jury,  and  upon  the 
further  ground  that  it  was  immaterial  whether 
the  ordinance  referred  to  unreasonable  or  in- 
convenient obstructionB'or  not,  are  not  meritori- 
ous. The  language  of  the  court  did  not  submit 
the  reasonableness  of  the  ordinance  to  the  jury, 
and  the  plaintiff  in  error  cannot  complain  that 


the  court,  after  instructing  the  jury  that  the 
control  and  general  supervision  of  the  streets 
was  in  the  mayor  and  aldermen  of  the  city  of 
Sparta,  further  instructed  the  jury  that,  if  the 
use  or  obstruction  of  a  highway  by  any  person 
was  a  material  inconvenience  to  the  public  or 
an  inconvenience  to  their  safety  and  travel^ 
the  legal  definition  of  a  nuisance  would  apoly 
to  it  Furthermore,  since  it  was  issuable  wheth- 
er the  fence  referred  to  in  the  testimony  was  re- 
moved as  a  nuisance  or  taken  down  by  the  city 
in  pursuance  of  certain  municipal  improvements 
in  altering  and  grading  the  abutting  street,  the 
bona  fides  of  the  city's  act  Was  in  question,  and 
the  instructions  of  the  oourt  were  therefore 
pertinent. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  662,  563;  Dec.  Dig.  <8=»241.] 

4.  Insteuctions, 

Though  some  of  the  dissevered  excerpts 
from  the  charge  disclose  error,  the  instructions 
of  the  court,  when  analyzed  and  considered  as  a 
whole,  were  very  favorable  to  the  municipality, 
and  afford  it  no  just  ground  for  complaint. 

6.  Vebdiot  and  Denial  of  New  Tbial  Ap* 

PBOVED. 

The  evidence  would  hare  authorized  a 
larger  verdict  in  favor  of  the  plaintiff  in  the 
lower  court,  and  the  court  did  not  err  in  over- 
ruling the  motion  for  new  trial. 

Error  from  City  Conrt  of  Sparta;  B.  W. 
Moore,  Judge. 

Action  by  Jamea  Smith  against  the  City  of 
Sparta.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Burwell  &  Fleming,  of  Sparta,  for  plain- 
tiff in  error.  Allen  &  Pottle,  of  Milledge- 
viUe,  and  Lewis  &  Culver,  of  Sparta,  for  de- 
fendant in  error. 

RUSSELIi,  O.  J.    Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 

06  Ga.  App.  660) 
BENNETT  r.  GILMEB.     (No.  5452.) 
(Court  of  Appeals  of  Georgia.    Feb.  8,  1915.) 

(ByUabus  hy  the  Oourt.) 

1.  Appeal  and  Ebbob  ^=91062— Habulbss 
Ebbob— Direction   of  Vbbdict— Evidence. 

The  plaintiff,  by  the  introduction  of  the 
promissory  note,  the  execution  of  which  had 
not  been  denied,  made  out  a  nrima  fade  case, 
and,  in  the  absence  of  any  legal  defense  on 
the  part  of  the  defendant,  the  error  of  the 
court  in  directing  a  verdict  for  the  amount  of 
the  principal  of  the  note  and  the  interest  waa 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  4212-4218;  Dec  Dig.  ^=> 
1062.J 

2.  Bills  and  Notes  ^=>537  —  Attobnbt's 
Fees  —  Notice  —  Dibection  of  Vebdict— 
Evidence. 

There  being  no  positive  evidence  that  the 
notice  of  intention  to  bring  suit  on  the  note 
was  given  ten  days  before  the  suit  was  brought, 
as  required  bv  law,  it  was  error  to  direct  a 
verdict  for  the  plaintiff  for  the  amount  of 
attorney's  fees  claimed,  and  direction  is  given 
that  this  amount  be  written  off  by  the  plain- 
tiff. 

[Ed.   Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {{  1862-1803;   Dec  Dig.  <8=» 
I  537.] 
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for  damages  is  that  the  engine  on  which  the 
plaintiiT  was  working  was  not  equipped  with 
handholds  for  use  by  the  fireman  In  going 
from  his  cab  toward  the  front  of  his  engine 
in  order  to.  light  the  headlight ;  that,  in  the 
absence  of  these  handholds,  there  projected 
from  the  engine  a  certain  piece  of  iron  upon 
which  was  usually  placed  a  light,  the  top  of 
which  was  used  by  the  defendant's  servants 
as  a  handhold  and  as  a  means  of  moving 
around  in  front  of  the  engine  for  the  purpose 
of  lighting  the  headlight,  no  handhold  being 
furnished  by  the  defendant  upon  the  front  of 
the  engine ;  and  that  in  using  this  pilot  light 
to  steady  himself  (as  he  went  to  return  to 
the  cab  after  lighting  the  light)  the  top  there- 
of broke  off,  and  he  fell  from  the  engine  to 
the  ground,  and  thereby  sustained  the  inju- 
ries complained  of.  The  evidence  produced 
by  the  plaintiff  falls  to  sustain  the  allega- 
tions of  negligence  set  out  in  his  petition. 
On  the  contrary,  instead  of  proving  that 
the  defendant  had  failed  to  equip  the  en- 
gine with  sufficient  handholds  for  the  fire- 
men in  performing  their  duty  of  lighting  the 
headlight,  or  that  the  pilot  light  was  intend- 
ed to  be  used  as  a  handhold  by  its  employes, 
or  that  it  was  customary  for  them  to  use  it, 
the  plaintiff  himself  testified  that  he  could 
not  be  sure  whether  the  handholds  ran  dear 
around  the  engine  as  far  as  they  ought  to 
have  gone  or  not  Conceding  that  it  was  the 
duty  of  the  defendant  to  have  supplied  prop* 
er  handholds,  the  testimony  does  not  show 
that  the  lamp  which  the  plaintiff  seized  to 
keep  himself  from  falling  was  designed  or 
supplied  by  the  master  to  be  used  for  that 
purpose,  and  the  photograph  of  engine  No. 
215,  which  the  plaintiff  identified  upon  his 
cross-examination,  and  which  is  in  the  rec- 
ord, shows  that  a  handhold  runs  practically 
around  the  entire  path  taken  by  the  plain- 
tiff at  the  time  he  feU.  The  plaintiff  was 
not  entitled  to  a  recovery  upon  his  testimony 
that: 

"I  don't  remember  any  handholds  on  215  go- 
ing around  and  up  over  the  top  of  the  boiler.  1 
remember  that  the  handhold  did  start  back  at 
the  cab  going  ajr  towards  the  front.  As  to 
whether  there  was  a  handhold  right  below  the 
lamp  on  the  side  of  the  engine,  I  will  be  frank, 
I  cannot  tell.  I  didn't  take  and  examine  the 
engine,  and  it  has  been  so  long  I  can't  say  at 
this  time." 

If  the  engine  was  equipped  with  proper 
handholds,  then  it  was  the  duty  of  the  plain- 
tiff to  use  them  for  the  purposes  for  which 
they  were  designed,  and  not  to  use  the  pilot 
light  for  a  purpose  for  which  it  was  not  in- 
tended. Ordinary  diligence  requires  a  mas- 
ter to  furnish  to  his  servant  appliances  rea- 
sonably suited  for  the  uses  intended;  but 
the  law  does  not  exact  extraordinary  dili- 
gence by  requiring  of  the  master  that  instru- 
mentalities intended  for  one  use  should  be 
safe  for  every  unintended  use  to  which  they 
might  be  casually  or  unexpectedly  applied. 
And  the  master  is  not  chargeable  with  con- 


tributory negligence  either  because  an  ap- 
pliance fails  to  serve  a  purpose  not  intended, 
or  because  the  Instrumentality  was  not  in- 
spected so  as  to  discover  that  it  was  not 
suited  for  such  unexpected  and  unintended 
use.  The  Injury  must  be  attributed  to  the 
fault  of  the  servant  when  he  is  hurt  by  using 
a  mere  lamp  for  a  handhold.  Hamilton  v. 
Railroad  Ck>.,  83  6a.  346,  9  S.  B.  670;  Qulr- 
ouet  V.  Alabama  Great  Sou.  Ry.  Ck>.,  Ill  6a. 
315,  36  S.  B.  509;  Babcock  Lumber  Co.  r. 
Johnson,  120  6a.  1030,  48  S.  B.  438. 

[2]  2.  It  is  insisted  in  the  bill  of  exceptions 
that  the  court  should  not  have  allowed  the 
defendant's  counsel  to  exhibit  to  the  plain- 
tiff and  to  cross-examine  him  as  to  certain 
photographs  of  locomotive  engines,  including 
engine  No.  215  (which  was  the  engine  from 
which  plaintiff  fell  and  was  hurt);  the  con- 
tention being  that  the  photographs  had  not 
been  Introduced  in  evidence.  The  photo- 
graphs were  proi)erly  used  to  aid  in  the  ex- 
amination of  the  witness  as  any  other  ex- 
hibit or  diagram  would  be  used.  In  the  ex- 
ercise of  his  right  of  thorough  and  sifting 
cross-examination,  a  party  has  the  right  to 
exhibit  to  a  witness  upon  the  stand  photo- 
graphs or  any  other  visible  or  tangible  arti- 
cle which  is  relevant'  to  the  issue,  and  in 
passing  upon  a  motion  for  nonsuit  the  court 
may  consider  the  testimony  of  the  witness 
with  reference  to  the  photograph  or  other 
pertinent  object,  although  it  may  not  have 
been  formally  tendered  or  introduced  in  evi- 
dtfice. 

[S]  3.  The  court  committed  no  error  in 
sustaining  the  motion  of  defendants  counsel 
for  a  nonsuit  upon  the  close  of  the  plaintiff's 
testimony,  since  the  evidence  for  the  plain- 
tiff failed  entirely  to  sustain  the  allegations 
of  negligence  set  out  in  the  petition.  See 
Kelly  V.  Strouse,  116  6a.  882,  43  S.  B.  280; 
Box  V.  Atlantic  &  Birmingham  R  Ck>^  120 
6a.  1060,  48  S.  B.  427,  and  citations. 

Judgment  affirmed. 

BROYLBS,  Jh  not  presiding 

(16  Oa.  App.  718) 
BELL  V.  STATE.     (No.  6129.) 
(Court  of  Appeals  of  Oeorgia.     Feb.  3,  1915.)  , 

(Syllabus  by  the  Court.) 

1.  Cbixinal  Law  «s»327— Bubden  or  Pboof 

— InSNTITT  OF  ACCUSEO. 

There  being  no  evidence  In  this  case  to  es- 
tablish the  fact  (necessary  for  a  legal  convic- 
tion) that  it  was  the  defendant  who  had  been  on 
a  public  highway  in  an  intoxicated  condition 
'^manifested  by  boisterousness,  indecent  acting," 
etc.,  it  was  error  for  the  trial  judge  to  refuse  to 
grant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
I^w,  Cent  Dig.  |§  773,  774;  Dec  Dig.  «=> 
327.1 

2.  Cbiminal  Law  ^=:»741  —  Dibkotion  of 
VEBnicT— Evidence— Appeal. 

A  coart's  refusal  to  direct  a  verdict  is 
never  a  ground  for  the  assignment  of  error. 
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The  trial  judge  may,  in  a  criminal  case*  direct 
a  yerdict  whenever,  after  all  the  state's  evi- 
dence is  in,  a  verdict  of  acquittal  is  the  only 
legal  finding  possible;  but,  while  this  is  true, 
his  refusal  to  direct  a  verdict  of  '*not  guilty 
is  not  a  proper  ground  for  an  assignment  of 
error  in  the  reviewing  court.  The  only,  ques- 
tion which  this  court  can  consider  is  whether 
or  not,  upon  an  examination  of  the  evidence  as 
a  whole,  including  the  statement  of  the  accused, 
there  was  any  evidence  to  sustain  the  verdict  of 
guilty.  Nalley  v.  State,  11  Ga.  App.  16.  74  S. 
E.  567;  Harvey  v.  State,  8  Ga.  App.  660,  70 
S.  E.  141. 

[Ed.  Note.— For  other  cases,  see  Criminal 
l4iw.  Cent  Dig.  §§  1138,  1221,  1705,  1713, 
1716.  1717,  1727.  1728;  Dec.  Dig.  <S=»741.1 

Error  from  City  Court  of  Forsyth;  G.  O. 
Persons,  Judge. 

Adolphus  Bell  was  convicted  of  crime*  and 
brings  error.    Reversed. 

A.  M.  Zellner,  of  Forsyth,  for  plaintiff  in 
error.  H.  M.  Fletcher,  Sol.,  of  Jackson,  for 
the  State. 

BBOYLES,  J.    Judgment  reversed. 


(15  Ga.  App.  666) 

CITY  OF  SPABTA  v.  SMITH.     (No.  6564.) 

(Court  of  Appeals  of  Georgia.    Feb.  8,  1915.) 

(Syllabus  Tty  t^  Oowrt.) 

1.  Tkzai.  ^=»256,  296  — Instructions  — BuB- 
DKN  or  Paoor— CuBB  BT  Othsb  Instbuo- 

TIONS. 

When  Tiewed  in  connection  with  other  por- 
tions of  the  court's  instructions  upon  the  sub- 
ject of  the  preponderance  of  proof,  the  error  of 
the  court  In  charging  the  jury  that  they  would 
determine  the  case  in  favor  of  that  party  with 
whom  the  evidence  preponderated  is  not  of 
sufficient  materiality  to  require  the  grant  of  a 
new  trial.  When  the  court  has  correctly  in- 
structed the  jury  that  the  burden  rests  upon  the 
plaintiff  to  establish  his  case  by  a  preponder- 
ance of  proof,  a  timely  and  appropriate  request 
is  necessary  to  invoke  fuller  and  more  specific 
instructions  as  to  the  burden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SI  628-641.  706-718,  7lS,  716,  718;  Dec 
Dig.  «=»256,  296.] 

2.  Trial  «5»241— In8tbuotion»— Code  Deh- 

NITION. 

Although  a  municipal  ordinance  may  pre- 
scribe tiie  method  of  and  the  causes  for  the  re- 
moval of  an  obstruction  from  a  street,  it  is  not 
error  for  the  court  to  give  in  charge  to  the  ju- 
ry the  Code  definition  of  a  nuisance,  to  aid  the 
jury  in  correctly  understanding  the  relative 
rights  of  the  parties.  Since  the  jury  In  the  pres- 
ent case  were  properly  instructed  as  to  the 
force  and  effect  of  the  ordinance,  it  is  manifest 
that  the  application  of  the  Code  definition  of  a 
nuisance  was  not  harmful. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  562,  563;  Dec  Dig.  <S=:»241.] 

3.  Trial  ^=9241— iNSTBUoriONa— Submission 
OF  Crrr  Obdinancb. 

The  instructions  of  the  court  to  which 
exceptions  are  taken  on  the  ground  that  the 
court  submitted  the  reasonableness  of  the  mu- 
niciiMil  ordinance  to  the  jury,  and  upon  the 
furtner  ground  that  it  was  immaterial  whether 
the  ordinance  referred  to  unreasonable  or  in- 
convenient obstructions'  or  not,  are  not  meritori- 
ous. The  language  of  the  court  did  not  submit 
the  reasonableness  of  the  ordinance  to  the  jury, 
and  the  plaintiff  in  error  cannot  complain  that 


the  court,  after  instructing  the  jury  that  the 
control  and  general  super^ion  of  the  streets 
was  in  the  mayor  and  aldermen  of  the  city  of 
Sparta,  further  instructed  the  jury  that,  if  the 
use  or  obstruction  of  a  highway  by  any  person 
was  a  material  inconvenience  to  the  public  or 
an  inconvenience  to  their  safety  and  travel 
the  legal  definition  of  a  nuisance  would  apply 
to  it.  Furthermore,  since  it  was  issuable  wheth- 
er the  fence  referred  to  in  the  testimony  was  re- 
moved as  a  nuisance  or  taken  down  by  the  city 
in  pursuance  of  certain  municipal  improvements 
in  altering  and  grading  the  abutting  street,  the 
bona  fides  of  the  city's  act  was  in  question,  and 
the  instructions  of  the  court  were  therefore 
pertinent. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  562,  568;  Dec  Dig.  <8=»241.] 

4.  Instructions. 

Though  some  of  the  dissevered  excerptB 
from  the  charge  disclose  error,  the  instructions 
of  the  court,  when  analyzed  and  considered  as  a 
whole,  were  very  favorable  to  the  municipality, 
and  afford  it  no  just  ground  for  complaint. 

5.  Verdict  and  Denial  or  New  Trial  Ap- 
proved. 

The  evidence  would  have  authorized  a 
larger  verdict  in  favor  of  the  plaintiff  in  the 
lower  court,  and  the  court  did  not  err  in  over- 
ruling the  motion  for  new  triaL 

Error  from  City  Court  of  Sparta;  B.  W. 
Moore,  Judge. 

Action  by  James  Smith  against  the  City  of 
Sparta.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Burwell  &  Fleming,  of  Sparta,  for  plain- 
tiff in  error.'  Allen  &  Pottle,  of  Mllledge- 
vllle,  and  Lewis  &  Culver,  of  Sparta,  for  de- 
fendant in  error. 

RUSSELL^  C.  J.    Judgment  affirmed. 

BBOYLBS,  J.,  not  presiding. 

CIS  Ga.  App.  660) 
BENNETT  v.  GILMEB.     (No.  6452.) 
(Court  of  Appeals  of  Georgia.    Feb.  8,  1915.) 

(SyUahuM  hy  the  Court.) 

1.  Appeal  and  Error  ^=»1062— Harmless 
Error— DiBBcnoN   of  Verdict— Evidence. 

The  plaintiff,  by  the  Introduction  of  the 
promissory  note,  the  execution  of  which  had 
not  been  denied,  made  out  a  prima  fade  case, 
and,  in  the  absence  of  any  legal  defense  on 
the  part  of  the  defendant,  the  error  of  the 
court  in  directing  a  verdict  for  the  amount  of 
the  principal  of  the  note  and  the  interest  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  tS  4212-4218;  Dec  Dig.  «=» 
1062.] 

2.  Bills  and  Notes  ^=s»5d7  —  Attorney's 
Fees  —  Nones  —  Direction  of  Verdict^ 
Evidence. 

There  being  no  positive  evidence  that  the 
notice  of  Intention  to  bring  suit  on  the  note 
was  given  ten  days  before  the  suit  was  brought, 
as  required  bv  law,  it  was  error  to  direct  a 
verdict  for  tne  plidntiff  for  the  amount  of 
attorney's  fees  claimed,  and  direction  is  given 
that  this  amount  be  written  off  by  the  plain- 
tiff. 

[Ed.   Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  U  1862-1883;   Dec  Dig. 
587.1 
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Error  from  City  Court  of  CSarrollton; 
James  Beall,  Judge. 

Action  by  M.  W.  Gilmer  against  O.  P.  Ben- 
nett Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed,  with  direction. 

Hood  &  Strickland,  of  CarroUton,  for  i^in- 
tiff  in  error.  S.  Holdemess,  of  Carrollton,  for 
defendant  in  error. 

BUSSELL,  a  J.  Gilmer  brought  suit 
against  Bennett  upon  a  negotiable  promissory 
note,  dated  February  26,  1912,  for  $165.60; 
the  note  being  made  payable  by  Bennett  to 
himself  and  indorsed  on  the  back  thereof  by 
himself,  and  one  W.  G.  Sanders.  The  plain- 
tiff asked  also  for  judgment  for  ten  per  cent 
of  the  amount  of  principal  and  Interest  due 
on  the  note  as  attorney's  fees,  alleging  that 
the  ten  days'  notice  required  by  law  had  been 
given. 

The  def aidant  in  his  answer  admitted  the 
execution  of  the  note  and  his  refusal  to  pay 
it,  but  denied  that  he  owed  the  amount  there- 
of, and  also  denied  that  ten  days'  notice  of 
Intention  to  bring  suit  thereon  had  been  given 
him.  He  alleged  that  the  note  was  given  W. 
G.  Sanders  in  payment  of  a  premium  on  a  life 
insurance  policy,  and  that  In  November,  1912, 
he  settled  the  note  In  full  by  paying  Sanders 
$82.25  in  a  cashier's  check;  also  that  there 
was  due  the  defendant  on  the  life  insurance 
policy  $48.60  as  dividends,  fbr  which  he  had 
signed  a  release  to  Sanders,  and  for  which 
he  had  received  no  benefit  It  was  also  al* 
leged  that  plaintiff  was  not  a  bona  fide  holder 
of  the  note  for  value. 

[1]  1.  Upon  the  trial  the  plaintiff  introduc- 
ed in  evidence^  without  objection,  the  original 
note  sued  on.  It  being;  admitted  by  the  de- 
fendant that  he  executed  the  note,  this  made 
a  prima  facie  case  for  the  plaintiff,  and,  in 
the  absence  of  any  evidence  on  the  part  of 
the  defendant  tending  to  establish  the  truth 
of  the  matters  alleged  in  his  plea,  entitled 
him  to  judgment  for  the  amount  of  the  note» 
The  only  evidence  Introduced  by  the  defend- 
ant was  the  cashier's  check  for  $82.25 
(produced  by  the  plaintiff  under  notice),  pay- 
able to  B.  F.  Shedden,  manager,  dated  Oc- 
tober 21,  1912,  and  signed,  "A.  B.  Flemmlng, 
Qashier."  On  the  margin  of  the  check  was 
entered,  '^Given  in  payment  of  O.  P.  Bennett 
note  for  $165,"  and  stamped  across  its  fftce 
was  "Indorsements  canceled."  There  was  no 
entry  of  payment  on  the  check,  nor  any  other 
evidence  toiding  to  show  that  the  check  had 
been  paid,  or  to  show  what  connection,  if  any, 
the  check  had  with  the  note  in  question ;  and 
there  was  no  attempt  to  introduce  evidence 
to  show  that  plaintiff  was  not  a  bona  fide 
holder  of  the  note  for  value  (as  he  must  be 
presumed  to  be  in  the  absence  of  evidence  to 
the  contrary,  C^vil  Code,  %  4288),  nor  is  there 
any  other  evidence  in  the  record  which  would 
afford  the  defendant  a  semblance  of  a  defense 
to  the  action. 


[2]  2.  The  only  evidence  as  to  notice  given 
to  the  defendant  in  regard  to  the  plaintiff's 
intention  to  bring  suit  on  the  note  was  the 
testimony  of  the  plaintiff's  attorney  that 
prior  to  the  filing  of  the  suit  he  had  given  to 
a  friend  a  copy  of  the  notice  attached  to  the 
petition,  with  a  request  that  he  hand  it  to 
the  defendant,  and  the  defendant  admitted 
to  the  witness  that  this  had  be^i  done,  and 
also  said  he  had  instructed  his  (the  defend- 
ant's) attorney  to  make  no  defense  as  to  at- 
torney's fees.  The  attorney  nowhere  in  his 
testimony,  however,  gave  any  dates,  nor  did 
he  say  that  the  notice  was  given  as  much  as 
ten  days  before  the  last  return  day  as  re- 
quired by  law,  nor  did  he  say  that  the  defend- 
ant admitted  receiving  the  notice  more  than 
ten  days  prior  to  the  filing  of  the  suit  Civil 
Oode,  I  4252.  In  the  absence  of  any  positive 
testimony  whatever  in  support  of  this  mate- 
rial allegation,  we  think  the  court  erred  in 
directing  that  the  attorney's  fees  b6  included 
in  the  verdict  It  is  therefore  ordered  that 
the  plaintiff  write  off  the  attorney's  fees 
from  the  judgment  In  this  case,  and,  when 
this  is  done,  that  the  Judgment  be  affirmed. 

Judgment  affirmed,  with  direction. 

BB0TLE2S,  J.,  not  presiding. 


(15  Ga. '  App.  661} 

NATIONAL  LIFE   INS.  00.  T.  BEAN. 

(No.  5635.) 

(Ooort  of  Appeals  of  Georgia.     Feb.  8,  1915.) 

(SyUahtu  hy  the  Court.) 

"L  Insurance  ^is>668— Health  Polict— No- 
tice OF  Sickness  —  Beasonabls  Time  — 
Question  fob  JuBt. 

A  policy  of  health  insurance  provided  for 
the  payment  of  an  indemnity  '^for  the  ];>eriod 
of  not  less  than  one  week  nor  mote  than  six 
consecutive  weeks,  during  which  the  assured 
shall  be  continuously  confined  within  his  house 
and  called  upon  regularly  by  a  licensed  physi- 
cian, and  continuously  and  wholly  disabled, 
solely  by"  various  diseases  named,  including 
peritonitis  *'(and  no  other  diseases),  from  trans- 
acting any  and  everjr  kind  of  business  and 
labor/'  etc^  and  contained  the  following  stipu- 
lation: "Written  notice  of  any  injury,  fatal  or 
nonfatal,  or  sickness  covered  hereunder  must 
be  given  to  the  company  at  its  home  office,  ^ 
South  La  Salle  street,  Chicago,  Illinois,  or  to 
a  licensed  agent  of  the  company  in  the  county 
in  which  the  assured  shall  reside  at  the  time 
of  giving  such  notice,  within  twenty  days  from 
date  of  accident  or  beginning  of  illness  upon 
which  claim  is  based,  omess  such  notice  may  he 
shown  not  to  have  been  reasonably  possible,  and 
failure  to  give  such  notice  shall  invalidate  all 
claims  under  this  policy.**  There  was  evidence 
that  the  plaintiff  was  treated  by  a  physician 
for  malaria  resulting  in  peritonitifl,  and  was 
confined  to  his  room  and  bed,  and  was  unable 
to  attend  to  any  business  for  about  SO  days; 
that  information  as  to  the  nature  of  the  dis- 
ease or  sickness  from  which  he  suffered  was 
withheld  from  him  by  his  physidan  until  after 
his  recovery;  that  he  did  not  know  he  had  an 
attack  of  peritonitis,  or  that  this  was  one  of 
the  diseases  covered  by  his  policy,  until  he  re- 
covered sufficiently  to  go  to  his  place  of  busi- 
ness and  examine  his  policy,  which  was  de- 
posited there,   and   thereafter  interviewed   bis 
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physician;  that  he  wai  confined  to  his  bed  and 
room  from  August  15,  1912,  to  September  17, 
1912,  was  unable  to  attend  to  any  business 
whatever  during  that  time,  was  in  great  pain 
and  seriously  ill,  part  of  the  time  out  of  his 
head,  and  was  visited  daily,  and  sometimes 
twice  a  day,  during  this  entire  period,  by  a 
phydician;  that  written  notice  of  his  illness 
was  not  given  to  the  insurance  company  within 
20  days  urom  the  beginning  of  the  illness  upon 
which  the  claim  was  based,  but  was  given  with- 
in 20  days  from  the  date  when  the  plaintiff  dis- 
<M>vered  what  had  been  the  nature  of  his  illness; 
that  from  the  original  report  of  the  attending 
physician,  dated  September  20,  1912  (intro- 
duced by  the  defendant),  the  claimant  suffered 
from  stomatetis  and  peritonitis,  and  *'tbe 
above-named  illness^  was  "the  sole  cause  of  his 
•  *  *  confinement,"  and  in  the  final  state- 
ment of  the  physician  (also  introduced  by  the 
defendant),  dated  October  15,  1912,  a  severe 
attack  of  peritonitis  is  named  as  tne  disease 
with  which  the  claimant  was  afflicted,  and  the 
attending  physdcian  testified  at  the  trial  that 
the  claimant  had  "a  high  temperature  first, 
then  stomadi  trouble,  of  course,  and,  follow- 
ing, peritonitis.'*  Held,  under  the  evidence  and 
the  stipulation  in  the  policy  allowing  the  no- 
tice to  be  siven  after  the  expiration  of  20 
days  from  the  beginning  of  the  illness  upon 
which  the  daim  is  basra,  where  "such  notice 
may  be  shown  not  to  have  been  reasonably  pos- 
sible,'* the  policy  was  not,  as  a  matter  of  law, 
forfeited  because  of  the  failure  to  give  the  no- 
tice within  the  time  limit  of  20  days,  but  it 
was  for  the  jury  to  say  '^whether  the  plaintiff 
had  given  the  required  notice  as  soon  as  rea- 
sonably possible  under  all  the  facts  and  circum- 
stances.''^ Columbian  Nat  Life  Ins.  Co.  v. 
Miller,  140  Ga.  346,  78  S.  E.  1079,  Ann.  Gas. 
1914D,  408. 

[Bid.  Note.-— For  other  cases,  see  Insorance, 
Cent.  Dig.  H  1556,  1732-1770 ;  Dec  Dig.  <9=» 
668.1 

2.  Vebdigt  Sustainbd. 

There  was  evidence  sufficient  to  authorize 
the  verdict  returned. 

8.  Tbial  «=»260,  296— AonoN  oK  Poijot— 

INBTBU0TI0N8. 

There  was  no  material  error,  for  any  of 
the  reasons  assigned,  in  the  charge  of  the  court 
that  if  the  notice  given  by  the  plaintiff,  if  the 
jaiy  should  find  that  notice  had  been  given,  was 
^▼en  within  a  reasonable  time,  considering 
all  the  circumstances  of  the  case  and  the  con- 
dition of  the  plaintiff  at  the  time,  and  the  jury 
should  further  find  that  the  plaintiff  was  con- 
fined to  his  bed  or  room  for  any  period  of  time 
with  peritonitis,  he  would  be  entitled  to  recover 
at  the  rate  of  $15  per  week  for  the  time  he 
was  so  confined  with  peritonitis,  during  the 
period  alleged  in  his  suit,  especially  when  this 
Instruction  is  taken  in  connection  with  the  fol- 
lowing additional  charge:  *The  defendant  con- 
tends that  the  plaintiff  cannot  recover  because 
the  notice  of  sickness  was  not  given  within  the 
time  mentioned  in  the  policy.  Now,  whether 
or  not  the  plaintiff  had  complied  with  that 
provision  of  the  contract,  and,  if  not,  whether 
or  not  a  reasonable  excuse  has  been  given  for 
a  failure  to  comply  with  the  terms  thereof,  is 
•abmitted  to  you  along  with  the  case,  and  you 
will  take  all  the  evidence  and  circumstances  of 
the  case  and  say  by  your  verdict  whether  the 
plaintiff  is  entitled  to  recover."  If  any  fuller 
charge  had  been  desired,  a  written  request 
therefor  should  have  been  made. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  628-641,  705-713,  715,  716,  718;  Dec 
Dig.  «=>256,  296.] 

4.  Tnbubancb    ^=>464  —  Health    Polict  — 

CONSTBUCnON. 

The  judge  did  not  err  in  failing  to  diarge 
the  jury  that,  ''should  they  find  that  the  plain- 


tiff had  more  than  peritonitis  at  tiie  time  he 
had  it  or  pre-existing  the  peritonitis,  and  that 
such  other  sickness  was  partly  the  cause  of 
the  plaintiff's  being  confined  to  his  home,  he 
could  not  then  recover,"  since  he  did  instruct 
the  jury  that,  if  they  found  that  the  plaintiff 
was  confined  to  his  bed  and  room  with  peri- 
tonitis, "he  would  be  entitied  to  recover  at 
the  rate  of  $16  per  week  for  the  time  so  con- 
fined with  peritonitis,  during  the  period  al- 
leged in  the  plaintiff's  suit."  The  issue  was: 
Did  the  plaintiff  have  peritonitis?  And,  if  so, 
how  long  was  be  confined  to  his  bouse  and  con- 
tinuously and  wholly  disabled  solely  by  that 
disease,  and  by  no  other  disease?  Seldom  does 
one  have  a  serious  physical  ailment  not  com- 
plicated by  other  diseases  or  physical  disturb- 
ances; and  if  proof  of  a  pre-existing  disease,  or 
of  some  concurrent  ailment,  would  prevent  re- 
covery for  disability  caused  solely  by  another 
disease  flowing  therefrom  and  a  consequence 
thereof,  for  and  during  the  period  when  the 
last  disease  was  the  sole  then  existing  cause 
of  the  disability  of  the  claimant,  a  policy  insur- 
ing one  against  certain  specific  diseases  would 
be  worse  than  valueless. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {f  1177,  1178;    Dec.  Dig.  «g=>454.1 

SSrror  from  Municipal  Court  of  Atiantai 
Action  by  B.  O.  Bean  against  the  National 
Life    Insurance    Company.      Judgment    for 
piaintur,  and  defendant  brings  error.     Af- 
flrmed* 

Lawton  Nalley,  of  Atlanta,  for  plaintifr  in 
error.  H.  Watklns  and  Tfaos.  J.  Lewis,  both 
of  Atlanta,  for  defendant  in  error. 

WADB,  J.    Judgment  aflirmed. 


(15  Ga.  App.  €84) 
KENNEDY  T.  MADDOX  et  aL  (No.  6740.) 
(Court  of  Appeals  of  Georgia.     Feb.  8,  1916.) 

(ByUdbuM  hf  ike  CoutiJ 

1.  Bills  and  Notes  ^=»94— Considkbation 
^Accord  and  Satisfaction. 

That  the  sole  consideration  of  tlie  note  up- 
on which  the  plaintiff's  suit  was  based  was 
an  agreement  that  this  note  was  to  be  given 
and  accepted  in  accord  and  satisfaction  of  an- 
other note,  upon  which  the  defendants  were 
liable  to  the  plaintiff,  is  undisputed;  and  there 
is  sufficient  evidence  in  behalf  of  the  defend- 
ant to  authorize  a  finding  that  the  attempted 
accord,  bv  the  terms  of  which  the  defendants' 
note  for  (450  was  to  be  satisfied  by  the  defend* 
ants'  delivering  to  the  plaintiff  in  exchange  for 
it,  certain  mules,  and  a  new  note  for  ^12,  wss 
never  executed,  for  the  reason  that  the  plain* 
tiff  failed  and  refused  to  deliver  the  first  note 
to  the  defendants  as  he  agreed,  and  that,  on 
the  contrary,  the  plaintiff  placed  it  in  the 
control  of  Uie  surety  thereon,  with  the  result 
that  this  surety  was  subrogated  to  the  rights 
of  the  plaintiff,  and  that  thereby  the  defend- 
ants were  subjected  to  liability  to  the  surety. 
This  evidence  fully  supported  the  defendants' 
plea  of  failure  of  consideration,  for  unless  it 
appeared  that  the  plaintiff's  agreement  or 
promise  to  deliver  the  $450  note  instead  of 
actual  performance  by  delivery  of  the  note,  had 
been  accepted  by  the  defendants  in  satisfaction, 
the  accord  was  merely  executory.  Proof  that 
there  was  no  such  completed  accord  and  sat- 
isfaction as  was  essential  to  supply  a  consid- 
eration for  the  note  in  suit  authorized  a  find- 
ing for  the  defendants,  because  (according  to  the 
precise  concept  of  the  term  itself)  nothing  per- 
taining to  an  alleged  accord  and  satisfaction 
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must  be  left  unsettled;  and,  if  either  the  giv- 
ing or  the  acceptance  in  satisfaction  be  lack- 
ing, there  can  be  no  accord  and  satisfaction. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  f§  16G-173,  175-181,  185- 
189,  192,  193.  196-198.  200,  202-207,  212; 
Dec.  Dig.  ^s>94.] 

2.  AccoBD   AND   Satisfaction   ^=»16  — Peb- 
FORMANCE— Consideration. 

There  is  no  assignment  that  any  error  of 
law  was  committed  upon  the  trial ;  and,  though 
there  is  conflict  in  the  testimony,  the  evidence 
warrants  the  conclusion  that,  since  the  plain- 
tiff did  not  comply  with  his  contract  to  deliver 
the  previous  note,  the  accord  was  not  satisfiedi 
and  therefore  the  court  did  not  err  in  overrul- 
ing the  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  |{  116-122;  Dec.  Dig. 
^=^16.] 

(Additional    SyUahus    by   Editorial    Staff.) 

3.  Accord  and  Satisfaction  ^s>16  -~  **Aa' 

CORD." 

An  "accord'*  is  merely  an  agreement,  and 
there  can  be  no  such  thing  as  an  accord  and 
satisfaction  in  contemplation  of  law  unless  the 
accord  is  satisfied  by  an  exact  compliance  with 
and  completion  of  the  agreement;  the  accord 
being  merely  executory  until  there  la  a  com- 
plete satisfaction. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  §§  llb-122 ;    Dec  Dig. 

For  other  definitions^  see  Words  and  Phrases, 
First  and  Second  Series,  Accord.] 

Error  from  City  Court  of  Dublin;  James 
B.  Hicks,  Judge. 

Action  by  J.  O.  Kennedy  against  G.  M. 
Maddox  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

T.  E.  Hlghtower,  of  Dublin,  for  plaintiff  In 
error.  Davis  &  Sturgis,  of  Dublin,  for  de- 
fendants In  error. 

RUSSELL,  C.  J.  [1]  The  suit  was  upon  a 
note  for  $112.  The  defendants  pleaded  fail- 
ure of  consideration.  It  appears  from  the 
record  that  the  defendants  had  previously 
given  the  plaintiff  a  note  for  $450,  upon 
which  one  J.  J.  Branch  was  their  surety. 
Some  time  after  the  maturity  of  the  $450 
note,  which  was  for  the  purchase  money  of 
two  mules,  the  plaintiff  and  the  defendants 
made  an  agreement  by  which  the  defendants 
agreed  to  deliver  up  the  two  mules  and  to 
pay  the  plaintiff  $112  as  rental  for  the  mules 
for  the  year  in  which  the  mules  had  been  in 
their  possession,  and  the  plaintiff  upon  his 
part  agreed  to  surrender  the  $450  purchase- 
money  note  for  the  mules  to  the  defendants 
as  soon  as  he  could  get  it  out  of  a  certain 
bank.  In  pursuance  of  this  attempted  accord 
and  satisfaction,  the  defendants  delivered  the 
mules  to  the  plaintiff,  and  executed  and  de- 
livered to  him  a  note  for  $112,  which  is  the 
basis  of  this  suit  But  the  plaintiff,  although 
he  was  frequently  requested  by  the  defend- 
ants to  deliver  up  to  them  their  $450  note, 
never  did  so,  but  put  them  off  from  time  to 
time,  according  to  their  testimony,  with  one 
excuse  and  another  relating  to.  his  inability 


to  get  possession  of  the  paper.  According  to 
the  defendants'  testimony,  it  finally  develop- 
ed that  the  note  was  delivered  into  the  pos- 
session of  J.  J.  Branch,  the  surety  for  the 
defendants  upon  the  $450  note;  and,  in  a 
subsequent  suit  between  the  defendants  and 
J.  J.  Branch  with  reference  to  an  alleged  in- 
debtedness by  Branch  to  the  defendants  for 
guano,  this  note  was  set  off  by  Branch 
against  the  defendants*  demand  for  the  gua- 
no. The  plaintiff  testified  that  he  left  the 
note  with  Branch  inadvertently  in  making 
some  other  settlements  with  him,  but  the  evi- 
dence Is  undisputed  that  he  had  never  made 
any  demand  upon  Branch  for  the  return  of 
the  $450  note.  It  further  appears,  in  sup- 
port of  the  testimony  of  the  defendants  upon 
this  point,  that  the  plaintiff  Kennedy,  in  tak- 
ing a  new  note  from  Branch  for  $800,  in- 
cluded the  entire  amount  of  the  $450  repre- 
sented by  the  defendants*  former  note  in  the 
new  note  executed  by  Branch. 

[3]  Of  course,  if  the  jury  had  given  the 
preference  to  the  testimony  in  behalf  of  the 
plaintiff,  such  an  accord  and  satisfaction  as 
would  have  supplied  consideration  for  the 
note  now  before  us  might  have  been  estab- 
lished; but,  since  there  was  testimony  to 
show  that  the  note  for  $112  here  involved 
was  given  upon  an  express  understanding 
that  upon  the  delivery  of  the  mules  and  this 
note  the  former  outstanding  note  of  the  de- 
fendants was  to  be  delivered  up  to  them,  it 
cannot  be  said  that  the  plea  of  faUure  of 
consideration  was  not  supported  by  proof. 
An  "accord**  is  merely  an  agreement,  and 
there  can  be  no  such  thing  as  an  accord  and 
satisfaction  in  contemplation  of  law  unless 
the  accord  is  satisfied  by  an  exact  compli- 
ance with  and  completion  of  the  agreement 
UntU  there  is  complete  satisfaction,  the  ac- 
cord is  merely  executory.  It  may  be  argued 
that  the  delivery  of  the  old  note  for  $450  by 
Kennedy  was  not  essential  to  the  extinguish- 
ment of  this  demand,  and  that  therefore  the 
accord  and  satisfaction  was  completed  even 
if  he  did  not  deliver  the  note  to  the  defend- 
ants as  he  had  agreed  to  do,  and  that  under 
his  theory  of  the  case  he  was  not  responsible 
for  the  misuse  of  the  note  by  Branch  as  a 
defense  upon  Branch's  part  to  Maddox's  suit 
against  him  for  guano.  It  is  true  that  some- 
times the  delivery  of  a  promissory  note 
which  evidences  a  debt  is  not  necessary  as 
evidence  that  the  debt  has  been  extinguished. 
But,  according  to  the  testimony  for  the  de- 
fendants in  this  case,  the  delivery  of  the  note 
was  an  essential  term  in  the  proposed  accord 
and  satisfaction,  and,  "to  constitute  a  bar 
to  an  action  on  the  original  claim  or  demand, 
the  accord  must  be  fully  executed,  unless  the 
agreement  or  promise,  instead  of  the  per- 
formance thereof,  is  accepted  in  satisfaction." 
1  Corpus  Juris,  530,  {  17.  Each  party  is  alike 
entitled  to  satisfaction  of  the  opposite  par- 
ty's undertaking;  otherwise  there  would  be 
an  accord  without  satisfactlpn,  and  in  this 
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event  there  would  be  no  consideration  and 
no  mutuality  to  support  It  See  Lowry  y. 
Sloan,  51  Ga.  633;  English  t.  Reld,  55  Ga. 
241;  Brunswick  R.  Co.  v.  Clem,  80  Ga.  534, 
7  S.  E.  84 ;  Chamblee  v.  Davie,  88  Ga.  205, 
14  S.  E.  195;  Long  y.  Scanlon,  105  Ga.  424, 
31  S.  E.  436. 

[2]  2.  There  Is  no  assignment  that  any  er- 
ror of  law  was  committed  on  the  trlaL 
There  Is  conflict  in  the  testimony,  but  there 
was  sufficient  evidenee  to  authorize  the  jury 
to  find  that  the  note  upon  which  the  suit  is 
based  was  given  In  attempted  accord  and 
satisfaction  of  a  previous  indebtedness  on 
the  part  of  the  defendant,  evidenced  by  a 
promissory  note  by  which  the  defendant's 
liability  was  to  be  extinguished,  and  it  ap- 
pears from  some  of  the  testimony  that  the 
paper  itself,  which,  in  pursuance  of  the  ac- 
cord, was  to  be  delivered  to  the  defendant, 
was  nevertheless  delivered  to  the  security 
upon  the  original  note,  who  was  thus  by  the 
plaintiff's  act  subrogated  to  all  the  rights  of 
the  original  payee.  For  this  reason,  and 
since  the  plaintiff  did  not  comply  with  his 
contract  to  deliver  the  pre-existing:  note,  the 
accord  was  not  satisfied,  and  the  note  sued 
upon  was  without  consideration.  The  court 
therefore  did  not*  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Judgnient  affirmed. 

BROYLKS,  J.*  not  presiding. 

OB  Oa.  App.  747) 

ATLANTIC  COMPRESS  CO.  v.  CHAM- 
BLISS.     (No.  5649.) 

(Coort  of  Appeals  of  Georgia.    Feb.  6,  1915.) 

(8yUahv$  hy  the  Court.) 

1.  Appeal  and  Esrob  ^=»274  ^  Exoeptiogt 
Pkndbntb  Lit»— Sufficiency. 

The  exception  pendente  lite  does  not  con- 
tain a  sufficient  assignment  of  error  as  to  the 
disallowance  of  the  proposed  amendment 

[Ed.  Note.~For  other  eases,  see  Appeal  and 
Enor,  Cent  Dig.  M  1591,  1592,  1605.  1606, 
1607, 1624,  1681-1646 ;   Dec.  Dig.  <&s>274.] 

2.   APPEAL  AND  EbBOB  ^=>72&— EVIDBNOX  ^S» 

121,  202— Replevin— Res  Gest^k— Assign- 
ment OF  Ebbob— SxjFFiciBNOT  —  Admission 
OP  Evidence. 

"That  evidenee  was  admitted  over  the  ob- 
jection of  the  party  complaining  affords  no  rea- 
son for  the  grant  of  a  new  trial,  when  it  does 
not  appear  that  any  specific  objection  to  its  ad- 
mission was  made  at  the  trial."  Stewart  v. 
Bank,  100  Ga.  496,  28  S.  B.  249.  Moreover, 
the  testimony  with  relation  to  what  was  said 
by  the  plaintiff's  tenant  in  delivering  cotton  to 
him  in  payment  of  rent  was  competent  as  a  part 
of  the  res  gestae  of  the  delivery  of  the  cotton, 
and  to  illustrate  whether  it  was  intended  to 
pass  constructive  possession  of  the  cotton  to  the 
plaintiff. 

[Ed.  Note.-*For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3010-3012  •  Dec.  Dig.  «=» 
728;  Evidence,  Cent.  Dig.  {§  303.  307-338,  693- 
e96,  1117,  1119;  Dec.  Dig.  «=5>i21,  202.] 

8.  Evidence    ^s»229  —  Admissions   Against 
Intbbest— Admissibiijtt. 

Admissions  made  by  a  third  person  against 
his  interest,  as  to  a  fact  collateral  to  the  main 


issues  between  the  litigants,  but  essential  to  the 
adjudication  of  the  cause,  as  well  as  the  admis- 
sions of  privies  in  estate  at  the  time  title  is 
passing,  are  admissible  as  against  the  parties 
themselves,  though  the  declarations  of  privies 
in  estate,  after  iSie  title  has  passed  out  of  him, 
cannot  be  received.  Civ.  Code  1910,  §§  5778, 
6780. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  822-^34;  Dec  Dig.  <$=;»229.] 

4.  Evidence  ^s»353— Wabehouse  Receipts— 
comfetbnct. 

The  plaintiff  having  testified  that  he  saw 
five  bales  of  cotton  loaded  at  a  named  warehouse 
and  afterwards  unloaded  on  the  platform  of  the 
defendant's  compress,  and  there  being  other  evi- 
dence to  identify  it  as  the  same  cotton«  the 
warehouse  receipts,  giving  the  weight  of  the 
cotton,  were  competent  evidence  as  to  the  weight 
of  the  cotton  received  at  the  defendant's  com- 
press. It  was  immaterial  that  the  receipts  did 
not  alone  and  of  themselves  show  title  in  the 
plaintiff,  their  contents  were  admissible  in  8ui>- 
port  of  other  testimony  of  title. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8§  1404-1428,  1430,  1431;  Dec.  Dig. 
«5»353.] 

5.  Tboveb  and   Cocvvbbsion   ^=»3— Conveb- 
810 N  BT  Agent. 

The  charge  of  the  court,  to  the  effect  that 
an  agent  who  takes  property  of  another  in  be- 
half of  his  principal  without  the  owner's  con- 
sent is  guil^  of  a  conversion  as  to  the  latter, 
although  the  agent  may  be  ignorant  of  the  true 
owner's  title  and  may  have  acted  in  perfect 
good  faith,  was  a  correct  statement  of  the  law, 
and  was  justified  by  some  of  the  evidence  in  the 
case. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {{  21-24;  Dec  Dig. 
^s»3.] 

6.  Appeal  and  Ebbob  ^=5>722,  724— Assign- 
ment OF  Ebbob— SuTFioiDNCT-AppBOVAii. 

Several  of  the  assignments  of  error  fail  to 
point  out  the  error  complained  of,  and  one  is  not 
approved  by  the  court;  and  therefore  these 
grounds  present  nothing  for  determination. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §1  2990-2996,  2997-3001, 
8022;   Dec.  Dig.  <ft=»722,  724.] 

7.  Vebdict  and  Denial  or  New  Tbial  Ap- 

PBOVED. 

The  evidence  warranted  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  City  Court  of  Dawson;  M.  C. 
Edwards,  Judge. 

Action  by  J.  M.  Cbambliss  against  the  At^ 
lantlc  Compress  Company.  Judgment  for 
plaintifr,  and  defendant  brings  error.  Af- 
firmed. 

H.  A.  Wilkinson  and  M.  J.  Yeomans,  both 
of  Dawson,  for  plaintiff  in  error.  W.  H. 
Giirr,  J.  G.  Parks,  and  R.  R.  Marlln,  all  of 
Dawson,  for  defendant  in  error. 

RUSSELL,  0.  J.  J.  M.  Cbambliss  brought 
suit  in  trover  against  the  Atlantic  Compress 
Company,  for  the  recovery  of  five  bales  of 
cotton.  The  defendant  filed  a  general  denial 
at  the  first  term,  and  at  the  trial  term  of- 
fered an  amendment  setting  up  that  it  was  a 
nominal  party  acting  as  agent  for  the  (Geor- 
gia Cotton  Company  and  the  Central  of  Geor- 
gia Railway  Company,  and  asking  that  they 
be  made  parties  defendant    The  court  ref ns- 
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ed  to  allow  the  amendment,  and  to  tbia  mllng 
the  defendant  excepted  pendente  lite.  Upon 
the  trial  the  jnry  found  for  the  plaintiff,  and 
exception  is  taken  to  the  judgment  refusing 
the  defendant  a  new  trial. 

[1]  1.  The  general  language  of  the  excep- 
tion pendente  lite — ''to  which  order  and  rul- 
ing the  defendant  excepts,  and  assigns  the 
same  as  error" — is  not  a  sufficient  assign- 
ment of  error  as  to  the  refusal  to  allow  the 
amendments  It  has  been  rQa;)eatedly  held 
that  such  an  assignment  of  error  does  not 
properly  present  anything  for  the  considera- 
tion of  a  reyiewing  court  <See  WiUingham 
y.  Cedartown  Supply  Co.,  11  6a.  App.  464, 
75  S.  E.  823,  and  cases  there  dted.  However, 
the  court  was  clearly  correct  in  the  ruling 
disallowing  the  amendment  The  proposed 
amendment  contained  no  defense  to  the  ac- 
tion. It  sought  to  set  up  that  the  defendant, 
acting  in  good  faith,  received  the  cotton  as 
agent  for  other  parties,  and  was  holding  It 
as  such.  Under  the  ruling  in  McConnell  v. 
Prince,  12  Oa.  App.  54,  76  S.  B.  754,  such  an 
amendment  would  not,  even  if  the  facts  were 
as  set  out  therein,  afford  the  defendant  any 
defense  to  the  action. 

[2]  2.  In  the  first  special  ground  of  the 
motion  for  a  new  trial  error  is  assigned  be- 
cause the  plaintiff  was  allowed  to  testify  to 
a  certain  conversation  between  himself  and 
Will  Anderson,  *'over  the  objections  of  de- 
fendant then  and  there  urged."  It  does  not 
appear  that  any  specific  objection  to  the  tes- 
timony was  presented  at  the  time  it  was  ad- 
mitted. This  court  therefore  cannot  consider 
the  assignment  of  error  as  made.  Stewart 
T.  Bank  of  Social  Circle,  100  Ga.  496,  28  S. 
B.  249.  However,  the  testimony  objected  to 
was  clearly  admissible.  The  plaintiff  was 
seeking  to  show  constructive  possession  of 
the  cotton  in  himself.  It  was  contended  by 
the  defendant  that  the  plaintiff  had  never 
had  possession,  and  that  the  party  through 
whom  the  cotton  came  to  them  had  never 
parted  with  title  or  possession  except  to  the 
plaintiff's  principal.  It  was  therefore  neces- 
sary for  the  plaintiff  to  prove  that  the  prop- 
erty was  actually  or  constructively  delivered 
to  him,  and  It  is  a  well-settled  rule  of  evi- 
dence, as  applied  to  civil  cases,  that,  where 
the  making  of  a  statement  assists  to  consti- 
tute the  transaction  or  to  prove  per  se  a  rel- 
evant fact,  the  declaration  is  competent  16 
Cyc.  1152.  The  statements  made  by  the 
plaintiff's  tenant  at  the  time  of  the  alleged 
delivery  by  him  was  certainly  a  part  of  the 
res  gestae  of  the  delivery,  and  was  admissi- 
ble as  such. 

[3]  3.  It  is  alleged  that  the  court  erred  in 
allowing  the  plaintiff  to  testify,  over  the  de- 
fendant's objection  to  a  conversation  between 
the  plaintiff  and  his  tenant  Will  Anderson,  at 
the  time  of  the  alleged  delivery  of  the  cotton 
to  him  by  the  tenant,  as  follows: 

''Will  Anderson  told  me  I  could  have  this 
cotton  for  rent  and  turned  over  this  five  bales 
to  me  for  rent,  and  I  instructed  him  to  carry  the 


cotton  to  A.  J.  Hill's  warehouse,  and  told  him  I 
expected  to  apply  this  cotton  on  the  rent  and 
told  him  to  carrv  it  to  A.  J.  Hill's  warehouse, 
and  I  would  loos  after  them  Monday  morning 
and  credit  his  notes." 

The  court  in  ruling  upon  the  admissibility 

of  the  evidence,  said: 

*'I  will  let  that  remain,  to  explain  the  eon- 
duct  and  to  show  whether  this  man  had  poss<9^ 
sion  of  the  cotton  or  not" 

We  think  the  court  ruled  correctly.  These 
statements  of  both  parties,  coming,  as  they 
did,  at  the  time  of  the  alleged  delivery,  were 
relevant  and  admissible,  as  a  part  of  the 
res  gestae  as  stated  in  the  foregoing  para- 
graph, and  as  such,  not  only  tended  to  show 
delivery^  but  acceptance  of  the  cotton. 

[4]  4.  Brror  is  assigned,  also,  because  the 
court  allowed  in  evidence  certain  cotton 
receipts  and  tickets,  to  which  the  defendant 
objected  upon  the  ground  that  they  were 
Irrelevant  and  showed  no  title  in  the  plain- 
tiff. It  was  shown  that  the  cotton  sued  for 
was  removed  from  the  warehouse  of  Ken- 
nedy &  Brim  to  the  defendant's  compress.  It 
was  shown  by  an  employ^  of  the  warehouse- 
men that  the  receipts  Introduced  in  evidence 
represented  the  five  bales  in  question,  and 
the  tickets  which  had  been  attached  to  the 
cotton  contained  the  same*  numbers,  so  that 
the  tickets  and  receipts  corresponded.  The 
receipts  contained  the  weight  of  each  bale  and 
the  price  the  cotton  brought  Having  thus 
identified  the  cotton  by  the  numbers,  it  was 
not  error  to  allow  the  receipts  in  evidence* 
in  support  of  the  plaintiff's  testimony  that 
the  title  to  this  identical  cotton  was  In  hinu 
The  plaintiff  having  shown  that  the  identica! 
cotton  sued  for  was  received  by  the  ware- 
house at  the  weights  and  for  the  price  shown 
by  the  receipts,  the  receipts^  were  admissible 
as  evidence  of  the  weight  and  value  of  the 
cotton. 

[6]  5.  Bxceptlon  Is  taken  to  the  following 

charge  of  the  court: 

"An  agent  who,  for  and  in  behalf  of  his  prin- 
cipal, takes  the  property  of  another  without  the 
latter's  consent  is,  as  to  him,  guilty  of  conver- 
sion, although,  being  ifrnonmt  of  the  true  own- 
er's title,  the  agent  may  have  acted  in  f^ood 
faith;  and  such  aj?ent  may  be  nvo^  in  trover 
for  the  property,  even  after  his  delivery  of  it  ta 
his  principal." 

This  was  not  error.  In  a  number  of  deci- 
sions of  this  court  and  of  the  Supreme  Court 
it  has  been  held  to  be  the  law.  See  McCk>n- 
nell  y.  Prince,  12  Ga.  App.  54,  76  S.  B.  754, 
and  the  cases  there  cited. 

[6]  6.  Several  of  the  assignments  of  error 
fail  to  point  out  the  error  complained  of,  and 
for  this  reason  they  will  not  be  considered. 
See  Willingham  v.  Cedartown  Supply  Co.» 
supra.  There  is  also  an  assignment  of  error 
with  a  notation  as  follows  *'The  court  ap- 
proves this  not  as  a  recital  of  fact**  The  as- 
signment of  error  is  in  the  following  lan- 
guage: 

"Because  the  court  erred  in  his  charge  in  un- 
duly stressing  the  various  contentions  of  the 
plaintifft  and  failing  to  charge  the  jury  fully  &» 
to  the  contentions  of  the  defendant  especially  io 
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the  ooorf 8  faflart  to  charge  the  jury  whether 
or  not  a  demand  had  been  made  by  the  plaintiff, 
and  whether  or  not  plaintiff  had  released  the 
cotton  as  defendant  insisted  had  been  done.*' 

Even  if  we  could  consider  irtich  an  assign- 
ment  of  error  (which  we  cannot  do  because 
of  the  refusal  of  the  judge  to  certify  the 
fACta  set  out  therein  as  true),  we  would  not 
do  so,  for  the  assignment  of  error  is  too  gen- 
eral and  indefinite.  Baynes  y.  Allison,  108 
6a.  782,  83  S.  E.  682.  No  parts  of  the  charge 
are  pointed  out  as  being  erroneous,  and  tlie 
attempted  exception  to  the  failure  of  the 
judge  to  charge  the  contentions  of  the  de- 
fendant is  disposed  of  by  the  certificate  of 
the  judge,  as  being  untrue. 

[7]  7.  The  verdict  was  fully  supported  by 
the  evidence.  The  plaintiff  introduced  evi- 
dence tending  to  show  delivery  of  the  cotton 
to  him,  either  actual  or  constructive,  by  his 
tenant,  in  payment  of  a  rent  note  calling  for 
cotton,  and  that  he  received  the  cotton  in 
payment  on  the  note.  If  this  was  true,  as 
the  jury  evidently  believed,  the  tenant  had 
no  right  to  again  sell  the  cotton,  and  the  per- 
son who  received  It  from  the  tenant  had  no 
more  title  than  the  tenant  himself;  and,  he 
having  sold  the  cotton  to  the  plaintiff  and 
delivered  it,  had-  no  title  whatever.  The 
court  did  not  err  in  overruling  the  motion 
for  a  new  trial. 

Judgment  afl9rmed. 

BBOYLES,  J.,  not  presiding. 


OB  Ga.  App.  772) 

CITIZENS'  BANK  OP  TIFTON  v.  WILUS 

•t  al.    (No.  5770.) 

(Court  of  Appeals  of  (Georgia.    Feb.  e,  1915.) 

1.  Bakks  and  Bahkino  ^s9ll8-Co!nnuLOiB 
^=>22— Act  of  Cashikb— Bathioation. 

The  circomatances  in  evidence  were  anffi- 
dent  to  authorize  the  jury  to  infer  that  the 
bank  ratified  the  cashi^a  acceptance  of  cer- 
tain notes  and  collateral  in  lieu  of  the  note  sued 
on,  and  in  full  accord  and  aatiafaction  thereof, 
and  to  rebut  the  presumption  raised  by  the 
plaintiff's  retention  of  the  original  note.  The 
case  is  controlled  by  the  ruling  of  the  Supreme 
Court  in  Hamilton  v.  Stewart,  105  Ga.  302,  31 
8.  B.  184,  and  cases  there  cited. 

£Ed.  Note.— For  other  cases,  see  Banlu  and 
Banking,  Cent.  Dig.  {§  1726-1738;  Dee.  Die. 
^=s>118;  Contracts,  Cent  Dig.  ||  67,  82-02, 
104-108;   Dec  Dig.  «C922.] 

2.  Accord  and  Satisfaction  ^s»26  —  Pas- 
BUMPTioN— Novation. 

While  it  is  true  that  "a  bill,  acceptance,  or 
promissory  note,  either  of  the  debtor,  or  of  a 
third  person,  is  no  payment  or  extinguishment 
of  the  original  demand,  unless  it  is  expressly 
a^rreed  to  receive  it  as  payment"  (Weaver  v. 
Nixon,  69  Ga.  600),  still,  where  the  holder  of  a 
promissory  note  takes  possession  of  new  promis- 
sory notes  for  the  same  amount,  with  collateral 
Botes  and  a  mortgage  delivered  to  It  for  the  ex- 
press purpose  of  securing  the  new  notes  and  for 
no  other  purpose,  and  thereafter  records  the 
mortgage  and  proceed^  to  collect  the  collateral 


notes,  the  inference  that  there  was  complete 
accord  and  satisfaction  is  authorized. 

[EU.  Note.~For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  U  162-165;  Dec.  Dig. 
«=s>26.] 

3.  Banks  and  Banking  ^=»113,  116— Direo- 
TOBS— Act  of  Cashier— BsTOPPBir-AccosD 
AND  Satisfaction. 

Though  the  cashier  of  the  banli  may  have 
had  no  authority^  to  accept  the  new  notes  in  ac- 
cord and  satisfaction  of  the  note  which  is  the 
basis  of  the  suit,  and  apch  authority  was  con- 
fined to  the  directors,  still  the  directors  are 
charged  with  Imowledge  of  the  condhct  of  the 
banlrs  business;  and  from  the  lapse  of  time, 
the  nature  of  the  transaction,  and  the  use  of  the 
collateral,  it  is  to  be  presumed  that  the  act  of 
the  cashier,  even  though  originally  unauthorized, 
was  ratified  by  the  oank,  and  the  banlc  was 
thereby  estopped  to  assert  the  original  lack  of 
authority  on  the  part  of  the  cashier. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  H  273-276,  282-^87 ;  Dec 
Dig.  <g=s>U8,  116.] 

Error  from  City  Court  of  Tifton;  E.  Eve, 
Judge. 

Action  by  Citizens' Bank  of  Tiftta  against 
W.  H.  Willis  and  others.  Judgment  for  de- 
fendants, and  plaintlif  brings  error.  Af- 
firmed. 

Fulwood  &  Skeen,  of  Tifton,  for  plalntUf 
in  error.  J.  S.  Ridgdill  and  R.  D.  Smith, 
both  of  Tifton,  for  defendant  in  error. 


BUSSBLIi,  C.  J.  The  Citizeni^  Bank  of 
Tifton  brought  suit  against  W.  H.  Willis 
and  others,  as  sureties  on  a  note  dated  Octo- 
ber 20,  1900,  and  due  January  20,  1010,  given 
it  by  the  Farmers'  Supply  Company,  which 
had  failed  and  ceased  to  do  business.  The 
defendants  admitted  the  execution  of  the 
note,  but  filed  a  plea  of  accord  and  satisfac- 
tion. The  plea  set  up  that  on  January  11, 
1010,  one  of  the  defendants,  who  was  also 
president  of  the  Farmers'  Supply  Company, 
delivered  to  W.  L.  Yeomans»  cashier  of  the 
plaintifF  bank,  in  lieu  of  the  $3,000  note  sued 
on  and  another  note  for  $2,000,  two  notes  for 
$2,500  each,  executed  by  the  Farmers'  Sup- 
ply Company  to  the  bank  and  secured  by  a 
mortgage  or  deed  to  certain  realty  owned  by 
the  Farmers'  Supply  Company,  and  notes  of 
customers  of  that  company,  for  approximately 
$6,000,  "i;iiiich  were  expressly  accepted  in  lieu 
of  the  note  sued  upon  and  in  lieu  of  the  person- 
al security  of  the  accommodation  indorsement 
of  said  defendants,  and  in  full  accord  and 
satisfaction  and  extinguishment  of  said  note 
sued  upon."  The  plea  further  alleged  that, 
after  so  accepting  the  last-mentioned  notes 
in  lieu  of  the  note  sued  upon,  the  bank 
^'caused  the  deed  or  mortgage  given  as  se- 
curity therefor  to  be  recorded  in  the  clerk's 
office,  later  hypothecated  and  used  said  notes 
as  collateral  without  the  state,  and  finally 
•  •  •  proved  said  t^ro  $2,500  notes  in 
•bankruptcy  as  a  then  existing  claim  against 
said  Farmers'  Supply  Company,  and  later 
collected  thereon  substantial  payments  in 
dividends  from  the  bankrupt  court."     The 
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defendants  denied  ever  having  made  any 
payments  on  the  note  as  shown  by  the  cred- 
its. By  amendment  the  defendants  ampli- 
fied their  original  plea,  and  alleged  an  agree- 
ment on  the  part  of  the  cashier  of  the  bank 
to  surrender  the  note  sued  upon,  and  alleged 
that  he  had  failed  and  neglected  to  keep  his 
promise. 

On  the  trial  Frank  Scarboro,  one  of  the 
defendants,  testified  as  follows: 

The  Citizens'  Bank  held  two  notes  of  the 
Farmers*  Supply  Company,  aggregating  $5,000, 
one  of  which  is  the  note  sued  upon.  I  was 
president  of  the  Farmers'  Supply  Company.  I 
was  anxious  to  adjust  and  get  rid  of  the  two 
notes,  and  proposed  to  Mr.  xeomans,  who  was 
cashier  of  the  plaintifif  bank,  to  give  him  two 
notes  of  the  Farmers'  Supply  Company,  for  $2,- 
500  each,  together  with  a  third  mortgage  on  the 
building  of  the  Farmers'  Supply  Company. 
Yeomans  took  the  two  new  notes  and  the  mort- 

fage,  but  said  that  he  would  have  to  see  Mr. 
(uck,  was  was  president  of  the  bank,  or  the  di- 
rectors, before  he  could  accept  them.  Later  he 
told  me  that  Mr.  Buck  would  not  agree  to  the 
arrangement  unless  I  would  put  up  more  col- 
lateral. I  then  gave  him  a  number  of  collateral 
notes,  amounting  to  about  S6,000,  in  an  effort 
to  satisfy  him,  and  thought  I  had  done  so.  Mr. 
Yeomans  told  me  that  he  had  seen  Mr.  Buck  in 
regard  to  the  matter,  and  that  it  was  all  right 
I  do  not  know  why  I  did  not  get  the  old  notes. 
I  was  trying  all  the  while  to  satisfy  the  bank, 
and  I  did  not  know  why  the  notes,  when  sat- 
isfied, were  not  delivered  up.  I  did  not  get  the 
notes  at  that  time.  Mr.  xeomans  stated  that 
he  would  either  mail  them  to  me  or  hand  them 
to  me.  I  was  a  business  man  and  knew  that 
when  an  obligation  was  satisfied  it  was  usual  to 
surrender  it  All  the  defendant  indorsers  were 
directors  of  the  Farmers'  Supply  Company. 

W.  H.  Willis,  a  Jj.  Parker,  and  W.  B. 
Farmer,  defendants,  each  testified  that  they 
had  been  told  by  Yeomans,  cashier,  that  the 
note  sned  on  had  been  satisfactorily  arrang- 
ed, and  that  their  liability  was  at  an  end. 

W.  Lk  Yeomans  testified  for  the  plaintiff 

as  follows: 

I  was  cashier  of  the  plaintiff  bank,  which  at 
the  time  held  two  notes  of  the  Farmers*  Supply 
Company,  one  for  $3,000  and  the  other  for  $2,- 
000,  indorsed  by  persons  connected  as  directors 
with  the  Farmers'  Supply  Company,  and  one  of 
which  is  sued  on  here.  BYank  Scarboro,  who 
had  charge  of  the  supply  company,  came  to 
the  bank  and  proposed  to  take  up  the  two 
notes  by  giving  two  other  notes,  of  $^,500  each, 
of  the  Farmers*  Supply  Company  and  a  third 
mortgage  upon  its  buildings.  I  told  him  I 
could  not  take  them  myself,  but  would  submit 
them  to  Mr.  Buck,  the  president,  and  the  board 
of  directors.  I  did  this,  but  Mr.  Buck  de- 
clined to  accept  them  unless  they  would  put  up 
more  collateral.  I  had  some  idea  things  were 
in  bad  shape  with  the  Farmers*  Supply  Com- 
pany. I  reported  to  Frank  Scarboro  that  we 
could  not  accept  the  notes  and  mortgage  unless 
he  would  satisfy  us  with  more  collateral.  He 
then  gave  us  a  batch  of  notes  which  the  Farm- 
ers* Supply  Company  held  against  yarious  farm- 
ers, amounting  to  about  $6,000,  but  never  did 
furnish  us  enough  to  satisfy  us,  and  we  did 
not  surrender  the  old  note,  the  one  sued  on. 
I  never  considered  it  satisfied,  because  Scarboro 
never  furnished  us  with  enough  collateral  to 
satisfv  us.  It  is  true  that  the  two  notes  for 
$2,500  each,  and  the  mortgage,  were  left  at  the 
bauk,  and  it  is  also  true  that  the  mortgage  was 
either  by  me  or  the  Farmers*  Supply  Company 
put  on  record,  and  it  is  Ctlso  true  that  I  charged 
out  on  the  books  of  the  bank  the  notes  sued  on ; 


but;  on  ScarboTo's  failure  to  furnish  us  with 
sufficient  collateral  to  satisfy  us,  I  re-entered  it 
on  the  books  of  the  bank.  I  sent  one  of  the 
new  notes  left  by  Scarboro  with  me  to  a  bank 
in  Baltimore  oi  Philadelphia  for  discount,  but 
wired  for  its  return.  I  have  never  discussed  the 
matter  with  W.  H.  Willis,  but  did  stete  to  C. 
L.  Parker  that  the  matter  had  been  arranged. 
As  a  matter  of  fact,  however,  it  had  not  The 
$6,000  collateral  notes  were  placed  with  the 
plaintiff  bank  for  the  purpose  of  securing  the 
two  notes  of  $2,500  each  that  the  Farmers' 
Supply  Company  had  offered  in  satisfaction  of 
the  notes  sued  on,  and  for  no  other  purpose. 
It  is  true  that,  as  a  representative  of  the  bank 
and  as  its  cashier,  I  entered  into  an  agreement 
with  Judge  EiVe,  trustee  in  bankruptcy  for  the 
Farmers*  Supply  Company,  by  which  we  agreed 
upon  a  valuation  of  $2,000  for  these  notes. 
I  had  right  and  authority  to  act  for  the  bank  in 
this  respect.  Under  the  general  rules  of  the 
bank,  I  was  limited  in  authority  to  make  loans 
of  $100  or  less,  but  as  a  matter  of  practice  I 
had  general  charge  of  the  bank,  because  of  the 
fact  that  the  directors  met  very  seldom.  It  was 
my  practice  to  submit  all  matters  amounting 
to  more  than  $100  to  Mr.  Buck,  the  president 

B.  A.  Buck  testified  for  the  plaintiff  as 

follows: 

I  am  president  of  the  plaintiff  bank.  lir. 
Yeomans,  the  cashier,  had  no  authority  beyond 
transactions  up  to  $100.  Yeomans  came  to 
me  with  the  proposition  of  Scarboro  to  give  two 
notes  of  $2,500  each  and  a  mortgage  of  some 
kind.  I  told  Yeomans  not  to  settle  the  old 
notes  that  way,  but  go  back  to  Scarboro  and 
get  more  collateraL  I  knew  that  the  Farmers' 
Supply  Company  was  in  bad  shape,  and  that  the 
notes  already  held  as  indorsed  were  good.  I 
wanted  to  get  all  the  collateral  I  could.  Scai^ 
boro  never  furnished  enough  to  satisfy  us  in 
surrendering  what  we  had. 

The  jury  returned  a  verdict  for  the  defend- 
ants. The  plaintiff  filed  a  motion  for  a  new 
trial  upon  the  usual  general  grounds  and  up- 
on the  ground  that  the  evidence  demanded  a 
verdict  for  the  plaintiff.  To  the  judgment 
overruling  this  motion,  the  bank  excepted. 

[1]  1.  As  said  in  the  first  headnote  to  this 
decision,  we  are  of  the  opinion  that  the  cir- 
cumstances in  evidence  were  sufficient  to  au- 
thorize the  jury  to  infer  that  the  bank  rati- 
fied the  cashier's  acceptance  of  certain  notes 
and  collateral  in  lieu  of  the  note  sued  on, 
and  in  fall  accord  and  satisfaction  thereof, 
and  to  rebut  the  presumption  raised  by  the 
plaintiff's  retention  of  the  original  notes.  As 
was  said  in  Hamilton  v.  Stewart,  106  Ga.  302, 
31  S.  E.  184: 

"While,  of  course,  a  party  cannot  be  bound 
bj  a  settlement  unless  he  assents  to  its  terms, 
still  this  assent  may  be  implied  from  the  cir- 
cumstances, and  conduct  inconsistent  with  a 
refusal  would  raise  a  presumption  of  assent, 
upon  which  the  other  party  would  have  a  right 
to  act  Nothing  could  be  clearer  than  the  prop- 
osition that  where  one  person  delivers  to  an- 
other property,  to  be  retained  upon  a  condition 
stated,  the  party  receiving  it  cannot  retain  the 
property  and  repudiate  the  condition." 

Certainly  it  oannot  be  doubted  that  it  was 
the  intention  of  the  defendants,  when  they 
delivered  the  second  notes  to  the  plaintiff, 
that  it  should  be  in  settlement  of  the  original 
notes,  and  especially  when  they  later  dellT- 
ered  to  the  plaintiff  further  collateral,  whi<^ 
they  also  accepted,  and  retained  for  more 
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than  two  yean.  Indeed,  the  cashier  of  the 
bank  testified  that  the  notes  and  collateral 
were  delivered  to  the  bank  solely  for  the 
purpose  of  extlngaishing  the  note  sued  upon. 
The  note  sued  on  had  been  past  due  for  more 
than  two  years,  and,  according  to  the  eyi- 
dence,  no  demand  had  ever  been  made  for 
payment  prior  to  the  filing  of  the  suit  Aft- 
er the  bank  had  for  so  long  a  period  retain- 
ed the  old  notes  and  had  performed  acts  of 
ownership  and  control  over  the  new  notes, 
which,  according  to  its  cashier's  evidence, 
'Vere  offered  in  satisfaction  of  the  note 
sued  on  and  for  no  other  purpose,"  and  its 
governing  body  had  acquiesced  in  the  cash- 
ier's acceptance  of  the  new  notes  and  the 
collateral  and  made  no  attempt  to  repudiate 
the  cashier's  acceptance  and  retention  or  to 
notify  the  defendants  that  the  notes  and  se- 
curities were  not  being  held  in  accord  and 
satisiSaction  of  the  original  notes,  as  they  cer- 
tainly had  a  right  to  believe,  the, bank  could 
not  successfully  assert  that  the  notes  were 
received  and  held  for  any  other  purpose  than 
in  accord  and  satisfactilon  of  the  original 
notes.  Where  one,  having  the  right  to  ac- 
cept or  reject  a  transaction,  takes  and  re- 
tains benefits  thereunder,  he  becomes  bound 
by  the  transaction,  and  cannot  avoid  its 
obligation  or  effect  by  taking  a  position  in- 
consistent therewith.  16  Cyc.  787.  The  Jury 
had  the  right,  from  the  facts  and  circum- 
stances in  evidence,  to  believe  that  the  cred- 
its on  the  note  sued  upon,  which  were  made 
aabeequent  to  the  attempt  of  the  defendants 
to  satisfy  the  note,  and  which  they  denied 
having  made,  were  amounts  collected  from 
the  collateral  left  with  the  bank  as  security 
for  the  notes  last  given  (Civil  Code,  8  5743); 
and,  this  being  true,  the  bank  was  not  in  a 
position  to  reject  the  transaction.  The  di- 
rectors were  c^rged  with  knowledge  of  the 
bank's  affairs,  and  certainly  could  not,  after 
a  lapse  of  more  than  two  years,  and  after 
having  received  benefits  from  the  transaction, 
take  advantage  of  the  nonauthority  of  its 
agent  to  enter  Into  an  agreement  in  which  they 
had  acquiesced  wholly  and  without  any  evi- 
dence of  attempted  refutation. 

[2,  S]  2»  3.  One  of  the  defendants  testified 
that  the  cashier  told  him  that  he  had  seen 
Mr.  Buck,  the  bank's  president,  in  regard  to 
the  matter,  after  the  delivery  of  the  second 
collateral,  and  that  "it  was  all  right"  From 
this,  then,  the  Jury  were  authorized  to  believe 
that  the  cashier,  acting  as  agent  for  the  bank, 
expressly  agreed  to  receive  the  notes  and 
collateral  as  furnished  by  the  supply  com- 
pany, in  accord  and  satisfaction  of  the  note 
sued  on.  Conceding,  then,  that  Yeomans,  the 
cashier,  even  though  under  his  own  testimony 
he  "had  general  charge  of  the  bank,"  was 
not  authorized  to  agree  to  the  acceptance  of 
the  settlement  thus  offered,  still,  as  said  above, 
by  the  adoption  of  Teomans'  acts  as  their 
acts,  throu^  failure  to  object  thereto  after 


his  acts  came  to  their  knowledge  (and  tbey 
were  charged  with  knowledge),  they  were 
bound  by  this  express  agreement  on  his  part 
Having  accepted  the  valuable  collateral 
which  was  delivered  to  them  for  a  certain 
purpose,  to  wit,  in  satisfaction  of  the  note 
sued  on  "and  for  no  other  .purpose,"  and  hav- 
ing *  collected  a  portion  thereof  (as  the  Jury 
were  authorized  to  believe  they  had),  they 
thus  became  bound  by  all  the  acts  and  agree- 
ments of  the  cashier  in  and  about  the  trans- 
action and  were  estopped  to  assert  the  orig- 
inal lack  of  authority  on  his  part,  or  to  adopt 
a  part  of  his  acts  and  refute  others. 

No  errors  of  law  are  alleged.  The  facts 
were  sufilcient  to  authorize  the  verdict  ren- 
dered, and  we  are  not  in  a  position  to  say 
that  it  was  erroneous. 

Judgment  affirmed. 

BBOYLBS,  J.,  not  presiding. 


(15  Qa.  App.  7ia) 
SMITH  V.  STATE.     (No.  6124.) 
(Court  of  Appeals  of  Georgia.     Feb.  8,  1915.) 

(Syllabus  hy  the  Oowri.) 

1.  Cbiminal  Law  ^=»1169— Appeal— Habm- 
LESS  Ebbob— Evidence. 

The  admission,  over  timely  objection,  of 
immaterial  and  irrelevant  testimony  is  error, 
but  is  not  cause  for  a  new  trial,  when  it  is 
apparent  that  no  real  injury  was  thereby  done 
to  the  accused,  and  that,  without  such  testi- 
mony, tiie  verdict  would  have  been  the  same. 
[Ed.  Note.— For  othen  cases,  see  Criminal 
Law,  Cent  Di^.  jj  754,  3088,  3130,  3137-3143 ; 
Dec.  Dig.  «=>110S.] 

2.  Cbiminal  Law  ^s>665  -~  Reception  ot 

EVIDENOB— SeQUBSTBATION   OF   WITNESSES. 

Where  witnesses  have  been  put  "under  the 
rule,"  at  the  request  of  counsel,  it  is  not  error 
for  the  court  to  receive  testimony-  from  a  wit- 
ness who  was  not  sworn  and  sequestered,  but 
who  remained  in  the  courtroom  and  heard  the 
testimony  of  the  other  witnesses  and  the  de- 
fendant's statement 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  154&-1566% ;  Dec  Dig.  <©=> 
665.] 

3.  Cbiminal  Law  ^=>686  — -  Reopening  ot 
Case— DiscBETiON. 

It  is  within  the  sound  discretion  of  the 
court  in  the  interest  of  truth  and  justice,  to 
allow  a  case  to  be  reopened,  for  the  purpose  of 
receiving  additional  material  evidence,  at  any 
time  before  the  rendition  of  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Diff.  f§  1619,  1620,  1625.  1626; 
Dec.  Dig.  <&=>686.] 

4.  Conviction    Sustained. 

The  evidence  authorized  the  verdict 

5.  Cbiminal  Law  <S=»742— Testimony— Cbed- 
iBiLiTT— Question  fob  Jubt. 

The  fact  that  a  witness  is  employed  by  a 
city,  at  a  salary  of  $5  per  day  to  catch  "blind 
timers"  is  a  circumstance  to  be  considered  by 
the  jury  in  passing  upon  the  credibility  of  his 
testimony,  but  it  is  entirely  within  their  dis- 
cretion to  believe  it  or  to  disbelieve  it 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  1098,  1138,  1719-1721; 
Dec.  Dig.  «=»742.] 

Russell,  C.  J.,  dissenting. 


^s»Por  other  cases  soe  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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Error  from  City  Ck>art  of  Floyd  County; 
J.  H.  Reece,  Judge. 
•  John  Smith  was  convicted  of  selling  whis- 
ky, and  brings  error.    Affirmed. 

John  W.  Bale,  of  Rome,  for  plaintiff  In  er- 
ror. C.  H.  Porter,  Sol.,  of  Rome,  for  the 
State. 

BROYLES,  J.  John  Smith  was  convicted 
in  the  dty  court  of  Floyd  county  of  the  of- 
fense of  selling  whisky,  and  he  excepts  to  the 
Judgment  overruling  his  motion  tor\  a  new 
trial.  In  addition  to  the  usual  general 
grounds,  there  are  two  special  grounds  in 
the  motion. 

[1]  1.  It  is  contended  that  the  court  erred 
in  the  admission  of  the  evidence  of  C.  I.  Har- 
ris, chief  of  police,  who  testified: 

"I  have  not  known  of  his  [the  accused]  doing 
any  work  this  year.  I  have  seen  him  standing 
around  on  the  streets,  and  around  the  stable 
near  his  house  on  Second  avenue.  If  he  works 
any.  I  don't  know  it.  So  far  as  I  know,  he 
don  t  do  anything." 

It  Is  contended  that  this  evidence  was  im- 
material, irrelevant,  and  prejudicial  to  the 
accused,  and  that  it  was  an  attempt  to  prove 
a  different  offense — ^to  wit,  vagrancy.  In  our 
opinion,  this  evidence  was  immaterial  and  ir- 
relevant, but  not  prejudicial  to  the  accused ; 
and,  the  trial 'being  otherwise  free  from  er- 
ror, and  the  evid^ice  strongly  Indicative  of 
guilt,  this  court  would  not  be  Justified  in  re- 
versing this  case  because  of  such  harmless 
error.  The  relevant  evidence  strongly  au- 
thorized the  conviction  of  the  defendant  In 
Griffin  V.  State,  16  Ga.  App.  — ,  83  S.  E. 
872,  where  the  defendant  was  being  tried  for 
keeping  IntoxlGatlng  liquors  on  hand  at  a 
place  of  business,  this  court  held  that: 

"On  the  trial  of  a  criminal  case,  as  a  general 
rule,  it  is  error  to  allow  proof  tending  to  es- 
tablish the  defendant's  guilt  of  a  different  crime 
from  that  with  which  he  is  charged  in  the  in- 
dictment or  accusation;  but  the  testimony  in 
this  case,  to  the  effect  that  the  defendant  had 
not  done  any  work  'for  some  time,'  to  which  the 
defendant  objected,  on  the  ground  that  *it  vir- 
tually placed  him  ut>on  trial  on  the  charge  of 
vagrancy,'  and  tended  to  prejudice  the  minds 
of  the  jurors  against  him,  was  not  sufficient  to 
create  the  inference  that  he  was  guilty  of  tliat 
crime,  in  the  absence  of  evidence  that  he  had 
no  property  or  other  means  of  support  and  was 
able  to  work.  Penal  Code,  1910, 1 449.  •  •  • 
If  the  admission  of  this  testimony  was  error, 
the  error  was  not  of  such  materiality  as  to  re- 
quire a  new  trial." 

See,  also.  Turner  v.  State,  188  Ga.  808(3), 
76  S.  E.  349;  Watson  t.  State,  136  Ga.  236(2), 
71  S.  E.  122;  Mlxon  v.  State,  7  Ga.  App. 
805(6),  68  S.  E.  315 ;  Whitiey  v.  State,  8  Ga. 
App.  165(2),  68  S.  E.  863 ;  Gamett  v.  State,  10 
Ga.  Apt>.  109(5),  72  S.  E.  951. 

[2,  3]  2,  3.  It  is  also  insisted  that  the  court 
erred  In  allowing,  over  the  objection  of  the 
accused,  the  case  to  be  reopened,  after  both 
sides  had  closed,  and  the  opening  argument 
for  the  state  had  been  made,  and  after  the 
court  had  taken  a  recess  overnight,  and  after 


the  defendant  had  discharged  all  of  his  wit- 
nesses; and  also,  because,  while,  upon  the 
calling  of  the  case  for  trial,  at  the  request  of 
counsel,  all  the  witnesses  had  been  sworn 
and  put  "under  the  rule,"  the  witness  Broach, 
who  testified  after  the  reopening  of  the  case, 
had  not  been  so  sworn  or  sequestered,  but 
had  remained  in  the  courtroom,  and  had 
heard  part  of  the  testimony  and  the  state- 
ment of  the  accused.  It  does  not  appear 
from  the  record  that  the  plaintiff  In  error 
made  any  motion  to  the  court  for  time  to  re- 
call his  witnesses,  or  to  meet  this  new  evi- 
dence. The  Court  not  having  denied  him  this 
right  (to  which,  in  our  opinion,  he  was  clear- 
ly entitled),  there  was  no  error  in  allowing 
the  case  to  be  reopened  and  Broach's  testi- 
mony to  be  received.  It  Is  always  proper  for 
the  court  to  permit  a  witness  to  testify,  al- 
though be  was  not  sworn  and  sequestered 
with  the  other  witnesses,  but  remained  in 
the  courtroom  and  heard  the  testimony  and 
the  defendant's  statement  See  Thomas  v. 
State,  7  Ga.  App.  615,  67  S.  B.  707;  Dennis 
V.  State,  10  Ga.  App.  219,  73  S.  EL  35;  Mer- 
ritt  V.  State,  134  Ga.  263,  67  S.  B.  797.  And 
it  is  within  the  sound  discretion  of  the  court, 
in  the  Interest  of  truth  and  Justice,  to  per- 
mit a  case  to  be  reopened  at  any  stage  of  the 
trial  before  the  rendition  of  the  verdict  for 
the  purpose  of  receiving  further  material 
evidence,  but  he  should,  of  course,  give  either 
side.  If  requested  so  to  do,  reasonable  oppor- 
tunity to  meet  and  rebut,  if  possible,  such 
new  testimony.  Glasco  v.  State,  137  Ga.  33e, 
73  S.  E.  578;  Caswell  v.  State,  6  Ga.  App. 
483  (3),  83  S.  EL  566;  Abbott  v.  State,  11  Ga. 
App.  44  (6),  74  S.  E.  621;  Chatman  v.  State, 
8  Ga.  App.  842  (2),  70  S.  B.  188.  In  the  Chat- 
man  Case,  supra,  it  was  well  said  that  "a 
case  should  be  reopened  whenever  it  is  nec- 
essary In  order  to  obtain  the  truth.** 

[4,  6]  4,  5.  The  evidence  authorized  the 
verdict.  The  fact  that  Charles  Johnson,  the 
main  witness  for  the  prosecution,  was  em- 
ployed by  the  city  of  Rome  to  catch  '•boot- 
leggers" or  "blind  tigers"  at  a  salary  of  $5 
per  day  (which  he  admitted  was  the  largest 
wages  he  ever  received)  was  a  circumstance 
to  be  considered  by  the  Jury  in  passing  upon 
the  credibility  of  his  testimony;  but,  as  he 
was  unimpeached,  and  his  evidence,  If  true, 
clearly  established  the  defendant's  guilt,  and 
the  Jury,  as  appears  from  their  verdict,  hav- 
ing evidently  believed  him,  the  court  did  not 
err  in  refusing  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  the  law  and 
the  evidence  and  without  evidence  to  support 
it.  Ford  V.  State,  13  Ga.  App.  68,  78  S.  EL 
782 ;  Walker  v.  City  of  Atlanta,  10  Ga.  App. 
28,  72  S.  E.  511;  Dewberry  t.  State,  9  Ga. 
App.  822,  72  S.  B.  282;  (Whatman  v.  State,  8 
Ga.  App.  843  (1),  70  S.  E.  188;  Waycaster  v. 
State,  136  Ga.  95,  70  S.  B.  883;  Solomon  ▼ 
Stote,  10  Ga.  App.  469  (3),  73  S.  B.  623;  WU- 
liama  t.  State^  9  Ga.  App.  818  (1),  72  a  B. 
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301 ;  Wldener  ▼.  State,  9  Ga.  App.  302,  70  S. 
E.  1119. 
Judgment  affirmed. 

RUSSELIi,  G.  J.  (dissenting).  I  concur,  of 
course,  unhesitatingly  in  tbe  general  prin- 
ciple announced  in  the  first  headnote,  that 
harmless  error  should  never  worls  a  new  tri- 
al, but  I  do  not  think  it  is  at  all  applicable 
to  the  facts  of  this  case.  It  rests  in  all  hu- 
man observation  that  proof  of  bad  character 
tends  to  confirm,  as  sufficient,  circumstances 
indicating  guilt  which  otherwise  would  be 
doubtful.  It  may  render  unimpeachable 
positive  proof  of  guilt  which,  but  for  th^ 
evidence  as  to  bad  character  of  the  accused, 
would  probably  be,  and  might  properly  be, 
discredited  by  a  Jury.  For  this  reason  the 
law  will  not  allow  the  prosecution  to  put  the 
defendant's  character  in  issue.  In  Griffin's 
Case,  cited  by  the  majority,  this  court  held 
merely,  as  I  understand  it,  that  the  proof 
that  the  defendant  never  worked  did  not  sup- 
port the  inference  of  his  guilt  of  the  crime 
of  vagrancy,  and  that,  even  if  the  admission 
of  testimony  to  that  effect  was  error.  It  was 
cured  (under  a  well-settled  rule)  by  the  fact 
that  "there  was  testimony  of  another  witness 
for  the  defendant  to  the  same  eif ect,  to  which 
no  objection  appears  to  have  been  made.*' 
Based  upon  what  la  said  in  Grifflin's  C^se,  I 
might  consent  to  hold  that  so  much  of  the 
exception  to  the  evidence  in  this  case  as  re- 
lated to  the  complaint  that  the  proof  showed 
a  violation  of  another  criminal  law  is  not 
sustained.  But  I  do  not  think  that,  in  the  in- 
terest of  fair  and  impartial  trials,  It  can  be 
safely  held  that  irrelevant  and  inmiaterlal 
testimony  which  la  bound  to  prejudice  a  de- 
fendant on  trial  for  his  liberty  should  be  ad- 
mitted in  the  face  of  an  appropriate  and 
timely  objection.  It  Is  elementary  that  the 
record  with  which  a  defendant  charged  with 
crlm^  enters  upon  his  trial  is  a  clean  sheet, 
and  unseen  and  invisible  are  any  marks  of 
approval  or  disapproval  which  time  and  the 
judgment  of  his  acquaintances  have  entered 
as  the  history  of  his  past.  The  law  of  our 
state  very  wisely  attempts  to  afford  every 
safeguard  which  will  prevent  any  citizen 
from  being  deprived  of  his  liberty  by  any 
means  except  facts  which  satlsfjr  the  minds 
and  consciences  of  the  Jury  of  his  guilt  of 
the  offense  with  which  he  stands  charged. 
The  books  are  full  of  decisions  in  which  ver- 
dicts of  guilty  have  been  set  aside  for  preju- 
dicial remarks  on  the  part  of  the  court,  coun- 
sel, or  bystanders.  To  my  mind,  to  allow  a 
witness  to  testify  that  a  defendant  is  of  bad 
character  as  to  any  particular  trait  which 
may  make  him  in  the  eyes  of  all  mankind  a 
common  reprobate  may  be  Just  as  prejudicial 
as  to  allow  proof  that  he  had  been  guilty  of 
a  crime.  Bad  character  can  as  well  be  shown 
by  the  habit  of  conmiltting  some  acts  recog- 
nized as  base  and  contemptible  (but  not  pe- 
nalized by  law)  as  by  the  commission  of  some 


other  acts  which  the  law  has  declared  to  be 
criminal.  Mankind  is  so  constituted  that 
they  readily  seize  and  act  ujpon  a  ''bad  name." 
To  prove,  as  was  done  in  this  case,  that  the 
defendant  never  worked  certainly  presented 
to  the  Jury  evidence  that  the  accused  was  a 
trifling  character,  and,  as  a  natural  conse- 
quence, the  defendant  and  his  statement 
would  receive  but  slight  shrift  at  the  hands 
of  the  Jury ;  and,  furthermore,  this  irrelevant 
and  prejudicial  testimony  created  an  atmos- 
phere in  which  every  favorable  circumstance 
which  might  have  been  derived  from  other 
evidence  or  other  proceedings  in  the  trial 
would  be  distorted  to  the  disadvantage  of 
the  accused.  Not  only  is  all  honest  labor 
honorable,  but  idleness,  unless  absolutely  en- 
forced, is  always  dishonorable  and  contempt- 
ible— ^a  menace  to  society  and  an  evidence 
of  ingratitude  to  the  Creator.  Regardless  of 
the  fact  that  the  defendant's  mode  of  life  in 
the  present  case  was  insufficient  to  establish 
all  of  the  essential  ingredients  of  our  stat- 
utory offense  of  vagrancy,  a  m^e  reference 
to  th^  testimony  of  the  officers,  to  the  effect 
that  they  never  knew  of  the  defendant  work- 
ing, suffices  to  show  an  Indirect  attempt  to 
substitute  suspicion  for  proof  of  guilt,  and 
to  bolster  testimony  which  should  have  found 
its  proper  suwwrt  In  its  Inherent  verity  by 
an  appeal  to  prejudice.  The  true  law  ab- 
hors a  finding  tinctured  with  either  doubt  or 
prejudice.  Proof  that  the  defendant  was  a 
notorious  scandal-monger  or  a  Rangey  Snif- 
fles, or  proof  that  a  defendant  charged  with 
cheating  and  swindling  was  a  notorious  Jlar 
in  the  community  where  he  lived,  would 
not  involve  the  commission  of  a  crime  made 
penal  by  the  laws  of  this  state,  but  it  rests 
in  the  experience  of  every  practitioner  that 
the  introduction  of  such  matter  would  be  so 
extremely  prejudicial  to  the  accused  as  to 
greatly  minimize  his  chances  for  an  acquittal, 
which  the  law  Intends  shall  be  equal  with 
the  chances  afforded  the  prosecution  for  con- 
viction. 


(15  Oa.  App.  758) 
GRANT  V.  P.  S.  ROYSTER  GUANO  00. 

(No.  5678.) 

(Court  of  Appeals  of  Georgia.    Feb.  6,  1915.) 

(SyllaJms  hy  the  Court.) 

1.  PuBAnnvo  ^=3»248  —  Ajcbndiceitt  —  New 
Oatjse  07  AcnoN. 

'*An  amendment  which  sets  forth  an  act  of 
negligence  additional  to  others  originally  pleaded 
as  bein^  a  concurring  and  contributing  cause 
of  the  mjury,  for  which  damages  are  asked  in 
the  original  petition,  does  not  add  a  new  and 
distinct  cause  of  action.'*  Bowen  v.  Adams,  129 
Ga.  688  (2) ,  59  S.  E.  795.  "An  amendment  to 
the  petition,  which  merely  varies  the  acts  of  neg- 
ligence, but  which  does  not  complain  of  any  dif- 
ferent wron^  or  injury  from  that  set  forth  in  the 
original  petition,  is  not  snbject  to  the  objection 
that  it  seta  forth  a  'new  cause  of  action.'  *'  King 
V.  Seaboard  Air-Ldne  Railway,  1  Ga  App.  88 
(4),  68  S.  E.  252. 

[Bid.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  H  686,  687,  689-706,  708^6,  709; 
Dec.  Dig.  «=>248.] 


^s»For  other  cab«s  see  same  toplo  and  KBT-NUMBBB  la  all  Kia-Nvmbered  Dlsaata  and  In^^irt 
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2.  ICAePTEB  AND  Sebvant  ^=:»245,  25G— Injubt 
TO  Servant— Oabb  Requibed— Pleading — 
Amendment. 

"The  direct  order  of  the  master  to  do  an 
actf  in  the  performance  of  which  the  servant  is 
Injured,  may  be  shown  by  the  servant  as  a  cir- 
cumstance tending  to  excuse  him  fi*om  the  ex- 
ercise of  that  degree  of  caution  which  would 
lawfully  be  expected  of  him  in  the  absence  of 
such  command."  Southern  Cotton-Oil  Co.  v. 
Gladman,  1  6a.  App.  259  (5).  58  S.  E.  249. 
Where  a  suit  against  a  master  by  a  servant  for 
damages  was  based  upon  injuries  received  by  the 
servant  in  handling  a  heavy  iron  casting,  and 
caused  in  part  by  dxe  presence  of  certain  "loose 
timbers"  over  which  the  servant  stumbled,  it 
was  error  not  to  allow  an  amendment  alleg- 
ing that  the  master  negligently  gave  an  order  to 
the  servant  which,  to  prevent  the  casting  from 
falling,  required  him  ^'to  move  around  under 
great  strain  in  the  immediate  presence  of  said 
timbers,"  the  presence  of  which  and  danger  from 
which  it  was  further  alleged  the  master  knew,  or 
could  have  known  in  the  exercise  of  ordinary 
diligence.  The  amendment  should  have  been 
allowed  as  setting  up  facts  tending  to  excuse 
the  servant  from  that  degree  of  caution  which 
would  otherwise  be  expected  of  him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  682,  778-788,  809-812, 
815;    Dec.  Dig.  <&=»245,  ^56.] 

3.  Master  and  Sbbvant  ^=»25^— Injtjbt  to 
Sebvant^Pusading — ^Amendment. 

A  suit  for  damages,  alleging  injury  caused 
by  the  fall  of  a  heavy  casting  which  the  plaintiff 
undertook  to  steady  or  maintain  in  an  upright 

gosition  in  obedience  to  an  express  order  from 
is  master,  addressed  to  him  notwithstanding  the 
knowledge  of  the  master  as  to  the  presence  of 
certain  dangerous  "loose  timbers"  unseen  by 
him,  and  over  which  he  fell,  thereby  precipitat- 
ing the  casting  upon  himself,  may  be  so  amend- 
ed as  to  charge,  as  an  additional  reason  why 
the  plaintiff  stumbled  and  fell  over  the  timbers, 
the  negligent  failure  of  the  master  to  provide  a 
sufficient  number  of  laborers  to  properljr  sup- 
port the  casting,  and  thus  prevent  the  injury 
which  resulted  from  his  stumble  over  the  ob- 
structing timbers. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  809-812,  815 ;  Dec.  Dig. 
«=9256.] 

4.  Masteb  and  Sebvant  ^=s>286,  288,  28&~ 
Pleading  —  Demubbeb  —  Questions  fob 
Juby. 

"Questions  of  diligence  and  negligence,  in- 
cluding contributory  negligence,  address  them- 
selves peculiarly  to  the  jury,  and  a  court  prop- 
erly declines  to  solve  them  by  decision  on  demur- 
rer, except  in  plain,  undisputable  cases." 
Southern  Cotton-Oil  Co.  v.  Gladman,  supra. 
Whether  the  plaintiff  could  or  could  not  see  cer- 
tain loose  timbers  over  which  he  stumbled,  and 
did  or  did  not  exercise  proper  care;  whether 
or  not  the  danger  was  obvious  and  as  easily 
known  to  the  servant  as  to  the  master ;  wheth- 
er or  not  warning  was  necessary  and  the  failure 
of  the  master  to  give  such  warning  to  the  plain- 
tiff was  negligence ;  whether  the  presence  of  the 
loose  timbers  was  to  be  expected,  and  the  risk 
was  one  which  the  servant  assumed  in  conse- 
quence of  the  employment:  whether  or  not  he 
was  aware  of  the  danger  of  complying  with  the 
order  of  the  master  and  was  justified  in  obey- 
ing such  order— are  all  questions  for  determina- 
tion by  a  jury. 

TEd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |§  1001.  1«06,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050, 
1068-1090,  1092-1132;  Dec.  Dig.  <®=s>286,288, 
289.] 

5.  Rejection  of  Amendment  —  Sustaining 
Demubbeb. 

The  court  erred  in  rejecting  the  proffered 
amendment,  as  it  did  not  set  up  a  new  and  dis- 


tinct cause  of  action;  and  the  conrt  erred,  al* 
so^  in  sustaining  the  general  demncrer  and  dlB- 
missing  the  petition. 

Error  from  Municipal  Court  of  Macon; 
Angustin  Daly,  Judge. 

Action  by  John  Grant  against  the  P.  S. 
Royster  Guano  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Newman  &  Newman,  of  Maoon,  for  plain- 
tiff in  error.  Harris  &  Harris,  of  Macon,  for 
defendant  in  error. 

WADE,  J.    Judgment  reversed. 

BROTLES,  J.,  not  presiding. 


(15  Ga.  App.  687) 

SALTER  V.  DECATUR  COUNTY. 

(No,  5477.) 

(Court  of  Appeals  of  (Georgia.    Feb.  8,  1915.) 

(SyUabuB  Iff  the  Court,) 

Bbidobs  ^=>46  —  0)UNTiES  ^=5>208  —  High- 
ways. ^=5>187— Defective  Bbidge  ob  High- 
way—Pebsonal  Injubies. 

A  county  is  not  liable  for  suit  for  any  cause 
of  action,  unless  made  so  by  statute.  Civ.  Code 
1910,  i  384.  From  the  allegations  of  the  plain- 
tiff's petition  it  appears  that  the  injury  alleged 
to  have  been  suffered  b^  him  occurred  upon  an 
approach  to  a  public  bridge,  and  it  must  be  con- 
sidered as  if  it  had  occurred  on  the  bridge  its^ 
(Howington  v.  Madison  (}ounty.  126  (Ta.  700, 
701,  55  S.  E.  941) ;  but  since  there  is  no  alle- 
gation, either  in  the  original  petition  or  in  the 
amendments,  distinctly  alleging  that  the  pub- 
lic bridge  crossing  the  Flint  river  on  the  Bain- 
bridge  and  Brinson  road  was  constructed  sub- 
sequently to  the  year  1888,  the  petition  did  not 
disclose  a  right  of  action  in  the  plaintiff,  and 
the  trial  judge  did  not  err  in  sustaining  the 
written  motion  to  dismiss  the  cause  of  action. 
Floyd  County  v.  Baker,  11  Ga.  App.  188,  74  S. 
E.  936 :  Seymore  v.  Elbert  Ctounty,  116  Ga.  371, 
42  S.  E.  727:  Butts  v.  Johnson,  136  Ga.  354,  71 
S.  E.  428.  A  county  is  not  liable  for  any  injury 
received  by  a  traveler  in  consequence  of  defects 
Ln  a  public  road  not  caused  by  a  defective  bridge 
(Brunson  v.  Caskie,  127  Ga.  502,  56  S.  E.  621, 
9  L.  R.  A. JN.  S.l  1002) ;  and  it  appears  from 
the  plaintiflrs  petition  that  the  causeway  which 
was  being  constructed  or  was  in  course  of  con- 
struction to  enable  the  passage  of  overflows  from 
the  river  was  a  bridge,  but  merely  a  portion  of 
the  approach  .to  the  bridge  which  spanned  the 
river;  the  purpose  of  its  construction,  as  alleg- 
ed, being  confined  to  the  necessity  caused  by  ex- 
traordinary freshets. 

[Ed.  Note.— For  other  cases,  see  Bridges,  (3ent. 
Dig.  ft  108. 110-122;  Dec.  Dig.  <8=>46;  Coun- 
ties, Cent  Dig.  S  338 :  Dec.  Dig.  ^=>208;  High- 
ways, Cent.  Dig. J{  326, 827,  478-480,  482,  5% ; 
Dec.  Dig.  <S=»187:j 

Error  from  City  Ck>art  of  Balnbrldge ;  H. 
B.  Spooner,  Judge. 

Action  by  T.  W.  Salter  against  Decatar 
County.  Judgment  for  defendant,  and  plain* 
tiff  brings  error.    Affirmed* 

W.  y.  Custer,  of  Balnbrldge,  for  plalntilT 
in  error.  R.  G.  Hartsfleld,  of  Bainbrldse, 
for  defendant  in  error. 

RUSSELL,  C.  J.    Judgment  affirmed. 
BROYLES,  J.,  not  presiding. 


^s»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Nuxnjbered  Digests  and  Indexes 
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(15  Oa.  App.  688) 

MB  YERE  V.  WITHERS.     (No.  6750.) 
(Court  of  Appeals  of  Georgia.     Feb.  3,  1915.) 

(Syllabus  by  the  Court.) 

1.  Landlord   and    Tenant   ^=»125,   150   — 
Ap  A  RTMENTa— Repair. 

It  is  the  duty  of  a  landlord,  when  he  rents 
a  tenement  for  a  time  to  begin  in  the  future,  to 
have  it,  on  the  day  when  the  term  is  to  begin, 
in  a  condition  reasonably  suited  for  the  pur- 
poses for  which  it  was  rented.  Thompson  v. 
Walker,  6  Ga.  App.  80,  64  S.  E.  336.  Should 
there  be  a  change  in  the  conation  of  the  tene- 
ment during  its  occupancy  by  the  tenant,  the 
landlord  is  bound  to  repair  such  defects  as  may 
be  brought  to  his  attention.  If  the  tenant  is 
in  exclusive  possession  of  an  apartment,  it  is 
his  duty  to  give  the  landlord  notice  of  the  neces- 
Bity  for  repairs ;  for  the  landlord's  duty  to  re- 
pair arises  only  when  he  has  either  notice  or 
actual  knowledge  of  the  necessity  for  repairs. 
The  mere  fact  that  the  landlord  himself  occupies 
one  of  the  apartments  in  an  apartment  house 
is  not  of  itself  sufficient  to  compel  the  inference 
that  the  landlord  has  actual  knowledge  that  the 
radiators  in  another  apartment,  occupied  by 
his  tenant,  are  defective  in  their  operation. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  (§441-443,  536,  538,  544- 
548,  655,  556 ;   Dec.  Dig.  «=s>125,  150.] 

2.  Landlord  and  Tenant  ^s>150— Repairs 
— ^Instruotions. 

In  view  of  the  evidence  in  the  record,  it 
waa  not  error  in  the  present  case  to  charge  the 
jury:  "If  yon  find  that  the  furnace  was  in 
proper  condition  when  the  term  of  the  defend- 
ant's lease  began,  and  that  the  condition  changed 
during  the  term  of  the  lease,  without  fault  of 
the  plaintiff,  then  the  plaintiff  was  entitled  to 
notice  from  the  defendant  of  such  change  in 
condition,  and  would  have  a  reasonable  time 
in  which  to  fix  the  same." 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  $S  536,  538,  544-548,  555, 
556;   Dec.  Dig.  ^=5>150.] 

3.  Admissibiutt  of  TESXTiffONT  — Verdict— 
Jttdgment. 

There  was  no  error  in  the  rulings  upon  the 
admissibility  of  testimony,  and  the  verdict  and 
judgment  of  the  municipal  court  are  supported 
by  the  evidence. 

Error  from  Municipal  0)urt  of  Atlanta. 

Action  between  Oscar  Me  Yere  and  W.  H. 
Withers.  From  a  municipal  court  judgment 
In  favor  of  the  latter,  the  former  brings  er- 
ror.   Affirmed. 

J.  W.  Bachman,  of  Atlanta,  for  plaintiff  in 
error.  Alvln  L.  Richards  and  Mayson  ft 
Johnson,  all  of  Atlanta,  for  defendant  In 
error. 

RUSSELL,  C.  J.    Judgment  affirmed. 


(15  Ga.  App.  658) 

W.  H.  MILES  SHOE  CO.  v.  ALMAND. 

(No.   5600.) 

(Court  of  Appeals  of  Georgia.     Feb.  8,  1915.) 

(Syllabus  by  the  Court,) 

1.  Rulings  on  EIvidence. 

There  was  no  error  in  the  rulings  u];>on  the 
admissibility  of  testimony. 

2.  Bailment  ^=»14  —  Contract — Construc- 
tion—Protection OF  Goods. 

Wliere  goods  were  delivered  to  a  bailee  to 
be  sold  and  returns  made  to  the  bailor,  under  a 


contract  providing  that  at  the  expiration  of  the 
bailment  the  remaining  stock  shall  be  returned, 
and  that  during  the  existence  of  the  bailment 
the  bailee  shall  "keep  the  stock  in  good,  cleaua 
condition,  and  pav  special  attention  to  forcing 
the  sale  of  the  olaest  goods  on  hand,  thus  mak- 
ing every  efifort  to  prevent  the  accumulation  of 
old  or  shelf-worn  goods,"  the  bailee  was  au- 
thorized to  expose  and  handle  the  goods  accord- 
ing to  the  approved  methods  usually  adopted  to 
facilitate  the  sale  of  the  particular  kind  of 
goods,  and  in  accordance  with  the  custom  of  the^ 
particular  trade,  and  was  not  expected  to  keep 
the  goods  covered  or  concealed  from  view,  stored 
in  safety  deposit  vaults,  shielded  from  light,  or 
hermetically  sealed,  until  the  day  of  re<£oning 
with  the  bailor. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  §|  4&-^ ;   Dec  Dig.  ^=s»14.] 

3.  Baiucent  ^s>14— Contbaot— Dauaoss  — 
Liability  of  Bailee. 

The  instructions  of  the  court  in  regard  to 
the  measure  of  diligence  required  of  the  de- 
fendant was  correct.  So  far  as  the  preserva- 
tion of  the  property  was  concerned,  under  the 
terms  of  the  contract  the  defendant  was  bound 
as  a  bailee  to  only  ordinary  care,  subject  to  the 
necessity  for  its  display  and  to  inspection  by 
customers  and  probable  purchasers,  and  he  was 
not  liable  f6r  such  damages  to  any  portion  of 
the  stock  of  goods  as  would  be  naturally  and 
i^ecessarily  incident  to  efforts  to  sell  in  accord- 
ance with  the  custom  of  the  trade. 

[E)d.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  ||  45^5 ;   Dec.  Dig.  «ss>14.] 

4.  Condition  of  Goods— Bailment. 

The  testimony  was  in  conflict  as  to  the 
general  condition  of  the  stock  when  it  was  re- 
turned to  the  bailor,  but  there  was  ample  evi- 
dence from  which  the  jury  was  authorized  to 
find  that  the  stock  was  kept  in  a  *'good,  clean 
condition"  bv  the  defendant,  as  required  by  his 
contract  Several  witnesses  testified  that  the 
condition  of  the  stock  as  a  whole,  about  the 
time  it  was  returned,  was  good  and  clean,  and 
from  the  testimony  of  the  defendant  himself 
the  jury  was  authorized  to  infer  that  this  was 
its  condition  when  the  goods  were  actually  re- 
turned by  him.  regardless  of  what  may  nave 
been  their  oonaition  on  arrival  at  destination. 

5.  Verdict  and  Denial  of  New  Trial  Ap- 
proved. 

There  is  no  substantial  merit  in  any  of  the 
assignments  of  error,  the  evidence  authorised 
the  verdict  returned,  and  the  court  did  not  err 
in  overruling  the  motion  for  a  new  trial. 

Error  from  City  Court  of  Elberton;  Geo. 
C.  Grogan,  Judge. 

Action  by  the  W.  H.  Miles  Shoe  Company 
against  C.  J.  Almand.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Afi[irmed. 

Jas.  T.  Slsk,  of  Elberton,  for  plaintiff  tn 
error.  Worley  &  Nail,  of  Elberton,  for  de- 
fendant In  error. 

WADE,  J.    Judgment  afi^rmed. 

BROYLES,  J.,  not  presiding. 


(15  Oa.  App.  680) 

PATTERSON  ft  CO.  et  al.  t.  PETERSON. 

(No.  5696.) 

(Court  of  Appeals  of  Georgia.     Feb.  3.  1915.) 

(SyUabus  by  the  Court.) 

1.  Bills    and    Notes    <&=»302  —  Wbonoful 
Transfer— Damages— Right  of  Action. 
The  wrongful  transfer  of  a  negotiable  note 
to  a  bona  fide  purchaser,  thereby  cutting  oS.  the 
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maker's  yalid  defense,  gives  rise  to  a  cause  of 
action  for  the  damages  resulting  therefrom. 

[Ed.  Note.—For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  622,  643-646;  Dec.  Dig. 
^=5>302.] 

2.  Bills  mxd  Notes  ^=»368-DsFBNSEa-OoL- 

LATEBAL   SeCUBITT— "HOLDEB  FOB  VALXTE." 

One  who  takes  negotiable  paper  as  collater- 
al security  for  a  pre-existing  debt  is  a  holder  for 
value^  and,  if  not  chargeable  with  notice  of 
equities,  he  is  as  much  entitled  to  protection 
as  one  who  has  parted  with  a  money  considera- 
tion. 

[Ed.  Note.— For  other  cases,  see  BiUs  and 
NoteS;  Cent  Dig.  U  918-923,  961;    Dee.  Dig. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Holder  for  Value.] 

8.  Fbaud    ^=»59  —  DAiCAaE8  — Action  *-Db* 

FENSES. 

One  has  no  right  to  complain  at  anything 
which  obviously  inured  to  his  benefit. 

gSd.  Note.— For  other  cases,  see  Fraud,  Cent. 
.  II  60-62,  d4;  Dec.  Dig.  <d=s>59.] 

4.  Damages  ^=»208—AonoNB— Expenses   or 

LiTIQATIOIN— DiBBOnON  OF  VBBOIOT— QUIS- 
TXOCT  FOB  JUBT. 

In  suits  where  the  expenses  of  litigation 
might  properly  be  recovered  as  a  part  of  the 
damages,  it  is  error  for  the  court  to  direct  ^ 
verdict  therefor.  Whether  the  plaintiff  is  en- 
titied  to  recover  such  expenses  is  a  matter  sole- 
ly for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  11  B4,  64,  68, 132, 144, 146,  206,  220, 
638,  684;  Dec  big.  «=»208.] 

Error  from  City  Conrt  of  Douglas;  J.  C. 
McDonald,  Judge. 

Action  by  D.  M.  Peterson  against  W.  8. 
Patterson  &  Co.  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed, with  direction. 

Levi  O'Steen,  of  Douglas,  for  plaintiffii  In 
error.  McDonald  &  Wiilingfaam,  and  Dick- 
erson,  Kelley  &  Boberts,  all  of  Douglas,  for 
defendant  in  error. 


BUSSBLL^  a  J.  Peterson  sought  to  re- 
cover from  Patterson  &  Co.  certain  dam- 
ages because  of  his  having  been  forced  to 
pay  a  certain  promissory  note,  signed  by  one 
Sam  Story  and  himself,  and  payable  to  the 
defendants,  to  which  he  alleged  he  had  a 
good  and  valid  legal  defense,  which  he  was 
prevented  from  urging  by  reason  of  Its  hav- 
ing been  fraudulently  transferred  by  the  de- 
fendants to  a  bona  fide  purchaser  for  value, 
before  maturity,  without  notice  of  the  plain- 
tiff's defense  thereto.  The  plaintiff  alleged 
and  proved  that  after  having  signed  the  note 
in  question  as  security  for  Sam  Story,  and 
before  Story  and  one  other  person,  who  was 
also  to  sign  the  note  as  surety  had  signed  it, 
and  before  its  delivery  to  or  acceptance  by 
Patterson  &  Co.,  the  payees,  he  notified  Pat- 
terson &  Co.  not  to  accept  the  note,  and  was 
thereupon,  by  Patterson's  assent,  released 
from  any  liability  thereon,  and  was  assured 
by  the  defendants  that  they  would  not  ac- 
cept the  note.  Subsequentiy  Patterson  &  Ca 
did  accept  the  note>  and  immediately  trans- 


ferred it  for  a  valuable  eonsideration  to  the 
Union  Banking  Company,  without  notice  of 
Peterson's  release.  Upon  being  sued  by  the 
Union  Banking  Company,  Peterson  was  forc- 
ed to  pay  $167  in  settlement  of  the  note,  and 
had  to  pay  the  additional  sum  of  $26  as  at- 
torney's fees  of  counsel  employed  by  him  in 
an  attempt  to  urge  his  defense  against  the 
suit  brought  by  the  Union  Banking  Compa- 
ny. The  defendants,  by  their  testimony,  ad- 
mitted the  truth  of  all  the  material  aver- 
ments of  the  plaintiff,  and  the  court  directed 
a  verdict  for  both  the  $167  paid  to  the  Un- 
ion Banking  Company  and  the  $26  paid  to 
the  plointiiors  attorneys.  The  defendants 
filed  a  demurrer  to  the  plaintiff's  petition; 
and  to  the  Judgment  overruling  the  demur- 
rer, and  to  the  direction  of  a  verdict  in  fa- 
vor of  the  plaintiff,  exceptions  were  taken. 

[1]  1.  As  we  view  the  case,  it  comes  direct- 
ly within  the  ruling  laid  down  in  Detwiler 
V.  Bainbridge  Grocery  Co.,  119  Ga.  982,  47 
S.  B.  663,  in  which  Justice  Lamar,  speaking 
for  the  court,  said: 

"Where  one  has  a  perfect  defense  to  a  negoti- 
able note,  he  does  not  owe  the  sum  represented 
thereby.  In  spite  of  the  written  promise,  it  is 
the  mere  equivalent  of  a  piece  of  blank  paper. 
If  it  is  fraudulentiy  or  improperly  transferred 
to  one  who,  because  <^  a  right  granted  to  bona 
fide  holders,  may  force  the  maker  to  pay  what 
he  does  not  owe,  there  is  wrong  followed  bv 
damage,  which  gives  rise  to  a  cause  of  action.  '^ 

Without  any  denial  on  the  part  of  the  de- 
fendants of  the  facts  alleged  and  proved  by 
the  plaintiff,  no  other  legal  verdict  could 
have  been  rendered  in  the  case  than  that 
which  was  rendered.  At  the  time  of  the  re- 
lease the  signed  note  had  not  been  accepted, 
no  consideration  had  passed,  and  the  con- 
tract had  not  been  completed.  The  plaintiff 
had  rescinded  his  action  in  signing  the  note 
as  a  surety,  and  had  sought  and  obtained  the 
consent  of  the  defendants  to  this  rescission* 
and  had  their  promise  that  they  would  not 
accept  his  note.  After  this  the  note  was  ao- 
'cepted  by  the  defendants,  and.  was  imme- 
diately thereafter  transferred  to  an  innocent 
purchaser  for  value,  thus  binding  the  plain- 
tiff to  pay  the  amount  of  the  note  to  which 
he  had  a  good  and  valid  legal  defense,  and 
for  which  he  had  received  no  consideration. 
Under  these  facts  the  plaintiff  had  a  com- 
plete cause  of  action  and  was  entitied  to  re- 
cover the  damages  suffered  by  reason  of  the 
wrongful  acts  of  the  defendants. 

[2]  2.  It  is  insisted  by  the  plaintiff  in  error 
that  because  it  was  shown  that  the  note  in 
question  was  transferred  to  the  Union  Bank- 
ing Company  for  a  pre-existing  debt,  rather 
than  a  present  consideration,  the  plaintUT 
was  not  shut  off  from  his  defense  to  the 
note,  and  was  therefore  not  in  position  to 
proceed  against  Patterson  &  Co.  because  of 
their  alleged  wrongful  transfer.  There  is  no 
merit  In  this  contention. 

"A  note  in  the  hands  of  a  holder  for  a  valua- 
ble consideration,  transferred  before  due,  and 
without   notice  of  any    equities   between   the 
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maker  and  the  payee,  m  eoUateral  twmriiy  f&r 
an  etMHng  debt,  \b  not  liable  to  the  equities  be- 
tween the  maker  and  the  payee.''  Gibson  v. 
Conner,  3  Ga.  47. 

Perhaps  no  principle  of  commercial  law  la 
better  established  in  Georgia  than  that 
which  declares  that  one  who  takes  a  nego- 
tiable paper  as  collateral  security  for  a  pre- 
existing debt  is  a  holder  for  valne.  If  such 
a  holder  is  not  chargeable  with  notice  of 
equities,  he  is  as  much  entitled  to  protection 
as  one  who  has  parted  with  a  money  con- 
sideration. This  principle  has  been  laid 
down  and  followed  throughout  the  history  of 
the  jurisprudence  of  the  state  as  the  law  of 
the  land.  Bond  v.  Central  Bank,  2  Ga.  d2: 
Hall  ▼.  Page,  4  Ga.  445,  48  Am.  I>ea  235; 
Ells  y.  Carhart,  18  Ga.  660;  Wilkinson  y. 
Jeff  era,  80  Ga.  153;  Exchange  Bank  y.  But- 
ner,  60  Ga.  664;  Gibson  y.  Hawkins,  69  Ga. 
857,  47  Am.  Rep.  767;  Laster  y.  Stewart,  8d 
Ga.  181, 16  8.  B.  42;  Lee  y.  Johnson,  110  Ga. 
286,  34  S.  B.  568;  Harrell  y.  Nat.  Bank  of 
Commerce,  128  Ga.  604,  67  S.  B.  860 ;  Kaiser 
▼.  U.  8.  Mat  Bank,  99  Ga.  259,  25  S.  B.  620. 

[S]  3.  The  plaintiff  in  error  contends  that 
because  of  the  fact  that  Peterson  was  able 
to  compromise  upon  a  yerdict  in  the  suit 
of  the  Union  Banking  Company  against  him, 
and  was  thus  enabled  to  make  settlement  of 
the  note  for  a  less  sum  than  the  original 
amount  of  the  note,  he  was  bound  by  the 
compromise  and  was  thereby  prevented  from 
proceeding  against  the  defendant  for  the 
amount  actually  paid  by  him  in  settlement 
of  the  note.  We  see  no  merit  in  this  con- 
tention. If  the  plaintiff  was  able,  through 
the  jefforts  of  skilled  counsel  or  otherwise, 
to  reduce  to  less  than  its  face  value  a  valid 
claim  against  himself,  which,  under  the  evi- 
dence, he  was  legally  bound  to  pay  to  the  last 
dollar,  and,  having  made  su^  settlement, 
seeks  only  to  recover  from  one  who,  without 
authority  of  law,  and,  as  he  contends,  through 
fraud,  caused  him  to  make  such  expenditure, 
such  defrauding  party  has  no  cause  for  com- 
plaint Under  the  undisputed  evidence  the 
Union  Banking  Company  was  entitled  to  re- 
cover the  full  value  of  the  note,  but,  having 
seen  fit  to  accept  a  verdict  and  Judgment  and 
a  settlement  thereon  for  less  than  the  full 
face  value  of  the  note,  the  defendant  in  this 
suit  has  no  right  to  object  thereto,  especially 
since  the  plaintiff  is  seeking  to  recover  no 
more  from  the  defendant  than  he  actually 
paid  to  the  Union  Banking  Company.  Such 
action  on  the  part  of  the  plaintiff  in  securing 
a  settlement  for  a  smaller  sum  tnan  he  was 
legally  bound  to  pay  inured  to  the  benefit  of 
the  defendant;  and  the  defendants  are  not 
In  a  position  to  say  that  because  of  this 
act  on  the  part  of  the  plaintiff,  which  ad- 
mittedly was  of  material  benefit  to  them  in 
case  the  plaintiff  was  entitled  to  recover  at 
all,  the  plaintiff  is  precluded  from  proceeding 
against  the  defendants.  One  has  no  right  to 
complain   at  anything  which   shows   on  its 


face  to  have  inured  to  his  benefit    Baker  y. 
Central  Grocery  Co.,  83  S.  B.  604. 

[4]  4.  We  think  the  court  erred,  however, 
in  directing  the  Jury  to  find  any  sum  for 
attorney's  fees.  It  is  true  that  the  plain- 
tiff showed  that  he  had  ezi)ended  the  sum  of 
$25  in  payment  of  counsel  who  represented 
him  in  the  action  of  the  Union  Banking  Com- 
pany against  him,  and  this  is  not  denied  by 
the  defendant ;  still  the  Jury  were  not  bound 
by  this  evidence  as  to  the  value  of  the  serv- 
ices rendered  by  the  plaintiff's  attorneys.  A 
very  able  opinion  by  Presiding  Justice  Lump- 
kin will  be  found  in  the  case  of  Baker  v. 
Richmond  City  Mill  Works,  106  Ga.  225,  81 
S.  R  426,  upon  the  subject  of  the  right  of 
a  Jury  to  use  their  "own  knowledge  and 
ideas"  in  cases  where  the  value  of  attorney's 
fees  is  involved.  The  plaintiff,  by  merely 
paying  a  given  amount  to  his  attorney,  could 
not  bind  the  defendant  for  this  amount,  un- 
less there  were  some  evidence  that  the 
amount  so  paid  were  reasonable  and  thus 
computed  so  to  be  by  the  Jury  trying  the 
case.  Aside  fi^om  all  this,  however,  we  are 
of  the  opinion  that  a  court,  under  the  Code 
section  (Civil  Code,  |  4302)  allowing  the  re- 
covery of  the  expenses  of  litigation  in  cer- 
tain cases  therein  named,  would  never  have 
the  right  to  direct  a  verdict  for  any  giv^i 
sum  as  attorney's  fees.  The  Code  section 
reads: 

*'The  expenses  of  litigation  are  not  generally 
allowed  as  a  part  of  toe  damages;  but  if  the 
defendant  has  acted  in  bad  faith,  or  has  been 
stubbornly  litigious,  or  has  caused  the  plaintiff 
unnecessary  trouble  and  expense,  the  jury  may 

We  are  of  the  opinion  that  the  intent  of 
the  lawj  in  the  absence  of  a  contract,  is  to 
leave  the  matter  of  exi)en8es  of  litigation  in 
all  such  cases  as  those  mentioned  therein 
solely  to  the  Jury  trying  the  case. 

Other  than  the  court's  instruction  that  the 
Jury  find  for  attorney's  fees,  we  see  no  ma- 
terial error  in  the  record.  It  is  therefore 
ordered  that  the  plaintiff  write  off  the  at- 
torneys from  the  Judgment  in  this  case,  and, 
when  this  is  done,  that  the  Judgment  be  af- 
firmed. 

Judgment  afilrmed,  with  direction. 

BROYLBS,  J.,  not  presiding. 


(15  Ga.  App.  678) 

YOUNG  v.  DURHAM.     (No.  6656.) 
(Court  of  Appeals  of  Georgia.    Feb.  3,  1915.) 

(Syllabus  hy  the  Court,) 

1.  Plxdoxs  «=>37— Replevin  ^s>69,  72— Tbo- 
v^  and  convebsion  ^s>40— measure  0' 
l>AMAO|:a— Pleading    and   Proof— Value. 
'*Where  the  title  of  a  plaintiff  in  a  trover 
suit  is  held  by  him  as  security  for  purchase 
money  or  other  debt,  and  he  elects  to  take  a 
money  verdict,  he  is  entitled  to  recover  either 
the  highest  value  of  the  property  between  the 
date  of  the  conversion  and  the  date  of  the  tri- 
al, or  the  value  of  the  property  at  the  date  of 
die  conversion   with  interest  thereon,  subject. 
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however,  to  the  condition  that  under  neither 
choice  can  he  recover  more  t^an  the  amount 
of  the  debt  for  which  the  property  stands  as 
security."  Elder  v.  Woodruff  Hardware  & 
Manufacturing  Co.,  9  Ga.  App.  484  (2),  71  S. 
E.  806.  ''As  between  the  original  seller  and 
the  original  purchaser,  the  agreed  price,  as 
stated  in  the  contract  of  sale,  is  prima  facie, 
but  not  conclusive,  evidence  of  the  actual  val- 
ue of  the  property."  9  Ga.  App.  486,  71  S. 
E.  807.  ''The  damages  recovered  cannot  ex- 
ceed the  debt  with  interest  thereon.  If  par- 
tial payment  has  been  made,  the  amount  of 
such  payment  should  be  deducted.  Any  alter-' 
native  verdict  rendered  should  conform  to  these 
limitations,"  Bradley  v.  Burkett,  82  Ga.  255 
(2),  11  S.  E.  492.  See,  also,  Ross  v.  McDuf- 
fie  &  Armstrong,  91  Ga.  120  (3),  16  S.  E.  648. 
* 'Where  suit  was  brought  for  property,  and 
not  for  its  value^  but  the  value  was'  alleged  in 
the  declaration,  it  was  not  necessary  to  prove 
it."  White  V.  White,  71  Ga.  670  (2).  See, 
also,  Gordon  v.  Atlantic  Coast  Lane  Railroad 
Co.,  7  Ga.  App.  354,  356,  66  S.  E.  988.  How- 
ever, "to  authorize  a  money  verdict  in  a  trover 
suit,  there  must  be  some  evidence  to  show  the 


contract  of  conditional  sale  was  in  evidence 
and  set  forth  an  agreed  price  for  the  article 
sued  for  in  trover,  which  furnished  prima  facie 
evidence  of  the  actual  value  of  the  property, 
sufficient,  in  the  absence  of  any  evidence  to  the 
contrary  to  prove  the  value  of  the  property  at 
the  time  of  conversion,  after  deducting  all 
credits  to  which  the  court  found  the  defend- 
ant entitled. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent.  Dig.  §S  95,  96;  Dec.  Dig.  «=>37;  Re- 
plevin, Cent.  Dig.  §§  257-279,  292-295;  Dec. 
Dig.  ^=s>69,  72;  Trover  and  Conversion,  Cent. 
Dig.  fi  232-244;  Dec  Dig.  <S=5>40.] 

2.  Sales  «=s>479— Condition ai*  Sale— Tbo- 
veer-condition    precedent— notice. 

Where  one  sells  to  another  personal  prop- 
ertv  under  a  retention  of  title  contract,  for  a 
dennite  fixed  sum,  which  the  seller  agrees  to 
accept  in  installments  of  $2  per  week,  the  con- 
tract is  executed  as  to  the  seller,  and  the  fail- 
ure of  the  purchaser  to  pay  some  of  the  agreed 
installments  when  due,  or  the  further  fact 
that  the  seller,  on  more  than  one  occasion  and 
without  any  express  agreement  to  modify  the 
original  contract,  or  additional  consideration 
moving  him  to  do  so,  accepts  from  the  pur- 
chaser several  payments  of  $1  only,  would  not 
be  such  a  departure  from  the  terms  of  the  con- 
tract as  to  necessitate  notice  from  the  vendor 
to  the  vendee  of  the  intention  of  the  former  to 
rely  upon  the  exact  terms  of  the  original  con- 
tract relating  to  payments  (Civ.  Code  1910, 
§  4227),  as  a  condition  precedent  to  the  bring- 
ing of  a  suit  in  trover  to  recover  the  property, 
(a)  Especially  is  this  true  where,  as  in  this 
case,  the  undisputed  evidence  shows  that  the 
entire  balance  of  the  purchase  price  was  long 
since  past  due  before  the  suit  was  filed,  even 
had  the  defendant  paid  at  the  rate  of  $1  per 
week  only  until  the  debt  wasBatisfied.  Accord- 
ing to  the  verdict.  $34  was  still  unpaid,  and 
this  amount  was  long  past  due  (either  at  the 
rate  of  $1  or  $2  per  week)  before  the  suit  was 
brought— more  than  three  years  after  the  mak- 
ing of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1418-1432,  1434^1438;  Dec.  Dig.  «=> 
479.] 

3.  CouBTs  ^=>189  —  Municipal  CJoubts  — 
Credibility  of  Evidence— Question  roR 
Court. 

The  failure  of  the  judge  of  the  municipal 
ronrt  of  Atlanta,  sitting  without  a  jury,  to  al- 


low the  defendant  certain  credits  about  which 
there  was  a  conflict  in  the  evidence,  is  not 
proper  subject  for  complaint  in  this  oourtt 
since  the  court  had  the  privilege  of  accepting 
as  true  that  evidence  which  most  commended 
itself  to  his  approval. 

[Ed.  Note.— For  other  cases,  see  CJourts,  Cent 
Dig.  §1  409,  412,  413,  429,  458 ;  Dec.  Dig.  <8=> 
189.] 

4.  Replevin  ^=»106— Monbx  Judgment  — 
Election— Time. 

In  a  trover  suit,  an  election  to  take  a 
money  judgment  for  tne  value  of  the  property 
sued  for  may  be  made  by  the  plaintifr  at  any 
time  during  the  progress  of  the  trial  and  before 
the  case  is  submitted  to  the  jury,  or  (where 
tried  without  the  intervention  of  a  jury)  prior 
to  the  rendition  of  a  judgment  by  the  presid- 
ing judge. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  §{  416-423 ;   Dec  Dig.  «©=»106.] 

5.  Sales  <d=s>479— Tboveb  and  Convebsion 
^s>4,  9,  33  —  Ck>NDiTioNAL  Sale  —  De- 
mand — »  "Convkbsion"  —  Pleading  —  (5o«- 
stbuction. 

The  purpose  of  a  demand  in  a  trover  suit 
ii  to  furnish  evidence  of  a  conversion.  'The 
action  of  trover  being  founded  on  a  concurrent 
right  of  property  and  possession,  an^  act  of 
the  defendant  which  negatives  or  is  inconsist- 
ent with  such  right  amounts  in  law  to  a  *con- 
version.' "  Roper  Grocery  CSo.  v.  Faver,  8 
Ga.  App.  178,  68  S.  E.  883.  See,  also,  Citi- 
zens' Bank  of  Yaldosta  v.  Peeples,  10  Ga.  App. 
703,  74  S.  B.  303.  "As  to  what  constitutes 
a  conversion,  this  court  has  repeatedly  held 
that  possession,  with  a  claim  of  title  adverse 
to  that  of  the  true  owner,  is  sufiident."  Max- 
well T.  Harrison,  8  Ga.  61,  67  (6),  52  Am.  Dec 
385.  And  see  Scarboro  v.  Goethe,  118  Ga.  543, 
45  S.  E.  413,  where  it  was  held  that  '"no  de- 
mand was  nece&sary  where  it  appeared  that 
the  defendant  was  in  possession  of  the  proper- 
ty, claiming  title  thereto,  at  the  time  of  the 
action ;  his  defense  being  that,  owing  ta  pay- 
ments made  and  partial  failure  of  consid- 
eration, he  was  due  only  a  small  balance 
of  the  purchase  money,  of  which  he  made  ten- 
der." 

(a)  The  petition  filed  in  this  case  ezplicitiy 
alleged,  in  the  first  paragraph,  that  the  defend- 
ant was  in  possession  of  the  property  sued  for, 
and  the  defendant  in  response  thereto  denied 
that  he  was  in  possession  of  the  property  (a 
ring),  "for  the  reason  that  he  has  paid  plain- 
tiff in  full  for  the  ring'*:  and  in  the  second  par- 
agraph the  plaintiff  alleged  that  the  defend- 
ant refused  to  deliver  the  property  to  him  or 
to  pay  him  the  profits  thereof;  and  to  this 
defendant  replied  as  follows:  *'In  answer  to 
paragraph  2  of  petition,  this  defendant  had  a 
right  to  refuse  to  deliver  the  ring  described  in 
the  petition,  for  the  reason  that  he  did  not 
have  any  ring  belonging  to  the  plaintiff,  as  he 
had  paid  plaintiff  in  full  for  the  ring."  Meas- 
ured by  the  rule  laid  down  in  section  5637 
of  the  Civil  Code  of  1910,  as  to  the  effect  of 
an  evasive,  answer  where  knowledge  must 
necessarily  be  presumed,  this  answer  might 
fairly  be  construed  to  mean,  not  only  that  the 
defendant  had  refused  to  deliver  the  ring  in 
response  to  a  demand  (since  he  could  not  *'re- 
fuse'*  until  a  demand  was  made),  but  also  that 
the  defendant  did  have  a  ring,  and  in  fact  the 
particular  ring  sued  for;  but  to  this  ring  he 
asserted  title  adverse  to  that  of  the  plaintiff, 
for  the  alleged  reason  that  he  had  paid  the 
plaintiff  in  full  therefor,  and  under  the  rule 
in  Marwell  v.  Harrison,  supra,  that  posses- 
sion with  a  claim  of  title  adverse  to  that  of 
the  true  owner  is  sufficient  to  show  conver- 
sion,  this   claim   of   title   on   the   part  of   the 
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defendant  would  dispense  with  proof  of  demand 
and  would  suffice  to  show  a  legal  conversion. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent, 
Dig.  S§  1418-1432,  1434-1438;  Dec.  Dig.  <&=> 
479:  Trover  and  Conversion.  Cent.  Dig.  §§ 
25-37,  58-83,  203-206;  Dec.  Dig.  iS=»4,  9,  53. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Senes,  Conversion.] 

Russell,  C.  J.,  dissenting. 

Error  from  Municipal  Conrt  of  Atlanta. 

Action  by  B.  B.  Durham  against  Joe  Young. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Frank  L.  Haralson  and  B.  L.  Milling,  both 
of  Atlanta,  for  plaintiff  in  error.  D.  K.  John- 
ston, of  Atlanta,  for  defendant  in  error. 

WADE,  J.    Judgment  affirmed. 

RUSSELL,  0.  J.,  dissents. 


CIS  Ga.  App.  707) 

ATLANTIC  COAST  LINE  R.  CO.  y.  CHAS- 
TAIN.    (No.  5826.) 

(Court  of  Appeals  of  Georgia.     Feb.  3,  1915.) 

(Syllable  hff  the  Court,) 

Raiucoads  ^=:»441,  446--TRIAL  ^=>140— Cred- 
ibility, OF  Witnesses— Question  fob  Jury. 
Where  the  killing  of  the  plaintiff's  cow 
bj  a  train  of  the  defendant  was  shown,  and 
the  plaintiff  relied  entirely  upon  the  legal  pre- 
sumption of  negligence  against  the  railroad  com- 
pany, a  recovery  was  authorised,  unless  this 
presumption  was  fully  overcome  by  the  proof. 
Where  there  were  seeming  conflicts  or  contra- 
dictions, as  to  material  facts  in  the  case,  be- 
tween the  opinionadve  testimony  of  the  defend- 
ant's engineer  and  the  physical  facts  as  dis- 
closed by  his  testimony,  and  where  Chastain, 
the  owner  of  the  cow,  testified  that  the  defend- 
ant's track  was  straight  for  several  hundred 
yards  from  where  the  cow  was  killed,  back  to- 
ward Albany,  and  that  the  train  coming  from 
Albany  had  killed  the  cow,  and  that  the  right 
of  way  of  the  defendant  at  this  point  was  such 
that  Uie  cow  could  have  been  readily  seen  for 
several  hundred  vards  by  the  engineer  of  the 
train,  and  where  it  appeared  from  the  testimony 
of  the  engineer  of  the  defendant,  who  sought  to 
explain  the  killing  and  to  show  the  absence  ot 
negligence,  that  he  made  no  effort  to  stop  the 
train,  because  he  thought  it  impossible  to  do  so, 
and  that,  although  he  saw  the  cow  when  it 
was  50  or  60  yards  distant,  it  was  so  close 
that,  in  his  judgment,  it  was  impossible  for 
him  to  do  anything  toward .  stopping  l^e  train 
before  reaching  the  point  where  the  cow  was, 
and  that  he  did  not  blow  the  whistle,  or  cut 
off  the  steam,  or  make  any  attempt  to  keep 
from  hitting  the  cow,  because  when  he  first  saw 
the  cow  he  thought  it  useless  to  make  an  effort 
to  keep  from  striking  it,  held,  it  was  for  the 
jury  to  determine  whether  or  not  the  explana- 
tion offered  in  behalf  of  the  defendant  complete- 
ly rebutted  the  presumption  of  neg:ligence  cre- 
ated by  the  killing  of  the  cow,  and  they  might 
legitimately  have  concluded  that  the  explana- 
tion of  the  killing  was  insufficient;  the  credibil- 
ity of  the  witnesses  as  well  as  the  question  of 
negligence  being  exclusively  for  them. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |J  1575-1595,  1627-1641 ;  Dec.  Dig. 
<S=>441.  446;  Trial,  Cent  Dig.  §§  334,  335; 
Dec.  Dig.  «=»140.1 

Error  from  Superior  Court,  Thomas  Coun- 
ty;   W.  E.  Thomas,  Judge. 


Action  by  S.  A.  Chastain  against  the  At- 
lantic Coast  Ldne  Railroad  Company.  Judg- 
ment for  plaintiif,  and  defendant  brings  er- 
ror.   Affirmed. 

Bennet  &  Branch,  of  Quitman,  and  J.  H. 
Merrill,  of  Thomasville,  for  plaintiff  In  er- 
ror. Fondren  Mitchell,  of  Thomasville,  for 
defendant  in  error. 

BROYLES,  J.  S.  A.  Chastain  sued  the  At- 
lantic Coast  Line  Railroad  Company  in  a 
Justice's  court  for  the  value  of  a  cow  killed 
by  the  running  of  one  of  its  trains.  The 
Jury  found  a  verdict  in  his  favor,  which,  up- 
on certiorari,  was  sustained  by  the  Judge 
of  the  superior  court;  and  the  defendant 
excepted  to  the  Judgment  overruling  the  cer- 
tiorari. The  only  question  involved  is  wheth- 
er, under  the  facts  and  the  law  applicable 
thereto,  the  recovery  was  authorized. 

It  is  insisted  by  the  plaintiff  in  error  that 
the  presumption  of  negligence  raised  by  the 
killing  was  fully  rebutted  by  the  evidence  of 
its  engineer,  who  testified  that  he  was  the 
engineer  operating  the  train  that  killed  the 
cow;  that  at  the  time  the  cow  was  struck 
it  was  about  dark  (a  little  after  6  o'clock 
on  November  6,  1912) ;  that  he  was  running 
his  engine  on  the  regular  passenger  train 
from  Albany  to  Thomasville;  that  the  en- 
gine was  equipped  with  the  best  headlight  in 
regular  use  on  passenger  trains,  and  that  by 
its  light  he  could  have  seen  from  15  to  20 
feet  beyond  the  sides  of  the  track;  that 
as  he  was  approaching  this  place  his  fire- 
man was  firing  the  engine  and  was  not  look- 
ing out;  that  he  (the  engineer)  was  sitting 
on  his  engineer's  seat  and  was  looking  out, 
but  did  not  see  the  cow  until  the  engine  was 
from  within  50  or  60  yards  of  her,  and  it 
was  so  close  that,  in  his  Judgment,  it  was 
Impossible  for  him  to  do  anything  toward 
stopping  the  train  before  he  got  to  where 
the  cow  was;  that  he  made  no  effort  to 
stop  the  train,  because  he  thought  it  was 
impossible  to  do  so,  nor  did  he  blow  his  whis- 
tle, or  cut  off  his  steam,  or  make  any  at- 
tempt to  keep  from  hitting  the  cow,  because, 
when  he  saw  the  cow,  he  thought  it  useless 
to  make  an  effort  to  keep  from  hitting  it; 
that  when  he  saw  the  cow  she  was  not  where 
the  engine  could  have  struck  her,  but  that, 
after  reaching  the  end  of  his  run  (Thomas- 
ville) he  discovered  cow  hair  on  one  of  the 
projecting  parts  of  the  engine,  and  the  next 
morning,  as  he  was  going  upon  his  run,  he 
saw  the  cow  lying  on  the  track  and  was  sat- 
isfied that  the  projecting  part  of  his  engine 
had  killed  her. 

S.  A.  Chastain,  owner  of  the  cow,  testified 
that  the  defendant's  track  was  straight  for 
several  hundred  yards  from  the  point  where 
the  cow  was  killed  back  toward  Albany,  and 
that  the  train  which  killed  the  cow  was  com- 
ing from  Albany;  that  the  right  of  way  of 
I  the  defendant  at  this  point  was  such  that 
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the  cow  could  hare  been  readily  seen  for  sev- 
eral hundred  yards  by  the  engineer  of  the 
train  going  toward  Thomasvllle. 

The  defendant  waived  any  issue  as  to  the 
fact  that  the  cow  was  killed  by  the  running 
of  the  train,  that  it  was  worth  the  amount 
of  the  judgment,  that  it  was  owned  by  the. 
plaintiff,  or  as  to  anything  else  testified  by 
the  plaintiff,  and  assigned  error  solely  upon 
the  ground  that,  under  the  circumstances  as 
outlined  by  the  testimony  of  the  engineer, 
the  defendant  was  not  liable  for  the  killing 
of  the  cow. 

The  facts  in  the  instant  case  are  di(ferent 
from  those  in  any  of  the  cases  cited  by  the 
learned  counsel  for  plaintiff  in  error. 

In  the  case  of  Macon  &  Augusta  R.  Co.  ▼. 
Vaughn,  48  Ga.  465,  it  appeared  affirmative- 
ly from  the  evidence  (without  contradiction) 
that  there  was  no  negligence  or  want  of  care 
on  the  part  of  the  railroad  company.  There 
a  mule  was  killed  by  the  railroad  company, 
and  the  Supreme  Court  said: 

**The  evidence  of  the  absence  of  any  negligence 
in  running  the  train  at  the  moment  of  the  kill- 
ing of  this  mule  is  very  strong,  and  is  wholly 
uncontradicted.  *  *  *  It  was  night,  and  the 
driver  testifies  positively  to  the  use  of  the  great- 
est care.  A  railroad  company  is  not  liable  for 
an  unavoidable  accident,  even  under  our  stat- 
ute in  relation  to  stock.  If,  with  every  reason- 
able precaution,  proper  lookout,  and  proper 
speed  and  proper  attention,  an  unavoidable  dam- 
age ensues,  a  company  which  has  by  law  a  right, 
under  such  nrecantions,  to  run  its  trains,  Is  not 
responsible.'* 

In  Georgia  Southern  &  Florida  R.  Co.  v.  San- 
ders, 111  Ga.  128, 86  S.  B.  468>  the  cow  came 
tuddehhf  upon  the  track,  in  front  of  the  en- 
gine, and  the  engineer  put  on  hii  brakes  and 
otherwise  used  all  ordinary  care  and  reason- 
able diligence  to  stop  the  train. 

In  Macon,  Dublin  &  Savannah  R.  Co.  ▼. 
Hamilton,  9  Ga.  App.  254,  70  S.  B.  1126,  a 
cow  grazing  near  the  railroad  track  suddenly 
ran  on  the  track,  a  few  feet  in  front  of  the 
engine,'  which  was  runidng  at  a  speed  of 
from  25  to  80  miles  an  hour,  and  was  killed. 
The  undisputed  evidence  of  the  engineer  and 
the  fireman  in  that  case  fully  rebutted  the 
statutory  presumption  of  negligence. 

In  Biacon  &  Birmingham  R.  Co.  ▼.  Revls, 
119  Ga.  832,  46  S.  B.  418,  the  train  was  run- 
ning 85  or  40  miles  an  hour,  and  the  engineer 
first  saw  the  horse  about  25  or  80  feet  from 
the  track.  The  horse  suddenly  walked  to  the 
edge  of  a  cut  and  jumped  down  upon  the 
track.  The  engineer  immediately  shut  off 
steamy  applied  his  emergency  brakes  and 
sounded  the  **oattle  alarm,**  but  all  to  no 
avail.  And  the  court  held  in  that  case  that 
the  presumption  of  negligence  was  fully  re- 
butted. 

In  Macon,  Dublin  ft  Savannah  R.  Co.  y. 
Wood,  8  Ga.  App.  197,  59  S.  B.  595,  a  mule 
was  hit  fust  at  the  time  he  got  upon  the 
tracks  and  the  engineer  checked  the  engine 
and  applied  the  emergency  brakes.  He  could 
not  see  the  mule,  because  of  a  cut  and  scrub 
trees  growing  on  each  side  of  the  cut,  and 


because  he  was  sitting  <m  the  right  of  the 

engine  and  the  mule  came  from  the  left    It 

was  struck  the  moment  he  saw  it 

In  Macon,  Dublin  &  Savannah  R.  Co.  v. 

Barfield,  10  Ga.  App.  10^  72  S.  B.  936,  the 

engineer  testified  that  he  was  so  close  upon 

the  mule  before  he  discovered  it  that  he 

could  not  have  stopped  his  train  in  time  to 

prevent  striking  it,  and  yet  he  threw  en  the 

brakes,    sounded    the    "cattle    alarm,**    and 

slackened  the  speed  of  the  train ;  and  Judge 

Powelhsald: 

"The  testimony  of  the  engineer  that  he  threw 
on  the  brakes  and  brought  about  a  slackenini? 
of  the  speed  of  the  train,  and  that  he  sounded 
the  'cattle  alarm,'  related  to  the  res  gesta  of 
the  transaction." 

In  Georgia  R.  Co.  v.  Wall,  80  Ga.  202,  7 
S.  B.  639,  the  testimony  was  that  the  train 
was  going  downgrade,  and  some  mules  were 
seen  upon*  the  track,  'about  40  yards  ahead* 
and  the  engineer  applied  the  brakes  and  blew 
the  whistle.  This  was  early  in  the  morn- 
ing, before  daylight,  and  a  fog  was  prevail- 
ing at  the  time,  which  prevented  the  mules 
from  being  seen  at  a  greater  distance. 

In  Western  &  Atlantic  R.  Co.  v.  Trimmler, 

84  Ga.  112,  10  &  B.  503,  the  Supreme  Court 

said: 

"The  railroad  company  showed  by  Its  witnese- 
ee— -who  were  uncontradicted— that  they  saw 
the  cow  a  little  distance  off  from  the  track, 
when  the  train  was  running  downgrade  and  very 
rapidly;  that  the  cow  turned  and  came  upon 
the  track:  and  that  everything  was  done  that 
they  conld  do  to  prevent  tne  injury,  but  that  it 
was  impossible  to  stop  the  train  in  time  to 
prevent  It." 

In  Augusta  Southern  R.  Co.  v.  Carroll,  7 
Ga.  App.  138,  66  S.  B.  403,  a  horse  and  a  colt 
were  grazing  about  60  yards  from  a  cut  in 
the  track,  and,  as  the  train  (running  about  30 
to  85  miles  an  hour)  got  a  little  nearer  to 
the  horse,  the  engineer'  testified  it  raised  its 
head  and  started  toward  the  track,  and  im- 
mediately upon  seeing  this,  he  applied  the 
emergency  brakes,  reversed  the  engine,  and 
reached  for  the  whistle  cord,  but,  before  he 
could  get  It  another  empk>3r6  of  the  company, 
upon  the  engine,  had  commenced  soundlitf 
the  cattle  alarm,  and  continued  to  do  so. 

It  is  true  that  In  all  of  these  cases  dted, 
where  the  engineer  put  on  his  brakes,  blew 
his  whistle,  and  sounded  the  cattle  alarm, 
the  killing  of  the  cow,  or  other  animal,  was 
not  prevented.  If  It  had  been,  there  would 
have  been  no  case  brought  On  the  other 
hand,  there  is  no  record  of,  and  no  means 
of  knowiog,  how  many  hundreds  or  thou- 
sands  of  cows,  mules,  and  horses  have  been 
"headed  oft"  and  prevented  from  being  killed 
by  similar  prompt,  precautionary,  and  rea- 
sonable acts  of  diligence  by  railroad  en- 
glneers. 

Of  all  the  cases  in  the  reports  which  we 
have  been  able  to  find,  we  think  that  West^ 
em  &  Atlantic  R.  Co.  v.  Smith,  15  Ga.  App. 
— ,  82  S.  B.  906,  is  most  nearly  on  "all 
fours**  with  the  instant  case.  In  that  case 
the  fireman  of  the  defendant  testified  that 


Ga.) 


KNOX  V.  CRUMP 


169 


he  first  saw  tbe  oow  when  it  was  25  or  30 
feet  distant  from  the  train,  coming  from  be^ 
hind  some  cars  wblch  were  standing  on  the 
third  or  fourth  track  firom  that  on  which  the 
train  was  running,  and  that  he  did  not  have 
time,  from  the  moment  he  saw  the  cow  until 
she  was  hit,  to  tell  the  engineer  to  stop,  or 
to  apply  brakes,  and  that  in  fact  no  brakes 
were  applied,  no  bell  was  rung,  no  whistle 
blown,  and  no  effort  was  made  to  stop  the 
train,  because  he  did  not  think  it  necessary, 
and  nothing  was  done  to  prevent  the  acci- 
dent The  engineer  in  that  case  testified  that 
be  was  sitting  on  his  engineer's  box  <m  the 
right  of  the  engine,  and  that  he  did  not  see 
the  cow  at  all,  and  could  not  see  it  from 
where  he  was.  The  fireman  also  swore  that 
the  cow  came  from  the  left  of  the  train,  and 
that  the  train  could  not  hare  been  stopped 
in  time  to  prevent  the  killing  of  the  cow; 
and  yet  in  that  case  this  court  held  that,  un- 
der the  facts — 


<i 


it  was  for  the  jury  to  determine  whether  or 
not  the  explanation  offered  in  behalf  of  the 
defendant  completely  rebutted  the  presumption 
of  negligence  created  by  the  killing  of  the  cow. 
and  they  might  legitimately  have  conduded 
that  the  explanation  was  insufficient ;  the  cred- 
ibility of  the  witnesses,  as  well  as  the  question 
of  negligence,  being  so  exclusively  for  them." 

In  Central  of  Qa.  B.  Co.  v.  Harden,  118 
Ga.  456,  38  S.  E.  950  (another  **cow"  case), 
the  Supreme  Court  sald:< 

"It  is  a  settled  doctrine  of  this  court  that 
where  a  jury  has  passed  upon  a  case,  and  there 
was  evidence  to  support  their  finding,  and  that 
finding  has  been  approved  by  the  trial  judge, 
in  the  absence  of  any  error  of  law  on  the  iMirt  of 
the  trial  judge,  this  court  will  not  set  sside  the 
verdict,  although  satisfied  that  the  preponder- 
ance of  the  evidence  was  against  the  finding 
naade." 

About  the  only  difllierence  between  the 
Smith  Case,  supra,  and  the  instant  case,  is 
that  in  the  former  the  engineer  did  not  see 
the  cow  at  all,  and  the  fireman  testified  to 
the  material  facts,  and  there  were  apparent 
contradictions  in  his  testimony,  while  in  the 
case  at  bar  the  fireman  did  not  see  the  cow, 
and  the  engineer  testified  to  the  material 
facts,  and  there  were  apparent  contradic- 
tions between  the  opinionative  parts  of  his 
testimony  and  the  physical  facts  as  disclosed 
by  his  testimony.  In  this  case  the  engineer's 
statement  that  the  cow  was  so  close  to  the 
train,  when  he  first  saw  it  (within  50  or  60 
yards),  that,  in  his  judgment,  it  was  impos- 
sible for  him  to  do  anything  toward  stopping 
the  train  before  he  "got  to  where  the  cow 
was,"  i8»  of  course,  a  mere  conclusion  of  the 
witness.  He  further  swore  that  be  made  no 
effort  to  stop  the  train  because  he  thought  it 
impossible  to  do  so,  nor  did  he  blow  the 
whistle,  or  cut  off  the  steam,  or  make  any 
attempt  to  keep  from  hitting  the  cow,  be- 
cause when  he  saw  the  cow  he  thought  it 
useless  to  make  this  effort  If  the  engineer 
had  even  blown  his  whistle  (which,  as  shown 
by  the  phjTslcal  facts,  he  could  have  done), 


this  might  have  frightened  the  cow  away  and 

prevented  the  killing. 

In  Atlantic  Coast  Line  B.  Co.  v.  Whitaker, 

10  Ga,  App.  207,  73  S.  B.  34,  the  engineer 

testified  that  his  train  was  running  85  or  40 

miles  an  hour  when  he  first  saw  the  cow, 

about  50  yards  from  it  and  running  toward 

the  track,  and  that  he  inunediately  €Bpplied 

the  brakes  and  blew  the  whistle. 

**1  tried  to  head  her  off  by  blowing  the  whistle 
[he  swore],  but  could  not"  **I  put  on  the  serv- 
ice brakes  and  checked  the  speed  of  my  engine 
to  about  twenty  miles  an  hour  when  I  struck 
the  cow.  I  did  not  have  time  to  stop  my  en- 
gine." 

So  we  think  that  in  the  instant  case  the 
jury  might  reasonably  have  found  that  the 
engineer  should  at  least  have  blown  his  whis- 
tle and  "tried  to  head  the  cow  off."  Here 
the  engineer,  under  circumstaqces  almost  sim- 
ilar to  those  in  the  Whitaker  Case,  swore 
that  he  did  nothing  toward  stopping  the 
train,  and  did  not  even  blow  his  whistle, 
which  might  have  prevented  the  accident  by 
heading  off  the  cow  from  the  track.  The  en- 
gineer states  he  did  nothing  toward  stopping 
the  train  because  he  thought  it  useless  to 
make  an  effort  to  keep  from  hitting  the  cow. 
In  our  opinion,  he  should  at  least  have  made 
an  effort  to  stop  or  slow  up  the  train,  or,  as 
we  have  said  before,  he  should  at  least  have 
blown  his  whistle  or  sounded  the  "cattle 
alarm.*'  The  judgment  of  all  men  '*bom  of 
woman"  is  fallible,  and  in  an  emergency,  no 
matter  what  we  think,  we  should  make  all 
^orts  possible,  even  though  we  deem  them 
useless,  to 'prevent  injury  to  another,  or  to 
his  property.  How  could  the  engineer  know 
that  if  he  blew  a  sharp  blast  upon  his  whistle 
the  cow  woi^d  not  have  been  frightened  away 
to  safety? 

We  think,  under  the  facts  in  this  case,  that 
it  was  a  question  for  the  jury  as  to  whether 
or  not  the  testimony  for  the  defendant  com- 
pletely rebutted  the  presumption  of  negli- 
gence created  by  the  killing  of  the  cow,  and 
the  judgment  overruling  the  certiorari  is  sus- 
tained. 

Judgment  afilrmed. 


(16  Ga.  App.  S97) 
KNOX  et  al.  v.  CRUMP  et  aL    (No.  5762.) 
(Court  of  Appeals  of  Georgia.     Feb.  3,  1915.) 

.    (ByUobus  by  the  Court.) 

1.  Dbaiks  ^s»14— 'Dbainaqs  Distbiot-*Pbo- 
ceedinos  to  establish— rioht  of  appeal. 
Under  the  drainage  act  (Acts  1911,  pp. 
10SU182),  within  10  days  after  the  report  of  the 
viewers  or  assessors  provided  for  by  the  act  has 
been  confirmed,  or  has  been  rejected  and  the  pro- 
ceeding dismissed  by  the  drainage  court,  any 
party  aggrieved  may  enter  an  appeal  to  the  su- 
perior court  of  the  county,  which  appeal  shidl  be 
^taken  and  prosecuted  as  now  provided  in  civil 
proceedinffs.*^  The  petitioners  and  the  objectors 
have,  under  the  express  provisions  of  the  act, 
the  same  right  of  appeal. 

[Ed.  Note. — For  other  cases,  see  Drains.  Cent 
Dig.  §§  5,  6 ;  .Dec.  Dig.  «=>14.3 
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2.  Drains  <S=>14— Drainage  Districts— Es- 
tablishment—Appeai/—Proceedi  n  g  s. 

On  an  appeal  involvin^r  the  establishment  of 
a  drainage  district  under  the  act  of  1911,  brought 
either  by  those  favoring  or  those  opposing  a 
drainage  project,  the  jury  in  the  supenor  court 
may  determine  the  broad  question  as  to  the  feas- 
ibility or  economic  value  of  the  project,  and 
judgment  may  be  entered  accordingly  in  favor 
of  or  against  the  project,  and  be  transmitted  to 
the  drainage  court ;  and,  if  the  verdict  and  judg- 
ment be  favorable  thereto,  the  drainage  court 
shall  proceed  thereafter  as  if  this  had  been  its 
original  award  or  judgment 

[Ed.  Note.— For  other  cases,  see  Drains,  Gent. 
Dig.  S§  5,  6 ;  Dec.  Dig.  «=:>14.] 

(Additional  Syllabus  by  Editorial  Staff.) 

8.  Drains  ^=»14— Drainage  Distb)ict— Es- 
tablishment —  Proceedings  — -  "Dismiss- 
al." 

The  "dismissal"  authorized  by  the  drainage 
act  (Acts  1911,  p.  118,  §  16),  providing  that,  if 
the  court  find  that  the  cost  of  construction  is 
greater  than  the  resulting  benefit,  the  proceed- 
ings shall  be  dismissed,  is  only  nominally  a  dis- 
missal, and,  in  fact  and  in  law,  ia  a  judgment  on 
the  merits. 

[Eid.  Note.— For  other  cases,  see  Drains,  Gent. 
Dig.  §1  5,  6 ;   Dec.  Dig.  <d=s>14. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Dismissal.] 

Error  from  Superior  Court,  Franklin 
County;    D.  W.  Meadow,  Judg^ 

Petition  by  T.  H.  Knox  and  others  to  the 
drainage  court  of  Franklin  county  praying 
for  the  creation  of  a  drainage  district,  and  to 
the  final  report  of  the  board  of  viewers,  Mrs. 
J.  W.  Crump  and  others  filed  objections. 
From  an  order  of  the  superior  court  dismiss- 
ing an  appeal  from  an  order  dismissing  the 
proceedings,  petitioners  bring  error.  Re- 
versed. 

J.  H.  Skelton,  of  Hartwell,  H.  H.  Chand- 
ler, of  Lavonia,  and  W.  R.  Little,  of  Cames- 
ville,  for  plaintiffs  in  error.  Geo.  L.  Goode 
and  W.  S.  McDaniel,  both  of  Gamesville,  for 
defendants  in  error. 

WADE,  J.  This  case  originated  under  the 
act  of  1911  establishing  drainage  courts,  fix- 
ing their  powers,  etc.  Acts  1911,  pp.  108- 
132.  T.  H.  Knox  and  others  presented  their 
petition  to  the  drainage  court  of  Franklin 
county,  praying  for  the  creation  of  a  drain- 
iage  district  in  the  counties  of  Franklin  and 
Stephens.  It  appears  from  the  record  that 
all  the  necessary  pr^minary  orders  were 
passed,  and  such  other  proceedings  had  in 
accordance  with  the  requirements  of  the  act 
as  to  bring  the  case  properly  before  that 
court  for  a  final  hearing  on  December  29, 
1913.  On  this  date  Mrs.  J.  W.  Crump  and 
a  number  of  others  owning  lands  in  the  sup- 
posed drainage  district  filed  objections  to  the 
final  report  of  "the  board  of  viewers,"  and 
the  court,  after  considering  the  report  made 
by  the  board  and  the  objections  thereto, 
passed  an  order  on  December  31,  1913,  dis- 
missing the  entire  proceedings.  From  this 
order  of  dismissal  the  petitioners  entered 
their  appeal,  within  the  period  of  4  days 


(omitting  Sunday),  from  the  drainage  court 
to  the  superior  court  of  Franklin  county, 
and,  upon  motion  of  the  defendants,  when 
the  case  was  called  in  its  order  in  the  su- 
perior court,  the  appeal  was  dismissed.  The 
petitioners  filed  their  bill  of  exceptions  to 
the  judgment  of  the  superior  court,  and  the 
sole  question  for  determination  is  whether 
or  not  the  superior  court  erred  in  refusing 
to  entertain  the  appeal  from  the  order  of  the 
drainage  court  dismissing  the  entire  drain- 
age proceedings. 

[1]  The  act  of  1911  (section  16)  provides 
that,  if  at  the  final  hearing  objections  in 
writing  to  the  report  of  the  "viewers'*  are 
filed  by  the  landowner,  it  shall  be  tbe  duty 
of  the  court  to  carefully  review  the  report  of 
the  viewers,  as  well  as  the  objections  filed 
thereto,  and  make  such  changes  as  are  nec- 
essary to  render  substantial  and  equal  jus- 
tice to  all  the  landowners  in  the  district, 
and — 

"if  in  the  opinion  of  the  court  the  cost  of  con- 
struction, together  with  the  amount  of  damages 
assessed  is  not  greater  than  the  benefits  that 
will  accrue  to  the  land  affected,  the  court  shall 
confirm  the  report  of  the  viewers.  It  however, 
the  court  finds  that  the  cost  of  construction,  to- 
gether with  the  damages  assessed,  is  greater 
than  the  resulting  benefit  that  will  accrue  to  the 
lands  affected,  the  court  shall  dismiss  the  pro- 
ceedings at  the  cost  of  the  petitioners." 

Section  17  is  as  follows: 

"Any  party  aggrieved  may»  within  ten  days  - 
after  the  confirmation  of  the  assessors'  report, 
appeal  to  the  superior  court  Such  appeal  shall 
be  taken  and  prosecuted  as  now  provided  in 
dvil  proceedings.  Provided,  that  uie  right  of 
appeal  shall  obtain  in  all  cases  of  dispute  as 
now  provided  by  law,  and  in  accordance  with 
this  act" 

It    appears    from    the    record    that    the 
grounds  insisted  upon  by  the  defendants  in 
error  in  their  motion  to  dismiss  the  appeal 
in  the  superior  court  were,  in  substance,  as 
follows:     (1)  That  there  can  be  no  appeal 
to  the  superior  court,  because  the  proceed- 
ings in  the  drainage  court  were  dismissed; 
(2)  that  the  judgment  of  the  drainage  court 
was  final  and  conclusive  against  all  the  par- 
ties plaintiff;   (3)  that  no  appeal  to  the  su- 
perior court  could  be  had,  except  from   a 
judgment  of  the  drainage  court  confirming 
the  report  of  the  assessors ;   (4)  that  the  act 
of  1911  vests  no  jurisdiction  in  the  superior 
court  to  render  a  judgment  establishing  a 
drainage  district  as  contemplated  by   that 
act,  and  no  legal  and  enforceable  judgment 
could  be  molded  upon  a  verdict  In  the  supe- 
rior court  in  behalf  of  the  petitioners   In 
such  a  case;    (5)  that  there  is  no  appellate 
jurisdiction  in   the  superior  court  to  bear 
and  determine  the  issues  raised  by  the  plead- 
lilgB  in  the  case. 

"The  technical  right  of  appeal  was  unkno\cii 
to  the  common  law,  and  exists  only  by  statute 
or  constitutional  provision."  Davison  v.  Bush, 
8  Ga.  App.  34,  36,  68  S.  E.  495,  496. 

In  Roser  v.  Marlow,  R.  M.  Charlt  543,  it 
was  held  by  Judge  Charlton: 
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"That  an  appeal  can  only  be  had  when  it  is 
expressly  given,  and  a  certiorari  always  Ues, 
unless  it  has  been  expressly  taken  away." 

"An  appeal  from  an  infenor  court  to  a  supe- 
rior court  for  anothei;  trial,  as  an  original  case, 
was  unknown  to  the  common  law.  Such  ap- 
peals are  of  statutory  origin,  and  the  practice 
and  mode  of  procedure  are  prescribed  by  stat- 
ute."   Robini  --  *        - 

61  S.  E.  115. 


ute."    Robinson  v.  McAlpin,  130  Ga.  4^»  490, 


^» 


"The  Constitution  provides  that  the  superior 
court  shall  have  appellate  jurisdiction  *in  all 
such  cases  as  may  be  provided  by  law.*  Civil 
Code  [of  1895]  §  5845.  In  construing  a  similar 
provision  in  reference  to  appeals  of  cases  in 
the  justice's  court,  it  was  held  that  the  provi- 
sion in  the  Constitution  was  not  self-executing, 
and  therefore  did  not  become  operative  until 
legislative  action  regulating  the  mode  and  man- 
ner of  appeaL  Hendrix  v.  Mason,  70  Ga.  523. 
The  appellate  jurisdiction  of  the  superior  court 
must  be  exercised,  and  can  only  be  exercised, 
in  such  cases  as  are  provided  by  law."  De  La- 
mar V.  Dollar.  128  Ga.  66  (3),  57  S.  E.  89 ;  Id., 
1  Ga.  App.  687,  696,  57  S.  E.  85,  89. 

*'The  Constitution  declares  that:  The  right 
of  trial  by  jury,  except  where  it  is  otherwise 
provided  in  this  Constitution,  shall  remain  in- 
violate.* But  the  preservation  of  the  right  'in- 
violate' did  not  operate  to  confer  a  right  of 
trial  by  jury  in  all  proceedings  of  whatsoever 
character,  where  no  such  right  had  ever  exist- 
ed. ♦  ♦  •  In  a  proceeding  to  validate  bonds, 
no  judgment  for  money  or  land  is  entered  against 
the  present  complainants  or  any  other  citizena 
or  taxpayers;  no  direct  judgment  for  immediate 
recovery  of  money  is  even  entered  against  the 
municipality.  The  proceeding  is  not  one  of 
the  class,  either  in  terms  or  by  analogy,  in 
which  jury  trials  have  ever  existed  as  matter 
of  right,  and  it  does  not  fall  within  the  consti- 
tutional providon  above  quoted."  Lippitt  v. 
Albany,  131  Ga.  629,  631,  ^2,  63  S.  B.  33.  34. 

It  Is  apparent  from  these  and  from  numer- 
ous other  decisions  of  the  Supreme  Court 
that  the  determination  of  the  questioii  wheth- 
er or  not  the  plaintiffs  in  error  were  entitled 
to  an  appeal  to  the  superior  court  most  rest 
primarily  upon  whether  or  not  the  statute 
itself  provides  for  or  authorizes  such  an  ap- 
peal, since  the  right  to  such  an  appeal  is 
neither  guaranteed  by  the  Constitution  nor 
provided  for  under  general  law  relating  to 
like  appeals  to  the  superior  court  It  will 
be  observed  that  section  17,  supra,  provides 
that  an  appeal  to  the  superior  court  may  be 
tiad  'Vithln  10  days  after  the  confirmation 
of  the  assessors*  report/*  and  further  de- 
clares that  the  right  of  appeal  "shall  obtain 
in  all  cases  of  dispute  as  now  provided  by 
law,  and  in  accordance  tcith  this  ad**  (Italics 
ours).  A  reasonable  interpretation  must  al- 
ways be  given  to  any  act  of  the  Legislature 
where  possible,  and,  bearing  this  in  mind,  we 
cannot  rationally  reach  the  conclusion  that 
in  this  act  the  Legislature,  while  allowing 
the  right  of  appeal  to  those  resisting  the  con- 
firmation of  a  report  from  drainage  asses- 
sors, intended  to  withhold  this  right  from 
those  seeking  such  confirmation.  We  may  not 
assume  that  the  Legislature  would  deny  to 
one  class  what  was  duly  and  in  terms  accord- 
ed another,  or  that  any  discrimination  be- 
tween dlflPerent  citizens  would  be  intentional- 
Ijr  created,  unless  perhaps  for  paramount 
reasons  of  public  policy ;  and  in  this  instance 
it  cannot  be  maintained  that  it  would  be 


against  public  policy  to  extend  to  those  at- 
tempting to  put  into  effect  an  act  adopted  for 
the  public  good  the  same  right  of  appeal  to 
a  higher  tribunal  which  Is  by  the  express 
terms  of  the  statute  granted  to  those  who  in- 
terpose objections  thereto,  prompted  by -per- 
sonal considerations  alone.  Again,  if  the 
drainage  court  is  a  court  from  whose  finding 
on  the  facts  against  a  particular  drainage 
plan  no  appeal  can  be  taken,  it  might  easily 
be  possible  that  the  court,  if  inimical  to  the 
drainage  law,  would  conscientiously,  and 
ofttimes  mistakenly,  disapprove  of  every 
drainage  project  presented  for  its  considera- 
tion, as  not  being  of  sufilclent  prospective 
value  to  authorize  the  necessary  cost,  and 
thus  nullify  the  act  entirely. 
Section  17  provides  that:      ' 


(( 


'Any  party  aggrieved  may,  within  ten  days 
after  the  confirmation  of  the  assessors'  report, 
appeal  to  the  superior  court." 

That  section  does  not  say  any  xmrty 
aggrieved  by  confirmation  of  the  report,  but 
any  party  aggrieved,  presumably  in  any  way, 
either  by  the  confirmation  of  the  report,  or 
by  the  refusal  of  the  drainage  court  to  con- 
firm the  same.  Construing  section  17  alto- 
gether, it  is  dear  that  the  Legislature  In- 
tended to  confer  upon  "any  party  aggrieved*' 
the  right  of  appeal  to  the  superior  court, 
since  the  last  clause  of  that  section  declares 
expllcltiy: 

"That  the  right  of  appeal  shall  obtain  in  all 
cases  of  dispute  as  now  provided  by  law,  and 
in  accordance  with  this  act" 

This  broad  and  sweeping  provision  must  be 
construed  to  literally  cover  "all  cases  of  dis- 
pute," or  else  it  would  amount  to  mere  idle 
statement  and  would  be  surplusage  only. 

It  is  true  this  clause  provides  that  the 
right  of  appeal  shall  obtain  "as  now  provid- 
ed by  law,  and  in  accordance  with  this  act," 
and  at  the  time  the  act  was  passed  there 
was  no  general  provision  of  law  guarantee- 
ing or  providing  for  si^  a  right  of  appeal, 
so  that  the  right  of  appeal  referred  to  must 
exist  "In  accordance  with  this  act,"  or  not 
at  all.  Taking  the  section  as  a  whole,  it 
appears  to  us  that  the  evident  intention  of 
the  Legislature  was  to  allow  the  right  of 
appeal  in  all  cases  of  dispute  to  any  party 
aggrieved,  "within  10  days  after  the  con- 
firmation of  the  assessors*  report,"  which  we 
construe  to  mean  within  ten  days  from  the 
time  the  court  rendered  Judgment  upon  the 
question  of  confirming  the  assessors'  report, 
irrespective  of  whether  that  Judgment  was 
for  or  against  confirmation;  and  we  fur- 
ther conclude  that  the  language  in  the  last 
clause  of  this  section,  "as  now  provided  by 
law,  and  in  accordance  with  this  act,*'  means 
that  the  right  of  appeal  shall  be  exercised  as 
provided  under  the  existing  general  law,  ex- 
cept In  so  far  as  that  law  may  be  modified 
by  this  act;  for  Instance,  the  right  of  ap- 
peal to  be  exercised  within  ten  days,  insteaii 
of  within  four  days,  as  provided  by  the  Civil 
Code,  f§  5000,  5001. 
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It  1b  urged  wltb  much  force  in  behalf  of 
the  defendants  in  error  that,  inasmuch  as 
section  16  of  the  act  provides  that  in  the 
event  "the  court  finds  that  the  cost  of  con- 
struction, together  with  the  damages  assess- 
ed, is  greater  than  the  resulting  benefit  that 
will  accrue  to  the  lands  affected,  the  court 
shall  dismiss  the  proceedings  at  the  cost  of 
the  petitioners,"  that  it  was  the  intention  of 
the  Legislature  to  make  the  action  of  the 
drainage  court  in  refusing  to  confirm  the  re- 
port of  the  'Mewers"  and  in  dismissing  the 
petition  for  the  establishment  of  a  drainage 
district  absolutely  final  and  conclusive.  The 
act  provides  that  the  derk  of  the  superior 
court,  together  with  the  board  of  commis- 
sioners of  roads  and  revenues,  or,  if  there  be 
no  such  board,'  with  the  ordinary  of  any 
county  of  the  state  of  Georgia,  shall  consti- 
tute the  drainage  court  The  original  act  of 
1911  further  provided  (section  26)  that,  where 
any  public  ditch,  drain,  or  public  water 
course  established  under  the  provisions  there- 
of crosses  a  public  highway,  the  actual  cost 
of  constructing  the  same  across  the  high- 
way, "or  removing  old  bridges  or  building 
new  ones,"  should  be  paid  from  the  fund 
of  the  drainage  district;  but  by  the  amend- 
ment of  1913  (Acts  1913,  pp.  85,  86,  §  3)  it  is 
provided  that  the  cost  of  building  all  new 
bridges  under  the  act  of  1911  "shall  be  borne 
and  paid  for  by  the  county."  8o  it  appears 
that  when  the  drainage  board,  under  the  law 
as  amended,  has  under  advisement  the  ques- 
tion of  whether  the  benefits  from  a  particu- 
lar drainage  project  wUl  exceed  the  cost 
thereof,  the  court  (composed  partly  of  the 
county  ofllcers  having  In  charge  its  fiscal  af- 
fairs) must  in  many  cases  consider  the  ad- 
visability of  building  new  bridges  at  the  cost 
of  the  county  which  may  or  may  not  be  of 
general  advantage  to  the  citizens  of  the 
county.  It  might  happen  that  the  cost  of 
certain  new  bridges  made  necessary  by  the 
adoption  of  some  drainage  project  would  far 
exceed  the  gross  value  of  all  the  lands  to  be 
benefited  by  new  canals,  ditches,  etc.,  and  In 
such  a  case  the  county  authorities  constitut- 
ing the  drainage  court,  and  especially  the 
particular  members  of  that  court  upon  whom 
devolved  the  management  of  the  revenue  of 
the  county,  might  well  hesitate  to  approve 
such  a  project,  and  might  dismiss  the  peti- 
tion for  this  reason. 

Generally  speaking,  the  county  commis- 
sioners (or  the  ordinary,  where  there  are  no 
such  commissioners)  have  a  very  broad  dis- 
cretion in  determining  whether  or  not  they 
will  build  bridges,  erect  courthouses,  or  con- 
struct other  public  improvements;  and  this 
discretion,  as  well  as  their  discretion  in  levy- 
ing taxes  for  any  such  purpose,  will  not  be 
disturbed  by  the  superior  court,  unless  plain- 
ly and  manifestly  abused,  notwithstanding 
that  court  has  express  authority  to  review 
the  levy  of  taxes  for  such  purposes  by  man- 
do  mus  or  injunction,  as  the  nature  of  the 
cai$e  may  require,  as  provided  In  section  606 


of  the  Civil  Ck>de.  Gaines  v.  Dyer,  128  Ga. 
585,  68  8.  E.  175.  In  reference  to  the  erec- 
tion of  public  buildings  in  the  various  coun- 
ties of  this  state,  the  Supreme  Court  said, 
in  the  case  of  Commissioners  v.  Porter  Mfg. 
Company,  103  Ga.  613,  617,  30  S.  B.  547,  649: 

"The  discretion  vested  in  the  county  authori- 
ties must  be,  from  the  nature  of  the  case,  a 
broad  one,  and  therefore  the  reviewing  power 
of  the  Judge  of  the  superior  court  must  be  ex- 
ercised with  caution,  and  no  interference  had 
unless  it  is  dear^and  manifest  that  the  county 
authorities  are  abusing  the  discretion  vested  in 
them  by  law." 

Again,  in  Anderson  v.  Newton,  123  Ga.  612, 
621,  61  S.  E.  608,  612,  the  court  said: 

"Equally  clear  is  it  that  the  court  correctly 
held  that  the  board  of  county  oonunissloners 
was  vested  with  discretionary  power  with  re- 
spect to  deciding  whether  or  not  tiie  erection 
of  a  new  courthouse  was  a  present  and  urgent 
public  necessity,  and,  if  so,  upon  what  side  it 
should  be  built'' 

So,  it  would  seem,  by  analogy  of  reason- 
ing, that  the  question  whether  or  not  a  drain- 
age project  which  carried  with  it  the  neces- 
sity for  new  bridges  to  be  erected  in  the 
drainage  district  at  the  expense  of  the  coun- 
ty should  be  approved  and  confirmed,  or  al- 
together rejected  and  dismissed,  by  the 
drainage  court,  composed  of  county  officials, 
would  be  a  county  matter  coming  perhaps 
within  their  discretion,  and  that  such  discre- 
tion would  not  be  subject  to  review,  unless 
palpably  abused.  We  think  undoubtedly  this 
would  be  correct  if  It  were  not  for  the  express 
declaration  in  the  act  of  1911  providing  for 
an  appeal  to  the  superior  court,  whereby  the 
entire  issue  as  to  the  comparative  cost  and 
benefit  of  a  drainage  plan,  including  aU 
necessary  bridges,  etc,  can  be  settled  in  a 
de  novo  investigation. 

Giving  section  17  the  construction  we  have 
given  it,  another  connected  question  remains 
to  be  determined.  Section  16  provided  that, 
if  the  court  finds  that  the  cost  of  construc- 
tion, etc.,  is  greater  than  the  resulting  bene- 
fits which  will  accrue  to  the  lands  affected, 
the  court  shall  "dismiss"  the  proceedings, 
and  the  query  naturally  suggests  itself:  How 
may  a  case  which  has  been  dismissed,  and 
therefore  entirely  thrown  out  of  court,  be 
appealed  to  another  tribunal?  In  other 
words.  What  Is  there  to  appeal  from,  if,  in 
consequence  of  the  Judgment  dismissing  the 
case,  nothing  remains  In  court?  It  has  been 
many  times  decided,  however,  by  the  Su* 
preme  Court  that,  where  a  decision  in  a. 
Justice's  court  is  to  the  effect  that  the  plain- 
tifTs  evidence  is  insufficient  to  uphold  the 
action,  notwithstanding  the  Judgment  be  one 
dismissing  the  suit,  it  is,  In  fact,  an  adjudi- 
cation upon  the  merits  as  to  the  matter  ol: 
fact  involved  in  the  trial,  and  the  plaintiff 
is  entitled  nevertheless  to  an  appeal  to  a 
Jury.  See  Savannah,  Florida  &  Western  Ry. 
Co.  V.  McMillan,  95  Ga.  504,  22  S.  E.  27a 
It  is  true  that  in  Toole  v.  Edmondson,  104 
Ga.  776,  783,  31  S.  B.  26,  28»  Justice  Cobk 
said: 
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"When  the  effect  of  the  ruling  la  to  diamias 
the  case  or  entire  proceeding,  the  exeliuive  rem- 
edy is  certiorari,  wlthoat  regard  to  the  amount 
involved." 

But  as  to  that  case  the  Supreme  Court, 
In  HoUis  Y.  Doster,  U3  Qa.  115,  118,  38  S. 
S.  308,  309,  said: 

"In  Toole  t.  Edmondaon,  104  Qa.  788  [81  S. 
E.  28],  Mr.  Justice  Cobb  laid  down  certain 
*rules  to  determine  whether  certiorari  or  appeal 
is  the  proper  remedy.'  In  fon^nlating  these 
rules,  he  used  several  expressions,  the  substance 
of  which  was  that  there  could  be  no  appeal 
where  the  effect  of  the  decision  appealed  from 
was  to  dismiss  the  case.  These  expressions  must, 
in  the  light  of  the  ruling  in  McMillan's  Case 
and  the  principle  which  underlies  it,  be  under- 
stood as  conveying  the  idea  that  an  appeal  will 
not  lie  where  the  case  is,  without  trial,  dis- 
posed of  by  a  judgment  of  dismissal^  based  upon 
a  view  of  law  or  praoiioe  entertained  "hy  the 
trial  judge  or  juetioe  [italics  ours],  the  logical 
result  of  which,  whether  the  view  itself  be  cor- 
rect or  incorrect,  is  to  take  the  case  out  of 
court  by  the  dismissal  route.  Dismissal  by  the 
<*ourt  before  or  without  trial  leaves  no  case  to 
be  dealt  with  by  appeal,  but  dismissal  after 
trial,  whether  as  the  result  of  evidence  or  for 
lack  of  evidence.  wlU  not  cut  off  or  impair  the 
right  of  appeal. 

Again,  the  court  says  in  the  same  case: 

"When  a  case  involving  a  disputed  issue  of 
fact  is  tried  by  a  justice  of  the  peace  in  a  jua- 
tice*s  court,  and  be  decides  that,  under  the  evi- 
dence submitted,  the  plaintiff  la  not  entitled  to 
recover,  he  riiould  render  a  judgment  for  the  de- 
fendant ;  but  if,  instead  of  so  doing,  he  dismisses 
the  action,  the  plaintiff  may  nevertheless  enter 
an  appeal,  for  the  dedsion,  notwithstanding 
the  form  of  the  judgment,  is,  in  substance,  an 
adjudication  on  the  merits  as  to  the  matter 
of  fact  in  controversy  at  the  trial.** 

In  the  same  case  tlie  whole  subject  is 
▼ery  fully  and  lucidly  discussed,  and  in 
Keal  y.  Fox,  114  Ga.  164,  39  S.  E.  860,  the 
ruling  in  that  case  is  referred  to  and  ap- 
proved. 

From  the  very  nature  of  the  case  it  is  ap- 
parent that,  before  tlie  drainage  court  could 
determine  whether  the  particular  drainage 
project  would  be  beneficial  or  not,  it  was 
necessary  for  that  court  to  consider  the  par- 
ticular evidence  affecting  this  question^  which 
the  law  itself  authorizes  the  court  to  re- 
ceive; uid  it  is  made  the  express  duty  of 
the  court,  before  confirming  the  report  of 
the  assessors  or  dismissing  the  proceeding 
at  the  cost  of  the  petitioners  "to  carefully 
review  the  report  of  the  viewers  and  the  ob- 
jections filed  thereto**;  so  that  a  dismissal 
under  such  circumstances  is,  after  all,  an 
adjudication  on  the  merits  of  the  question 
b^ore  the  court  for  solution;  and  hence, 
under  the  rules  suggested  in  the  various  cas- 
es above  referred  to  relating  to  dismissals  in 
Justice*s  courts  where  the  evidence  was  con- 
aidered,  the  judgment  of  the  drainage  court 
In  dismissing  such  a  petition  is  necessarily 
an  adjudication  on  the  merits,  and  is  there- 
fore subject  to  appeal. 

in  The  only  embarrassment  here  arises 


from  the  use  of  the  word  "dismissal"  in  the 
act  itself,  but,  when  we  consider  section  17, 
j)roviding,  as  we  hold,  for  the  right  of  ap- 
peal in  all  cases  of  dispute,  and  expressly 
authorizing  "any  party  aggrieved  to  enter 
his  appeal  to  the  superior  court,*'  we  are 
constrained  to  the  view  that  the  "dismissal** 
contemplated  and  authorized  in  section  16 
is,  after  all,  only  nominally  a  dismissal,  and, 
in  fact  and  in  law,  is  a  judgment  on  the 
merits. 

We  see  no  reason  why  a  Jury,  composed  of 
citizens  who  may  be  assumed  to  have  at 
heart  the  interest  of  their  home  county,  who^ 
under  every  view  of  section  17  of  the  act  of 
1911,  would  be  authorized  to  pass  upon  the 
contentions  of  one  objecting  to  the  confirma- 
tion of  a  drainage  report  affecting  his  inter- 
est, could  not  equally  well  be  trusted  to  de- 
termine an  fippeal  brought  by  those  seeking 
to  establish  such  a  district;  and  it  is  <dear 
to  us  that  the  intention  of  the  Legislature 
was  to  accord  to  all  parties  equal  rights,  and 
we  therefore  hold  that  the  trial  judge  erred 
in  dismissing  the  appeaL 

[21  One  of  the  objections  urged  by  the  de- 
fendants was  that  the  superior  court  was 
not  vested  with  appellate  jurisdiction  to 
hear  and  determine  the  issues  raised  by  the 
pleadings  in  the  case,  or  to  render  any  Judg- 
ment establishing  such  a  drainage  district 
as  is  contemplated  by  the  act  of  1911,  and  no 
legal  and  enforceable  Judgment  could  be 
molded  upon  a  verdict  in  behalf  of  petition- 
ers seeking  the  drainage  district  The  su- 
perior court,  on  appeal,  would  take  up  the 
only  question  passed  upon  hy  the  drainage 
court  and  the  only  question  to  be  determin- 
ed in  the  de  novo  investigation  in  the  su- 
perior courtr-to  wit,  the  feasibility  of  the 
drainage  scheme,  its  economic  value,  etc.; 
and,  if  a  jury  found  in  favor  of  the  project 
and  against  the  Judgment  of  the  drainage 
l)oard  (where  the  petition  had  been  dismissed 
by  that  board),  a  judgment  might  be  there 
entered  up  accordingly,  and,  upon  the  trans- 
mission of  this  judgment  to  the  drainage 
court,  that  court  could  thereupon  proceed 
to  appoint  a  board  of  drainage  commission- 
ers, and  do  such  other  acts  as  it  would  have 
been  authorized  to  do  had  its  original  de- 
cision been  in  favor  of  confirmation.  So,  also, 
'  If  the  drainage  court  confirmed  any  particu- 
lar drainage  project,  any  party  aggrieved 
by  the  ccMifirmation  might  take  a  Judgment 
of  the  drainage  court  to  the  superior  court 
by  appeal,  and,  upon  a  verdict  of  a  jury 
against  the  project,  judgment  might  be  en- 
tered up  in  the  superior  court  and  transmit- 
ted to  the  drainage  court,  which  could  then 
proceed  to  collect,  by  proper  prooeedings, 
any  costs,  etc,  outstanding. 

Judgment  reversed. 

BROYLBS,  J^  not  presiding. 
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(15  Ga.  App.  6S7) 
OLEVELANIX-MANNING  PIANO  CO.  t. 
STEWART.    (No.  6594.) 

(Court  of  Appeals  of  Georgia.     Feb.  8,  1015.) 

(ByUahuM  hy  the  Court.) 

1.  Attachment  ^=»125  —  Application— Suf- 
ficiency Against  Demubsek  —  Invalid 
Ground. 

An  attachment  is  not  subject  to  general  de- 
murrer if  it  contains  one  yalid  ground  of  at- 
tachment, although  it  contains  another  ground 
which  affords  no  basis  for  attachment 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  §{  344-850;  Dec.  Dig.  <S=s>125.] 

2.  Appeal  and  Ebbob  ^s»107&— Asbignhxnt 
OF  Ebbob— Abandonment. 

The  ruling  upon  the  defendant's  plea  to  the 
Jurisdiction,  not  being  argued  in  the  brief,  must 
be  treated  as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8{  4256-4261 ;  Dea  Dig.  ^=s» 
1078.] 

8.  Landlobd  AfND  Tenant  #=s»28,  42— Pbin- 
oiPAL  AND  Agent  «=»100— Authdbitt  of 
Agent  —  Rental  (Ik>NTBACT  —  Execution— 

COGVSTBUCTION. 

In  the  absence  of  an  express  understanding 
to  the  contrary,  a  contract  for  the  rental  of  a 
storehouse  is  to  be  presumed  to  extend  for  a 
period  of  one  year  (Civ.  Code  1010,  §  3708); 
and,  since  a  contract  of  rental  for  a  period  not 
exceeding  12  months  may  rest  in  parol,  an  agent 
in  general  charge  of  his  principal's  business 
may  make  a  binding  contract  of  rental  with  an- 
other person  for  a  period  of  12  months,  although 
authority  to  make  the  contract  has  not  been 
conferred  in  writing,  and  although  the  agent 
is  employed  only  by  the  month. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H  60,  106;  Dec.  Dig.  «=» 
28.  42;  Principal  and  Agent  Cent  Dig.  f|  262- 
273,  345,  864,  368-878;  Dec.  Dig.  <8=>100.] 

4.  Tbial  ^=>141  —  Dibection  of  Ybbdict  — 
Evidence. 

When,  upon  a  review  of  all  the  evidence, 
with  the  reasonable  deductions  therefrom,  it  is 
manifest  that  there  is  but  one  finding  which 
can  be  legally  supported,  it  is  not  reversible 
error  to  direct  a  verdict  Davis  v.  Kirkland,  1 
Ga.  App.  5-10,  58  S.  E.  209. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  336;  Dec.  Dig.  «=s>141.] 

Error  from  City  Court  of  Carrollton; 
James  Beall,  Judge. 

Action  between  the  Cleveland-Manning  Pi- 
ano Company  and  W.  J.  Stewart  From  the 
Judgment  the  Piano  Company  brings  error. 
Affirmed. 

J.  O.  Newell  and  Roop  &  Fielder,  all  of 
Carrollton,  for  plaintiff  in  error.  S.  Holder- 
ness,  of  Carrollton,  for  defendant  in  error. 

RUSSELL,  C.  J.    Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 


(15  Ga.  App.  669)  

HALL  V.  HOLMAN  et  al.     (No.  5610.) 
(Court  of  Appeals  of  Georgia.     Feb.  8,  1915.) 

(SylldbuM  hy  the  Court,) 

1.  Appeal  and  Error  ^=>057— Judgment  ^=» 
139  —  dlscretign  ary  rulino  —  default  — 
Setting  Aside. 

Whether   a   judgment    by    default   will   be 

Bet  aside  or  not  is  a  question  addressed  to  the 


sound  discretion  of  the  coart  by  which  It  was 
rendered,  and  this  conrt  will  not,  as  a  general 
rule,  interfere,  unless  such  discretion  has  been 
grossly  abused.     Lambert  v.  Smith,  57  Ga.  25. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  8823;  Dec.  Dig.  «=»957; 
Judgment,  Cent.  Dig.  §|  265>268;  Dec.  Dig. 
489.] 


2.  Judgment  ^=»148  •—  Default  —  Setting 
Aside— GaouNDa 

That  the  defendant  failed  to  file  a  plea  at 
the  appearance  term  "on  account  of  a  misun- 
derstanding between  client  and  counsel  is  un- 
fortunate, but  the  fact  presents  no  legal  reason 
whv  the  plaintiff,  who  acted  but  in  the  exercise 
of  his  right,  should  have  the  leeal  results  of  his 
suit  set  aside  and  again  enter  the  field  of  litiga- 
tion." Moore  v.  KeUy,  100  Ga.  796,  802,  85 
S,  E.  168,  169. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §§  269,  270,  272-291 ;  Dec  Dig.  «=> 

x40.  J 

Error  from  City  Court  of  Blakely;  B-  H. 
Sheffield,  Judge. 

Action  by  J.  C.  Holman  and  another 
against  W.  A.  Hall.  Judgment  for  plaintiffs, 
and  from  a  refusal  to  set  samo  aside,  defend- 
ant brings  error.    Afl9nned. 

Rambo  &  Wright,  of  Blakely,  for  plain- 
tiff  in  error.  Byron  B.  Collins,  of  Blakely, 
for  defendants  in  error. 

RUSSELL;  C.  J.    Judgment  affirmed. 

BROYLES.  J.,  not  presiding. 

(15  Gki.  App.  70$) 
MATHEWSON  v.  SHEWMAKB.    (No.  6773.) 

(Court  of  Appeals  of  Georgia.    Feb.  3»  1915.) 

(SyUabus  by  the  Court,) 

1.  Exemptions    ^s»4&— Laborebb'    Wages — 
"Laborer." 

Primarily,  a  photograpber  employed  by 
a  newspaper  to  take  pictures,  in  company  with 
and  under  the  direction  of  a  reporter,  is  not 
a  ^'laborer*'  in  the  sense  in  which  that  word 
is  used  in  section  6298  of  the  (3ivil  Code  of 
1910,  even  though,  in  the  discharge  of  his  da- 
ties,  he  may  do  some  amount  of  manual  labor 
in  carrying  his  camera,  and  otherwise,  and  al- 
though, when  not  engaged  in  taking  pictures, 
he  is  employed  in  repair  work  on  all  of  the 
cameras  used  by  the  employes  of  the  newspa- 
per. Oliver  v.  Macon  Hardware  Co..  98  Oa. 
249,  26  S.  E.  403,  58  Am.  St.  Rep.  800 :  Mc- 
Pherson  v.  Stroup,  100  Ga.  228,  28  S.  E.  167 ; 
Kline  v.  RusseU,  113  Ga.  1085,  39  S.  E.  477 ; 
Rnsel  V.  Adier,  110  Ga.  326,  35  S.  E.  334; 
Howell  V.  Atkinson,  8  Ga.  App.  68,  69  S.  B. 
316. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  §§  64-72;    Dec.  Dig.  <d=»48. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Laborer.] 

2.  Appeal    and    Error    $=a»1002'RBVisw — 
Verdict— EviDEN  OB. 

There  was  some  evidence  to  authorize  a 
finding  that  the  services  of  the  plaintiff  in  er- 
ror consisted  mainly  in  doing  work  requiring 
mental  skill,  rather  than  work  demanding  mere- 
ly ph3'sical  power;  and  that  being  so,  even  it 
tlie  preponderance  of  the  evidence  was  on  the 
side  of  the  plaintiff  in  error,  this  court  has  no 
jurisdiction  to  grant  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  the  evidence. 
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Blackshear    Manufacturing    Go.    ▼.    Stone,    6 
Ga.  App.  661  (1),  70  S.  E.  29. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  3935-3937 ;  Dec.  Dig.  «=» 
1002.] 

8.  Deniai.  of  New  Tbial  Appbovbd. 

There  was  no  error  of  law  committed  by 
the  trial  court,  and  the  overruling  of  the  mo- 
tion for  a  new  trial  is  affirmed. 

Brror  ^om  Mnnidpal  Court  of  Atlanta. 

Aetion  between  T.  B.  Mathewson  and 
Claude  Shewmake.  From  tbe  judgment, 
MatbewBon  brings  error.    Affirmed. 

Geo.  G.  Osborne,  and  R.  H.  Lindsay,  both 
of  Atlanta,  for  plaintiff  in  error.  Horton 
Bros.,  of  Atlanta,  for  defendant  in  error. 

BBOYIiES,  J.    Affirmed. 


(15  Ga.  App.  660) 

CENTRAL  OF  GEORGLl  RT.  CO.  t.  DO- 

ZIER.     (No.  5680.) 
{Court  of  Appeals  of  Georgia.    Feb.  8,  1915.) 

(Syllabiu  ly  the  Court.) 

Bbview  on  Appeal. 

Viewing  the  charge  of  the  court  as  a 
whole,  there  is  no  substantial  merit  in  any  of 
the  assignments  of  error.  A  verdict  in  favor 
of  the  plaintiff  was  authorized  by  the  evidence 
as  the  allegations  of  the  petition  were  substan- 
tially proved  as  laid  (Dosier  v.  Central  of 
Georgia  By.  Co.,  12  Ga.  App.  753,  78  S.  E. 
409),  and  the  verdict  returned  was  not  ezces* 
sive.  The  court  therefore  did  not  err  in  over- 
ruling the  motion  for  a  new  trial. 

Brror  from  Superior  Court, 'Emanuel  Coun- 
ty;   B.  T.  Bawlings,  Judge. 

Action  by  J.  S.  Dozier  against  tbe  Central 
of  Georgia  Bailway  Company.  Judgment  for 
plaintiff,  'and  defendant  brings  error.  Af- 
firmed. 

Saffold  ft  Jordan,  of  Swainsboro,  for  plain- 
tlfl  in  error.  Horace  M.  Holden,  of  ^Athens, 
and  T.  N.  Brown,  of  Swainsboro,  for  defend- 
ant in  error. 

WADE,  J.    Oudgment  affirmed. 
BBOXLES,  J.,  not  presiding. 


(15  Oa.  App.  680) 

BBIiL  ▼.  ATLANTA  TELEPHONE  &  TELE- 
GBAPH  CO.  (No.  5676.) 

(Court  of  Appeals  of  Georgia.     Feb.  3,  1916.) 

(Sylldbu*  by  the  Court,) 

1.  Execution  ^=»168— Validity  —  Ajti davit 
of  illboalitt. 

A  second  affidavit  of  illegality  is  not  main- 
tainable, if  based  on  the  same  facts  that  the 
first  affidavit  was  based  upon;  and  the  fact 
that  the  first  affidavit  was  dismissed,  without  a 
triflJ  of  the  issues  raised  or  attempted  to  be 
raised  bv  it,  does  not  make  an  erception  to  the 
rule.  Civ.  Code  1910,  (  62S8;  Hurt  v.  Mason* 
2  Ga.  3d7 ;  Leonard  v.  Collier,  53  Ga.  3{);>  T>; ; 
Burnett  v.  Fouche,  77  Ga.  5.50 ;  Fuller  v.  Vin- 
ing,  87  Ga.  600,  13  S.  B.  635 ;  Baker  v.  Smith, 
91  Ga.  143  (2),  16  S.  E.  967 :  Binder  v.  Rags- 
dale,  100  Ga.  400,  28  S.  E.  165;    Cone  Export 


&  Commission  Co.  v.  McCalla,  118  Ga.  17,  88 
S.  E.  33a 

[Ed.  Note.— For  other  cases,  see  Execution. 
Cent.  Dig.  §1  487,  490-496 ;  Dec.  Dig.  «=>168.1 

2,  Affidavit  of  Illeqalitt— Dismissal. 

There  was  no  error  in  dismissing  the  second 
affidavit  of  illegality,  nor  ui  overruling  the  mo- 
tion for  a  new  trial 

Error  from  Municipal  Court  of  Atlanta. 

Action  by  J.  R.  Bell  against  the  Atlanta 
Telephone  &  Telegraph  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Chas.  Montgomery,  Jr.,  of  Atlanta,  for 
plaintiff  In  error.  Dillon,  Burress  &  Kobat, 
of  Atlanta,  for  defendant  In  error. 

BROXLES,  J.    Judgment  affirmed. 


(16  Ga.  App.  C71) 

GARTRELL  et  aL  v.   JOHNS.     (No.  6648.) 
(Court  of  Appeals  of  Georgia.     Feb.  8,  1915.) 

(Bylldbui  by  the  Court,) 

1.  Pledges  ^=»30— Ck>LLATEiaAi/— Collbotion 

— ^JUESTION  fob  JUBT. 

The  mere  fact  that  one  who  receives  a 
promissory  note  as  collateral  security  is  bound 
to  use  ordinary  diligence  to  collect  it  did  not 
authorise  the  trial  Judge  to  direct  a  verdict  for 
the  full  amount  of  the  note  sued  on,  where  the 
evidence  showed  that  the  note  was  given  solely 
as  collateral  security,  and  that  the  debt  secured 
thereby  had  been  reduced  below  the  amount  of 
the  note.  Where  the  evidence  as  to  the  amount 
due  is  contradictory,  the  amount  of  the  judg- 
ment is  for  the  jury  to  determine. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  S§  75-86;    Dec.  Dig.  «S8>30.} 

2.  Principal  and  StmBTT  ^s»112— Oblioa- 

TION   OF  SUBETT— TEBiaNATION  OT  INDEBT- 
EDNESS. 

The  obligation  of  the  suretv  is  accessory  to 
that  of  his  principal,  and,  if  the  obligation  of 
the  principal  becomes  extinct,  that  of  the  snre- 
^  ceases  of  course.  Civ.  Code  1910,  §  8689. 
Hence  the  balance  due  by  a  principal  on  a  con- 
tract of  suretyship  must  determine  the  amount 
due  by  the  surety  thereon.  Norris  v.  Pollard, 
75  Ga.  35& 

[Ed.  Note.— For  other  cases,  see  Prlndpal 
and  Surety,  Cent.  Dig.  §§  226-234;  Dec.  Dig. 
^=>112.] 

Error  from  C^ty  Ck>urt  of  Washington;  W. 
A.  Slaton,  Judge  Pro  Hac. 

Action  by  E.  S.  Jobns  against  J.  L.  Gar- 
trell  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Reversed. 

F.  W.  Gilbert  and  I.  T.  Irvln,  Jr.,  botb  of 
Washington,  Ga.,  for  plaintiffs  in  error.  Col* 
ley  &  Colley,  of  Washington,  Ga.,  for  defend- 
ant in  error. 


RUSSELL,  C.  J.  [1,  2]  Under  the  well-set- 
tled principle  ruled  In  Mauck  v.  Atlanta 
Trust  &  Bkg.  Co.,  113  Ga.  242,  38  S.  E.  845, 
one  who  receives  promissory  notes  or  other 
choses  in  action  as  collateral  security  is 
bound  to  use  ordinary  diligence  to  collect 
them,  and  "where  an  indorser  of  a  note  is 
sued  upon  it,  if  the  plaintiff  has  received  any 
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collateral  security  for  Its  paymenti  the  bur- 
den of  proof  is  on  the  party  sued  to  show 
that  such  collateral  security  has  been  improp- 
erly disposed  of."  Vose  v.  Yulee,  4  Hun  (S. 
y.)  629.  But  we  think  the  court  erred  in  the 
present  case  in  directing  a  verdict  against 
the  defendant  sureties  for  the  full  amount  of 
the  contract  It  is  true  that  there  was  no 
proof  to  show  that  the  collateral  security'was 
Improperly  disposed  of,  but  the  error  of  the 
court  consisted  in  directing  a  verdict  against 
the  sureties  for  the  full  amount  of  the  prom- 
issory note,  when  the  sureties  had  limited 
their  indorsement  by  an  express  stipulation, 
which  was  not  disputed,  to  an  amount  which 
the  evidence  disclosed  to  be  less  than  the 
$100  evidenced  by  the  note  in  suit  Accord- 
ing to  the  evidence,  B.  C.  Gartrell  owed  E.  S. 
Johns  a  certain  sum  of  money.  Johns  repre- 
sented to  J.  L.  Gartrell  and  B.  W.  Gartrell 
that  this  amount  was  $153.90,  and  upon  his 
express  statement  they  contracted  to  secure 
D.  C.  Gartrell's  indebtedness  of  $153.90  and 
expressly  limited  their  obligation  of  surety- 
ship to  that  amount  Under  the  rulings  in 
Matheson  v.  Jones,  30  Ga.  806,  76  Am.  Dec. 
647,  and  Underwood  v.  Bass  &  Heard,  1  Ga. 
App.  623,  57  S.  E.  953,  the  court  properly  ad- 
mitted evidence  upon  the  subject,  both  writ- 
ten and  parol,  and  it  was  clearly  shown  that, 
in  becoming  sureties,  J.  L.  and  B.  W.  Gart- 
rell did  not  undertake  or  promise  to  pay  more 
than  $153.90.  The  plaintifl  himself  concedes 
this  to  be  true,  and,  of  course,  his  testimony 
that  he  afterwards  ascertained  that  D.  C. 
Gartrell  owed  him  a  larger  amount,  and  his 
attempt  upon  that  ground  to  increase  the 
liability  of  the  sureties,  is  not  important; 
for  the  contract  could  not  be  altered  by  any 
mistake  which  he  himself  made,  nor  their 
contract  amplified  because  he  ascertained 
that  D.  O.  Gartrell  did  owe  him  a  larger  sum 
than  he  supposed  at  the  time  he  contracted 
with  tl^e  sureties. 

A  contract  of  suretyship  is  stricti  juris. 
The  crvidence  as  to  an  agreement  that  any 
overplus  after  the  payment  of  the  $153.90 
should  be  paid  to  F.  E.  Gartrell,  personally 
or  as  agent  for  D.  0.  Gartrell,  was  entirely 
irrelevant  and  Immaterial,  because  there  is 
no  evidence  that  J.  L.  and  B.  W.  Gartrell 
were  parties  to  this  agreement  There  was 
no  evidence  that  the  sureties  were  interested 
in  the  payment  of  any  overplus  after  the 
$153.90  was  discharged,  and  certainly  no  evi- 
dence to  indicate  that  they  assumed  any  lia- 
bility for  the  payment  of  the  overplus  in  ex- 


cess of  the  $158.90  to  F.  B.  Gartrell,  per- 
sonally or  as  agent  for  D.  0.  Gartrell.  The 
case  then  stands  thus:  It  was  the  duty  of 
the  plaintiff  to  collect  from  the  maker  of 
the  collateral  note,  for  the  benefit  of  who- 
ever might  be  concerned,  the  entire  amount 
of  principal  and  Interest  due  thereon;  but 
the  plaintiff  was  entitled  to  recover  from 
the  sureties  only  so  much  as  would  discharge 
their  limited  contract  of  suretyship  and  en- 
able him  to  enjoy  the  fruits  of  his  contract 
as  originally  made.  The  sureties  assumed  no 
liability  to  secure  the  collection  of  the  re- 
mainder due  on  the  note  sued  upon,  after 
the  debt  of  D.  O.  Gartrell,  amduntlng  to 
$153.90,  was  discharged,  and  certainly  did 
not  undertake  to  guarantee  the  collection  of 
the  balance  should  the  maker  of  the  note 
default  in  payment  thereof.  The  sureties 
were  induced  to  sign  this  note,  which  had 
been  previously  executed,  by  the  statement 
that  their  liability  would  be  confined  to  $153.- 
90.  And,  fkrom  the  statem^its  made,  it  was 
apparently  anticipated  that  the  other  notes, 
amounting  to  $135,  would  be  easily  collected, 
because  it  was  uncontradicted  that  the  plain- 
tiff stated  to  each  of  the  sureties  that,  when 
the  notes  for  $135  were  paid,  they  would  only 
have  to  pay  $15  or  $20  on  the  note  here  in- 
volved. It  is  not  contradicted  that  the  plain- 
tiff has  received  $135  from  the  other  notes, 
thereby  leaving  a  balance  of  $18.90  as  prin- 
cipal upon  the  original  obligation  of  the 
sureties.  Under  the  express  statements  made 
by  the  plaintiff  to  induce  the  sureties  to  in- 
dorse the  note,  they  were  never  at  any  time 
liable  for  $100  upon  the  note  signed  by  Hor- 
ton,  if  the  other  two  notes,  also  given  as  col- 
lateral, wete  paid.  The  notes  amounting  to 
$135  having  been  paid,  the  liability  of  the 
sureties,  under  the  contract,  was  only  $18.90 
upon  the  note  sued  <m.  Under  the  explana- 
tion afforded  by  the  parol  evidence,  the  in- 
dorsement of  these  sureties  amounted  to 
nothing  more,  in  the  event  the  $135  was  paid, 
than  an  indorsement  in  the  sum  of  $18.90. 
In  this  view  of  the  matter,  the  court,  under 
the  undisputed  evidence,  might  have  safely 
directed  a  verdict  in  favor  of  the  plaintiff 
against  the  principal  defendant  Horton,  for 
the  full  amount  of  the  note,  and  against  the 
sureties  for  $18.90,  with  interest  but  erred 
in  directinji;  the  verdict  to  which  exception 
is  taken. 
Judgment  reversed. 

BROTLBS,  J.,  not  presiding. 
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(76  W.  Va.  488) 

MORRISON  et  aL  T.  LEACH  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  12,  1915.) 

(Sylldbua  hy  the  Court.) 
1.  Appeal  and  Ebbob  ^ss»356— Tnoe  tob  Ap- 


An  appeal  in  a  cause,  though  within  time 
as  to  some  decrees,  cannot  hring  up  for  review 
any  appealable  decree  as  to  which  the  time  fix- 
ed by  law  for  appeal  has  expired. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  1926,  1927;  Dec.  Dig.  «=» 
356.] 

2.  Etidenob  ^=»3S2~JnDiciAi«  Pboobedbnos 
— Reoobd. 

Where  a  petition  is  by  leave  filed  in  a  cause 
as  between  co-defendants,  for  the  assertion  of 
an  equitable  right  arising  from  former  proceed- 
ings and  decrees  therein,  the  preceding  record 
may  be  looked  to  in  support  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  fl  1237-1246;  Dec.  Dig.  <8!=»832.] 

8.  Evidercb    ^=»208  —  ADMisfliONfi  r- Plead- 

IIVG8. 

On  the  hearing  of  an  issue  in  chancery  be- 
tween co-defendants  to  a  cause,  made  by  plead- 
ings allowed  subsequent  to  a  final  determina- 
tion of  the  main  issues,  the  answer  of  either  of 
the  parties  on  the  former  issues  may  be  read  as 
an  admission  against  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  713-726;  Dec  Dig.  «=»208.1 

Appeal  from  Circuit  Court,  Ritchie  County. 

Suit  by  O.  P.  Morrison  and  others,  part- 
ners, etc.,  against  Minerva  Leach,  executrix, 
etc.,  and  others.  From  the  decrees,  defend- 
ant Parkersburg  National  Bank  appeahs.  Ap- 
peal dismissed  as  to  one  decree,  and  other 
decrees  affirmed. 

See,  also,  65  W.  Va.  126^  47  S.  E.  237. 

Van  Winkle  &  Ambler,  of  Parkersburg,  for 
appellant  Wm.  Beard,  of  Parkersburgf  for 
appelleea 

ROBINSON,  J.  By  this  appeal  the  Park- 
eisbur;  National  Bank  complains  of  a  decree 
whereby  it  was  restrained  from  collecting  a 
certain  note  through  the  enforcement  of  a 
vendor's  lien  and  was  ordered  to  surrender 
the  note  to  Minerva  Leach,  the  owner  of  the 
property  on  which  the  lien  existed. 

The  note  was  one  executed  by  Anna  Leach 
to  Billnerva  Leach  as  executrix  under  the 
will  of  Thompson  Leach,  deceased.  It  repre- 
sented a  part  of  the  consideration  for  real 
estate  sold  by  the  executrix  to  Anna  Leach 
in  the  administration  of  the  estate.  This 
cuune  real  estate,  the  Home  Place,  was  after- 
wards oonv^ed  by  Anna  Leach  to  Minerva 
licach  Individaally,  and  the  latter  assumed  to 
pay  the  note. 

Thompson  Leach  at  the  time  of  his  death 
was  Indebted  to  the  Parkersburg  National 
Bank.  J<rim8on  and  Buckley  were  endorsers 
for  him  on  the  paper  representing  the  In- 
ad[>tedne6a  They  and  the.  execntrlx  estimat- 
ed that  the  estate  would  pay  seventy-five  per 
cent,  of  the  decedent's  debts.  To  arrange 
the  Indebtedness  due  to  the  bank,  the  execu- 


trix turned  over  to  Johnson  and  Buckley  a 
number  of  land  notes  in  her  hands  as  assets 
of  the  estate,  among  them  the  Anna  Leach 
note.  Seventy-flve  per  cent  of  the  indebted- 
ness, which  it  was  supposed  the  estate  was 
sufficient  to  pay,  was  apportioned  to  the  es- 
tate, and  the  executrix  executed  a  note  cov- 
ering the  same.  The  remaining  twenty-five 
per  cent  was  apportioned  to  Johnson  and 
Buckley,  who  were  endorsers  on  the  original 
notes,  and  as  such  liable  for  the  remaining 
twenty-five  per  cent  They  executed  notes 
covering  this  remaining  twenty-five  per  cent 
As  to  this  liability  on  them,  they  were  of 
course  creditors  of  the  estate.  The  notes, 
assets  of  the  estate,  which  the  executrix  had 
turned  over  to  Johnson  and  Buckley,  were 
deposited  by  them  with  the  bank  as  collat- 
erals to  all  this  Indebtedness  in*  its  new 
shape.  Collections  were  made  by  the  bank 
on  these  notes,  and  the  proceeds  applied  to 
the  indebtedness,  it  will  be  observed  later, 
however,  that  the  bank  claims  that  the  Anna 
Leach  note,  which  remains  uncollected,  pass- 
ed to  Buckley  from  the  executrix  as  a  pay- 
ment on  a  judgment  lien  debt  which  he  held 
against  the  estate,  and  as  to  which  he  vras 
entitled  to  priority,  and  that  this  particular 
note  was  taken  over  by  the  bank  from  Buck- 
ley on  his  part  of  the  Indebtedness  in  its  new 
form. 

After  these  transactions,  in  1897,  Morrison 
and  others,  creditors  of  Thompson  Leach, 
brought  suit  charging  the  executrix  with  a 
devastavit,  and  seeking  a  proper  settlement 
of  the  estate.  The  Parkersburg  National  Bank, 
Johnson,  and  Buckley  were  made  parties  to 
this,  suit,  and  it  was  charged  that  the  execu- 
trix had  paid  to  them  sums  largely  in  excess  of 
their  proper  pro  rata  shares  as  creditors  of  the 
estate.  The  cause  proceeded  to  a  decree,  en- 
tered on  February  23,  "1899,  adjudging  that 
the  executrix  was  liable  to  the  creditors  in 
the  sum  of  $8,878.72  with  interest;  that  the 
Parkersburg  National  Bank  had  received  $1,- 
668.36  more  than  Its  pro  rata  share,  which, 
with  interest,  should  be  refunded  by  it,  in  the 
amount  of  $2',122.38,  as  a  credit  on  the 
amount  found  due  from  the  executrix;  and 
that  Johnson  and  Buckley  Jointly  should  pay 
the  sum  of  $843.04,  and  Johnson  individually 
the  sum  of  $788.02,  as  a  further  credit  on  the 
amount  decreed  against  the  executrix.  The 
decree  was  based  on  the  report  of  a  commis- 
sioner, made  in  the  eause,  wherein  it  had 
been  ascertained  that  the  estate  would  pay 
only  sixty  per  cent  of  the  indebtedness  in- 
stead of  seventy-five  per  cent.  The  decree, 
therefore,  in  efTect  held  that  the  bank,  John- 
son and  Buckley  Jointly,  and  Johnson  indi- 
vidually should  account  for  the  excess  of  fif- 
teen per  cent  which  they  had  received  as 
creditors  from  the  assets  of  the  estate. 

The  decree  of  February  23, 1899,  contained 

the  following  provision: 

"Leave   is  given    to  the  defendant  Minerva 
Leach  to  apply  to  this  court  in  this  cause  for 
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snch  relief  as  may  be  proper  upon  her  claim  for 
an  equitable  set  off  against  the  note  of  Anna 
Leach  for  purchase  money  assumed  by  said  Mi- 
nerva Leach,  upon  the  Home  Place.*' 

Minerva  Leach  had  been  charged,  in  the 
settlement  of  the  estate  made  by  the  com- 
missioner, with  the  Anna  Leach  note  as  as- 
sets. The  same  was  therefore  embraced  in 
the  finding  of  the  amount  against  her  as  due 
to  the  creditors.  When  the  amount  found 
due  from  the  executrix  should  be  paid  to  the 
creditors,  as  it  afterwards  was,  the  Anna 
Leach  note  would  be  paid  to  the  estate.  Mi- 
nerva Leach  having  individually  assumed  the 
obligation  to  pay  the  Anna  Leach  note  to 
the  estate,  in  equity  she  was  entitled  to  set 
off  her  individual  obligation  to  pay  this  note 
with  the  amount  of  the  same  charged  against 
her  as  assets,  whenever  those  assets  were 
duly  accounted  for  by  payments  to  the  cred- 
itors of  the  estate.  The  chancellor  noticed 
that  this  right  to  Minerva  Leach  would  arise 
when  the  amount  decreed  against  her  as  ex- 
ecutrix was  duly  paid.  It  was  a  right  con- 
tingent upon  compliance  with  the  decree. 
Necessarily,  therefore,  it  could  not  be  vin- 
dicated and  enforced  in  the  decree  itself,  and 
the  assertion  of  the  right  was  properly  post- 
poned by  the  leave  granted  until  Minerva 
Leach  should  show  that  the  equity  matured 
to  her  by  full  compliance  with  the  terms  of 
the  decree. 

The  decree  b^ng  one  against  the  Parkers- 
burg  National  Bank  as  on  a  bill  taken  for 
confessed,  the  bank  moved  to  set  aside  the 
same  under  chapter  134  of  the  Code  (sees. 
4975-4980).  In  July,  1900,  the  motion  was 
sustained  and  the  decree  set  aside.  The 
bank  then  demurred,  answered,  and  filed  ex- 
ceptions to  the  report  of  the  commissioner, 
and  the  cause  proceeded  to  a  decree  in  Oc- 
tober, 1901,  denying  the  plaintiffs  in  the 
cause,  creditors  of  the  estate,  any  such  re- 
lief against  the  bigik  as  had  been  given  by 
the  decree  which  was  set  aside. 

From  the  decree  setting  aside  the  decree 
of  February  23,  1890.  Minerva  Leach  ap- 
pealed, assigning  that  she  had  been  given 
no  notice  of  the  motion  to  set  aside  the  de- 
cree. This  court  reversed  the  decree  which 
set  aside  the  former  decree.  66  W.  Ya. 
126,  47  S.  S.  237.  The  decree  of  February 
23,  1899,  was  thus  reinstated.  Later  the 
bank  was  compelled  to  comply  with  the 
>^erms  of  that  decree.  It  paid  back  to  the 
estate  the  amount  in  the  decree  adjudged 
against  it  It  may  be  that  the  decree  was 
wrong.  Though,  the  decree  recites  that  the 
bank  was  served  with  process,  the  bank  in- 
sists that  it  was  never  so  served,  and  that 
the  bill  could  not  be  taken  for  confessed  and 
a  decree  entered  thereon.  But,  by  the  de- 
cision of  this  court,  the  motion  to  reverse 
the  decree  proved  abortive^  because  the  bank 
had  failed  to  give  notice  of  that  motion  to 
Minerva  Leach,  an  opposite  party  to  the  mo- 
tion. Before  this  was  determined,  unfor- 
tunately for  the  bank,  the  time  had  gone 


when  any  error  in  the  decree  could  be  reach 
ed  and  any  wrong  therein  corrected.  By  the 
decision  of  this  court  upon  the  appeal  to 
which  we  have  referred,  and  by  the  force  of 
circumstances  as  to  limitations  under  the 
law,  the  decree  of  February  23,  1899,  was 
left  standing  as  valid  and  final 

The  amount  decreed  against  the  executrix 
was  fully  paid  by  the  bank,  Buckley,  and 
herself  to  the  special  commissioner  to  whom 
the  decree  directed  it  to  be  paid,  and  was 
disbursed  to  the  creditors.  The  bank  later 
sought  to  collect  the  Anna  Leach  note,  by  a 
suit  for  the  enforcement  of  the  vendor's  lien 
securing  the  same.  Thereupon,  Minerva 
Leach  filed  her  petition  in  the  Morrison  suit 
under  the  leave  given  her  by  the  decree  of 
February  23,  1899,  praying  that  the  bank's 
suit  on  the  note  be  restrained  and  that  she 
be  relieved  from  the  payment  of  the  note, 
out  of  the  equitable  considerations  in  her 
favor  pertaining  to  the  same,  which  we  have 
hereinbefore  stated.  The  bank  answered  the 
petition,  asserting  that  it  took  the  note  free 
from  any  such  equity  as  Minerva  Leach 
claimed.  It  alleged  that  the  note  was  as- 
signed to  it  by  Buckley,  and  that  the  note 
had  been  assigned  to  him  by  the  executrix 
as  part  payment  of  his  preferred  daim 
against  the  estate.  Its  answer  went  further 
and  sought  to  surcharge  and  falsify  the  ac- 
counts of  tiie  executrix  and  to  call  her  to 
account  for  assets  which  it  alleged  she  had 
never  accounted  for.  On  November  19,  1909, 
certain  exceptions  by  Minerva  Leach  to  the 
bank's  answer  were  sustained,  and  portions 
of  the  answer  were  rejected.  Besides  a  gen- 
eral replication  to  the  answer,  the  allega- 
tions therein  for  afitonative  relief  were  met 
by  a  special  reply. 

The  proceeding  on  the  petition  of  Minerva 
Leach  thus  stood  from  the  November  Term, 
1909,  until  the  14th  day  of  February,  1913, 
on  which  latter  date  the  court  decreed 
the  relief  sought  by  Minerva  Leach  on  her 
petition  and  denied  the  relief  prayed  for 
by  the  bank  in  its  answer. 

[1]  This  appeal  seeks  to  bring  up  for  re- 
view the  decree  of  February  23,  1899,  grant- 
ing relief  to  the  plaintifT  creditors-  on  their 
bill,  the  decree  of  November  19,  1909,  sus- 
taining the  exceptions  to  the  bank's  answer 
to  the  petition  of  Minerva  Leach,  and  the 
decree  of  February  14,  1913,  finally  adjudi- 
cating the  issues  raised  l^  that  petition* 
The  decree  of  February  23,  1899,  is  not  ap- 
pealable herein.  It  is  a  final  decree  resting 
upon  the  determination  of  wholly  different  is- 
sues than  those  involved  in  the  proceeding 
on  the  petition  of  Minerva  Leach.  As  to 
the  issues  settled  by  that  decree,  it  is  flnaL 
The  petition  of  Minerva  Leach,  though  filed 
in  the  cause  by  leave  granted  therein,  was 
not  a  continuation  of  the  litigation  of  the 
issues  settled  and  determined  by  the  decree 
of  February  23,  1899.  Neither  could  the 
filing  of  that  petition  nor  the  bank's  answer 
thereto  reopen  those  Issues.    The  finality  of 
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the  decree  of  February  23,  1899,  might  have 
been  affected  Id  due  time  by  a  proper  motion 
to  reverse  in  the  court  below,'  other  appellate 
process,  ot  bill  of  review,  but  it  could  not 
be  affected  by  the  institution  of  a  proceeding 
under  the  leave  granted  Minerva  Leach  as 
to  a  wholly  independent  matter  from  any  de- 
termined by  the  decree.  All  matters  deter- 
mined by  the  decree  were  foreclosed,  except 
as  to  bill  of  review  or  appellate  process. 

Now,  the  decree  of  February  23,  1899,  was 
final  in  the  sense  that  it  was  appealable. 
About  this  there  can  be  no  question.  It  ad- 
judicated the  principles  of  the  cause,  right- 
ly or  wrongly.  No  appeal  therefrom  having 
been  taken  by  the  bank  within  the  two  years 
limitation  for  appeal,  as  the  law  then  was, 
this  appeal  can  not-  bring  up  for  review  that 
decree.  An  appeal  in  a  cause,  though  with- 
in time  as  to  some  decrees,  can  not  bring 
up  for  review  any  appealable  decree  as  to 
which  the  time  fixed  by  law  for  appeal  has 
expired.  Hoy  v.  Hughes,  27  W.  Va.  778; 
Tiernan's  Adm'r  v.  Minghlni's  Adm'r,  28 
W.  Va.  314;  Shumate's  Bx'rs  v.  Crockett, 
43  W.  Va.  491,  27  S.  E.  240.  A  bar  is  fixed 
by  the  law  as  to  appeals  from  appealable  de- 
crees. After  the  time  fixed  for  an  appeal 
has  expired,  the  appellate  court  has  no  Ju- 
risdiction to  review.  The  appeal  herein  was 
improvldently  awarded  as  to  the  decree  of 
February  23, 1899. 

[2]  In  the  briefs  there  is  discussion  as  to 
whether  the  petition  proceeding  was  a  con- 
tinuation of  the  original  Morrison  suit  In 
a  way  it  was  a  continuation  thereof.  It 
was  a  continuation  of  the  cause  between  co- 
defendants  thereto,  independently  of  what 
had  been  theretofore  finally  decreed  upon 
issues  entirely  distinct  from  those  that  aft- 
erwards arose  and  were  presented  by  the 
petition  proceeding.  It  was  a  proceeding  on 
an  alleged  equitable  claim  to  which  Minerva 
Leach  became  entitled 'in  view  of  the  satis- 
faction of  the  decree  of  February  23,  1899. 
It  therefore  grew  out  of  and  was  based  on  the 
former  proceedings  In  the  cause.  It  was  con- 
nected with  those  former  proceedings  by  the 
leave  given  for  its  institution  In  the  final  de- 
cree by  which  the  former  issues  were  deter- 
mined. But,  as  we  have  indicated,  it  was  a  tan- 
gent from  the  former  proceedings  in  the  cause, 
affecting  nothing  by  them  decided.  The  ad- 
judication and  compliance  with  it,  both 
shown  by  the  former  record,  are  pointed  to 
by  the  petiUoner  as  vouching  the  equity 
wbich  the  petitioner  claims.  Thus  it  is  prop- 
er to  look  to  the  preceding  record,  to  which 
both  the  petitioner  and  the  bank  were  par- 
ties, in  ascertaining  whether  such  equity  as 
petitioner  asserts  actually  arises. 

These  considerations  bring  us  near  to  the 
end  of  this  case.  For,  the  record  of  the  Mor- 
rison cause  plainly  establishes  that  Minerva 
Leach  iB  entitled  to  the  equity  which  she 
claims.  It  proves  the  case  made  by  her  peti- 
tion.   The  decree  of  February  23,  1899,  the 


settlement  of  the  estate  on  which  it  was 
based,  and  the  receipts  and  disbursements 
under  the  decree  prove  that  Minerva  Leach 
as  executrix  accounted  to  the  estate  for  the 
Anna  Leach  note  Just  as  if  she  individually 
had  paid  the  same  to  herself  as  executrix. 
In  equity  she  should  not  be  made  to  pay  it 
again. 

[3]  We  do  not  overlook  the  allegation  of 
the  bank  that  the  executrix  had  assigned  the 
note  to  Buckley  as  a  payment  on  his  pre- 
ferred debt  due  from  the  estate  and  that 
Buckley  had  then  assigned  it  to  the  bank. 
The  record  of  the  former  proceedings  to 
which  we  may  look — and  nothing  additional 
on  this  score  was  6ffered  by  the  bank-Hloes 
not  sustain  the  allegation.  Besides,  it  is  in- 
consistent with  the  former  answer  of  the 
bank  in  the  cause.  The  bank,  in  answering 
the  original  Morrison  bill,  after  the  de- 
cree of  February  23, 1899,  had  been  set  aside 
and  before  the  same  was  reinstated  by  the 
force  of  the  decision  of  this  court,  upon*  is- 
sues then  material  as  between  it  and  the  cred- 
itors, plaintiffs  in  the  cause,  averred  that  the 
Anna  Leach  note  was  transferred  to  it,  not 
by  Buckley  as  it  now  claims,  hut  by  Johnson 
and  Buckley  in  part  discharge  of  the  indebt- 
edness of  Thompson  Leach.  If  the  note  so 
came  to  the  hands  of  the  bank,  it  certainly 
did  not  come  thereto  in  discharge  of  Buck- 
ley's debt  to  the  bank  as  the  answer  in  the 
petition  proceeding  asserts.  As  between  the 
plaintiff  creditors  and  the  bank  this  admis- 
sion was  conclusive.  Hogg's  Bq.  Pro.  449. 
As  between  the  bank  and  Biinerva  Leach, 
upon  the  subsequent  issue,  it  Is  at  least  evi- 
dence. The  bank  seems  to  have  made  the 
admission  advisedly.  It  offers  not  a  word 
of  evidence  in  explanation  thereof,  or  to 
show  that  the  same  was  made  through  mis- 
take or  inadvertence.  An  admission  in  an 
answer  may  be  evidence  in  a  wholly  differ- 
ent cause.  2  Wlgmore  on  Evidence,  sec. 
1064;  11  Amer.  &  Eng.  Enc.  of  Law,  449. 
Certainly  on  the  hearing  of  an  issue  in 
chancery  between  co-defendants,  arising  by 
proper  pleadings  filed  subsequent  to  a  final 
determination  of  the  main  issues,  the  answer 
of  either  of  the  parties  on  the  former  issues 
may  be  read  as  an  admission  against  him. 

By  the  decree  of  February  23,  1899,  the 
bank  was  adjudged  to  have  received,  from 
the  notes  which  the  executrix  through  John- 
son and  Buckley  turned  over  to  it,  more  than 
its  pro  rata  share  as  a  creditor,  and  was 
made  to  pay  back  the  excess,  all  of  which 
may  have  been  wrong,  but  has  long  beeu 
foreclosed.  It  can  not,  after  having  received 
its  proper  share  of  the  estate  as  adjudged  by 
the  foreclosed  decree,  now  appropriate  to  its 
use  the  Anna  Leach  note  and  thereby  get 
more  than  was  adjudged  to  it. 

We  have  stated  that  the  bank's  answer  to 
the  petition  of  Minerva  Leach  sought  to  sur- 
charge and  falsify  her  accounts  as  executrix 
and  to  call  her  to  further  and  proper  account- 
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ing  for  the  estate^  But  the  allegatioiui  for 
afltonative  relief  In  tliis  particular  were  ful- 
ly met  by  the  special  reply,  and,  though  the 
canae  rested  more  than  three  years  there- 
after, the  bank  offered  nothing  in  support  of 
the  allegations. 

It  has  seemed  unnecessary  to  review  the 
decree  of  November  19,  1909,  brought  up  by 
the  appeal,  since  nothing  is  urged  against  it, 
and  upon,  the  whole  the  sustaining  of  the  ex- 
ceptions to  the  answer  was  immateriaL 

The  appeal  in  so  far  as  it  relates  to  the 
decree  of  February  23,  1899,  will  be  dismiss- 
ed as  improvidently  awarded.  The  other  de- 
crees complained  of  will  be  affirmed. 


(100  8.  C.  617. 

HUNTER  T.  HUNTER.    (No.  9099.) 

(Supreme  CSourt  of  South  Carolina.    May  7» 

1915.) 

Insubaitcb  ^=:»784— Fbatkbnai.  Insxtbangb— 
Bkneficiarieb. 

Under  Civ.  Code  1912,  I  2752,  requiring 
that  payment  of  death  benefits  be  confined  to 
wife,  husband,  or  relatives  by  blood,  and  permitp 
ting  members  to  change  beneficiaries  in  accord- 
ance with  regulations  of  benefit  associations, 
a  member,  derignating  in  the  certificate  a  ben- 
eficiary, may,  by  will  and  declaration  in  ex- 
tremis, name  his  mother  as  sole  beneficiary,  the 
one  named  having  no  vested  interest  in  the  cer- 
tificate before  it  oecame  payable,  and  the  asso- 
ciation not  r^ralating  the  manner  of  designating 
or  changing  the  beneficiary. 

[Ed.  Note.— For  other  cases*  see  Insurance, 
Gent  Dig.  S|  1950-1954 ;   Dec.  Dig.  <S=>784.] 

Appeal  from  Common  Pleas  Circuit  Court 
<yf  Laurens  County ;  F.  B.  Gary,  Judge. 

Actions  by  CJarrie  Hunter  and  by  Laura 
Hunter  against  the  Grand  Lodge,  Knights  of 
Pythias,  of  South  Carolina,  in  which,  on  de- 
fendant dQ;K>siting  in  court  the  amount  de- 
manded, it  was  absolved  from  further  con- 
nection in  the  case,  and  an  order  passed 
directing  issue  between  Carrie  Hunter,  desig- 
nated as  plaintiff,  and  Laura  Hunter,  as  de- 
fendant From  a  judgment  for  Laura  Hun- 
ter, Carrie  Hunter  api)eals.    Affirmed. 

The  following  is  the  opinion  of  Presiding 
Judge  F.  B.  Gary: 

These  two  cases  were,  by  agreement  of  coun- 
sel, .tried  together  before  me;  a  jury  trial  be- 
ing waived.  Tbe  defendant  fileo  answers  to 
both  complaints  admitting  its  obligation  to  pay 
some  one.  The  defendant  deposited  with  the 
clerk  of  this  court  the  amount  for  which  the 
several  plaintiffs  contend,  to  be  paid  by  order  of 
court  to  whom  it  should  be  paid.  The  defend- 
ant was  thereupon,  by  a  consent  order  of  the 
court,  absolved  from  further  connection  with 
the  case.  The  order  likewise  directs  that  the 
issues  be  passed  upon  by  me,  and  that  in  the 
trial  Carrie  Hunter  shall  be  regarded  as  the 
plaintiff  or  moving  party,  and  that  Laura  Hun- 
ter is  regarded  as  the  defendant 

The  evidence  was  presented  in  open  court 
There  were  several  objections  to  the  relevancy 
or  admissibility  of  some  of  it.  The  objections 
were  not  then  passed  upon,  but  I  have  since  in- 
dicated, on  the  margin  of  the  testimony  furnish- 
ed me  by  the  stenographer,  whether  the  objec- 
tion was  sustained  or  overruled. 

Carrie  Hunter,  the  wife  of  Tom  Hunter,  de- 
ceased, claims  that  she  is  the  beneficiary  under 
a  policy  of  insurance  issued  to  Tom  Hunter  by 


the  Grand  Lodge,  Knights  of  Pythias,  of  South 
Carolina,  a  fraternal  benefit  order  whose  mem- 
bership is  confined  to  the  colored  people.  She 
claims  that  she  should  receive  the  money  de- 
posited with  the  clerk  of  this  court.  Laura 
Hunter,  tbe  mother  of  Tom  Hunter,  claims  that 
she  is  the  beneficiary  bv  the  terms  of  Tom 
Hunter's  will,  and  she  claims  that  she  should 
be  paid  the  amount  deposited  with  the  clerk. 
The  question  for  determination  is:  To  whom 
should  the  money  be  awarded? 

Section  2752  of  the  Civil  Code  of  South  Caro- 
lina provides  to  whom  death  benefits  may  be 
{»aid  by  Fraternal  Benefit  Associations  as  fol- 
ows:  **The  payment  of  death  benefits  shall  be 
confined  to  wife,  husband,  relative  by  blood  to 
the  fourth  degree,  ascendingor  descending,  step- 
father, stepmother,"  etc  Within  the  above  re- 
strictions, each  shall  have  a  right  to  designate 
his  beneficiary,  and  from  time  to  time  have  the 
same  changed  in  accordance  with  the  laws, 
rule&  or  regulations  of  the  association,  and  no 
beneficiary  shall  have  or  obtain  any  vested  in- 
terest in  the  said  benefit  until  the  same  has  be- 
come due  and  payable  upon  the  death  of  the 
said  member.    •    •    • »» 

Section  1  of  the  Endowment  Laws  of  the 
Grand  Lodge  of  Knights  of  Pythias  of  South 
Carolina  provides  for  an  endowment  depart- 
ment wherebv  upon  proof  of  the  death  of  a 
knight  in  gooa  standing,  who  has  complied  with 
all  the  requirements  oi^the  order,  there  shall  be 
paid  to  hU  widaWf  heirt,  or  legal  repre9entar 
Uvea  a  certain  amount. 

Section  6  of  the  same  laws  provides  that  up- 
on receipt  of  proof  of  the  death  of  such  knight, 
the  Grand  Chancellor  shall,  after  90  days,  if 
not  sooner  paid,  proceed  to  pay  the  certain 
amount  to  the  trtdoio,  JMra,  or  legal  repreaent" 
ative$. 

Section  10  of  the  same  laws  defines  "legal  rep- 
resentatives*' as  designated  in  section  1  as  in- 
tended to  apply  to  the  family  or  relatives  of  de- 
ceased membiers,  or  some  one  dependent  on  him 
for  support,  to  wit,  vridoio,  ohildren^  mother, 
and  father^  eUters  or  hrofhera  of  the  half  blood. 

The  policy  introduced  in  evidence  provides 
that  the  said  benefit  will  be  paid  to  the  ioidoto, 
legal  heira,  or  repreeentaiivee  of  Thomca  Hun- 
ter. If  the  definition  of  "legal  representatives*' 
should  be  substituted  for  the  terms  "legal  rep- 
resentatives," it  would  be  seen  that  the  mother 
has  been  namei  as  beneficiary  under  the  policy 
quite  as  definitely  as  has  been  the  widow,  the 
only  difference  being  that  the  widow  was  first 
named.  According  to  the  view  which  I  take  of 
the  matter,  the  widow  was  not  specifically  nam- 
ed as  tile  sole  beneficiary  under  the  policy,  but 
was  named  as  one  of  a  class  from  which  the 
assured  might  select  a  beneficiary,  this  class 
having  been  limited  by  the  statute  law,  and 
having  been  further  limited  by  the  endowment 
law.  The  assured  did  not  make  this  designa- 
tion at  the  time  the  policy  was  issued,  but  aft-- 
erward  designated  his  mother  as  the  beneficiary, 
by  his  wilL  But,  even  if  I  am  wrong  in  this 
conclusion,  and  even  if  it  should  be  held  that 
the  widow  was  named  as  beneficiary  under  the 
policy,  she  had  no  vested  interest  until  the  pol- 
icy became  due  and  payable,  and  the  assured 
could,  at  any  time,  change  the  beneficiary  by 
complying  with  the  regulations  .of  the  order. 
No  specific  regulation  as  to  the  manner  of  des- 
ignating a  beneficiary  in  the  first  instance*  or 
of  changing  a  benendary  already  named,  has 
been  pointed  out  to  me.  The  assured  has,  in  a 
solemn  manner,  to  wit  by  his  last  will  and  tes- 
tamenti  and  by  his  declaration  when  in  "ex- 
tremis,'  undertaken  to  name  his  mother  as  sole 
beneficiary  under  the  policy.  In  the  absoace  of 
any  specific  regulation  as  to  when  and  how  one 
who  is  to  receive  the  benefits  under  a  policy  is 
to  be  named  in  the  first  instance,  or  how  sub- 
stituted after  one  has  been  named,  I  hold  that 
the  plan  pursued  by  Tom  Hunter  was  a  sufii- 
cient  and  valid  designation  of  his  mother  as 
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such  benefieiaryi  whether  tt  was  an  original  ap* 
pointment,  or  a  substitution  for  one  previously 
named. 

The  plaintiffs  rely  upon  the  case  of  Speegle 
V.  Woodmen  of  the  World,  77  S.  C.  517,  58  S. 
&.  435,  but  the  facts  in  that  case  and  the  issues 
to  be  determined  are  so  entirely  different  from 
the  case  under  consideration  that  the  case  is  in- 
applicable as  an  authority.  The  case  is  author- 
ity, however,  for  this  proposition,  vii.:  That 
until  the  death  of  the  assured— until  he  was  no 
longer  able  to  change  his  mind  as  to  who  would 
be  his  beneficiary— no  one  could  be  said  to  have 
a  vested  interest  in  the  benefit. 

The  assured  has  attempted  to  name  his  moth- 
er as  the  party  who  should  receive  the  benefits 
under  the  policy.  Has  he  made  a  valid  and 
effective  designation?    I  hold  that  he  has. 

It  is  therefore  ordered,  adjudged,  and  decreed 
that  Laura  Hunter,  the  mother  of  Thomas 
Hunter,  is  entitled  to  be  paid  the  amount  de- 
posited with  the  derk  of  this  court  to  await  the 
judgment  of  the  court.  It  is  further  ordered 
that  the  said  Laura  Hunter  have  the  right  to 
apply  for  and  receive  such  further  orders  as 
may,  be  deemed  necessary  to  carry  this  decree 
into  effect. 

Simpfion,  CoGj^r  Ss  Babb,  of  Lanrens,  for* 
appellant  F.  P.  McGowan,  of  Laurens,  for 
respondent. 

HYDRICE,  J.  The  decision  of  the  circoit 
court  is  affirmed,  for  the  reasons  therein 
stated. 

GARY,  C.  J.,  and  WATTS,  FRASBB,  and 
OAGB,  JJ.,  concur. 


€76  W.  Va-  476) 

STATB  ez  lel.  AULTMAN  ▼.  ICE  et  aL 

(No.  2152.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  12,  1915.) 

(Hyllabw  ly  the  Court) 

1.  Kahdaicus  ^s»160  —  Clbbioal  ETbbob  — 

CUKB  BT   AlfBNDMENT. 

A  clerical  error  in  the  date  of  the  issuance 
of  a  mandamus  nisi  may  be  cured  by  an  amend- 
ment. 

[EM.  Note. — For  other  cases,  see  Mandamus, 
Gent.  Dig.  U  326-835;    Dec  Dig.  ^=s>160.] 

2.  Mandamus  ^=:»10O— Altebnativb  WBn>— 

RSCITALS— PEmiON. 

An  altematiTe  writ  of  mandamus  need  not 
recite  the  filing  of  a  petition  for  award  thereof. 
[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  {|  826-335;   Dec.  Dig.  «3»160.] 

8.  Mandamus  ^=s>151— Necessabt  Pabties— 

iNSPBCnON— COBPOBATIOKS. 

In  a  proceeding  to  compel  the  offlcers  of  a 
priTate  corporation  to  allow  one  of  its  directors 
to  inspect  its  books,  palmers,  records,  and  cor- 
respondence the  corporation  itself  is  not  a  nec- 
essary party. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  U  291,  292;    Dec.  Dig.  >9s»151.1 

4.  Mandamus  ^s>160— Altbbnatevx  Wbit  — 

VALIDTTT— COBPOBATIONS. 

An  alternative  writ  of  mandamus  sued  out 
for  such  purpose  is  not  vitiated  by  recital  of  the 
relator's  dual  status  of  stockholder  and  director 
and  failure  formally  to  claim  the  right  of  in- 
spection in  one  of  the  two  capacities  indicated 
by  the  recitals. 

(Ed.  Note.— For  other  cases,  see  Biandamus, 
4>nt.  Dig.  H  826-385;   Dee.  Dig.  ^=s>160.] 


5.  Mandamus  ^=s»181  —  Pebemptobt  Wbti  — 
Motion— Demubbeb. 

A  motion  for  the  award  of  a  peremptory 
writ  of  mandamus,  unaccompanied  by  a  replica- 
tion to  the  return  to  the  alternative  writ,  is 
equivalent  to  a  demurrer  to  the  return. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  IS  401-404,  406,  408,  409,  418;  Dec. 
Dig.  «=»18L] 

6.  Cobpobations  ^s»311—Directobs— Right 
TO  Inspect  Cobpobatb  Records. 

That  the  inspection  sought  by  a  director 
may  disclose  a  right  of  action  in  him  against  the 
corporation  or  some  of  its  agents  does  not  pre- 
clude his  right  to  inspect  the  books,  papers,  and 
records  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  O>rporations. 
(>nt.  Dig.  H  1874-1375% ;  Dec.  Dig.  i9s»311.] 

7.  Mandamus  ^=:»164— Inspection  of  Cobpo- 
batb Books— Defbnsb. 

An  averment,  in  general  terms,  that  re- 
spondents are  advised  that  one  of  the  purposes 
of  the  relator,  in  seeking  such  inspection, , is  to 
enable  him  to  obtain  knowledge  of  the  corporate 
business  for  conmiunication  to  rival  or  compet- 
ing concerns,  unsupported  by  any  allegation  of 
facts,  indicating  the  source  of  such  information, 
the  identity  of  such  rival  concerns  or  connec- 
tion of  the  relator  therewith^  is  too  indefinite, 
and  therefore  insufficient  as  a  defense  to  the 
writ 

[Bd.  Note.— For  other  cases,  see  Mandamus, 
Gent  Dig.  U  844-^60;   Dec  Dig.  «a»164.] 

8.  Cobpobations  ^s»811  —  Dibbctobs-  —  In- 
spection op  Bcoobdb  — Bight  to: Assist- 
ance. 

A  director  of  a  corporation  is  entitled  to 
have  the  assistance  of  his  attorney  or  agent,  in 
the  exercise  of  his  right  to  inspect  its  books, 

Eapers,  and  records,  provided  the  latter  has  no 
iterest  adverse  to  the  corporation,  rendering 
his  employment  therein  improper. 

^  [Bd.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  Sf  1874-1375% ;  £)ec.  Di^.  «=»811.1 

Error  to  Circuit  CJourt,  Marion  (bounty. 

Mandamus  by  the  State,  on  the  relation  of 
Thomas  G.  Anltman,  against  C.  F.  Ice,  pres- 
ident, etc,  and  another.  Judgment  for  re- 
lator, and  defendants  bring  error.    Affirmed. 

Geo.  M.  Alexander,  Charles  Powell,  and  A. 
J.  Colbom,  all  of  Fairmont,  for  plaintiffs  to 
error.  Charles  B.  Johnson,  of  Clarksburg, 
for  defendant  in  error. 

POFFENBARGBR,  J.  The  Judgment  of 
the  intermediate  court  of  Marion  county,  af- 
firmed by  the  circuit  couit  of  that  county 
and  brought  here  for  review,  awarded  a  per- 
emptory writ  of  mandamus,  commanding  the 
respondents,  president  and  secretary  and 
treasurer  of  a  corporation  known  as  the 
Fairmont  Box  Car  Loader  Company,  to  per- 
mit the  relator,  a  stockholder  in  the  company 
and  a  director  thereof,  to  inspect  the  records, 
books,  papers,  contracts,  and  other  docu- 
ments belonging  to  it  and  in  their  custody, 
and  allow  him  the  privilege  of  assistance  by 
his  agent  in  so  doing. 

Waged  with  vigor,  skill,  and  ability  on 
both  sides,  th6  contest  developed,  in  the  court 
of  its  initiation,  several  questions  of  pro- 
cedure and  reliance^  in  the  appellate  courts, 
upon  technical  grounds  for  both  affirmance 
and  reversal. 


^s»ror  other  caseh  see  same  topic  and  KBT-NVMBBU  in  all  Key-Numbered  Digeata  and  Indaxea 
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One  exception  Is  based  on  an  adverse  rul- 
ing on  a  motion  to  quash  the  altematlye 
writ,  because:  (1)  Its  date  was  two  days 
earlier  than  that  of  the  order  awarding  It; 
(2)  it  did  not  show  the  filing  of  a  petition 
for  Issuance  thereof;  (3)  the  corporation  was 
not  made  a  party;  and  (4)  although  averring 
the  relator  to  be  both  a  stockholder  and  a 
director,  it  failed  to  set  forth  the  capacity  In 
which  he  desired  relief. 

[1]  An  amendment,  the  propriety  of  which 
seems  to  be  clear  beyond  doubt,  cured  the 
first  one  of  these  alleged  defects.  It  was 
shown  by  affidavits  to  have  been  a  mere  mis- 
prision of  the  clerk  of  the  court 

[2]  No  redtal  of  the  petition  was  neces- 
sary. The  writ  itself  constitutes  the  declara- 
tion In  this  form  of  action.  Town  of  Mason 
V.  Railroad  Co.,  51  W.  Va.  183,  41  S.  B.  418; 
Fisher  v.  Charleston,  17  W.  Va.  628.  The 
petition  is.  In  law,  a  mere  memorandum  or 
affidavit,  supplying  the  materials  for  the  re- 
citals of  fact  in  the  mandamus  nlsL 

[3]  No  corporate  interest  In  the  litigation, 
not  adequately  represented  by  the  governing 
officers  proceeded  against,  Is  perceived. 
Through  them,  the  corporation  has  notice, 
and  they  act  for  it,  Just  as  effectually  as  if 
It  were  a  formal  party.  The  situation  differs 
radically  from  that  in  which  the  Interests  of 
a  person  having  no  notice  and  not  in  any 
sense  represented  are  to  be  affected,  as  In 
Armstrong  v.  County  Court,  15  W.  Va.  190. 

[4]  The  remaining  ground  of  the  motion  is 
likewise  untenable.  Under  some  circum- 
stances, the  relator  has  admitted  right  of 
inspection  in  either  and  both  capacities,  and 
the  same  relief  would  be  granted  In  either 
case.  If  the  facts  set  forth  In  addition  to 
the  averment  of  his  character  as  a  stockhold- 
er do  not  confer  such  right  upon  him  as  a 
stockholder,  but  do  give  it  to  him  as  a  direc- 
tor the  averment  of  his  ownership  of  stock 
can  be  treated  as  harmless  surplusage. 
Sprinkle  v.  Duty,  54  W.  Va.  669,  46  S.  B. 
667.  If,  on  the  contrary,  he  has  the  right 
in  both  capacities,  relief  could  not  be  denied 
him  because  he  has  unnecessarily  shown 
himself  to  be  doubly  entitled  to  It 

Recital  here  of  the  contents  of  the  plead- 
ings, or  even  of  the  substance  thereof,  would 
not  materially  aid  In  the  solution  of  the  ques- 
tions raised.  The  writ,  return,  and  amended 
return  all  cover  unnecessary  ground  and  par- 
take largely  of  the  character  of  the  pleadings 
In  an  equity  suit  Right  of  personal  inspec- 
tion is  not  denied.  On  the  contrary.  It  is 
distinctly  admitted  and  had  been  formally  in- 
vited. Only  the  alleged  right  of  Inspection 
by  an  agent  or  attorney  is  denied,  and  this 
denial  is  supplemented  by  the  assertion  of 
Impropriety  In  the  purpose  for  which  the  In- 
spection is  demanded.  A  few  days  before 
the  writ  was  obtained,  the  relator  caused  a 
written  demand  for  the  right  of  inspection 
by  bintself  and  his  agent  or  attorney  to  be 
served  on  the  respondents.    The  president  re- 


sponded thereto  by  a  letter,  conceding  in  the 
most  comprehensive  terms  the  right  to  In- 
spect as  a  director  and  tendering  for  such 
purpose  all  books,  papers,  and  records  of  the 
company;  but  the  letter  was  silent  as  to  the 
admission  of  an  agent  or  attorney  for  such 
purpose.  On  the  occasion  of  the  delivery  of 
the  notice  or  demand,  however,  the  right  of 
inspection  by  agent  or  attorney  was  express- 
ly denied  and  has  never  been  conceded  or  ad- 
mitted and  is  not  now. 

[6]  Deeming  the  return  and  the  amended 
return  insufficient,  the  relator  moved  the 
court  to  grant  the  peremptory  writ  and  nei- 
ther formally  demurred  nor  replied.  All 
parties  treat  the  motion  as  the  equivalent  of 
a  demurrer  to  the  return  and  the  amended 
return.  Courts  generally  so  regard  It  Fish- 
er V.  Charleston,  17  W.  Va.  628 ;  People  v.  San 
Francisco,  27  Cal.  655;  Ward  v.  Flood,  48  Cal. 
36,  17  Am.  Rep.  405;  Beard  v.  Board  Sup'rs, 
51  Miss.  542;  State  ex  rel.  v.  Smith,  104  Mo. 
661,  16  S.  W.  503. 

The  corporation  was  organized  in  Novem- 
ber, 1905,  under  a  charter  issued  under  the 
laws  of  this  state  in  October,  1905,  to  A.  W. 
Rapp,  Chas.  L.  Merrlfield,  C.  D.  Fleming,  A. 
O.  Ice,  and  S.  A.  Boehm;  but  Geo.  T.  Wat- 
son, Chas.  F.  Ice,  and  John  H.  Huhn  took  the 
bulk  of  the  capital  stock,  in  consideration  of 
their  assignments  to  the  corporation  of  cer- 
tain United  States  patents  and  applications 
for  such  patents  then  pending,  all  of  which 
were  for  box  car  loaders  and  Improvements 
upon  such  machines.  Bach  of  them  so  ob- 
tained 66  shares  of  the  par  value  of  flOO 
eacli.  Only  seven  additional  shares  were  is- 
sued. There  is  some  controversy  as  to  equi- 
table interests  and  rights  in  the  patents  and 
applications  for  patents,  but  they  are  of  mi- 
nor Importance,  if  at  all  material.  The 
corporation  does  not  manufacture  any  of  the 
pfttented  machines.  They  are  made,  ex- 
ploited, and  marketed  by  the  Fairmont  Min- 
ing Machinery  Company,  under  a  verbal  con- 
tract, and  the  net  profits  divided  between  the 
two  corporations.  They  are  used  by  the 
Fairmont  Coal  Company  and  the  Consolida- 
tion Coal  Company,  allied  concerns,  and  un- 
f&lrness  to  the  Box  Car  Loader  Company 
and  its  stockholders,  In  the  relations  of 
these  companies,  is  charged.  The  relator 
seems  to  be  of  the  opinion  that  the  Box  Car 
Loader  Company  should  erect  a  plant  and 
manufacture  and  market  its  own  machines. 
Little,  if  any,  materiality  in  the  contentions 
respecting  these  matters  is  perceived.  Ault- 
man,  the  relator,  purchased  Huhn's  stock 
and  8U(^  other  rights  and  interests  as  he 
had  in  and  against  the  company,  on  the  15th 
day  of  June,  1909,  and  was  subsequently 
elected  a  director.  At  the  date  of  the  award 
of  the  mandamus  nisi,  Aultman  was  prose- 
cuting an  action  of  debt  against  Huhn  for 
the  recovery  of  $400  which  he  claimed  had 
been  wrongfully  paid  to  Huhn  by  the  corpo- 
ration or  some  of  Its  agents.     Dismissing 
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said  action,  he  commenced  another  action, 
one  of  assumpsit,  against  Hiihn  on  the  same 
demand,  which  seems  to  have  been  still  pend- 
ing at  the  date  of  the  judgment  here  com- 
plained of.  These  facts,  suggesting  the  pos- 
sibility of  a  claim  by  the  relator,  against 
the  company  or  some  of  its  agents,  on  ac- 
count of  transactions  with  Huhn,  constitute 
the  basis  of  a  charge  of  improper  motive  or 
purpose  in  the  demand  for  inspection.  They 
are  supplemented  by  an  averment,  in  gener- 
al terms,  of  the  existence  of  keen  and  active 
competition  in  the  business  of  supplying  car 
loading  machines  and  purpose  on  the  part  of 
the  relator  to  obtain  knowledge  of  the  meth- 
ods of  the  company  and  facts  in  its  posses- 
sion, for  communication  to  its  competitors, 
to  its  injury  and  damage.  The  alternative 
writ  disclaims  and  disavows  purpose  and  in- 
tent to  make  any  improper  use  of  any  infor- 
mation that  may  be  obtained. 

Both  sides  base  the  right  to  relief  on  the 
state  of  the  pleadings.  The  return  admits 
the  right  of  inspection,  denying  only  right  to 
the  assistance  of  an  agent  or  attorney, 
wherefore  the  relator  says  the  writ  must  la- 
sue  if  the  law  accords  such  right  of  assist- 
ance On  the  other  hand,  it  is  said  admission 
of  the  improper  motive  or  purpose  arises 
from  lack  of  a  replication  to  the  return, 
wherefore  the  writ  must  be  denied.  Reply- 
ing to  this  contention,  the  relator,  not  deny- 
ing the  sufficiency  of  impropriety  of  motive 
as  an  objection  to  the  demand  for  inspec- 
ti<m,  daims  the  charge  made  in  the  return 
is  not  suffldentiy  pleaded,  because  of  its  gen- 
erality and  meagerness  of  inculpating  facts. 

[6]  That  the  relator  may  suspect  right  in 
himself  of  a  cause  of  action  against  the  cor- 
poration or  some  of  its  agents  and  may  find 
revelation  thereof  in  the  records  or  docu- 
ments inspection  whereof  is  sought  is  not  in- 
consistent with  his  right  of  inspection,  be- 
cause it  does  not  relieve  him  from  duty  as 
a  director,  nor  excuse  nonperformance 
thereof.  As  such,  he  is  a  trustee  of  the 
property  and  interestisof  the  corporation  and 
entitied  to  full  and  complete  information  as 
to  its  affairs,  to  the  end  that  he  may  be  able 
properly  to  execute  his  trust  An  interest 
hostile  to  the  corporation  does  not  b^r  a  di- 
rector's right  of  inspection.  People  ex  rel.  v. 
Central  Pish  Co.,  117  App.  Div.  77,  101  N.  Y. 
Supp.  1108. 

[7]  The  charge  of  purpose  to  obtain  in- 
formation for  disclosure  to  rivals  or  com- 
petitors in  the  business  in  which  the  com- 
pany is  engaged  is  entirely  too  general  and 
indefinite.  It  is  founded  upon  mere  informa- 
tion and  belief,  without  a  single  specifica- 
tion of  fact  No  interest  in  any  rival  con- 
cern is  charged  or  shown,  nor  is  any  such 
concern  specified,  named,  or  suggested.  The 
name  of  no  aD^ged  informant  is  given  or 
indicated.  A  legal  right  ought  no  more  to 
be  withheld,  upon  such  an  allegation,  than 
property  should  be  seized  under  an  attach- 


ment issued  upon  an  indefinitp  and  general 
charge  of  fraud,  unless  authorized  by  a  stat- 
ute. 

[8]  It  remains  only  to  inquire  whether, 
in  the  exercise  of  his  right  of  inspection,  a 
director  is  entitled  to  the  assistance  of  an 
agent  or  attorney,  having  no  adverse  inter- 
ests or  connections,  rendering  his  employ- 
m^t  therein  improper.  An  affirmative  an- 
swer is  given  by  the  authorities.  People  ex 
rel.  V.  Columbia  Paper  Bag  Co.,  103  App.  Div. 
208,  02  N.  T.  Supp.  1084.  Reason  accords 
with  authority.  A  director  needs  the  same 
kind  of  assistance  from  specialists  in  law, 
accounting,  and  mechanical  and  scientific 
matters,  in  the  exercise  of  this  right,  as  are 
requisite  to  an  efficient  investigation  per- 
taining to  his  individual  business,  and  he  is 
clearly  entitled  to  whatever  he  needs  to 
make  his  investigation  full,  complete,  and  in- 
telligent 

Perceiving  no  error  in  the  Judgment,  we 
affirm  it 
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et  aL    (No.  145.) 

(Supreme  Court  of  Georgia.     Jan.  16,  1916.) 

(Syllabus  hy  the  Court.) 

1.  Banks  and  Banking  ^s>118— Authobitt 
OF  Offigebs  —  Tbansfeb  of  Cobpobatb 
Stock— iNFOBicALiTY. 

Under  the  facts  of  this  case,  it  was  erro- 
neous to  charge  as  follows:  ''1  also  charge 
yon,  as  a  principle  of  law.  that  in  order  for 
one  person  to  transfer  stock  hdd  by  that  per- 
son to  another  person  in  a  corporate  bank,  as 
to  whether  or  not  they  would  have  a  ri^bt  to 
transfer  it  would  depend  upon  the  certificate 
of  the  stock,  and  if  the  certificate  of  the  stock 
that  was  issued  to  Mrs.  Brown  stated  how  it 
should  be  transferred,  then,  under  the  law, 
those  provisions  and  stipulations  would  have  to 
be  complied  with." 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |§  1726-1738;  Dec.  Dig. 
«=»118J 

2.  Banks  anu  Banking  ^=:»228— Cobpobatb 
Stock  —  Sale  ~  Repbesentations  of  Offi- 
gebs—Question  FOB  JXJBT. 

There  was  sufficient  evidence  to  authorise 
the  submission  to  the  jury  of  the  question 
whether  the  plaintiff  bank  became  bound  by  the 
acts  and  representations  of  its  officers  in  con- 
nection with  the  sale  of  certain  stock  bought  by 
the  principal  defendant 

(a)  There  may  have  been  inaccuracies  in  some 
of  the  charges  complained  of  and  not  specially 
discussed;  but,  if  so,  they  were  not  grave,  and 
will  doubtless  be  corrected  on  another  trial. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  S<  841,  874 ;  Dec  Dig.  ^=s> 
228.] 

8.  Banks  and  Banking  ^s»118  —  Sale  of 
Stock— Bepbesentations. 

There  was  no  error  in  admitting  the  evi- 
dence of  the  husband  of  the  purchaser  of  the 
stock,  who  acted  as  her  agent  in  making  the 

gurchase,  in  regard  to  the  representations  made 
y   the  president  and  cashier  of  the  bank  in 
making  the  sale. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking.  Cent.  Dig.  §§  I? 26-1738;  Dec.  Dig. 
«=»118.] 


^s»For  other  eaees  see  same  topio  and  KBT-NUMBBR  In  all  Kcx-Nomhered  DlgeaU  and  Ind«xM 
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4.  Dbveotb  in  PitOOF* 

The  evidence  was  meager  and  unsatisfac- 
tory as  to  when  the  purchaser  of  the  stock  dis- 
ooyered  the  fraud  which  had  been  perpetrated 
upon  her,  if  there  was  any,  and  whether,  after 
notice  thereof,  she  acted  with  due  promptness 
to  obtain  a  rescission,  or  whether  thereafter  she 
continued  to  act  as  a  stodcholder.  On  another 
hearing  this  can  be  more  fully  developed. 

Error  from  Superior  Court,  Qwinnett 
Gounty ;  J.  B.  Park,  Judge. 

Action  by  the  Brown  Bank  &  Tmst  Com- 
pany against  Mrs.  R.  S.  Holt  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Reversed. 

J.  A.  Pen7,  of  Lawrenoeville,  for  plaintiff 
in  error.  J.  L.  Oakes  and  O.  A.  Nix,  both  of 
Lawrencevllle,  for  defendants  In  error. 

LUMPKIN,  J.  The  Brown  Bank  &  Trust 
Company  brought  suit  on  a  promissory  note 
tor  $1,620  principal,  payable  to  the  order  of 
the  plaintiff,  against  Mrs.  R.  S.  Holt  as 
maker,  and  R.  S.  Holt  as  indorser.  The  de- 
fendants pleaded  that  the  president  and  cash- 
ier of  the  bank  sold  to  Mrs.  Holt,  through  her 
husband  as  her  agent,  certain  shares  of  stock 
in  the  bank,  represented  to  be  treasury  stock, 
and  took  the  note  in  suit  for  the  purchase 
price  thereof;  that  the  officers  made  fiilse 
and  fraudulent  representations  as  to  the  con- 
dition of  the  bank  and  the  value  of  the  stock; 
and  that  she  did  not  discover  the  real  condi- 
tion of  the  bank  untU  about  the  time  of  its 
failure,  some  time  after  the  purchase.  They 
sought  to  have  rescission.  The  plaintiff  con- 
tended that  the  stock  was  not  sold  for  it,  but 
that  the  presidoit  and  cashier  acted  as  the 
agents  of  their  mother,  who  ^as  another 
stockholder,  in  making  the  sale;  and  also 
denied  fraud.  The  Juiy  found  for  the  defend* 
ants.  The  plaintiff  moved  for  a  new  trial, 
which  was  refused,  and  it  excepted. 

[1]  1.  One  ground  of  the  motion  for  a  new 
trial  requires  a  reversal.  The  presiding 
judge  charged: 

"I  also  charge  you,  as  a  principle  of  law,  that 
in  order  for  one  person  to  transfer  stock  held  by 
that  person  to  another  person  in  a  corporate 
bank,  as  to  whether  or  not  they  would  have  a 
right  to  transfer  it  would  depend  upon  the  cer- 
tiacate  of  the  stock ;  and,  if  the  certificate  of 
the  stock  that  was  issued  to  Mrs.  Brown  stated 
how  it  should  be  transferred,  tiien  under  the 
law  those  provisions  and  stipulations  would 
have  to  be  complied  with." 

This  was  said  in  connection  with  instruc- 
tions as  to  whether  the  transaction  was  in 
fact  a  loan  of  money  by  the  bank  to  the  pur- 
chaser of  the  stock,  and  whether  the  latter 
bought,  not  from  the  bank,  but  from  the 
mother  of  the  president  and  cashier,  or 
whether  those  officers  of  the  bank  sold  the 
stock  as  its  stock  and  took  the  note  in  suit 
for  the  purchase  money.  While  the  mode  in 
which  the  stock  of  Mrs.  Brown,  the  mother 
of  the  two  bank  officers,  was  claimed  to  have 
been  transferred,  was  a  circumstance  whi<^ 
the  Jury  might  consider  in  arriving  at  the 


truth,  and  while  in  a  controversy  inrolHng 
the  legality  or  regularity  of  the  transfer  the 
rule  laid  down  might  have  been  applicable^ 
yet  if  the  purchaser  bought  from  Mrs.  Brown, 
and  the  note  was  given  to  the  bank  for 
money  borrowed  from  it,  as  the  plaintiff  con- 
tended, and  Mrs.  Brown,  having  a  certificate 
of  sto(±  which  included  69  shares,  surrender- 
ed it  to  the  bank,  caused  it  to  be  ccmceled  on 
the  books  of  the  company,  and  had  issued 
to  the  purchaser  a  certificate  for  15  shares, 
received  payment  therefor,  and  has  made  no 
complaint,  the  mere  fact  that  the  blank  form 
of  transfer  on  the  back  of  the  certificate  was 
not  filled  out  as  to  any  number  of  shares 
transferred  would  not  invalidate  the  transac- 
tion. In  the  connection  in  which  this  charge 
was  given,  and  without  explanation.  It  might 
have  misled  the  Jury. 

[2]  2.  There  may  have  -  been  slight  inac- 
curacies in  some  of  the  charges  complained 
of  in  other  grounds  of  the  motion;  but,  when 
taken  in  connection  with  the  context,  they 
were  not  scions.  There  was' evidence  au- 
thorizing the  submission  to  the  Jury  of  the 
que3tion  whether  the  bank  became  bound  by 
the  action  of  its  officers  in  connection  with 
the  transaction.  The  charge  complained  of 
in  the  tenth  ground  of  the  motion  was  prob- 
ably a  little  broader  than  the  issues  required, 
and  the  use  of  the  expression  "absolutely 
void"  was  somewhat  stronger  than  desirable 
in  a  case  involving  an  issue  of  rescission  of 
a  contract  on  account  of  fraud.  The  charge 
complained  of  in  the  ninth  ground  is  not 
framed  with  exact'  accuracy.  We  take  it 
that  the  expression,  "if  they  did  afterward 
sell  the  stock,'*  means  as  stock  of  the  bank. 
The  mere  issuing  of  a  new  certificate  might 
apply  to  a  sale  by  one  stockholder  to  anoth- 
er, where  the  original  certificate  was  deliver- 
ed up  and  canceled  and  new  certificates  is- 
sued. But  if  the  bank's  officers  sold  the 
stock  as  the  bank's  stock,  not  as  that  of  an- 
other stockholder,  though  this  may  have  been 
hnauthorized,  yet  if  the  bank  issued  a  certifi- 
cate for  such  stock  to  the  purchaser  who  so 
bought,  tools  the  purchaser's  note  for  the 
purchase  price  payable  to  itself,  and  has 
brought  and  with  knowledge  of  the  facts  Is 
pressing  suit  to  enforce  the  payment,  this 
would  operate  as  a  ratification  of  the  acts  of 
its  officers  in  the  transaction.  It  could  not 
rati^  in  part  by  claiming  the  benefit  of  such 
a  trade,  and  at  the  same  time  repudiate  rep* 
resentations  which  may  have  been  made  by 
its  officers  as  to  the  condition  of  the  ban^ 
and  the  value  of  the  stock  or  the  like,  if  any 
were  made  to  the  purchaser  or  her  agent  in 
the  progress  of  the  transaction,  and  induced 
the  purchase. 

[3]  8.  There  was  no  error  in  admitting  the 
evidence  of  R.  8.  Holt,  the  husband  of  the 
purchaser,  who  acted  as  her  agent  in  making 
the  purchase,  as  to  the  representations  made 
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by  the  president  and  cashier  of  the  bank  in 
makiiig  the  sale. 

[4]  4.  The  evidence  was  meager  and  un- 
satisfactory as  to  when  the  purchaser  dis- 
covered that  the  representations  made  to 
her  agent  were  fraudulent,  If  they  were  so, 
and  what  action  she  took  upon  making  such 
discovery,  whether  she  took  steps  to  rescind 
with  due  promptness,  or  whether,  after  no- 
tice of  the  fraud,  she  continued  to  act  as  a 
stockholder.  Ck>nsiderlng  the  date  of  the 
discovery  as  pleaded  and  the  evidence  as  to 
her  giving  a  proxy  some  time  after  the  fail- 
ure, she  may  have  so  acted  as  to  prevent  a 
rescission.  On  another  trial  this  can  be  f  uUy 
investigated. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  G.  J.,  absent 


(16  Qa.  App.  786) 

TETNER  et  aL  ▼.  AMERICAN  NAT.  BANK. 

(No.  6530.) 

{Court  of  Appeals  of  Georgia.    Feb.  6,  1915.) 
(Bylldbus  hp  the  Court.) 

1.  TE8TIK0NT  AND  INSTRUCTIONS. 

niere  was  no  error  in  the  rulings  on  tes- 
timony, or  in  the  instractions  to  the  jury  to 
which  exceptions  were  taken. 

2.  Pabtnebship  ^3>12S— Pastner-^Powsb8— 
SooPB  OF  Business. 

The  ooort  did  not  err  in  not  charging  the 
Jury  that  the  defendants  would  not  be  liable  un- 
less they  had,  after  joining  the  voluntary  asso- 
ciation, delegated  to  the  signer  of  the  note  pow- 
er and  authority  to  bind  them.  The  would-be 
promoters  of  the  proposed  corporation  could,  un- 
der the  evidence  submitted,  be  properly  consider- 
ed as  partners  in  a  joint  undertaking,  and, 
where  the  relation  of  partners  exists,  any  part- 
ner may  bind  all  the  others  by  his  acts  within 
the  scope  of  the  partnership  business. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Gent.  Dig.  1 193 ;  Bee.  Dig.  ^=s>128.] 

3.  iNSTBuonoNS— Law  of,  Pabtnebship. 

The  request  for  the  court  to  charge  the  law 
of  partnership,  as  embodied  in  sections  3155  to 
3158  of  the  Civil  Cdde,  was  too  general  and  in-* 
definite,  even  if  the  principles  embodied  in  these 
sections  of  the  Code  were  applicable  to  the  issues 
and  the  evidence. 

^  Associations  ^s»16— Pbomotbbs— Liabili- 
TT  FOB  Debts— £}vidbnce. 

The  controlling  issues  of  fact  were  as  to 
whether  the  several  defendants  each  and  all 
jointly  agreed  to  establish  a  social  club  known 
as  the  Seminole  Club,  and  whether  the  debt 
wliich  was  the  enbject  of  the  suit  was  contracted 
for  the  benefit  of  that  club.  Each  of  the  de- 
fendants was  a  witness  in  the  case,  and  no  one 
of  them  denied  havine  agreed  to  become  a  mem- 
ber of  the  club,  and  there  was  proof  that  one  of 
the  defendants  admitted  that  he  was  a  silent 
partner  in  the  business  conducted  by  it  All 
of  them  knew  the  club  was  conducting  business 
and  patronized  it.  All  the  defendants  were  pres- 
ent at  a  meeting  called  for  the  purpose  of  or- 
ganizing the  club,  and  a  statement  was  made  in 
their  hearing  that  a  charter  could  not  be  ob- 
tained. None  of  them  abandoned  the  pur- 
suit of  the  original  undertaking,  and  the  fact 
that  fliey  would  not  have  entered  the  association 
bnt  for  the  fact  that  they  were  influenced  by 


the  advice  and  belief  that  they  would  not  be  li- 
able for  any  of  its  debts  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Associations, 
Cent  Dig.  §§  26-28 ;  Pec  Dig.  «=s>16.] 

6.  New  TbiaXi. 

There  was  no  error  in  refusing  a  new  trial. 

Error  from  City  Court  of  Macon;  H.  A. 
Mathews,  Judge. 

Action  between  W.  C.  Fetner  and  others 
and  the  American  National  Bank.  From  the 
Judgment  the  parties  first  mentioned  bring 
error.    Aflirmed. 

C.  A.  Glawson,  J.  E.  Hall,  and  Walter  De 
Fore,  all  of  Macon,  for  plaintiffs  in  error. 
Hardeman,  Jones,  Park  &  Johnston,  of  Ma- 
con»  for  defendant  in  error. 

RUSSELL,  C.  J.    Judgment  affirmed. 

BROTLES,  J.,  not  presiding. 


(15  GkL  App.  flOS) 
ELLIS  V.  HEWITT.     (No.  6761.) 
(Court  of  Appeals  of  Georgia.     Feb.  3,  1916.) 

(UyUobiu  hy  the  Court.} 

1.  Pabbnt  A2fD  Child  ^rs»8  —  Sufpobt  of 
Child  —  LiABiLiTT  or  Pabbnt— Divobobd 

WOlCANr 

Where  a  woman  has  been  lawfully  divorced 
from  her  husband,  and  the  court  has  awarded 
to  her  the  custody  of  their  minor  child,  and  she 
has  since  liad  tha  entire  care  and  control  of 
tiie  child,  the  father  failing  to  contribute  to  its 
support  and  abandoning  it  altogether  and  dis- 
appearing to  parts  unknown,  she  has  a  legal 
right  to  its  services  and  earnings,  and  may  re- 
cover for  a  tortious  injury  to  tiie  child,  which 
deprives  her  of  such  services ;  and  a*  corre- 
sponding legal  obligation  rests  upon  her  to  sup- 
port the  child  in  a  manner  in  accord  with  her 
means  and  abUity. 

(a)  When  such  a  mother  becomes  non  compos 
mentis,  and  has  b^n  committed  to  the  state 
sanitarium,  her  individual  estate,  in  the  hands 
of  her  guardian,  is  responsible  for  necessaries 
furnished  for  the  support  of  the  child. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  C^nt  Dig.  {{  33-62 ;  Dec  Dig.  «s»3.] 

2.  Pabent  and  Child  ^=^Z  —  Suppobt  or 
C!hild  —  Liability  of  Pabent  —  Insane 
Pebson. 

In  such  a  case  the  fact  that,  under  CUv. 
Code  1910,  i  1607,  the  state  may  be  entitled  to 
a  lien,  which  is  not  foreclosed  or  asserted, 
against  the  property  of  an  iiisane  person  in 
its  charge,  will  not  prevent  one,  who  has  fur- 
nished the  minor  child  with  necessaries,  proper 
to  its  condition,  from  recovering  therefor  in  a 
proceeding  brought  against  the  guardian  of  the 
msane  person;  the  state  not  being  in  any  way 
a  party  to  the  proceeding. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  §{  33-62 ;  Dec.  Dig.  <d=»3.] 

(Additional  SylldbuM  by  Editorial  Staff,) 

3.  Pabent  and  (3hild  ^=»1— "Pabent." 

The  word  "parent"  is  connected  with  no 
trade  and  is  .not  a  word  of  art;  it  means  ordi- 
narily mother  as  well  as  father,  and  must  be 
so  construed.  **Parent"  has  often  been  held  to 
include  the  word  "mother"  (citing  Words  and 
Phrases,  Parent). 

[Ed.  Note.--For  other  cases,  see  Parent  and 
ChUd,  Cent  Dig.  {|  l-^ ;  Dec.  Dig.  <&=s>l.] 


^s9For  other  caaes  see  tame  topic  and  KBT-NXTMBBR  In  all  Key-Numbered  Digeats  and  Indexaa 
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Error  from  Municipal  Court  of  Atlanta. 

Action  by  E.  C.  Hewitt  against  F.  E.  Ellis, 
guardian.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

E?7in8,  Spence  &  Moore,  of  Atlanta,  for 
plaintiff  in  error;  Hewlett,  Dennis  &  Whit- 
man, of  Atlanta,  for  defendant  in  error. 

WADE,  J.  Julia  B.  Hoyal  and  her  hus- 
band were  divorced  when  their  infant  daugh- 
ter was  about  one  year  of  age,  and  the  court 
then  awarded  the  custody  of  the  child  to  her, 
and  the  child  remained  continuously  in  her 
care  and  custody  from  that  time  up  to  a  com- 
paratively recent  date,  when  Mrs.  Hoyal  was 
committed  to  the  state  sanitarium.  The  fa- 
ther is  not  a  resident  of  Georgia*  and  his 
present  whereabouts  are  unknown.  He  has 
never  in  any  way  contributed  to  the  support 
of  this  daughter  (now  about  16  years  old) 
since  her  Infancy,  but  she  has  been  entirely 
dependent  upon  her  mother,  having  no  estate 
of  her  own.  Frampton  B.  Ellis,  county  ad- 
ministrator, was  duly  appointed  guardian  of 
the  estate  of  Mrs.  Hoyal,  on  account  of  her 
insanity,  and  is  now  guardian  of  that  estate, 
amounting  (according  to  the  admission  of  the 
defendant)  to  more  than  $1,000.  Mrs.  E}va  G. 
Hewitt,  the  sister  of  Julia  B.  Hoyal,  fur- 
nished the  child  with  board  and  clothing  dur- 
ing the  months  of  September,  October,  and 
November,  1912,  and  October,  November,  and 
December,  1913,  and  January,  1914,  and  such 
board  and  necessaries  were  agreed  by  both 
parties  to  be  reasonably  worth  $20  per  month. 
Mrs.  Hewitt  brought  suit  in  the  municipal 
court*  of  Atlanta  against  Ellis  as  guardian 
for  Mrs.  Hoyal,  to  recover  the  value  of  the 
board  and  necessaries  so  furnished,  and  the 
court  rendered  judgment  in  favor  of  the 
plaintiff  for  $140.  The  defendant  moved  for 
a  new  trial,  on  the  ground  that  the  Judgment 
was  against  the  law  and  evidence,  and  also 
incorporated  in  the  motion  (as  Is  allowable 
under  the  provisions  of  the  act  establishing 
the  municipal  court  of  Atlanta  [Acts  of  1913, 
p.  145])  certain  grounds  based  upon  two 
points  precisely  raised  by  a  demurrer,  which 
had  been  overruled,  to  wit:  (1)  That  the 
movant  Is  the- guardian  of  an  insane  married 
woman,  and  under  the  law  her  property 
would  not  be  subject  to  the  debts  of  her 
minor  child  for  necessaries ;  and  (2)  that  the 
state  of  Georgia  has,  under  the  law,  a  prior 
lien  upon  the  property  in  the  hands  of  the 
defendant  The  motion  for  a  new  trial  was 
overruled,  and  the  defendant  brought  the 
case  to  this  court  for  review. 

As  stated  In  the  brief  of  counsel  for  the 

plaintiff  in  error: 

**The  question  of  the  father's  liability  in  this 
cnse  is  eliminated,  ns  it  is  admitted  that  the 
insane  mother  and  the  father  have  long  since 
been  divorced;  that  the  custody  of  this  child 
has  been  awarded  to  the  mother;  and  that  the 
father  is  in  parts  unknown." 

[1]  1.  The  first  question  to  be  decided  is 
whether  or  not  the  estate  of  a  divorced  wo- 


man, who  is  a  lunatic  committed  to  the  state 
sanitarium,  is  liable  for  necessaries  furnish- 
ed to  her  minor  child,  where  her  former  hus- 
band, the  father  of  the  child,  is  In  parts  un- 
known, and  has  contributed  nothing  to  the 
support  of  the  child  and  exercised  no  con- 
trol over  it  since  the  granting  of  the  divorce. 
It  appears  to  us  that,  under  the  admitted 
facts,  the  father  has  lost  all  parental  power 
over  the  child,  and  all  rights  to  its  serv- 
ices or  the  proceeds  of  its  labor.  Under  the 
ayil  Code,  S  3021  (3),the  Either  may  lose  his 
parental  power  "by  the  failure  of  the  father 
to  provide  necessaries  for  his  child,  or  his 
abandonment  of  his  family."  Where  the  fa- 
ther abandons  his  family  and  fails  to  pro- 
vide necessaries  for  his  child,  left  in  the 
care  and  custody  of  the  mother,  she  is  enti- 
tled to  the  services  and  earnings  of  the  child. 
Amos  V.  Atlanta  Railway  Co.,  104  Ga.  809  (2), 
31  S.  E.  42;  Savannah,  Florida  &  Western 
Ry.  Co.  V.  Smith,  93  Ga.  742,  21  S.  E.  157. 
Even  one  standing  in  loco  parentis  is  enti- 
tled to  recover  for  the  value  of  the  services 
of  a  minor  child  (City  of  Albany  v.  Lindsey, 
11  Ga.  App.  5731),  and  has  been  held  to  be 
"subject  to  the  liabilities  of  an  actual  par- 
ent" (Williams  v.  Hutchinson,  3  N.  Y.  312, 
53  Am.  Dec.  301).  Admitting,  then,  that, 
where  the  father  abandons  his  family,  the 
mother  is  entitled  to  the  services  and  earn- 
ings of  their  child,  it  would  appear  that  a 
resulting  duty  to  maintain  and  support  the 
child  would  rest  ui>on  her,  and  that,  where 
she  has  a  separate  estate,  her  estate  would 
be  properly  chargeable  for  necessaries  sup- 
plied to  the  child  suitable  to  its  condition  in 
life,  and  notwithstanding  "the  father  is  not 
relieved  from  his  legal  obligation  for  the  sup- 
port of  the  chUd"  (Hall  v.  Hall,  141  Ga.  361, 
80  S.  E.  992),  when  a  decree  of  divorce 
awards  her  its  custody  and  fails  to  deter- 
mine the  question  of  its  support  The  right 
of  a  father  to  the  custody,  and  the  value  of 
the  labor  and  services,  of  his  minor  cliild  is 
said  (2  Kent's  Comm.  193)  to  arise  as  a  con- 
sequence of  his  obligation  for  support  and 
maintenance.  And  in  Nightingale  v.  With- 
ington,  15  Mass.  272,  8  Am.  Dec.  101,  it  Is 
said: 

"The  father,  and,  in  case  of  his  death,  the 
mother,  is  entitled  to  the  earning  of  their  mi- 
nor children.  This  right  most  be  founded  upon 
the  obligation  of  the  parents  to  nurture  and 
support  their  children,  which  obligation  is  com- 
pensated by  a  right  to  their  services." 

In  Newton  v.  Cooper,  13  Ga.  App.  458,  79  S. 
E.  356,  it  was  held  that  a  mother  who  had 
the  custody  and  care  of  a  minor  child,  who 
had  been  abandoned  by  his  father,  was  en- 
titled to  the  services  of  the  child  and  to  the 
proceeds  of  the  child's  labor ;  and,  where  the 
mother  sued  for  the  value  of  the  child's  serv- 
ices, the  employer  had  the  right  to  set  off 
the  value  of  necessaries  supplied  by  him  to 
the  minor  child  during  the  term  of  his  em- 
ployment 

In  this  case  there  is  no  evidence  that  the 
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child  was  emancipated  by  any  voluntary  act 
of  the  mother,  and  no  proylfiion  in  our  stat- 
ute law  declares  that  a  child  becomes  eman- 
cipated on  account  of  insanity  of  the  parent 
Under  the  f&cts  in  this  case,  the  earnings  of 
the  child  would,  under  the  law  of  this  state, 
belong  to  the  mother,  if  the  mother  were 
fiane;  and  we  do  not  see  why  the  child's 
filial  or  legal  obligation  should  be  lighter  on 
account  of  the  unfortunate  affliction  which 
has  overtaken  the  mother.  Also,  the  result- 
ing or  concurrent  abstract  obligation  on  the 
part  of  the  mother,  to  support  and  maintain 
the  child  to  whose  services  and  earnings  she 
is  entitled,  has  apparently  not  been  destroy- 
ed or  lessened  because  of  the  insanity  of  the 
mother;  and,  where  it  appears  that  the 
mother  has  an  estate  in  her  own  name,  there 
is  no  reason  why  the  abstract  obligation 
should  not  find  concrete  expression. 

[3]  To  approach  the  subject  from  another 
direction,  it  has  been  held  in  Atlanta  &  West 
Point  Railroad  Co.  v.  Yenable,  65  Ga.  55, 
56,  that: 

"The  word  *parent'  is  connected  with  no  trade 
and  is  not  a  word  of  art.  It  means  ordinarily 
mother  as  well  as  father,  and  must  be  so  con- 
strued." 

"Parent"  has  often  been  held  to  include 
the  mother.  Words  and  Phrases,  voL  6,  p. 
5173. 

The  legal  duty  of  a  parent  to  provide  for 
the  maintenance,  protection,  and  education 
of  minor  children  is  too  well  established  to 
require  more  than  casual  mention.  See  1 
Blackstone,  Com.  c.  16;  Nicholson  v.  Spen- 
cer, 11  Ga.  607-611. 

"We  learn,  however,  in  our  elementary  les- 
sons, that  parents  are  legally  and  in  duty  bound 
to  maintain  their  infant  chUdren."  Bums  v. 
Hill,  19  Ga.  22,  25. 

Mrs.  Hoyal  is  the  "parent"  of  Minnie  Hoy- 
al,  the  minor  child,  and  the  custody  of  the 
child  was  awarded  to  her  by  the  court  The 
father  long  since  abandoned  the  child,  and 
thereby  lost  his  parental  control  and  his 
right  to  the  child's  services  or  earnings.  The 
mother  would  be  entitled  to  recover  the  val- 
ue of  the  services  of  the  child  under  contract 
or  on  account  of  injury  inflicted  upon  the 
child.  As  a  consequence  of  her  legal  right 
to  control  the  child  and  enjoy  the  services 
and  earnings  of  the  child,  the  mother  is  un- 
&er  a  corresponding  duty  to  maintain  and  pro- 
vide for  the  child,  if  it  is  in  her  pow^r  to 
do  so.  The  insanity  of  the  mother  may  re- 
lease her  from  the  obligation  of  personal 
service  in  behalf  of  her  minor  child,  but 
will  not  discharge  her  estate  from  the  legal 
obligation  for  necessaries  supplied  to  the 
child. 

[2]  2.  The  second  question  raised  by  the 
motion  for  a  new  trial  is  whether  or  not  the 
fact  that,  under  the  law,  the  state  of  Georgia 
has  a  prior  lien  upon  the  property  of  an  in- 
fiane  person  committed  to  the  state  sanitari- 
um would  in  this  case  bar  the  plaintiff  from 
recovering  Judgment  against  the  estate  in  the 


hands  of  the  guardian  of  Mrs.  HoyaL  There 
is  no  evidence  to  the  effect  that  the  state  has 
asserted  any  lien  against  the  property  of 
Mrs.  Hoyal  or  is  now  endeavoring  to  set  up 
any  such  lien;  and,  in  the  absence  of  any 
steps  to  enforce  such  a  lien,  the  guardian 
would  be  protected  from  liability  in  paying 
Just  charges  against  the  estate  of  his  insane 
ward,  which  have  been  legally  established. 
If  it  were  otherwise,  the  commitment  to  the 
state  sanitarium  of  one  possessing  a  large 
estate,  and  correspondingly  large  outstand- 
ing obligations,  would  defeat  the  payment  of 
his  lawful  debts  and  wx>rk  hardship  on  in- 
nocent creditors.  Furthermore,  if,  on  ac- 
count of  an  unasserted  lien  to  which  the 
state  may  be  entitled  under  the  Civil  Code,  | 
1607,  against  property  of  an  insane  person 
committed  to  the  state  sanitarium,  legal 
claims  against  the  insane  person  cannot  be 
adjusted,  for  what  reason  would  it  be  neces- 
sary to  appoint  a  guardian  for  such  a  per- 
son, except  to  collect  and  hold  the  assets  of 
the  estate,  to  ultimately  pay  off  the  state's 
lien,  or  against  the  day  when  the  insane  per- 
son may  be  restored  to  sanity  and  require  a 
reckoning? 
Judgment  affirmed. 


(15  Oa.  App.  71S) 
GRAVES  V.  DENNY  et  aL    (No.  5461.) 
(Court  of  Appeals  of  Georgia.     Feb.  6,  1915.) 

(8ylUihu9  hy  the  Court,) 

1.   COBPORATIONS  «=>561,  562— JUDGMENT  «=» 

478  —  Insolvency  —  keceivees  —  Unpaid 
Stock  Subscbiptiowb— Right  to  Sub— Ool- 
UkTERAL  Attack. 

Where  a  decree  of  the  chancellor  clothed 
with  jurisdiction  to  administer  the  estate  of  an 
insolvent  corporation  directs  that  its  debtors  be 
sued  by  tbe  receivers  appointed  by  the  court  of 
equity,  the  decree  confers  upon  the  receivers  full 
authority  to  maintain  an  action  against  a  sub- 
scriber to  the  capital  stock  of  the  corporation 
for  the  recovery  of  an  unpaid  balance  of  the 
subscription.  Such  a  decree  can  be  set  aside 
only  in  a  court  of  equity,  and  is  not  subject  to 
collateral  attack  in  another  court.  Nor  is  the 
validity  of  tbe  decree  affected  by  the  fact  that  it 
is  interlocutory  (for  the  purpose  of  marshaling 
the  assets),  and  not  a  final  decree  concluding 
the  administration  of  the  estate  of  the  insolvent 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  jj  2261-2266,  2268-2271 ;  Dec.  Dig. 
«=s>561,  562;  Judgment,  Cent  Dig.  |  912; 
Dec.  Dig.  «=s>478.] 

2.  CoBPOBATioNs  ^=»228,  562— Insolvency— 
Rbceivkbs  —  Unpaid    Subsobiftions  —  Ao- 

TIONB— DiSCBETION— BSQUITT   JURISDICTION— 

Delegation. 

Whether  a  subscription  to  the  capital  stock 
of  a  defunct  corporation  shall  be  enforced  for 
the  purpose  of  equalizing  by  contribution  stock- 
holders who  have  paid  their  subscriptions  in 
full  is  a  matter  addressed  solely  to  the  discretion 
of  the  court  charged  with  the  duty  of  adminis- 
tering the  estate  of  the  corporation.  The  exer- 
cise of  the  chancellor's  discretion  upon  an  equita- 
ble petition,  in  directing  the  receivers  to  sue, 
and  authorizing  them  to  recover  unpaid  stock 
subscriptions,  leaving  the  appropriation  of  the 
fund  when  collected  to  the  determination  of  the 
'  court  of  equity,  cannot  be  brought  in  question  in 
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a  suit  to  recover  a  Bnbscription  to  the  capital 
Btock,  brought  in  parBuance  of  the  order. 

(a)  A  direction  by  the  Judge  of  a  superior 
court  to  receivers  appointed  by  him  to  collect 
such  stock  subscriptions  as,  in  the  receivers' 
opinion,  were  legally  liable,  is  not  a  delegation 
of  the  court's  equitable  powers  to  the  receivers, 
but  a  mandatory  direction  to  the  court's  serv- 
ants and  oflScers  not  to  proceed  against  anv  ap- 
parent debtor  where  investigation  has  developed 
that  he  had  a  legal  defense  which  would  defeat 
recovery, 

[Ed.  Note.— Fbr  other  cases,  see  Corporations, 
Gent  Dig.  U  874,  878,  2265,  2266,  2268-2271 ; 
Dec.  Dig.  <8s>228,  662.] 

3.  COBPORATIONS  ^=^201^,  662— IN80LVBN0T— 
••A8S1CT8"— UNPAID  Stock  Subscmption^— 
Mabshaijno  Aflsrrs— Dsbtob'b  Lzabujtt— 
Amount. 

Upon  the  dissolution  of  a  corporation,  its 

property  and  assets  constitute  a  fund  for  the 

f payment  of  its  debts  and  for  distribution  among 
ts  stockholders,  and  the  individual  liability  of 
stockholders  is  an  "asset"  of  the  corporation 
which  may  be  enforced  by  a  receiver  for  the 
corporation.  And  if  a  court  of  equity,  in  the 
exercise  of  its  powers  and  in  its  sound  discre- 
tion, determines  that  the  assets  of  a  defunct 
corporation  should  be  marshaled,  a  Judicial  as- 
certainment of  the  amount  due  by  a  debtor  of 
the  corporation  is  not  an  essential  preliminary 
to  the  bringing  of  an  action  by  the  receivers  to 
recover  upon  the  alleged  indebtedness,  for  the 
suit  itself,  when  authorized  by  the  court  of 
equity,  is  a  proper  means  of  ascertaining  the 
amount  of  the  debtor's  liability  to  the  corpora- 
tion. A  suit  by  the  receiver  on  unpaid  stock 
subscriptions  is  the  same  thing  as  a  suit  by  the 
corporation  itself, 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1050,  1052-1067.  2265,  2266, 
2268-2272 ;   Dec  Dig.  <9=9259,  662. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Assets.] 

4.  CoKPOBAnoNS  «=s>661  — Insolvbnct^Ao- 
lanistbation  of  a ssbt8  —  collection  of 
Unpaid  Subsobiptions. 

The  fact  that  a  court  of  equity  in  the  exer- 
cise of  its  powers  and  discretion,  is  adminis- 
tering the  estate  of  a  corporation  by  the  hands 
of  a  receiver,  and  that  the  distribution  of  the 
fund,  when  collected,  can  only  be  effected  in  a 
court  of  equitable  jurisdiction,  affords  ho  bar  to 
the  collection  of  the  assets  by  the  processes  of 
the  common  law. 

[Ed.  Note.— For  other  cases  see  Corporations, 
Cent  Dig.  §§  2261-2264 ;   Dec.  J>ig.  <d=>661.] 

6.  Contbaots  ^s»846— Action— Gbnxbai.  Is- 
8X7E>— Unconditional  Contbact. 

A  plea  of  general  issue  raises  no  issuable 
defense  to  a  suit  brought  upon  an  unconditional 
contract  in  writing. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig,  {§  1714,  1718-1751 ;  Dec.  Dig.  «&» 
346.] 

6.  Cobpobations  4=>262  —  Stock  Subscbip- 
tions  —  Dbfenseb  —  Extension  of  Timb  — 
Conbidebation. 

A  plea  alleging  that  the  time  of  payment 
of  an  unconditional  subscription  to  the  capital 
stock  of  a  corporation  has  been  extended  by  its 
directors  presents  no  bar  to  an  action  on  the 
contract  of  subscription,  when  it  is  not  alleged 
in  the  plea  either  that  there  was  any  considera- 
tion for  the  alleged  extension  or  that  the  direc- 
tors were  authorized  by  the  stockholders  to 
extend  the  time  of  payment. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §8  1076-1083,  2273 ;    Dec.  Dig. 
262.] 


7.  Cobpobations  ^s»259,  268— Stookholdebs 
—Unpaid  Subscbiption— Bbickdibs— Plbad- 

INO. 

A  plea  alleging  that  a  subscriber  to  the 
capital  stock  of  an  insurance  company  was  re- 
lieved from  liability  because  the  remedy  of  the 
company  was  to  cancel  his  stock  and  forfeit  all 
previous  payments  to  the  company,  but  which 
failed  to  allege  that  the  requisite  notice  pre^ 
scribed  by  section  2396  of  the  Civil  Code  1910 
had  been  given  to  the  d^nquent  subscriber,  or 
that  the  stock  had,  in  fact,  ever  been  canceled, 
is  subject  to  demurrer,  not  only  for  these  rea- 
sons, but  also  upon  the  ground  that  the  remedy 
provided  of  cancellation  of  the  stock  and  for- 
feiture of  payments  is  cumulative  only,  and  does 
not  prevent  the  corporation  from  proceeding 
to  coDect  the  unpaid  subscription  by  a  suit  upon 
the  original  contract. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §81060, 1062-1067.  1129. 1131, 1183- 
1147,2272,2276;  Dec.  Dig.  «s>269,  268.] 

8,  Cobpobations  ^=»269— Equity  4>=»89— Un- 
paid Stock- Suit  bt  CBXDnoBn-OoMPLBTB 
Bbuxf. 

The  provisions  of  section  2261  of  the  Civil 
Code  1910,  which  gives  any  citizen  the  right  to 
sue  either  the  association  or  a  member  of  the 
corporation,  etc.,  and  to  recover  from  the  mem- 
ber or  members  sued  the  amount  due  for  unpaid 
stock  and  which  properlv  limits  in  such  a  case 
the  amount  of  the  plaintiff's  recovery  to  the 
amount  actually  due  him  by  the  delinquent  mem- 
ber does  not  impose  any  limitation  upon  the 
power  of  a  court  of  equity  to  reouire  a  complete 
adjudication  of  the  rights  of  all  parties  inter- 
ested in  tlie  subject-matter,  nor  abridge  the 
court's  power  to  prevent  a  multiplicity  of  snita 
bv  determining  the  respective  rights  of  all  par- 
ties interested  who  may  be  before  the  court. 
This  Code  section  has  no  application  to  a  suit 
in  which  the  receiver  is  endeavoring  to  enforce, 
for  the  benefit  of  fully  paid  subscribers  to  the 
capital  stock  of  the  corporation,  contribution  on 
the  part  of  those  subscribers  who  have  not  paid 
their  subscriptions  to  the  capital  stock. 

[Ed.  Note.— For  other  cases,  see  Corporations^ 
Cent  Dig.JJ  1050,  1052-1067.  2272 ;  Dec  Dig. 
«=s>259 ;  Equity,  Cent  Dig.  H  104-114 ;  Dec 
Dig.  ^ss>89.] 

Error  from  City  Court  of.  Floyd;  J.  H. 
Reece^  Judge. 

Action  by  R.  A.  Denny  and  others,  as  re- 
ceivers of  the  Rome  Insurance  Company^ 
against  R.  W.  Graves.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

Barry  Wright  and  Dean  &  Dean,  all  of 
Rome,  for  plaintiff  in  error.  Maddoz  & 
Doyal,  of  Rome,  for  defendants  in  error. 

RUSSELL,  C.  J.  R.  A.  Denny,  E.  W.  But- 
ler, and  T.  K.  Scott,  as  receivers  of  the 
Rome  Insurance  Company,  brought  an  action 
in  the  city  court  of  Floyd  county  against 
Robert  W.  Graves,  to  recover  the  unpaid 
balance  alleged  to  be  due  upon  an  uncondi- 
tional stock  subscription  for  $94,500  to  the 
increased  capital  stock  of  the  Rome  Insur- 
ance Company.  The  contract  of  subscrip- 
tion attached  to  the  petition  shows  that  the 
original  capital  stock  of  the  company  was 
$100,000,  and  states  that  the  increase  is  to 
be  first  offered  to  its  stockholders  at  par, 
and  that  the  subscribers  to  the  increasecl 
capital  stock  shall  have  the  privilege  of  pay- 
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Ing  therefor  In  equal  axmnal  Installments  of 
one,  two,  three,  and  four  years.  The  peti- 
tion alleges,  in  the  first  i>aragraph,  that  the 
pefltioners  are  the  duly  appointed  reoelvers 
of  the  Insurance  company,  and  have  duly 
qualified  as  such.  The  second  paragraph  al- 
leges the  execution  and  delivery  of  the  con- 
tract of  subscription  referred  to  above.  The 
third,  fourth,  and  fifth  paragraphs  set  out 
separately  the  amounts  due,  according  to  the 
terms  of  the  contract,  on  the  1st  day  of 
January,  1911,  1912,  and  1913,  respectiyely. 
In  the  answer  to  the  petition  it  Is  admitted 
that  the  plaintiffs  were  appointed  receivers, 
but  it  is  alleged  that  they  were  appointed 
prior  to  the  appearance  term  In  the  case  of 
Miles  V.  Rome  Insurance  Company;  that 
the  appointment  was  interlocutory ;  and  that 
the  receivers  have  no  legal  power  to  bring 
this  suit  The  defendant  admits  the  sub- 
scription, but  pleads  that,  by  the  action  of 
the  board  of  directors  of  the -insurance  com- 
pany, the  time  of  payment  of  the  subscrip- 
tion was  extended,  afid  the  balance  owing  to 
the  company  on  account  of  the  subscription 
as  of  January  1,  1911,  was  made  payable  on 
a  basis  of  10  per  cent  per  annum,  10  per 
cent  being  payable  on  the  1st  day  of  June, 
1912,  and  a  like  amount  on  the  Ist  day  of 
June  thereafter.  The  third,  fourth,  and  fifth 
paragraphs  of  the  petition  are  denied,  and 
for  further  answer  the  defendant  alleges 
that  the  plaintiffs  have  no  legal  right  or  au- 
thority to  bring  the  suit,  for  the  reason  that 
the  right  to  sue  upon  the  subscription  con- 
tract exists  solely  in  the  name  and  behalf  of 
the  Rome  Insurance  Company.  It  is  fur- 
ther alleged  in  the  answer  (though  the  rea- 
son for  the  statement  is  not  given)  that  nei- 
ther the  receivers  nor  the  Rome  Insurance 
Company  have  a  right  to  sue  the  defendant 
on  account  of  the  subscription  agreement, 
and  that  the  only  legal  remedy  for  the  en- 
forcement of  the  contract  in  behalf  of  the 
Rome  Insurance  Company  or  its  representa- 
tives is  the  right  to  cancel  the  stock  on  ac- 
count of  the  failure  to  pay  subscriptions 
when  they  become  due,  and  to  forfeit  all 
payments  made  thereon. 

The  defendant  demurred  to  the  petition 
generally,  on  the  ground  that  no  cause  of 
action  is  set  forth,  and  specially  on  the 
grounds:  (1)  That  the  petition  does  not 
show  that  the  receivers  have  authority  from 
tlie  court  to  sue  upon  said  claim;  (2)  that 
the  petition  does  not  show  for  what  purpose 
tlie  receivers  were  appointed,  or  what  pow- 
ers were  given  them  under  the  order  of  ap- 
pointment ;  (3)  that  it  does  not  appear  wheth- 
er the  receivers  were  appointed  by  interlocu- 
tory order  prior  to  the  trial  term  of  the  case 
or  after  the  facts  alleged  in  the  petition  un- 
der which  the  receivers  were  appointed  had 
been  passed  upon  by  a  jury  and  final  decree 
entered;  (4)  that  it  does  not  appear  wh9.t 
la  the  character  or  nature  of  the  petition  un- 


der which  the  receivers  were  appointed,  or 
what  its  prayers  or  purposes,  or  what  prop- 
erty of  the  Rome  Insurance  Company  the  re- 
ceivers were  authorized  to  take  possession 
of,  or  what  choses  in  action  they  were  au- 
thorized to  collect 

The  petition  was  amended  by  attaching 
to  it  a  copy  of  an  order  of  the  Judge  of  the 
superior  court  of  the  Rome  circuit  in  the 
case  of  John  M.  Miles  v.  Rome  Insurance.. 
Company  et  al.,  in  which  the  plaintiffs  were 
appointed  receivers  of  the  property  and  ef- 
fects of  the  Rome  Insurance  Company,  and 
directed  to  take  and  retain  possession  of 
sill  its  property  of  every  kind  and  character 
until  further  order  of  the  court  The  ord^ 
authorizes  the  receivers  to  institute  and 
prosecute  any  action  in  favor  of  the  Rome 
Insurance  Company,  to  realize  and  collect  its 
assets,  including  actions  to  recover  the  bal- 
ance due  upon  all  stock  subscriptions  upon 
which,  in  their  opinicm,  the  persons  making 
such  subscriptions  are  legally  liable.  The 
amendment  to  the  petition  recites  also,  that 
there  is  $245,000  of  the  capital  stock  of  the 
Rome  Insurance  Company  which  has  been* 
fuUy  paid  for,  and  that  the  remainder  of  the 
$1,000,000  of  capital  stock  is  represented  by 
subscriptions  of  nine  named  individuals,  of 
whom  the  defendant  Graves  is  one. 

The  plaintiffs  demurred  to  the  defendant's 
answer,  upon  the  ground  that  it  set  up  no 
legal  or  equitable  defense.  They  demurred 
to  the  first  paragraph  of  the  answer  upon  the 
ground  that  it  was  immaterial  that  the  ap- 
pointment was  interlocutory  or  that  the 
cause  has  not  been  heard  in  term  time,  or 
that  the  appointment  of  the  receivers  has  not 
been  made  permanent,  and  that  the  allega- 
tion that  the  receivers  have  no  legal  power 
or  authority  to  bring  the  suit  is  a  con<duslon 
of  the  pleader,  and  fails  to  show  why  or 
wherein  they  are  lacking  in  power  and  au- 
thority. The  second  paragraph  of  the  an- 
swer was  demurred  to  on  the  ground  that 
there  was  no  allegation  that  there  was  a 
good  or  valuable  consideration  for  the  alleg- 
ed extension  of  time  of  payment  to  the  stock- 
holders, or  that  the  alleged  extension  was  ap- 
proved by  the  stockholders,  or  that  the  di- 
rectors were  fully  authorized  or  given  power 
by  the  stockholders  to  make  sudi  an  exten- 
sion. The  third,  fourth,  and  fifth  paragraphs 
of  the  answer  were  demurred  to  upon  the 
ground  that  they  set  up  no  defense,  and  the 
sixth,  seventh,  and  eighth  paragraphs  were 
demurred  to  upon  the  ground  that  they  set 
up  incorrect  conclusions  of  law,  and  especial- 
ly that  the  facts  alleged  in  the  eighth  para- 
graph of  the  answer  failed  to  present  any 
defense,  for  the  reason  that  the  provisions  of 
section  2396  of  the  Civil  Code  merely  gives 
a  board  of  directors  the  option  to  forfeit  and 
cancel  stock  subscriptions,  and  there  are  no 
allegations  showing  that  the  board  of  direc- 
tors of  the  Rome  Insurance  Company  ever 
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compiled  with,  or  attempted  to  comply  with, 
any  of  the  requirements  of  that  section  of 
the  Code, 

There  appears  in  the  record  an  amend- 
ment to  the  defendant's  answer,  setting  up 
that  the  suit  was  not  in  behalf  of  the  credi- 
tors, but  a  suit  filed  by  and  in  behalf  of  the 
stockholders;  that  the  creditors  have  no 
interest  in  the  cause,  and  the  receiyers  have 
no  right  to  sue  upon  the  subscription  con- 
tract in  behalf  of  the  stockholders,  because 
the  Rome  Insurance  Ck>mpany  has  sufficient 
assets  with  which  to  pay  all  its  creditors 
without  calling  upon  any  subscriber  to  the 
capital  stock  to  contribute  to  the  payment  of 
creditors;  and  that,  even  if  it  were  neces- 
sary to  collect  a  part  of  the  stock  subscrip- 
tion, there  has  been  no  proceeding  by  the 
receivers  to  determine  the  amount  neces- 
sary to  be  collected  from  the  various  stock 
subscribers.  So  far  as  appears  from  the 
record,  this  amendment  was  not  allowed  by 
the  court,  and  there  is  no  exception  to  a 
refusal  on  the  part  of  the  court  to  allow  it, 
but  it  is  transmitted  in  the  record  as  being 
material  to  a  clear  understanding  of  the 
errors  complained  of,  and  will  be  dealt  with, 
because  the  same  points  are  raised  in  an 
amendment  to  the  demurrer  of  the  defend- 
ant which  was  allowed  by  the  court  In 
the  amended  demurrer  of  the  defendant  it  is 
insisted:  (1)  That  the  plaintiff's  petition 
falls  to  set  forth  any  legal  necessity  for  a 
suit  upon  the  stock  subscription;  (2)  that 
there  is  no  allegation  in  the  petition  that 
there  are  any  debts  owing  by  the  insurance 
company  which  make  the  collection  of  the 
stock  subscription  necessary;  (3)  that  there 
is  no  allegation  that  there  has  been  any 
judicial  ascertainment  of  the  amount  of 
the  company's  debts;  (4)  that  there  is  no 
allegation  of  a  judicial  ascertainment  of 
the  amount  due  on  the  subscription,  either 
for  the  purpose  of  paying  debts  or  for  the 
purpose  of  contribution  among  the  stock- 
holders of  the  company;  (5)  that  the  peti- 
tion fails  to  show  that  the  receivers  have 
been  granted  any  legal  authority  from  the 
court  of  their  appointment  to  bring  the  suit ; 
(6)  that  the  court's  order  attached  to  the 
petition  as  amended  shows  that  the  court 
attempted  to  delegate  to  the  receivers  and 
to  an  auditor  the  duty  of  determining  the 
amount  of  the  company's  indebtedness  and 
the  liability  of  the  stockholders  on  their  sub- 
scriptions, and  that  there  has  been  no  judi- 
cial determination  on  this  question  by  the 
court ;  (7)  that  the  city  court  of  Floyd  coun- 
ty has  no  Jurisdiction  to  hear  and  determine 
equitable  questions,  and  the  right  to  sue  up- 
on the  subscription  agreement  is  only  cog- 
nizable in  a  court  of  equity;  (8)  that  the 
petition  does  not  allege  that  there  are  not 
sufficient  assets  of  the  insurance  company  to 
pay  the  debts  of  the  company  without  call- 
ing upon  the  stockholders  upon  their  sub- 
scriptions; and  (9)  that  it  does  not  appear 
that  the  assets  of  the  company  are  insuffi- 


cient, after  paying  Its  debts,  to  pay  all  of  its 
stockholders  their  shares  without  collect- 
ing the  stock  subscriptions. 

The  trial  judge  overruled  the  demurrer  to 
the  petition  as  amended,  and  struck  the 
answer.  The  pleadings  and  the  demurrers 
raise  the  following  questions,  the  deter- 
mination of  which  control  the  case:  (1)  Did 
the  receivers  have  the  right  to  maintain  the 
suit?  (2)  If  the  receivers  were  proper  par- 
ties plaintiff,  was  It  essential  to  their  main- 
taining the  suit  that  there  should  appear  a 
necessity  that  the  unpaid  subscriptions  to 
the  stock  should  be  paid,  either  for  the  pur- 
pose of  paying  creditors  or  for  the  purpose 
of  requiring  delinquent  stockholders  to  con- 
tribute to  stockholders  who  had  paid  their 
subscriptions  in  full?  (8)  Was  a  judicial 
ascertainment  of  the  amount  due  on  the 
defendant's  subscription,  either  for  the  pur- 
pose of  paying  debts  or  for  the  purpose  of 
contribution,  an  essential  preliminary  to 
the  bringing  of  the  action  by  the  receivers? 
(4)  Was  the  city  court  of  Floyd  county  with- 
out jurisdiction  of  the  suit  to  enforce  the 
collection  of  defendant's  subscription  to  the 
capital  stock,  for  the  reason  that  that  caurt 
has  no  equitable  jurisdiction,  and  "because 
the  right  to  sue  upon  subscription  agree- 
ments is  only  cognizable  in  a  court  of  equi- 
ty?" Incidental  or  subsidiary  to  these  lead- 
ing questions  are  several  minor  points  which 
will  be  ruled  upon  in  the  adjudication  of 
the  four  leading  propositions. 

[1]  1.  It  was  asserted  in  the  demurrers 
that,  if  the  present  action  can  be  maintained, 
the  receivers  are  not  proper  parties  to  bring 
the  suit  By  attaching  a  copy  of  the  order 
of  the  superior  court  to  their  petition,  the 
plaintiffs  clearly  met  the  grounds  of  demur- 
rer as  originally  set  forth,  because  the  order 
of  the  judge  of  tbe  superior  court  expressly 
directed  the  receivers  to  sue  upon  all  stock 
subscriptions  due  the  Rome  Insurance  Com- 
pany; and  this  order  likewise  disclosed  the 
character  and  nature  of  the  petition  under 
which  the  receivers  were  appointed,  and  the 
prayers,  purposes,  and  object  of  the  petition 
filed  by  Miles,  and  the  authority  of  the  re- 
ceivers to  take  possession  of  all  the  property 
of  the  Insurance  company.  In  our  opinion,  It 
was  unnecessary  for  the  petition  to  ahovr 
whether  the  receivers  were  appointed  under 
an  interlocutory  order,  or  after  a  final  decree 
had  been  entered  on  the  petition ;  for,  if  the 
arm  of  equity  Is  not  long  enough  to  reach  the 
assets  of  an  Insolvent  debtor  and  to  hold 
them  for  the  benefit  of  suffering  creditors 
before  a  decree,  then  equity  would  fail  to  sup- 
ply a  remedy  where,  by  reason  of  Its  In- 
versality,  the  law  is  deficient,  and  the  court 
of  equity  could  afford  no  relief  against  an 
impending. loss  until  after  a  final  decree  had 
been  rendered.  Besides,  as  we  see  it,  a  de- 
cree of  the  chancellor  Is  conclusive  until  it  Js 
set  aside  in  a  court  of  equity.  It  is  certainly 
not  subject  to  collateral  attack  by  demurrer 
in  a  court  of  Inferior  jurisdiction.    The  fiftli 
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ground  of  tbe  amendment  to  tbe  demurrer 
merely  charges  generally  that  the  plaintiffs' 
petition  falls  to  set  forth  any  legal  authority 
granted  by  the  court  of  their  appointment  au- 
thorizing the  receivers  to  bring  the  suit,  and 
what  we  have  Just  said  In  regard  to  the 
grounds  of  the  original  demurrer  applies  to 
It,  of  course. 

[2]  2.  The  plaintiff  in  error,  however, 
strenuously  Insists  that  an  action  for  the 
collection  of  an  unpaid  stock  subscription  to 
the  capital  stock  of  the  Insurance  company 
cannot  be  maintained  unless  It  is  made  to 
appear  that  the  amount  necessary  to  be  col- 
lected, either  for  the  payment  of  the  debts 
of  the  corporation  or  for  purposes  of  con- 
tribution, has  been  judicially  ascertained. 
To  our  minds  this  would  be  putting  the  cart 
before  the  horse;  for,  where  there  are  a 
number  of  unpaid  subscriptions  to  stock,  the 
only  way  in  which  it  can  be  ascertained  what 
amount  would  be  necessary  to  pay  the  cred- 
itors, espedaUy  whut  amount  would  be  nec- 
essary to  enable  stockholders  who  failed  to 
pay  their  subscriptions  to  contribute  to  stock- 
holders who  paid  theirs,  would  be  to  ascer- 
tain by  collection  how  many  of  the  stock- 
holders are  insolvent,  and  therefore  unable 
to  contribute  either  to  the  payment  of  debts 
or  to  equalizing  the  burdens  of  the  stock- 
holders. We  hold  that  the  judge  of  the  su- 
perior court,  as  a  chancellor,  had  the  un- 
doubted right,  in  administering  the  assets 
of  the  Rome  Insurance  Company,  to  provide 
for  the  marshaling  of  all  its  assets,  and  his 
order  attached  to  the  plaintiff's  petition  is 
neither  extraordinary  nor  at  variance  with 
the  usual  practice  In  equity  in  the  adminis- 
tration of  ordinary  Insolvent  estates.  Is 
there  any  reason  why  an  unconditional  con- 
tract of  subscription  to  stock  of  a  corpora- 
tion should  stand  upon  a  higher  or  different 
footing  than  a  debt  of  any  other  class?  The 
subscription  to  the  stock  of  a  corporation, 
until  it  is  paid,  is  a  debt  to  the  corporation — 
nothing  more,  nothing  less.  It  sometimes 
happens  that  one  who  has  made,  but  who  has 
not  paid  in,  a  very  large  subscription  to  the 
capital  stock  of  a  corporation  assumes  him- 
self to  be  entitled  to  greater  privileges  and 
immunities  than  a  subscriber  to  a  small 
amount  of  the  stock,  and  assumes  to  direct 
the  affairs  of  the  corporation  in  which  he 
has,  in  fact,  but  little  money  Invested.  But 
this  assumption  finds  no  warrant  in  law  or  in 
equity,  and,  we  may  add,  at  least  none  in 
good  morals.  One  who  owns  a  majority  of 
tbe  paid  capital  stock  of  a  corporation  Is 
legally  entitled  to  ezerdse  a  controlling  In- 
flaence  In  the  direction  of  Its  affairs;  and 
therefore  one  who  assumes  to  direct  the  af- 
fairs of  a  corporation  without  having  paid 
for  his  stock  is  under  all  the  greater  obliga- 
tion not  to  refuse  to  make  payment,  and,  if 
be  does  refuse,  either  law  or  equity  should 
afford  prompt  means  by  which  his  obligation 
maj  be  enforced.    The  argument  that  the 


subscription  to  the  capital  stock  of  a  cor- 
poration cannot  be  enforced  except  to  pay 
debts  of  the  corporation,  or  that  the  sub- 
scriber should  not  be  compelled  to  do  so  un- 
less it  is  necessary  for  him  to  contribute  to 
stockholders  who  have  paid  their  subscrip- 
tions in  full,  not  only  is  an  argument  ab  In- 
convenient!, and  is  addressed  solely  to  the 
discretion  of  the  court  charged  with  the  du- 
ty of  administering  the  assets  of  the  corpo- 
ration, but  which  has  no  force  whatever  in 
the  face  of  the  positive  order  of  that  court, 
where  it  has  exercised  Its  discretion  by  re- 
quiring the  collection  of  all  the  assets  as  a 
preliminary  to  distribution.  In  the  present 
case  the  judge  of  the  superior  court  of  Floyd 
county,  for  apparently  good  and  sufiBdent  rea- 
sons, required  a  suit  to  be  brought  on  all  the 
unpaid  stock  subscriptious,  because  it  is  not 
denied  in  the  defendant's  answer  that  $245,- 
000  of  the  capital  stock  of  $1,000,000  was 
paid  in  full,  and  that  all  the  remaining  stock 
not  paid  (to  wit,  $755,000)  was  held  by  nine 
persons,  of  whom  the  defendant  was  one. 
The  api)olntment  of  the  receiver,  only  cir- 
cumstantially it  is  true^  but  eloquently 
enough,  bespeaks  the  Insolvency  of  the  Rome 
Insurance  Company.  If  the  $755,000,  of 
which  the  defendant  subscribed  for  $94,500, 
were  aU  collected,  granting  that  the  insur- 
ance company  owes  no  debts,  and  that  noth- 
ing more  has  happened  than  that  the  $245,- 
000  paid  in  by  stockholders  in  various  states, 
as  alleged  in  the  petition,  has  been  spent  In 
carrying  on  the  business,  then  each  one  of 
these  paid-up  stockholders  would  be  enti- 
tled to  a  contribution  of  over  75  per  cent  in 
order  to  repay  him  the  money  expended  by 
him  in  enabling  the  large  stockholders  to  car- 
ry on  the  business,  and  the  amount  Involved 
would  be  something  over  $185,000.  But,  if 
the  whole  amount  is  not  collected,  It  is  clear 
that  the  proportional  contribution  to  the 
stockholders  who  have  paid  in  the  $245,000 
would  be  less,  and  if  several  of  them  were 
Insolvent,  and  the  necessary  expenses  of  the 
receivership  and  of  collecting  the  claims 
were  great,  the  result  would  be  entirely  dif- 
ferent. If  only  one  of  the  subscriptions  of 
the  nine  remaining  unpaid  or  partly  paid 
should  be  small  or  only  partially  collectible. 
It  might  happen  that  the  fund  thus  received 
would  be  required  to  meet  the  expenses  of 
the  receivership  and  be  consumed  thereby. 
This  would  at  least  relieve  that  much  those 
stockholders  who  have  already  paid  in  full 
their  stock  subscriptions.  Conceding  that 
this  suit,  as  insisted  by  counsel  for  the  plain- 
tiff in  error,  is,  in  effect,  a  suit  filed  by  and 
in  behalf  of  the  stockholders  against  the  in- 
surance company,  and  that  the  recovery,  If 
any,  will  be  applied  solely  for  the  benefit  of 
the  stockholders  who  have  paid  their  sub- 
scriptions in  full,  we  still  deem  that  the  or- 
der of  the  chancellor  conferred  upon  the  re- 
ceivers the  perfect  right  to  sue,  and  author- 
ized them  to  recover  any  indebtedness  for 
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unpaid  stock  subscription,  leaving  the  ap- 
propriation of  the  fund  thus  raised  to  the 
determination  of  the  court  of  equity,  where 
the  questions  which  it  is  here  sought  to  raise 
are  properly  cognizable.  To  our  minds,  there 
is  no  force  in  the  suggestion  presented  by 
each  of  the  demurrers  that  the  judge  of  the 
superior  court,  by  the  language  directing  the 
receivers  to  collect  from  such  as,  In  their 
opinion,  were  legally  liable,  delegated  to  the 
receivers  tbe  duty  of  ascertaining  the  neces- 
sity for  collecting  the  unpaid  subscriptions  of 
$755,000.  This  was  no  delegation  of  author- 
ity, but  inasmuch  as  the  order  authorized  the 
receivers  to  employ  counsel,  and  gave  them 
permission  to  seek  further  direction  from 
time  to  time  from  the  court,  the  language 
used  was  of  itself  in  the  nature  of  a  direc- 
tion not  to  bring  suits,  where,  after  due  in- 
vestigation, the  receivers  were  satisfied  the 
apparent  debtor  was  not  legally  liable.  It 
was  not  a  delegation  of  the  court's  right  to 
apportion  the  liability  of  the  several  debtors 
as  compared  with  each  other,  but  a  man- 
datory direction  not  to  proceed  at  all  against 
an  apparent  debtor  who  was  not  clearly  lia- 
ble. We  construe  the  order  as  an  unequiv- 
ocal direction  to  sue  all  subscribers  to  the 
unpaid  capital  stock,  unless  upon  an  audit  of 
the  books  or  by  an  ascertainment  of  the  facts 
in  any  other  way  it  was  clear  to  the  receiv- 
ers that  the  subscription  had  not  been  legally 
made  or  accepted,  or  that  the  subscription 
had  been  paid. 

[3]  8.  The  third  question  presented  Is:  Was 
a  judicial  ascertainment  of  the  amount  due 
on  the  defendant's  subscription,  either  for 
the  purpose  of  paying  debts,  or  for  the  pur- 
pose of  contribution,  an  essential  prelimina- 
ry to  the  bringing  of  the  action  by  the  re- 
ceivers? If  80,  section  2245  of  the  GlvU 
Code,  which  provides  that  upon  the  disso- 
lution of  a  corporation  its  property  and  as- 
sets constitute  a  fund  for  the  payment  of 
Its  debts  and  for  distribution  among  its 
stockholders,  and  section  2240,  which  pro- 
vides that  the  individual  liability  of  stock- 
holders la  an  asset  of  the  corporation,  and, 
as  such,  is  to  be  enforced  by  the  receiver, 
trustee^  etc.,  are  meaningless,  because  there 
is  no  provision  to  the  effect  that  the  liability 
of  the  stockholder  Is  to  be  apportioned  or 
diminished  upon  any  consideration  or  under 
any  circumstances,  nor  is  it  declared  that 
the  "assets'*  shall  be  determined  by  any- 
thing other  than  the  subscription.  Certainly 
the  corporation,  if  not  dissolved,  might  sue 
upon  the  unpaid  subscription  to  its  capital 
stock  without  the  necessity  of  showing  the 
purposes  to  which  the  fund,  when  collected, 
was  to  be  applied,  and  "a  suit  by  the  receiv- 
er on  unpaid  stock  subscriptions  is  the  same 
thing  as  suit  by  the  corporation  itself." 
Moore  v.  Ripley,  100  Ga.  556,  32  S.  E.  647; 
Wheatley  v.  Glover,  125  Ga.  710,  54  S.  B. 
626;  Walters  v.  Porter,  3  Ga.  App.  73,  59 
S.  E.  452.    It  was  held  in  WheaUey  t.  Glo- 


ver, supra,  125  Ga.  730,  64  S.  E.  626,  that 
in  a  receiver's  suit  for  unpaid  stock  sub- 
scriptions it  is  only  necessary  to  allege  and 
prove  that  the  suit  is  brought  by  authority 
of  the  court  und^r  which  the  receiver  is  ap- 
pointed. *'A  stockholder  occupies  a  three- 
fold relation:  •  •  •  To  the  corpora- 
tion; •  •  •  to  other  stockholders;  and 
•  •  •  to  the  creditors."  Gress  v.  Knight, 
135  Ga.  62,  68  S.  E.  834,  31  L.  R.  A.  (N.  S.) 
900.  "Subscribers"  to  capital  "stock  may  be 
compelled  to  pay  it  •  ♦  •  whenever  the 
interests  of  the  corporation  or"  other  stock- 
holders or  "creditors  so  require.*'  Rosen- 
helm  Shoe  Co.  V.  Home,  10  Ga.  App.  682,  73 
S.  E.  953.  And  it  seems  clearly  held  in 
Commercial  Bank  v.  Warthen,  119  Ga.  990, 
47  S.  E.  536,  that  the  right  to  recover  for 
unpaid  stock  subscriptions  passes  to  the  re- 
ceiver as  it  did  by  the  order  of  the  judge 
in  the  present  case,  and  must  be  eiforced  by 
the  receiver.  If,  as  we  think,  the  chancellor 
had  the  right  to  order  the  receivers,  as  his 
servants,  to  take  charge  of  all  the  assets, 
including  the  unpaid  subscriptions  to  the  cap- 
ital stock,  and  safely  keep  them,  subject  to 
his  future  orders,  an  ascertainment  of  the 
exact  amount  necessary  to  be  collected  for 
the  benefit  of  the  stockholders  or  of  the 
creditors  was  not  essential  to  enable  the  re- 
ceivers to  carry  out  the  orders  of  the  court, 
for  the  reason,  among  others,  that  the  chan- 
cellor could  not  foresee  what  amount  would 
be  collected,  and,  if  this  had  been  attempted, 
and  the  receivers  had  been  ordered  to  sue 
each  subscriber  for  a  certain  proportionate 
part  which  would  have  been  the  correct 
amount  if  all  the  assets  had  been  collected, 
the  purposes  of  the  court  would  have  been 
defeated,  and  second  suits  would  have  been 
necessary  If  there  had  been  a  failure  to  col- 
lect as  to  any  one  of  the  stockholders. 

[4]  4.  The  collection  of  a  stock  subscrip- 
tion In  this  action  is  not  prevented  upon  the 
ground  that  such  demands  are  cognizable 
only  in  courts  of  equity,  as  insisted  by  learn- 
ed counsel  for  plaintiff  In  error.  It  Is  true 
that  a  court  of  equity  alone  has  jurisdiction 
to  marshal  assets  and  administer  estates  of 
insolvent  debtors  for  the  benefit  of  creditors 
and  others  interested  in  the  fund,  but  a  suit 
upon  a  promissory  note  which  happens  to 
be  one  of  the  assets  of  an  Insolvent  trader 
would  not  in  any  sense  be  an  equitable  pro- 
ceeding, although  the  suit  might  be  an  inci- 
dent in  the  equitable  administration  of  the 
Insolvent  estate.  We  cannot  see  how  an  un- 
conditional promise  to  pay  so  many  dollars 
at  fixed  times,  in  satisfaction  of.  a  certain 
subscription  to  capital  stock  of  a  corpora- 
tion, differs  in  any  wise  from  an  uncondi- 
tional promise  to  pay  an  equal  number  of 
dollars  stipulated  in  a  promissory  note.  The 
fact  that  the  city  court  of  Floyd  county  has 
no  equity  jurisdiction  to  distribute  the  fund 
does  not  deprive  it  of  Its  undoubted  right  to 
entertain  a  suit  and  Issue  a  oommon-law 
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Jadgment  and  execution  to  raise  the  fdnd 
which  may  thereafter  be  distributed  by  the 
appropriate  court  of  equity. 

[B]  5.  Having  disposed  of  the  main  con- 
tentions of  the  plaintiff  in  error,  we  come 
now  to  deal  with  rulings  in  which  it  is  in- 
sisted that  the  court  committed  error,  even 
if  the  suit  was  properly  brought  and  the 
plaintiff^  were  prima  facie  entitled  to  recov- 
er. It  is  insisted  by  counsel  for  the  plaintiff 
in  error  that  at  least  the  fifth,  sixth,  and 
seventh  paragraphs  of  the  answer  of  de- 
fendant, which  categorically  denied  the 
fifth,  sixth,  and  seventh  paragraphs  of  the 
plaintiffs'  petition,  in  accordance  with  the 
''Neal  Act,"  should  not  have  been  stricken, 
but  that  the  issue  raised  by  these  para- 
graphs of  the  answer  should  have  been  sub- 
mitted to  a  jury.  Nothing  is  better  settled 
than  that  the  plea  of  general  issue  raises  no 
Issuable  defense  In  a  suit  upon  an  uncondi- 
tional contract  In  writing.  The  defendant 
having  in  his  answer  admitted  the  execution 
and  delivery  of  the  contract,  the  fifth,  sixth, 
and  seventh  paragraphs  of  his  answer,  as 
pleaded,  presented  no  defense  to  a  recovery 
upon  the  contract  according  to  its  terms.  It 
amounted  to  a  statement  simply  that:  "I 
promised  to  pay  the  plaintiff;  I  have  not 
paid  him ;   but  I  do  not  owe  him.'* 

[•]  6.  The  demurrer  to  the  second  para- 
graph of  the  answer  was  properly  sustained. 
In  this  paragraph  of  the  answer  the  defend- 
ant sought  to  set  up.  In  bar  of  the  action,  an 
extension  of  time  of  payment  alleged  to  have 
been  granted  by  the  directors  of  the  cor- 
poration. There  was  no  allegation  that  the 
extension  of  time  of  payment  was  supported 
by  a  consideration,  nor  an^'  allegation  that 
the  directors  were  authorized  to  alter  the 
contract  by  extending  the  time  of  payment, 
or  that  the  extension  was  approved  by  the 
stockholders.  Clearly  the  directors  were  not 
authorized  to  extend  the  time  of  payment 
of  the  stock  subscription^  without  a  consid- 
eration which  would  be  equal  to  the  value  of 
the  use  of  its  money  in  its  business,  and  in 
any  event  an  extension  which  would  spin 
out  for  ten  years  the  time  for  the  collection 
of  the  amount  due  on  the  capital  stock  of 
the  corporation  would  not  be  effectual,  unless 
approved  by  the  stockholders,  for  the  alleged 
agreement  amounted  pro  tanto  to  a  release. 
Inasmuch  as  the  subscription  contract  bore 
DO  interest,  and  it  is  not  averred  in  the  an- 
swer that  the  principal  of  the  subscription 
was  to  bear  interest  for  the  period  of  ten 
years  for  which  it  was  extended,  and  for 
this  period  of  time  the  interest  and  its  com- 
pound would  amount  to  as  much  as  the  orig- 
InAl  subscription.  The  alleged  release  there- 
fore amounted,  in  effect,  to  a  donation  .to 
the  defendant  of  an  amount  equal  to  his 
original  subscription,  which  must  necessa- 
rily have  been  a  charge  during  the  period 
of  ten  years  on  those  stockholders  who  had 
paid  for  their  stock  in  full.  The  court  was 
right  to  strike  this  paragraph  of  the  plea. 
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See  1  Thompson  on  Corporations,  H  760,  761, 
7a3,  766;  Upton  v.  Tribllcock,  91  U.  S.  45, 
23  L.  Ed.  203;  Cartwrlght  v.  Dickinson,  88 
Tenn.  476,  X2  S.  W.  1030,  7  L.  R.  A.  706,  17 
Am.  St  Rep.  910 ;  Putnam  v.  New  Albany  B. 
Co.,  16  Wall.  390,  21  L.  Ed.  361;  Beam  v. 
Floyd  County  Farmer's  Union,  8  Ga.  App. 
399,  69  S.  E.  225. 

[7]  7.  The  eighth  paragraph  of  the  defend- 
ant's answer  sets  up  that  a  forfeiture  of  the 
stock  is  the  sole  remedy  In  this  case.  It 
is  to  be  borne  in  mind  that  the  defendant's 
indebtedness  evidenced  by  a  contract  of  sub- 
scription for  the  insurance  company's  stock 
was  not  for  the  original  stock,  but  was  cre- 
ated by  a  subscription  to  an  increase  in  the 
capital  stock.  For  this  reason  section  2396 
of  the  Civil  Code  has  no  bearing,  and  the 
defendant's  plea  was  without  merit  In  the 
next  place,  this  paragraph  of  the  answer 
was  properly  stricken  because,  under  the 
provisions  of  section  2396,  the  cancellation 
of  stock  for  nonpayment  of  the  subscription, 
and  the  forfeiture  of  payments  previously 
made,  is  a  matter  altogether  optional  with 
the  board  of  directors  of  the  corporation; 
and  in  the  defendant's  answer  there  was  no 
allegation  that  the  directors  had  ever  de- 
clared the  defendant's  stock  and  all  previous 
payments  made  thereon  forfeited,  or  that 
the  directors  complied  or  attempted  to  com- 
ply with  the  provisions  of  the  section  by 
giving  the  defendant  notice  as  required 
thereby.  Aside  from  all  this,  the  right  of 
forfeiture  is  merely  an  accumulative  remedy, 
and  does  not  impair  the  right  to  enforce  pay- 
ment by  suit  After  their  appointment,  the 
receivers  stood  in  the  place  of  the  corpora- 
tion and  its  directors,  and,  if  the  right  to 
cancel  longer  existed,  it  was  dependent  for 
its  operation  and  exercise  upon  the  option  ol 
the  receivers.  1  Thompson  on  Corporations 
{  772,  and  citations ;  Hlghtower  v.  Thornton, 
8  Ga.  486,  52  Am.  Dea  412. 

As  we  view  this  case,  the  amendment  tc 
the  petition  plainly  Identified  the  action  as  s 
demand  on  the  part  of  the  receivers  in  be 
half  of  the  paid-up  stockholders,  who  in  or 
der  that  they  might  have  their  pro  rata  share 
of  the  assets,  had  paid  $245,000  of  their  mon- 
ey Into  the  corporation,  which  had  gone  out 
of  business.  Section  2249  of  the  Civil  Code 
declares  that: 

"Such  individual  liability  shall  be  an  asset  of 
such  corporation,  to  be  enforced  by  the  assignee, 
receiver,  or  other  officer  having  the  legal  right 
to  collect,  marshal  and  distribute  the  assets  of 
such  failed  corporation." 

To  enforce  the  liability  upon  the  contract 
of  subscription  It  was  not  necessary  to  apply 
to  a  court  of  equity,  although  the  direction 
of  such  a  court  was  essential  to  the  marshal- 
ing and  distribution  of  the  assets  of  the  fail- 
ed corporation  as 'a  whole.  The  assets  of  a 
corporation  of  every  description  constitute  a 
fund,  first  for  the  payment  of  debts,  and 
then  for  equal  distribution  among  its  mem- 
bers;  and  to  this  end  the  superior  court  of 
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the  county  where  the  corporation  was  located 
had  authority,  to  appoint  receivers  to  properly 
administer  such  assets  under  Its  direction. 
Civil  Code,  §  2245.  Certainly  this  section 
would  be  without  meaning  if  the  superior 
court  could  not  direct  the  receivers  to  sue 
debtors  of  the  corporation  (who  refused  to 
pay  voluntarily),  in  order  that  the  fund — as 
to  which  ordinary  creditors  are  'preferred 
creditors,  and  stockholders  secondary  cred- 
itors— may  be  raised.  The  statute  is  silent 
as  to  the  manner  in  which  unpaid  stock 
subscriptions  are  to  be  collected,  but  it  au- 
thorizes the  superior  court  to  appoint  a  re- 
ceiver, and,  under  proper  restrictions,  the 
receiver  is  to  administer  the  assets  under  the 
direction  of  the  court. 

[8]  Section  2251  of  the  CivU  Code,  which 
authorizes  suit  against  members  of  a  private 
association,  Joint-stock  company,  or  existing 
or  dissolved  corporation,  to  recover  a  debt  due 
by  the  association  or  corporation  of  which 
they  are,  or  may  have  been,  members,  or  for 
the  appropriation  of  money  or  funds  In  their 
hands  to  the  payment  of  such  debt,  has  no 
application  to  a  case  like  the  present.  That 
section  gives  any  citizen  the  right  to  sue  ei- 
ther the  association  or  a  member  of  the  cor- 
poration, or  any  other  person  liable,  and  to 
recover  of  the  member  sued  the  amount  due 
for  unpaid  stock  in  his  hands  or  other  in- 
debtedness. The  statute  confers  upon  a  cred- 
itor of  a  corporation  the  right  to  hold  any 
member  of  the  corporation  who  has  not  fully 
paid  up  his  stock  liable  for  the  debt  of  cor- 
poration to  the  extent  (and  Justly  to  no  great- 
er extent)  that  the  defendant  was  indebted 
to  the  corporation  on  unpaid  subscription  to 
stock ;  and,  of  course,  in  such  a  case  the  law 
carefully  guards  the  rights  of  all  parties  by 
providing  that,  if  the  debt  of  the  member  to 
the  cori)oration  was  greater  than  the  plain- 
tiff's demand,  the  plaintiff  could  recover 
only  so  much  as  would  discharge  the  obliga- 
tion of  the  corporation  to  himself.  This  Just 
limitation  upon  the  right  of  the  creditor  of 
a  corporation  to  charge  the  subscriber  to  the 
capital  stock  with  no  more  than  was  neces- 
sary has  no  pertinence  to  the  exercise  by  a 
court  of  equity  of  its  prerogative  of  marshal- 
ing the  assets  of  a  debtor  in  a  complete  and 
final  administration  of  his  assets. 

Learned  counsel  for  the  plaintiff  in  error 
insists  that  section  2251  of  the  Civil  Code 
provides  how  receivers  can  sue  on  unpaid 
subscriptions,  and  that  the  provisions  of  that 
section  limit  the  amount  that  can  be  recov- 
ered by  receivers  to  an  amount  sufficient  to 
satisfy  such  debts.  We  cannot  concur  in  this 
opinion.  True,  no  more  than  this  amount 
could  be  equitably  retained,  but  It  is  for  the 
court,  upon  a  full  adjudication  of  the  case,  to 
determine  what  amount  will  be  necessary  in 
order  to  equalize  all  su)Ckholders ;  and,  for 
i*easons  heretofore  stated  in  this  opinion, 
xhese  facts  cannot  be  ascertained  in  advance 
uf  a  final  decree  by  the  court  of  equity  dis- 


tributing the  fund,  and  it  is  to  be  presumed 
that  the  court,  in  molding  the  decree,  will  do 
equity. 

It  seems  that  no  case  identical  with  that 
at  bar,  in  the  respect  that  the  suit  by  the  re- 
ceiver was  brought  on  behalf  of  fully  paid 
stockholders    against    another    stockholder 
whose  subscription  was  not  fully  paid,  has 
been  adjudicated  in  this  state ;   but  in  High- 
tower  V.  Thornton,  8  Ga.  486,  52  Am.  Dec. 
412,  it  was  held  that  unpaid  subscriptions 
to  the  capital  stock  of  a  corporation  are  cor- 
porate property  ^f^iich  can  be  reached  by  the 
creditors  in  a  court  of  equity,  and  this  right 
exists  independentiy  of  any  statutory  pro- 
vision.   Since  the  decision  in  that  case  sec- 
tions 2245  to  2249  have  been  embodied  in  the 
Civil  Code,  and  the  statement  that  unpaid 
subscriptions  may  be  reached  in  a  court  of 
equity  does  not  amount  to  a  denial  of  the 
proposition  that  a  court  of  equity,  by  means 
of  a  receiver,  may  use  a  court  of  law  in  aid 
of  the  collection  of  the  assets  which  are  to 
be  distributed.    The  suit  In  Robinson  y.  Bank 
of  Darien,  18  Qa.  65,  was  an  equitable  pro- 
ceeding, and  in  that  case  the  plaintiffs  were 
naturally  confined  to  the  precise  amount  of 
the  debt,  because  the  suit  was  against  the 
state  of  Georgia  as  a  stockholder,  and  was 
maintainable  only  by  consent  of  the  state  and 
upon  terms  proposed   by   the  state,   when, 
"disrobing  herself  of  her  sovereignty,  she 
gracefully  and  magnanimously  pledged  her 
faith  to  pay  to  the  claimants  whatever  sums 
they  should  be  f6und  legally  and  Justiy  en- 
titied  to."    Stinson  v.  Williams,  35  Ga.  170, 
was  a  suit  under  the  provisions  of  section 
2251,  by  a  creditor  against  a  stockholder,  and 
so  was  Beck  v.  Henderson,  76  Ga.  360,  and, 
of  course,  in  both  those  cases  the  single  plain- 
tiff was  not  i>ermltted  to  collect  more  than 
the  amount  due  him,  and  thus  impair  the 
ability  of  other  creditors   to  collect  their 
claims.    In  King  v.  Sullivan,  93  Ga.  621,  20 
S.  E.  76,  and  Brbbston  v.  Downing,  95  Ga. 
508,  22  S.  EL  277,  it  was  held  that  unpaid 
stock  subscriptions  are  assets  of  a  Insolvent 
creditor  which  may  be  applied  for  the  bene- 
fit of  its  creditors.    It  seems  to  follow,  under 
the  provisions  of  section   2245,   that  these 
assets  might  have  been  applied  by  equitable 
distribution  among  the  members  of  the  ooi^ 
poration  in  equalizing  their  comparative  loss- 
es, if  there  had  been  no  creditors,  or  after 
satisfying  the  creditors,  if  there  were  any. 
Fouche  V.  Bank,  110  Ga.  827,  36  S.  EL  256, 
Harrell  v.  Blount,  112  (3a.  711,  38  S.  E.  56, 
and  Morgan  v.  Glblan,  115  Ga.  145,  41  S.  K 
495,  which  are  cited  by  counsel  for  the  plain- 
tiff in  error,  are  each  of  them  cases  in  whidi 
the  creditors  brought  suit  either  against  the 
corporation  and  the  subscribers  to  the  capita] 
stock,   or  against   stockholders   whose   sub- 
scriptions were  unpaid,  to  recover  from  the 
unpaid  subscribers  a  specific  amount,  and 
these  cases  fall  under  the  provisions  of  sec- 
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tion  2251,  which,  as  we  have  already  said, 
has  no  reference  to  suits  brought  by  a  receiv- 
er to  recover  unpaid  subscriptions  to  the 
stock,  to  the  end  that  the  assets  of  the  cor- 
poration may  be  marshaled  in  a  court  of 
equity.  We  do  not  think  our  views  in  the 
present  case  are  in  conflict  with  the  rulings 
of  the  Supreme  Court  in  the  case  of  Tichen- 
or  V.  Williams  Block  Pavement  Co.,  116  Ga. 
303,  42  S.  El  505,  upon  which  counsel  (or 
plaintiff  in  error  rely  as  conclusive  authority 
to  support  their  contentions.  It  was  held  in 
that  case  that  a  court  of  equity  will  not  au- 
thorize or  direct  a  receiver  of  a  business  cor- 
poration to  sue  for  and  collect  unpaid  sub- 
scriptions when  it  appears  that  there  is  no 
existing  creditor  who  has  an  unsatisfied  debt 
against  the  corporation,  and  the  only  purpose 
for  which  such  authority  is  sought  is  to  pro- 
vide a  fund  for  meeting  obligations  on  the 
part  of  the  corporation  which  will  arise  in 
the  future  and  at  a  time  when  the  corpora- 
tion will  have  no  solvent  stockholders.  The 
puri)oee  of  the  suit  brought  by  the  receivers 
against  Graves  was  to  provide  a  fund  for 
meeting  obligations  on  the  part  of  the  corpo- 
ration, and  the  proceeding  was  merely  an- 
cillary to  the  proceeding  in  equity,  by  which 
it  was  sought  to  finally  administer  the  as- 
sets of  a  defunct  corporation,  paying  credit- 
ors, if  necessary,  equalizing  stockholders,  if 
necessary,  and  distributing  the  remaining  as- 
sets, if  any,  among  those  entitled  to  receive 
thenL  And  it  is  well  settled  that  equity, 
having  assumed  Jurisdiction,  is  disposed  to 
administer  complete  justice,  and  not  grant 
relief  by  piecemeal  only.  In  Tichenor's  Case 
there  were  no  fully  paid  stockholders,  and  all 
of  the  stockholders  had  paid  in  the  same 
amount  So  that  any  collection,  so  far  as  the 
stockholders  were  concerned,  would  have 
been  the  raising  of  a  fund  to  meet  an  eventu- 
ality or  contingency  which  could  not  arise 
(If  it  was  ever  possible  for  it  to  occur)  until 
after  the  corporation  was  dissolved.  The 
present  case  deals  with  a  condition  which 
already  exists,  in  which  $245,000  belonging 
to  one  set  of  stockholders  had  been  expended 
f<^  the  benefit  of  the  nonpaying  stockholders, 
HB  well  as  in  behalf  of  themselves.  There 
1b  re^iectable  authority  to  the  effect  that,  be- 
fore a  court  of  equity  authorizes  a  recover 
to  eoUect  unpaid  subscriptions  to  the  capital 
stock  of  a  corporation,  th^re  must  be  a  ju- 
dicial ascertainment  of  the  corporate  debts 
(7  Cook  on  Corporations,  fS  207,  208),  but 
tbe  proposition  stated  has  no  application  in 
tblfl  state,  in  view  of  the  provisions  of  sec- 
tions 2245  and  2249  of  the  avil  Code.  In 
tills  state  all  the  debts,  including  subcriptions 
to  the  capital  stock  of  the  corporation,  are 
aBBets  to  be  administered  by  the  receiver,  and 
each  subscription  is  a  debt  to  the  corporation, 
and  by  express  statute  a  court  of  equity  may 
exercise  its  discretion  in  ascertaining  the 
ttooiount  of  the  corporate  debts  either  before 


or  after  the  corporate  assets  have  been  mar- 
shaled and  collected. 
Judgment  affirmed. 

BBOYLES,  J.,  not  presiding. 


ao  Ga,  App.  787) 
WALKEB  V.  LOTT-LEWIS  CO.  (No.  5741.) 
(Court  of  Appeals  of  Georgia.     Feb.  6,  1916.) 

(SyUahus  hy  the  Court,) 

1.  BxECunow  ^=»177— Stat  Bond— Liabili- 

TT  of.  SXTBETY— BSTOPPIBL. 

A  surety  on  a  stay  bond  is  estopped  to  as- 
sert that,  because  the  stay  bond  was  not  given 
within  the  time  prescribed  by  law,  he  should  be 
discharged  from  his  obligation  as  surety. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  SS  381,  460-466 ;   Dec  Dig.  i9s»177.] 

2.  Execution  «=»177— Stay  Bond— Liabili- 
ty OF  SXTBBTY— BbLBASB. 

A  contract  of  suretyship  on  a  stav  bond  im- 
poses upon  the  surety  the  single,  simple,  and  un- 
qualified obligation  of  paying  the  amount  of 
the  Judgment  which  has  been  rendered  against 
his  principal  in  the  event  that  his  principal 
does  not  pay  it  within  the  prescribed  time. 
Since  the  purpose  of  the  stay  bond  is  to  relieve 
the  debtor  and  free  his  property,  the  surety  up- 
on a  stay  bond  cannot  claim  a  release  from  his 
obligation  because  of  any  lack  of  diligence  on 
the  part  of  the  judgment  creditor  in  not  enforc- 
ing the  Q.  fa.,  and  consequently  an  affidavit  of 
illegality,  which  sets  up  that  the  security  on  a 
stay  bond  was  discharged  because  the  plaintiff 
in  fi.  fa.,  by  dismissing  his  les^y  upon  certain 
property  of  his  principal,  increased  his  risk  as 
a  surety  upon  the  stay  bond,  imposes  no  obsta- 
cle to  a  levy  of  the  fi.  fa.  issued  against  the  surety 
which  issued  in  conformity  witii  law  upon  the 
breach  of  the  stay  bond. 

[Ed.  Note.— For  other  cases,  see  Execution. 
Cent  Dig.  {§  381.  46(M66 ;  Dec  Dig.  «=5>177.i 

Error  from  City  Court  of  Baxley;  D.  M. 
Parker,  Judge  pro  hac. 

Action  between  H.  A.  Walker  and  the  Lott- 
Le^KiB  Company.  From  the  judgment,  Walk- 
er brings  error.    Affirmed. 

S.  D.  Dell,  of  Hazlehurst,  for  plaintiff  in 
error.  Padgett  &  Watson,  of  Baxley,  for  de- 
fendant in  error. 

RUSSELL,  C.  J.  On  February  12,  1918,  a 
Judgment  was  rendered  by  default  in  the  city 
court  of  Baxley  in  favor  of  Lott^Lewis  Com- 
pany against  Graham  Mercantile  Company 
and  others.  An  execution  was  issued  upon 
the  judgment,  and  on  March  6,  1913,  was 
levied  upon  certain  property  of  the  defend- 
ants in  fl.  fa.  On  March  11,  1913,  the  de- 
fendants undertook  to  stay  the  executiOD 
for  60  days  as  provided  by  law,  and  H.  A. 
Walker  (the  plaintiff  in  error),  with  others, 
under  the  provisions  of  section  6044  of  the 
Civil  Code,  signed  a  bond  for  that  purpose. 
On  May  16,  1913,  the  attorneys  for  the 
plaintiff  in  fi.  fa.  caused  the  execution  to  be 
canceled  of  record,  and  on  the  same  day  a 
new  execution  was  issued  against  the  par 
ties  named  in  the  original  execution  and  the 
sureties  on  the  stay  bond.  On  Septembei 
13,  1913,  the  new  execution  was  levied  upou 
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certain  property  of  the  plaintiff  In  error.  To 
this  levy  an  affidavit  of  illegality  was  inter- 
posed, alleging  that  the  stay  bond  upon 
which  the  execution  was  based  was  illegal, 
because  it  undertook  to  stay  a  Judgment 
upon  which  an  execution  had  already  issued, 
which  had  been  levied,  because  there  was 
no  entry  on  the  original  execution  to  show 
that  a  sale  was  not  had  under  the  levy  en- 
tered thereon,  because  the  plaintiff  had  can- 
celed the  original  Judgment  of  record,  and 
the  same  being  so  canceled,  no  legal  execu- 
tion could  issue  as  against  the  plaintiff  in 
error  as  a  bondsman,  and  no  legal  levy  could 
be  made  thereunder,  and  because  the  city 
court  of  Baxley,  from  which  the  execution 
issued,  had  been  adjourned  more  than  four 
days  at  the  time  of  the  filing  of  the  stay 
bond,  and  hence  the  stay  bond,  upon  which 
the  execution  against  the  plaintiff  in  error 
was  issued,  was  illegaL  The  affidavit  of  il- 
legality was  properly  traversed,  and  when' 
the  same  came  on  for  trial  the  plaintiff  in 
error  moved  to  amend  the  affidavit  of  ille- 
gality by  alleging  that  the  levy  of  the  orig- 
inal execution  and  the  seizure  of  certain 
property  thereunder  prior  to  the  giving  of 
the  stay  bond,  which  property  was  of  more 
value  than  the  amount  of  the  execution,  and 
the  release  of  ^t  levy  by  direction  of  the 
plaintiff  after  the  giving  of  the  stay  bond, 
tended  to  increase  the  liability  of  the  plain- 
tiff in  error  on  the  bond,  and  the  fact  that 
the  original  levy  and  the  entry  thereof  re- 
mained unexplained  amounted  to  a  dis- 
charge of  the  plaintiff  in  error  pro  tanto. 
Thli  amendment  was  disallowed  by  the  court, 
and  exceptions  pendente  lite  were  taken. 
The  case,  upon  its  issues  of  fact  as  well  as 
of  law,  was  submitted  for  trial  to  the  court 
without  the  intervention  of  a  Jury.  The 
court  found  in  favor  of  the  plaintiff  in  ex- 
ecution, and  ordered  the  execution  to  pro- 
veeci* 

We  find  no  error  in  the  Judgment  of  the 
lower  court  The  decision  in  the  case  turns 
upon  the  solution  of  two  questions  which 
control  all  the  Issues  raised:  (1)  Can  a 
surety,  who  has  voluntarily  signed  a  stay 
bond,  take  advantage  of  the  fact  that  the 
bond  was  not  executed  within  the  time  pro- 
vided by  law  or  of  any  other  failure  to  com- 
ply with  the  provisions  of  section  6044  of 
the  Civil  Code,  of  which  he  had  notice  at 
the  time  he  executed  the  obligation,  by  means 
of  which  his  prlndpars  property  was  releas- 
ed from  the  processes  in  favor  of  the  plain- 
tiff in  execution?  (2)  Can  a  surety  upon  a 
stay  bond  claim  a  release  from  his  obliga- 
tion because  of  any  lack  of  diligence  on  the 
part  of  the  Judgment  creditor  in  not  enforc- 
ing Us  execution  after  the  execution  of  the 
stay  bond,  or  can  he  claim  a  release  pro 
tanto  in  case  the  Judgment  creditor,  after 
the  execution  of  the  stay  bond,  dismisses 
the  levy  of  his  execution  upon  the  property 
of  the  defendant  in  fl.  fa.,  who  is  principal 
in  the  istay  bond? 


[1]  1.  Section  6044  of  the  Civil  Code  pro- 
vides that: 

"In  all  cases  in  the  superior  court  where  a 
verdict  or  Judgment  shall  Se  rendered,  the  party 
against  whom  the  same  may  be  may,  either  in 
open  court  or  in  the  clerk's  office,  within  four 
days  after  the  adjournment  thereof,  enter  into 
bond,  with  good  and  sufficient  security,  for  the 
payment  of  such  verdict  or  judgment  and  costs, 
within  sixty  days." 

The  contention  of  the  plaintiff  in  error,  as 
embodied  in  one  of  the  grounds  of  his  affi- 
davit of  illegality,  in  which  he  insists  that 
he  should  be  discharged  from  liability,  is  that 
the  stay  bond  was  void  because  it  was  not 
Issued  within  four  days  after  the  adjourn- 
ment of  the  city  court  of  Baxley,  and  be- 
cause bond  was  given  after  the  prescribed 
time  for  staying  executions  had  expired.  It 
appears,  from  the  evidence,  that  the  court 
should  have  convened  on  the  first  Monday  in 
February,  1913,  and  that  upon  that  day  the 
Judge  of  the  court  was  unable  to  attend  on 
account  of  sickness,  and  that  the  clerk,  act- 
ing under  direction  from  the  Judge,  and  pre- 
sumably under  the  provisions  of  section  4343 
of  the  Code,  adjourned  the  court  until  the 
second  Monday  in  February,  at  which  time 
the  court  was  held  by  his  honor,  Judge 
Krauss.  The  act  creating  the  city  court  of 
Baxley  provides  that  the  Judge  shall  have 
the  power  to  hold  the  court  in  session  from 
day  to  day  for  a  period  not  longer  than  four 
weeks  from  the  beginning  of  the  term;  and 
it  is  Insisted  that,  as  the  stay  bond  was  not 
given  until  the  11th  of  March,  it  was  not 
given  "during  the  term,"  nor  within  the  four 
days  after  adjournment  which  are  allowed 
by  law.  It  would  seem  to  us  that  the  only 
purpose  which  the  General  Assembly,  in  the 
act  creating  the  city  court  of  Baxley  (Acts 
1897,  p.  423),  had  in  enacting  the  section  to 
which  we  have  referred,  was  to  limit  all 
terms  of  the  court  to  four  weeks  from  the 
actual  -beginning  of  the  term,  no  matter 
whether  it  begins  on  the  date  fixed  by  the 
act,  or  at  a  later  date,  fixed  by  an  order  of 
adjournment,  which  may  defer  the  session 
in  accordance  with  law.  Consequently  it 
perhaps  might  be  held  that  as  the  actual  ses- 
sion of  the  court  in  the  present  instance  be- 
gan on  February  10,  1913,  and  the  bond  was 
given  on  March  11,  1918,  and  the  court  was 
not  automatically  adjourned  until  March  10» 
1918,  the  defendant  in  fi.  fa.  could  have  giv- 
en a  stay  bond  on  March  11th  or  at  any  time 
prior  to  March  14th.  It  is  not  necessary, 
however,  that  we  rule  upon  this  point,  and 
we  therefore  do  not  at  this  time  decide  that 
that  the  city  court  of  Baxley  must  remain 
open  for  a  period  of  four  weeks  consecutive- 
ly, or  may  sit  for  a  period  of  four  weeks  dur- 
ing any  term,  even  though  a  part  of  the  term 
may  be  held  later  than  four  weeks  from  the 
beginning  of  the  term. 

Treating  the  stay  bond  as  having  been 
given  more  than  four  days  after  the  ad* 
Joumment  of  the  court,  and  ccmceding,  for 
argument's  sake,  that  the  Februazy  term» 
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1913,  of  the  dty  court  of  Baxley  was  held 
for  a  longer  period  than  by  law  i>ermitted, 
we  still  hold,  nneauivocally,  that  the  plain- 
Uil  in  error  is  estopped  to  assert  that  he 
should  be  discharged  from  his  obligation  as 
a  surety  upon  the  ground  that  the  stay  bond 
was  not  gi^en  within  the  time  prescribed 
by  law.  We  have  been  unable  to  find,  in 
the  form  of  precise  adjudication,  any  lamp 
of  authority  by  which  our  feet  might  be 
guided.  But  a  consideration  of  the  nature 
of  the  obligation  into  which  the  surety  on 
a  stay  bond  enters,  and  of  the  inevitable  re- 
sults which  follow  the  execution  of  a  stay 
bond  "with  good  and  sufficient  security," 
aatLsfies  us  that  it  wojald  be  unconscionable 
to  permit  one  who,  for  the  very  purpose  of 
staying  the  processes  of  the  law,  assumes 
the  obligation  to  pay  the  judgment  debt  of 
another,  and  thus  paralyzes  the  progress  of 
the  law's  processes  to  set  up,  as  an  excuse 
for  the  failure  to  perform  his  solemn  obli- 
gation, facts  which  in  no  wise  affect  the 
sanctity  of  his  undertaking.  The  surety  in 
the  present  case  was  legally  bound  to  know 
all  the  t&cta  in  regard  to  the  February  term 
of  the  dty  court  of  Baxley,  upon  the  potency 
of  which  he  now  relies ;  and  it  follows  that 
he  is  now  estopped  to  assert  these  facts  as 
a  defense.  The  stay  bond  which  was  given 
In  this  case  is  not  subject  to  any  conditions. 
After  redting  that  the  defendants  have  paid 
the  cost  and  demand  stay  of  execution  for 
60  days,  the  bond  redtes: 

*'And  the  defendant  and  the  undersigned  secu- 
rities acknowledge  themselves  jointly  and  sever- 
ally bound  unto  tbe  said  plaintiff  for  the 
amount  of  said  judgment,  as  to  both  principal 
and  interest,  in  the  terms  of  the  law  in  such 
cases  made  and  provided.*' 

When  a  defendant  can  file  a  stay  bond 
with  good  and  suffldent  security,  the  law 
stays  its  processes  for  60  days,  regardless 
of  the  wishes  or  convenience  of  the  Judg- 
ment creditor.  The  stay  bond  being  a  pro- 
vision for  the  benefit  of  the  prindpal  in  the 
stay  bond  (a  provision  of  relief  of  which  he 
Is  powerless  to  avail  himself  without  the  in- 
tervention of  a  security),  and  one  which 
leaves  the  judgment  debtor  free  to  make  any 
disposition  of  his  property  he  may  see  fit, 
certainly  ndther  law  nor  good  morals  would 
permit  a  security,  after  having  taken  upon 
himself  the  simple,  single  obligation  of  the 
Judgment  against  his  i>rincipal  in  case  the 
prindpal  does  not  pay,  to  avoid  his  solemn 
obligation  by  the  proof  of  any  other  fact 
than  imyment  (unless  in  an  exceptional  case 
sach  as  would  be  presented  if  it  should  be 
made  to  appear  that  the  security  was  in- 
duced to  sign  the  bond  by  the  fraud  of  the 
judgment  creditor). 

[2]  2.  A  contract  of  suretyship  imposes 
upon  the  surety  the  single,  simple,  and  un- 
qualified obligation  of  paying  the  amount 
of  the  judgment  which  has  been  rendered 
against  his  prindpal,  in  the  event  his  prin- 
cipal does  not  pay  it  within  the  prescribed 


time.  Since  the  purpose  of  the  stay  bond  is 
to  relieve  the  debtor  and  free  his  proiierty, 
the  surety  upon  a  stay  bond  cannot  claim  a 
release  from  his  obligation  because  of  any 
lack  of  diligence  oa  the  part  of  the  judg- 
ment creditor  in  not  enforcing  the  fi.  fa.; 
and  consequently  an  affidavit  of  illegality, 
which  sets  up  that  the  security  on  a  stay 
bond  was  discharged  because  the  plaintiff  in 
fl.  fa.,  by  dismissing  his  levy  upon  certain 
property  of  his  prindpal,  increased  his  risk 
as  a  surety  upon  the  stay  bond,  imposes  no 
obstade  to  a  levy  of  the  fl.  f^  against  the 
surety  which  issued  in  conformity  with  law 
upon  the  breach  of  the  stay  bond.  It  is 
doubtful  if  there  can  be  any  such  thing  as 
an  increase  of  the  risk  of  a  surety  upon  a 
stay  bond,  since  section  6045  provides: 

*'Bbnd  and  security  being  given  as  provided 
in  the  preceding  section,  the  verdict  and  judg- 
ment, or  the  execution  thereon,  shall  be  sus- 
pended for  the  said  sixty  days,  and  if  the  party 
shall  fail  to  pay  the  said  verdict  or  judgment 
within  that  time,  execution  shall  then  issue 
against  such  party  and  his  security,  without 
further  proceedings  thereon." 

In  view  of  this  provision,  the  judge  cor- 
rectly held  that  it  was  immaterial  that  the 
judgment  creditor  had  canceled  the  record 
of  his  former  fi.  fa.,  or  that  there  appeared 
upon  the  fi.  fa.  against  the  original  defend- 
ant an  unexplained  levy.  The  whole  pur- 
pose of  the  provisions  of  sections  6044,  6045, 
and  6046  is  to  place  upon  the  security  upon 
a  stay  bond  the  whole  liability  theretofore 
resting  upon  the  defendant  in  fi.  fa.,  and  to 
suspend  all  acts  of  diligence  on  the  part  of 
the  Judgment  creditor  in  pressing  his  execu- 
tion. It  is  designed  to  release  the  property 
of  the  defendant  in  fi.  fa.  so  as  to  enable 
him,  if  he  can,  to  raise  the  money  himself 
to  pay  the  amount  within  the  60  days,  and 
thus  relieve  the  security,  who  otherwise  will 
be  bound  to  pay  it  The  relief  and  the  pro- 
ceeding itself  are  both  extraordinary,  and  it 
therefore  may  b^  safely  said  that  the  usual 
rule,  whereby  a  surety  may  be  released  in 
case  his  risk  is  increased,  has  no  applica- 
tion, because  the  purpose  of  the  sections  to 
which  we  have  referred  is  to  relieve  the 
prindpal  and  give  him  60  days*  time,  with 
an  opportunity  for  discharging  the  obliga- 
tion, if  he  can,  without  the  cost  and  humil- 
iation of  a  public  sale  of  his  goods,  and  to 
impose  a  strict  obligation  on  the  surety  to 
pay  the  amount  in  case  the  principal  is  not 
able  to  do  sa  And  to  that  end  section  6045 
provides  that,  at  the  expiration  of  the  60 
days,  a  new  execution  shall  issue  both 
against  the  original  defendant  and  the  se- 
curity upon  the  stay  bond  ''without  further 
proceedings  thereon" ;  and  section  6046  pro- 
vides that  "the  security  paying  off  such  judg- 
ment or  execution  shall  have  control  there- 
of." 

Perhaps  the  fact  that  it  is  generally  more 
convenient  and  attended  with  less  risk  for 
a  surety  to  pay  off  the  fl.  fa.  In  the  first  in- 
stance, and  secure  himself  at  the  time  by  a 
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transfer  of  the  fl.  fa.,  explains  the  seeming 
lack  of  adjudications  upon  the  points  upon 
which  we  have  been  called  to  rule;  but  we 
are  well  satisfied  that  the  trial  judge  cor- 
rectly held,  first,  that  the  surety  was  estop- 
ped to  set  up  the  fact  that  the  stay  bond 
was  signed  out  of  season,  and  also  that  no 
defense  to  the  collection  of  the  bond  would 
be  available  to  the  surety  other  than  proof 
that  the  amount  of  the  bond  had  been  paid. 
Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 


(15  Ga.  App.  751) 

SOUTHERN  COTTON  OIL  CO.  v.  LOUIS- 
VILLE  &  N.  R.  CO.  et  aL    (No.  5651.) 

(Court  of  Appeals  of  Georgia.    Feb.  6,  1016.) 

(Syllalus  hy  the  Court,) 

1.  Carbiehs  ^=»05,  99— Shipment— "Loss"— 
Pbesukption — Application  of  Statute. 

The  rule  which  places  upon  a  common  car- 
rier the  burden  of  showing  the  exercise  of  ex- 
traordinary diligence  in  the  transportation  of 
goods  (Civ.  C:k)de  1910,  S  2712)  applies,  hot  only 
in  cases  of  total  "loss,**  but  also  in  case  of  par- 
tial loss  by  injury  or  damage  to  the  goods  n-om 
delay  in  transportation  or  delivery,  and  requires 
that  extraordinary  diligence  shaU  be  shown  as 
to  the  time  of  completing  this  service. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  396-433;  Dec.  Dig.  «=>95,  99. 

For  other  definitions,  scfe  Words  and  Phrases, 
First  and  Second  Series,  Loss.] 

(Additional  SvUahus  hy  Editorial  Staff.) 

2.  Cabbiebs  ^=s>99  — Delay  in  Tbanspobta- 
tiotn  of  Goods— ** Act  of  God." 

A  strike,  accompanied  with  violence  and  in- 
timidation, may  be  treated  as  an  "act  of  Gbd" 
as  far  as  it  may  cause  delay  on  the  part  of 
a  carrier  in  transporting  goods. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §}  415-426 ;   Dec  Dig.  «=>99. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Act  of  God.} 

Error  from  City  Court  of  Greensboro; 
S.  H.  Sibley,  Judge. 

Action  by  the  Southern  Cotton  Oil  Com- 
pany against  the  Louisville  &  Nashville  Rail- 
road Company  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

Lewis,  Davison  &  Lewis,  of  Greensboro, 
for  plaintiff  in  error.  Jos.  B.  &  Bryan  Cum- 
mlng,  of  Augusta,  and  Noel  P.  Park,  of 
Greensboro,  for  defendants  in  error. 

WADE,  J.  A  car  of  cotton  seed  was  de- 
livered to  the  White  Plains  Railroad  Com- 
pany, at  White  Plains,  Ga.,  on  September  30, 
1912,  to  be  transported  over  that  road  and 
the  road  of  the  Georgia  Railroad  &  Bank- 
ing Company  (both  of  which  roads  were  op- 
erated by  the  defendants)  to  the  Southern 
Cotton  Oil  Company  at  Greensboro,  Ga.  The 
car  reached  Greensboro  on  the  afternoon  of 
October  1,  1912,  and  was  there  left  at  the 
station,  as  the  train  that  customarily  did 


the  switching  at  Greensboro  had  already 
passed  that  point;  and,  had  there  been  no 
interruption,  it  would  have  been  switched 
to  the  plaintiff's  mill  by  **the  next  freight 
going  west  the  next  day — ^the  next  local 
freight  going  west,  •  •  •  in  accordance 
with  the  regular  course  of  business  between 
the  railroad  and  the  mill."  This  car  arriv- 
ing at  Greensboro  on  October  1,  1912,  after 
the  switching  train  had  passed  that  point, 
in  the  regular  course  of  business  it  was  ob- 
liged to  wait  until  the  next  day  to  be  switch- 
ed to  the  mill  of  the  Southern  Cotton  Oil 
Company.  At  6  p.  m.  on  October  1,  1912.  a 
strike  of  all  flagmen  and  conductors  of  the 
defendants  went  into  effect,  and  it  remained 
in  effect  continuously  for  about  15  days 
thereafter.  These  employ^  ceased  to  work, 
and  "the  strike  was  accompanied  by  much 
violence  and  intimidation,  and  all  efforts  of 
the  defendants  (said  efforts  having  been  fully 
attempted)  to  forward  the  freight  failed; 
the  violence  and  armed  resistance  was  of 
such  a  character  as  could  not  be  overcome 
by  the  carrier  and  was  not  controlled  by 
the  civil  authorities  of  the  state  when  they 
were  called  upon  by  the  defendants.'*  The 
car  of  cotton  seed  remained  at  the  station 
and  was  not  delivered  to  the  plaintiff  on  its 
side  track  until  October  15,  1912;  and,  on 
account  of  this  long  and  unreasonable  delay, 
the  cotton  seed  greatly  deteriorated,  as  the 
seed  had  "heated,"  rotted,  and  turned  black, 
and  was  so  greatly  damaged  as  to  be  entire- 
ly useless  for  the  purpose  for  which  it  was 
purchased.  The  car  of  rotten  seed  was  then 
sold  for  the  best  price  obtainable  for  manure, 
and  this  suit  was  brought  to  recover  dam- 
ages for  the  resulting  loss.  The  trial  of 
the  case  resulted  in  a  verdict  for  the  de- 
fendant, and  plaintiff  excepts  to  the  refusal 
of  its  motion  for  a  new  trial. 

[1]  The  plaintiff  in  its  petition  complain- 
ed of  unreasonable  delay,  and  of  failure  by 
the  defendants  to  give  it  notice  of  the  ar- 
rival of  the  car  at  Greensboro,  and  on  these 
grounds  sought  damages^  The  evidence  was 
in  conflict  as  to  whether  or  not  notice  of  the 
arrival  of  the  car  had  been  given  by  the 
agent  of  the  defendants  to  the  plaintUTs 
cashier.  It  appears  that  the  train  which 
brought  the  car  to  Greensboro  placed  it  on 
a  side  trac^  at  the  station,  in  a  position 
where  it  was  practically  inaccessible  to  wag- 
ons. It  further  appears  that  the  regular 
course  of  giving  notice  of  the  arrival  of 
freight  at  Greensboro  embraced  three  dif- 
ferent methods,  according  to  the  circum- 
stances of  each  case:  Less  than  car  load 
lots,  consignees  other  than  merchants  were 
notified  by  postal  cards  through  the  mails» 
and  consignees  who  were  merchants  were 
notified  personally  by  the  agent;  consigneea 
of  car  load  lots,  who  had  side  tracks  of  theip 
own,  were  notified  by  placing  their  cars  oxa 
such  side  tracks.    So  far  as  the  record  di»- 


^=s>For  other  cases  see  same  topic  and  KEY-NUMBEIR  in  all  Key-Numbered  Digests  and  Indexes 
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doses,  it  appears  that  it  was  Impossible  to 
notity  the  plaintiff  of  the  arriyal  of  the 
car  of  ootton  seed  by  placing  the  car  through 
the  ordinary  and  usual  means,  on  its  side 
track;  and,  according  to  the  testimony  for 
the  defendants,  personal  notice  of  the  ar- 
rival of  the  car  was  given  to  the  plaintiLfl 
within  a  day  or  two  from  the  time  the  strike 
was  declared.  The  question  whether  notice 
was  given  personally  to  the  plaintiff  was  a 
question  entirely  for  the  Jury,  and  need  not 
be  considered  here.  The  only  question  to 
be  determined  is  whether  the  trial  Judge 
erred  in  charging  the  Jury  as  to  the  de- 
gree of  care  and  diligence  the  defendants 
were  required  to  exercise. 

The  fourth  ground  of  the  motion  for  a 
new  trial  complains  that  the  court  erred  in 
charging  the  Jury  as  follows: 

"I  charge  you  that  one  who  pursues  the  busi- 
ness constantly  or  continuously  for  any  period 
of  time  or  for  any  distance  of  transportation  is 
a  common  carrier,  and,  while  a  common  carrier 
is  bound  ordinarily  to  use  extraordinary  dili- 
gence, this  rule  applies  in  the  case  of  total  loss 
or  destruction  of  the  property,  and  does  not  ap- 
ply in  the  case  of  partial  injury  to  the  prop- 
erty, or  of  deterioration  in  value  due  to  delay 
in  transportation.  The  burden  is  on  the  plain- 
tiff, in  the  first  instance,  to  satisfy  you  that  a 
loss  has  been  occasioned  through  the  operation 
and  running  of  defendants'  business  as  a  com- 
mon carrier,  and,  when  such  loss  is  shown,  the 
burden  roits  upon  the  common  carrier  (the  de- 
fendants in  this  case)  to  show  that  they  have 
Qsed  reasonable  care  and  diligence,  or  ordinary 
diligence.  'Ordinary  diligence'  is  that  care 
which  every  prudent  man  takes  of  his  property 
of  a  similar  character.  The  absence  of  such 
diligence  is  termed  'ordinary  neglect' " 

The  plaintiff  insists  that  this  charge  was 
error  because  the  degree  of  diligence  which 
the  law  requires  of  a  common  carrier,  in 
cases  of  partial  injury  or  damage  to  proper- 
ty, as  well  as  in  cases  of  total  destruction 
and  loss  of  property,  is  extraordinary  dili- 
gence, and  the  question  for  solution  by  the 
jury  was  whether  or  not  the  defendants  had 
exercised  this  degree  of  diligence  to  pre- 
vent damage  to  the  goods.  In  the  fifth 
ground  of  the  motion  it  is  complained  that 
the  court  erred  in  refusing  to  give  in  charge 
to  the  Jury,  without  qualification,  sections 
2712,  3472,  and  2713,  of  the  Civil  Code  of 
1910.  The  fourth  and  fifth  grounds  may  be 
considered  together,  since  they  practically 
involve  but  one  question. 

The  defense  urged  by  the  defendants  to 
relieve  them  from  damages  on  account  of 
the  long  delay  in  delivering  the  car  load  of 
cotton  seed,  which  arrived  at  Greensboro 
on  October  1,  1912,  and  was  not  finally 
switched  to  the  track  of  the  plaintiff  until 
October  15,  1912,  is  the  defense  provided  for 
under  the  Civil  Code,  §  2737.  That  sec- 
tion is  as  follows : 

*'Where  a  carrier  receives  freight  for  ship- 
ment, it  is  bound  to  forward  within  a  reason- 
able time,  although  its  employ^  strike  or  cease 
to  work;  but  if  the  strike  is  accompanied  with 
violence  and  intimidation  so  as  to  render  it  un- 
safe to  forward  the  freight,  the  carrier  is  re- 
lieved as  to  liability  for  delay  in  delivering  the 


rreight,  if  the  violence  and  armed  resistance  is 
of  such  character  as  could  not  be  overcome  by 
the  carrier  or  controlled  by  the  civil  authorities 
when  called  upon  by  it." 

[2]  It  appears,  from  the  general  trend  of 
the  later  decisions  of  courts  of  last  resort, 
that  a  strike,  accompanied  with  violence  and 
intimidation,  may  be  treated  as  an  "act  of 
God,"  so  far  as  it  may  cause  delay  on  the 
part  of  a  carrier  in  transporting  goods  (4 
Ruling  Case  Law,  §§  212  and  196,  and  cases 
there  cited) ;  and  while,  under  the  weight  of 
authorities  elsewhere,  proof  that  the  loss 
happened  from  the  immediate  agency  of 
the  act  of  God  would  create  a  presump- 
tion that  the  carrier  was  duly  diligent,  and 
shift  the  burden  of  proof  to  the  opposite 
party,  the  Code  of  Georgia  declares  that  in 
case  of  loss  the  presumption  of  law  is  against 
the  carrier;  and  this  declaration  occurs  in 
the  section  in  which  the  degree  of  diligence 
to  which  the  carrier  is  bound  is  declared  to 
be  "extraordinary  diligence"  (section  2712); 
and  the  burden  is  upon  him  to  show,  "not 
only  that  the  act  of  God  •  •  •  ulti- 
mately occasioned  the  loss,  but  tiiat  his  own 
negligence  did  not  contribute  thereto"  (see> 
tion  2713). 

"To  silence  the  presumption  altogether,  it  is 
necessary  to  show  that  the  act  of  God  was  the 
sole  cause,  and  that  the  loss  happened  in  spite 
of  the  use  of  due  diligence  by  the  carrier  to  pre- 
vent it.  This,  at  least,  must  be  the  general 
rule,  and  the  one  applicable  to  every  case  in 
which  the  circumstances  attending  the  calamity 
are  such  as  to  suggest  the  orobability  that  the 
loss  might  baye  been  avoided  had  extraordinary 
diligence  been  exercised."  Richmond,  etc.,  R. 
Co.  V.  White,  88  Ga.  805,  811,  15  S.  B.  802, 
803. 

It  appears,  from  the  order  of  the  trial 

Judge  overruling  the  motion  for  a  new  trial, 

that  his  instruction  to  the  Jury,  that  the 

carrier  is  bound  only  to  ordinary  diligence, 

where  damages  for  delay  in  making  delivery 

of  goods  are  sought,  was  based  upon  the 

rule  laid  down  in  the  case  of  Johnson  v. 

East  Tenn.,  etc..  By.  Co.,  90  Ga.  810  (7),  17 

S.  B.  121,  as  follows: 

"Where  a  common  carrier  receives  goods  for 
transportation  and  is  sued  for  delay  in  deliver- 
ing them,  it  is  error  to  charge  that  the  carrier 
is  bound  to  extraordinary  diligence  as  to  the 
time  of  transportation.  Ordinary  and  reason- 
able diligence  is  the  rule." 

In  cases  of  loss,  the  presumption  of  law 
is  against  -the  carrier,  and  the  measure  of 
diligence  he  must  exercise  to  enable  him  to 
escape  liability,  even  where  loss  was  occa- 
sioned by  the  act  of  God,  is  "extraordinary 
diligence."  Civil  Code,  }  2712.  See,  also, 
Richmond,  etc.,  R.  Co.  v.  White,  supra,  and 
Atianta  A  West  Point  R.  Co.  v.  Jacobs,  135 
Ga.  113,  68  S.  B.  1039.  The  Code  further 
provides  that: 

"In  order  for  a  carrier  or  other  bailee  to  avail 
bimself  of  the  act  of  God  or  exception  under  the 
contract  as  an  excuse,  he  must  establish  not 
only  that  the  act  of  God  or  excepted  fact  ulti- 
mately occasioned  the  loss,  but  that  his  own 
negligence  did  not  contribute  thereto."  Civil 
Code,  i  2713. 
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No  rational  reason  can  exist  why  Vie 
measure  of  diligence  exacted  where  goods 
in  transit  are  totally  lost  should  be  "extraor- 
dinary/' and  the  measure  where  goods  in 
transit  are  injured  or  damaged,  or,  in  other 
words,  partially  lost,  should  be  "ordinary" 
only.  It  is  easy  to  understand  the  applica- 
tion of  the  rule  of  ordinary  diligence  to  a  case 
of  damage  on  account  of  delay  in  delivery, 
where  the  property  has  not  in  any  way  been 
injured,  damaged,  or  partially  destroyed,  but 
the  delay  has  occasioned  loss  on  account  of 
a  drop  in  the  market  price  of  goods  of  the 
kind  shipped,  or  for  similar  reasons;  but, 
as  stated  above,  no  reason  can  be  suggested 
why  a  carrier,  bound  to  exercise  extraordi- 
nary care  to  relieve  him  from  a  recovery  on 
account  of  the  total  loss  or  destruction  of  the 
property  in  transit,  should  not  be  required 
to  exercise  the  same  degree  of  dUigence  to 
escape  the  consequences  of  a  partial  destruc- 
tion of  the  property,  resulting  from  unrea- 
sonable delay  in  delivery  at  destination.  In 
this  connection,  another  quotation  from  Rich- 
mond, etc.,  R.  Go.  V.  White,  supra,  88  Ga. 
page  813,  16  S.  B.  page  804,  is  exactly  in 
point: 

"The  Code  applies  the  presumption  of  default 
after  proof  of  loss,  not  only  to  common  carriers, 
but  to  all  bailees;  section  2064  declaring  that, 
In  all  cases  of  bailments  after  proof  of  loss, 
the  burden  of  proof  is  on  the  bailee  to  show 
proper  diligence.'  The  word  'loss'  in  this  sec- 
tion has  been  construed  to  mean  injury  or  dam- 
age to  the  goods  as  well  as  their  destruction  or 
disappearance.  Hawkins  v.  Haynes,  71  Ga.  40. 
There  can  be  no  question  that  the  word  has  a 
like  meaning  in  section  2066,  as  applied  to  com- 
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mon  earners. 

The  seventh  headnote  in  the  case  of  John- 
son y.  Bast  Tenn.,  eta,  Ry.  Co.,  quoted  su- 
pra, appears  to  state  a  fixed  and  certain 
general  rule  as  to  the  degree  of  diligence  re- 
quired by  the  carrier  where  suit  is  brought 
for  damages  on  account  of  delay  in  delivery 
of  goods  received  for  transportation ;  and  It 
is  there  clearly  announced  that  "ordinary" 
and  reasonable  diligence  is  the  rule.  It  is 
also  true  that  from  the  statement  of  facts  in 
that  case,  as  it  appears  in  the  printed  vol- 
ume, It  would  seem  that  the  suit  was  brought 
on  account  of  delay  by  the  carrier  to  de- 
liver certain  goods  within  a  reasonable  time, 
"and  that  by  this  unreasonable  delay  the 
goods  were  damaged,**  etc.  (italics  ours). 
The  ruling  stated  In  the  seventh  headnote 
of  that  decision  is  not  discussed  in  the  opin- 
ion. We  have  however  taken  the  pains  to 
Inspect  the  original  record  in  that  case  in 
order  that  we  might  ascertain  the  exact  facts 
upon  which  this  ruling  was  based.  As  we 
have  already  Indicated  if  It  were  construed 
to  cover  cases  where  damages  were  sought  on 
account  of  injury  ,to  or  partial  loss  of  prop- 
erty, caused  by  delay  in  transit,  this  ruling 
would  be  directly  in  opposition  to  Code  sec- 
tions 2712  and  2713  and  also  in  conflict  with 
the  older  decision  (Richmond,  etc.,  R.  Co.  v. 
White)  to  which  we  have  already  referred,  as 
well  as  in  apparent  conflict  in  principle,  with 


several  later  decisions  of  the  Supreme  Court; 
but  an  examination  of  the  original  record  in 
the.  Johnson  Case  discloses  that  the  damages 
sued  for  In  that  case  were  not  for  injury  to 
the  property  shipped,  or  on  account  of  partial 
loss  thereof.  The  petition  sets  forth  that 
certain  fertilizers  were  purchased  by  the 
plaintiffs,  and  were  shipped  from  Charles- 
ton, S.  C.,  consigned  to  the  plaintiffs  at  a 
point  on  the  defendant's  railway  in  Georgia, 
the  plaintiffs  paying  in  advance  the  freight 
on  these  goods  for  the  entire  carriage;  and 
that,  having  received  the  bUl  of  lading  for 
the  goods,  and  being  assured  of  quick  pass- 
age thereof,  the  plaintiffs  sold  the  goods  in 
advance  of  arrival,  disposing  of  them  regu- 
larly in  their  business,  at  a  certain  proflt 
per  ton;  that  one  car  of  guano  was  delayed 
en  route,  and  that  the  plaintiffs  lost  the 
sale  of  that  car  of  guano,  as  their  entire 
trade  had  been  supplied  elsewhc^re — to  the 
damage  of  the  plaintiffs  in  an  amount  stat- 
ed. It  is  obvious  that  under  these  facts  the 
measure  of  diligence  to  which  the  carrier 
should  have  been  held  was  ordinary  dili- 
gence, since  there  was  no  "loss,"  either  total 
or  partial,  of  the  property  shipped;  and 
therefore  Code  sections  2712  and  2713  did 
not  apply.  The  rule  laid  down  in  the  seventh 
headnote  is  correct  under  the  facts  of  that 
case,  but  the  allegation  in  the  statement  of 
facts  that  the  suit  was  on  account  of  unrea- 
sonable delay,  whereby  "the  goods  were  dam- 
aged," Is  misleading,  since  It  does  not  ap- 
pear from  the  record  that  the  goods  were 
damaged  in  the  slightest  degree;  it  appears 
only  that  the  plaintlirs  were  damaged  on  ac- 
count of  the  nonarrlval  of  the  goods  nntU 
after  unreasonable  delay. 

"When  goods  are  damaged  in  the  hands  of  the 
carrier,  the  burden  of  proof  is  upon  it  to.  show 
that  it  was  free  from  negligence,  or  that,  not- 
withstanding its  negligence,  the  damage  occur- 
red without  its  fault ;  that  is,  that  its  negligence 
did  not  contribute  to  the  damage.  And  no  ex- 
ception to  the  rule  arises  from  the  fact  that  the 
goods  are  perishable  or  liable  to  deteriorate  rap- 
idly from  internal  causes.  In  all  cases  the  pre- 
sumption of  law  is  against  the  carrier."  Cen- 
tral R.  Co.  V.  Hasselkus,  91  Ga.  382,  885,  17  S. 
E.  838,  839  (44  Am.  St  Rep.  37). 

In  view  of  what  we  have  said  above,  It  Is 
dear  that,  in  accordance  with  the  statutory 
provisions  in  this  state,  upon  proof  of  loss 
arising  on  account  of  damage  to  the  cotton 
seed,  or.  In  other  words,  on  proof  of  partial 
loss  of  the  property,  the  burden  waa  upon 
the  defendants  to  show  that  they  used  ex- 
traordinary diligence  to  prevent  the  loss, 
and,  if  thQ  act  of  God  ultimately  occasioned 
the  loss,  that  the  negligence  of  the  defend- 
ants did  not  contribute  thereto.  The  de- 
fendants might  have  had  a  complete  defense 
under  the  Civil  Code,  |  2737,  upon  proof 
that  they  used  only  ordinary  diligence  to 
prevent  the  loss.  If  the  damage  for  which  re- 
covery was  sought  had  not  been  on  account 
of  injury  to  the  subjectrmatter  of  the  ship- 
ment, but  had  resulted  solely  from  the  delay» 
without  injury  to  the  property  transported* 
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We  can  readily  noderstand  how  the  learn- 
ed trial  Jadge,  not  having  access,  as  we 
have,  to  the  original  record  In  the  Johnson 
Case,  supra,  wonld  feel  constrained  to 
charge  the  rale,  there  apparently  laid  down 
(when  taken  in  connection  with  the  printed 
statement  of  facts),  that  ordinary  diligence 
only  was  required  where  suit  was  brought 
to  recover  damages  arising  on  account  of  de- 
lay by  a  common  carrier  in  transporting 
goods.  Irrespective  of  whether  or  not  dam- 
ages arose  because  the  delay  caused  the  de- 
struction of  the  goods  in  whole  or  in  part, 
or  because  it  occasioned  loss  to  the  con- 
signee on  account  of  the  decline  in  the  price 
of  the  commodity  shipped,  or  for  like  rea- 
sons. 

Judgment  reversed. 

BBOYLES,  J.,  not  presiding. 


(16  Ga.  App.  73Q 

KESLEB  V.  STULTS. 
STULTS  V.  KESLEB. 
(Nob.  5624  and  5626.) 

(Oonrt  of  Appeals  of  Georgia*    Feb.  6»  1916.) 

(ByUahuM  by  the  Court.) 

1.  Bbokess  ^ss>08  —  GoMiassiONs— Pkbtobm- 
AHCE  OF  Contract— "Sale." 

'The  broker's  commissioiiB  are  earned 
when,  daring  the  agency,  he  finds  a  purchaser 
ready,  able,  and  willing  to  buy,  and  who  actual- 
ly offers  to  buy  on  the  terms  stipulated  by  the 
owuer."  Civ.  0>de  1910,  S  3587.  "Usually 
the  word  'sale'  denotes  a  completed,  mutually 
binding  contract;  but  under  contracts  creat- 
ing the  ordinary  relationship  of  principal  and 
real  estate  broker,  and  providing  commissions 
for  the  latter,  the  broker  has  made  a  sale 
whenever,  through  his  influence,  a  person  ready, 
able,  and  willing  to  buy  on  the  terms  proposed 
is  brought  to  the  principal,  though,  through  the 
fault  or  disinclination  of  the  j^rindpal.  no 
actual  sale  is  ever  consummated.  Humphries 
▼.  Smith,  6  Ga.  App.  340  (1),  63  S.  E.  24a 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  S§  79,  81,  94-96;    Deo.  Dig.  ^=»63. 

For  other  definitionflL  see  Words  and  Phrases, 
First  and  Second  Benes,  Sale.] 

2.    BbOKSBS     ^=:>86'-COMMIsaiONEH-AOTlONS— 
SomCIKNCT  OF  EVIOKNOE. 

There  was  evidence  in  this  case  from  which 
the  jury  were  authorized  to  infer  that  the  sell- 
er induced  the  real  estate  a^ent  to  secure  a  pur- 
chaser for  property  to  which  he  claimed  title. 
and  that  the  only  reason  why  definite  terms  of 
sale  were  not  "stipulated  b^  the  owner"  of  the 
land  was  because  of  his  disinclination  to  pro- 
pose any  terms  whatever  when  the  agent 
brought  him  face  to  face  with  the  parties  of- 
fering to  purchase,  who  were  '*ready»  able,  and 
willing  to  buy,"  and  actually  then  offered  to 
buy,  and  "said  that  they  were  ready  to  do  busi- 
ness." Under  this  view  of  tti^  facts,  the  jury 
were  authorized  to  conclude  that  there  was 
merely  a  postponement  of  definite  terms  on  the 
part  of  the  owner,  and  that  the  consummation 
of  the  sale  was  delayed  /K>lely  for  the  conven- 
ience of  the  seller,  and  that  the  sale  was  final- 
ly defeated  altogether  on  account  of  his  actions. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  116-120;  Dec.  Dig.  «=:»86.] 


3.  SuNOAT   €==>19— CoHTBaci>— Bbcovxbt   on 

Quantum  Mebuit. 

There  was  ample  evidence  that  the  con- 
tract, though  originally  executed  on  Sunday, 
was  ratified  on  the  following  Monday  (McAu- 
liffe  V.  Vaughan.  136  Ga.  862,  70  S.  E.  322, 
33  L.  R.  A.  [N.  S.]  266,  Ann.  Oas.  1912A. 
200);  but  since  the  plaintiff  evidently  recovered 
upon  a  quantum  meruit  or  an  implied  contract 
to  pay  for  services  rendered  the  defendant  and 
accepted  by  him,  the  fact  that  the  contract 
was  originally  executed  on  Sunday  was  al- 
together immateriaL 

[Ed.  Note.— For  other  cases,  see  Sunday, 
Cent  Dig.  §§  20,  60-^ ;   Dec  Dig.  <ds>19.] 

Error  from  City  Oonrt  of  Albany;  Glay- 
ton  Jones,  Judge. 

Action  by  N.  D.  Stults  against  P.  J.  Kes- 
ler.  Judgment  for  plaintiff,  and  both  par- 
ties bring  error.  Afltoned  on  main  bill,  and 
cross-bill  dismissed. 

Peacock  &  Gardner,  of  Albany,  for  plain- 
tiff in  error.  B.  J.  Baoon  and  B.  H.  Ferrell, 
both  of  Albany,  for  defendant  In  error. 

WADB,  J.  Judgment  on  the  main  bill  of 
exceptions  affirmed.  Cross-bUl  of  exertions 
dismissed. 

BBOYLES,  J.,  not  presiding. 


(15  Oa.  App.  741) 

L  EPSTEIN  &  BBO.  00.  v.  THOMAS. 

(No.  6642.) 

(Court  of  Appeals  of  Georgia.    Feb.  6,  1916.) 

(Syllabus  hy  the  Court.) 

1.  Apfbal  anu  Ebbob  ^=s>273,  736— Ezcxp- 

TIONS— SumCIENCT. 

It  is  the  dnt^r  of  a  court  of  final  review 
to  consider  exceptions  so  stated  as  to  suffice  to 
show  what  errors  are  complained  of.  An  excep- 
tion in  which  it  is  stated  that  the  plaintiff  ex- 
cepts "to  the  Judgment  of  the  court  overruling 
plaintiff's  demurrers  to  defendant's  answer,  and 
to  the  ruling  of  the  court  overruling  plaintiff's 
motion  for  new  trial,  *  •  *  and  assigns  er- 
ror thereon,  and  says  that  the  court  erred  in 
overruling  said  motion  for  new  trial  on  each  and 
all  of  the  grounds  therein  stated,  and  erred  in 
ov^ruling  plaintiff's  demurreriL  and  shows  that 
said  ruling  is  contrary  to  law,'*^  is  equivalent  to 
a  separate  assignment  of  error  upon  each  order 
and  ruling  complained  of,  and  ii  a  sufficient  as- 
signment as  to  each.  Bums  v.  Horkan,  126  €hu 
161,  163,  164,  64  S.  B.  946. 

[Ed.  Note.—- For  other  cases,  see  Appeal  and 
Error.  Oent  Dig.  f|  1482-1649,  1764;  Dec 
Dig.  49=»27d,  276.] 

2.  Pleading  *=>206— Objbctiow— Suffiomn- 

OfT-'DBiraBBEB.  . 

The  general  demurrer  to  the  defendant's  an- 
swer is  not  sufficiently  specific  to  present  for 
consideration  an  error,  apparently  clerical,  on 
the  part  of  the  defendant  in  misnumbering  in 
his  answer  certain  paragraphs  of  the  plaintiff's 
petidon. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig,  |§  491-493,  496,  496,  498-610;  Dec 
Dig.  <S=>205.] 

8.  Patiixnt  ^=s>60— Pleading  ^=s>204— Plka 

— BKQUISrrBS-^BNEBAL   DsinJBBBB. 

A  plea  of  payment  which,  while  alleging  the 

person    to   whom   the  alleged   payments   were 

1  made,  nevertheless  fails  to  ^ege  when  and  bow 
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the  alleged  payments  were  made  with  sach  rea- 
sonable certainty  as  to  enable  the  opposite  party 
to  prepare  to  meet  the  plea,  is  insufficient,  and, 
if  advantage  is  taken  of  these  defects  by  prop- 
er demurrer,  it  should  be  stricken,  unless  amend- 
ed. A  general  demurrer,  directed  to  a  plea  as  a 
whole,  is  not  sufficiently  specific  to  require  the 
court  to  strike  the  endre  plea,  if  any  portion 
is  good. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent.  Dig.  M  144-148 ;  Dec.  Dig.  «=>60;  Plead- 
ing, Gent  Dig.  SI  486-490;  Dec.  Dig.  <&=s>204.] 

4.  Verdict  and  Denial  of  New  Tbial  Ap- 

PBOVED. 

There  was  evidence  which  authorized  the 
verdict,  and  it  was  not  error  to  overrule  the  mo- 
tion for  a  new  trial. 

Error  from  City  Court  of  Cairo ;  J.  R.  Sin- 
gletary,  Jadge. 

Action  by  the  I.  Epstein  &  Bro.  Company 
against  W.  R.  Tbonoas.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

W.  H.  Krause  and  J.  R.  Wilson,  both  of 
Bainbridge,  for  plaintiff  in  error.  Bell  ft 
Weathers,  of  Cairo,  for  defendant  in  error. 

RUSSELL^  a  J.  I.  Epstein  &  Bro.  Com- 
pany, alleging  that  they  were  the  purchasers, 
of  the  accounts  and  other  choses  in  action  of 
J.  M.  Vereen,  a  bankrupt,  brought  suit  upon 
open  account  against  W.  R.  Thomas,  alleging 
an  indebtedness  upon  his  part  on  an  uni)ald 
balance  of  account  running  from  September 
1,  1908,  to  February  8,  1911,  of  $394.50.  At- 
tached to  the  petition  was  a  statement  pur- 
porting to  set  forth  each  item  purchased  by 
the  defendant,  with  sundry  credits,  consist- 
ing of  cash  and  articles  of  farm  produce. 
The  defendant  filed  a  sworn  answer,  in 
which  he  admitted  only  the  allegations  of 
the  first  paragraph  of  the  petition,  in  regard 
to  jurisdiction.  Paragraphs  2  and  8  of  the 
answer  respectiyely  state  that  they  are  in 
answer  to  paragraphs  1  and  2  of  the  peti- 
tion; but  It  is  plain,  from  the  contexts  of 
these  paragraphs  of  the  answer,  that  they 
are  really  responsive  to  paragraphs  2  and  8, 
and  that  the  use  of  the  words  "one*'  and 
"two"  was  a  mere  clerical  mistake  of  the 
scrirener. 

In  paragraph  5  of  the  answer  the  defend- 
ant attempted  to  plead  payment,  as  follows: 

"Defendant  says  that,  if  he  ever  owed  J.  M. 
Vereen  any  sndi  account  as  the  one  sued  on,  it 
haji  been  long  affo  fully  paid:  defendant  having 
paid  to  said  J.  M.  Vereen  all  that  he  owed  him 
for  the  period  covered  by  said  account,  some  of 
the  payments  being  made  touring  said  period, 
and  some  possibly  uiortly  after  the  last  date  of 
said  account  Some  of  the  payments  were  made 
in  cash  and  some  by  check.  Defendant  has  de- 
stroyed his  vouchers  covering  said  period,  think- 
ing he  would  never  have  any  use  for  same,  and 
kept  no  books  of  account  of  the  transactions 
with  the  said  J.  M.  Vereen,  took  no  receipts  for 
payments  made,  and  cannot,  therefore,  solely 
from  memory,  give  the  times  of  payment,  nor  the 
amounts  of  the  payments  but  all  were  made  to 
said  J.  M.  Vereen,  and  satisfied  all  the  demands 
of  the  said  J.  M.  Vereen  covering  the  period  of 
said  account.  Said  payments  were  made  prior 
to  any  bankruptcy  by  J.  M.  Vereen.  Defend- 
ant remembers  one  credit  as  follows:    When  J. 


M.  Vereen  went  into  business  about  four  yean 
ago,  he  owed  defendant  $80,  which  was  to  be 
placed  to  defendant's  credit  and  to  offset  pur- 
chases by  defendant.  Such  credit  was  never 
made.  If  the  books  of  said  J.  M.  Vereen  showed 
the  proper  credits,  they  would  verify  all  the 
allegations  of  this,  petition." 

In  paragraph  6  the  defendant  pleaded  the 
statute  of  limitations  as  to  items  amounting 
to  $60.10  of  the  account,  including  all  items 
down  to  November  29, 1908. 

The  plaintiff  demurred  generally  to  the  de- 
fendant's answer,  upon  the  ground  that  it 
failed  to  set  up  a  legal  defense,  and  demur- 
red specially  to  paragraph  5,  above  quoted, 
for  the  reason  that  it  failed  to  set  forth  the 
dates  and  amounts  of  the  payments,  and 
failed  to  allege  which  payments  were  made 
by  checks  and  which  in  cash.  The  plaintiff 
demurred  also  upon  the  ground  that  the  plea 
was  not  sworn  to.  The  court  overruled  the 
demurrer,  and  the  trial  resulted  in  a  verdict 
in  favor  of  the  defendant  The  plaintiff  mov- 
ed for  a  new  trial  upon  the  usual  general 
grounds.  Exceptions  were  preserved  pen- 
dente lite  to  the  ruling  upon  the  demurrer, 
and  exception  is  taken  to  the  court's  refusal 
to  grant  a  new  trial. 

The  defendant  in  error  filed  a  motion  to 
dismiss  the  bill  of  exceptions,  upon  the 
ground  that  the  following  assignment  of  er- 
ror is  insufficient: 

"To  the  Judgment  of  the  court  overruling 
plaintiiTs  demurrers  to  the  defendant's  answer, 
and  to  the  ruling  of  the  court  overruling  plain- 
tiffs motion  for  new  trial,  the  plaintifiP  excepted, 
now  excepts,  and  assigns  error  thereon,  and  says 
that  the  court  erred  in  overruUne  said  motion 
for  new  trial,  on  each  and  all  of  the  grounds 
therein  stated,  and  erred  in  overruling  plain- 
tiff's demurrers,  and  shows  that  said  ruling  •  was 
contrary  to  law.*' 

[1]  1.  The  motion  to  dismiss  the  bill  of 
exceptions  is  not  meritorious.  Under  the 
mandate  of  the  General  Assembly,  we  must 
decline  to  dismiss  the  case,  if  "there  is 
enough  in  the  bill  of  exceptions  or  transcript 
of  the  record  presented,  or  both  together,  to 
enable  the  court  to  ascertain  substantially 
the  real  questions  in  the  case  which  the  par- 
ties seek  to  hare  decided  therein."  Civil 
Code,  S  0183.  It  is  very  plain  ta  us  that  the 
plaintiff  in  error  is  presenting  for  adjudica- 
tion two  distinct  questions,  though  they  are 
stated  together;  and  the  error  complained 
of  in  each  Instance,  without  regard  to  the 
merits  of  the  contentions,  Is  quite  apparent. 
In  the  assignment  of  error  It  is  stated.  In 
effect,  that  the  court  erred  In  overruling  the 
motion  for  new  trial  for  each  and  all  of  the 
reasons  stated  in  the  motion,  which  Is  a  part 
of  the  record.  In  connection  with  this 
(though  the  assignment  could  more  proper- 
ly have  been  made  in  another  portion  of  the 
bill  of  exceptions),  the  plaintiff  in  error  al- 
leges that  the  court  "erred  in  overruling 
plaintiff's  demurrer,  and  shows  that  said 
ruling  was  contrary  to  law."  Since  the  de- 
murrer is  in  the  record,  the  court  can  also 
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refer  to  the  record  for  the  merits  of  this 
contention.  The  present  motion  to  dismiss 
seems  to  be  Tery  similar  to  that  in  Bums  v. 
Horkan,  126  6a.  161,  54  S.  E.  946,  in  which 
the  point  was  made  that  the  plaintiff  in  er- 
ror was  attempting  in  one  assignment  to  as- 
sign error  on  two  separate  and  distinct  or- 
ders of  the  court  below,  one  the  order  sus- 
taining the  demurrer  of  Taylor,  and  the  oth- 
er sustaining  the  demurrer  of  Horkan;  and 
the  court  held  that  this  was  equal  to  separate 
assignments  of  error  upon  each  of  these  or- 
ders»  and  was  a  sufQclent  assignm^it  as  to 
each. 

[2]  2.  The  error  of  the  defendant  In  mis- 
numbering  the  paragraphs  of  the  plaintiff's 
petition,  which  he  sought  to  answer,  could 
have  been  corrected  by  the  filing  of  a  proper 
special  demurrer,  but  the  general  demurrer 
was  ineffectlTe  to  present  the  point  to  the 
court;  and  hence  there  was  no  error  in 
overruling  the  general  demurrer  to  the  an- 
swer. When  the  contents  of  the  second  and 
third  paragraphs  of  the  answer,  in  which 
certain  paragraphs  of  the  petition  are  er- 
roneously referred  to  as  paragraphs  1  and  2, 
are  considered,  it  is  very  plain  that  these 
paragraphs  of  the  answer  are  directiy  re- 
sponsive to  paragraphs  2  and  8  of  the  peti- 
tion, and  that  the  use  of  the  words  *'one*' 
and  "two**  was  a  mere  clerical  error  of  the 
pleader.  That  this  is  true  is  rendered  more 
plain  by  the  fact  that  paragraph  1  of  the  pe- 
tition is  admitted  in  paragraph  1  of  the  an- 
swer, and  paragraph  4  of  the  petition  is  de- 
fied by  paragraph  4  of  the  answer. 

[3]  a  Nothing  is  better  settied  than  that 
a  plea  of  payment,  unless  the  defect  be  waiv- 
ed, must  state  when  and  how,  and  to  whom, 
the  alleged  payment  was  made.  It  has  fre- 
quently been  held  that  a  mere  general  state- 
ment that  the  plaintiff's  demand  has  been 
fully  paid  wiU  not  suffice  as  against  special 
demurrer  calling  for  such  spedflc  informa- 
tion as  would  enable  the  plaintiff  to  disprove 
the  plea  of  payment  In  the  present  case 
the  defendant  alleged  the  person  to  whom 
the  payments  ^reie  made  (for  it  is  stated  in 
the  plea  that  all  the  payments  were  made 
to  J.  M.  Vereen),  and  the  defendant  gave 
such  a  reason  for  his  inability  to  state  the 
exact  times  of  the  several  payments  and  the 
respective  amounts  that  it  necessarily  must 
have  addressed  itself  to  the  discretion  of  the 
court.  Conceding  that  a  good  plea  of  pay- 
ment must  declare  the  time,  place,  and  cir- 
cumstances of  the  payment,  as  well  as  to 
whom  it  was  made,  it  is  nevertheless  true 
that  this  deflniteness  of  statement  is  requir- 
ed merely  in  order  not  to  deprive  the  op- 
posite party  of  the  substantial  right  of  dis- 
proving the  alleged  payments;  and  cases 
may  arise  where,  from  the  lapse  of  time  and 
the  habit  of  a  large  proportion  of  the  people 
not  to  keep  books  of  account  (for  which  in- 
deed, there  is  perhaps  no  real  necessity  when 
they  are  not  engaged  in  active  business),  one 


sued  upon  account,  though  having  absolute 
knowledge  that  the  alleged  indebtedness  has 
been  paid,  and  though  able  to  substantiate 
this  by  some  circumstance,  the  date  of  which 
he  cannot  recall,  might  be  deprived  of  a 
defense.  The  principle  to  which  we  refer  is 
indirectiy  adverted  and  impliedly  asserted 
to  by  Judge  Powell  in  Atiantic  Coast  Line 
R.  Co.  V.  Hart  Lumber  Ck).,  2  Qa.  App.  88, 
90  (3),  58  S.  B.  316. 

In  the  present  case  the  defendant  asserted 
that  all  the  payments  were  made  to  J.  M. 
Vereen;  and  therefore  he  complied  with 
one  of  the  requisite  of  a  plea  of  payment. 
The  fact  that  he  was  unable  to  state  the 
time  and  place  and  amount  of  each  payment 
did  not  give  the  defendant  any  advantage 
over  the  plaintiff,  but  rather  placed  the  de- 
fendant at  a  disadvantage,  especially  if 
Vereen  should  testify  positively  that  no  such 
payments  were  made,  because  the  jury  would 
be  likely  to  discredit  the  defendant's  testi- 
mony unsupported  by  any  indicia  of  deflnite- 
ness corroborating  his  mere  statement,  when 
the  books  of  account  could  be  introduced  to 
fortify  the  statements  of  Vereen  contradic- 
tory of  his  own.  Under  the  ruling  in  Atian- 
tic Coast  Line  R.  Co.  v.  Hart  Lumber  Co., 
supra,  the  reasonableness  of  the  excuse  for 
being  unable  to  give  the  exact  dates  of'  his 
payments  was  addressed  to  the  discretion  of 
the  trial  court,  and  the  court's  exercise  of  its 
discretion  in  the  present  instance  does  not 
seem  to  have  been  harmful  to  the  plaintiff  in 
the  lower  court  But  even  though  the  court 
may  not  have  been  authorized  to  overrule  the 
demurrer  for  the  reason  Just  referred  to, 
Btill  the  plaintiff  in  error  cannot  complain 
because  the  court  did  not  sustain  their  de- 
murrer, for  it  was  not  sufflcientiy  specific  to 
point  out  the  real  defect  in  paragraph  5^ 
and  merely  attacked  the  paragraph  as  a 
whole,  when  a  portion  of  this  paragraph,  at 
least,  was  not  subject  to  demurrer.  The  por- 
tion to  which  we  refer  is  that  part  of  para- 
graph 6  which  alleges  a  prepayment  which 
should  have  been  entered  to  the  defendant's 
credit  at  the  time  Vereen  went  into  business, 
and  as  to  which  the  defendant  alleges  no 
credit  was  ever  given  him.  To  this  extent 
the  plea  was  good  as  against  a  general  de- 
murrer directed  to  the  plea  in  its  entirety, 
whether  it  be  treated  as  a  plea  of  payment  or 
as  set-off,  for  the  same  rule  as  to  deflnite- 
ness of  statement  is  applicable  to  both.  The 
statement  as  to  this  $80  flxes  the  time  by 
the  statement  that  this  amount  was  a  sub- 
sisting debt  at  the  time  Vereen  went  into 
business  'four  years  ago,"  and  that  there 
was  an  express  agreement  that  this  amount 
was  to  be  placed  to  defendant's  credit  and 
be  consumed  by  purchases  by  defendant  and 
in  accord  and  satisfaction  of  this  amount  of 
any  purchases  to  be  made  by  him.  If  the 
plea  stated  the  truth  as  to  this,  it  stated  the 
amount,  the  time  of  payment,  the  manner  of 
payment,  and  the  person  to  whom  the  pay- 
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ment  was  made,  thns  folly  complying  with 
the  well-settled  nile  as  to  deflnlteness  in  al- 
legations of  payment.  The  plalntlfT  having 
demurred  to  the  paragraph  aa  a  whole,  his 
demurrer  was  Ineffectual,  If  any  portion  of 
this  paragraph  of  the  answer  was  good  (Baer 
V.  Christian,  83  Ga.  322,  324  [3],  9  S.  B.  790 ; 
Prince  v.  Cochran,  10  Ga.  App.  495,  496,  73  S. 
E.  698) ;  and  for  this  reason,  as  well  as  the 
reason  previously  stated.  It  was  not  error  to 
overrule  the  demurrer. 

[4]  4.  Upon  the  trial  the  plaintiff  Introduc- 
ed J.  M.  Vereen  to  substantiate  the  correct- 
ness of  the  account,  but  no  books  of  original, 
entry  were  offered.  The  witness  Vereen  tes- 
tified that  the  statement  of  account  attached 
to  the  suit  was  not  prepared  by  him.  He 
swore  further  that  the  items  of  the  account 
were  correct,  but  he  did  not  dalm  to  have 
any  recollection  as  to  many  of  them,  though 
he  testified  positively  to  a  few  Items  to  which 
his  attention  was  specifically  called.  The  de- 
fendant testified  that  while  he  could  not  re- 
member the  dates  of  the  different  payments 
made  by  him,  and  he  had  destroyed  his  can* 
celed  diecks,  representing  some  of  the  pay- 
ments, he  had  made  numerous  payments, 
some  of  which  he  instanced,  in  addition  to 
the  (80,  which  should  have  been  placed  to 
his  credit  before  any  purchases  were  made; 
one  of  these  items  being  the  sum  of  $40 
paid  shortly  before  Vereen,  his  original  cred- 
itor, went  into  bankruptcy.  He  further  tes- 
tified (in  substantiation  of  his  statement  that 
the  payments  made  by  him  settled  his  in- 
debtedness) that  he  quit  trading  with  Vereen 
several  months  before  Vereen  became  a  bank- 
rupt, and  that  neither  before  nor  after  the 
payment  of  $40  was  any  demand  for  payment 
made  upon  him  by  Vereen  or  by  the  trustee 
in  bankruptcy,  or  by  the  present  plaintiff  be- 
fore the  filing  of  the  suit  The  evidence  was 
in  conflict;  but,  there  being  no  error  of  law 
assigned  upon  any  ruling  other  than  the 
Judgment  overruling  the  demurrer  to  the  an- 
swer, we  cannot  hold  that  the  court  erred  in 
refusing  to  set  aside  a  verdict  which  the  Jury 
evidently  based  upon  the  superior  credibility 
to  them  of  the  defendant's  testimony  to  that 
offered  in  behalf  of  the  plaintiff. 
Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 


(15  Ga.  App.  690) 

BARROW  V.  STATE.    (No.  5766.) 
(Court  of  Appeals  of  Georgia.     Feb.  8,  1916.) 

(Syllabus  ly  the  Court.) 

Criminal  Law  ^=>1174— Abticues  Sknt  to 
Jt^t  Room. 

For  the  Jury,  without  the  knowledge  or 
consent  of  the  prisoner,  to  receive  and  keep  in 
their  room,  while  deliberatmg  on  the  case,  arti- 
cles of  goods  which  "the  state  sent  out  to  the 
Inry  room,"  and  which  were  alleged  to  have 
boon   stolen  on  the  night  of  the  burglary  in 


question,  and  which  had  been  identified  in  the 

Sresence  of  the  jury,  but  had  not  been  intro- 
uced  in  evidence,  was  unwarranted  by  law, 
and  was  presumably  prejudicial  to  the  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  8170-3178;  Dec  Dig.  «=» 
1174.] 

Error  from  Superior  Court*  Tattnall  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Harley  Barrow  was  convicted  of  burglary, 
and  brings  error.    Reversed. 

H.  H.  Elders,  of  Reidsville,  for  plaintiff 
in  error.  N.  J.  Norman,  SoL  Gen.,  of  Savan- 
nah, for  the  State. 

RUSSELL,  C.  J.  The  ruling  stated  in  the 
headnote  determines  the  only  serious  question 
in  the  case.  Apparently  there  was  no  error 
in  the  refusal  to  grant  a  new  trial  upon  the 
alleged  newly  discovered  evidence,  but  we 
forbear  to  express  any  opinion  as  to  fhls, 
because  upon  the  new  trial  which,  for  the 
reason  stated  in  the  headnote,  we  feel  con- 
strained to  grant,  the  accused  will  have  the 
opportunity  of  submitting  that  teBtimony  to 
the  Jury. 

The  evidence  in  the  record  fully  warranted 
the  verdict  of  guilty,  but  the  verdict  cannot 
b0  held  to  have  been  demanded;  and  for 
that  reason,  since  a  grave  irregularity  must 
prima  fade  be  presumed  to  have  been  prej- 
udicial to  the  losing  party,  the  trial  Judge 
should  have  granted  a  new  trial  upon  the 
ground  6f  the  motion  in  which  it  Is  alleged 
that  certain  physical  objects  identified  by 
witnesses  as  bearing  upon  the  case  (but  which 
were  not  Introduced  in  evidence)  were,  with- 
out the  knowledge  or  consent  of  the  defend- 
ant or  his  counsel,  taken  by  the  Jury  to  the 
Jury  room  and  retained  by  them  during  their 
deliberations.  The  verbiage  of  that  ground 
of  the  motion  Is  somewhat  peculiar,  and  we 
attach  some  significance  to  the  fact  that  there 
is  in  the  motion  no  express  statement  as  to 
whether  the  trial  Judge  had  knowledge  that 
the  articles  alleged  to  have  been  stolen  were 
sent  to  the  Jury  room,  or  whether  they  were 
sent  without  his  knowledge  or  consent,  though 
it  is  alleged  that  th^  were  sent  without  the 
knowledge  or  consent  of  the  defendant  or  his 
counsel.  If  it  expressly  appeared,  from  the 
allegations  of  fact  in  the  exception  as  cer- 
tified by  the  presiding  Judge,  that  the  ar- 
ticles in  question  were  sent  to  the  Jury  room 
without  the  court's  knowledge,  the  case  would 
undoubtedly  fall  clearly  within  the  ruling 
in  McCoy  v.  State,  78  6a.  490  (4),  404,  499,  3 
S.  E.  7G8.  On  the  other  hand,  as  stated  in 
Smith  V.  State,  14  Oa.  App.  610  a).  81  S.  E. 
817,  "where  physical  objects  are  introduced 
in  evidence  without  objection,  the  general 
rule  is  that  any  objection  which  could  have 
been  made  will  be  held  to  have  been  waived.** 
If  it  had  appeared  that  these  articles,  after 
having  been  identified,  were  taken  to  the  Jury 
room  with  the  court's  permission,  after  stalte*a 
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•counsel,  in  Introducing  them  In  eyl^ence,  had 
offered  to  tender  them  to  counsel  for  the  ac- 
cused, and  that  a  formal  tender  was  prevent- 
•ed  by  an  unezcused  or  inexcusable  absence  of 
the  defendant's  counsel  from  the  courtroom 
at  any  time  during  the  trial,  we  should  be 
inclined  to  hold  that  a  waiver  of  the  right 
to  object  could  be  implied  from  counsel's  ab- 
sence during  the  trial.  Where  physical  ob- 
jects pertinent  to  the  case  on  trial  have  been 
fnlly  identified,  the  court  is  not  required  to 
exclude  this  demonstrative  evidence  merely 
because  counsel  for  the  opposite  side,  by  vol- 
untarily absenting  himself,  prevents  formal 
tender  of  the  object  preliminary  to  its  in- 
troduction, nor  can  the  court  be  expected  to 
sospend  a  trial  in  order  to  procure  the  pres- 
ence of  counsel  who  has  voluntarily  absented 
himself.  In  such  a  supposable  case  it  would 
seem  that  there  would  be  an  implication  that 
-counsel  considered  the  introduction  of  the 
physical  objects  of  so  little  importance  that, 
if  he  were  present,  he  would  not  object  to 
their  introduction.  In  the  case  at  bar,  how- 
ever, the  statement  of  the  occurrence,  as  ap- 
proved by  the  trial  judge,  is  that: 

'The  state  sent  out  to  the  jury  room,  with 
the  jury  that  tried  said  case,  several  articles 
•of  goods  alleged  to  have  be<ai  stolen  on  the  night 
«ala  burglary  was  committed,  and  said  goods 
were  identified  in  the  presence  of  the  jury,  and 
this  was  done,  althongb  said  goods  were  not  in 
any  way  introduced  in  evidence  on  said  trial, 
stnd  this  was  done  without  the  knowledge  or 
-consent  of  the  defendant  or  his  oonnseL" 

Since  the  direction  of  a  trial  is  absolutely 
within  the  control  of  the  presiding  judge, 
and  since  the  judge  himself  certifies  that 
tbe  state  sent  out  these  articles,  we  think  it 
is  reasonably  to  be  implied  that  he  never 
knew  of  or  consented  to  the  jury's  posses- 
sion of  them.  In  Smith's  Case,  supra,  this 
court  reversed  the  judgment  because  a  waiv- 
^er  of  the  right  to  object  was  not  necessarily 
to  be  Implied  where  the  trial  judge  ex  mero 
•motn  suggested  sending  ou^  physical  objects 
not  formally  tendered  in  evidence,  and  there 
was  uncontradicted  testimony  from  the  de- 
fendant's attorney,  upon  the  motion  for  a 
new  trial,  to  the  effect  that  he  did  not  hear 
the  remark  of  the  court  with  reference  to 
tlie  articles.  Upon  the  point  now  under  con- 
sideration the  case  of  the  plaintiff  in  er^ror 
is  stronger,  than  Smith's  Case,  because  in 
Smith's  Case  the  court  knew  of,  and  in  fact 
suggested,  the  sending  of  the  physical  ob- 
jects which  had  been  identified,  and,  if  coun- 
sel in  that  case  had  been  more  attentive,  he 
might  have  heard  the  remarks  of  the  court 
and  might  have  made  objection.  From  the 
statement  of  facts  in  the  present  case,  ap- 
proved as  true  by  the  trial  judge,  it  is  in- 
-ferable  that  the  physical  objects  referred  to 
were  put  in  possession  of  the  jury  without 
the  knowledge  of  either  the  court  or  the 
accused  or  his  counseL 

Though  reluctant  to  set  aside  this  verdict, 
supported  by  evidence  and  approved  by  the 


trial  Judge,  the  introduction  of  foreign  mat- 
ter before  the  Jury  is  presumptively  so  prej- 
udicial to  that  fair  and  impartial  trial  guar- 
anteed by  law  that  we  are  constrained  to 
hold  that  the  learned  trial  Judge  erred  in 
overruling  the  motion  for  a  new  triaL 
Judgment  reversed. 

BROYLBS,  J.,  not  presiding* 


(15  0&.  App.  767) 

THOBIPSON  V.  DEAN.    (No.  5667.) 
(Court  of  Appeals  of  Georgia.    Feb.  6»  1910.) 

(ByUahut  by  the  OowrtJ 

Cebtiobabi  ^=»69  —  Entry  of  Judqiobnt  — 
Tnnc— Pbbvious  Void  Judgment. 

If  upon  the  hearins  **the  certiorari  shall 
be  dismissed,  and  a  final  decision  made  in  the 
cause  by  the  superior  court,  the  defendant  in 
certiorari  may  sii^i  up  Judgment  in  said  supe- 
rior court  against  the  plaintiff  and  his  surety 
for  the  sum  recovered  by  him"  (Civ.  Code  1910, 
f  5205);  and  where,  in  such  a  case,  an  order 
was  taken  dismissing  the  certiorari,  and  an  at- 
tempt was  made  by  the  defendant's  counsel  to 
enter  up  a  Judgment,  which  was  later  conceded 
by  both  parties  to  be  a  nullity,  because  the  in- 
tended judgment  was  not  signed  by  the  court,  it 
was  not  error  for  the  court,  upon  proper  mo- 
tion and  after  notice  to  the  plaintiff  in  certiorari, 
to  enter  up  a  proper  Judgment  nunc  pro  tunc, 
within  a  reasonable  Ume  after  the  Judgment 
originally  taken  was  so  declared  to  be  a  nullity. 
Civ.  Code  1910,  §  5703. 

[Ed.  Note.— For  other  cases,  see  (Certiorari, 
Cent.  Dig.  ||  185-194 ;   Dec  Dig.  i»3»69.] 

Error  from  Superior  Ck>iirt,  Fulton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Action  by  J.  W.  Dean,  for  use,  etc.,  against 
C.  E.  Thompson*  From  the  Judgment, 
Thompson  brings  certiorari    Afflrmed. 

Daley  &  (Thamben,  of  Atlanta,  for  plain- 
tiff in  error.  Thos.  B.  Scott,  of  Atlanta,  for 
defendant  in  error. 

RUSSELL,  a  J.    Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 


0&  Ga.  App.  803) 
MITCHELL  V.   STATE.     (No.   ei20.) 

(Court  of  Appeals  of  Georgia.    Feb.  Q,  1915.) 

(8yUahu9  by  the  O^wrt.) 

1.  CaiiaNAL  Law  ^=>1100  —  Master  and 
Sbbvant  ^=s»67  —  Affkal  —  Bvidsncs  *- 
Labob  Contbaot  Act— Rbqxtibites  of  Or- 

FENSX. 

To  authorize  a  conviction  of  a  violation  of 
the  Labor  Contract  Act  of  1903  (Pen.  C!ode 
1910,  I  715),  the  evidence  must  show  the  pro- 
curement of  money*  or  other  thing  of  value,  on 
a  contract  to  perform  services  by  the  accused, 
with  the  intent  to  defraud,  the  failure  to  per- 
form such  services,  or  the  failure  to  return  the 
money  or  other  tning  of  value,  without  good 
and  sufficient  cause,  and  loss  or  damage  to  the 
employer;  but  it  is  for  the  jury  to  find,  from  all 
the  evidence  in  the  case,  including  the  state- 
ment of  the  accused,  whether  or  not  all  these 
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facts  have  been  safficiently  established,  and, 
when  their  verdict  has  been  approved  by  the 
trial  Judge,  his  judgment  refusing  to  grant  a 
new  trial  will  not  be  reversed,  if  there  is  any 
evidence  to  sustain  it.  Mulkey  v.  State,  1 
Ga.  App.  521,  57  S.  B.  1022;  Patterson  v. 
State,  1  Ga.  App.  789.  58  S.  E.  284;  Fuller  v. 
State,  2  Ga.  App.  696,  59  S.  E.  1 ;  Porter  r. 
State,  7  Ga.  App.  811,  68  S.  E.  383. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  8084;  Dec.  Dig.  <Ss»1160; 
Master  and  Servant,  Cent.  Dig.  §  75 ;  Dec.  Dig. 

<&=>67.] 

2.  Definiteness  of  Contract. 

The  contract  here,  unlike  those  in  the  cas- 
es cited  by  plain tifiP  in  error,  was  sufficiently 
definite.  Williams  v.  State,  6  Ga.  App.  154  (1), 
64  S.  E.  492 ;  Lewis  v.  State,  15  Ga.  App.  — , 
83  S.  E.  439. 

3.  Masteb  and  Sebvant  ^=»67— Lasob  Con- 
TBACT  Act— Prosecution. 

There  is  no  merit  in  the  objection  that  an- 
other person  than  tiie  party  contracted  with  act- 
ed as  prosecutor.  Th^^  accusation  and  the  proof 
are  in  accord  as  to  the  fact  that  it  was  the  em- 
ployer who  made  the  contract  and  who  suffered 
the  damage.  Patterson  v.  State,  1  Ga.  App. 
782,  58  S.  E.  284 ;  Fuller  v.  State,  2  Ga.  App. 
696,  59  S.  E.  1. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  70;   Dec.  Dig.  «=s>67.] 

4.  Masteb  and  Sebtant  ^=>67  —  Bbeach  of 
Contract— Pbosecution. 

The  fact  that  the  accusation  alleged  an  ad- 
vance of  $1,  and  the  proof  showed  an  advance 
of  $1  and  two  plugs  of  tobacco  (worth  15  cents 
a  plug),  is  not  a  fatal  variance  between  the  al- 
legata and  the  probata.  Groves  v.  State,  76  Ga. 
808;  Green  v.  State,  114  Ga.  918,  41  S.  E. 
55:    Patterson  v.  State,  122  Ga.  587,  50  S.  E. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  75;   Dec  Dig.  ^=»67.] 

5.  Cbiminal  Law  ^=^1178  —  Assionmsnt  of 
Error— Abandonment. 

The  objection  to  the  charge  of  the  court  is 
without  merit,  and  besides,  not  being  refenred 
to  in  the  brief  of  counsel  for  the  plaintiff  in 
error,  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  3011-^013;  Dec.  Dig.  <$=» 
1178.] 

6.  Master  and  Sebvant  «=»67— Labor  Con- 
TBACT  Act— PuBPOSE  OF  Statute. 

The  evidence  does  not  show  that  the  prose- 
cution was  an  effort  to  imprison  for  debt.  As 
was  said  in  Young  v.  State.  4  Ga.  App.  827  (3), 
62  S.  E.  558 :  ''The  fraudulent  act  of  the  prom- 
isor in  procuring  the  money  on  his  contract 
does  more  than  make  a  debt ;  it  also  constitutes 
a  crime,  and  the  purpose  of  the  act  of  1903, 
supra,  is  not  to  create  a  remedy  for  the  collec- 
tion of  the  debt  but  to  provide  punishment  for 
the  fraudulent  and  successful  intent  to  cheat 
and  defraud.  Mulkey  v.  State,  supra.'*  The 
fact,  in  the  instant  case,  that  the  hirer  was  not 
the  prosecutor,  goes  to  negative  the  contention 
that  the  prosecution  was  an  effort  to  collect  a 
debt 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  75 ;   Dec.  Dig.<S=5>67.] 

7.  Criminal  Law  ^=5>1159  —  Appeal  —  Ver- 
dict—Evidence. 

There  was  some  evidence  to  authorize  the 
fiiidinp:  of  the  jury;  and,  to  use  the  language 
in  the  dissenting  opinion  of  Judge  Ku.ssell.  in 
Bowles  V.  State,  12  Ga.  App.  17,  76  S.  K.  '104: 
*'Tl.ough  the  amount  involved  was  trivial,  the 
verdict  is  not  entirely  unsupported  by  evidence 


indicating  a  fraudulent  Intent,  and  the  trial 
judge  did  not,  in  refusing  a  new  trial,  abase  his 
discretion." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3074-3083 ;  Dec.  Dig.  ^=> 
1159.] 

Error  from  City  Coart  of  Dublin;  J.  B. 
Hicks,  Judge. 

Morris  Mitchell  was  convicted  of  violating 
the  Labor  Contract  Act,  and  brings  error. 
Affirmed. 

R.  Earl  Camp,  of  Dublin,  for  plaintiff  In 
error.  Geo.  B.  Davis,  SoL,  of  Dublin,  for 
defendant  in  error. 

BROYLBS,  J.    Judgment  affirmed. 


06  Oft.  App.  736) 

SOUTHERN  RY.  CO.  ▼.  DAVIS. 

DAVIS  V.  SOUTHERN  RY.  CO. 

(Nos.  5617,  561&) 

(Court  of  Appeals  of  Georgia.     Feb.  6,  1916.) 

(8yllal)U9  hy  the  Court.) 

1.  Master  and  Servant  ^3a204,,226— Injtj- 
BY  TO  Railroad  Employ*— Petition— As- 
sumed Risk. 

The  court  committed  no  error  in  refusing 
to  sustain  the  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  §§  544-546 ;  Dec.  Dig.  <S=» 
204,  226.] 

2.  PLEAoiNa  ^=:»362— Injury  to  Railroaj> 
EMPLOYib— Striking  Matter  fbom  Plbao- 

INO. 

The  court  erred  in  striking  from  the  peti- 
tion the  alleged  rule  of  the  defendant  railway 
company  that:  "Second-class  and  inferior 
trains  must  approach  and  run  through  yard 
limits  under  full  control,  expecting  to  find  the 
main  line  occupied."  Both  the  plaintiff,  as  ao 
employ^,  and  the  railway  company,  were  bound 
by  the  rules  of  the  company,  dnd  the  plaintiff, 
having  alleged  that  he  was  run  over  and  in- 
jured by  a  second-class  train,  was  entitled  to 
allege  and  prove  that  this  train  was  being  op- 
erated in  violation  of  the  rules  of  the  company. 

[Ed.    Note.— For   other   casea,   see   Pleading, 
Cent  Dig.  §f  1147-1156;   Dec.  Dig.  <8=>362.] 

3.  Pleading  ^=»364— Immaterial  Allsoa- 
TiON— Striking — Injury  to  Railroad  Em- 
ploy£. 

It  was  not  error  to  strike  from  the  petition 
the  following  rule,  alleged  to  be  one  of  the 
rules  "governing  engineers"  of  the  defendant 
company,  to  wit:  ''They  must  keep  a  constant 
and  vigilant  lookout  while  running  for  ob- 
structions, defect  of  track,  and  signals" — which 
rule,  it  was  alleged,  was  not  being  observed 
at  the  time  of  the  injury;  it  not  appearing 
from  the  petition  that  if  this  rule  had  been  ol^ 
served,  the  injury  would  not  have  occurred, 
or  that  the  failure  to  observe  the  rule  contrib- 
uted in  any  way  to  the  plaintiff's  injury. 

[Ed.    Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  §}  1156-1162;   Dec.  Dig.  «s>364.] 

4.  Pleading  ^=s>364— Immaterial  Allsga- 
TioN— Striking — Injury  to  Railroad  Em- 
ploy*. 

It  was  not  error  to  strike  from  the  peti- 
tion an  allegation  that  it  was  customary  to 
ring  the  bells  and  blow  the  whistles  of  trains 
1)11  ssin^  on  a  double  track,  and  that  this  cus- 
tom was  not  followed  on  the  trains  passing 
at  the  time  the  plaintiff  was  in.^ur6d;   since  it 
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does  not  appear  from  the  petition  that  the  cus- 
tom was  binding  on  the  defendant,  or  that  the 
plaintiff  knew  of  the  custom  or  relied  on  it, 
or  that,  if  the  custom  had  been  followed  at 
that  time,  the  injury  would  not  have  occurred. 
£Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  1156-1162 ;   Dec.  big.  <Ss=>364.] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  J.  M.  Davis  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tifl,  and  both  parties  bring  error.  Affirmed 
on  main  bill  and  reversed  on  cross-bilL 

McDanlel  &  Black,  of  Atlanta,  for  plain- 
tiff in  error.  Edgar  Latham  and  Marion 
Smith,  both  of  Atlanta,  for  defendant  in 
error. 

RUSSELL,  O.  J.  J.  M.  Davis  brought  suit 
against  the  Southern  Railway  Company  in 
the  dty  court  of  Atlanta  for  damages  on  ac- 
count of  personal  injuries  alleged  to  have 
been  received  from  the  negligent  operation 
of  a  train  of  the  defendant.  The  petition 
was  in  two  counts,  each  alleging  the  same 
facts,  with  the  exception  that  the  second 
count  added  that  the  train  which  struck  de- 
fendant and  caused  his  injuries  was  at  the 
time  engaged  in  interstate  commerce.  The 
defendant  filed  both  a  general  and  a  special 
demurrer  to  the  petition.  The  plaintiff 
amended  by  setting  out  more  in  detail  the 
facts  and  acts  of  negligence  alleged  in  the  pe- 
tition. The  court,  on  hearing  the  demurrer, 
entered  an  order  striking  certain  paragraphs 
of  the  petition,  but  overruled  the  general 
demurrer.  The  defendant  excepted  to  the 
refusal  to  sustain  the  general  demurrer  and 
certain  parts  of  the  special  demurrer,  and 
the  plaintiff,  by  cross-bill,  excepted  to  the 
striking  of  certain  parts  of  his  petition. 

[1]  1.  The  court  correctly  overruled  the 
general  demurrer.  The  plaintiff  alleged  in 
hlB  i)etition  that  he  was  a  track  foreman, 
and,  as  such,  was  charged  with  the  duty  of 
keeping  in  repair  certain  parts  of  the  track 
of  the  defendant,  in  what  is  known  as  In- 
man  yard,  in  Fulton  county,  Ga. ;  that  in 
the  oouirse  of  his  duty  he  was  walking  along 
a  track  of  the  defendant  in  Inman  yard  on 
an  inspection  tour,  and  at  a  point  where  two 
main  line  tracks  were  parallel;  that  these 
tracks  were  known  as  the  south-bound  main 
track  and  the  north-bound  main  track;  that 
on  observing  a  train  approaching  on  the 
south-bound  main  track,  upon  which  he  was 
walking,  he  stepped  to  the  north  track,  to 
allow  the  train  to  pass;  that  it  was  prac- 
tically impossible  for  him  to  have  awaited 
the  passing  of  the  train  by  stepping  to  the 
other  side  of  the  south  track  rather  than  to 
the  north  track,  for  there  was  a  great  deal 
of  water  on  that  side  of  the  track,  and  it 
was  therefore  necessary  for  him  to  get  upon 
the  north-bound  track  for  the  train  to  pass ; 
that  wkile  thus  standing  on  the  north-bound 
track,  awaiting  the  passing  of  the  train  on 


the  south-bound  track,  he  was  struck  by  a 
train  approaching  on  the  north-bound  track; 
that  he  had  not  been  able  to  see  the  train 
which  struck  him,  by  reason  of  a  curve  in 
the  track  near  that  point,  and  was  prevented 
from  hearing  its  approach  on  account  of  the 
noise  of  the  passing  train  on  the  south  main 
track.  He  alleged  that  he  was  lawfully  upon 
the  track  in  the  performance  of  his  duties, 
and  that  the  defendant  was  bound  to  an- 
ticipate his  presence  there;  that  the  em- 
ployes of  the  company  knew,  or,  by  the  ex- 
ercise of  ordinary  diligence,  could  and 
should  have  known,  of  his  presence  in  time 
to  warn  him  of  the  approach  of  the  train  and 
to  have  avoided  doing  him  any  injury.  Neg- 
ligence was  also  alleged  in  the  following 
respects:  (1)  In  operating  the  train  at  a  high 
and  dangerous  rate  of  speed ;  (2)  in  violating 
certain  rules  of  the  defendant  requiring  sec- 
ond-class trains  to  approach  and  run  through 
yards  under  full  control;  (3)  in  failing  to 
keep  a  vigilant  and  constant  lookout;  (4) 
in  failing  to  check  the  speed  of  or  stop  the 
train  after  defendant's  perilous  position  be- 
came known ;  and  (5)  in  violating  the  cross- 
ing law. 

It  is  contended  that  the  petition  sets  forth 
no  cause  of  action,  and  that  a  recovery  is 
barred  because  of  the  doctrine  of  assumed 
risks;  that  the  plaintiff  was  engaged  in  a 
hazardous  work;  and  that  one  of  the  risks 
incident  to  it  was  the  risk  attending  the  pass- 
ing of  trains  along  the  tracl^.  Learned  coun- 
sel for  the  railway  company  cite  many  cas- 
es, and  have  presented  to  this  court  a  very 
thorough  and  enlightening  brief  on  the  sub- 
ject of  assumed  risks.  While  the  plaintiff, 
under  the  law,  being  an  employ^,  assumed 
the  ordinary  risks  incident  to  his  employ- 
ment (Civil  Code,  f  3131),  the  petition  alleg- 
es acts  of  negligence  on  the  part  of  the  de- 
fendant and  its  employes  which,  as  we  view 
the  law,  if  proved  to  the  satisfaction  of  a 
Jury,  would  give  him  a  right  to  recover.  It 
has  been  repeatedly  held  in  this  state  that 
an  employ^  of  a  railway  company,  while  he 
accepts  the  usual  risks  incident  to  his  em- 
ployment, accepts  no  risks  arising  from  the 
negligence  of  the  defendant  or  its  employes. 
Coggin  V.  Central  of  Ga.  Ry.  Co.,  62  Ga. 
685,  36  Am.  Rep.  132;  A.,  E.  &  N.  R  Co.  ▼. 
Tilson,  131  Ga.  305,  62  S.  B.  281;  King  v. 
Sr  A.  L.  Ry.,  1  Ga.  App.  88,  58  S.  E.  252. 
And  as  was  said  by  Judge  Powell  in  Atlan- 
ta Ry.  Co.  V.  McManus,  1  Ga.  App.  306,  58 
S.  B.  258: 

**'A  laconic  and  not  altogether  inexact  state- 
ment of  the  substance  of  the  law  relative  to 
such  risks  may  be  expressed  in  the  words: 
*The  employ^  of  a  railway  company  does  not 
assume  the  risk  of  injury  from  the  negligence 
of  his  coemploy^B.'  *' 

So,  then,  if  the  plaintiff's  petition  shows 
negligence  on  the  part  of  the  defendant  or 
its  employ^,  and  that  by  such  acts  of  negli- 
gence hfs  injury  was  caused,  it  cannot  be  said 


^s»For  other  cams  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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that  the  petition  was  subject  to  be  dismissed. 
It  not  only  alleges  that  the  defendant's  em- 
ployte  were  negligent  by  reason  of  their 
failure  to  obey  the  rules  of  the  company, 
which  plaintiff  had  a  reasonable  right  to  be- 
lieve they  wou^d  obey,  but  also  alleges  a 
violation  of  the  law  of  the  land.  So  it  can- 
not be  said  th^t  the  plaintiff  in  this  accepted 
the  risk  of  being  injured  in  the  way  he  alleg- 
es it  to  have  occurred.  The  defendant  cer- 
tainly owed  the  plaintiff  some  duty,  l^e 
mere  fact  that  the  plaintiff  was  an  employ^ 
and  was  engaged  in  a  hazardous  employment 
Is  no  defense  to  an  action  for  doing  him  in- 
Jury  negligently. 

[2]  2.  It  is  insisted  in  the  cross-bill  of  ex- 
ceptions that  the  court  erred  in  striking 
from  the  petition  a  rule  of  the  railway  com- 
pany, pleaded  as  showing  negligence,  which 
provided,  among  other  things,  that  "second- 
class  and  inferior  trains  must  approadi  and 
run  through  yard  limits  under  full  control, 
expecting  to  find  the  main  line  occupied.*' 
We  think  the  court  erred  in  striking  this 
part  of  the  petition.  The  plaintiff  alleged, 
in  connection  with  this  allegation,  that  the 
train  which  caused  his  injury  was  a  second- 
class  train,  and  that  it  was  being  operated 
on  the  main  line  and  within  yard  limits.  He 
alleged  also  that  it  was  not  "under  full  con- 
trol.'* One  of  the  causes  of  the  injury  was 
alleged  to  be  a  negligent  operation  of  the 
train.  Certainly  the  direct  violation  of  a 
specific  rule  governing  trains  of  the  class  al- 
leged to  have  caused  the  injury,  at  the  spe- 
dflc  time  and  place,  if  shown,  might  show 
that  the  train  was,  in  fact,  being  negligently 
operated.  It  is  contended  that  the  court  did 
not  err  in  striking  this  part  of  the  petition, 
for  it  appears  from  the  words  "expecting  to 
find  the  main  line  occupied**  that  the  rule 
was  formulated  for  the  protection  of  the 
property  of  the  company,  and  not  for  the 
protection  of  Individuals.  Whatever  might 
have  been  the  intent  of  the  rule,  the  plaintiff, 
being  in  a  yard  where  such  a  rule  for  the 
conduct  and  operation  of  trains  was  of  force, 
and  being,  as  contendedt  chargeable  with 
knowledge  of  such  rules  in  and  about  the 
yards  where  he  labored*  it  cannot  be  said 
that  he  accepted  risks  incident  to  his  em- 
ployment growing  out  of  the  operation  of 
trains  otherwise  than  in  accord  with  such 


rules  and  regu)ation&  If,  as  he  alleges,  the 
train  had  been  run  in  accord  with  the  rules 
bt  force,  he  would  not  have  been  Injured; 
and  he  is  therefore  entitled  to  allege  and 
prove  specific  acts  and  rules  of  the  company 
as  tending  to  show  negligence  on  the  part  of 
the  defendant  The  allegation  of  the  act  of 
running  a  train  not  within  full  control  might 
not,  without  alleging  a  rule  of  which  such  an 
act  is  a  violation,  tend  to  show  any  negli- 
gence, while  in  a  petition  alleging  both  the 
negligence  might  appear. 

[3]  3.  It  is  also  contended  in  the  cross-bill 
of  exceptions  that  the  court  erred  in  striking 
from  the  petition  a  rule  "governing  engi- 
neers,*' alleged  as  bearing  on  the  negligence  of 
the  defendant,  which  rule  was  as  follows: 
"They  must  keep  a  constant  and  vigilant 
lookout,  while  running,  for  obstructions,  de- 
fect of  tra(^,  and  signals."  This  paragraph 
of  the  petition  is  followed  by  an  allegation 
that:  "The  engineer  of  said  train  failed  to 
keep  a  constant  lookout  at  said  place.**  It 
is  not  alleged  that  the  failure  of  the  en- 
gineer to  observe  this  rule  contributed  in  any 
way  to  the  plaintiff's  injury,  or  that,  if  the 
rule  had  been  observed,  the  injury  would  not 
have  occurred.  There  Is  nothing  in  the  pe- 
tition which  in  any  way  connects  the  Injury 
with  the  violation  of  this  rule,  and  we  are  of 
the  opinion  that  the  court  did  not  err  in 
striking  this  part  of  the  petition. 

[41  4.  It  is  contended  that  the  court  erred 
in  striking  from  the  petition  cUlegations  that 
it  was  customary  for  the  defendant,  when  its 
trains  met  on  double  tracks,  to  ring  the  bell 
or  blow  the  whlstie  when  they  passed  each 
other,  and  that  it  failed  to  blow  the  whistle 
or  ring  the  bell  at  the  time  and  place  of  the 
injury.  We  are  of  the  opinion  that  the 
court  did  not  err  in  striking  this  part  of  the 
petition.  The  plaintiff  did  not  allege  that 
this  was  a  binding  custom,  or  that  there  was 
a  rule  requiring  such  action,  or  that  the  de- 
fendant knew  of  or  relied  upon  such  a  cus- 
tom. He  does  not  allege  that,  if  this  custom 
had  been  followed  at  the  time  and  place  the 
injury  occurred,  he  would  not  have  been  in- 
jured, or  that,  if  a  whlstie  had  been  blown  or 
a  bell  rung,  he  could  have  escaped  injury. 

Judgment  afiirmed  on  main  bill  of  excep- 
tions, and  reversed  on  the  cross-bill. 

BROTLES,  J.,  not  presiding. 
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ROME   RT.  &  LIGHT  (X).  ▼.  BARNA. 

(No.  5592.) 

(Court  of  Appeals  of  Georgia.    Feb.  10,  19150 
(8yUahu9  by  the  Court.) 

L  CONTBIBUTOBY  NEGLIGENCE— RlQHT  TO  RE- 
COVEB. 

If  the  plaintiff  by  ordinary  care  could  have 
avoided  the  consequences  to  himself  caused 
by  the  defendant's  negligence,  he  is  not  entitled 
to  recover,  though  in  "other  cases"  (where  the 
plaintiff    could    not    have  avoided    the    conse- 

Jiuences  brought  about  by  the  defendant's  neg- 
igence)  the  defendant  would  not  be  released, 
although  the  plaintiff  may  have  in  some  way 
contributed  to  the  injuries  sustained.  Civil 
Code  19ia  I  4426:  Americus,  Preston  & 
Lumpkin  Kailroad  Go.  v.  Lockie,  87  Ga.  6, 
13  S.  B.  105. 
2.  Stbest    Railboads    4b»99  —  Collision -- 

OONTBIBUTOBT     NSOUGBNCB    ^     INCUBBSD 

Risk. 

Where  a  vehicle  drawn  by  two  mules,  and 
in  which  the  plaintiff  was  seated,  was  driven, 
in  violation  of  a  municipal  ordinance,  from  the 
right  to  the  left  side  of  a  city  street,  across 
a  track  on  which  he  clearly  saw  a  rapidly  mov- 
ing troUey  car  approaching,  and  he  perceived 
that  the  motorman  running  the  car  had  not  ob- 
served the  presence  of  the  vehicle  on  the  track, 
but  was  looking  backward,  and  it  does  not 
appear  that  he  was  unable  to  remove  himself 
from  the  dangerous  situation,  but  he  remained 
in  the  vehicle  until  the  car  collided  with  it, 
and  he  thereby  received  personal  injuries, 
which  evidently  were  due  to  his  miscalculation 
of  the  speed  at  which  the  car  was  approaching, 
and  "his  voluntary  assumption  of  the  hasardous 
risk  of  effecting  a  crossing  under  existing  con- 
ditions, and  also  to  his  failure  to  exercise  or- 
dinary care  to  escape  the  apparent  danger,  he 
cannot  recover  for  the  injuries,  notwithstand- 
ing the  negligence  of  the  defendant 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  fS  209-216;  Dec.  Dig.  «=» 
•W.J 

Error  from  City  Conrt  of  Floyd  County; 
J.  H.  Reece,  Judge. 

Action  by  I.  B.  Barna  against  the  tlome 
Railway  &  Light  Company.  Judgment  for 
plalntm,  and  defendant  brings  error.  Re- 
versed. 

Dean  &  Dean,  of  Rome,  for  plaintiff  In  er- 
ror. McHenry  &  Porter,  of  Rome,  for  de- 
fendant in  error. 

WADE,  J.  Barna  brought  suit  for  dam- 
ages against  the  Rome  Railway  &  Light 
Company,  alleging  that  about  5  o'clock  in 
tbe  afternoon  on  January  18,  1913,  he  left 
the  city  of  Rome  to  return  to  his  home  at 
Livingston,  in  company  with  James  Keith; 
that  they  were  riding  in  a  double-seated  sur- 
rey drawn  by  two  mules,  Keith  being  on 
the  front  seat  driving  and  the  plaintiff  on 
the  back  seat;  that  they  were  traveling  on 
the  right-hand  side  of  the  street,  in  obedience 
to  a  city  ordinance,  and  the  mule  nearest 
the  sidewalk  became  frightened  by  the  gran- 
ite corbing  running  along  the  side  of  the 
street  near  him,  and  continually  pressed 
against  the  other  mule  and  pushed  it  to- 
warfds  the  left — towards  the  center  of  the 
street  and  the  trolley  track;  that  a  car  ap- 


peared on  the  trolley  track,  coming  towards 
the  vehicle  in  which  the  plaintiff  was  riding, 
and  the  rays  from  its  headlight  were  thrown 
on  the  curbing  and  added  to  the  fright  of  the 
mule,  and  therefore  the  driver,  fearing  that 
the  right-hand  mule  would  ^y  from  the 
curbing  and  would  throw  the  other  mule  in 
front  of  or  against  the  car  as  it  passed,  turn- 
ed the  team  to  the  left  and  attempted  to  cross 
the  track  to  the  left  side  of  the  street,  in  or- 
der that  the  shying  mule  would  be  removed 
from  the  curbing  which  alarmed  it,  and  so 
that,  when  the  car  passed,  this  mule  would 
press  the  team  away  from  the  car  towards 
the  sidewalk  on  the  left;  that  from  where 
the  team  was  turned  across  tbe  track  there 
was  a  straight,  unobstructed  view  of  100 
yards  from  the  car  to  the  team,  and  the  occu- 
pants of  the  surrey  "could  and  did  easily  see 
tbe  driver  of  the  car,  and  the  driver  of  the 
car  could  see  them'*;  that  tbe  car  was  run- 
ning at  the  rapid  rate  of  about  20  miles  per 
hour,  and  though  the  vehicle  in  which  the 
plaintiff  was  riding  was  In  full  view  of  the 
approaching  car,  and  there  was  ample  time 
and  space  in  which  to  check  the  car,  the 
speed  was  not  slackened  until  after  it  struck 
the  surrey,  and  in  fact  the  car  ran  on  about 
100  feet  after  the  collision  before  it  was 
8to]K>ed;  that  at  the  time  the  vehicle  was 
struck  the  regular  motorman  was  not  in 
his  place  or  on  the  car,  but  the  conduotor 
was  acting  as  motorman,  and,  in  running 
the  car,  "was  looking  back,  and  not  for^ 
ward,"  and  was  negligent  in  not  seeing  the 
surrey  and  in  striking  It;  that  the  team 
was  turned  diagonally  across  the  track,  the 
mules  having  crossed  and  the  right  front 
wheel  and  the  rest  of  the  vehicle  being  on 
the  track  when  the  car  struck  the  front 
wheel  of  the  surrey,  knocked  the  mules  down 
on  the  left  side  of  the  track,  and  threw  the 
surrey  on  the  right  side;  and  that  thereby 
the  plaintiff  was  thrown  out  of  the  surrey, 
and  was  injured  in  a*  manner  described.  He 
alleged  negligence  on  the  part  of  the  defend- 
ant, because  the  car  was  run  or  driven  by 
the  conductor  in  place  of  the  regular  motor- 
man,  and  because  the  conductor  negligently 
looked  back  and  not  forward,  and  thus  fail- 
ed to  see  the  surrey,  and  because  the  con- 
ductor was  negligent  in  not  looking  to  see 
that  the  track  was  clear,  and  was  grossly 
negligent  in  failing  to  stop  the  car  before  it 
'Struck  the  vehicle  and  caused  the  injury, 
when  the  plaintiff  was  in  full  view  and  tiiere 
was  full  space  and  ample  time  in  which  to 
prevent  the  collision,  and,  furthermore,  that 
the  defendant  was  negligent  in  running  the 
car  at  such  a  rapid  and  dangerous  rate  of 
speed,  and  in  violation  of  an  ordinance  of 
the  dty  of  Rome,  which  prohibited  the  run- 
ning of  street  railway  cars  at  a  greater  rate 
of  speed  than  8  miles  per  hour  on  certain 
streets  named,  or  than  12  miles  per  hour  In 
any  other  part  of  the  dty. 
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Besides  demurring  on  special  groundsel 
which  need  not  be  considered,  the  defendant 
demurred  generally  on  the  ground  that  the 
X>etitlon  set  forth  no  cause  of  action ;  and  it 
excepts  to  the  overruling  of  the  demurrer. 
From  the  petition  it  appears  that  the  plain- 
tiff plainly  perceived  that  the  conductor,  act^ 
Ing  as  motorman  and  running  the  car  at  the 
time  the  collision  occurred,  was  not  looking 
forward  towards  the  point  where  plaintiff 
made  the  attempt  to  cross  the  track,  but  was 
looking  backwards,  and  the  further  fact  was 
noted  by  the  plaintiff  and  the  driver  that  the 
car  was  coming  at  the  rapid  rate  of  20  miles 
per  hour  or  more,  and  yet,  when  the  car  was 
only  100  yards  from  them,  the  attempt  was 
nevertheless  made  to  cross  from  the  right 
side  of  the  road  (where  the  ordinance  of  the 
city  required  the  vehicle  to  be)  to  the  left 
side  (where  the  vehicle  had  no  legal  right  to 
go),  in  front  of  the  rapidly  approaching  car 
and  in  the  face  of  obvious  danger,  and  It  also 
appears  that  the  only  excuse  offered  for  the 
disregard  of  the  dty  ordinance  and  the  effort 
made  to  cross  the  track  in  defiance  thereof 
was  the  conclusion  of  the  plaintiff,  or  the 
driver,  or  of  both  (it  does  not  clearly  appear 
from  the  petition  which),  that  on  account  of 
the  fear  of  the  curbing,  which  the  mule  on 
the  right-hand  side  of  the  team  was  exhibit- 
ing, the  left  side  of  the  street  (going  out  of 
the  city)  would  be  a  place  of  greater  safety. 

It  is  apparent  from  the  petition  that,  admit- 
ting the  truth  of  all  the  allegations  of  neg- 
ligence attributed  to  the  defendant,  the  acci- 
dent would  not  have  occurred  if  the  driver 
and  his  passenger  had  not  deliberately  gone 
in  front  of  the  rapidly  approaching  car  in 
attempting  to  cross  over  to  the  side  of  the 
street  where  they  did  not  belong,  and  where 
those  in  charge  of  the  car  had  no  reason  to 
suppose  they  would  attempt  to  go.  It  does 
not  appear  from  the  petition  whether  the 
driver  of  the  surrey  made  the  hazardous  at- 
temi>t  to  cross  the  track  in  front  of  the  rapid- 
ly approaching  car  by  the  direction  or  con- 
sent of  the  plaintiff,  or  without  his  approval 
or  his  knowledge  until  too  late  to  intervene ; 
and  if  the  plaintiff  was  simply  a  passenger 
(and  perhaps  a  simple  passenger),  and  neither 
acquiesced  In,  authorized,  nor  participated  in 
the  dangerous  attempt,  it  might  be  that  the 
negligence  on  his  part,  on  thig  account,  did 
not  bring  about  his  injuries.  Pleadings  are 
to  be  construed  most  strongly  against  the 
pleader,  however,  especially  where  a  demur- 
rer brings  into  question  their  sufficiency,  and 
it  may  be  assumed,  under  the  allegations 
in  the  petition  and  in  view  of  the  absence  of 
anything  therein  to  the  contrary,  that  the 
plaintiff  himself  directly  participated  in  the 
dangerous  undertaking,  or  either  expressly 
or  impliedly  consented  thereto.  However, 
the  petition  discloses  absolutely  no  reason 
why  the  plaintiff  remained  in  the  vehicle 
when  he  perceived  the  approaching  car  and 
noted  the  fact  that  the  motorman  was  look- 
ing backward  and  not  forward,  and  neces- 


sarily realized  that  an  attempt  to  cross  the 
track  would  be  to  some  extent  hazardous.  It 
does  not  appear  that  the  plaintiff  was  a  crip, 
pie,  or  was  a  person  whose  lack  of  experience 
and  knowledge  was  so  great  as  to  prevent 
him  from  understanding  the^  danger  of  the 
situation,  yet  he  remained  in  the  vehicle, 
without  making  any  effort  whatever,  so  far 
as  his  petition  discloses,  to  escaiie  the  con- 
sequences, to  be  expected  from  the  alleged 
apparent  negligence  on  the  part  of  the  defend- 
ant in  failing  to  check  the  car  and  continuing 
to  approach  at  the  same  high  rate  of  speed, 
which  the  plaintiff  had  noted  when  the  car 
first  came  into  view. 

[1,2]  The  plaintiff  discovered  the  negli- 
gence of  the  defendant  when  the  car  was  100 
yards  away,  and  it  was  his  duty  under  the 
law  to  avoid  the  consequences  thereof,  if 
possible.    Ovll  Ck)de,  f  4426,  declares  that: 

"If  the  plaintiff  by  ordinal^  care  could  have 
avoided  the  consequences  to  himself  caused  by 
the  defendant's  negligence,  he  is  not  entitled 
to  recover," 

The  plaintiff's  petition  suggests  no  rea- 
son why  the  consequences  of  the  defendant's 
negligence  could  not  have  been  avoided  by 
him. 

"The  plaintiff  can  never  recover  in  an  action 
for  personal  injuries,  no  matter  what  the  neg- 
ligence of  the  defendant  may  be.  short  of  ac- 
tual wantonness,  when  the  proof  snows  he  could 
by  ordinary  care,  after  the  negligence  of  the 
defendant  began,  or  was  existing,  have  avoided 
the  consequences  to  himself  of  that  negligence." 
Americus,  Preston  &  Lumpkin-  Railroad  Go.  v. 
Luckie,  87  Ga.  6,  13  S.  E.  105. 

The  plaintiff  alleges  in  his  petition  that 
the  car,  when  it  first  appeared  In  sight,  was 
100  yards  away,  and  the  motorman  had  am- 
ple time  to  bring  it  to  a  stop  before  reach- 
ing the  point  where  the  plaintiff  attempted 
to  cross  the  track.  Ck>ncedlng  this  statement 
to  be  true,  it  seems  apparent  that  the  plain- 
tiff had  ample  time  to  remove  himself  from 
his  dangerous  position  in  the  surrey;  and 
this  it  was  his  duty  to  do  when  he  perceived 
(as  he  alleges  in  his  petition)  that  the  motor- 
man  was  not  looking  in  his  direction,  and 
therefore  was  negligently  unaware  of  his 
presence. 

"Although  the  agents  of  a  railroad  company 
may  be  negligent  in  running  its  engine  and  cars 
at  a  high  rate  of  speed  over  a  public  road  croes- 
ing  and  in  approacliing  a  station  where  the 
train  is  to  stop,  and  in  not  keeping  a  lookout, 
yet  if  a  person,  with  the  knowledge  of  the  im- 
pending danger,  steps  on  the  track  and  seeks 
to  cross  immediately  In  front  of  the  engine,  and 
is  injured,  he  cannot  recover."  Hams  ▼• 
Southern  RaUway  Co.,  129  Ga.  388  (2),  58  S. 
B.  873. 

''One  who  deliberately  goes  upon  a  railroad 
track  in  front  of  an  approaching  train,  think- 
ing that  she  can  cross  before  the  train  reaches 
her.  and  miscalculating  its  speed  because  she 
is  in  front  of  it,  cannot  recover  for  injuries 
resulting  from  being  run  down  by  the  train, 
although  the  company's  servants  may  have  been 
negligent  in  running  at  a  high  rate  of  speed 
at  that  point,  and  also  in  failing  to  check  the 
speed  of  the  train  at  a  public  road  which  cross- 
ed the  track  between  the  place  where  the  train 
was  when  first  seen  by  the  plaintiff  and  the 
point  at  which  the  injury  occurred.    The  above 
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facta  being  set  out  in  a  declaration,  a  demur- 
rer thereto  was  properly  sustained;  for  it  is 
dear,  from  the  alle^tions  made,  that  the  plain- 
tiff, by  the  exercise  of  ordinary  care,  could 
have  avoided  the  injury/*  Thomaa  ▼.  Cen- 
tral of  Georgia  Ry.  Co.,  121  Ga.  38^  48  S.  B. 
683,  and  cases  there  cited. 

As  said  in  Americus,  Preston  ft  Lumpkin 

Railroad  Co.  t.  Lnckie,  supra: 

**The  law  of  contributory  negligence  is  ai>- 
plicable  only  where  both  parties  are  at  fault, 
and  when,  also,  the  plaintiff  could  not  by  or- 
dinary care  have  avoided  the  injury  which  de- 
fendant's   negligence    produced." 

It  is  clear,  from  the  petition,  that  the 
plaintiff,  by  the  exercise  of  ordinary  care, 
could  have  avoided  the  Injury  resulting  from 
tlie  collision  brought  about,  as  he  alleges,  by 
the  negligence  of  the  defendant;  and  this 
being  true,  the  court  erred  in  overruling  the 
demurrer  and  refusing  to'  dismiss  the  peti- 
tion. 

It  is  unnecessary  to  further  consider  any 
alleged  errors  in  the  trial,  since,  if  the  peti- 
tion itself  made  out  no  case  upon  which  the 
plaintiff  was  authorized  to  recover,,  the  en- 
tire trial  was  nugatory. 

Judgment  reversed. 

BROYLES,  J.,  not  presiding, 

(15  Ga.  App.  811) 

KENNEDY    ▼.    BAGGARLEY.      (Now    5669.) 

(Court  of  Appeals  of  Georgia.    Nov.  17,  1914. 
Rehearing  Denied  Feb.  11,  1915.) 

(Syllahua  hy  the  Court.) 

1.  TJsTTBT  ^s»102,  117— UsuBious  Contract— 
FicrrnotTS  Tbansaction— Suffioibnoy  of 
Evidence. 

Under  the  evidence  submitted,  the  jury 
were  authorized  to  find  that  the  action  of  the 
defendant,  in  taking  a  deed  to  the  land  for 
which  the  plaintiff  had  bargained,  and  in  caus- 
ing the  plaintiff  to  execute  a  lease  contract  and 
rental  notes,  upon  the  payment  of  which  the 
land  was  to  be  conveyea  to  the  plaintiff,  was 
simply  a  device  to  cover  an  agreement  to  pay 
aanrious  interest,  and  that  the  plaintiff  was  en- 
titled to  recover  this  usury  in  a  suit  filed  for 
the  purpose  within  12  months  after  the  pay- 
ment. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent. 
Dig.  H  197,  241,  242,  244r-258,  328-340 ;  Dec 
Oig.  «=»102,  117.] 

2.  JusrncBs  of  the  Peace  ^=>178^Appea]>- 
Instructions— PuBADXNG. 

The  instruction  of  the  court  on  the  law 
of  usury  was  not  erroneous  for  the  reason  that 
it  was  not  adapted  to  the  issues  raised  by  the 
pleadings.  The  issues  relative  to  chaiging 
usurious  interest  by  the  defendant,  and  to  the 
ri^ht  of  the  plaintiff  to  recover  it  aa  such,  were 
raised  by  the  testimony,  and  the  case  having 
been  appealed  from  a  justice's  court,  where 
the  niceties  of  pleading  are  not  required  as  in 
aaperior  court,  it  was  the  duty  of  the  court 
to  give  In  charge  to  the  jury  the  law  covering 
the  material  issues  in  the  case,  no  matter  how 
they  were  raised. 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  (  701 ;  Dec.  Dig.  <$=»178.] 

Error  from  Superior  Court,  Pike  County; 
R.  T.  Daniel,  Judge. 


Action  by  A  W.  Baggarley  against  J.  L. 
Kennedy.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

C.  J.  Lester,  of  Bamesville,  for  plaintiff 
in  error.  J.  F.  Redding,  of  Bamesville^  for 
defendant  in  error. 

RUSSELL,  C.  J.  Baggarley  brought  suit 
in  a  justice  court  against  Kennedy,  alleging, 
in  his  petition  attached  to  the  summons,  that 
the  defendant  was  Indebted  to  him  in  the 
sum  of  $83.46.  In  the  petition  certain  notes 
which  the  plaintiff  had  previously  given  to 
the  defendant  were  described,  and  certain 
payments  made  thereon  by  the  plaintiff  to 
the  defendant  were  set  out  The  petition 
alleged  the  Indebtedness  to  be  "a  mistake 
in  calculation  in  the  above  notes  and  a  mis- 
take tn  calculatibn  when  he  had  final  set- 
tlement" Hie  defendant  filed  a  lengthy 
plea,  in  which  he  denied  owing  the  plaintiff 
any  sum  whatever,  and  set  up  that  the  trans- 
action between  them  was  as  follows:  Dur- 
ing the  year  1008  the  plaintiff  approached 
the  defendant  for  a  loan  of  money  to  pay 
for  certain  land  which  the  plaintiff  had  bar- 
gained for.  The  defendant  refused  thQ  loan, 
but  finally  agreed  with  the  plaintiff  to  pur- 
chase the  land  on  his  own  account  and  resell 
it  to  the  plaintiff  for  an  agreed  price;  and, 
in  pursuance  of  the  agreement,  he  bought  the 
land  and  took  a  deed  thereto  from  the  per- 
son with  whom  the  plaintiff  had  made  the 
tentative  agreement  to  purchase.  The  plain- 
tiff then  entered  into  a  certain  *'lease*'  con- 
tract with  the  defendant  (a  copy  of  which 
is  attached  to  the  defendant's  plea),  in  which 
the  plaintiff  agreed  to  pay  the  defendant  a 
certain  amount  annually  for  four  years  as 
rental  of  the  property,  and  to  pay  all  the 
taxes  assessed'  against  it,  and  the  defendant 
bound  himself  to  convey  the  land  to  the 
plaintiff  on  the  completion  of  those  pay- 
ments. In  December,  1911,  the  plaintiff  and 
the  defendant  liad  a  full  and  final  settlement. 
The  plaintiff  having  negotiated  a  sale  of  the 
land,  the  defendant  allowed  him  to  take  up 
his  notes,  'In  order  that  he  could  perfect  sale 
to  the  party  to  whom  he  had  bargained  the 
place."  By  consent  the  case  was.  appealed 
to  the  superior  court,  and  the  jury  there 
found  a  verdict  in  favor  of  the  plaintiff  for 
the  amount  sued  for  and  interest,  amounting 
to  $12.77.  The  defendant  filed  a  motion  for 
new  trial,  upon  the  usual  general  grounds, 
and  upon  the  additional  ground  that  the 
court  erred  in  charging  the  jury  upon  the 
subject  of  usury.  It  is  Insisted  that  the 
charge  was  not  adjusted  to  the  issues  in 
the  case  and  was  not  authorized  by  the 
pleadings. 

[1]  Upon  the  trial  the  plaintiff  testified 
that  the  notes  described  in  his  petition  were 
given  by  himself  to  the  defendant  for  money 
borrowed;  that  there  was  a  mistake  in  the 
calculation    of   interest,    and   he   had   been 
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Charged  too  much  interest,  he  did  not  know 
the  exact  amount ;  that  he  had  nerer  bought 
any  land  from  the  defendant,  but  that  he 
borrowed  money  from  him  to  i>ay  for  land 
and  gaye  him  the  notes;  that  before  the 
notes  became  due  he  sold  the  land,  and  the 
defendant  allowed  him  to  take  up  the  notes 
and  allowed  him  a  discount  of  8  per  cent 
on  them ;  that  the  defendant  took  a  deed  to 
his  land  for  the  purpose  of  securing  the  pay- 
ment of  the  notes  described.  The  plaintiff 
introduced  in  evidence  the  original  notes, 
and  the  receipts  and  paid  checks  representr 
ing  the  ];>ayments  made  thereon.  The  de- 
fendant testified  to  substantially  the  same 
matter  set  up  in  his  plea ;  that  is,  that  he 
had  never  loaned  the  plaintifiT  any  money, 
but  that  he  had  bought  land  for  which  the 
plaintiff  had  previously  bargained,  and  re- 
sold it  to  the  plaintiff.  He  contends  that 
under  the  evidence  the  verdict  was  errone- 
ous. We  think  to  the  contrary.  The  Jury 
had  the  right  to  believe  that  the  notes  rep- 
resented a  leap  niade  by  the  defendant  to 
the  plaintiff.  All  the  circumstances  in  the 
case  seem  to  bear  out  this  contention.  The 
amount  of  money  advanced  by  the  defendant 
was  considerably  less  than  the  value  of  the 
land,  and  was  the  amount  represented  by  the 
notes  which  the  defendant  alleged  were  given 
in  paymeht  of  rental  on  the  land.  The  "lease" 
contract  contained  a  clause  binding  the  de- 
fendant to  convey  the  land  to  the  plaintiff 
on  the  ];>ayment  of  four  years'  rental,  and  this 
four  years'  rental  was  the  exact  amount  ^phich 
plaintiff  claimefl  to  have  received  from  the 
defendant,  plus  the  usurious  interest  wliich 
he  stated  in  his  testimony  the  defendant  had 
charged  him.  The  defendant  was  never  in 
possession  of  the  land,  never  paid  any  taxes 
thereon,  and,  so  far  as  the  testimony  dis- 
closes, never  exercised  any  rights  of  own- 
ership over  it.  The  plaintiff  swears  posi- 
tively that  the  money  was  merely  a  loan, 
and  that  the  defendant  never  once  mention- 
ed buying  the  land  and  reselling  it  to  him. 
The  Jury  could  readily  tiave  found  that  the 
taking  of  the  deed  in  the  defendant's  name 
was  merely  as  security  for  the  debt,  as  don- 
tended  by  the  plaintiff,  and  that  the  taking 
of  the  agreement  to  lease  was  simply  a  de- 
vice to  allow  the  defendant  to  exact  usurious 
interest  on  the  loan.  As  was  said  in  Raggett 
V.  Trulock,  77  Ga.  373,  3  a  B.  102: 

"To  stop  interest  by  its  own  name,  and  con- 
tinue it  under  the  name  of  rent,  is  one  of  the 
most  common  devices  to  cover  up  usury." 

The  Jury,  if  they  were  satisfied  that  the 
notes  were  given  for  debt,  had  but  to  cal- 
culate for  themselves  (with  the  testimony, 
the  original  notes,  and  the  receipts  and  paid 
checks  representing  payments  thereon,  be- 
fore them)  to  ascertain  whether  the  plain- 
tiff was  really  charged  usurious  Interest, 
and,  if  so,  what  amount  he  was  entitled  to 
recover  as  such.  It  is  not  contended  that 
any  error  was  made  in  the  calculation,  ex- 
cept as  to  interest    The  Jury,  as  said  above, 


had  all  the  necessary  data  from  which  to 
mold  their  verdict,  and  it  is  not  shown  that 
this  was  erroneously  done.  If  the  defend- 
ant charged  the  plaintiff  usurious  interest 
on  money  loaned,  the  plaintiff  was  entitled 
to  recover  it  back  with  lawful  interest  from 
the  time  of  payment  if  the  suit  was  brought 
in  12  months. 

[2]  There  is  no  merit  to  the  exception  to 
the  charge  of  the  court 

"The  distinctions  as  to  forms  of  action  ob- 
served in  the  superior  court  do  not  obtain  in 
justices'  courts.     All  the  pleadings  there    re- 

Suired  is  a  summons  to  which  is  attached,  at 
tie  time  of  issuing  it,  the  cause  of  action  sued 
on."     Shuford  v.  Alexander,  74  Ga.  293. 

See,  also,  Ga.  Sa  &  F.  R.  Ck).  v.  Barfield, 

1  Ga.  App.  203,  58  8.  E.  236,  and  So.  Ry.  Go. 

V.  Morrow,  1  Ga.  App.  786,  58  S.  E.  244.     In 

the  Rarfield  Oase,  supra,  it  was  said: 

"The  requirement  as  to  summons  and  copy 
in  a  justice's  court  is  an  exception  to  the  gen- 
eral rules  of  pleading.  The  form  of  the  action 
is  not  changed  by  appeal  to  the  superior  court" 

Attached  to  the  summons  In  this  case  was 
a  petition  alleging  an  indebtedness  of  a  giv- 
en amount  and  setting  out  the  transaction 
between  the  parties.  It  is  true  the  petition 
alleges  the  basis  of  the  cause  of  action  to 
have  been  "a  mistake  in  calculation,"  but 
the  testimony  adduced  on  the  trial  certainly 
raised  the  issue  as  to  whether  it  grew  out 
of  the  charging  of  usurious  interest  by  the 
defendant  The  case  was  proceeding  Just 
as  if  it  were  in  the  Justice's  court  and  in  view 
of  this  fact  it  was  necessary  for  the  Judge 
to  fit  his  charge  to  the  issues  as  raised  by 
the  evidence  as  well  as  the  pleadings.  In 
fact,  in  practically  all  causes  arising  in  Jus- 
tice's courts  there  are  no  pleadings  from 
which  the  issues  between  the  parties  can  be 
accurately  predetermined,  and  the  issues  in 
such  cases  are  raised' by  the  evidence  adduc- 
ed on  the  trial.  See  Southern  Express  Ck>. 
V.  Rriggs,  1  Ga.  App.  294  (2),  57  S.  B.  1066 ; 
Williams  v.  George,  104  Ga.  -602  (3),  30  S.  E. 
751. 

The  plaintiff  evidently  intended  to  bring 
his  action  within  the  provisions  of  sections 
3438  and  3441  of  the  Civil  Code,  which  give 
him,  under  his  version  of  the  transaction, 
the  express  right  to  recover  the  usurious  in- 
terest any  time  within  one  year  after  pay- 
ment thereof.  The  mere  fact  that  plaintiff 
did  not  denominate  his  action  as  one  for  the 
recovery  of  a  forfeiture  would  make  no  ma- 
terial difference.  The  summons  and  petition 
served  upon  the  defendant  were  sufficient 
as  is  evident  from  the  plea  filed  by  the  de- 
fendant to  put  him  on  notice  of  what  the 
plaintifTs  claim  consisted  of.  Under  the 
plaintiff's  testimony,  he  had  a  cause  of  ac- 
tion under  the  code  sections  referred  to 
above.  Under  section  3440,  nothing  cotild 
defeat  this  right  except  repayment  of  the 
usurious  interest  He  brought  his  suit  with- 
in the 'time  allowed  him  by  law.  The  only 
material  issue  in  the  case,  therefore,  was 
whether  the  defendant  had  charged  plaintiff 
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usurloas  interest;  and,  tliis  being  true.  It 
was  not  only  permissible,  bat  it  was  the  du- 
ty of,  the  court  to  give  in  charge  to  the  Jnry 
the  laws  lelattve  to  the  charging  of  usurious 
interest  It  is  not  insisted  that  the  court's 
charge  was  an  incorrect  statement  of  the 
law,  but  it  is  contended  that  it  was  inap^ 
propriate  to  the  issues  raised.  We  are  of 
the  opinion  that  it  was  both  correct  and  ap- 
propriate,  and  that  there  was  no  error  in 
overruling  the  motion  for  new  trlaL 
Judgment  affirmed. 

BBOYLBS,  J.,  not  presiding. 


(15  Oa.  Api».  760) 

LAMB  T.  W.  H.  MITCHELL  ft  CO. 
(No.  6712.) 

(Conrt  of  Appeals  of  Oeorgia.    Feb.  6, 191S.) 

(SyUabua  hy  the  Court.) 

1.  Gabbikbs  ^s»185  — Loss  of   Shipment— 
Mbasubs  of  Damaoes. 

If  from  the  market  yalne  of  a  commodity 
at  destination  the  freight  to  that  point,  added 
to  the  cost  of  converting  the  commodity  into 
cash,  be  deducted,  the  resulting  balance  will 
show  with  reasonable  certainty  de  value  of  the 
commodity  at  the  point  from  which  the  shipment 
moved. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  ff  557-^»9,  6d»-«02,  603)ie604%; 
Dec.  Dig.  <ss>135.] 

2.  Cabbibbs  ^=al23— Loss  of  Shipmsnt—Db- 
jrsNss— Act  of  God  —  Conoubbinq  Nbou- 

GEIfCE. 

Where  a  carrier  is  sued  for  loss  or  destruc- 
tion of  goods  in  transit,  resulting  from  unrea- 
sonable delay  in  delivery,  the  ddfense  that  the 
delay  wag  caused  by  an  unprecedented  flood  or 
some  other  act  of  God  will  not  avail,  where  it 
appears  that  the  delay  was  attributable,  not 
merely  to  this  cause,  but  largely  to  the  negli- 
gence of  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  tl  506,  507,  539-543;  Dec.  Dig.  «g=» 
123.J 

8.  Vebdict  Sxtstak^d. 

The  evidence  wss  sufficient  to  authorise  the 
▼erdict  returned. 

Error  fl-om  City  Conrt  of  Thomasville;  W. 
H.  Hammond,  Judge. 

Action  by  W.  H.  Mitchell  ft  Co.  against 
tlie  Atlanta,  Birmingham  ft  Atlantic  Rail- 
road Company  and  B.  T.  Lamb,  receiver 
tbereof.  Judgment  for  plaintifP,  and  the  re- 
ceiver brings  error.    Affirmed. 

Rosser  ft  Brandon,  of  Atlanta,  and  J.  H. 
Merrill,  of  Thomasville,  for  plaintifT  in  er- 
ror. Snodgrass  ft  Maclntyre,  of  Thomas- 
Tille,  for  defendant  in  error. 

WADE,  J.  W.  H.  Mitchell  ft  Co.  brought 
«ait  against  the  Atlanta,  Birmingham  ft  At- 
,lantic  Railroad  Company  and  E.  T.  Lamb, 
receiver  thereof,  alleging  that  the  plaintiffs, 
on  March  25,  1913,  delivered  to  the  said  rail- 
road company  at  Thomasville,  Ga.,  a  car 
load  of  turnips  amounting  to  2,080  dozen 
bunches,  to  be  transported  to  certain  con- 
signees in  Pittsburg,  Pa.,  and  on  March  27, 


1913,  delivered  to  it  at  the  same  place  an- 
other car  load  of  turnips,  amounting  to  2,- 
013  dosen  bunches,  to  be  transported  to  cer- 
tain consignees  in  Chicago,  III.;  that  the 
turnips  were  loaded,  in  refrigerator  cars  and 
were  to  be  fully  iced — ^that  is.  to  be  iced  and 
re-iced — so  as  to  preserve  their  contents; 
that  the  railroad  company  consumed  9  days 
in  transporting  each  of  these  cars  to  des- 
tination, whereas  72  hours  would  have  been 
a  reasonable  time  for  such  transportatlMi, 
and  failed  to  keep  the  cars  properly  refrig- 
erated ;  so  that,  by  reason  of  the  delay  and 
the  failure  to  keep  the  cars  properly  refrig- 
erated, the  turnips  were  worthless  when 
they  reached  their  destination,  were  refus- 
ed by  the  consignees,  and  became  a  total 
loss  to  the  plaintiffs;  that  the  reasonable 
market  value  of  these  turnips  in  Pittsburg 
and  Chicago  at  the  time  when  they  should 
hare  been  delivered  by  the  carrier  was  45 
cents  per  dozen  bunches,  or  a  total  of  $936 
for  the  Pittsburg  shipment,  and  $905.85  for 
the  Chicago  shipment;  that  all  the  turnips 
were  the  property  of  the  plaintiffs,  and  were 
shipped  to  be  sold  for  their  account  by  the 
consignees,  and  were  fresh  vegetables  at  the 
time  of  shipment;  and  therefore  that  the 
plaintiffs  were  injured  and  damaged  by  the 
defendant  in  the  sum  of  $1,841.85,  for  which 
they  prayed  judgment 

The  defendant  demurred  generally,  and 
also  demurred  because  no  copy  of  the  bill 
of  lading  and  contract  of  shipment  was  at- 
tached to  the  petition,  thoui^  the  petition 
indirectly  suggested  a  contract  for  icing  the 
vegetables  shipped;  and  further  because  it 
was  not  stated  how  the  value  at  destination 
was  arrived  at  or  whether  the  amount  al- 
leged was  the  net  value  after  deducting 
charges  for  transportation,  idng,  or  selling, 
or  was  the  gross  value  of  the  turnips,  or 
how  and  in  what  respect  and  to  what  ex- 
tent and  at  what  point  along  the  line  of 
transportation  the  defendant  failed  to  Ice 
the  car  sufficiently.  The  plaintiffs  thereupon 
amended  the  petition  by .  alleging  that  the 
railroad  company's  local  agent  at  Thomas- 
ville orally  undertook  and  agreed  to  keep 
the  oars  fully  iced,  according  to  custom,  as 
often  as  necessary  to  preserve  the  contents 
thereof,  and  received  at  the  same  time,  from 
the  plaintiffs  $260  as  freight  charges  on 
each  car.  The  court  then  overruled  the  de- 
murrer, and  error  is  assigned  thereon. 

We  think  the  court  properly  overruled  the 
demurrer,  since  the  amendment  made  by  the 
plaintiffs  covered  the  one  material  point  rais- 
ed thereby,  and  the  failure  to  state  wheth- 
er the  value  per  car  alleged  in  the  petition 
was  gross  or  net  was  not  a  matter  to  be 
reached  by  demurrer.  In  the  absence  of 
anything  to  the  contrary,  the  allegation 
would  be  construed  to  mean  the  net  value  of 
the  conunodity  at  destination,  and  It  would 
remain  for  the  evidence  on  the  trial  to  de- 
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velop  what  was  the  tact  as  to  this.  In  view 
of  the  allegation  in  the  amendment,  how- 
ever,  to  the  effect  that  freight  amounting 
to  $260  per  car  was  paid  to  the  agent  of  the 
railroad  company  at  ThomasYille,  and  con- 
struing the  petition  altogether,  it  is  dear 
that  as  amended  the  petition  charged  that 
the  value  of  the  turnips  was  45  cents  per 
dozen  bunches  at  destination,  less  the  freight 
To  sum  the  matter  up,  it  appears  that  the 
petition  was  sufficienUy  definite  to  with- 
stand the  special  demurrers  interposed. 

[1]  Various  grounds  were  urged  In  the  mo- 
tion for  a  new  triaL  Under  the  special  con- 
tract of  shipment  in  this  case,  the  amount  to 
be  recovered  in  the  case  of  loss  was  the 
value  of  the  property  at  the  place  and  time 
of  shipment,  and  the  plaintiff  in  error  in- 
sists that  there  was  absolutely  no  testimony 
to  show  what  this  value  was,  since  the  tes- 
timony as  to  value  related  merely  to  the 
market  value  in  Pittsburg  and  Chicago.  If, 
however,  from  the  market  value  of  the  tur- 
nips at  Chicago  and  Pittsburg,  at  the  time  of 
shipment,  as  shown  by  the  testimony,  the 
freight  to  each  point,  added  to  the  entire 
cost  of  converting  the  turnips  into  cash,  be 
deducted,  the  resulting  balance  would  show 
the  value  of  the  turnips  at  the  point  from 
which  shipment  was  made.  Certum  est  quod 
certum  reddi  potest  The  evidence  establish- 
es the  value  set  out  in  the  petition  to  have 
been  the  gross  value  of  each  car,  and  the 
documentary  evidence  shows  that  the  freight 
on  the  Pittsburg  car  was  $260.40,  and  the 
freight  on  the  Chicago  car  $285.60 ;  and,  if 
these  amounts  be  deducted  from  the  gross 
market  value,  a  net  sum  of  $675.60  for  the 
Pittsburg  car  and  $620.25  for  the  Chicago 
car  would  result  The  court  In  rendering 
Judgment  deducted  the  further  sum  of  10 
per  cent  from  the  gross  value  of  each  ship- 
ment,, or  $93.60  from  the  Pittsburg  shipment 
and  $90.58  from  the  Chicago  shipment,  to 
cover  commission  charges  for  handling, 
which  would  have  accrued  had  the  goods  ar- 
rived and  been  handled  in  due  course.  There 
appears  to  be  no  direct  testimony  authoriz- 
ing this  deduction  for  commission  charges, 
except  the  foUowlag  "note"  at  the  close  of 
the  entire  evidence: 

"This  car  diverted  from  Minneapolis.  Minn., 
to  Chicago  by  shipper's  order.  See  other  evi- 
dence. Freight  $285.60.  Commission  charges 
for  handling,  10  per  cent*' 

So  that  in  deducting  10  per  cent  commis- 
sion charges  from  the  Pittsburg  car  on  ac- 
count of  this  testimony,  showing  that  such 
a  deduction  was  proper  on  the  Chicago  ship- 
ment, the  defendant  really  received  a  bene- 
fit which  was  doubtless  equitable  (since  prob- 
ably the  Pittsburg  shipment  would  have  been 
subject  to  a  similar  charge),  but  which  was 
not  required  by  the  evidence,  for  so  far  as 
appears  therefrom,  the  consignees  in  Pittsr 
burg  may  have  expected  to  handle  that  ship- 
ment for  the  plaintiffs  without  any  cost 
whatsoever  for  placing  it  on  the  market 


The  defendant  evidently  has  no  cause  of  com- 
plaint here,  and  it  may  be  fairly  concluded 
that  the  value  of  the  turnips  at  the  point  of 
shipment  was  sufficiently  shown. 

It  was  Insisted  that  there  was  no  evidoice 
of  negligence  on  the  part  of  the  defendant 
carrier  or  its  connecting  lines,  and  that,  since 
this  was  an  Interstate  shipment  and  (ac- 
cording to  Its  contention)  no  presumption  of 
negligence  is  created  by  any  act  of  Congress, 
there  could  be  no  recovery  without  such 
proof.  There  was  abundant  evidence  show- 
ing that  the  turnips  were  unreasonably  de- 
layed and  reached  their  destination  several 
days  after  they  should  have  arrived.  This  in 
itself  was  sufficient  to  authorize  the  conclu- 
sion that  the. carrier  had  been  negligent,  un- 
less some  legal  excuse  for  the  delay  was 
shown. 

The  further  contention,  that  the  Judgment 
was  contrary  to  the  evidence,  to  the  effect 
that  shipping  turnips  wet  would  bring  about 
the  defects  complained  of,  it  is  unnecessary 
to  discuss,  since  there  was  some  evidence 
tending  to  show  that  the  manner  in  which 
the  turnips  were  actually  packed  was  the 
best  possible  method ;  and  the  Judge,  sitting 
as  a  Jury,  had  the  right  to  accept  whichever 
testimony  commended  itself  to  him. 

[2]  To  the  contention  that  the  evidence  In 
behalf  of  the  defendant  showed,  without  con- 
flict, that  the  cars  were  properly  iced  and 
were  kept  in  that  condition  from  the  time 
they  were  loaded  until  they  were  delivered, 
and  to  the  main  defense  interposed  by  the 
carrier,  that  the  delay  was  due  to  an  unprec- 
edented flood  which  blockaded  the  usual  rail- 
road routes  over  which  these  shipments  would 
have  ordinarily  traveled,  making  such  routes 
impassable  and  consequently  crowding  the 
lines  of  railroad  over  which  the  cars  were 
compelled  to  move,  so  as  to  make  it  impossi- 
ble for  freight  to  move  faster  than  these  cars 
had  moved,  and  that  under  the  circumstanc- 
es the  movement  was  made  with  reasonable 
dispatch,  it  may  be  replied  that  the  evidence, 
coming  entirely  from  the  witnesses  for  the 
defendant,  was  conflicting  and  uncertain  and 
indefinite  to  an  extent  that  would  reasonably 
have  authorized  the  trial  Judge  (sitting  with- 
out a  Jury)  to  find  that  the  fioods  relied  upon 
as  an  act  of  God  to  excuse  the  carrier  for 
delay  were  not  the  sole  cause  of  the  delay 
which  actually  took  place,  and  which  pro- 
duced the  injury  to  the  shipments  notwith- 
standing sufficient  icing  of  the  cars. 

"In  order  for  a  carrier  or  other  bailee  to  avail 
himself  of  Uie  act  of  God  *  *  *  as  an  ex- 
cuse, he  must  establish  not  only  that  the  act  of 
God  *  *  *  ultimately  occasioned  the  loss, 
but  that  his  own  negligence  did  not  contribute 
thereto."     Civil  Code,  §  2713. 

The  general  authorities  on  this  subject  are 

in  accord  with  the  rule  thus  stated.     In  1 

Moore  on  Carriers,  308,  it  Is  said: 

"To  excuse  the  carrier  the  act  of  Gfod,  or 
vis  divina,  must  be  the  sole  and  immediate  cause 
of  the  injury." 
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In  order  to  exempt  a  common  carrier  from 
liability  for  loss  or  Injury  to  goods  received 
for  transi)ortation,  it  must  be  shown  that  no 
act  or  neglect  of  the  carrier  caused  or  con- 
tributed to  the  loss  or  Injury.  If,  In  conse* 
quence  of  departure  from  the  carrier's  line 
of  duty,  the  goods  be  lost  or  Injured  by  the 
act  of  God,  the  carrier  Is  not  excused.  Id., 
308. 

**A  jSood  which  no  human  power  could  stay  and 
no  prudence  or  foresight  anticipate,  or  an  extraor- 
dinary or  unprecedented  or  overwhelming  flood 
which  could  not  have  been  reasonably  foreseen, 
is  an  act  of  God  which  will  relieve  a  carrier, 
who  is  free  from  negligence,  from  liability  for 
damage  by  the  flood  to  goods  in  his  custody." 
Id..  310.      • 

"Interruption  to  navigation  by  frost  or  Ice, 
the  freezing  up  of  canals,  rivers,  or  other  means 
of  water  transportation,  is  an  act  of  God  which 
will  exonerate  the  earner  from  losses  occurring 
from  such  causes,  where  no  fault  is  imputable 
to  the  carrier.*'    Id.,  314. 

'* Where  goods  are  injured  In  the  ]K>88e8slon  of 
a  carrier  by  act  of  God,  the  carrier  is  not  liable, 
unless  its  negligence  concurred  in  causing  the 
injury."    Id.,  316. 

''An  injury  cannot  be  said  to  be  the  act  of  God 
which,  under  any  fair  view,  can  be  attributed  to 
the  negligence  of  man.*'    Id.,  317. 

See,  also,  Richmond,  eta,  R.  Ck>.  y.  White, 

88  Ga.  805,  806, 15  S.  E.  802;  Georgia  So.  Ry. 

Co.  V.  Barfleld,  1  Ga.  App.  203,  58  S.  B.  236; 

Central  of  Georgia  Ry.  Co.  v.  Hall,  124  Ga. 

322,  52  S.  E.  679,  4  L.  R.  A.  (N.  S.)  898,  110 

Am.  St.  Rep.  170 ;  Savannah,  etc.,  Ry.  Co.  t. 

Commercial  Guano  Co.,  103  Ga.  590-^8,  30 

S.  K  555. 

"Under  the  Carmack  amendment,  Act  June 
29,  1906.  §  7  [34  Stat.  593,  c.  3591  (U-  S.  Comp. 
St.  1913,  f  8592)1  to  the  Interstate  Commerce 
Act,  §  20  [24  Stat.  386,  c.  104],  a  carrier  is  not 
excused  from  liability  for  destruction  of  goods 
by  flood,  unless  it  shows  some  activity  in  pro- 
tecting them  as  necessity  arises."  Moore  on 
Carriers,  S  317. 

"Where  the  negligence  of  the  carrier  operates 
as  a  contributive  element  proximate  to  injury 
to  goods,  even  though  such  mjury  is  to  some  ex- 
tent caused  by  the  act  of  God,  the  carrier  is  li- 
able as  though  the  negligence  was  the  entire 
cause  of  the  loss."  Id..  322:  Gratiot  Street 
Warehouse  Co.  v.  Missouri,  etc.,  Ry.  Co.,  124 
Mo.  App.  545,  102  S.  W.  IL 

From  these  quotations  from  Moore  on  Car- 
riers, and  from  an  examination  of  the  numer- 
ous authorities  there  cited.  It  Is  evident  that 
the  act  of  God  must  be  the  proximate  cause 
of  the  resulting  injury,  and  must  be  unmix- 
ed with  negligence  on  the  part  of  the  car- 
rier, before  It  can  amount  to  a  complete  de- 
fense on  account  of  resulting  Injury  or  dam- 
age to  the  property,  and  the  same  rule  must 
apply  where  the  resulting  Injury  or  damage 
to  the  property  Is  caused  by  delay  in  de- 
livery attributable  to  the  act  of  God.  If  the 
delay  be  attributable  ^altogether  to  the  act 
of  God,  this  defense  will  suffice;  but,  If  the 
delay  was  partly  caused  by  the  act  of  God 
and  partly  by  the  negligence  of  the  carrier. 
It  th^n  remains  to  be  determined  whether 
the  act  of  God  was  the  proximate  cause  of 
the  damage  to  the  property,  unmixed  with 
the  negligence  of  the  carrier.  If  the  act  of 
God  alone  la  suffldent  in  itself  to  bring  about 


such  a  necessary  delay  as  must  result  In 
damage  to  the  property  In  course  of  transit, 
the  defense  would  be  complete;  but  other- 
wise, where  the  damage  to  property  resultr 
Ing  from  delay  In  transportation  arises  on 
account  of  the  act  of  God  combined  with  the 
negligence  of  the  carrier. 

From  the  evidence  of  Mr.  Brower,  division 
superintendent  of  the  Atlanta,  Birmingham 
&  Atlantic  Railroad,  It  appears  that  the  dis- 
tance traveled  by  the  car  going  to  Chicago 
was  1,232  miles,  including  407  miles  from 
Thomasville  to  Birmingham,  411  miles  from 
Birmingham  to  Finley,  and  414  from  Ftnley 
to  Chicago,  and  that  it  took  that  particular 
car  147  hours  and  35  minutes  to  travel  this 
distance,  which,  as  the  witness  stated,  was 
at  the  rate  of  '*about  S%  miles  an  hour." 
This  witness  further  said: 

"On  my  experience  as  a  railroad  man,  I 
consider  that  on  a  long  run,  such  os  this  car 
took  [italics  ours],  figuring  all  deisms,  a  car  that 
averages  10  miles  per  hour  is  maldng  reasonable 
time." 

The  same  witness  said: 

"On  account  of  flood  couditlons,  I  do  not  con- 
sider this  movement  unreasonable.  Under  the 
conditions,  going  10  miles  an  hour  is  reaspnable 
time.  However,  I  do  not  wish  to  leave  the  im- 
pression that  the  car  described  made  10  miles  an 
hour.  *  *  *  I  do  m)t  know  that  the  floods 
interfered  with  the  stuff  movina  from  Memphis. 

I  had  no  advice  that  they  did.'^ 

And  the  witness  said  that  the  Pittsburg 
car  traveled  1,313  miles  via  Richmond,  from 
Thomasville  to  Pittsburg,  in  171  hours  and 
30  minutes,  which  would  be  at  the  rate 
of  less  than  8  miles  per  hour  for  the  whole 
time.  Including  delays,  etc.  E^om  this  tes- 
timony it  appears  that,  even  allowing  for  the 
longer  routes  pursued  in  consequence  of  the 
floods,  neither  car  traveled  at  what  the  wit- 
ness in  behalf  of  the  railroad  testified  was 
"a  reasonable  rate  of  speed,"  allowing  for 
all  delays,  and  hence  the  court  was  justified 
In  concluding  that  the  act  of  God  was  not 
the  sole  proxUnate  cause  of  the  Injury,  even 
admitting  that  the  proof  was  sufilclently  full 
as  to  the  existence  of  the  floods  in  the  Ohio 
valley  and  the  consequent  hindrance  to  the 
movement  of  freights  over  the  route  which 
ordinarily  would  have  been  taken  by  these 
cars. 

According  to  the  railroad  company's  agent 
at  Thomasville,  the  difference  In  time  be- 
tween the  ordinary  route  to  Pittsburg  and 
the  route  which  was  actually  followed  on 
account  of  the  flood  conditions  was  only  "6, 
8,  or  10  hours";  and  when  it  is  recalled 
that  the  report  of  the  delivering  carrier 
showed  that  this  car  reached  Pittsburg  at 

II  p.  m.  on  April  1,  1913,  having  been  on  the 
road  since  March  25th,  whereas  under  the 
testimony  of  Mr.  Herbener  he  had  moved 
perishable  vegetables  from  Thomasville  to 
Pittsburg  in  38  hours.  It  might  be  leglU- 
mately  concluded  that  there  was  unreason- 
able delay.  To  recapitulate,  one  car  was 
loaded  in  Thomasville  on  March  25tht  and 
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reached  Pittsburg  on  April  let  at  11  p.  nit 
or  more  than  7  days  thereafter,  or  (accord- 
ing to  Brower)  171  hours  and  SO  minutes. 
The  other  car  was  loaded  in  Thomasville  on 
March  27th  and  reached  Chicago  on  April  3d, 
also  more  than  7  days  later.  .  The  plaintiff 
testified  that  ordinarily  72  hours  was  amply 
sufficient  for  either  shipment  to  reach  its 
destination,  and  even  if  the  outside  number 
of  10  hours  be  added,  which  Fleming  testified 
would  be  required  to  go  via  the  long  route, 
through  Richmond  to  Pittsburg,  the  time 
would  be  82  hours  instead  of  the  171  hours 
and  80  minutes  actually  consumed;  and,  if 
the  testimony  of  Herbener  be  taken,  only  38 
hours  plus  10  should  necessarily  hare  been  so 
consumed.  The  Chicago  shipment  reached 
that  point  traveling  at  the  rate  of  8^  miles 
per  hour  (average  time  including  delays,  etc.), 
whereas,  according  to  Brower,  10  miles  per 
hour  for  -"this"  shipment,  under  the  existing 
conditions,  would  have  been  a  reasonable 
movement  So  that  the  delay  of  1%  miles 
per  hour— the  difference  between  10  and  8^ 
— was  unreasonable,  even  under  the  testi- 
mony for  the  defendant;  and  this  added  de- 
lay caused  by  the  contributing  negligence  of 
the  carrier,  may  have  caused  the  destruction 
of  the  property.  Again,  Fleming  testified 
that  "the  movement  dver  the  Seaboard  to 
Pittsburg  is  approximately  the  same  as  the 
ordinary  movement."  And  Brower  said  he 
did  "not  know  that  the  floods  interfered  with 
the  stuff  moving  from  Memphis,"  and  was 
also  unable  to  say  that  the  flood  conditions 
affected  one  of  the  connecting  lines  which 
appeared  to  be  in  the  midst  of  the  flood  dis- 
trict Taking  all  the  evidence  in  regard  to 
the  possible  delays  caused  by  the  floods  in 
the  Ohio  valley,  it  may  be  said  that  the  testi- 
mony as  to  how  or  to  what  extent  shipments 
were  delayed  solely  on  account  of  the  floods, 
and  the  congestion  of  traffic  on  the  railroads 
not  directly  effected  thereby,  is  at  best  ex- 
tremely unsatisfactory  and  indefinite,  and  the 
Judge  was  Justified  in  finding,  as  he  evident- 
ly did,  that  no  sufficient  proof  had  been 
adduced  to  excuse  the  carrier  on  the  theory 
that  the  delay  was  caused  by  the  act  of  God. 
Admitting,  for  the  sake  of  the  argument, 
that  the  testimony  showed  with  sufficient 
clearness  that  an  unprecedented  flood,  which 
might  be  classed  as  an  act  of  God,  caused 
the  delay  in  delivery  of  these  two  cars,  it 
does  not  appear  that  the  flood  caused  all 
the  delay,  or  even  how  much  thereof  could 
be  directly  attributed  thereto,  and,  on  the 
contrary,  it  clearly  appears  from  the  evi- 
dence in  behalf  of  the  defendant  that  the 
cars  did  not  move  forward  at  a  rate  of  speed 
which  was  reasonable,  even  under  the  con- 
ditions existing  on  account  of  the  floods,  and 
the  excusei  offered  was  not  legal  and  suffi- 
cient, since  the  consequences  arising  from  the 
delay  could  be  attributed  in  part,  if  not  al- 
together, to  the  negligence  of  the  carrier, 


notwithstanding  the  intervening  act  of  God. 
[3]  There  was  sufficient  evidence  to  author- 
ize the  recovery  by  the  plaintiffs;  and,  the 
assignments  of  error  being  without  Substan- 
tial merit,  the  Judgment  of  the  court  below 
is  affirmed. 

BROYIiES,  J.,  not  presiding. 


(16  Oa.  App.  816> 

LUMPKIN  V.  PROVIDENT  LOAN  SOCIE- 
TY, Inc.    (No.  5774.) 

(Coart  of  Appeals  of  Georgia.    Feb.  13,  1915.) 

(8vUal>U9  hy  the  Court.l 

1.  Lanolobd  and  Tenant  ^=s>150  — Defbc- 
TivE  Premises— Duty  to  Repair. 

A  landlord  must  keep  in  repair  the  premis- 
es which  he  has  leased,  unless  the  lease  contains 
a  stipulation  to  the  contrary;  but  if  there  are 
patent  defectSj  known  to  both  parties  at  the 
time  of  executing  the  lease,  and  the  lessee  takes 
the  premises  as  they  are,  he  cannot  thereafter 
demand  that  the  landlord  remedy  the  defects. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent.  Dig.  {§  536,  638^  544-548,  555, 
556;   Dec.  Dig.  ^::>150.] 

2.  EVIOBNOS  ^=»878  —  DOCUMENTABT  EVI- 
DENCE—LSTriBBS—PBOOF  OF  Genuineness. 
Letters  are  not  admissible  in  evidence  with- 
out proof  of  their  genuineness,  and  this  proof 
cannot  be  supplied  solely  by  the  fact  that  they 
were  "received  in  the  regular  course  of  busi- 
ness." 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  §§  164S-1655 ;   Dec  Dig.  «s»37&] 

3.  Landlord  and  Tenant  ^=>187  — Rent  — 
Discharge,  of  Obligation  —  Defbctivx 
'  Premises. 

Where  a  tenant  under  a  lease  testified  that 
he  occupied  the  premises  for  more  than  a  yeifr 
without  experiencing  any  discomfort,  and  that 
then  a  restaurant  was  established,  adjoining  his 
office,  in  the  same  building,  and  that  shortly 
thereafter  he  detected  in  his  office  a  bad  odor, 
occasioned  by  food  brought  in  by  rats,  presum- 
ably from  the  restaurant,  and  that  the  odor  be- 
came so  offensive  that  his  office  finally  became 
untenantable,  and  where  there  was  no  evidence 
that  the  bad  odors  came  from  the  restaurant  it- 
self, but  it  appeared  that  they  were  caused  sole- 
ly by  the  food  so  brought  in,  and  where  it  was 
further  shown  that,  when  the  landlord  was  no- 
tified of  the.  offensive  smells,  he  disinfected  the 
premises  and  did  everything  in  his  power  to 
abate  the  odors,  hel^,  that  the  landlord  was  not 
liable  for  this  condition,  and  the  tenant  was  not 
thert^y  relieved  from  his  obligation  to  pay  the 
rent. 

[Ed.  Note.— For  oth^^r  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {§  770-775 ;  Dec.  Dig.  <S=> 
187.1 

4.  JUDGIIENT  AND  DENIAL  OF  NsW  TBIAI.  AP- 
PROVED. 

The  evidence  authorized >  the  judgment,  and 
there  was  no  error  in  overruling  the  moticm  for 
a  new  triaL 

Error  from  Municipal  Court  of  Atlanta. 

Action  in  the  municipal  court  of  Atlanta 
by  the  Provident  Loan  Society,  Incorporat- 
ed, against  T.  B.  Lumpkin.  A  Judgment  for 
plaintiff  was  sustained  by  the  appellate  divi- 
sion of  that  court,  and  defendant  brings  er- 
ror.   Affirmed. 


^soFor  othtr  cases  am  same  topU  and  KBT-NUMBBR  In  all  Ker-Namher^d  Digests  and  Indexes 
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Smith,  Hammond  &  Smith  and  John  T. 
Hardlsty,  all  of  Atlanta,  for  plaintiff  In  er- 
ror. H.  B.  Troutman,  of  Atlanta,  for  de- 
fendant in  error. 

BROYLES,  J.  The  Provident  Loan  Socie- 
ty, Incorporated,  sued  out  a  distress  war- 
rant for  rent  against  T.  B.  Lumpkin,  in  the 
municipal  court  of  Atlanta.  The  trial  judge, 
sitting  without  a  Jury,  gaye  a  Judgment  for 
the  plaintiff,  and  refused  to  grant  a  new 
trial,  and  the  appellate  division  of  that 
court  sustained  his  Judgment,  to  which  the 
defendant  excepts.     , 

[1]  1.  The  undisputed  testimony  showed 
that  the  office  leased  and  occupied  by  the 
plaintiff  in  error  was  narrow,  with  no  ven- 
tilation whatever  except  a  door  in  the  ftont, 
opening  from  the  street,  and  a  small  transom 
In  the  rear,  which  opened  into  a  dark  unoc- 
cupied storeroom.  The  evidence  showed, 
bowever,  that  he  leased  this  office  with  full 
knowledge  of  its  condition  and  arrangements, 
and  remained  there  for  more  than  a  year 
without  suffering  any  discomfort;  and  he 
cannot  now  complain  of  defects  which  were 
in  existence,  and  known  to  him,  at  the  time 
of  the  lease.  Driver  v.  Maxwell,  56  Ga.  12 ; 
Aikln  V.  Perry,  119  Ga.  263,  46  S.  B.  93;  1 
Tiffany  on  Landlord  ft  Tenant,  699,  684. 

[2]  2.  The  plaintiff  in  error,  during  the 
trial,  sought  to  put  in  evidence  two  letters 
written  by  outside  parties,  in  which  the  writ- 
ers stated  that  the  odor  in  his  office  was 
Tery  offensive.  He  attempted  to  prove  the 
execution  of  these  letters  merely  by  testi- 
fying that  they  "were  received  in  regular 
course  of  business" ;  but  there  was  no  proof 
whatever  of  the  genuineness  of  the  signa- 
tures, and  no  witness  attempted  to  identify 
the  signatures  as  those  of  the  parties  whose 
names  purported  to  be  signed.  The  mere 
fact  that  these  letters  were  received  in  due 
course  of  mail,  and  purported  to  be  signed 
t>y  the  writers,  was  not  sufficient  to  render 
tbem  admissible  in  evidence;  and  the  trial 
Judge  committed  no  error  in  ruling  them  out 
Freeman  v.  Brewster,  93  Ga.  648,  21  S.  E. 
165;  Kent  v.  Wadley  Southern  R.  Co.,  136 
Oa.  859,  72  S.  E.  413. 

[3]  3.  This  is  a  uniaue  case.  We  have 
been  unable  to  find  another  like  it  in  any  of 
the  books.  In  the  celebrated  case  of  Smith 
T.  Marrable,  11  Mees.  ft  W.  5,  it  was  held  that, 
where  a  house,  at  the  time  it  was  leased, 
was  greatly  infested  with  bugs,  so  as  not  to 
be  reasonably  suitable  for  habitation,  the 
tenant  could  quit  it  without  notice;  there 
being  an  implied  condition  of  law  that  the 
house  was  reasonably  fitted  for  habitation. 
There  is,  however,  a  vital  distinction  between 
that  case  and  the  case  at  bar,  for  here  the 
office  was  not  infested  with  rats  until  more 
than  a  year  subsequent  to  the  making  of  the 
lease.  In  another  English  case  (Collins  v. 
Barrow,  1  Mo.  ft  Rob.  112)  it  was  held  that 
the  tenant  was  Justified  in  quitting  without 
notice  premises  which  were  noxious  and  un- 


wholesome for  want  of  proper  sewerage.  In 
that  ease  it  is  clear  that  it  was  the  land- 
lord's duty,  and  one  that  he  could  easily 
have  performed,  tp  supply  proper  sewerage 
for  the  premises.  It  was  said  by  the  learn- 
ed Judge  in  Hart  v.  Windsor,  12  Mees.  ft  W. 
75,  that: 

"The  word  'demise'  has  been  held  to  imply  a 
contract  or  covenant  for  quiet  enjoyment  and 
against  eviction  by  title  paramount;  and  an 
eviction  by  a  nuisance,  which  renders  the  prem- 
ises uninhabitable,  ought  to  rest  on  the  same 
footing.  There  is  no  greater  reason  for  im- 
porting into  the  contract  a  covenant  for  quiet 
enjoyment  than  there  is  for  implying  a  condi- 
tion that  the  house  is  fit  for  habitation." 

But  in  that  case  the  nuisance  (bugs)  was 
in  existence  on  the  premises  at  the  time  of 
the  demise,  and.  the  court  in  that  case  held 
(contrary  to  the  ruling  in  the  Smith  v.  Mar- 
rable Case)   that: 

"There  is  no  implied  condition  on  the  de- 
mise of  real  property  that  it  is  fit  for  the  pur- 
pose for  which  it  is  let" 

In  Paradise  v.  Jane,  23  Car.  I,  Sty.  47,. 

Aleyn.  27,  the  defendant  pleaded  that: 

"Prince  Rupert  and  his  army  of  aliens  enter- 
ed upon  the  demised  premises  and  did  drive 
away  the  defendant's  cattle  and  expelled  him 
fromr  the  lands  let  to  him  by  the  plaintiff,  and 
kept  him  out,  so  that  he  could  not  enjoy  the 
lands  during  the  term:  and  it  was  holden  that 
the  plea  was  insufficient,  and  the  defendant 
must  pay  the  rent;  for,  where  a  party  by  his 
own  contract'  creates  a  duty  or  charge  upon 
himself,  he  ii  bound  to  make  it  good,  notwith- 
standing any  accident  by  inevitable  necessity, 
because  he  might  have  provided  against  it  by 
his  contract,  and  the  rent  is  a  duty  created  by 
the  parties  upon  the  reservation." 

So,  in  the  case  at  bar,  the  plaintiff  in 
error  contracted  to  "deliver  the  premises  at 
the  expiration  of  the  lease  in  as  good  order 
and  repair  as  when  first  received,  natural 
wear  and  tear  excepted,"  and  he  could  have 
stipulated  in  his  contract  that  no  restaurant 
should  be  put  adjoining  him,  and  that,  if  one 
was  so  established,  and  by  reason  thereof 
his  office  became  infested  with  rats,  or  filled 
with  odors  therefrom,  that  the  lease  should 
then  terminate;   but  he  did  not  so  stipulate. 

In  Franklin  v.  Brown,  118  N.  Y.  110,  23 
N.  E.  126,  6  L.  R.  A.  770,  16  Am.  St  Rep. 
744,  where  offensive  odors  from  an  adjoin- 
ing tenement  came  into  the  demised  prem- 
ises, and  neither  the  lessor  nor  the  lessee 
knew  of  the  existence  of  the  odors  when  the 
contract  was  made,  and  the  defendant  oc- 
cupied the  premises,  and  neither  ceased  to 
occupy  them  nor  attempted  to  rescind  until 
the  last  quarter  of  the  term,  the  court  held 
that  the  lessor  was  not  responsible  for  the 
bad  odors,  and  that  the  lessee  must  pay  the 
rent ;   and  in  that  case  the  court  said : 

"The  cause  of  complaint  did  not  originate  up- 
on the  leased  premises,  was  not  under  the  con- 
trol of  the  lessor,  and  was  not  owinur  to  his 
wrongful  act  or  default.  It  was  simply  a  nui- 
sance arising  in  the  neighborhood,  but  neither 
caused  nor  increased  by  the  house  in  question. 
Hence  we  are  not  called  upon  in  this  case  to 
decide  whether  a  lease  of  a  furnished  dwelling 
contains  an  implied  covenant  against  inherent 
defects  either  in  the  house  or  in  the  furniture 
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therein,  bat  simply  whether  the  lease  under  dis- 
cussion contains  an  implied  covenant  against 
external  defects,  which  originate  upon  the  prem- 
ises of  a  stranger,  and  were  unknown  to  the 
lessor  when  he  entered  into  the  contract 
^  *  ^  What  sound  reason  then  is  there  for 
claiming  that  the  law  will  imply  a  covenant  as 
to  conditions  not  under  his  control  and  with 
reference  to  which  neither  lessor  nor  lessee  can 
reasonably  be  supposed  to  have  contracted,  as 
they  knew  nothing  about  them?  ^  *  ^  If 
smoke  from  a  neighboring  manufactory  had 
blown  through  the  windows,  or  gas  had  escaped 
from  a  leaking  main  in  the  street  and  entered 
the  house,  could  the  lessee  have  abandoned  the 
premises,  or  have  called  upon  the  lessor  to  re- 
spond in  damages?  *  *  *  We  do  not  think 
that  there  was  any  covenant  in  the  lease  in 
question,  implied  either  by  common  law  or  from 
the  acts  or  relations  of  the  parties,  that  extend- 
ed to  the  grievance  of  which  the  defendant  com- 
plains.'* 

In  Edwards  v.  N.  Y.,  etc^  B.  Co.,  98  N.  Y. 

249,  60  Am.  Rep.  059,  the  court  said : 

"If  a  landlord  lets  premises  and  agrees  to 
keep  them  in  repair,  and  he  fails  to  do  so,  in 
consequence  of  which  any  one  lawfully  upon 
the  premises  suffers  injury,  he  is  responsible  for 
his  own  negligence  to  the  party  injured.  *  *  * 
It  he  creates  a  nuisance  upon  his  premises,  and 
then  demises  them,  he  remains  liable  for  the 
consequences  of  the  nuisance  as  the  creator 
thereof.  *  *  *  But  where  the  landlord  has 
created  no  nuisance,  and  Is  guilty  of  no  willful 
wrong  or  fraud,  or  culpable  negligence,  no  case 
can  be  found  imposing  any  liability  upon  him 
for  any  injury  suffered  by  any  person  occupy- 
ing or  going  upon  the  premises  during  the  term 
of  the  demise;  and  there  is  no  distinction  stat- 
ed in  any  authority  between  cases  of  a  demise  of 
dwelling  houses  and  of  buildings  to  be  used  for 
public  purposes.  The  responsibility  of  the  land- 
lord is  the  same  in  all  cases.  If  guilty  of  neg- 
ligence, or  other  delictum,  which  leads  direct- 
ly to  the  accident  and  wrong  complained  of,  he 
is  liable ;  if  not  so  guilty,  no  liability  attaches 
to  him.*» 

In  Westlake  t.  DeGraw,  25  Wend.  (N.  Y.) 
669,  it  was  held  that  the  existence  of  a  nox- 
ious smell  on  the  premises  was  not  ground  for 
a  tenant's  putting  an  end  to  the  contract 
The  courts  in  Georgia  have  held  that  where 
the  premises  are  rendered  untenantable,  sub- 
sequently to  the  lease,  by  the  actions  of  a 
cotenant,  or  a  third  person,  the  landlord  can* 
not  be  held  responsible.  Vason  v.  City  of 
Augusta,  38  Ga.  642;  White  v.  Montgomery, 
68  Ga.  204;  Gardner  v.  Rhodes,  114  Ga.  933, 
41  S.  E.  63,  67  L.  R.  A.  749.  In  the  Instant 
case  the  lease  contained  no  express  covenant 
Id  the  lease  for  the  landlord  to  keep  the 
premises  in  repair;  but  It  is  true  that,  un- 
der section  3699  of  the  Civil  Code,  he  must, 
without  such  a  covenant,  keep  them  in  re- 
pair. Guthman  v.  Castleberry,  48  Ga.  172; 
Whittle  v.  Webster,  66  Ga.  180;  Driver  v. 
Maxwell,  66  Ga.  12;  Lewis  v.  Chlsholm,  68 
Ga.  40;  Dougherty  v.  Taylor  &  Norton  Co., 
5  Ga.  App.  773,  63  S.  E.  928.  None  of  these 
-authorities,  however,  control  this  case,  for 
here  no  repairs  were  needed;  the  undisputed 
evidence  being  that  the  physical  condition 
of  the  premises  was  exactly  the  same  as 
when  they  were  leased,  and  there  was  no 
evidence  whatever  that  any  repairs  were  re- 
quired.   Our  Georgia  statute,  however*  does 


not  render  the  landlord  liable  for  extraordi- 
nary and  unforeseen  occurrences.  1  Tilfany 
on  Landlord  ft  Tenant,  679.  In  fact,  the  whole 
trouble  of  the  plaintiff  in  error  can  be  sum- 
med up  In  one  word — Rats  !  It  is  true  that 
the  evidence  discloses  that  the  office  was 
badly  ventilated,  and  one  witness  for  the  de- 
fendant in  error  testified  that  was  the  cause 
of  the  bad  odor;  but  the  plaintifT  in  error 
himself  makes  no  such  complaint;  he  puts 
the  bad  odors,  and  the  consequent  untenanta- 
bility of  his  office,  squarely  upon  the  "offend- 
ing heads"  of  the  rats.  There  is  no  conten- 
tion that  the  rodents  disturbed  the  office 
force  by  unseemly  squeaking  or  squealing, 
or  that  they  otherwise  conducted  themselves 
in  any  ungentlemanly  or  unladylike  manner, 
or  that  they  gnawed  his  furniture,  or  that 
they  themselves  had  a  bad  odor;  but  the 
sole  contention  is  that  they  brought  in  food, 
presumably  from  an  adjoining  restaurant 
(which  was  established  about  a  year  after 
the  plaintiff  in  error  leased  his  office),  and 
that  this  food  alone  caused  the  offensive 
odors.  The  plaintiff  in  error,  not  being  an 
object  of  charity,  but  a  man  of  considerable 
means,  strongly  objected  to  having  food  thus 
brought  in  to  him  from  his  neighbors,  and 
especially  the  kind  that  was  furnished;  he 
not  being  especially  fond  of  "chicken  bones/* 
"fish  heads,"  "scraps  of  cheese,"  "tripe,"  and 
such  like  delicacies.  He  testified  that  he  dis- 
infected the  premises,  but  all  In  vain.  He 
set  traps,  and  every  day  caught  scores  of 
rats  "as  big  as  squirrels,"  but  their  num- 
bers were  no  more  diminished  by  his  cap- 
tures than  were  the  ranks  of  the  Allies  or 
the  Germans  by  the  "Battles  of  the  Aisne. 
No  traps,  no  disinfectants,  "no  nothing, 
could  stop  the  onslaught  of  these  hungry  and 
persistent  vermin;  they  were  imbued  with 
the  true  "Atlanta  spirit,"  and  continued  with 
undiminished  ardor  their  kindly  meant,  but 
misunderstood,  attentions.  Finally,  In  de- 
spair, the  plaintiff  in  error,  having  no  "Pied 
Piper"  to  entice  them  by  the  witchery  of  his 
music  to  their  destruction  in  the  "rolling  wa- 
ters of  the  River  Weser"  (or  the  Chatta- 
hooche),  cut  the  "Gordian  knot"  by  break- 
ing his  lease  and  moving  to  another  and  dis- 
tant building.  We  do  not  think  that,  under 
the  law  and  the  evidence,  the  landlord  can 
be  held  responsible  for  the  action  of  the  rats. 
It  is  clearly  established  that  there  was  no 
bad  odor  in  the  premises  of  the  plaintiff  in 
error  until  after  the  adjoining  restaurant 
was  opened  (about  a  year  after  the  plaintiff 
in  error  leased  his  office),  and  that  the  odor 
was  caused  entirely  by  food  brought  in,  pre- 
sumably from  that  restaurant,  by  rats. 
There  was  no  evidence  to  show  that  the  res- 
taurant was  a  nuisance,  or  that  it  was  im- 
properly conducted.  The  plaintiff  in  error 
himself  declared  in  his  testimony  that  he 
could  not  swear  that  it  was  a  nuisance,  and 
that  he  did  not  desire  it  closed  up,  as  it  was 
not  responsible  for   his   troubles,   and   the 
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landlord  offered  to  remove  the  restaurant  if 
the  plaintiff  in  error  would  swear  that  it  was 
a  nuisance,  and  the  plaintiff  in  error  declined 
to  do  so,  saying  it  was  not  to  blame.  If  the 
restaurant  which  caused  the  influx  of  the 
rats,  and  was  thereby  indirectly  responsible 
for  the  odor,  was  not  to  blame,  how  could 
the  landlord  be  held  responsible  for  the  ac- 
tions of  these  pests? 

There  is,  however,  another  plea  which  the 
plaintiff  in  error  might  have  set  up  by  way 
of  recoupment,  which  would  have  received  our 
careful  and  sympathetic  consideration.  The 
fear  of  rats,  and  even  of  mice,  entertained  by 
the  fair  sex,  is  proverbial,  and  this  court 
will  take  judicial  cognizance  of  the  fact  that 
any  real  estate  office  overrun  by  such  vermin 
would  lose  all  patronage  of  the  ladies,  and 
would  be  entirely  deprived  of  the  refining 
and  elevating  Influence  of  their  presence,  to 
say  nothing  of  the  more  substantial  emolu- 
ments derived  from  business  dealings  with 
theuL  If  the  plaintiff  in  error  had  rested 
bis  case  on  this  ground,  at  once  solid  and 
sentimental,  this  court  (though  all  of  its  mem- 
bers are  staid  and  settled  married  men,  but, 
like  aU  men  of  intelligence  and  discernment, 
fond  of  the  beautiful)  would  have  diligently 
sought  to  find  a  way  to  relieve  him,  if  not  by 
the  harsh  and  inflexible  rules  of  law,  then 
by  the  softer  and  more  pliant  ones  of  equity. 
But,  the  plaintiff  in  error  (possibly  through 
fear  of  his  better  half)  not  having  made  this 
plea,  the  only  thing  we  can  do,  while  affirm- 
ing the  judgment  against  him,  is  to  tender 
our  congratulations  upon  the  fact  that  at  last 
he  has  escaped  from  his  too  attentive  friends 
(?) — ^the  rats. 

Judgment  affirmed. 


<16  Ga.  App.  7) 

BTRD  V.  ATLANTA  NAT.  BANK  et  aL 

(No.  5465.) 

(Court  of  Appeals  of  Georgia.     Feb.  13,  1915.) 

(ByUabuB  hy  the  Court,) 
1.  Gabbisbs     ^=>320— Elevatobs— Pebsonal 

INJUBISS  —   NbOLIOBNCB  —  QXJESTION     FOB 
JUBY. 

The  existence  of  negligence  is  peculiarly 
a  fact  for  determination  by  a  jury.  Judicial 
cognizance  does  not  extend  to  or  include  knowl- 
edge that  it  ia  not  negligence  for  the  grating 
florrounding  an  elevator  shaft  to  be  so  con- 
structed as  to  permit  the  hand  of  one  who  is 
endeavoring  to  press  the  elevator  button  to  pass 
between  the  bars,  for  the  jury  might  find  that 
In  the  exercise  of  that  extraordinary  diligence 
which  devolves  upon  the  owner  of  an  elevator, 
as  a  common  carrier,  that  that  portion  at  least 
of  the  grating  which  is  adjacent  to  the  press 
button  should  be  protected  by  some  device 
which  would  obviate  the  Dossibility  of  injury 
to  one  rightfully  in  the  building  and  preparing, 
as  a  passenger,  to  use  the  elevator. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
CJent  Dig.  fS  1118,  1126,  1149,  1153,  1160, 
1167,  1179,  1190,  1217,  12SB,  1244,  1248,  1815- 
1326;   Dec.  Dig.  i&=»320.1 


2.  Cabbiers     <&=>282— Euevatobs— Pebsonai* 

I NJUBiBs— Implied  Invitation. 

The  owner  of  an  office  building  impliedly 
invites  the  presence  of  aU  patrons  or  customers 
having  business  with  his  tenants;  and  by  vir* 
tUe  or  this  invitation  the  owner  of  an  office 
buUding  in  which  a  tenant  is  engaged  in  the 
practice  of  his  profession  as  an  oculist  is  bound 
to  anticipate  the  presence  therein  of  persons 
whose  eyesight  is  affected  or  defective,  and  who 
therefore  are  unable  to  perceive  dangers  which 
mi^ht  be  obvious  to  persons  in  possession  of 
unimpaired  vision.  Further,  the  owner  of  a 
building  more  than  12  stories  in  height,  which 
is  occupied  in  part  by  physicians  as  his  tenants, 
must  anticipate  that  numerous  nersons,  either 
temporarily  or  permanently  disabled  in  some  re- 
spect, in  accepting  the  implied  invitation  ex- 
tended by  him  through  his  tenants,  will  be  pas- 
sengers upon  elevators  provided  by  him  as  a 
means  of  ingress  and  egress. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1103,  1107,  1103,  1116,  1116; 
Dec  Dig.  «=»282.] 

8.  Cabbiebs  ^=:»314~Elbvatobs-'Pebsonal 
Injubies  —  Thibd  Pebson  —  Neoligencs  — 
Petition. 

The  allegation  of  the  petition  in  which 
there  is  an  intimation  that  the  defendant  was 
negligent,  in  that  the  servant  in  charge  of  the 
elevator  failed  to  see  the  plaintiff's  hand,  may 
be  demurrable,  in  view  of  other  allegations  ap- 
parently in  conflict  with  it,  according  to  which 
It  seems  impossible  for  the  servant  to  have  seen 
objects  through  the  floor  of  the  elevator;  but, 
for  the  reasons  stated  above,  the  court  erred  in 
sustaining  the  general  demurrer  and  dismissing 
the  petition. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ||  1260,  1270,  1273,  1274,  1276- 
1280 ;   Dea  Dig.  «&=s>314.] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Beid,  Judge. 

Action  by  G.  P.  Byrd  against  the  Atlanta 
National  Bank  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Be- 
versed. 

Lawton  Nalley,  of  Atlanta,  for  plaintiff  in 
error.  Dodd  ft  Dodd,  of  Atlanta,  for  de- 
fendants in  error. 

BUSSELL,  C  J.    Judgment  reversed. 

BBOYLES,  J.,  not  presiding. 

06  Oa.  App.  786) 

FBIESE  V.  SIMPSON  ft  HABPEB  et  aL 

(No.  6645.) 

(Court  of  Appeals  of  Georgia.    Feb.  13,  1915.) 

(8yllabu9  hy  the  Court.) 

1.  BxTiJNOS  Aftecti^tg  Pabtnbbship. 

As  to  the  several  exceptions  relating  to  al- 
leged errors  and  to  rulings  affecting  only  titie 
partnership,  this  case  is  controlled  by  the  rul- 
ing of  this  court  in  Cary  v.  Simpson,  15  Ga. 
App.  — ,  82  S.  E.  918. 

2.  Tbial  ^=»25—ARGtJMENT— Bight  to  Open 
and  Close— Admission. 

An  admission  which,  by  shifting  the  burden 
of  proof,  will  entitle  the  party  making  it  to  the 
opening  and  conclusion  of  the  argument,  must 
be  such  a  direct  and  unequivocal  admission  of 
the  contention  of  the  opposite  party  as  to  the 
material  facts  at  issue  as  dispenses  with  the 
necessity  for  proof  of  those  facts,  and  such  an 
admission  as,  without  more,  woald  require  a 


^saVoT  other  cases  see  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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verdict  in  favor  of  the  party,  upon  whom  the 
burden  of  proof  originally  rested.  An  admission 
of  the  correctness  of  an  account  npon  which  a 
suit  acrainst  a  partnership  is  brought,  made  by 
one  of  the  individuals  alleged  to  be  a  partner, 
but  who  denies  that  he  Is  a  partner,  is  inef- 
fectual to  include  the  issue  raised  by  the  plea 
of  nonpartnership  filed  by  the  party  making  the 
admission. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  §S  44^75;  Dec  Dig.  ^=>25.] 


3.  Appeal  and  Ebbob  «=»740— Assignment 
OF  Ebbob— Mebgeb  of  Contentions. 

When  a  case  proceeds  to  trial,  and  excep- 
tion to  the  verdict  is  thereafter  taken  upon  the 
ground  that  it  is  contrary  to  evidence,  a  consid- 
eration of  the  merits  of  the  court's  ruling  upon 
a  motion  for  nonsuit  is  merged  into  the  assign- 
ment of  error  complaining  that  the  evidence  was 
insufficient  to  authorize  the  finding  reached. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3028 ;   Dec.  Dig.  ^=>740.} 

4.  Pbincipal  and  Agbint  ^=^21, 177— Knowl- 
edge OF  Agent— Notice  to  Pbincipal  — 
Competency. 

(a)  While  agency  cannot  be  proved  by  mere 
unsworn  declarations  of  one  assuming  to  be  an 
agent,  there  is  nothing  in  the  law  that  renders 
the  alleged  agent  himself  an  incompetent  wit- 
ness to  testify  to  the  fact  that  the  relationship 
exists.  One  who  is  in  fact  the  agent  of  another 
is  just  as  competent  a  witness  on  the  subject  as 
the  principal  himself  would  be. 

(b)  When  notice  of  a  fact  is  communicated  to 
a  general  agent  or  to  a  special  agent  in  absolute 
charge  of  a  particular  business,  Imowledge  of  all 
the  tacts  suggested  by  the  notice  is  imputable  to 
the  principal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  §§  39,  670-679;  Dec  Dig.  «=» 
21,  177.] 

5.  Pabtnebship  ^s»217  —  AonoiN  Against  — 
Evilencb— Admissibility. 

In  a  suit  against  a  partnership  and  the  in- 
dividuals alleged  to  compose  it  evidence  affect- 
ing one  or  more  of  the  partners,  though  not  ap- 
plicable to  another  partner,  is  not  for  that  rea- 
son to  be  excluded  from  the  jury's  considera- 
tion upon  the  case  as  a  whole.  Especially  can 
there  be  no  ground  of  complaint  when  the  court 
instructs  the  jury  not  to  consider  telegrams  or 
letters  alleged  to  have  been  sent  by  one  of  the 
alleged  partners,  as  affecting  the  other  partner. 
[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  f§  419-425;  Dec.  Dig.  <§=»217.] 

6.  Pabtnebship  ^s»54— Principal  and  Agent 
^==>21  —  Witnesses  —  Evidence  —  Plea  of 
Nonpabtnebship. 

Under  the  ruling  in  Armour  v.  Ross,  110 
Ga.  414,  35  S.  E.  787,  the  evidence  as  to  agency 
was  competent  and  supports  the  conclusion  that 
the  plaintiff  in  error  was  a  partner  in  the  al- 
leged firm,  and  therefore  there  was  no  error  in 
the  instructions  of  the  court  to  which  excep- 
tions are  taken. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §§  77,  79;  Dec.  Dig.  €=>54;  Prin- 
cipal and  Agent  Cent  Dig.  |  39;  Dec.  Dig.  ^=s> 

Error  from  City  Court  of  Sparta;  E.  W. 
Moore,  Judge. 

Action  by  Simpson  &  Harper  and  others 
against  Mrs.  John  Frlese.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. . 

Lewis  &  Culver,  of  Sparta,  for  plaintiff  in 
error.  Burwell  &  Fleming  and  J.  W.  Lewis, 
all  of  Sparta,  for  defendants  in  error. 


RUSSELL,  C.  J.  The  iiresent  writ  of  er- 
ror concerns  the  complaints  of  another  de- 
fendant in  a  case  heretofore  before  this  court 
See  Cary  ▼.  Simpson,  15  Ga.  App.  — ,  82  S. 
E.  918.  The  suit  proceeded  against  the 
Friese  Planing  Mill  Company  tmder  allega- 
tions that  the  Friese  Planing  Mill  Company 
was  a  partnership,  composed  of  C.  S.  Cary 
and  Mrs.  Friese. 

[1]  1.  Each  of  the  alleged  partners  filed 
pleas  of  nonpartnership,  and  inasmuch  as  in 
Cary's  Case,  supra,  we  dealt  witli  all  of  the 
cognate  exceptions  which,  were  applicable 
solely  to  the  partnership,  the  decision  in  the 
present  case  Is  controlled  by  the  ruling  in 
that  case  as  to  all  the  points  raised  in  the 
present  bUl  of  exertions,  except  those  as- 
signments based  upon  rulings  npon  the  tes- 
timony, the  portions  of  the  charge  relating 
to  the  applicability  of  the  evidenoe  to  the 
subject  of  Mrs.  Friese's  liability,  and  the 
general  exception  that  the  evidence  did  not 
authorize  a  finding  that  Mrs.  Friese  was  a 
partner.  Therefore  the  only  real  questioa 
raised  by  the  present  record  la  as  to  the 
validity  of  the  complaints  urged  in  snpport 
of  the  contention  that  Mrs.  Friese  was  not 
a  partner  in  the  Friese  Planing  Mill  Com- 
pany, and,  as  ancillary  to  that  exception,  an 
assignment  that  the  court  erred  in  refusing 
a  nonsuit,  and  a  complaint  that  the. present 
plalntiif  in  error  was  wrongly  deprived  of 
the  opening  and  conclusion  of  the  argument 

[2]  2.  There  is  no  merit  in  the  contention 
that  the  present  plaintiff  in  error  was  en- 
titled to  the  opening  and  conclusion  of  the 
argument,  for  the  gist  of  her  defense  was 
that  she  was  not  a  partner.  It  certainly 
cannot  be  contended  that  she  admitted  she 
was  a  partner,  and  the  rule  Is  well  settled 
that  for  the  admission  of  a  party  to  shift 
the  burden  of  proof,  so  as  to  entitle  him  to  the 
opening  and  conclusion  of  the  argument,  it 
must  be  such  a  direct  and  unequivocal  ad- 
mission as  to  dispense  with  proof  on  the  part 
of  the  opposite  party  and  entitle  him  to  a  ver- 
dict In  the  absence  of  proof  sufficient  to  avoid 
the  admission.  For  Instance,  an  admission  on 
the  part  of  Mrs.  Friese  that  the  account  sued 
on  was  correct  as  stated  would  not  and  could 
not  have  included  an  admission  that  she  was 
a  partner ;  and.  Indeed,  if  she  was  not  a  part- 
ner, she  could  very  well  make  the  admission 
without  conferring  any  advantage  npon  the 
plaintiffs  Simpson  &  Harper,  in  so  far  as 
she  was  concerned,  and  without  exx>osing 
herself  to  any  liability.  The  admission  made 
by  Mrs.  Friese,  as  the  defendant  in  the  lower 
court,  amounted  to  nothing  more  than  a  state- 
ment that  she  was  willing  for  a  judgment  to 
be  entered  against  the  Friese  Planing  Mill 
Company,  provided  she  were  held  not  to  be 
a  partner,  and  therefore  not  liable.  The  very 
crux  of  her  case  was  that  she  was  not  a  part- 
ner, and,  if  she  were  not  a  partner,  it  is  evi- 
dent that  she  would  not  be  authorized  to 


^s^For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Ksy-Numbsred  Digests  and  Indaxea 
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make  any  admlssioiiB  in  behalf  of  the  Frlese 
Planing  Mill  Company. 

[3]  3.  Since  the  case  went  to  trial,  and 
exception  was  taken  to  the  verdict  npon  the 
ground  that  it  was  contrary  to  eyidence,  a 
consideration  of  the  merits  of  the  motion  for 
nonsuit  is  merged  into  the  ground  complain- 
ing that  the  evidence  was  insufficient  to  au- 
thorize the  Qnding  reached  by  the  Jury.  Hen- 
derson V.  Maysvllle  Ouano  Co.,  15  6a.  App. 
— ,  82  8.  E.  588. 

[4]  4.  The    plaintiff    In    error    complains 
that  the  court  erred  in  permitting   Victor 
Friese  to  testify  that  he  was  the  representa- 
tive of  the  plaintiff  in  error,  his  mother,  in 
forming  the  partnership,  and  was  authorized 
to  represent  her  in  this  copartnership;    the 
objection  being  that  the  testimony  was  a 
mere  conclusion,  and  that  proof  of  his  au- 
thority to  act  as  such  should  have  been  re- 
stricted to  what  Mrs.  Friese  did  or  aald  au- 
thorizing the  formation  of  the  alleged  part- 
nership.   While  agency  cannot  be  proved  by 
mere  unsworn  declarations  of  one  who  as- 
sumes to  be  an  agent,  it  is  equally  well  set- 
tled that  one,   as  a   witness,   may   testify 
whether  he  was  or  was  not  in  fact  an  agent 
in  a  particular  transaction  where  the  issue 
of  agency  is  involved.     ''There  is  nothing 
in  the  law  that  renders  the  alleged  agent 
himself  an  incompetent  witness  to  testify  on 
the  trial  of  the  case  to  any  fact  showing 
what  the  relation  is  between  him  and  his  al- 
leged principal.    He  is  just  as  competent  a 
witness  on  the  subject  as  the  principal  him- 
self would  be;"     Armour  v.  Boss,  110  Ga. 
414,  35  S.  B.  792.    The  testimony  of  the  wit- 
ness Friese  is  subject  to  the  latter  rule,  and 
therefore  the  court  did  not  err  in  overruling 
the  objection  to  the  testimony,  and  for  the 
same  reason  the  court  did  not  err  in  diarglng 
the  jury  as  complained  of  in  the  ninth  ground 
of  the  motion  for  a  new  trial.    If  the  jury 
found  that  Victor  Friese  was  the  duly  and 
lawfully  constituted  agent  of  the  plaintiff  in 
error  in  the  conduct  of  all  the  afCairs  connect- 
ed with  the  business  of  the  Friese  Planing 
Mill  Company,  notice  of  declarations  or  ad- 
missions or  statements  made  to  him  as  such 
representative  for  Mrs.  Friese  would  be  no- 
tice to  her.    When  notice  of  a  flact  is  com- 
municated to  a  general  agent  or  to  a  special 
agent  in  absolute  charge  of  a  particular  bus- 
iness, knowledge  of  all  the  facts  suggested 
by  the  notice  is  imputable  to  the  principal. 

[5]  5.  The  letters  and  telegrams  affecting 
Gary  as  an  alleged  partner  were  admissible 
as  to  his  plea  of  nonpartnershlp,  and  for  that 
reason  should  not  have  been  excluded  upon 
motion  of  Mrs.  Friese,  especially  as  the  court 
instructed  the  jury  not  to  consider  telegrams 
and  letters  allied  to  have  been  sent  by  Gary, 
as  treasurer,  as  affecting  Mra  Friese. 


[6]  6.  The  case  really  turns  upon  the 
wcdght  of  the  testimony  of  Victor  Friese  as 
to  whether  his  mother  was  a  member  of  the 
firm  of  Friese  Planing  Mill  Company.  The 
first  statement  in  his  testimony  is: 

"My  mother,  Mrs.  John  Friese,  and  C.  S. 
Cary  compose  the  Friese  Planing  MIU  Com- 
pany." 

This  was  a  statement  of  a  positive  fact, 
and  while  it  was  within  the  power  of  the  de- 
fendants to  have  inquired  into  the  source  of 
his  information  and  his  means  of  knowing 
the  fact  stated  by  him,  this  answer  was  not 
objected  to,  and,  without  more,  would  have 
authorized  the  jury  to  find  that  Mrs.  Friese 
was  a  partner  in  the  Planing  Mill  Company. 
Later  during  the  examination  of  this  witness 
he  testified  that  the  partnersliip  was  formed 
by  Cary  and  himself,  acting  as  agent  for  his 
mother,  and  he  swore  that  he  mentioned  to 
his  mother  the  conversation  between  Cary 
and  himself  relative  to  the  negotiations,  and 
that  '*it  was  satisfactory  to  her."  Further, 
he  swore  that  he  "was  representing  her  in 
forming  the  partnership  between  Mr.  Cary 
and  her.  I  was  authorized  to  represent  her. 
If  you  call  that  a  representative,  I  was  au- 
thorized." 

Under  the  ruling  in  Armour  v.  Ross,  110 
Ga.  414,  35  S.  E.  787,  supra,  it  was  compe- 
tent for  him  to  testify  that  he  was  filrs. 
Friese's  agent,  and  that  he  was  authorized  to 
act  for  her.  And  if  he  was  in  fact  so  au- 
thorized, the  evidence  amply  supports  the 
conclusion  that  he,  as  agent  for  Mrs.  Friese, 
authorized  by  her,  held  out  to  the  world 
that  she  was  a  partner  in  the  partnership 
known  as  Friese  Planing  Mill  Company,  and 
therefore  there  was  no  error  in  the  instruc- 
tion of  the  court  to  the  effect  that,  if  the  jury 
found  this  to  be  true,  they  should  find  for 
the  plaintiff  on  the  plea  of  nonpartnershlp. 
As  was  said  by  this  court  in  the  case  of 
Gary  v.  Simpson,  supra,  the  real  issue  in  this 
case  was  whether  the  individual  defend- 
ants were  in  fact  partners.  There  was 
no  assertion  that  they  were  liable  be- 
cause either  of  tiiem  had  held  them- 
selves out  as  partners.  But  the  t&ct 
that  one  holds  himself  out  as  a  partner  may 
be  a  circumstance  tending  to  show  that  there 
was  a  partnership  in  fact,  and  any  drcum- 
stanoe  indicating  the  actual  existence  of  the 
partnersliip  was  relevant  to  the  issue. 

The  trial  seems  to  have  been  free  from  er- 
ror, and,  since  the  evidence  as  a  whole  au- 
thorized the  verdict  there  was  no  error  in 
overruling  the  motion  for  nonsuit  nor  in 
refusing  a  new  trial. 

Judgment  affirmed. 

BBOTLiBS,  J.,  not  presiding^ 
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(16  Oa.  App.  7) 

MECHANICS'  REALTY  &  IMPROVEMENT 
CO.v.  LEVA.     (No.  5608.) 

(Court  of  Appeals  of  Georgia.    Feb.  16,  1915.) 

(ByllabuB  hy  the  Court.) 

1.  Contracts  <©=»  102,  122— Validity— Loans 
—Illegal  Purpose— Riohtb  of  Lendeb. 

Mere  knowledge  by  a  lender  of  money  tbat 
the  borrower  intends  to  use  it  for  an  illegal 
or  immoral  purpose  will  not  prevent  a  recovery 
of  the  money  due  the  lender,  where  he  does  not 
aid  the  borrower  In  carrying  into  effect  the  un- 
lawful design,  or  participate  therein.  Single- 
ton v.  Bank  of  Monticello,  113  Ga.  527  (1),  38 
S.  E.  947.  See,  also,  Hines  y.  Union  Savings 
Bank,  120  Ga.  711,  48  S.  E.  120.  The  mere  fact 
that  nouses  are  to  be  used  for  purposes  of  j^ros- 
titution  does  not  of  itself  destroy  the  consider- 
ation of  a  loan  made  to  obtain  money  to  be  used 
in  improving  the  property.  See,  in  this  connec- 
tion, JPhenix  Insurance  Co.  v.  Clay,  101  Ga. 
331  (1),  28  S.  E.  853,  65  Am.  St  Rep.  307. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  462-467,  495 ;  Dec.  Dig.  <8=5>102, 
122.] 

2.  Contracts  ^=^137  —  Validity  — -  Illboal 
Transaction. 

An  obligation  supported  by  an  independent 
consideration  will  be  enforced,  though  indirectly 
connected  with  an  illegal  transaction,  where  the 
plaintiff  does  not  require  the  aid  of  the  illegal 
transaction  to  make  out  his  case.  Armstrong 
v.  American  Exchange  National  Bank,  133  U. 
S.  433,  469,  10  Sup.  Ct.  450,  33  L.  Ed.  747; 
Ingram  v.  Mitchell,  30  Ga.  547  (3):  Sewell  ▼. 
Norris,  128  Ga.  824,  58  S.  E.  637,  13  L.  R.  A. 
(N.  S)  1118;  1  Corpus  Juris,  958,  959,  §  52. 
"Where  a  contract  grows  immediately  out  of, 
and  is  connected  with^  an  illegal  or  immoral  act, 
a  court  of  justice  will  not  lend  its  aid  to  en- 
force it  ♦  •  ♦  But  if  the  promise  be  en- 
tirely disconnected  with  the  illegal  act,  and  is 
founded  on  a  new  consideration,  it  is  not  affected 
by  the  act  although  it  was  known  to  the  party 
to  whom  the 'promise  was  made,  and  although  he 
was  the  contriver  and  conductor  of  the  iUegal 
act"  Armstrong  v.  Toler,  11  Wheat  258,  6 
L.  Ed.  468.  Allegations,  in  a  plea  to  an  action 
on  a  promissory  note,  that  the  consideration  of 
the  note  was  money  lent  by  the  plaintiff  to  the 
defendant  to  take  up  pre-existing  incumbrances 
upon  certain  houses  belonging  to  the  defend- 
ant, which  had  been  previously  used,  were  then 
used,  and  were  to  be  used  thereafter,  for  lewd 
purposes,  and  also  to  pay  off  and  discharge  ex- 
isting obligations  of  the  defendant  in  no  way 
connected  with  any  immoral  transaction,  do  not 
set  up  a  defense  which  would  prevent  a  recov- 
ery, where  it  does  not  appear  that  the  lender 
participated  in,  or  is  concerned  in  the  carrying 
on  of,  the  illegal  and  immoral  business.  See,  in 
this  connection,  McAndrew  y.  Taylor,  83  S. 
E.  967,  969,  and  cases  cited. 

[Ed«  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  701-712;    Dec  Dig.  ^=>137.] 

8*.  MoBTGAGBs  tss>459  —  Sectjbitt  Dked  — Is- 
sues—Plea  DIN  o . 

Where  a  security  deed  provides  that  upon 
the  failure  of  the  borrower  to  maintain  a  stipu- 
lated amount  of  insurance  on  the  proper^  de- 
scribed in  a  deed,  and  in  default  thereof,  the 
debt  shall  immediately  become  due  and  be  col- 
lectible at  law,  and  a  breach  of  the  covenant  is 
distinctly  alleged  in  a  suit  for  the  debt,  and  the 
defendant  admits  the  breach,  but  offers  an  in- 
sufficient plea  in  avoidance  tiiereof,  no  issue  is 
raised  for  submission  to  a  jury. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §S  1343-1347 ;   Dec.  Dig.  <g=>459.] 


4.  Mortgages  ^s»408  —  Sbcttbity  Deed  — 
Breach  of  Condition— Waiver. 

Where,  in  a  contract  relating  to  a  loan  of 
money,  it  was  provided  that,  upon  failure  by 
the  borrower  to  maintain  a  certain  amount  of 
insurance  on  the  property  conveyed  as  security 
for  the  debt,  the  entire  loan  should  become  due 
and  payable  at  the  option  of  the  lender,  and  the 
insurance  was  canceled,  and  the  borrower  failed 
to  have  it  renewed,  and  to  maintain  it  in  ac- 
cordance with  the  contract,  and  after  this  fail- 
ure became  known  to  the  lender,  but  before  it 
was  claimed  that  there  was  default  rendering 
the  entire  debt  due,  past-due  interest  was  paid, 
the  acceptance  of  the  interest  would  not  amount 
to  a  waiver  of  the  right  to  declare  a  default, 
and  to  demand  and  enforce  payment  of  the  en- 
tire note.  The  interest  being  already  past  due, 
the  acceptance  thereof  was  not  a  waiver  of  the 
right  on  the  part  of  the  lender  to  insist  upon  full 
payment  of  the  debt 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  1172-1176 ;   Dec.  Dig.  <8=>408.1 


5.  Demurrer  to  Amended  Plea. 

The  court  did  not  err  in  sustaining  a  de- 
murrer to  the  defendant's  plea  as  amended. 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  L.  M.  Leva,  administrator, 
against  the  Mechanics*  Realty  &  Improve- 
ment Company.  Judgment  for  plaintiff,  ^and 
defendant  brings  error.    Affirmed. 

Bell  &  Ellis,  of  Atlanta,  for  plaintiff  in  er- 
ror. Rosser,  Brandon,  Slaton  ft  Phillips,  of 
Atlanta,  for  defendant  in  error. 

WADE,  J.    Judgment  affirmed. 
BROYLES,  J.,  not  presiding. 


(15  Ga.  App.  778) 

GUARANTEE  TRUST  ft  BANKING  CO.  et 

aL  V.  AMERICAN  NAT.  BANK, 

(No.  5550.) 

(Court  of  Appeals  of  Georgia.    Feb.  13,  1015.) 

(Sylldbua  hy  the  Court.) 

1.  Vendor  and  Purchaser  ^=>280  —  Ven- 
dor's Lien  —  Purchase- Mo  net  Notes  — 
Rights  of  Holder. 

Under  the  provisions  of  section  6037  of  the 
Civil  Code,  the  transferee  and  holder  of  a  prom- 
issory note  given  for  the  purchase  money  of 
land  may,  in  appropriate  proceedings,  subject 
the  land  to  his  debt  Hence,  in  a  suit  brought 
by  a  transferee  on  promissory  notes  which  recite 
that  tiiey  are  for  purchase  money  of  land  de- 
scribed, a  plea  denying  his  right  to  a  lien 
against  the  land  was  subject  to  demurrer. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  784>789,  791;  Dec 
Dig.  <ss>280.] 

2.  Bills  and  Notes  ^=s>534— Vendor  and 
Purchaser  ^=>258— Vendor's  Lien— Debt 
Secured— Atforney's  £^Ea 

(a)  In  a  suit  against  the  maker  of  a  note 
containing  a  stipulation  for  the  payment  of 
attorney's  fees,  when  he  has  been  served  in 
accordance  with  law  with  notice  of  the  holder's 
intention  to  sue  on  the  note,  and  the  principal 
and  interest  of  the  note  have  not  been  paid  <m 
or  before  the  last  return  day  of  the  term  of  the 
court,  the  plaintiff's  right  to  recover  for  attor- 
ney's fees  IS  not  affected  by  the  fact  that  after 
service  of  the  notice,  a  court  of  equity  appoint- 
ed receivers,  who  took  possession  of  the  assets 
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of  the  debtor;  nor  Ib  it  necessary  that  the  re- 
ceivers be  thereafter  served  with  the  statutory 
notice  in  order  to  fix  the  liability  for  attorney's 
fees. 

(b)  A  note  given  for  the  purchase  money  of 
land  may  include  a  stipulation  for  the  payment 
of  attorney's  fees  in  the  event  the  principal 
and  interest  is  not  padd  at  maturity,  and  in 
such  case,  upon  default  in  the  payment  of  the 
note,  if  the  holder  of  the  note  complies  with 
the  statutory  requirement  as  to  the  giving  of 
notice  ten  days  before  the  filing  of  the  suit, 
and,  by  reason  of  the  nOQpayment  of  the  note, 
liability  for  the  attorney's  fees  results,  the  at- 
torney's fees  become  a  part  of  the  indebtedness, 
and  the  obligation  of  the  deed  given  to  secure 
the  original  debt  extends  to  and  includes  the 
attorney's  fees.  ConsequentJy,  one  who  is  en- 
titled to  a  special  lien  for  purchase  money  upon 
described  real  estate  is  entitled  also  to  a  lien 
for  the  amount  of  any  attorney's  fees  to  which 
the  debtor  may  be  legally  subject. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Jfi  1946,  1947 ;  Dec  Di^.  <8=s» 
534;  Vendor  and  Furchaser,  Cent.  Dig.  §{  655- 
667 ;  Dec.  Dig.  <8=5>258.] 

3.  Courts  ^=>18&— City  Coubt  —  Jubisdio- 
TioN— Vbndob'b  Lien. 

The  establishment  of  a  lien  on  real  estate. 
is  not  a  suit  affecting  the  title  to  land,  and  the 
city  court  of  Atlanta  has  jurisdiction  to  declare 
a  special  lien  upon  real  estate  in  a  suit  upon 
notes  given  for  the  purchaae  money  of  such 
real  estate. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SI  412,  439,  440,  442,  447,  448,  451, 
452,  454,  458,  464,  465.  467,  468;  Dec  Dig. 
^=s>18&] 

4.  Tbial  ^=s>141— DiBEcnoN  of  Vebdiot. 

In  directing  a  verdict  the  trial  judge  takes 
the  peril  of  deciding  that  no  other  possible  ver- 
dict can  be  legally  rendered  than  that  to  be  di- 
rected:  but,  if  his  decision  be  correct,  the  with- 
drawal of  the  case  from  the  jury  is  not  legal 
error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  336;  Dec.  Dig.  <8=»141.] 

Elrror  from  City  Court  of  Atlanta ;  H.  M. 
Beld,  Judge. 

Action  by  the  American  National  Bank 
against  the  Guarantee  Trust  A  Banking  Com- 
pany and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

Dorsey,  Brewster,  Howell  ft  Heyman, 
Smith  ft  Hastings,  and  Chas.  T.  ft  L.  C.  Hop- 
kins, all  of  Atlanta,  for  plaintiffs  in  error. 
Smith,  Hammond  ft  Smith,  of  Atlanta,  for 
defendant  in  error. 


RUSSELL,  C  J.  On  August  12,  1918,  the 
American  National  Bank  brought  suit  in  the 
city  court  of  Atlanta  against  the  Guarantee 
Trust  ft  Banking  Company,  alleging  Itself  to 
be  the  bona  fide  holder  for  value  of  two 
certain  promissory  notes  executed  by  the  de- 
fendant, payable  to  the  order  of  F.  P.  H. 
Akers,  for  $3,250  each,  and  purchased  by 
the  plaintiff  before  maturity.  The  notes  fell 
due  June  6,  1913,  and  June  6,  1914,  respec- 
tively, and  each  contained  a  stipulation  that, 
in  the  event  the  first  note  became  due  and 
remained  unpaid  for  30  days,  the  other  im- 
mediately became  due.  The  first  of  the  notes 
became  due  and  remained  unpaid  for  more 


than  30  days  after  it  became  due  On  July 
8, 1918,  the  plaintiff  served  written  notice  on 
the  defendant  of  its  intention  to  declare  the 
second  note  due  and  to  bring  suit  on  both 
notes,  and  also  of  its  intention  to  ask  for  a 
judgment  for  attorney's  fees  as  provided  for 
in  the  notes,  and  for  a  special  lien  upon  cer- 
tain property  described  in  the  notes,  for  the 
purchase  money  of  which  they  had  been  giv- 
en. Attached  to  the  petition  were  copies  of 
the  notes,  each  of  which  contained  the  fol- 
lowing recitals: 

"Being  part  of  purchase  money  for  property 
located  at  and  known  as  No.  237  and  No.  241 
West  Peachtree  street,  in  the  city  of  Atlanta, 
Ga. ;"  and  '*we  have  given  two  notes  for  the 
deferred  payments  for  a  certain  piece  of  land, 
as  shown  by  bond  for  title  of  this  date,  aggre- 
gating $6,500,"  etc. 

There  was  also  attached  to  the  plaintiff's 
petition  a  copy  of  a  notice  of  intenticm  to 
bring  the  suit  and  ask  for  judgment  for  atr 
tomey's  fees,  and  for  a  special  lien  on  the 
property  described  in  the  notes.  Personal 
service  of  the  suit  was  effected  upon  Samuel 
B.  Smith,  president  of  the  defendant  corpora- 
tion, on  August  16,  1913. 

The  defendant  filed  a  demurrer  on  the 
grounds: 

*'(1)  Said  petition  sets  forth  no  facts  showing 
that  the  plaintiff  has  any  special  lien  upon  the 
proi)erty  described  In  the  seventh  paragraph  of 
said  petition.  While  said  petition  shows  that 
It  is  the  holder  of  the  notes  therein  described, 
it  does  not  show  that  the  plaintiff  is  the  holder 
of  the  legal  title  to  the  property  therein  de- 
scribed, or  that  it  holds  or  owns  any  lien  upon 
said  property  which  rests  upon  the  notes  de- 
scribed in  said  petition.  (2)  Because  the  claim 
for  attorney's  fees  is  not  shown  by  said  peti- 
tion to  rest  upon  any  lien  or  claim  of  title,  or 
title,  and  [appears]  to  be  in  no  wise  anything 
but  a  mere  contractual  demand  against  the  de- 
fendant company,  and  not  entitled  to  be  estab- 
lished against  said  land  as  a  claim  entitled  to 
either  legal  or  equitable  priority." 

The  defendant  company,  in  its  own  name, 
and  its  receivers,  J.  D.  Robinson  and  Harold 
Hirsch,  who  also  appear  as  defendants,  filed 
an  answer  admitting  the  execution  and  deliv- 
ery of  the  notes  in  question,  and  alleging  that, 
prior  to  the  suit,  the  defendant  company 
was  placed  by  the  superior  court  of  Bolton 
county  in  the  hands  of  the  receivers,  and 
that  no  notice  of  the  intention  to  bring  suit 
was  given  by  the  plaintiff  to  the  receiyers. 
It  is  denied  that  the  plaintiff  is  entitled  to 
recover  attorney's  fees,  or  to  have  a  special 
lien  established  upon  the  property  described 
in  the  petition.  The  defendants  further 
allege  that  no  application  for  authority  to 
bring  the  suit  was  made  to  or  granted  by 
Fulton  superior  court,  which,  it  is  alleged, 
has  full  and  exclusive  authority  in  the  ad- 
ministration of  the  assets,  liabilities,  and 
obligations  of  the  defendant;  that,  while 
the  notes  contain  an  obligation  to  pay  10  per 
cent,  of  principal  and  Interest  as  attorney's 
fees,  the  "case  does  not  disclose  that  the 
obligation  to  pay  attorney's  fees  Is  made  a 
part  of  any  retention  of  title,  claim  of  title. 
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orlle&liibelialf  of  thesaid  F.  P.  H.  Akers,  or 
that  any  such  claim  of  title,  retention  of  title, 
or  lien  was  transferred  by  said  P.  P.  H.  Akers 
to  the  American  National  Bank**;  that  any 
claim  for  attorney's  fees  is  one  of  general 
contractual  relationship,  existing  only  in  a 
like  way  with'  other  contractual  relations 
entered  into  by  and  in  behalf  of  the  defend- 
ant The  receivers  neither  admit  nor  deny 
that  title  was  reserved  in  Akers  and  trans- 
ferred to  the  American  National  Bank,  but 
say  if  there  was  any  the  plaintiff's  right  to 
maintain  the  suit  is  denied  on  account  of 
the  receivership  proceedinga  They  allege 
also  their  authority  from  the  superior  court 
to  interpose  a  defense  to  the  suit,  hut  submit 
that  the  issues  should  be  presented  to  the 
superior  court  and  the  question  of  amount 
and  priority  of  the  claim  be  settled  by  that 
court  in  connection  with  the  receivership 
proceedings;  and  they  deny,  for  the  reasons 
stated  above,  that  the  plaintiff  is  entitled 
to  a  special  lien  for  attorney's  fees  as  against 
the  property  in  their  hands.  Attached  to  the 
answer  is  a  copy  of  the  order  appointing 
James  D.  Robinson  and  Harold  Hirsch  re- 
ceivers of  the  defendant  corporation,  and 
delegating  to  the  receivers  authority  relative 
to  its  assets,  etc.,  with  special  authority  to 
them  to  defend  the  present  action. 

The  plaintiff  demurred  to  the  answer  gen- 
erally, on  the  ground  that  it  set  forth  no 
facts  constituting  a  defense.  There  were 
also  various  special  demurrers,  but  these 
were  not  passed  upon.  The  court,  after 
overruling  the  demurrer  to  the  petition, 
entered  the  following  order  on  the  demurrer 
to  the  answer: 

"Paragraph  1  of  this  demurrer  is  sustained, 
and  the  defendants'  plea  is  stricken." 

This^  Judgment  striking  the  answer  is  the 
basis  of  the  first  exception  presented  in  the 
writ  of  error.  Thereafter  a  verdict  for  princi- 
pal, interest,  and  attorney's  fees,  and  establish- 
ing a  special  lien  for  these  items  against  the 
lands  described  in  the  petition,  was  directed, 
and  Judgment  was  entered  thereon,  and  er- 
ror is  assigned  upon  the  ground  that  the 
court  erred  in  directing  the  verdict,  and  that 
the  Judgment  was  contrary  to  law. 

The  various  assignments  of  error  present 
the  following  questions:  (1)  Was  the  plain- 
tiff entitled  to  a  purchase-money  lien  upon 
the  real  estate  described  in  its  petition?  (2) 
Did  the  lien  extend  to  the  attorney's  fees 
stipulated  in  the  note ;  and  was  the  plaintiff 
debarred  from  insisting  upon  a  recovery  of 
attorney's  fees,  and  a  lien  for  the  amount 
thereof  by  the  fact  that  the  notice  of  inten- 
tion to  sue  was  served  only  upon  the  Guar- 
antee Trust  &  Banking  Company,  and  not 
upon  the  receivers?  (3)  Was  the  city  court 
of  Atlanta  without  Jurisdiction  to  adjudge 
and  establish  the  purchase-money  lien  upon 
the  property  described,  because  the  superior 
court  of  .Fulton  county  had,  in  the  exercise 
of  its  Jurisdictioii  in  another  caae^  appointed 


receivers  and  placed  them  In  charge  of  all 
the  assets  of  the  defendant  company,  with 
a  view  to  marshaling  the  company's  assets 
and  appropriating  them  to  the  payment  of 
debts  in  accordance  with  their  respective 
priorities?  (4)  Was  the  direction  of  a  ver- 
dict error  because  of  the  lack  of  evidence? 

[1]  1.  We  think  the  bank  was  clearly  en- 
titled to  a  purchase-money  lien  upon  the  real 
estate  described  in  its  petition.  The  petition 
sets  forth  specifically  the  nature  and  origin 
of  the  alleged  indebtedness,  and  exhibits  the 
notes  transferred  by  Akers,  in  which  the  de- 
fendant declares  that  they  were  given  for  the 
purchase  money  of  two  described  *  lots  on 
West  Peachtree  street  These  lots  are  fully 
described  and  identified  in  the  petition.  So 
that,  passing  for  the  present  other  objections 
(which  will  be  dealt  with  later),  the  plaintiff, 
by  virtue  of  the  transfer  of  the  notes,  which 
carried  with  it  all  of  Akers'  rights  as  to  the 
security  (Civil  Code,  §  4276),  and  in  accord- 
ance with  the  original  contract  between  the 
defendant  and  Akers,  was  entitled  to  a  lien 
for  the  purchase  money  of  the  property  iden- 
tified in  the  notes,  which  referred  also-  to 
the  bond  for  title  that  the  plaintiff  alleged 
had  been  transferred  to  it  Civil  Code,  H 
3330,   3347,   4276. 

[2]  2.  It  is  Insisted,  however,  by  learned 
counsel  for  the  plaintiff  in  error,  that,  even 
if  the  plaintiff  was  entitled  to  a  lien  ui>on  the 
land  for  the  amount  of  the  principal  and  in- 
terest of  the  note, -in  no  event  could  the 
amount  of  the  lien  be  increased  so  as  to  in- 
clude the  attorney's  fees  specified  in  the  note. 
The  objection  is  twofold:  First,  that  there 
is  no  provision  of  law  by  which  attorney's 
fees  can  be  Included  so  as  to  carry  a  lien 
provided  by  a  contract,  except  for  the  prin- 
cipal and  interest ;  and,  second,  that,  even  if 
the  defendant  could  have  been  bound  for  the 
attorney's  fees  if  there  had  been  no  receiv- 
ership, there  can  be  no  lien  in  this  case,  for 
no  notice  of  intention  to  sue  was  ever  served 
upon  the  receivers.  It  Is  admitted  in  the  de- 
fendant's answer  that  timely  written  notice 
of  intention  to  sue  and  claim  attorney's  fees 
was  served  upon  the  defendant  company; 
and,  although  it  is  alleged  that  no  such  notice 
was  ever  served  upon  the  receivers,  we  are 
of  the  opinion  that  no  further  notice  than 
that  given  was  necessary,  for  the  law  in  ref- 
erence to  notice  for  the  collection  of  attor- 
ney's fees  does  not  extend  to  receivers  of  the 
debtor.  A  receiver  is  a  mere  servant  of  the 
court,  acting  under  orders  from  the  court, 
and  his  compliance  with  the  terms  of  a  debt- 
or's conditional  contract  to  pay  attorney's 
fees  would  perhaps  be  unenforceable,  because 
it  would  be  impossible  for  a  receiver  to  com- 
ply with  the  terms  of  the  notice  and  pay  the 
principal  and  interest  of  the  debt  on  or  before 
the  last  return  day,  and  thereby  relieve  him- 
self ftom  the  payment  of  the  attorney's  fees, 
unless  the  court,  whose  servant  the  receiver 
i%  baa  authorized  or  directed  him  to  appro- 
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prlate  funds  in  his  hands  to  the  payment  of 
the  indebtedness.  There  was  no  difficulty, 
however,  in  the  way  of  the  directing  of  a  ver- 
dict as  against  the  maker  of  the  notes  in  the 
present  case,  because  the  maker  admitted 
service  of  the  notice ;  and  so  far  as  the  obli- 
gations of  the  maker  of  a  note,  whose  assets 
liave  been  placed  in  the  hands  of  a  receiver, 
are  concerned,  it  is  not  a  matter  that  affects 
the. receiver;  and  it  may  be  safely  said  that 
a  notice  to  a  debtor,  who  is  afterwards 
placed  in  the  hands  of  a  receiver,  follows  the 
Indebtedness  and  operates  to  bind  the  maker 
of  the  note,  if  the  principal,  interest,  and  at- 
torney's fees,  as  stipulated  in  the  note,  are 
not  paid. 

It  is  Insisted,  however,  that  even  If  the 
plaintiff  In  this  case  was  entitled,  under  the 
rulings  in  Harris  v.  Powers,  129  6a.  86,  58 
8.  £L  1038,  12  Ann.  Ca&  475,  and  McCall  v. 
Herring,  116  Ga.  239,  42  S.  E.  468,  to  a  Uen 
upon  the  land,  these  decisions  did  not  hold 
*  that  the  security  of  the  deed  extends  to  the 
attorney's  fees;  and  It  is  argued  that  no 
Georgia  case  can  be  found  In  which  It  is 
held  that  attorney's  fees  are  a  part  of  the 
purchase  money.  A  note  given  for  the  pur- 
chase money  of  land  may  include  a  stipula- 
tion for  the  payment  of  attorney's  fees  In 
the  event  the  principal  and  interest  of  the 
note  are  not  paid  at  Its  maturity;  cmd  in 
the  event  of  such  default,  if  the  holder  of 
the  note  complies  with  the  statutory  require- 
ment as  to  the  giving  of  notice  ten  days  be- 
fore the  filing  of  the  suit,  and,  by  reason  of 
nonpayment  of  the  note,  liability  for  the  at- 
torney's fees  results,  the  attorney's  fees  be- 
come a  part  of  the  ind^tedness,  and  the 
obligation  of  the  deed  given  to  secure  the 
original  debt  extends  to  and  includes  the  at- 
torney's fees  as  a  part  of  the  debt  as  a  whole. 
Consequently,  one  who  is  entitled  to  a  special 
Hen  for  purchase  money  upon  described  real 
estate  \b  also  entitled  to  a  lien  for  the 
amount  of  any  attorney's  fees  to  which  the- 
debtor  may  be  legally  subject  It  seems  to 
OS  that  the  rulings  in  McCall  v.  Walter,  71 
Ga.  287,  and  McCall  v.  Herring,  116  Ga. 
239,  42  &  EL  468,  support  the  principle  we 
have  Just  announced.  But  if  we  should  be 
in  error  as  to  this,  and  even  though  we  be 
pioneers  in  adjudicating  this  point,  we  think 
our  holding  is  supported  by  sound  reason, 
and  for  that  reason  the  holding  Is  unequivo- 
caL  Moreover,  an  examination  of  the  orig- 
inal record  in  Brown  v.  Sutton,  142  Ga.  — , 
83  S.  H  790,  discloses  that  seemingly  this 
question  was  involved  in  that  case,  and  that 
the  case  was  decided  in  accordance  with  the 
▼lew  we  entertain. 

[S]  8.  Under  the  rulings  In  Wheatley  v. 
Blalock,  82  Ga.  406,  9  S.  Bl  168,  Toung  v. 
Germanla  Savings  Bank,  6  Ga.  App.  130, 
02  8.  B.  999,  and  Bdenfield  v.  Bank  of  Mlllen, 
7  Ga.  App.  645,  67  S.  B.  896,  there  is  no 
merit  whatever  in  the  argument  that  the 
cit7  court  of  Atlanta  is  without  Jurisdiction 
84  S.E.-15 


to  establish  a  lien  upon  real  estate.  It  is 
directly  held  in  the  Wheatley  Case,  supra, 
that  the  establishing  of  a  lien  on  real  estate 
is  not  a  suit  affecting  title  to  land.  But  it 
is  insisted  that  the  fact  that  the  superior 
court  of  Fulton  county,  in  the  exercise  of 
its  jurisdiction  as  a  court  of  chancery,  had 
taken  charge  of  the  assets  of  the  Guarantee 
Trust  &  Banking  Company  and  was  admin- 
istering its  assets,  and  that  the  allowance  of 
a  lien  would  be  an  assumption  of  the  supe- 
rior court's  Jurisdiction  by  the  dty  court, 
whereas  the  duty  rests  upon  the  superior 
court  to  distribute  the  fund  in  hand.  It  is 
one  thing  to  create  a  lien,  and  another  thing 
to  determine  the  priority  to  which  it  is  en- 
titled; and  even  if  this  point  had  not  al- 
ready been  adjudicated  in  the  case  of  Amer- 
ican National  Bank  v.  Robinson,  141  Ga.  78, 
80  S.  B.  555,  we  cthould  hold  that  It  would  be 
time  enough  for  the  point  to  be  raised  before 
the  superior  court  whenever  that  Judicatory 
proceeds  to  render  a  decree  fixing  the  rela- 
tive rank  of  the  various  claims  seeking  a  dis- 
tributive part  oi  the  fund.  We  thhik,  how- 
ever, that  the  decision  in  the  case  above  dted 
settled  the  question  of  the  right  of  the  plain- 
tiff in  this  case  to  pursue  Its  remedy  in  the 
city  court  without  any  other  restrictions 
than  those  imposed  by  law  in  a  similar  case, 
where  neither  of  the  parties  were  before  a 
court  of  equity. 

[41  4.  There  is  not  only  the  exception  that 
the  verdict  was  erroneous  because  the  court 
was  without  power  and  authority  to  render 
such  a  Judgment  as  was  rendered,  but  it  is 
further  urged  that  even  if  the  court  was 
clothed  with  Jurisdiction,  and  a  verdict  for 
the  plaintiff  might  have  been  found  by  a 
Jury,  it  was  nevertheless  error  to  direct  a 
verdict.  A  court  can  never  direct  a  verdict, 
unless  no  other  finding  can  legally  be  reach- 
ed than  that  directed.  In  the  present  case 
it  must  be  assumed  that  the  withdrawal  of 
the  case  from  the  consideration  of  the  Jury 
and  the  directing  of  a  finding  was  harmless, 
because  the  particular  verdict  directed  could 
not  have  been  prevented  otherwise  than  by 
a  lack  of  evidence  on  some  particular  point 
essential  to  the  plaintHTs  case,  for  the  case 
is  not  one  In  which  there  is  a  conflict  In  the 
evidence.  The  court  might  have  rendered  a 
judgment  for  the  principal.  Interest,  and 
costs;  and,  under  the  ruling  in  Valdosta, 
etc.,  R.  Co.  V.  Citizens'  Bank  of  Valdosta, 
14  Ga.  App.  329,  80  S.  B.  913,  under  the  ad- 
mission of  the  service  of  the  notice  of  in- 
tention to  sue,  the  Jury  would  have  been 
obliged  to  ifaid  a  verdict  for  the  attorney's 
fees.  The  admission  of  the  execution  of 
the  notes,  and  the  admission  that  the  real 
estate  referred  to  was  that  described  in  the 
petition,  required  the  establishment  of  the 
plaintiff's  lien.  So  there  could  have  been  nt« 
harmful  error  in  the  direction  of  the  verdict 

We  decline  to  grant  the  motion  of  the  de- 
fendant in  error  for  the  award  of  10  IM  i 
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cent  damages  for  a  frivolous  appeal  in  this 
case,  although  we  are  perfectly  satisfied  that 
our  ruling  upon  the  allowance  of  a  Hen  upon 
the  real  estate  for  the  attorney's  fees  speci- 
fied in  the  purchase-money  notes  is  correct 
We  overrule  the  motion,  not  only  because 
the  precise  question  has  not  hitherto  J)een 
directly  adjudicated,  but  also  because  it  does 
not  directly  appear  from  the  record  that  the 
plaintiff  in  error  in  this  case  filed  a  super- 
sedeas bond,  whereby  the  defendant  in  er- 
ror was  prevented  from  proceeding  to  en- 
force its  Judgment,  including  the  lien  for 
attorney's  fees. 
Judgment  affirmed. 


(15  Ga.  App.  794) 

PIDOOCK  V.  NAOB  et  aL    (No.  5709.) 
(Court  of  Appeals  of  Georgia.    Feb.  13,  1916.) 

(ByUalut  hy  the  Cowrt.) 

L  Fbaudb,  Statute  of  ^=»149— Operation— 
Exceptions— Pebfobmancb  of  Contbact. 
The  amendment  to  the  petition  brought  the 
action  within  an  exception  to  the  statute  of 
frauds,  and,  under  the  ruling  in  this  case  when 
it  was  previously  before  this  court  (Pidcock  v. 
Nace,  14  Ga.  App.  183,  80  S.  B.  526),  the  peti- 
tion, as  amended,  set  forth  a  good  cause  of 
action. 

I£id.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  §  359;    Dec.  Dig.  <9=»149.] 

2.  Jxjdghbnt  ^=:>725  —  Evidence  —  Pabtneb- 

8HIPS. 

The  judgment  obtained  against  the  plain- 
tiffs by  a  creditor  of  the  partnership,  which  bad 
been  dissolved,  though  not  admissible  for  the 
purpose  of  fixing  liability  on  the  defendant,  was 
admissible  in  proof  of  the  amount  of  the  indebt- 
edness alleged  to  have  been  paid  by  certain  par- 
ties formerly  composing  the  partnership  in  be- 
half of  others  who  were  alleged  to  have  assumed 
all  the  liabilities  of  the  partnership  at  the  time 
of  its  dissolution,  and,  who,  in  consequence  of 
a  contract  to  that  effect,  were  alleged  to  be 
liable  to  the  plaintiff  in  the  amount  represented 
by   the  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
CJent.  Dig.  SS  1255-1257 ;    Dec.  Dig.  i©=»725.] 

3.  Appeal  and   Ebbob   ^=»1008— Contbacts 

^=»17e  —  CONBTBUCTION  —  DETEB^aNATlON 
— APPEAIi. 

It  is  the  duty  of  the  court  to  construe  un- 
ambiguous contracts.  In  case  of  ambiguity,  the 
construction  becomes  a  matter  of  fact  for  the 
jury.  A  contract  which  provides  that  certain 
named  parties  are  to  assume  all  the  debts  of  a 
designated  partnership,  "except  such  debts,  if 
any,  that  [the  two  retiring  partners]  have  con- 
tracted that  do  not  appear  m  the  statement  here- 
to attached  marked  'Exhibit  A,' "  if  ambiguous 
at  all,  may  properly  be  construed  as  a  limitation 
of  the  retiring  partners'  liability,  excluding  any 
other  debts  than  those  mentioned  in  Uie  exhibit, 
unless  such  debts  had  been  contracted  by  the  re- 
tiring partners  themselves,  and  this  construc- 
tion cannot  properly  be  set  aside  when  found  by 
a  judge  sitting  both  as  a  court  and  jury. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S!  3955-3960,  3962-3969 : 
Dec.  Dig.  <@=s>1008;  Contracts,  Cent.  Dig.  §§ 
767-770,  917,  956,  979,  1041,  1097,  1825 ;  J>eo. 
Dig.  <8=>176.] 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  W.  E.  Thomas,  Judge. 


Action  by  O.  J.  Nace  and  others  against 
F.  R.  Pidcock.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

L.  L.  Moore  and  Shipp  &  Kline,  all  of 
Moultrie,  for  plaintiff  in  error.  T.  H.  Park- 
er, of  Moultrie^  for  defendant  in  error. 

BUSSELL,  O.  J.  [1]  The  contract  apon 
which  this  action  is  based  is  set  out  in  sub- 
stance in  the  decision  rendered  by  tills  court 
upon  a  former  hearing.  Pidcock  v.  Nace,  14 
Ga.  App.  183,  80  S.  E.  526.  The  plaintiffs, 
prior  to  the  entering  of  the  remittitur  revers- 
ing the  judgment  rendered  on  the  first  trial, 
amended  their  petition,  hy  alleging  a  com- 
plete performance  by  them  of  the  contract 
in  question,  and  (based  upon  that  perform- 
ance as  a  consideration)  alleged  an  agree- 
ment by  the  defendants  to  assume  all  debts 
then  owing  by  the  Star  Lumber  Company, 
except  such  (if  any)  as  had  been  contracted 
by  E.  S.  Nace  and  C.  J.  Nace.  This  amend- 
ment operated  to  bring  the  case  within  the  > 
exceptions  stated  in  section  3223  of  the  Civil 
Code,  and  which  we  held  would  be  necessary 
to  take  it  out  of  the  operation  of  section 
3222  of  the  Code,  generally  referred  to  as  the 
statute  of  frauds. 

[2]  2.  The  finding  of  the  trial  judge  for  the 
plaintiff,  based  upon  tlxe  evidence  in  the  rec- 
ord, did  not  amount  to  a  holding  tliat  the 
judgment  as  obtained  by  Green  &  Co.  against 
the  Star  Lumber  Company,  composed  of  E. 
S.  and  C.  J.  Nace  and  A.  E.  Williams,  for 
the  amount  of  an  account  due  Green  &  Go. 
by  them,  was  res  judicata  and  binding  up- 
on Pidcock.  That  judgment,  however,  was 
admissible  ih  evidence  as  proof  of  the  fbct 
that  the  Star  Lumber  Company  were  indebt- 
ed to  Green  &  Co.  in  the  amount  of  the  judg- 
ment, but  not  for  the  purpose  of  fixing  lia- 
bility upon  Pidcock.  It  was  other  evidence 
in  the  case  which  fixed  the  liability  of  Pid- 
cock to  the  Naces  to  be  the  amount  of  the 
judgment  which  Green  &  Co.  liad  obtained 
against  the  Star  Lumber  Company.  Williams, 
a  codefendant  with  the  Naoes  in  the  suit  of 
Green  &  O).  against  the  Star  Lumber  Com- 
paq, and  a  codefendant  with  Pidcock  in  the 
present  case,  and  who  was  proved  to  be  the 
person  who  contracted  the  original  debt  with 
Green  &  Co.  in  behalf  of  the  Star  Lumber 
Company,  according  to  the  testimony,  ad- 
mitted that  the  account  was  correct,  and  also 
admitted  that  it  was  one  of  the  accounts 
which  was  a  part  of  the  consideration  of  the 
contract  of  sale  in  question.  Without  decid- 
ing as  to  whether  this  admission  on  the  part 
of  Williams  was  sufficient  to  fix  liability  on 
Pidcock,  it  is  enough  to  say  that  it  authorized 
the  jury  to  find  that  the  account  was  correct. 
The  defendant  offered  no  evidence  to  rebut 
any  of  the  evidence  for  the  plaintiffs;  and. 
under  the  construction  that  the  court  gave 
the  written  contract,  a  judgment  for  the 
plaintiffs  was  a  proper  one. 
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[3]  3.  The  contract  contains  the  following 

stipulations: 

"The  said  B.  S.  Nace  and  C.  J.  Nace  hereby 
warrant  that,  so  far  as  they  know,  the  debts  of 
the  Star  Lumber  Company  do  not  exceed  the 
Bum  of  $2,786.76.  They  hereby  warrant  unto 
the  said  F.  R.  Pidcock  and  A.  E.  WUliams  that 
if  they  themselves  have  contracted  any  debts 
aj^inst  the  Star  Lumber  Company,  not  men- 
tioned in  the  exhibit  hereto  attached,  they  will 
be  responsible  for  and  assume  said  debts.  The 
said  F.  R.  Pidpock  and  A.  E.  Williams  are  to 
assume  all  debts  now  owing  by  the  Star  Lumber 
Company,  except  such  debts,  if  any.  that  the  said 
¥L  S.  Nace  and  O.  J.  Nace  themselvee  have  con- 
tracted that  do  not  appear  in  the  statement 
hereto  attached  and  marked  ^Exhibit  A.' " 

The  debt  of  Green  &  Co.  was  not  named  in 
the  exhibit,  and,  according  to  the  evidence^  it 
was  not  a  debt  contracted  by  either  of  the 
Naces,  but  was  a  debt  contracted  by  WilUams 
during  the  time  he  was  manager  of  the  Star 
Lumber  Company.  The  plaintiff  in  error 
contends,  however,  that  the  following  evi- 
dence of  E.  S.  Nace  concludes  the  issue 
against  the  plaintiffs: 

*'Mr.  Williams,  according  to  his  statement, 
showed  that  the  Star  Lumber  Company  owed 
Green  &  Co.  something  like  $80.  I  did  not 
know  that  he  owed  them  anything,  only  from 
his  statement  I  was  not  keeping  the  books 
^  *  *  as  to  what  the  Star  Lumber  Company 
owed  Green  &  Co.  at  the  time  C.  J.  Nace  and 
myself  delivered  this  property  to  Williams  and 
Pidcock.  All  I  know  about  it  was  Williams' 
statement  that  fie  owed  them  $85.  Mr.  Pidcock, 
the  defendant  was  present  in  Judge  McKenzie's 
office  when  Mr.  Williams  made  the  statement  to 
me  that  ihe  Star  Lumber  Company  owed  Green 
A  Co.  $85.  That  was  at  the  time  and  place 
that  the  contract  in  question  was  signed,  and 
at  the  time  and  place  where  the  property  was 
delivered  under  the  contract,  and  at  the  time 
Pidcock  and  Williams  agreed  to  pay  the  debts 
mentioned  in  the  contract.'* 

The  plaintiff  in  error  contends  that  this 
evidence  showed  conclusively  that  the  Naces 
bad  notice  of  this  indebtedness,  and  there- 
fore that,  under  the  provisions  In  the  con- 
tract, he  was  not  liable  for  this  reason.  The 
jndge^  however,  acting  as  both  court  and 
jury,  placed  a  different  construction  upon 
the  contract,  and  held  that  this  was  one  of 
the  accounts  for  which  Pidcock  and  Wil- 
liams were  liable.  We  will  not  say  that  this 
was  an  erroneous  judgment  The  contract, 
to  say  the  least,  is  susceptible  of  more  than 
one  construction.  The  cardinal  rule  for  the 
construction  of  contracts  is  to  ascertain  the 
intention  of  the  parties  (Civil  Code,  S  4265) ; 
and,  in  construing  contracts,  it  is  important 
to  look  to  the  substantial^  purpose  which 
mnst  be  supx>osed  to  have  influenced  the 
minds  of  the  parties,  rather  than  to  the  de- 
tails provided  for  making  the  purpose  ef- 
fectual (lUges  V.  Dexter,  77  Ga,  86).  It  does 
not  appear  whether  the  contract  had  been 
actually  signed  at  the  time  of.  the  statement 
of  WilUams  as  to  the  account  due  Green  & 
Co.  But,  be  that  as  it  may,  it  Is  evident. 
from  both  the  evidence  of  Nace  and  the  tes- 
timony showing  the  admissions  of  Williams 
and  the  acts  of  the  parties,  that  it  was  the 


intent  of  the  Naces,  and  was  understood  by 
Williams  and  Pidcock,  that  the  Naces,  after 
signing  the  contract,  were  to  be  liable  only 
for  debts  the  Naces  themselves  had  contracted 
in  behalf  of  the  Star  Lumber  Company,  if 
any,  which  were  not  named  in  the  contract. 
This  construction,  therefore,  would  be  bind- 
ing on  Pidcock  (Lynch  v.  Goldsmith,  64  Ga. 
51),  for,  where  the  language  of  a  written  con- 
tract "is  ambiguous  and  may  be  fairly  un- 
derstood in  more  ways  than  one,  it  should  be 
taken  in  the  sense  put  upon  it  by  the 
parties  at  the  time  of  its  execution*'  (Armi- 
stead  V.  McGuire,  46  Ga.  232).  The  general 
rule  is  that  where  a  contract  is  free  from 
ambiguity,  and  no  question  of  fact  is  in- 
volved, the  construction  of  it  is  solely  for  the 
court  (McLelland  v.  Singletary,  113  Ga.  601, 
38  S.  E.  942) ;  but,  where  the  terms  of  a  con- 
tract are  ambiguous,  its  meaning  should  be 
left  to  the  Jury  (Civil  Code,  {  4266 ;  Ersklne 
V.  Duffy,  76  Ga.  662).  In  the  present  case  the 
trial  judge,  if  he  considered  the  contract 
ambiguous,  had  but  to  act  in  his  capacity  as 
a  jury,  under  the  agreement  in  this  case, 
and  thus  decide  what  was  the  real  intention 
of  the  parties.  As  we  view  the  case,  he  did 
not  err  in  his  judgment  finding  for  the  plain- 
tiff. 
Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 


CL6  Ga.  App.  797) 

W.  H.  MITCHELL  &  CO.  v.  ATLANTIC 
COAST  LINE  R.  CO. 

(No.  5713.) 

(Court  of  Appeals  of  Georgia.    Feb.  IS,  1915.) 

(ByUahui  hy  the  Court.) 

1.  ComiXBCS   ^=»8— iNTBBSTA'ra   SHIPlflBWT&— 

What  Law  Govkbns. 

The  Ck>ngre8s  of  the  United  SUtes  has,  by 
section  20  of  the  Interstate  Commerce  Act  of 
1887.  as  amended  by  the  Hepburn  Act  of  June 
29,  1906,  S  7,  pars.  11,  12  34  Stat  593,  c 
3591  (U.  S.  Comp.  1913,  S  8592),  known  as  the 
"Carmack  amenament,"  legislated  directly  up- 
on the  carrier's  liability  for  loss  of  or  damage 
to  interstate  shipmeDts;  and  this  legislation 
supersedes  all  regulations  and  policies  of  Uds 
state  upon  the  same  subject. 

[Ed.  Note.— For  other  cases,  see  Commeroe, 
Cent.  Dig.  S  5;    Dec  Dig.  «=>8.] 

2.  Carbisbs  «=>159— Shipment  (Contract- 
Limitation  ON  Liability— VAuniTY. 
Upon  common-law  principles  and  authori- 
ties, where  a  shipper  signs  and  accepts  from 
a  carrier  a  bill  of  lading  issued  by  a  carrier 
containing  a  clause  stipulating  that  "claims 
for  loss  or  damage  shall  be  made  in  writing 
to  the  agent  at  point  of  delivery  promptly  aft- 
er arrival  of  the  property,  and  if  delayed  for 
more  than  ten  days  after  the  delivery  of  the 
property,  or  after  due  time  for  the  delivery 
thereof,  no  carrier  hereunder  shall  be  liable 
in  any  event,"  it  constitutes  a  binding  contract ; 
and  this  clause  is  not  void  upon  the  ground 
that  the  carrier  seeks  thereby  to  limit  its  lia- 
bility, and  does  not  give  as  consideration  there- 
fof  extra  service  or  monetary  consideration  to 
the  shipper,  or  that  it  is  contrary  to  the  pub- 
lic policy  of  the  state.     Such  a  clause,  when 
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applied  to  shipments  of  perishable  products, 
such  as  turnips,  is  not  an  unreasonable  limita- 
tion as  to  the  time  in  which  the  daim  is  to 
be  presented. 

_[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §8  668-671,  699-703%,  711-714, 
718,  718%i;    f)ec.  Dig.  «=5>169.] 

3.  Appeal  and  Ebioob  ^s>864-nJnDaHBNT— 
Incobbeot  Reasons. 

A  correct  judgment  will  not  be  reversed 
even  if  the  reason  stated  for  its  rendition  is 
incorrect  or  insufficient 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3403.  84M,  84%^^4, 
3427-^3430 ;   Dec.  dS.  «g=>&l]^ 

Error  from  City  Conrt  of  ThomasYllle; 
W.  H.  Hammond,  Judge. 

Action  by  W.  H.  MItcheU  ft  Co.  against  the 
Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    AfQrmed. 

Snodgrass  ft  Maclntyre,  of  Thomasvllle, 
for  plaintiff  in  error.  Bennet  ft  Branch  and 
Russell  Snow,  all  of  Quitman,  and  J.  H.  Mer- 
rill, of  ThomasYiUe^  for  defendant  in  er- 
ror. 

RUSSELL,  O.  J.  W.  H.  MItcheU  ft  Co. 
brought  suit  against  the  Atlantic  Coast  Line 
Railroad  Company,  alleging  damage  to  a 
car  of  turnips  shipped  by  the  plaintiffs  over 
the  defendant's  line  of  railway  under  a  bill 
of  lading  issued  by  the  defendant  as  the 
original  carrier,  from  ThcHnasvUle^  Ga.,  to 
New  York.  The  damage  was  alleged  to  have 
been  caused  by  the  negligent  failure  to  trans- 
port and  deliver  the  turnips  to  the  consignee 
within  a  reasonable  time.  The  defendant  de- 
nied the  material  allegations  of  the  petition, 
and  contended,  not  only  that  the  allegations 
of  negligence  were  untrue,  but  defended  fur- 
ther upon  the  ground  that  the  plaintiffs  had 
failed  to  make  claim  for  the  loss  or  damage 
within  ten  days  from  the  time  of  the  alleged 
loss,  as  they  contracted  to  do  in  the  bill  of 
lading  Issued  to  and  signed  by  them,  and  un- 
der which  the  shipment  was  made.  Upon 
the  trial  it  was  agreed  that  no  notice  of  loss 
was  given  the  defendant  other  than  the 
present  suit,  which  was  filed  May  26,  1913; 
that  the  car  reached  New  York  May  11th 
(Sunday);  that  the  bUl  of  lading  was  signed 
by  the  shipper;  that  the  turnips  reached 
New  York  In  a  depreciated  condition,  and  to 
the  amount  claimed  by  the  plaintiffs.  The 
bill  of  lading  was,  by  consent,  introduced 
in  evidence.  It  appears  to  have  been  issued 
May  7,  1913.  There  was  evidence  on  behalf 
of  the  defendant  tending  to  show  what  was 
a  reasonable  time  in  which  the  car  of  turnips 
should  have  reached  New  York,  and  evidence 
on  the  part  of  the  plaintiffs  tending  to  show 
a  less  time  to  be  reasonable. 

No  demand  for  trial  by  jury  was  made, 
and  the  court,  upon  consideration  of  the  evi- 
dence adduced  and  the  admissions  made  by 
each  party,  and  after  argument  by  counsel, 
entered  the  following  judgment: 


It  is  ordered,  considered,  and  adjudged  by 
the  court  that  the  defendant  was  negligent  in 
the  matter  of  transmitting  and  delivering  the 
car  of  turnips  in  question.  It  is  further  ot^ 
dered  and  adjudged  that  the  contract  in  the 
bill  of  lading,  requiring  claim  to  be  presented 
in  ten  days,  was  binding,  and  was  not  complied 
with,  and  the  finding  of  the  court  is  there- 
fore in  favor  of  the  defendant  recovering  of 
plaintiff  the  costs  of  this  case.*' 

To  this  judgment  the  plaintiff  excepted 

upon  the  following  grounds: 

''Because  it  is  contrary  to  the  evidence  in 
the  case.  Because  the  evidence  shows  that 
the  liability  of  the  carrier  defendant  was  that 
of  a  common  carrier,  and  that  the  sJleged  spe- 
cial contract  npon  the  bill  of  .lading:  was 
nudum  pactum;  there  being  no  consideration 
for  it  (2)  Because  the  jud^nent  was  without 
evidence  to  sustain  it;  the  evidence  distinctly 
showing  that  no  special  service  was  rendered 
plaintiff,  and  ,no  reduction  made  in  freight  in 
this  matter.  The  evidence  shows  that  there 
could  have  been  no  reduction  in  the  freight 
allowed  plaintiff,  as  there  was  only  one  ^- 
fective,  one  published  rate  applicable  to  this 
shipment  (3)  The  iudgmeht  is  contrary  to 
law.  The  evidence  shows  that  the  defendant 
carrier  sought  to  limit  its  liability,  and  gave  as 
consideration  therefor  no  extra  sefrv&es  ot 
monetary  consideration  to  i^ntiff.  The  evi- 
dence shows  that  tiie  liability  of  the  defend- 
ant company  is  that  of  a  common  carrier,  and 
there  was  no  special  contract  effective  betweoi 
the  plaintiff  and  defendant*' 

[1]  1.  As  the  law  now  stands,  It  Is  too 
well  settled  to  admit  of  doubt  that  the  lia- 
bility of  common  carriers  for  loss  of  or  dam- 
age to  Interstate  shipments  is  to  be  deter- 
mined solely  from  the  provisions  of  section 
20  of  the  Hepburn  act  of  June  29,  1906  (34 
Stat  684,  c.  3591),  known  as  the  ''Oarma<A 
amendment,"  and  from  the  interpretation 
given  this  act  of  Congress  by  the  federal 
court  of  highest  authority.  This  'legis- 
lation supersedes  all  the  regulations  and  pol- 
icies of  a  particular  state."  Adams  Express 
Co.  V.  Croninger,  226  U.  &  491,  33  Sup.  Gt 
148,  57  L.  Ed.  314,  44  L.  B.  A.  (N.  S.)  257. 

'The  Carmack  amendment  manifested  the 
purpose  of  Congress  to  bring  contracts  for  in- 
terstate shipments  under  one  uniform  rule  or 
law,  and  therefore  withdrew  them  trom  the  in* 
fluence  of  state  regalation."  K.  CL  Sou.  Ry. 
Co.  V.  Carl.  227  XL  S.  639,  33  Sup.  Ct  391« 
57  L.  Ed.  683. 

[2]  2.  The  amendment  above  referred  to 

is  that: 

"Any  common  carrier,  railroad  or  transporta- 
tion company  receiving  property  for  transpor- 
tation from  a  point  in  one  state  to  a  point  in 
another  state  shall  issue  a  receipt  or  bill  of 
lading  therefor  and  shall  be  lutble  to  the 
lawful  holder  thereof  for  any  loss,  damage,  or 
injury  to  such  property  caused  by  it  or  by  any 
common  carrier,  railroad,  or  transportatioa 
company  to  which  such  property  may  be  de- 
livered, or  over  whose  line  or  lines  such 
property  may  pass,  and  no  contract,  receipt, 
rule,  or  regulanon  shall  exempt  such  common 
carrier,  railroad,  or  transportation  company 
from  the  liability  hereby  imposed:  Provided, 
that  nothing  in  this  section  shall  deprive  any 
holder  of  such  receipt  or  bill  of  lading  of  any 
remedy  or  right  of  action  which  he  has  under 
existing  law.  •  •  •  The  common  carrier, 
railroad,  or  transportation  company  Issuing 
such  receipt  or  bill  of  lading  shall  be  entitled 
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to  recover  from  the  common  carrier,  railroad 
or  transportation  company  on  whose  line  the 
loss,  damage  or  injunr  shall  have  been  sus- 
tained, the  amount  of  such  loss/  damage,  or 
injuiry,  as  it  may  be  required  to  pay  to  the 
owners  of  such  property,  as  may  be  evidenced 
by  any  receipt,  judgment,  or  transcript  there- 
of." 

The  stipulation  which  the  plaintiffs  in  er- 
ror contend  is  void  for  lack  of  consideration 
is  as  follows: 

"Claims  for  loss  or  damage  shall  be  made 
in   writing  to  the  agent  at  point  of  delivery 

Sromptly  after  arrival  of  the  property,  and 
!  delayed  for  more  than  ten  days  after  the 
delivery  of  the  property,  or  after  due  time 
for  tiie  delivery  thereof,  no  carrier  hereunder 
shall  be  liable  in  any  event" 

The  defendant,  of  course,  contends  that 
the  clause  is  a  valid  clause,  even  though 
without  any  special  consideration,  and  that 
because  of  the  plaintiffs'  admitted  failure  to 
make  the  claim  within  ten  days,  they  are 
not  entitled  to  recover.  Both  parties  rely 
upon  the  later  decisions  of  the  Supreme 
Court  of  the  United  States  as  authority  for 
their  respective  contentions,  and  each  dtes 
the  cases  of  Adams  Express  Co.  v.  Cronln- 
ger,  supra,  Kansas  City  Sou.  By.  Go.  v.  Carl, 
supra,  and  M.,  K.  &  T.  By.  Co.  v.  Harrlman, 
227  U.  S.  657,  83  Sup.  Ct.  397,  57  L.  Ed. 
690.  In  none  of  these  cases,  however.  Is 
the  exact  point  dealt  with  that  is  here  rais- 
ed. The  cases  dted  deal  with  the  validity 
of  contracts  in  which  the  carriers  attempted 
to  limit  the  liability  in  case  of  loss  or  dam- 
age to  a  valuation  agreed  upon  for  the  pur- 
pose of  determining  which  of  two  alterna- 
tive rates  should  be  applied  to  the  parti- 
cular shipment;  and,  relative  to  this.  In 
the  Harrlman  Case  it  was  said : 

*'It  is  not  unreasonable,  and  in  fact  is  the 
method  approved  by  the  Interstate  Commerce 
Commission,  in  graduating  freight  according  to 
value,  to  divide  the  particular  subject  of  trans- 
portation into  two  classes— those  above  and 
those  below  a  fixed  amount-~ahd  the  estab- 
lishment of  two  cattle  rates,  one  based  on  a 
minimum  fixed  value  and  the  other  on  the  actu- 
al value,  is  not  a  violation  of  the  Oarmack 
amendment  to  the  Hepburn  act'' 

Upon   another  point  ruled  In  that  case, 

^Hiich,  though  not  identical,  is  very  similar 

to  the  one  here  involved,  the  court  said : 

"Limitation  of  the  time  within  which  to 
bring  actions  is  a  ut»ual  and  reasonable  provi- 
sion, and  there  is  nothing  in  the  policy  of  the 
Carmack  amendment  that  is  violated  theteby." 

Further  in  the  opinion  on  page  672  of  227 

U.  S.,  on  page  401  of  33  Sup.  Ct.  (57  L.  Ed. 

690),  it  is  said: 

'The  liability  imposed  by  the  statute  [Car- 
mack  amendment  to  the  Hepburn  act]  is  the 
liability  imposed  by  the  common  law  upon  a 
conmion  carrier,  and  may  be  limited  or  quali- 
fied by  special  contract  with  the  shipper,  pro- 
vided the  limitation  or  qualification  be  just  and 
reasonable,  and  does  not  exempt  from  loss  or 
responsibility  due  to  negligence.  [Citing  cases.] 
The  policy  of  statutes  of  limitation  is  to  en- 
courage promptness  in  the  bringing  of  actions, 
that  the  parties  shall  not  suffer  by  loss  of  evi- 
dence from  death  or  disappearance  of  witness- 
es, destruction  of  documentSj  or  failure  of  mem- 
ory. But  there  is  nothing  m  the  policy  or  ob- 
ject of  such  statutes  which  forbids  the  parties 


to  an  agreement  to  provide  a  shorter  period, 

Provided  the  time  is  not  unreasonably  short, 
'hat  is  a  question  of  law  for  the  determination 
of  the  court.  Such  stipulations  have  been  sns- 
tained  in  insurance  policies.  Riddlebarger  v. 
Hartford  Ins.  Co.,  7  WaU.  386  [19  L.  Ed. 
257]." 

Among  the  decisions  cited  as  a  basis  for 
the  conclusions  reached  by  the  court  in  the 
above  quotation  is  the  case  of  Express  Co. 
v.  Caldwell,  21  Wall.  264,  22  L.  Ed.  656, 
in  which  a  stipulation  similar  to  that  here 
Involved  was  held  to  be  valid.  Neither  in 
that  case  (nor  In  the  numerous  cases  there 
dted)  is  there  anything  to  show  that  there 
is  consideration  for  the  contract  of  limita- 
tion. It  at  least  appears  inferentially,  there- 
fore, that  the  Supreme  Court  of  the  United 
States  would  not  consider  the  contract  here 
attacked  &b  void  for  the  reason  that  there  is 
admittedly  no  special  consideration  supportr 
Ingit. 

In  1  Moore  on  Carriers  (2d  Ed.)  480,  i  24, 
It  is  said: 

"The  carrier  may  lawfully,  by  contract  with 
the  shipper  made  by  clause  or  stipulation  in 
the  bill  of  lading  or  shipping  receipt,  or  otheiv 
wise,  provide  a  reasonable  time  within  which 
the  shipper  shall  present  his  daim  or  give 
notice  of  claim  for  loss  or  damage,  and  the 
manner  of  giving  such  notice  or  presenting  his 
daim.  and  limit  its  liability  to  cases  in  whidi 
the  claim  shall  be  presented  or  notice  given  in 
accordance  with  the  terms  of  the  contract 
Such  agreements  are  not  against  the  policy 
of  the  law,  and  of  the  right  to  make  condi- 
tions of  this  diaracter  there  is  now  no  question. 
They  do  not  relieve  carriers  from  any  part 
of  their  obligations  as  common  carriers.  Ab 
such  they  are  bound  to  the  same  dilig^oe,  fidel- 
ity, and  care  as  they  would  be  required  to  ex- 
erdse  if  no  such  stipulation  had  been  nuide. 
AU  that  the  stipulation  requires  is  that  the 
shipper  shall  make  his  daim  in  season  to 
enable  the  carrier  to  ascertain  the  facts,  and 
it  specifies  what  that  time  shall  be.  The  only 
(question  that  can  arise  is  whether  the  condi- 
tion is  a  reasonable  one,  with  reference  to  the 
drcnmstanoes  of  any  particular  case.  Such 
contracts,  when  the  tlnoie  and  conditions  are 
not  unreasonable,  are  univeisally  upheld  by 
the  courts,  and  the  right  to  recover  on  a  claim 
for  loss  or  damage  will  be  barred,  if  the  con- 
ditions of  the  contract  are  not  complied  with." 

The  only  direct  authority  on  the  precise 
point  since  the  passage  of  the  Carmack 
amendment,  that  we  have  found,  is  from  our 
own  Supreme  Court,  which  in  the  case  of 
Post  V.  A  C.  L.  Rd.  Co.,  138  Ga.  764,  76  S. 
E.  45,  said,  in  dealing  with  a  contract  con- 
taining a  provision  similar  to  the  one  here 
involved: 

^'However  this  may  be  held,  that  section  of 
the  act  [Carmack  amendment]  does  not  prohibit 
an  agreement  providing  a  reasonable  time  with- 
in which  the  shipper  shall  present  his  claim 
or  give  notice  of  daim  for  loss  or  damage,  and 
that  the  carrier  shall  not  be  liable  unless  such 
notice  is  given  or  daim  made  within  the  pre- 
scribed time." 

Here  it  will  be  seen  that  no  allusion  is 
made  to  any  consideration  to  support  the 
time  limitation  referred  to;  and  upon  in- 
vestigation we  find  that  this  ruling  is  in 
line  with  quite  a  long  array  of  decisions  of 
that  court,  as  well  as  other  courts,  uphold- 
ing the  validity  of  limitations  aa  to  time  of 
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loss  or  damage  ander  policies  of  Insurance 
and  other  contracts,  and  for  which  no  special 
consideration  is  given.  We  are  inclined  to 
think  that  we  are  bound  by  the  decision  in 
Post  V.  A.  C.  L.  Rd.  Co.,  supra,  as  a  precedent 
upon  the  point  here  raised;  but,  whether  It 
Is  conclusive  on  the  point  or  not,  we  hold 
in  the  absence  of  any  controlling  decisions 
to  the  contrary,  and  In  view  of  the  sound 
and  logical  reasoning  given  in  the  quotations 
from  the  Harrlman  Case  and  from  Moore  on 
Carriers,  that  such  contracts,  when  reason- 
able as  to  time,  are  valid  and  binding,  even 
though  no  special  consideration  be  given 
therefor. 

The  reasonableness  of  the  time  within 
which  the  contract  before  us  stipulates  that 
notice  shall  be  given  is  not  denied,  and  no 
exception  is  taken  to  the  Judgment,  except 
upon  the  ground  that  the  stipulation  was 
without  consideration.  For  this  reason,  the 
question  as  to  the  reasonableness  of  the  stip- 
ulated time  need  not  be  considered.  We 
might  say,  however,  that  on  this  point  the 
finding  of  the  Judge,  acting  as  both  court 
and  jury,  was  not  without  reason  and  au- 
thority; and  this  court  would  not,  if  the 
question  of  the  reasonableness  of  the  con- 
tract were  before  it,  hold  that  the  judge 
erred  in  his  finding.  Indeed,  requirements  in 
contracts  limiting  to  a  much  less  time  than 
ten  days,  the  time  in  which  notice  of  loss 
or  damage  is  to  be  given,  have  been  held  to 
be  valid  and  reasonable;  and  especially  is 
this  true  in  shipments  of  fruits  and  vege- 
tables.   See  6  Cyc.  507,  and  cases  there  cited* 

[3]  3.  The  finding  of  the  court  as  to  wheth- 
er the  defendant  was  or  was  not  negligent 
does  not  enter  into  this  case,  so  far  as  the 
judgment  of  this  court  is  concerned.  If  the 
court  correctly  found  that  the  clause  requir- 
ing ten  days*  notice  was  binding,  and  that 
it  was  not  complied  with,  then  the  failure 
to  give  this  notice  precluded  a  recovery  by 
the  plaintiifs,  and  the  judgment  was  correct, 
without  regard  to  whether  the  carrier  was 
negligent  in  unduly  delaying  the  shipment 
A  correct  judgment  will  not  be  reversed,  even 
if  the  reason  stated  for  its  rendition  is  in- 
correct or  insufficient  Surrency  v.  Glenn- 
viUe  Supply  Co.,  13  Ga.  App.  180,  78  a  E. 
1013. 

Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 


(15  Ga.  App.  790) 

HENDERSON  v.  OCEAN  S.  S.  CO, 
(No.  5684.) 

(Court  of  Appeals  of  Georgia.     Feb.  13,  1915.) 

(Syllabus  hy  the  Court.) 

1.  Master  and  Servant  ^=5>101,  102,  177— 
Safe  Appoances— Duty  of  Master— Neg- 
uqence  of  bellow  servant. 

It  is^  the  duty  of  a   master  to  furnish  to 

lervants  in  his  employ  safe  appliances  for  the 


work  in  which  they  are  engaged;  but,  when 
such  appliances  are  furnished,  and  an  injury  to 
a  servant  is  plainly  attributable  solely  to  neg- 
ligence of  fellow  servants  in  the  manner  of  using 
them,  or  in  failing  to  use  them,  the  master  is 
not  cnargeable  therewith. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  135.  171,  174,  178^184, 
192,  307,  352,  353 ;  Dec.  Dig.  «=>101, 102,  177.] 

2.  Master  and  Servant  ^=»287— Injury  to 

Servant— Evidence— Nonsuit. 

There  being  no  evidence  that  the  master 
knew  or  ought  to  have  known  of  the  dangerous 
condition  existing  on  account  of  failure  to  use 
the  appliance  furnished,  and  that  the  servant 
did  not  know,  and  did  not  have  equal  means 
with  the  master  of  knowing,  and  by  the  exercise 
of  ordinary  diligence  could  not  have  discovered 
that  condition,  it  was  not  error  for  the  court  to 
grant  a  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gS  1034,  1045,  1051,  1052, 
1054-1067 ;  Dec.  Dig.  «=>287.] 

Error  from  City  Court  of  Savannah;  Davis 
Freeman,  Judge. 

Action  by  Robert  Henderson  against  the 
Ocean  Steamship  Company.  Judgment  for 
defendant,  and  plaintiff  .brings  error.  Af- 
firmed. 

Oliver  &  Oliver,  of  Savannah,  fbr  plaintiff 
in  error.  H.  W.  Johnson^  of  Savannah,  for 
defendant  in  error. 

RUSSELL,  0.  J.  Robert  Henderson  was 
employed  by  the  Ocean  Steamship  0(»npaiiy 
as  a  gang  man  or  laborer  In  loading  one  of 
its  vessels.  While  going  from  an  upper  deck 
to  one  of  the  lower  decks  of  the  steamship 
City  of  Memphis,  where  he  had  been  ordered 
to  work,  he  fell  through  an  open  cargo  hatch 
from  the  lower  deck  to  the  hold  of  the  ship, 
and  his  arm  was  broken  by  the  fall.  In  his 
petition  he  charged  negligence  on  the  part 
of  the  defendant  in  failing  to  keep  the  hatch- 
ways dosed  when  not  in  use,  and  by  an 
amendment  alleged  that  the  defendant  knew 
or  ought  to  have  known  of  the  condition  of 
the  hatchway,  and  that  he  did  not  know,  and 
did  not  have  equal  means  with  the  defendant 
company  of  knowing,  the  condition  of  the 
hatchways,  and  that  he  could  not  by  the  exer- 
cise of  ordinary  care,  have  known  of  this 
dangerous  condition. 

The  evidence  shows  that  the  plaintiff  had 
becQ  engaged  in  this  line  of  work  for  some 
15  years,  and  had  been  employed  by  the  de- 
fendant for  4  years  prior  to  the  injury.  On 
the  day  of  the  accident  he  had  been  at  work 
for  a  half  hour  or  more  on  the  upper  deck, 
and  was  ordered  to  go  to  a  lower  deck  to  do 
other  work.  On  this  upper  deck  there  were 
two  hatches  or  openings  In  the  dedc  of  the 
vessel,  about  five  feet  apart,  and  each  about 
eight  feet  square.  On  climbing  down  a  lad- 
der through  one  of  these  hatches,  he  started 
to  walk  back  toward  the  stem  of  the  ship, 
where  he  was  to  work.  Having  gone  from 
the  upper  deck,  where  the  sun  was  shining 
bright,  to  the  lower  deck,  where  it  was  more 
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or  less  dark,  he  was  "sort  of  blinded.**  Not 
being  able  to  see,  he  walked  up  against  some 
hatch  covers  lying  between  two  hatches  In 
the  lower  deck,  and,  on  trying  to  walk 
around  these  covers,  fell  through  the  opening 
in  one  of  the  hatches,  a  considerable  distance 
to  the  bottom  of  the  ship,  and  received  the 
injuries  complained  of.  The  plaintiff  him- 
self testified: 

**It  is  true,  if  you  wait  until  your  eyes  get 
accustomed  to  the  light,  you  can  see  when  you 
get  down  there.  •  •  •  You  can  see  where 
you  are  going  then.'* 

According  to  the  evidence,  the  defendant 

had  a  universal  standing  rule  or  order  by 

which  the  gang  men  or  laborers  who  were 

working  in  the  ship  were  required  to  replace 

hatcdi  covers  when  the  work  was  stepped  at 

any  time  or  for  any  reason.     The  plaintiff 

teeUfied: 

"As  to  what  has  been  the  rule  and  the  custom 
relative  to  hatch  covers  on  hatches  not  in  use 
during  that  time,  when  they  were  not  in  use, 
they  were  covered  up;  that  was  always  the 
case  ever  since  I  was  working  there;  •  •  • 
always  the  rule  since  I  have  been  there  to  put 
them  back  on  when  they  knock  off;  the  men  do 
that,  the  laborers  who  are  working  down  there. 
•  •  •  Xhat  is  a  standing  rule,  and  has  always 
been  the  order  when  I  was  there ;  all  the  time  I 
worked  there  previous  to  my  injury  that  was 
a  standing  rule.  I  am  sure  about  that;  the 
men  have  orders  to  put  them  back  on.'*  "I  say 
it  is  the  universal  rule  down  there  to  cover  the 
hatches  when  they  stop  for  lunch  or  dinner  or 
anything." 

There  is  no  evidence  as  to  when  this  par- 
ticular hatch  was  left  open,  but  it  was  not 
in  nse  at  the  time  of  the  plaintiff's  injury. 

[1]  1.  We  are  of  the  opinion  that  the  in- 
Jury  was  the  result  of  the  negligence  of  a 
fellow  servant,  and  that  the  grant  of  a  non- 
salt  was  proper.  It  is  apparent  that  the 
proximate  cause  of  the  injury  was  the  fail- 
ore  of  the  defendant's  servants  to  carry  out 
what,  from  the  evidence,  appears  to  have 
been  a  universal  rule.  This  case  is  very  sim- 
ilar to  the  case  of  Fraser  v.  Smith  &  Kelly, 
136  Ga.  18,  70  S.  E.  792,  and,  in  our  oi^nion, 
the  rules  there  announced  are  especially  ap- 
plicable to  the  instant  case.  In  that  case  it 
was  said: 

"In  a  suit  by  an  employ^  against  his  master 
to  recover  damages  for  m juries  sustained  in  the 
service  of  the  master,  it  was  alleged,  in  effec^ 
tliat  the  master  had  provided  a  safe  place  and 
appliances  when  properly  adjusted,  and  that  the 
servant  was  injured  because  of  the  carelessness 
of  fellow  servants  in  substituting  for  the  safe 
appliance  furnished  by  the  master  one  that  was 
improper,  and  which  rendered  the  place  unsafe. 
Held,  in  such  case  the  proximate  cause  of  the 
injury  was  the  negligence  of  the  coemployes  in 
sabstituting  the  improper  appliance,  and  not  any 
dereliction  of  dutv  m  the  master's  failure  in  fur- 
nishing a  safe  place  or  proper  appliances.'* 

In  the  present  case  the^  proved  facts,  with 
bnt  slight  variance,  present  such  a  case.  In 
tliat  case  the  servants  used  the  appliance  im- 
properly; in  the  present  case  they  failed 
to  use  it  at  all.  In  so  far  as  the  legal  aspect 
of  the  situation  Is  concerned,  there  is  no  dif- 
ference. In  each  case  it  was  the  servant,  and 
not  the  master,  to  whom  the  negligence  was 


properly  attributable.  In  the  case  of  Mc- 
Laughlin V.  Iron  Works,  60  N.  J.  Law,  557,  38 
Atl.  677,  it  was  said  that  where  an  appliance 
for  work  is  needed,  the  duty  is  on  the  master 
to  use  reasonable  care  in  its  selection,  but 
carelessness  in  their  use  or  failure  to  use 
them  on  the  part  of  the  servants,  where  In- 
Jury  is  received  by  a  fellow  servant  in  the 
same  common  employment,  is  not  chargeable 
to  the  master. 

Counsel  for  the  plaintiff  in  error  contend 
that  a  Jury  might  have  determined  that  the 
officers  of  the  company,  whose  duty  it  is  to 
see  that  the  hatch  covers  were  in  place,  were 
negligent  There  was  some  evidence  tending 
to  show  that  the  stevedore  was  in  charge  of 
the  gang,  and  that  he  was  the  person  who 
gave  the  orders  to  the  laborers.  In  a  case 
similar  to  this,  however  (The  Louisiana,  74 
Fed.  748,  21  0.  C.  A.  60  [5th  C.  C.  A.]),  where 
a  stevedore  was  engaged  in  discharging  a 
cargo  and  fell  through  an  unguarded  hatch- 
way into  the  between  decks  of  a  ship,  it  was 
held  that,  if  there  was  any  obligation  to  have 
the  hatchway  closed,  the  duty  of  opening  and 
closing  it  when  necessary  rested  upon  the 
squad  of  laborers  working  in  the  l)etween 
deck  who  were  the  stevedore*s  fellow  labor- 
ers and  the  steamship  company  was  not  lia- 
ble. Judge  Powell  speaking  for  this  court  in 
the  case  of  McDuffie  v.  Ocean  Steamship  Com- 
pany, 5  6a.  App.  127,  62  S.  E.  1008,  said: 

'*It  is  sufQcient  to  say  that,  if  the  nature  of 
the  master's  work  is  complex  and  involves  the 
presence  and  co-operation  of  a  large  number  of 
men,  so  situated  that  individual  independent  ac- 
tion on  their  respective  parts  would  render  the 
doing  of  the  work  unsafe,  the  law  imposes  on  the 
master  the  duty  of  organizing  and  maintaining 
a  system  of  works  by  which  reasonable  safety 
can  be  secured.  B*requently  this  is  accomplished 
largely  through  rules  and  regulations  promulgat- 
ed and  enforced  by  the  master.  In  that  event 
the  doing  of  the  work  according  to  the  rules  and 
regulations  is  regarded  as  mere  detail,  and  those 
domg  it  are  considered  as  fellow  servants, 
though  some  of  them  are  superior  servants  and 
others  inferiors;  though  some  are  bosses  and 
others  common  laborers." 

We  see  no  merit  in  this  contention  of  the 
plaintiff  in  error. 

[2]  2.  The  rules  of  the  common  law  being 
applicable  in  this  case,  there  was  no  pre- 
sumption of  negligence  against  the  defendant, 
and  the  burden  was  upon  the  plaintiff  to 
show  that  the  defendant  knew  or  ought  to 
have  known  of  the  open  hatchway.  It  was 
also  necessary  for  the  plaintiff  to  show  that 
he  did  not  know,  and  did  not  have  equal 
means  with  the  defendant  of  knowing,  and  by 
the  exercise  of  ordinary  care  could  not  have 
known,  of  the  open  hatchway.  The  evidence 
did  not  show  these  essen^al  facts.  The 
plaintiff  testified:  "I  do  not  know  when  the 
covers  were  taken  off.  I  have  no  idea."  So 
far  as  the  evidence  shows,  the  covers  migbt 
have  been  removed  from  the  hatchway  Just 
a  few  seconds  prior  to  the  injury.  There  is 
no  suggestion  that  the  condition  had  existed 
long  enough  for  the  danger  to  have  been 
discovered  by  the  master,  and  therefore  no 
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constmctiTe  knowledge  on  the  part  of  tlie 
master  was  shown.  Besides,  the  evidence 
of  the  plaintiff  himself  shows  that  his  op- 
portunity for  knowing  of  the  condition  was 
not  only  equal  to,  but  greater  than,  the  de- 
fendant'a  Had  he  but  waited  a  moment  for 
his  eyes  to  get  accustomed  to  the  darkness 
he  could  have  seen.  A  member  of  the  same 
gang  of  laborers,  who  was  with  the  plaintiff, 
and  who  testified  in  his  behalf,  said: 

"I  did  not  fall  in  the  hatch.  I  swung  to 
the  starboard  side  in  walking.  I  went  to  the 
wing  around  the  hatch,  where  I  saw  light. 
*  *  ^  I  went  on  tliat  side  where  there  was 
light;  that  is  the  reason  I  did  not  fall  in,  I 
suppose  so." 

In  fact,  all  the  evidence  tends  to  show  that 

the  plaintiff  had  at  least  equal  opportunity 

with  the  defendant  to  have  ascertained  the 

defects;  and,  as  was  said  in  Hobbs  v.  Bowie, 

121  Oa.  421,  49  S.  E.  285: 

"This  being  a  suit  for  damages  by  an  employ^ 
against  hia  employers,  which  was  governed  by 
the  common-law  doctrine  of  master  and  servant* 
and  it  affirmatively  appearing  that  the  servant 
had  equal  means  with  the  master  of  ascertain- 
ing the  defective  condition  of  the  appliance 
alleged  to  have  been  the  cause  of  his  injuries, 
no  recovery  can  be  had  agaiust  the  master.'' 

Judgment  affirmed. 
BROYLES,  J.,  not  presiding. 


(15  Oa.  App.  778) 

GOOLEY  V.  JONES  &  HOPKINS  MFO.  00. 

(No.  654a) 

(Court  of  Appeals  of  Georgia.    Feb.  18,  1915.) 

(Syllahua  hy  the  Court,) 

1.  Appeal  and  Ebbob  ^s>273— Ezoxptioit^ 
Necessity. 

Since  no  precise  and  definite  exception  is 
taken  to  the  ruling  to  the  eifect  that  no  legal 
defense  was  presented  by  the  defendant's  pleas, 
we  cannot  consider  that  question. 

[£kl.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  1590,  1608,  1620-1623, 
1625-1630.  1764;  Dec  Dig.  «=>278.] 

2.  Appeal  and  Eebob  ^=s>692— Pbe^entation 
FOB  Review— Exclusion  of  Evidence. 

Where  error  is  assigned  because  the  court  re- 
jected evidence  which  the  bill  of  exceptiong  re- 
cites was  offered  **in  support  of  each  and  every 
allegation  made*'  in  the  defendant's  pleas,  and 
it  does  not  appear,  literally  or  in  substance, 
what  evidence  was  rejected,  or  what  objections 
were  urged  to  its  admission,  this  court  cannot 
determine  whether  or  not  it  should  have  been 
admitted.  Evidence  might  be  "offered'*  which 
tends  to  support  a  legal  defense,  but  which  is 
nevertheless  whoUy  incompetent  An  exception 
to  the  admission  or  exclusion  of  evidence,  which 
fails  to  set  out  the  evidence  literally  or  in  sub- 
stance, presents  no  question  for  decision.  Shaw 
V.  Jones.  Newton  &^  Co.,  183  Ga.  446  (9),  66 
S.  E.  240:  Norton  v.  Aiken,  134  Ga,  21  (2), 
67  S.  E.  425;  Walters  v.  Josey,  137  Ga.  475 
(3),  73  S.  E.  653;  Burkhart  v.  Fitzgerald,  137 
Ga.  366,  73  S.  E.  583. 

[Ed.  Note.-— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2905-2909;   Dec.  Dig.  «s» 

3.  BiLiis  AND  Notes  ^=»516— Evidence— Pbi- 
iCA  Facie  Case. 

The  introduction  of  the  negotiable  promis- 
sory note  in  evidence  made  out  a  prima  facie, 


case  upon  which  the  plaintiiff  was  authorized  to 
recover,  and  in  the  aosence  of  any  evidence  in 
support  of  a  plea  the  court  did  not  err  in  di- 
recting the  verdict  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  BUls  and 
Notes,  Cent  Dig.  {{  1800-1806 ;  Dec.  Dig.  <8=> 
616.] 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  the  Jones  ft  Hopkins  Manufac- 
turing Company  against  G.  W.  Cooley.  Judg- 
ment for  plaintiff  on  directed  verdict,  and 
defendant  brings  error.    Affirmed. 

Walter  W.  Visanska,  of  Atlanta,  for  plain- 
tlff  in  error.  Moore  ft  Pomeroy,  of  Atlanta, 
for  defendant  in  error. 

WADEt  J.    Judgment  affirmed* 

BROYLES,  J.,  not  presiding. 

(IS  Oa.  App.  815) 

CITIZENS'    BANK    OF   TIFTON   T.    TIM- 
HONS  et  al.    (No.  6769.) 

(Court  of  Appeals  of  Georgia.    Feb.  13,  1915^ 

(ByllabuB  hy  i\e  Court.) 

1.  Banks  and  Bankno  «s»102— Authobitt 
OF  Cashier— CoHPBOMiBK  of  Dbbtb. 

Generally  the  cashier  of  a  bank,  as  sudi, 
has  no  authority  to  compromise  or  discharge 
debts  due  his  bank  without  payment,  or  by 
accepting  other  securities,  and  authority  from 
the  bank  must  be  shown  expressly  or  by  neeeo- 
sary  implication,  or  by  usage  or  practice,  or 
mode  of  doing  business  of  that  particnlar  bank. 
or  it  must  be  shown  to  have  been  acquiesced 
in«  or  in  some  other  way  ratified  by  the  bank« 
to  be  of  binding  effect  See  8  Ruling  Case  I^aw, 
449. 

[Ed.  Note.-— For  other  cases,  see  Banks  and 
BankiDg,   Oont   Dig.  SS  28&*243;    Dec    Dig. 

«=>io2r] 

2.  evidenob   ^=:>241,  242— dsolabation  of 
Agent— Admissibilitt  in  Evidence. 

Declarations  of  an  agent  as  to  the  busi- 
ness transacted  by  him  are  not  admissible 
against  his  principal,  'Sinless  they  were  a  part 
of  the  negotiation,  and  constituting  the  res 
gestse,  or  else  the  agent  be  dead"  (X^v.  Code 
1910,  f  3606);  but  declarations  made  by  one 
shown  by  some  testimony  to  have  been  a  gen- 
eral agent  and  manager  of  a  particular  busi- 
ness institution,  concerning  matters  relating  to 
that  business,  are  admissible  to  bind  his  prin- 
cipal during  the  continuance  of  the  agency, 
though  made  in  reference  to  a  particnlar  act 
or  negotiation  previously  completed,  and  not 
constituting  a  part  of  the  res  gestae  thereof. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  887-4)07 ;  Dec  Dig.  <g=:>241,  242  J 

3.  Evidence  ^ss>166,  571— Expert  TEsmcoinr 
—Admissibilitt— FBOBATivB  Effect. 

Where  a  witness  duly  qualified  as  an  ex- 
pert general  bookkeeper  and  as  a  bank  book- 
keeper, it  was  not  error  to  admit  his  testimony, 
based  upon  an  inspection  and  examination  of 
the  books  of  a  bank,  as  to  the  meaning,  inters 
pretation,  or  construction  of  an  account  in 
evidence  appearing  on  such  books  then  under 
examination,  meaaured  by  the  rules,  methods* 
and  usages  generally  prevailing  among  com>- 
merdal  bookkeepers  and  bank  bookkeepers. 
Such  testimony  is  advisory  merely,  and  is  not 
binding  upon  a  jury,  though  they  cannot  ar- 
bitrarily disregard  it;   but  the  weight  and  val- 
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oe  to  be  attributed  thereto  Is  for  determinatioii 
by  them.  Griffin  y«  State,  15  Oa.  App.  — ,  83 
8.  B.  891,  8d5. 

(Ed.  Note.— For  other  caeea,  see  Evldenoek 
Gent  Dig.  {I  596,  557,  230^^98;  Dec  Dij. 
«=»166,  STL] 

4.  Bills  and  Notes  <=>516,  537— Pbima  Fa- 
oix  Case— Rebuttal— Question  fob  Juby. 
A  prima  fade  case  sufficient  to  authorize 
a  Terdict,  made  out  by  placing  in  evidence  a 
negotiable  promissory  note,  reciting  a  valua- 
ble consideration,  may  be  rebutted  by  testi- 
mony tending  to  support  any  valid  legal  de- 
fense interposed;  but  whether  or  not  such  tes- 
timony, even  where  uncontradicted,  \b  sufficient 
to  completely  overcome  the  legal  presumption 
created  by  uie  introduction  of  the  note,  is  a 
question  of  fact  for  determination  by  the  jury. 
Rowland  v.   Harris,   65   Ga.  141;    Purcell  v. 


Armour  Packing  Co.,  4  Ga.  Add.  263,  259,  61 

"  ig  V.  Bank  of  Kii  _ 
App.  578,  580  (4),  68  S.  E.  652.     The  court 


S.  E.  138;    Ring  v.  Bank 


Ingston,  5  Ga. 


therefore  erred  in  directing  a  verdict 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  »  1800-1806,  186^-1893; 
Dec.  Dig.  «ss>516,  537.] 

&  DiBXcnoN  OF  Vekdict. 

This  case  differs  essentially  from  that  of 
dtisens*  Bank  of  Tifton  v.  Willis,  15  6a.  App. 
— ,  84  S.  E.  157  (decided  February  6,  1915), 
in  the  fact  that  in  the  Willis  Case  the  ver- 
dict was  not  directed  by  the  court,  whereas  in 
the  case  at  bar  the  court  directed  the  verdict 

Error  from  City  Court  of  Tifton ;  R.  Eve, 
jQdge. 

Action  between  the  Citizens'  Bank  of  Tif- 
ton and  W.  W.  Timmons  and  others.  From 
the  judgment,  the  Bank  brings  error.  Re- 
Tersed. 

Fnlwood  ft  Skeen,  of  Tifton,  for  plaintiff 
In  error.  H.  S.  Murray,  R.  D.  Smith,  and  J. 
8.  Ridgdill,  all  of  Tifton,  for  defendants  in 
error. 

WADE,  J.    Judgment  reversed. 

BROYLES,  J.,  not  presiding. 

(W  B.  C.  Mi) 

BI^ACEWELL  v.  HARRELSON.    (No.  8935.) 

(Sapreme  Court  of  South  Carolina.     Sept  24, 

1914.     Petition  for  Reliearing  Dismissed 
Nov.  21,  1914.) 

*.  Assignments  ^=>8— Estoppel  ^=»39— Aft- 
bb-Agquibed  Title— Deeds  Opbbativx  as 
Estoppel. 

A  sale  hy  an  expectant  heir  of  an  interest 
in  land  which  he  expects  to  inherit  from  a  per- 
son then  living  is  not  against  public  policy,  and 
the  fact  that  a  grantor  was  an  expectant  heir  of 
the  owner  of  land,  an  interest  in  which  his  deed 
purported  to  convey,  did  not  prevent  the  title 
subsequently  acquired  by  him  by  descent  passing 
thereunder,  under  the  rule  of  estoppel. 

[Ed.  Kote.->For  other  cases,  see  Assignments, 
Cent  Dig.  {  13;  Dec.  Dig.  ^==>S;  Estoppel, 
Cent  Dig.  §§  108,  109:   Dec.  Dig.  <g=>39.] 

2.  PaBTITION  «S»9  —  PABTITIOn  AOBXXliSNTS 
— ^EsTOPPXIm 

Where  C,  one  of  the  children  of  an  owner 
of  land,  conveyed  .to  B.,  another  child,  all  of 
his  interest  in  the  real  estate  of  his  mother,  and 
after  the  mother's  death  all  of  the  children  ex- 
ecuted a  partition  agreement  allotting  to  each 
of  the  other  children  a  parcel  of  land  and  al- 
lotting a  parcel  to  C.  and  E.  together,  though  E. 


was  estopped  by  the  partition  agreement  ftom 
claiming  any  interest  In  the  parcels  allotted  to 
the  other  children,  she  was  not  estopped  from 
claiming  all  of  the  tract  allotted  to  her  and  C, 
and  the  partition  agreement  did  not  reinvest  C. 
with  the  title  which  passed,  when  acquired,  un- 
der his  deed. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  K  26-82;   Dec.  Dig.  «s»9.] 

8.  Estoppel  ^=»38~Afteb-Acquibbd  TtruB— 
Deeds  Opebative  as  Estoppel. 

A  deed  by  an  expectant  heir  conveying  with 
general  warranty  all  of  his  interest  in  the  real 
estate  of  his  mother,  though  in  effect  a  quitclaim 
deed,  was  sufficient  to  estop  the  grantor  with 
respect  to  a  title  subsequently  acquired  by  de- 
scent, as  a  quitclaim  deed  is  sufficient  to  convey 
an  absolute  fee-simple  title. 

[Ed.  Notew— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  99-107 ;  Dec  Dig.  «=»3S.] 

4.  Execution  ^s>272— Rights  of  Pubohab- 

Under  Civ.  Code  1912,  S  8542,  providing 
that  all  deeds,  etc,  shall  be  valid  so  as  to  af- 
fect from  the  time  of  delivery  or  execution  tlie 
rights  of  subsequent  creditors  whether  lien  cred- 
itors or  simple  contract  creditors,  or  purchasers 
for  a  valuable  consideration  without  notice  only 
when  recorded  within  10  days  from  the  time 
of  such  delivery  or  execution,  where  a  creditor 
had  no  notice  of  a  conveyance  when  he  extended 
credit  to  the  grantor,  a  purchaser  of  the  land 
conveyed  under  an  execution  on  a  judgment  ob- 
tained by  the  creditor  acquired  a  good  title  not- 
withstanding actual-  notice  to  him,  at  the  time 
of  the  sale,  of  Uie  conveyance,  as  the  rights  of 
the  purchsser  under  an  execution  are  the  same 
as  those  of  the  creditor  upon  whose  suit  the 
property  is  sold. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  {{  771,  781-788;  Dec  Dig.  «=»272.) 

5.   FBAUniTLXNT    CONVETANOKS    ^=s»210— RBO* 

0Bi>— Constbuotivb  Noticb  to  Cbeditobs. 
Under  Civ.  Code  1912,  I  3542,  where  a 
grantor  had  no  title  to  land  when  his  deed  was 
executed  or  recorded,  but  subsequently  acquir- 
ed title,  the  record  of  the  deed  was  not  construc- 
tive notice  to  creditors  subsequently  extending 
credit  to  him,  and  as  against  such  creditors  the 
deed  was  not  effective. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  S  634;  Dec  Dig.  ^=9 
210.] 

Appeal  from  Common  Pleas  Qrcait  Court 
of  Marion  County ;  T.  H.  Spain,  Judge. 

Action  by  R.  J.  Blackwell  against  Ella  J. 
Harrelson.  From  a  decree  for  plaintUf,  de- 
fendant appeals.    Affirmed. 

The  decree  below  was  as  follows: 

This  is  an  action  for  partition,  and  was  heard 
by  me  upon  an  agreed  statement  of  facts  at  the 
regular  November  (1913)  term  of  the  court  of 
common  pleas  for  Marion  county.  Plaintiff  al- 
leges by  Us  complaint  that  he  and  the  defendant 
are  tenants  in  common,  share  and  share  alike, 
of  the  land   described  in  the   complaint,   and 

Erays  to  have  his  part  of  the  land  set  apart  to 
im  in  severalty.  The  answer  of  the  defendant 
denies  all  the  allegations  of  the  complaint,  al- 
leging that  plaintiff  has  no  interest  in  the  land 
in  question,  and  prays  that  the  complaint  be  dis- 
mined.  By  consent  all  the  issues  involved  were 
submitted  to  me  for  decision  upon  the  agreed 
statement  of  fact,  a  trial  by  jury  of  the  issue  of 
title  having  beexi  waived. 

The  essential  facts  of  the  case  are  as  foQows : 
During  the  year  1898,  Susan  Z.  Harrelson,  the 
mother  of  defendant,  was  the  owner  of  the  lands 
involved  in   this  action,   and  during   April  of 


^s»For  other  oases  see  same  topic  and  KBT-NUICBBR  la  aU  Key-Nnmbsrsd  DigssU  and  IndssM 


234 


84  SOUTHEASTERN  REPORTER 


(S.C. 


that  year  she  made  a  will,  and  a  day  or  two 
later  added  a  codicil  thereto.  Under  this  will 
and  the  codicil  thereto,  she  devised  certain 
lands,  of  which  the  lands  here  involved  were  a 

Sart,  to  her  children,  Charles  H.  Harrelson,  Ella 
ane  Harrelson,  Altha  Gertrude  Harrelson 
(now  Bryan),  and  Elmira  Josephine  Harrelson 
(now  McLellan).  Suzan  Z.  Harrelson  contin- 
ued the  owner  of  the  land  until  her  death,  late 
in  December,  1901,  leaving  the  above-mention- 
ed will  in  force,  and  the  will  and  codicil  were 
admitted  to  probate  in  Marion  county  on  Febru- 
ary 4,  1902.  On  November  24,  1898,  Charles 
H.  Harrelson,  by  his  deed,  dated  on  that  day 
and  recorded  in  the  office  of  the  clerk  of  court 
of  Marion  county  on  February  15,  1899,  con- 
veyed with  general  warranty  to  Ella  J.  Harrel- 
son; her  heirs  and  assigns,  "all  my  right,  title 
and  interest  in  all  the  real  estate  of  my  mother 
and  father,  the  same  being  situate  in  said  coun- 
ty and  state,  whereon  my  said  mother  now  re- 
sides, on  Back  Swamp  and  the  Old  Stage  Road.'* 
On  December  12,  1905,  Addie  C.  Piatt,  Ger- 
trude A.  Bryan,  being  the  same  person  mention- 
ed in  the  will  of  Suzan  Z.  Harrelson  as  Altha 
Gertrude  Harrelson,  Ella  J.  Harrelson,  Charles 
H.  Harrelson,  and  Josephine  E.  Harrelson,  be- 
ing the  same  person  mentioned  in  the  will  of 
Suzan  Z.  Harrelson  as  Elmira  Josephine  Har- 
relson, entered  into  a  certain  written  agree- 
ment relative  to  the  land  devised  under  the  will 
of  Suzan  Z.  Harrelson.  This  agreement  recited 
that  the  land  had  been  surveyed  and  divided  In- 
to parcels,  and  in  this  instrument,  which  al- 
lotted one  of  the  divisions  to  each  of  the  other 
children,  it  was  provided  that  division  B  should 
be  the  portion  of  Charles  H.  Harrelson  and  Ella 
J.  Harrelson  together;  this  division  B  being 
the  tract  of  land  sought  to  be  partitioned  in  this 
action.  After  making  the  various  allotments,  the 
agreement  then  provided  as  follows:  "And  we 
agree  that  the  division  now  made  in  the  manner 
aforesaid  shall  be  forever  binding  and  conclu- 
sive upon  us  and  our  heirs  and  assigns  forever. 
And  each  to  the  others  doth  hereby  release  and 
quitclaim  all  interest  to  the  several  portions 
of  each  according  to  said  division  and  to  the 
heirs,  executors,  administrators  and  assigns  of 
each  other  forever.*'  This  agreement  was  duly 
recorded  in  the  office  of  the  clerk  of  court  of 
Marion  coun^  on  February  17,  1906.  During 
the  ^ear  1907.  R.*  J.  Blackwell  &  Co.  extended 
credit  to  Charles  H.  Harrelson  on  open  account 
to  the  amount  of  $604.52,  and  on  May  6,  1908, 
this  account  was  reduced  to  judgment  by  R.  J. 
Blackwell  &  Co.,  which  judgment  was  duly  en- 
tered in  the  office  of  the  clerk  of  court  of  Mar- 
ion county.  An  execution  was  issued  on  this 
judgment,  and  the  sheriff  levied  upon  a  half  in- 
terest in  tract  B  of  the  land  above  mentioned 
as  the  property  of  Charles  H.  Harrelson.  Aft- 
er compliance  with  all  the  requirements  of  law, 
the  one-half  interest  in  tract  B  was  sold  by  the 
sheriff  of  Marion  county  on  sales  day  in  Feb- 
ruary, 1909,  to  R  J.  Blackwell,  the  plaintiflf, 
who  complied  with  his  bid  and  received  title 
from  the  sheriff.  When  this  land  was  called 
for  sale  by  the  sheriff,  F.  D.  Bryant  announc- 
ed for  Ella  J.  Harrelson  that  the  land  belongeti 
to  her,  and  that  Charles  H.  Harrelson,  the  exe- 
cution debtor,  had  no  interest.  This  announce- 
ment was  heard  by  the  attorney  of  R.  J.  Black- 
well,  who  bid  in  the  property  for  him.  It  is 
conceded,  however,  that  when  the  credit,  up- 
on which  the  judgment  and  execution  were  bas- 
ed, was  extended  in  1907,  and  when  the  judg- 
ment was  entered  thereon  in  1908,  R.  J.  Black- 
well  &  Co.,  the  creditors,  had  no  actual  notice 
or  knowledge  of  the  deed  of  Charles  H.  Harrel- 
son to  Ella  J.  Harrelson,  executed  in  1898  and 
recorded  in  1899.  It  is  further  conceded  that, 
when  that  deed  was  executed  and  recorded, 
Charles  H.  Harrelson  had  no  title  whatever  to 
the  land  which  he  purported  to  deal  with,  but 
that  it  was  then  owned  and  continued  to  be 
owned  by  his  mother,  Suzan  Z.  Harrelson,  until 


her  death  in  December,  1901,  and  that  whatev- 
er title  Charles  H.  Harrelson  has  had  at  any 
time,  or  whatever  title  Ella  J.  Harrelson  ac- 
quired by  her  deed  from  Charles  H.  Harrelson, 
did  not  vest  until  the  death  of  Suzan  Z.  Har- 
relson. Under  this  state  of  facts,  R.  J.  Black- 
well,  the  plaintiff,  claims  to  be  the  owner  of  one- 
half  of  the  land  described  in  the  complaint  by 
virtue  of  his  deed  from  the  sheriff,  and  Ella  J. 
Harrelson,  the  defendant,  claims  to  be  the  own- 
er of  the  entire  tract  by  virtue  of  her  deed  from 
Charles  H.  Harrelson,  executed  in  1898  and 
recorded  in  1899. 

The  defendant,  Ella  J.  Harrelson,  admits  that 
Charles  H.  Harrelson  had  no  title  at  the  time 
he  made  his  deed  to  her,  and  that  she  acquired 
no  title  at  that  time,  but  that,  when  Suzan  Z. 
Harrelson  died,  Charles  H.  Harrelson  acquired 
title  under  the  will,  which  title  immediately 
vested  in  her  by  way  of  estoppel.  The  general 
principle  of  law  contained  in  this  proposition 
IS  well  established  in  this  state.  Craig  y.  Reed- 
er,  3  McCord,  411;  Robertson  v.  Sharpton,  17 
S.  C.  592 ;    Gaffney  v.  Peeler,  21  S.  C.  55. 

However,  on  the  other  hand,  it  is  urged  that 
under  the  peculiar  facts  of  tJiis  case  Ella  J. 
Harrelson  cannot  avail  herself  of  the  rule  of 
estoppel  for  the  reasons:  (1)  That  when  the 
deed  was  made  by  Charles  H.  Harrelson  to  Ella 
J.  Harrelson  he  was  an  expectant  heir  of  Suzan 
Z;  Harrelson,  and  a  deed  made  by  him  purport- 
ing to  convey  an  interest  in  tiie  land  of  a  per- 
son of  whom  he  was  an  expectant  heir  would  be 
contrary  to  public  policy  and  void;  (2)  that 
the  partition  agreement  of  December  12,  1905, 
reinvested  Charles  H.  Harrelson  with  his  in- 
terest in  the  land ;  (S)  that  the  deed  of  Charles 
H.  Harrelson  to  EUa  J.  Harrelson,  only  pur- 
porting to  convey  his  right,  title,  and  interest, 
was  in  effect  nothing  more  than  a  quitclaim 
deed,  which  would  not  estop  him  to  claim  an  in- 
terest subsequently  acquired;  and  (4)  that  the 
plaintiff  was  a  purchaser  at  a  sale  under  an 
execution  founded  upon  a  judgment  for  credit 
extended  without  notice  of  the  deed  of  Charles 
H.  Harrelson  to  Ella  J.  Harrelson,  and  conse- 
quently was  a  purchaser  for  valuable  considera- 
tion without  notice  of  the  rights  of  Ella  J.  Har- 
relson. The  decision  of  this  case  therefore  de- 
pends upon  the  proper  determination  of  these 
four  objections  to  the  application  of  the  rule  of 
estoppel. 

[I]  It  is,  no  doubt,  true  that  authority  may 
be  found  for  the  proposition  that  a  sale  by  an 
expectant  heir  of  an  interest  in  land  which  he 
expects  to  inherit  from  a  person  then  living  is 
void  as  against  public  policy  (McCall  v.  Hamp- 
ton, 98  Ky.  166,  82  S.  W.  406,  33  L.  R.  A.  266, 
56  Am.  St.  Rep.  335),  but  no  decision  to  that 
effect  in  this  state  has  been  called  to  my  atten- 
tion, and  I  think  the  weight  of  numerical  au- 
thority as  well  as  the  better  reasoning  support 
the  i!ontrary  view.  See  authorities  discussed  in 
note  to  Trull  v.  Eastman,  37  Am.  Dec  126 
(Mass.);  4  Cyc  15,  and  authorities  cited.  I 
am  therefore  of  the  opinion  that  the  foct  that 
Charles  H.  Harrelson  at  the  date  of  his  deed  to 
Ella  J.  Harrelson  was  an  expectant  heir  of 
the  person  in  whose  land  he  was  purporting  to 
convey  an  interest  would  not  be  sufficient  to 
prevent  the  application  of  the  rule  of  estoppd. 

[21  I  also  think  the  second  objection  urged 
against  the  application  of  the  rule  of  estoppel 
without  merit,  namely,  that  the  partition  agree- 
ment of  December  12,  1905,  reinvested  Charles 
H.  Harrelson  with  title.  Plaintiff  has  cited  the 
cases  of  Senterfeit  v.  Shealey,  71  Sv  C.  259,  51 
S.  E.  142,  and  Gibson  v.  Fuller,  74  Sv  C.  535, 
54  S.  E.  778,  as  authority  for  the  position  that 
Ella  J.  Harrelson  is  estopped  by  the  partition 
agreement  to  claim  that  Charles  H.  Harrelson 
did  not  thereby  become  reinvested  with  title. 
Those  cases,  however,  are  materially  different 
from  the  case  at  bar.  There  was  no  necessity  for 
Charles  H.  Harrelson  to  sign  the  partition 
agreement,  as  he  was  already  estopped  to  claim 
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any  interest  in  the  land  in  so  far  as  the  signers 
of  the  agreement  were  concerned,  and  the  pur- 
poses of  the  parties  only  could  have  heen  to  give 
additional  force  to  the  deed  already  made  by 
Charles  H.  Harrelson  to  Ella  J.  Harrelson.  It 
is  quite  true  that  the  partition  apeement  will 
estop  Ellla  J.  Harrelson  from  claiming  any  in- 
terest in  tracts  A,  C,  and  D;  but  it  cannot  es- 
top  her  from  claiming  all  of  tract  B. 

[3]  I  think  it  is  true,  as  contended  by  plain- 
tiff, that  the  deed  of  Charles  H.  Harrelson  to 
Ella  J.  Harrelson  is  of  no  more  effect  than  a 
quitclaim   deed,   but   that   is   not   sufficient   to 

frevent  the  application  of  the  rule  of  estoppel. 
Inder  the  law  of  this  state,  a  quitclaim  deed  is 
sufficient  to  convey  an  absolute  fee-simple  title, 
and,  though  the  deed  in  question  was  in  effect  a 
quitclaim  deed,  yet  it  is  sufficient  to  estop  the 
grantor.  Martin  t.  Ragsdale,  71  S.  C.  67,  60 
S.  E.  671. 

[4,5]  The  position  of  plaintiff  that  he  is  a 
purchaser  for  value  without  notice  is  well  tak- 
en. It  is  undisputed  that  R.  J.  Blackwell  & 
Co.,  had  no  actual  notice  of  the  deed  of  Charles 
H.  Harrelson  when  they  extended  credit  to 
Charles  H.  Harrelson  in  1907.  The  recording 
act  (volume  I,  Code  1912,  S  3542}  extends  its  pro- 
tecbon  to  simple  contract  creditors  as  well  as 
lien  creditors,  and  the  rights  of  R.  J.  BlackweU 
&  Co.,  as  subsequent  creditors  for  value  with- 
out notice  accrued  when  the  credit  was  extend- 
ed in  1907.  The  fact  that  actual  notice  was 
extended  to  R.  J.  Blackwell,  the  purchaser,  at 
the  time  of  the  sale  by  the  sheriff  under  the  exe- 
cution, cannot  suffice  to  charge  him  with  actual 
notice  of  the  rights  of  Ella  J.  Harrelson,  be- 
cause the  rifi^ts  of  the  purchaser  under  an  exe- 
cution are  the  same  as  those  of  the  creditor 
upon  whose  suit  the  property  is  sold.  The  case 
of  Herring  &  Co.  v.  Cannon,  21  S.  C.  212,  53 
Ana.  Rep.  661,  is  precisely  in  point,  and  thus 
states  the  rule:  "The  purchase  at  the  sheriff*s 
sale  for  the  benefit  of  suing  creditors,  admitted 
to  be  subsequent  creditors  without  notice,  gave 
to  the  purchaser  that  protection  which  is  ex- 
tended to  the  class  to  which  the  creditor  in  exe- 
cution belonged,  whether  he  (the  purchaser)  had 
actual  notice  or  not."  Defendant  cites  the  case 
of  Armour  v.  Ross,  78  S.  C.  294,  58  S.  E.  941, 
1135,  as  authority  for  the  position  that  the  re- 
cording act  only  extends  its  protection  to  lien 
creditors.  An  examination  of  that  case,  howev- 
er, will  show  that  it  had  under  consideration 
the  statute  relating  to  bailments  and  conditional 
sales  of  personal  ^ropert:^,  and  has  no  appli- 
cation to  the  question  at  issue  in  this  case.  I 
think  it  clear  therefore  that  the  plaintiff  is  a 
purchaser  for  valuable  consideration  without  ac- 
tual notice,  and  the  only  constructive  notice  by 
which  it  is  sought  to  charge  him  is  the  record  of 
the  deed  of  Charles  H.  Harrelson  to  Ella  J. 
Harrelson.  That  deed  was  executed  November 
24,  1898,  and  recorded  February  15,  1899.  At 
both  of  these  dates  the  land  was  the  admitted 
property  of  Suzan  Z.  Harrelson,  and  Charles  H. 
Harrelson  had  no  title  whatever  to  the  land. 
The  title  of  Charles  H.  Harrelson  was  not  ac- 
quired until  December,  1901,  nearly  three  years 
Bubeequeut  to  the  date  of  the  record  of  his  deed 
to  Ella  J.  Harrelson;  so  therefore  the  ques- 
tion is  simply  whether  the  record  of  that  deed 
was  constructive  notice.  This  question  is  quite 
explicitly  and  conclusively  answered  in  the  nega- 
tive by  the  case  of  Richardson  v.  Lumber  Cor- 
poration, 93  S.  C.  254,  75  S.  E.  371,  and  that 
case  is  conclusive  of  this.  R.  J.  Blackwell,  the 
plaintiff,  being  a  purchaser  for  valuable  consid- 
eration without  notice,  either  actual  or  construc- 
tive, of  the  deed  of  Charles  H.  Harrelson,  the 
rule  of  estoppel  cannot  be  asserted  against  him. 
It  is  therefore  ordered,  adjudged,  and  decreed 
that  the  plaintiff  and  defendant  are  tenants  in 
common  of  the  tract  of  land  described  in  the 
complaint  in  equal  proportions,  to  wit,  one-half 
each,  and  that  plaintiff  is  entitled  to  partition. 


It  is  further  ordered,  adjudged,  and  decreed 
that  a  writ  of  partition  in  the  usual  form  do  is- 
sue as  provided  by  law. 

Robt  B.  Scarborough,  of  Conway,  and  W. 
F.  Stackhouse,  of  Marlon,  for  appellant 
Henry  Buck  and  A.  F.  Woods,  both  of  Mari- 
on, for  respondent 

WATTS,  J.  For  the  reasons  stated  by  his 
honor,  T.  H.  Spain,  In  his  circuit  decree,  it  is 
the  judgment  of  this  court  that  the  judgment 
of  tiie  circuit  court  be  affirmed. 

GARY,  C.  J.,  and  HYDRICK^  FRASER, 
and  GAGE,  JJ.,  concur. 
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FIRST  NAT.  BANK  OF  SUTTON  v.  SAME. 
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Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  19,  1915.) 

(ByUdbua  hy  the  Court.) 

1.  COBPOBATIONS     ^=5>414— OmCEBS— POWKBS 

-— BiiiLs  AND  Notes. 

A  president  has  no  inherent  power  to  ne- 
gotiate loans  and  issue  notes  therefor  in  the 
name  of  the  corporate  entity  of  which  he  is  such 
officer.  And  unless  it  ratifies  such  action  on  his 
part,  or  for  an  unreasonable  length  of  time  after 
knowledge  thereof  acquiesces  therein,  the  notes 
so  executed  are  not  enforceable  as  liabilities 
against  the  corporation. 

[Eid.  Note.~For  other  cases,  see  Corporations, 
Cent  Dig.  H  1640-1646;  Dec  Dig.  <S=>414.] 

2.  COBPOBATIONS      «=»426—OrFICEBS— EXECU- 
TION OF  Notes— RATmcATiON  and  Acqui- 

B8CXN0B. 

Such  ratification  or  acquiescence  results 
from  an  appropriation  of  the  proceeds,  so  de- 
rived, to  the  beneficial  use  of  the  corporation, 
or  its  failure  for  an  unreasonable  length  of  time, 
after  knowledge  of  the  unauthorized  act  to  re- 
store the  proceeds  thereof  to  the  source  from 
which  they  were  derived,  or  from  a  course  of 
dealing  on  its  behalf,  without  objection,  so  ob- 
vious and  often  repeated  as  reasonably  to  induce 
belief  in  corporate  authorisation  for  such  pur- 
pose. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §11596, 1702-1704, 1707. 1708, 1710- 
1716 ;   Dec  Dig.  <d=>426.] 

3.  Receivebs  ^=»76  — Tbust  Fuwd  — Insub- 

ANCB  PbBMIUKS. 

Premiums  on  policies  of  insurance,  collect- 
ed by  the  receiver  of  an  insolvent  soliciting 
agent,  constitute  a  trust  fund  for  the  use  and 
benefit  of  the  insurers  as  cestuis  que  trustent, 
to  the  exclusion  of  general  creditors,  except  as 
to  the  surplus  remaining  after  payment  of 
claims  primarily  chargeable  against  it. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  S  137 ;    Dec  Dig.  <9=»76.] 

4.  Appeal  and  Ebbob  ^=>220— Fbesentation 
Below— Objection— Decbeb— Fundings. 

Objections  to  a  decree,  bas^d  upon  a  mas- 
ter's findings  not  excepted  to  before  confirma- 
tion, and  not  apparently  erroneous,  are  inef- 
fectual as  grounds  for  reversal  in  an  appellate 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  1325-1332 ;  Dec  Dig.  ""— 
220.] 


^5>For  other  caaas  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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5.  Bills  xtstd  Notbs  ^=»492— Pboof  of  Hand- 
writing— Pbactioe. 

The  common-law  requirement  as  to  proof 
of  handwriting  ia  not  altered  except  as  provided 
by  section  40  (sec.  4794),  c.  125,  Code. 

[Ed.  Note.^For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  SS  1649-1651;  Dec.  T>ig.  ^=> 
492.] 

Robinson,  P.,  dissenting. 

Appeal  from  Circuit  Court,  Mercer  County. 

Suit  by  C.  L.  Williams,  receiver,  etc., 
against  the  S.  M.  Smith  Inamrance  Agency 
and  others.  From  the  decree,  plaintiff  and 
the  First  National  Bank  of  Sutton  separately 
appeal*  Reversed  in  iMurt,  affirmed  in  iMirt, 
and  remanded. 

Sanders  &  Crockett,  of  Bluefleld,  for  appel- 
lant Williams.  Hall  Bros.,  of  Sutton,  and 
D.  a  T.  Davis,  Jr.,  Staige  Davis,  and  Con- 
nor Hall,  all  of  Charleston,  for  appellant 
Bank.  A.  W.  Reynolds,  of  Pilnceton.  for  ap- 
pellees. 

LYNCH,  J.  As  receiver  of  the  Fidelity 
Banking  &  Trust  Company,  an  insolvent  state 
banking  corporation,  C.  L.  Williams  insti- 
tuted this  suit  in  the  circuit  court  of  Mercer 
county,  alleging  in  the  bill  the  insolvency  of 
the  sole  defendant,  the  S.  M.  Smith  Insurance 
Agency,  another  corporation,  an  indebted- 
ness due  from  it  to  the  Banking  &  Trust 
Company,  and  praying  the  appointment  of  a 
receiver  of  the  assets  of  the  Smith  Agency. 
Though  the  record  does  not  disclose  any  or- 
der appointing  a  receiver  pursuant  to  the 
prayer  of  the  bill,  the  orders  entered  show 
that  C.  A.  Bradshaw  acted  in  that  capacity 
and  as  such  collected  the  fund  in  contro- 
versy in  this  suit,  amounting  to  $8,665.03  less 
expenses  and  attorney  fees  for  services  ren- 
dered, as  to  which  no  objection  is  raised. 

Subsequently,  the  several  fire  insurance 
companies  for  whom  as  agent  the  Smith 
Agency  was  authorized  to  solicit  Insurance, 
countersign  policies,  collect  and  remit  pre- 
miums, less  commissions  allowed  to  it,  and 
the  American  Surety  Company  of  New  York, 
for  which  the  Smith  Agency  was  also  agent, 
became  parties  defendant  by  petition,  and 
claimed  the  entire  fund  collected  by  Brad- 
shaw, so  far  as  necessary  to  the  payment  of 
their  claims,  to  the  exclusion  of  all  other 
creditors  of  the  Smith  Agency,  excepting  the 
American  Surety  Company,  which,  by  virtue 
of  premiums  due  on  surety  bonds  procured 
tlirough  the  Smith  Agency  and  collected  by 
Bradshaw,  made  a  like  claim  on  its  behalf. 
Ttiese  claims  the  lower  court  by  its  decree 
sustained;  and  Williams  and  the  First  Na- 
tional Bank  of  Sutton  have  appealed. 

[3]  In  their  several  petitions,  the  Insi^r- 
ance  companies  alleged  that  In  September 
prior  to  the  appointment  of  Bradshaw  as  re- 
ceiver on  October  3,  1911,  they  revoked  the 
authority  of  the  S.  M.  Smith  Insurance  Agen- 
cy to  represent  or  act  for  them  in  any  capac- 
Itr.    They  do  not,  however,  fix  any  definite 


date  therefor,  further  than  to  aver  a  revoca- 
tion late  in  September.  Thereafter  the  Smith 
Agency  had  no  authority  to  represent  or  act, 
nor  did  it  undertake  to  represent  or  act,  for 
and  on  behalf  of  any  of  .these  companies  in 
any  respect  or  for  any  purpose.  It  made  no 
effort  to  collect,  and  did  not  collect,  any  pre- 
miums then  due  and  unpfiid  on  policies  or 
surety  bonds  theretofore  issued  by  any  one 
or  more  of  them  pursuant  to  Its  negotiations 
as  their  former  soliciting  agent 

The  money  due  and  unpaid  on  policies  and 
bonds  so  issued  prior  to  that  date  was  not 
due  and  payable-to  the  Smith  Agency,  as  and 
for  its  own  use  for  payment  to  Its  goieral 
creditors  or  otherwise.  Neither  before,  at, 
or  subsequent  to  that  date  had  it  any  pro- 
prietary right  or  interest  In  sudi  premiums, 
except  to  the  extent  of  commissions  for  col- 
lections pursuant  to  the  terms  of  the  ag^icy 
contract  Prior  to  such  revocation  or  the 
appointment  of  Bradshaw,  It  was  empowered 
to  solicit  Insurance,  countersign  policies,  so- 
licit and  countersign  bonds,  collect  and  remit 
premiums  less  commissions.  Other  authority 
it  had  none  from  Its  principals.  At  no  time 
did  the  collections  belong  to  It 

The  collections  made  by  Bradshaw,  so  far 
as  they  arose  from  premiums  due  on  pol- 
icies and  bonds,  were  and  remained  the  mon- 
ey of  the  principals,  not  of  the  agency.  It 
could  not  lawfully  appropriate  them  to  Its 
personal  use  or  benefit  They  constltated  a 
trust  fund,  for  the  exclusive  use  and  benefit 
of  the  companies,  the  cestuis  que  tmstent 
previously  represented  by  the  agent  Th^ 
were  so  treated,  and  we  think  properly,  by 
the  decree  appealed  from.  In  re  Brown  ft 
Co.  (D.  C.)  189  Fed.  432;  Bank  v.  Insurance 
Co.,  infra;  1  Clark  &  Skyles  on  Agency,  SS 
421,  429 ;  Baker  v.  Bank,  100  N.  Y.  81,  2  N. 
E.  452,  53  Am.  Rep.  150.  And,  obviously,  the 
fund  now  in  controversy  did  not  go  into  the 
hands  or  under  the  control  of  the  Smith 
Agency.  That  fund,  for  the  most  part  arose 
from  collections  made  by  Bradshaw  from 
premiums  due  and  unpaid  on  October  3, 1911, 
the  date  of  his  appointment  That  fact  clear- 
ly appears ;  it  Is  virtually  conceded.  Brad- 
shaw held  the  fund  subject  to  distribution 
and  apportionment  as  the  court  should  di- 
rect   His  authority  was  so  circumscribed. 

Nor  was  there  any  commingling  of  the 
moneys  derived  from  that  source  with  mon- 
eys due  the  Smith  Agency  In  its  own  right 
except  commissions  allowed  and  deducted* 
and  except  the  proceeds  of  a  few  Items  of 
tangible  personal  property  readily  separable 
from  premiums  collected.  These  funds  the 
receiver  has  kept  in  an  account  readily  sev- 
erable, showing  the  aggregate  of  the  collec- 
tions made  by  him  and  the  premiums  collected 
on  policies  and  bonds  Issued  by  the  various 
companies  served  by  the  Smith  Agency.  Be- 
sides, it  is  not  an  imperative  requirement 
that  sudi  funds  be  kept  wholly  distinct  from 
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other  funds  of  the  agent,  or,  as  suggested  in 
argument,  that  the  beneficiaries  must  clearly 
identify  the  fund  claimed  by  them.  It  is  suf- 
ficient if  the  fund  can  be  separated  for  the 
purpose  of  an  accounting;  or,  "subject  to 
some  limitations,  the  principal  may  follow 
the  fund  into  the  hands  of  third  persons.*' 
1  Clark  &  Skyles  on  Agency,  {  42L  And,  as 
especially  pertinent  to  the  facts  here  involved, 
these  authors,  at  section  420,  say: 

"In  case  the  agent  becomes  bankrupt,  neither 
the  property  nor  its  proceeds  would  pass  to  the 
assignee  in  bankruptcy  for  general  administra- 
tion, but  would  be  subject  to  the  paramount 
claim  of  the  principal.  As  such  trust  fund  or 
property  never  belongs  to  the  agent,  his  cred- 
itors would  not  be  injured  if  they  are  turned 
over  to  his  principal"  •  Manufacturing  Go.  v. 
Dehon,  5  Pick.  (Mass.)  7,  16  Am.  Dec  367; 
Story  on  Agency,  J  229 ;  Baker  v.  Bank,  supra; 
Clark  V.  Bank,  1  Sandf.  (N.  Y^  498;  Surety  Co. 
▼.  CarroU  County,  194  Fed.  593,  114  CO.  A. 
485w 

And  there  Is  authority  holding  that,  where 
an  agent  or  fiduciary  mires  trust  funds  with 
his  own  moneys,  "the  whole  will  be  treated 
as  trust  property,  except  so  far  as  he  may 
be  able  to  distinguish  what  is  his.  This  doc- 
trine applies  in  every  case  of  a  trust  rela- 
tion, and  as  well  to  moneys  deposited  in 
bank  and  to  the  debt  thereby  created  as  to 
every  other  description  of  propwty."  Bank 
y.  Insurance  Co.,  104  U.  S.  54,  26  L.  Ed.  693; 
Snrety  Co.  t.  Carroll  County,  supra.  So  in 
Roca  V.  Byrne,  146  N.  T.  182,  39  N.  B.  812, 
45  Am.  St  Rep.  599,  it  is  held  that  If  an  agoit 
receives  of  his  principal  bills  to  be  collected 
and  thereafter  used  to  satisfy  such  obliga- 
tions as  the  principal  may  incur,  and  which 
when  collected  the  agent  deposits  in  bank  to 
his  own  credit,  the  equitable  title  to  the  mon- 
eys so  deposited  is  in  the  principal,  and  on 
the  agent's  insolvency  the  principal  may  re- 
cover them  in  preference  to  the  other  cred- 
itors of  the  agent 

Since,  as  observed,  the  premiums  collected 
by  Bradshaw  were  not  the  money  or  property 
of  the  Smith  Agency,  they  ought  not  to  be 
diverted  from  the  rightful  owners  and  ap- 
plied to  the  payment  of  the  creditors  of  the 
agency.  The  rights  of  such  creditors  are  in- 
ferior to  those  of  the  legal  claimants.  The 
general  creditors  of  the  Smith  Agency  may 
cbarge  any  property  or  funds  owned  by  their 
debtor  or  to  which  he  may  have  a  valid  legal 
claim;  but  they  cannot  divert  a  trust  fund, 
In  which  it  has  f  no  proprietary  right  or  inter- 
est, from  its  proper  channela  Aa  to  the 
greater  part  of  the  fund  in  controversy,  their 
rights  are  wholly  subordinate  to  the  claims 
of  the  insurance  companies  and  the  surety 
company;  and  the  circuit  court  properly  so 
held,  and  directed  a  preferential  application 
of  the  funds,  so  far  as  necessary  fully  to  pay 
the  balances  due  these  companies,  the  real 
beneficiaries. 

[4]  For  appellant  Williams  it  Is  also  ar- 
gaed  that  the  decree  is  erroneous,  because  of 
excessive  amounts  allowed  In  favor  of  the 
TariouB  beneficial  claimants  of  the  funds  in- 


volved. But  the  amounts  decreed  to  them 
were  fixed  by  the  report  of  the  commissioner 
to  whom  the  cause  was  referred,  to  which  the 
appellant  did  not  except  It  is  a  general  rule 
of  procedure,  observed  in  this  state,  that  ob- 
jections to  a  decree  based  upon  a  master's 
findings,  to  which  no  exceptions  were  taken 
in  the  lower  court,  cannot  be  made  in  the  ap- 
pellate court  for  the  first  time,  unless  the 
report  Is  erroneous  upon  its  face.  State  v. 
King,  47  W.  Va.  437,  35  S.  B.  30;  Lynch  v. 
Henry,  25  W.  Va.  422;  Poling  v.  Huffman, 
48  W.  Va.  639,  37  S.  B.  526. 

Nor  is  it  necessary  to  enter  into  a  gen- 
eral discussion  upon  the  merits  of  the  con- 
tention urged  by  appellant  Williams  as  to  the 
method  of  conducting  the  business  of  the 
Smith  Agency  In  the  collection  and  remission 
of  premiums  due  the  several  companies 
represented  by  it  As  we  view  It,  there  is 
nothing  in  the  record  to  show  the  relation 
of  debtor  and  creditor  between  them.  The 
mere  fact  of  delay  in  collecting  and  remit- 
ting premiums  on  policies  does  not  establish 
that  relation,  nor  does  the  payment  by  the 
Smith  Agency  out  of  a  general  account  col- 
lections on  behalf  of  its  principals  have  that 
effect  The  proof  tends  to  show  the  agency 
pursued  the  custom  usually  obtaining  among 
insurance  companies  and  their  agents.  The 
only  question,  then,  properly  arising  In  the 
case,  is  whether  the  money  claimed  consti- 
tutes a  trust  fund  payable  to  the  oestuis  que 
trustent  in  satisfaction  of  their  claims,  not^ 
withstanding  the  defective  system  adopted 
by  the  Smith  Agency  for  collections  and  re- 
n^ttances.  The  paramount  inquiry  is:  To 
whom  does  the  fund-belong,  the  beneficiaries 
or  to  the  Smith  Agency?  So  far  as  derived 
from  premiums  on  policies  or  bonds  issued 
by  the  several  companies  at  the  solicitation 
of  the  &nith  Agency,  it  belongs  to  the  prin- 
cipals, not  to  the  agent  And,  so  far  as  can 
be  fairly  ascertained  from  the  somewhat  ob- 
scure character  of  the  record,  it  seems  rea- 
sonably dear  the  fund  In  dispute  was,  for 
the  most  part  derived  from  that  source.  The 
deposition  of  Bradshaw  and  Us  reports  and 
the  report  of  the  commissioner  so  show. 
There  is  therefore  no  difficulty  in  correctiy 
ascertaining  the  sources  from  which  the  fund 
was  derived. 

[1,2]  Each  of  the  a^eUants  urge  reversal 
on  the  further  ground  that  the  decree  vir- 
tually held  Invalid  notes  made  or  negotiated 
by  the  S.  M.  Smith  Agency,  because  executed 
or  negotiated  by  its  president  in  its  corporate 
name  without  authority  therefor  by  the  cor- 
poration. No  pleading  challenged  these  obli- 
gations, or  the  manner  of  their  execution. 
They  were  produced  by  the  payee  banks  be- 
fore the  commissioner,  and  he  allowed  them 
as  charges  against  the  funds  in  the  hands 
of  Bradshaw.  On  exceptions  by  ttie  insur- 
ance and  surety  companies,  the  notes  were 
disallowed  and  virtually  held  to  be  not  en- 
forceable or  chargeable  against  the'  assets 
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of  the  Smith  Agency  or  any  part  of  them»  pre- 
sumably because  not  expressly  authorized  by 
the  corporation,  or  ratified  by  It  with  full 
knowledge  of  the  existence  of  the  loans  for 
which  the  notes  were  executed. 

According  to  Bank  v.  Klmberlands,  16  W* 
Va.  555,  Bank  v.  Manufacturing  Co.,  66  W. 
Va.  446,  49  S.  E.  544,  Thompson  v.  Manufac- 
turing Co.,  60  W.  Va.  42,  53  a  B.  908,  6  U 
R.  A.  (N.  S.)  311,  and  Vamey  v.  Lumber  Co., 
70  W.  Va.  169,  73  S.  E.  321,  the  president  of  a 
corporation  has  no  inherent  power  to  nego- 
tiate loans  or  enter  into  contracts  binding 
the  corporation.  As  to  it  his  acts  in  these 
particulars  are  not  binding,  unless  author- 
ized by  some  resolution,  or  ratified  expressly 
by  the  corporate  entity  represented  by  him, 
or  by  a  course  of  dealing  or  conduct  on  his 
part  with  its  knowledge  or  consent,  or  by 
its  taking  the  benefits  of  such  contracts,  or 
inducing  the  belief  on  the  part  of  those  so 
dealing  with  it  through  the  intervention  of 
its  officer  that  it  had  empowered  him  to  act 
for  and  in  its  behalf.  But,  except  what  ap- 
pears solely  from  the  face  of  the  several 
notes,  there  is  nothing  in  the  record  tending 
to  show  either  express  authority,  or  any  one 
or  more  of  the  several  circumstances  from 
which  to  raise  a  presumption  of  the  grant  of 
authority,  or  that  the  corporation  acquiesced 
in  the  acts  of  the  president  by  taking  and  ap- 
propriating to  its  own  use  the  benefits  of  the 
loans  with  full  knowledge  of  his  action,  or 
that  it  failed  for  an  unreasonable  length  of 
time  after  such  knowledge  to  restore  the 
proceeds  of  the  loans  to  the  sources'  from 
which  they  came.  From  this  knowledge,  and 
from  any  one  or  more  of  such  circumstances, 
would  arise  by  implication  a  ratification  of 
the  acts  of  the  officer,  whereby  the  corpora- 
tion would  become  as  effectually  bound  for 
payment  of  the  debts  as  if  expressly  author* 
ized  by  it  at  or  before  the  Inception  of  the 
negotiations  for  the  loans  and  the  execution 
of  the  notes  therefor.  2  Thomp.  Corp.  (2d 
Ed.)  §f  2019,  2020.  Such  ratification  would 
necessarily  be  inferred  from  a  deposit  of  the 
proceeds  of  the  notes  in  bank  to  the  credit 
of  the  Smith  Agency  and  its  application  of 
them  to  the  payment  of.  its  obligations  or  to 
defraying  the  expenses  incident  to  the  busi- 
ness authorized  by  its  charter.  The  mere 
fact,  however,  that  the  president  negotiated 
the  loans  and  executed  the  notes,  without 
express  authority  and  without  a  ratification 
implied  from  circumstances,  will  not  impose 
a  liability  therefor  on  the  corporation.  How 
the  money  was  used,  how  and  to  what  It 
was  applied,  and  for  whose  use  and  benefit 
it  was  appropriated,  are  questions  as  to 
which  proof  ought  to  have  been  taken,  to 
the  end  that  Justice  might  have  been  done  to 
the  corporations  interested  In  the  final  re- 
sult of  this  litigation. 


Nor  are  we  unmindful  of  the  proof  which 
clearly  shows  that  the  two  certificates  of 
deposit  Issued  by  the  First  National  Bank  of 
Sutton  (the  second  being  in  renewal  of  the 
first)  stated  that  the  money  they  represented 
was  deposited  in  that  bank  to  the  credit  of 
the  Smith  Agency,  and,  Inferentlally,  that  it 
was  paid  to  the  assignee  of  the  second  cer- 
tificate containing  the  Indorsement  of  the 
Smith  Agency.  Still,  it  does  not  necessarily 
follow  that  the  Smith  Agency  received  the 
benefit  of  the  money  so  paid,  or  that  it  had 
knowledge,  actual  or  constructive,  of  the  de- 
posit or  disposition  of  the  proceeds  of  the 
note  executed  by  the  agency  through  the  ne- 
gotiations of  its  president. 

[5]  Moreover,  there  was  no  legitimate 
proof  of  the  due  execution  and  negotiation 
of  the  notes  by  Smith  as  president.  Their 
mere  production  by  the  banks  before  the  com- 
missioner was  not  legally  sufficient.  Proof  of 
execution  and  negotiation  was  essential.  Tlie 
common-law  rule  requiring  proof  of  the  sig- 
nature of  the  maker  remains  unaltered  by 
section  40,  c.  125,  Code.  It  dispenses  with 
such  proof  only  where  the  declaration  or 
other  pleading  alleges  that  ''any  person  made, 
indorsed,  assigned  or  accepted  the  writing 
in  controversy,  and  the  fact  averred  is  not 
denied  by  an  affidavit  filed  with  the  plea 
which  puts  it  in  Issue.*'  The  statute  applies 
only  where  there  is  a  pleading,  not  traversed, 
expressly  averring  the  due  execution  of  the 
Instrument  sought  to  be  enforced  against  the 
apparent  maker.  Kelly  v.  Paul,  3  Grat  (Va.) 
191;  Shepherd  v.  Fry,  3  Grat  (Va.)  442; 
Homer  v.  Amick,  64  W.  Va.  172,  61  S.  E.  40 ; 
Land  Co.  v.  Calhoun,  16  W.  Va.  361.  As  to 
the  notes  here  Involved,  there  was  no  such 
pleading,  as  already  observed;  and,  as  we 
construe  the  section  cited,  proof  of  the  exe- 
cution and  negotiation  of  the  notes  was  es- 
sential to  their  enforceability. 

As  proof  evidently  was  available  to  show 
either  the  existence  or  nonexistence  of  the 
essential  facts  and  circumstances  requisite 
for  the  establishment  of  the  enforceability  of 
the  notes  tn  controversy,  and  to  the  end  that 
Justice  may  be  promoted,  in  view  of  our  hold- 
ings in  Iron  Works  v.  Bank,  82  S.  E.  614, 
Cook  V.  Lumber  Co.,  82  S.  E.  327,  and  Wildell 
Lumber  Ck).  v.  Turk,  83  S.  E.  83,  we  i^everse 
the  decree  appealed  from  in  so  far  as  it  di- 
rects a  distribution  of  the  residue  of  the  fund 
in  the  hands  of  Receiver  Bradsbaw  after 
payment  of  the  preferential  claims  allowed, 
including  deductions  in  his  favor;  and  in 
all  other  respects  we  affirm  the  decree,  and 
remand  the  cause  for  further  proceedings 
therein  in  conformity  with  the  principles 
herein  announced  and  otherwise  according 
to  principles  governing  courts  of  equity. 

ROBINSON,  P.,  dissenting. 
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(No.  2402.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  19,  1915.) 

r 

(Syttahut  hy  the  Court.) 

1.  Death    ^=»50— DECLABATioN—RB^jinsrTEB. 

A  declaration  for  wrongful  death  la  fatally 
defective  on  demurrer,  if  it  fails  to  aver  plain- 
tiff's appointment  and  qualification  when  suing 
as  administrator. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §  67 ;   Dec,  Dig.  <S=»50.] 

2.  Mastkb  and  Servant  ^=»258— Injttbt  to 
Sebvant—Declabation. 

In  an  action  against  the  master  for  injury 
to  his  servant  in  the  course  of  the  employment, 
a  declaration  which  fully  avers  the  existence  and 
negligent  breach  of  the  master's  duty  to  provide 
safe  and  suitable  machinery  and  appliances,  to- 
other with  facta  or  circumstances  sufficient  to 
impart  to  him  notice  of  defects  therein  causing 
the  injury,  is  not  demurrable  solely  because  of 
its  failure  expressly  to  allege  knowledge  by  the 
master  of  the  defects. 

[Ed.  Note.-— For  other  cases,  see  Master  and 
Servant,  C^t  Dig.  SS  816-^6;  Dec  Dig.  <=» 
25&] 

3.  Mastxb  and  Servant  ^=»288— Injtbt  to 
Sebvant  —  Danoerous  Machinery  —  Ab- 
sxncPTiON  OF  Risk— Question  for  Jury. 

Ordinarily,  in  an  action  for  wrongful  death, 
whether,  by  reason  of  capacity  to  know  and 
understand  the  dangers  incident  to  the  opera- 
tion of  the  machinery  and  the  use  of  the  appli- 
ances furnished  by  the  master,  a  minor  servant 
did  in  fact  comprehend  and  appreciate  such 
dangers  and  the  means  of  avoiding  injury  there- 
from, and  therefore  assumed  the  risk  of  such 
injury  and  absolved  the  master  from  the  duty 
to  instruct,  are  questions  of  fact  for  the  jury, 
under  proper  directions. 

[Ed«  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent.  Dig.  SS  106&-1088;  Dec  Dig. 
«=s>288J 

4.  TsiAi.  «s»296— Habmubss  Bbbor— Inshkuo- 

TIONS. 

An  instruction,  though  in  terms  doubtful, 
ambiguous,  and  alternative,  will  not  warrant 
reveiial  if,  when  read  with  other  instructions 
properly  stating  legal  principles  applicable  to 
the  same  subject,  it  is  fairly  apparent  the  jury 

not  misled  thereby. 


[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
•-.  St  705-713,  716,  716,  718;  Dec  Dig.  «» 

Error  to  Circuit  Court,  Nicholas  County. 

Action  by  James  O.  Nell,  administrator, 
etc,  against  the  West  Virginia  Timber  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed,  and  new  trial  award- 
ed on  limited  issue. 

Brown,  Jackson  ^  Knight  and  Angus  W. 
McDonald,  all  of  Charleston,  for  plaintiff  in 
error. 

LYNCH,  J.  For  the  reversal  of  a  judgment 
obtained  against  it  in  an  action  by  plaintiff 
for  injuries  inflicted  upon  his  son,  aged  19 
years,  while  In  its  service,  and  from  the  ef- 
fect of  which  he  died,  defendant  assigns,  as 
erroneous,  rulings  upon  its  demurrer  to  the 


declaration,  upon  Instructions,  and  the  ad* 
mission  of  evidence  offered  by  plaintiff. 

[1  ]  Under  the  decisions  In  Austin  v.  Callo- 
way, 80  S.  E.  361,  and  Perry  v.  Coal  Co.,  81 
S.  E.  844,  the  declaration  is  defective  because 
of  its  failure  to  aver  the  appointment  and 
qualification  of  plaintiff  as  personal  repre- 
sentative— a  defect  to  be  solved  pursuant  to 
our  holdings  in  Moss  v.  Hallway  Co.,  83  S. 
E.  721,  decided  October  3, 1914,  and  Crockett 
V.  Coal  ft  Coke  Co.,  83  S.  E.  987,  decided 
December  15,  1914. 

[2]  Tbe  other  defect  assigned  was  failure 
to  allege,  In  the  second  count,  defendant's 
knowledge  of  the  defect  in  the  machinery 
and  the  appliances  for  its  operation.  After 
averring  the  relation  of  master  and  servant, 
the  assignment  to  plaintiff's  Intestate,  as  and 
for  his  specific  employment,  the  operation 
and  control  of  a  ripsaw,  and  the  master's 
duty  to  use  reasonable  care  to  provide  safe 
and  suitable  machinery  and  appliances  there- 
for, the  declaratlion,  by  way  of  breach,  al- 
leged, in  the  first  count,  defendant's  negli- 
gence in  falling  and  refusing  to  furnish  de- 
cedent a  safe  place  and  aafe  appliances  In 
and  with  which  to  work.  More  specifically 
stated,  the  breach  assigned  was  the  failure 
and  refusal  to  provide  a  "belt  tightener"  to 
control  the  gum  belt,  which,  by  means  of 
pulleys,  one  on  the  pulley  shaft  below,  the 
other  on  the  machine  operated  by  him,  fur- 
nished the  motive  power  for  the  saw,  and  in 
providing,  in  lieu  thereof,  ^sticks"  with 
which  to  throw  the  belt  from  the  lower  pul- 
ley in  order  to  stop  the  machine  and  disen- 
gage the  saw  for  the  purpose  of  sharpening 
It  The  second  count,  after  averring  the  same 
relation  and  assignment  of  work  and  duties, 
charged  defendant  with  negligence  in  that  it 
failed  and  refused  to  repair  the  belt  tighten- 
er, but  permitted  it  to  remain  unrepaired, 
and  in  lieu  thereof  failed  to  provide  safe 
and  suitable  appliances,  and  negligently  pro- 
vided unsuitable,  dangerous,  and  unguarded 
machinery  and  appliances,  and  failed  to  post 
notices  of  the  danger  incident  to  the  opera- 
tion and  use  thereof.  And  It  was  averred 
that  by  reason  of  such  negligent  omissions  In 
the  observance  of  the  respective  duties  al- 
leged In  the  two  counts,  and  while  engaged 
in  an  attempt  to  throw  the  belt  from  the 
lower  pulley,  and  without  taMlt  on  his  part, 
decedent  received  the  injury  which  resulted 
in  his  death. 

Where  from  the  declaration  appears,  as  we 
think  it  does  here,  the  duties  by  breach  of 
which  the  servant  sustained  the  injury  sued 
for,  or  where  the  defects  assigned  are  sufil- 
dently  obvious  to  impart  notice  to  the  mas- 
ter, the  declaration  will  not  be  deemed  de- 
murrable solely  because  it  falls  expressly 
to  aver  defendant's  knowledge  of  the  defect 
In  Hoffman  v.  Dickinson,  81  W.  Va.  142,  6 
S.  E.  53,  this  court  has  said  that  if  the  dec- 
laration properly  charges  the  master  with 
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negligence,  althougli  it  does  not  allege  knowl- 
edge in  him  of  the  defect  in  machinery  or 
appliances,  or  that  he  ought  to  have  known 
thereof,  it  is  sufficient  While  the  decisions 
are  not  uniform,  the  mle  stated  in  the  case 
cited  is  supported  by  the  authorities  col- 
lated in  4  Labatt,  M.  &  S.  4958.  Where  the 
complaint  sets  out  the  master's  duty  and 
Its  nonfulfillment,  it  is  to  be  regarded  as  in- 
cluding, by  implication,  an  allegation  that  he 
knew  his  obligation  to  his  servant  and  his 
own  failure  to  do  what  was  incumbent  upon 
him  by  reason  thereof.  Id.  4960;  Linquist 
▼.  Hodges,  248  lU.  491,  94  N.  E.  94. 

[3]  No  one  witnessed  the  occurrence ;  and, 
because  of  the  serious  and  painful  character 
of  the  injury,  deceased  was  unable  to  explain 
and  did  not  explain  how  it  was  Inflicted. 
Succinctly  stated,  the  evidence  shows  that, 
on  leaving  the  machine,  he  picked  up  a  stick 
about  four  feet  in  length,  three-cornered  in 
shape  at  one  end,  and  carried  it  with  him 
to  the  room  below,  no  doubt  for  the  purpose 
of  throwing  the  belt  from  the  lower  pulley; 
that  within  the  usual  time  thereafter  the 
belt  transmitting  the  motive  power  was  re- 
leased and  the  machine  stopped;  and  that, 
a  few  minutes  later,  he  reappeared  at  the 
head  of  the  steps,  obviously  suffering  from 
some  serious  injury  inflicted  upon  him  in  the 
meantime,  and  upon  examination  the  surgeon 
called  to  his  assistance  found  a  wound  on  the 
abdomen  apparently  caused,  as  he  testifled, 
by  a  violent  blow  from  a  three-cornered  in- 
strument of  some  character  or  description. 

CHiough  engaged  in  the  service  of  the  com- 
pany from  4%  to  6  months,  the  witnesses  not 
agreeing  any  more  deflnitely  as  to  the  time, 
part  of  it  as  "off-bearer"  to  the  operator  of 
the  same  saw,  and,  when  not  otherwise  en- 
gaged, occasionally  and  skillfully  operating 
it  himself  ajid  throwing  the  belt  from  the  pul- 
ley, deceased  only  two  days  prior  to  the  in- 
jury, at  the  joint  request  of  himself  and  his 
sister's  husband,  was  given  charge  and  con- 
trol of  the  operation  of  the  saw  and  attend- 
ant machinery  and  appliances;  and,  al- 
though the  assignment  carried  with  it  the 
duty  of  throwing  the  belt  when  necessary, 
decedent  was  set  to  work  without  any  direc- 
tion or  Informaticm  as  to  the  dangers  in- 
volved, or  as  to  the  best  and  safest  method  of 
avoiding  Injury  in  the  use  of  the  appliances, 
except  the  knowledge  acquired  by  him  dur- 
ing the  brief  period  of  employment  at  de- 
fendant's factory. 

Frankly,  defendant  admitted  failure  on  its 
part  to  warn  or  instruct,  but  sought  to  show, 
and  now  contends,  that  decedent's  intelli- 
gence, skill,  and  capacity  made  unnecessary 
any  attempt  so  to  do.  That  decedent  was 
more  than  ordinarily  intelligent,  skillful,  and 
competent  clearly  appears  from  the  proof  in- 
troduced by  defendant  and  not  controverted 
by  plaintiff.  Indeed,  it  may  be  said  he 
had  unusual  capacity  for  one-  of  his  age.  But 
the  employment  to  which  he  was  assigned, 
and  the  instrumentalities  with  which  he  was 


required  to  work,  may  properly  be  deemed 
dangerous,  though  to  deceased,  a  young  man 
19  years  of  age,  perhaps  not  obviously  so.  He 
may  not  have  considered  them  vitally  or  in- 
herently dangerous.  However,  conceding  the 
hazardous  character  of  the  employment  and 
of  the  instrumentaiities  he  was  required  to 
use,  still,  under  the  authorities,  it  was  for 
the  jury,  under  proper  instruction,  to  say 
whether  he  fully  comprehended  the  dangers 
attendant  upon  the  due  and  proper  use  of 
the  machinery  and  appliances,  even  tf,  as  de- 
fendant contends,  it  did  in  fact  provide  suit^ 
able  appliances  for  releasing  belts  from  the 
pulley,  and  also  whether,  understanding  the 
danger,  he  knew  or  ought  to  have  known,  or 
had  capacity  to  know,  the  best  and  safest 
method  or  means  of  kvoiding  the  attendant 
perils  and  hazards,  or  that  the  stick  used  by 
him  in  throwing  the  belt  was  essentially 
more  dangerous  or  unsafe  than  the  longer 
ones  so  furnished,  conceding  those  furnished 
by  defendant  were  then  in  the  place  provid- 
ed for  them.  Besides,  it  does  not  appear  de- 
ceased knew  or  was  informed  that  such  instru- 
mentalities had  been  provided,  or,  if  provid- 
ed, that  he  must  use  them  exclusively,  and 
therefore  not  others  specially  improvised  by 
him.  Again,  defendants  foreman,  knowing, 
as  he  admits,  that  deceased  picked  up  the 
shorter  stick  and  went  down  the  steps  car- 
rying It,  presumably  for  the  purpose  of 
throwing  the  belt  from  the  pulley,  ought  then 
to  have  warned  deceased  not  to  use  it  as  a 
means  to  that  end.  The  foreman,  however, 
said  he  thought  deceased  intended  to  leave 
the  building  for  an  entirely  different  pur- 
pose, though  he  saw  him  start  down  the 
steps  with  the  stick  in  hand. 

Viewed  in  the  light  of  the  circumstances 
proved  and  of  the  authorities  later  dted,  we 
cannot  say,  as  a  matter  of  law,  that  the  in- 
structions on  this  phase  ct  the  inquiry  either 
misled  the  jury  or  were  so  plainly  improper 
as  to  warrant  award  of  a  new  trial,  although 
they  were  not  as  appropriate  to  the  facts  in- 
volved as  they  ought  to  have  been.  They 
did,  however,  fairly  present  the  law  applica- 
ble to  the  facts  of  the  casa 

In  effect,  No.  2  told  the  jury  that  if,  tak- 
ing into  consideration  decedent's  age,  capac- 
ity, and  experience,  they  believe  "he  may 
have  been  guilty  of  an  act  or  acts  which  in 
an  adult  may  have  amounted  to  an  a8sumi>- 
tion  of  the  risk  of  injury  and  a  waiver  of 
the  duty  the  master  owed  him,  yet  he  cannot 
be  held  to  have  assumed  any  such  risk  or 
waived  any  such  duty  which  one  of  his  age, 
discretion,  and  experience  could  not  fully 
comprehend  and  appreciate'';  and  No.  3  that 
although,  as  a  general  rule,  the  servant  as- 
sumes the  risk  incidental  to  the  employment, 
and,  if  injured,  cannot  recover  damages  for 
injuries  inflicted  while  so  engaged,  this  does 
not  relieve  the  master  from  the  duty  to 
warn  the  employ^  of  danger  and  instruct  him 
how  to  avoid  it,  If  from  the  evidence  they 
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believe  deceased  "througli  youth,  inei^ri- 
ence,  or  lack  of  ability  was  incompetent  to 
understand  fully  and  appreciate  the  nature 
and  extent  of  the  danger"  incident  to  the 
work. 

As  apropos  and  illustratiye  of  our  mean- 
ing, and  based  on  facts  somewhat  similar, 
Lehto  V.  Mining  Ca,  152  Mich.  412,  116  N. 
W.  405,  says: 

"Where  a  boy  of  unusual  Intelligeiice  was 
injured  while  attempting,  within  tbe  scope  of  his 
employment,  to  shift  a  belt  in  the  manner  in 
which  he  claims  he  had  been  aocustomed  to  do 
and  had  seen  others,  including  his  foreman,  do, 
without  instructions  to  the  contrary,  the  question 
whether,  without  instruction  or  wammg,  he 
appreciated,  and  so  assumed  the  risk,  is  not  a 
question  of  law  but  of  fact,  •  *  *  requiring 
submission  *  ♦•  to  the  jury."  Laundry  v. 
Schuster  (Tex.  Civ.  App.)  169  S.  W.  447:  Crowl 
V.  linseed  Co.,  265  Mo.  805,  164  S.  W.  618; 
Olaich  V.  Hosan,  162  lU'.  App.  261J  Betts  Co.  v. 
Hancock.  189  Ga.  198,  77  8.  B.  77 ;  Booth  v. 
Stokes,  241  Pa.  849.  88  AtL  490:  Belevicze 
V.  Piatt,  84  Conn.  682,  81  Atl.  889;  Railway 
Co.  V.  Mau<&,  152  Ky.  498,  153  S.  W.  729 ; 
Knphal  v.  Flouring  Co.,  43  Mont  18.  114  Pac. 
122 ;  Noden  v.  Verlenden  Bros.,  211  Pa.  867,  60 
AtL  606,  note  8  Ann.  Gas.  368 :  note  to  Cronln 
V.  Columbia  Co.,  29  L.  R.  A.  (N.  8.)  Ill; 
Bwing  V.  Lanark  Fuel  Cq»  65  W.  Va.  726,  65 
S.  E.  200,  29  L.  R.  A  (N.  S.)  487 ;  8  Labatt,  M. 
&  S.  i  1155. 

[4]  Defendant  assails  plalntlfrB  Instmctlon 
Noi  5,  and  cites  Whorley  v.  Lomber  Co.,  70 
W.  Va.  122,  78  8.  E.  268,  in  support  of  the 
critlciBm  urged  against  it  Though  in  part 
correctly  defining  the  master's  duty  as  to 
place  and  appliances  in  and  with  which  he 
sets  his  servant  to  work,  it  is  nevertheless 
amenable  to  criticism,  chiefly  because  of  its 
ambiguity  and  uncertainty. 

But  defendant  requested,  and  the  court 
gave,  other  instructions  on  the  same  subject, 
clearly  and  accurately  defining  the  duty  re- 
quired of  the  master  as  to  place,  machinexy, 
and  appliances.  Thereby  the  law  of  the  case 
was  correctlyr  propounded  to  the  Jury-,  and 
defendant  waived  its  right  to  rely  on  any  de* 
fective  statements  contained  in  plaintiffs  in* 
stmction.  The  instructions  so  proposed  and 
given  were  defendant's  11  and  18.  They  in 
part  reaffirmed  the  principles  intended  by 
No.  6^  given  at  plaintiff's  request,  and  elim- 
inated its  objectionable  features,  its  nncer* 
tainty,  ambiguity,  and  altemativeness.  In 
effect.  No.  13  correctly  advised  the  jury  that, 
while  the  master's  duty  required  it  to  pro- 
vide a  suitable  place  and  appliances  in  and 
with  which  the  servant  may  perform  the 
labor  assigned  to  him,  the  master  is  not 
bound  to  provide  tbe  safest  and  best  ma- 
chinexy and  appliances  for  that  purpose,  and 
that  if  those  so  furnished  are  in  common  use, 
and  "are  such  as  can  with  reasonable  care 
be  used  without  unnecessary  danger  to  the 
employ^,  it  is  all  that  can  be  required  of  the 
employer."  Substantially  this  instruction  is 
based  oa  the  first  point  of  the  syllabus  in 
Giebell  v.  Collins  Co.,  54  W.  Va.  518,  46  8. 
B.  569.  Instruction  11  told  the  jury  that 
defendant  was  not  bound  to  furnish  safe  and 
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sound  instrumentalities  for  decedent's  use^ 
saying  all  that  could  legally  be  required  of 
it  was  the  use  of  ordinary  care  and  diligence 
to  provide  reasonably  safe  and  suitable  ma* 
chinery  and  appliances. 

These  instructions,  when  read  with  plain- 
tiff's  five  criticized,  clearly  and  fully  present- 
ed the  duty  legally  devolving  upon  the  mas- 
ter as  to  the  degree  of  diligence  and  care 
required  in  furnishing  reasonably  safe  ma- 
chinery and  appliances.  So  read,  the  uncer- 
tainty, ambiguity,  and  indeflniteness  of  No» 
6  was  eliminated.  It  was  not  erroneous,  ex- 
cept in  those  particulars.  Nor  was  it  in- 
consistent with  defendant's  instructions. 
They  related  to  the  same  duty.  The  chief 
objection  noted  in  the  \Vhorley  Case,  where 
the  same  instruction  was  given,  was  that  it 
presented  the  duty  of  the  master  in  the  alter- 
native, and  therefore,  as  stated  by  Judge 
Brannon,  left  the  jury  to  determine  which 
alternative  should  control.  Other  instruc- 
tions, however,  permit  no  such  doubt  They 
remove  all  duplicity  as  to  the  proper  applica- 
tion to  the  facts  proved  on  the  triaL  Under 
these  circumstances,  to  hold  that  a  misdirec- 
tion resulted  manifestly  would  be  unreasona- 
ble, because  grossly  technical.  Instructions 
must  be  read  as  a  whole;  and  if,  when  so 
read,  it  is  appar^it  they  could  not  have 
misled  the  jury,  the  verdict  will  not  be  dis- 
turbed, though  one  or  more  of  them  may 
have  defectively  stated  the  principles  intend- 
ed to  be  announced  for  the  jury's  guidance. 
SUte  V.  Waldron,  71  W.  Va.  1,  11,  75  S.  B. 
558 ;  Railway  Co.  v.  Quayle,  95  Va.  741,  80  S. 
E.  391 ;  Burton  v.  Seifert,  108  Va.  888,  61  S. 
B.  933;  Adamson  v.  Railroad  Co.,  Ill  Va. 
656,  69  S.  B.  1055 ;  Marbury  v.  Jones,  112  Va. 
389,  397,  71  S.  B.  1124 ;  Coal  Co.  v.  Liddll,  40 
Ind.  App.  40,  94  N.  B.  411.  So,  in  Stewart  v. 
Parr,  82  S.  B.  259,  we  said: 

*'An  instruction  based  on,  but  inadequately 
stating,  correct  legal  principles,  will  not  be 
deemed  prejudicial,  if,  when  read  with  others,  it 
is  apparent  the  jury  was  not  misled  thereby." 

See,  also,  Runnion  v.  Morrison,  71  W.  Va. 
254,  260,  76  S.  B.  457;  Lay  v.  Coal  ft  Coke 
Co.,  64  W.  Va.  288,  295,  61  S.  B.  156. 

As  defendant's  foreman  on  cross-examina- 
tion (denied  certain  statements  attributed  to 
him,  though  made,  if  at  all,  on  the  day  of 
decedent's  burial,  three  days  after  the  acci- 
dent, plaintiff  was  not  improperly  recalled 
and  in  rebuttal  permitted  to  state  whether 
the  foreman  did  make  to  him  or  in  his  pres- 
ence the  statements  so  denied  as  to  what  he 
did  or  said  immediately  after  deceased  was 
Injured. 

As  elsewhere  observed,  the  declaration  was 
demurrable  because  of  its  failure  to  aver 
plaintififs  appointment  and  qualification  as 
personal  representative  of  decedent,  necessi- 
tating reversal  of  the  judgment  for  the  pur- 
pose of  supplying  tlie  necessary  averment, 
with  direction  to  permit  such  amendment, 
and,  when  made,  to  try  the  issue  raised  by 
defendant  thereon,  if  any,  and  if  upon  the 
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trial  thereof  a  verdict  be  found  for  plaintiff, 
or  if  there  be  no  such  issuer  to  enter  Judg- 
ment on  the  general  verdict,  and  to  set  aside 
the  general  verdict,  should  the  issue  on  the 
amendment  be  resolved  in  favor  of  defendant. 

(75  W.  Va.  642) 
POCCARDI,  Royal  Consul  of  Italy,  v.  PUB- 
LIC SERVICE  COMMISSION. 
(No.  2791.) 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

Jan.  26,  1915.) 

(SyUahu9  by  the  Court.) 

1.  Master  and  Sebvant  ^=>250%,  New,  vol. 
16  Key-No.  Series  —  Death  of  Servant  — 
WoBKicEN's  Compensation  Act  —  Pubuo 
Sebvicb    Commission  —  Supebvision     of 

COUBT. 

Under  its  superrisory  power  over  the  Pub- 
lic Service  Commission,  respecting  its  admin- 
istration of  the  Workmen's  Compensation  Act 
(Code  1913,  c  16p,  §f  1-65  [sees.  657-711]), 
this  court  takes  cognizance  of  questions  of  law 
only. 

2.  Masteb  and  Sebvant  ^=»250%,  New,  voL 
16  Eey-N^.  Series  — -  Wobkmbn'b  Compensa- 
tion Act— Pboceedinos  of  Public  Sebv- 
icb Commission— Review  bt  Coubt. 

In  the  absence  of  conflict  in  the  evidence 
adduced  to  show  a  claimants  right  to  participa- 
tion in  the  Workmen's  Compensation  Fund,  the 
Commission  is  regarded,  in  this  court,  as  a  de- 
murrant to  the  evidence,  and,  if  the  evidence 
would  sustain  a  verdict  of  a  jury  in  favor  of 
the  claimant,  the  claim  is  regarded  as  sufficient- 
ly proved. 

3.  Masteb  and  Sebvant  ^=:»250%.  New,  vol 
16  Key-No.  Series— Wobkmbn's  Compensa- 
tion Act— Public  Sebvice  Commission^ 
Pbocedube— Evidence. 

It  is  the  duty  of  the  Commission,  under 
such  circumstances,  to  give  the  claimant  the 
benefit  of  inferences  aridng  in  his  favor  from 
the  facts  proved,  in  the  absence  of  direct  evi- 
dence. 

4.  Masteb  and  Sebvant  ^=»87^,  New,  voL 
16  Key-No.  Series  —  Injubt  to  Sebvant  — 
Wobkmen's  Compensation  Act  —  ••Acci- 
dent OB  Untowabd  Event." 

A  rupture  caused  by  a  strain  while  at 
work  ia  an  accident  or  untoward  event,  arising 
in  the  course  of  employment,  and  compensable 
under  the  Workmen's  Compensation  Act 

5.  Masteb  and  Sebvant  ^=»250%,  New,  voL 
16  Key-No.  Series  —  Injubt  to  Sebvant  — 
WoBKMEN's  Compensation  Act  —  Suvn- 
ciENOT  OF  Evidence. 

Proof  of  apparent  previous  good  health,  a 
heavy  and  unusual  lift  in  the  course  of  work, 
discovery  of  rupture  on  the  second  day  there- 
after, death  from  surgical  operation  for  relief 
thereof,  and  opinion  of  the  operating  surgeon 
that  the  rupture  was  caused  by  the  lifting,  is 
sufficient  to  establish  accidental  injury  in  the 
course  of  employment,  within  the  meaning  of 
said  act 

Robinson,  P.,  dissenting. 

Petition  by  Gaetena  Poccardl,  Royal  Con- 
sul of  Italy,  on  behalf  of  the  widow  of  Ca- 
taldo  Gresco,  against  the  Public  Service  Com- 
mission. Ordered  that  claim  presented  be 
paid. 

Joseph  Henderson  and  Francis  Rawle,  both 
of  Philadelphia,  Pa.,  for  petitioner.  A.  A. 
Lilly,  Atty.  Gen.,  and  Prank  Lively,  Asst. 
Atty.  Gen.,  for  respondent  J 


POFPENBARGER,  J.  Gaetano  Poccardl, 
royal  consul  of  Italy,  on  behalf  of  the  widow 
of  Cataldo  Greco,  an  Italian  subject,  and  his 
sole  dependent,  complains  of  an  order  of  the 
Public  Service  Commission,  '  rejecting  her 
claim  against  the  Workmen's  Compensation 
Fnnd. 

Though  a  surgical  operation  for  strangu- 
lated hernia  precipitated  Greco's  death,  the 
legally  proximate  cause  thereof  was  the  her- 
nia. But,  in  the  opinion  of  the  Commission, 
the  hernia  did  not  result  from  accidental 
injury.  Just  before  his  death,  Greco  was 
an  employ^  of  the  Phillips  Sheet  &  Tin  Plate 
Company  at  Weirton,  W.  Va.  On  the  10th 
day  of  April,  1914,  he  and  some  of  his  fel- 
low workmen  lifted  a  heavy  iron  pipe  called 
a  *'Jim  pole."  He  worked  the  next  day,  but 
illness  required  him  to  go  to  bed  on  Sunday, 
the  second  day  after  the  exertion  to  which 
reference  has  been  made,  where  he  remained 
until  April  14,  1914,  without  attention  from 
a  physician.  On  that  day.  Dr.  L.  A.  Whit- 
taker  was  called.  Finding  his  condition  seri- 
ous, the  doctor  liad  him  removed  to  a  hos- 
pital on  the  15th,  performed  the  operation 
on  the  16th,  and  the  patient  died  on  the 
20th.  A  post  mortem  examination,  made  on 
the  day  of  the  death,  revealed  dilatation  of  the 
right  ventricle  of  the  heart  as  the  immediate 
cause  of  death;  the  wound  showing  no  un- 
favorable indications.  Weakness  of  the  heart 
had  been  observed  while  he  was  on  the  op- 
erating table. 

Loney  Marino,  a  fellow  workman,  says  Gre- 
co, after  carrying  the  "Jim  pole*'  to  the  ma- 
chine shop,  had  thrown  his  hands  back  to 
his  hips  as  though  he  had  injured  iiimself. 
The  man  who  had  charge  of  the  men  engaged 
in  the  removal  of  the  pipe  and  the  labor  boss 
at  the  plant  say  nether  of  them  heard  any 
complaint  of  injury.  A  verified  certificate  of 
the  chief  derk  of  the  company  for  whi(^ 
Greco  had  worked  says  he  "strained  himselT' 
in  carrying  the  pipe,  and  "first  complained  of 
his  injury  in  machine  shop.'*  It  further  says 
"to  the  best  or*  affiant's  knowledge  "the  in- 
Jury  causing  death  was  sustained  in  the 
course  of  the  deceased's  employment  A  re- 
port of  the  attending  i^ysician  says  the 
hernia  and  strangulation  were  "brought  on 
by  lifting  Jim  pipe  in  mill,  overworking."  He 
further  reports  specifically  that  the  disabili- 
ty was  due  to  the  accident  previously  men- 
tioned by  him,  and  that  Greco  had  not  been 
maimed  or  crippled  by  previous  injury. 

After  the  daim  had  been  rejected,  the  ap- 
plicant filed  a  letter  from  Dr.  Whittaker,  di- 
rected generally  to  whom  it  may  concern, 
saying  Greco  had  been  injured  in  the  course 
of  his  employment  He  further  said  that, 
at  the  time  of  his  investigation,  he  had  un- 
derstood him  to  say,  through  an  interpreter, 
that  he  had  been  ruptured  previously,  but 
was  now  assured  by  the  interpreter  that  he 
had  misunderstood  him.    This  seems  to  have 
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been  considered  as  upon  an  application  to  re- 
open or  rehear  the  case.  The  Commission 
was  notified  that  several  persons,  who  had 
known  the  decedent,  were  ready  to  testify 
to  bis  previous  good  health.  A  joint  affida- 
vit of  these  persons  to  the  fact  and  also 
one  made  by  three  other  persons  to  the  ef- 
fect that  he  had  complained  of  abdominal 
discomfort  immediately  after  the  lifting  of 
the  pipe  seem  to  have  been  taken,  but,  if  so, 
they  were  not  filed  with  the  Commission  at 
any  time,  nor  in  this  court  What  purport 
to  be  copies  of  such  affidavits  appear  only 
In  the  brief  of  counsel  for  the  petitioner.  If 
such  affidavits  exist,  it  is  not  perceived  how 
they  can  be  considered  here;  they  never 
having  been  filed  in  the  proceeding  in  any 
manner  or  at  any  stage  thereof. 

[1-4]  Meager  development  of  the  merits  ot 
the  case  before  the  Commission  justifies,  in 
the  opinion  of  some  of  the  members  of  the 
court,  refusal  of  the  prayer  of  the  petition- 
er. No  doubt  the  operating  surgeon  could 
have  determined  whether  the  rupture  was  an 
old  one  or  the  result  of  disease,  or  a  fresh 
wound  occasioned  by  a  strain.  As  to  the  ap- 
pearance of  the  wound,  no  inquiry  seems  to 
have  been  propounded  to  him  wherefore 
the  evidence  lacks  detail  and  particularity, 
which  no  doubt  could  have  been  supplied. 
One  or  more  of  the  members  of  the  court  en- 
tertain the  view  that  the  evidence  is  defec- 
tive in  form  and  character,  justifying  rejec- 
tion, on  the  ground  of  failure  on  the  part 
of  the  applicant  to  develop  the  facts.  A  fur- 
ther suggestion  is  that  the  finding  of  the 
Commission  is  of  equal  dignity  with  the  ver- 
dict of  a  jury  and  cannot  be  disturbed,  un- 
less plainly  wrong. 

The  action  of  the  Commission  is  final  and 
irreviewable,  except  as  to  matters  '*going  to 
the  basis  of  the  claimant's  right*'  Code,  c. 
15p,  {  43,  serial  section  699.  As  to  such  mat- 
ters, its  function  is  administrative,  only  quasi 
Judicial,  and  the  supervisory  pdwer  of  this 
court  over  its  action,  respecting  the  right  of 
the  claimant,  is  under  its  original  jurisdic- 
tion by  mandamus.  De  Constantln  v.  Pub. 
Ser.  Com.,  83  S.  E.  88.  In  this  respect,  our 
statute  accords  with  the  English  compensa- 
tion act  and  those  of  several  of  the  states, 
llnniHng  the  powcr  of  revicw  to  questions  of 
law,  Gane  v.  Colliery  Co.,  2  B.  W.  C.  O.  42; 
Turner  v.  Bell  &  Sons,  4  B.  W.  C.  O.  63; 
Moss  &  Co.  V.  Akers,  4  B.  W.  C.  C.  294 ;  Illi- 
nois Act  (Kurd's  Rev.  St.  1913,  c  48)  i  19; 
Iowa  Act  (Acts  35th  Gen.  Assem.  c.  147)  $  34 ; 
Massachusetts  Act  (St  1911,  c.  751)  pt  3,  S§ 
10,  11;  Michigan  Act  (Pub.  Acts  1912,  No. 
10)  pt.  3,  if  11,  12,  13;  Minnesota  Act 
(Gen.  St  1913,  iS  8216,  8225)  §§  22,  30 ;  Brad- 
bury's Work.  Com.  c.  16,  p.  892  et  seq. 

Under  the  English  act,  the  courts  regard 
tlie  employer,  whose  place,  under  our  stat- 
ute, the  Commission  takes,  as  a  demurrant 
to  the  evidence,  when  the  issue  is  one  of 
mere  safficiency  thereof.    If  the  evidence  ad- 


duced or  the  facts  found  or  disclosed  are  un- 
contradicted and  would  sustain  a  verdict  of 
a  Jury  in  favor  of  the  claimant,  there  is  lia- 
bility^ as  a  matter  of  law,  and  legal  duty 
to  pay  the  claim  arises.  Mitchell  v.  Glamor- 
gan Coal  Co.,  9  W.  C.  C.  16;  Wright  v.  Kerri- 
gan, 4  B.  W.  C.  C.  432 ;  Owners  of  Steamship 
V.  Rice,  4  B.  W.  C.  C.  298.  What  rule  would 
govern  in  a  case  of  conflicting  evidence,  it  ia 
unnecessary  to  say,  since  the  evidence  ad- 
duced here  is  free  from  conflict  All  of  it 
points  in  the  same  direction,  and  the  only 
question  is  the  weight  to  which  inferences 
arising  from  the  facts  are  entitled. 

The  written  opinion  adopted  by  the  Com- 
mission rests  largely  upon  the  sound  legal 
proposition  that  evidence  giving  rise  to  in- 
ferences consistent  with  the  theory  of  liabil- 
ity and  inconsistent  therewith,  in  equal  de- 
gree, is  insufficient  An  illustration  of  such 
evidence  is  found  in  Hawkins  y.  Coal  Co.,  4 

B.  W.  C.  C  178.  A  workman,  whose  heart 
was  shown  to  have  been  in  bad  condition, 
collapsed,  while  at  work,  and  died  of  angina 
pectoris.  The  court  held  the  two  facts  (col- 
lapse while  at  work  and  disease  of  the  heart) 
rendered  the  cause  of  death  uncertain;  the 
inferences  arising  being  equally  consistent 
with  the  theory  of  death  from  accident  and 
death  from  disease.  A  collier  having  highly 
diseased  arteries,  threatening  apoplexy  at 
any  time  and  under  any  conditions,  was  at- 
tacked with  apoplexy  while  at  work,  and 
died.  Here  likewise  the  court  held  the  evi- 
dence insufficient  Barnabas  v.  Colliery  Co., 
3  B.  W.  0.  C.  216.  There  were  like  holdings 
in  the  case  of  a  man  who  had  undergone  two 
successive  surgical  operations  (amputation 
of  a  finger  injured  while  at  work  and  another 
for  a  diseased  tooth)  and  died  from  the  ef- 
fect of  the  ansesthetics  (Charles  v.  Walker^ 
Limited,  2  B.  W.  C.  C.  5),  and  a  sailor  found 
dead  in  the  water  in  the  morning,  after  hav- 
ing gone  on  deck,  late  at  night,  to  get  fresh 
air  (Davis  v.  Plymouth  (Colliery,  3  B.  W.  C. 

C.  514).  In  each  of  these  cases,  directly  con- 
tradictory inferences  arose  from  facts  proven. 

In  the  absence  of  such  contradiction,  how- 
ever, the  probability  arising  from  the  facts 
disclosed  governs  and  concludes.  A  night 
workman  who  had  gone  to  his  work,  a  mile 
or  more  distant,  in  the  evening,  sound  and 
well,  came  back  in  the  morning,  at  the  usual 
hour,  in  his  working  clothes  and  with  a  fin- 
ger crushed  and  bleeding,  unwashed,  and 
wrapped  in  a  rag.  Continuing  his  work, 
blood  poison  set  in,  and  he  died.  The  county 
Judge  held  his  widow  had  not  proved  a  case, 
and  said  the  accident  might  have  occurred 
in  the  walk  from  the  colliery.  But  the  ap- 
pellate court,  reversing,  said: 

'The  workman  was  engaged  in  work  at  which 
accidents  do  happen,  and  the  probability,  there- 
fore, is  that  the  accident  happened  at  the  time 
when  he  was  so  engaged,  rather  than  at  a  time 
when,  in  the  ordinary  conrse  of  life,  such  acci- 
dents do  not  happen.  There  is  nothing  to  sug- 
gest here  that  the  accident  happened  on  the  way 
home."    Mitchell  v.  Coal  Co.,  cited. 
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A  man,  whose  duty  it  was  to  lift  coffins, 
went  to  work  apparently  well,  and,  on  re- 
turning, complained  of  having  been  hurt  and 
had  marks  on  his  side  and  chest  and  a  swol- 
len leg.  He  died  about  a  week  later  of  pneu- 
monia superinduced  by  the  injury.  There 
was  no  proof  as  to  how  he  was  injured,  ez- 
<:ept  a  ^tement  to  his  physician  that  he  had 
"met  with  an  accident  by  moving  a  coffin." 
The  court,  in  dismissing  the  appeal  said: 

"So  far  we  have,  at  any  rate,  the  fact  that 
one  coffin  went  out,  and  it  would  be  the  duty  of 
the  deceased  to  assist  in  removing  it,  and  the 
doctor's  evidence  is  consistent  with  the  fact 
that  something  like  a  coffin  fell  upon  him. 
*  •  •  This  man,  whose  employment  was  lift- 
ing coffins,  went  out  well,  and  came  home,  as 
we  have  heard,  with  marks  and  injuries  upon 
him.  In  these  circumstances,  it  strikes  me  the 
inferences  drawn  in  the  Glamorgan  Case  may 
be  drawn  here.  In  that  case  the  man's  finger 
might  have  been  crushed  In  many  ways.**  Wright 
V.  Kerrigan,  cited. 

This  principle  applies  a«  w^  to  the  escer- 
tainment  of  the  times  and  causes  of  internal 
injuries,  such  as  ruptures.  Here,  as  in  many 
other  instances  in  the  administration  of  the 
laws,  the  right  is  not  susceptible  of  complete 
and  certain  demonstration,  and  probability, 
which,  ex  vl  termini,  is  evidence,  must  take 
its  place  as  inconclusive,  but  nevertheless  de- 
pendable^ proof.  In  one  of  the  most  notable 
English  oases  decided  apparently  by  the 
House  of  Lords,  the  decision  of  the  county 
judge,  denying  right  of  compensation  for  a 
rupture,  affirmed  by  the  Gourt  of  Appeal,  was 
reversed  anci  the  case  remanded  for  ascer- 
tainment of  the  amount  of  compensation. 
Fenton  t.  Thorley  ft  Co.,  5  W.  a  O.  1.  In 
that  case  Lord  Lindley  said: 

"The  personal  injury  was  the  rupture.  The 
cause  of  it  was  the  unintended  end  unexpected 
resistance  of  the  wheel  to  the  force  applied  to 
it.  *  *  *  The  proximate  cause  may  be  an  in- 
ternal strain." 

In  Pulford  t.  CJoal  Ballast  Co.,  1  B.  W. 
O.  C,  222,  compensation  for  injury  by  rup- 
ture was  awarded  to  a  man  who  had  a  pre- 
viously existing  rupture,  on  the  theory  that 
it  had  been  so  increased  by  a  strain  as  to 
incapacitate  him.    The  court  said: 

"I  think,  regarding  the  case  solely  from  the 
medical  aspect,  the  injury  could  not  have  been 
an  untoward  event  not  expected.  On  the  other 
hand,  the  man  bad  worked  in  the  chalk  quarry 
for  tax  months  and  had  dug  out  lumps  of  chalk 
^uite  as  large  as  the  one  in  question  without  in- 
jnry,  notwithstanding  the  strain  he  was  suf- 
fering fron^  and,  as  far  as  he  or  any  one  with- 
out medical  or  surgical  knowledge  was  concern- 
ed^ the  injury  was  occasioned  by  means  of .  a 
mishap  or  untoward  event  not  expected  or  de- 
signed." 

In  Scales  v.  West  Norfolk,  etc.,  Co.,  Work. 
Com.  Rep.  16^,  it  appeared  the  deceased  had 
been  ruptured  three  or  four  years  before  the 
strangulation  causing  his  death,  but  the 
court  held  a  strain  or  overexertion  in  the 
course  of  employment  was  the  proximate 
cause  of  death  and  an  accident,  within  the 
meaning  of  the  act  Brown  v.  Kemp,  Id. 
595,  was  a  similar  case,  and  in  it  compensa- 
tion was  awarded. 


Responding  to  medical  criticism  of  the 
theory  of  rupture  by  strain  or  exertion,  the 
Washington  Industrial  Insurance  Conimis- 
sion  has  adopted  rules  requiring  proof.  In 
cases  of  claims  predicated  on  hernia:  (1)  That 
its  origin  was  recent;  (2)  that  it  was  ac- 
companied by  pain ;  (3)  that  it  was  immedi- 
ately preceded  by  accidental  strain  in  hazar- 
dous employment;  and  (4)  that  it  did  not 
previously  exist  Similar  rules  have  been 
adopted  by  the  Commission.  Notwithstanding 
the  criticism  calling  forth  these  rules,  they 
impliedly  admit  possibility  and  probability  of 
rupture  from  a  strain,  when  the  strain  and 
the  rupture  are  in  close  relation.  So  does  an 
article  by  the  attorney  for  the  Michigan  com- 
pensation board,  published  in  the  National 
Compensation  Journal,  brought  to  our  atten- 
tion by  the  brief  for  the  Commission.  Both 
the  rules  and  the  thesis  admit  the  English 
proposition  that  an  internal  Injury,  resulting 
from  a  strain  while  at  work»  is  an  accident, 
within  the  meaning  of  the  act,  and  their  lim- 
itations or  restrictions  upon  proof  of  the  fact 
have  not  been  Judicially  approved. 

[S]  Under  the  decisions  to  which  refex^mce 
has  been  made,  the  circumstances  stated,  if 
sufficiently  proved,  make  out  a  prima  fade 
case  of  right  to  participation,  Greco  had 
worked  for  his  employer  more  than  two 
months.  There  is  no  proof  of  any  anteced- 
ent infirmity  of  any  kind  on  his  part  In 
his  employment,  he  was  subjected  to  unusual 
physical  exertion  on  Friday.  He  took  to  his 
bed  on  Sunday,  and  his  ailment  proved  to  be 
hernia.  The  surgeon  who  operated  upon  him 
and  saw  the  rupture  had  no  personal  knowl- 
edge of  the  exertion,  but  was  informed  as 
to  that  fact  If  a  oompetent  physician  and 
surgeon,  he  was  likely  able  to  tell,  from  his 
inspection,  whether  the  rupture  was  of  recent 
origin.  Having  Inspected  it,  and  knowing 
from  others  what  the  patient  had  previously 
done,  he  gave  it,  as  his  opinion,  that  the  in- 
Jury  had  resulted  from  strain  in  lifting  the 
pipe.  Support  of  his  conclusion  is  found  in 
the  knowh  facts,  previous  ability  to  work,  the 
exertion,  and  the  rupture.  Failure  of  the  in- 
jury to  cause  serious  discomfort,  until  the 
second  day  after  its  occurrence,  does  not  neg- 
ative the  Inference  arising  from  these  facts. 
'^{Sometimes  there  is  complete  absence  of 
pain  and  tenderness  in  the  hernia  itself.*' 
Ency.  Britannica.  The  article  brou^^t  to  oar 
attention  in  the  brief  says  traumatic  hernia 
completely  develops  immediately  or  in  a  day 
or  two  after  the  blow.  Common  sense  sug- 
gests that  a  rupture  from  a  strain  might 
develop  more  slowly  than  one  caused  by  a 
blow. 

The  case  has  be^  very  poorly  developed. 
No  effort  by. the  ai^licant  strictly  to  prore 
the  claim  was  made,  until  after  its  rejection. 
He  relied  upon  the  result  of  the  Commission's 
investigation  and  apparently  was  not  advised 
of  the  supposed  insufficiency  of  the  evidence, 
before  the  finding  and  announcement  of  the 
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result  Then,  alihotigli  an  Informal  rehear- 
ing seems  to  have  been  allowed,  no  new  evi- 
dence of  consequence  was  filed.  The  sugges- 
tion here  of  additional  proof  is  utterly  fu- 
tile. However,  the  facts,  disclosed  by  the  ree- 
ordestablish  the  claim. 

Accordingly  an  order  will  be  entered,  re- 
quiring the  Oommis^on  to  ascertain  the 
amount  of  the  indemnity  and  cause  it  to  be 
paid. 

BOBINSON,  P.  (dissenting).  In  view  of  the 
hearsay  and  nnverined  character  of  the  evidence 
before  the  GommiBsiDn  when  it  passed  on  this 
claim,  and  tiie  insufficient  force  thereof,  lacking 
4is  it  does  any  direct  and  certain  probative 
force,  the  finding  should  not  be  disturbed. 

<75  W.  Va.  S»)      \     ="="*■ 

WALTON  T.  ROSS.    (No.  2449.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  26k  1915.) 

(8yUdbu$  hv  the  Court.) 

1.  Jtjbtxobs   of  thb   Peace   ^=»ie2— Judo- 
MENT— Vacation— Apfbal  Bono. 

The  Judgment  of  a  justice  is  not  vacated 
nor  an  appeal  perfected  by  the  mere  produc- 
tion or  tender  of  an  appeal  bond.  While  ap- 
plication and  tender  of  a  good  bond  gives  ab- 
solute right  of  appeal,  there  must  be  action 
"by  the  justice  approving  the  bond  and  allowing 
the  ai^eal:  or  on  his  neglect  or  refusal  to 
act  favorably  thereon  within  ten  days  from  the 
date  of  the  Judgment,  such  appeal  must  be  ap- 
plied for  and  allowed  by  the  circuit  court  or  the 
judge  thereof  in  vacation,  within  ninety  days 
from  the  date  of  such  judgment. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  ff  600,  603,  605;  Dec 
THg.  «s>162.] 

2.  JUSTXCBS    ov   TBS    Pkacb    ^s»162— Judo- 

KENT— AFFEAI/—BXBOUTION.    ' 

Without  appeal  so  perfected  the  judgment 
^f  the  justice  is  not  vacated  but  remains  in 
fun  force,  and  a  motion  to  quash  an  execu- 
^on  thereon,  the  proper  remedy  when  the  judg- 
ment has  been  vacated  by  perfection  cc  an 
■appeal,  is  properly  overruled. 

[Eid.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  f§  600,  603,  605;  Dec. 
IMg.  «s>162.] 

Error  to  Circuit  Court,  Doddridge  County. 

Action  by  T.  F;  Walton  against  George 
Hoss.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

L.  W.  Chapman,  of  West  Union,  for  plain- 
tiff in  error.  A.  F.  McCue^  of  West  Union, 
for  defendant  in  error. 

'  MILLER,  J.  The  Judgment  complained  of, 
Tendered  on  appeal  from  the  judgment  of  a 
Justice,  denied  the  motion  of  Ross,  on  notice 
before  the  justice,  to  quash  a  certain  execu- 
tion number  4,  issued  on  December  17,  1010. 
by  Chapman,  Justice,  upon  a  judgment  ren- 
dered by  FarlB,  Justice,  in  favor  of  Walton 
against  Ross,  on  May  15, 1909,  for  the  sum  of 
$150.00,  and  $41.80  costs. 

A  number  of  grounds  are  assigned  in  the 
notice  and  were  argued  orally  and  by  briefs 
of  counsel  filed.  But  the  sole  and  material 
question  presented  is,  was  there  at  the  time 
of  the  execution  a  valid  and  subsisting  Judg- 


ment on  which  to  found  the  same?  That  the 
judgment,  recited  in  this  execution,  was  ren- 
dered by  Justice  Faris,  on  May  15,  1009,  is 
not  denied ;  but  the  proposition  relied  on.  that 
there  was  no  such  judgment  at  the  date  of 
the  execution,  is  predicated  on  the  fact, 
shown  by  the  record,  that  on  the  day  of  the 
Judgment,  defendant  vras  present  in  person 
and  by  counsel,  and,  after  Judgment,  prayed 
for  an  appeal,  which  was  denied,  and  also 
tendered,  or,  as  the  record  shows,  produced  a 
bond  signed  by  himself  and  I.  G.  Carter,  sure- 
ty, which  the  justice  decided  was  unneces- 
sary, as  the  appeal  had  been  denied.  The 
justice's  record  also  shows  that  defendant, 
though  present  at  the  trial,  in  person  and 
by  counsel,  declined  to  introduce  any  evi- 
dence, and  that  after  plaintiff  had  introduc- 
ed his  evidence,  he  suggested  through  his  at- 
torney that  Judgment  be  rendered  against 
him,  and  then  applied  for  the  appeal,  which 
was  denied;  on  the  ground  that  as  the  Judg- 
ment was  one  by  confession  he  was  not  en« 
titled  to  an  appeal. 

The  appeal  bond  is  not  in  the  record. 
Whether  actually  left  with  the  Justice  does 
not  appear.  We  have  only  the  recital  in  the 
transcript  that  a  bond  was  produced  and 
signed,  as  already  stated.  What  its  penalty 
was,  or  what  its  conditions  or  other  provi- 
sions were  does  not  appear.  But  it  does  dis- 
tinctly appear,  that  an  appeal  was  denief  by 
the  justice.  But  the  bond  was  not  approved 
by  him,  nor  were  the  papers  in  the  case 
transmitted  by  him  to  the  circuit  court  Nor 
Is  there  any  claim  that  Ross  ever  thereafter 
took  any  other  or  further  steps  to  perfect  his 
appeal,  by  mandamus,  or  application  to  the 
circuit  court  within  ninety  days,  as  prescrib- 
ed by  statute. 

The  propositions  relied  on  for  reversal  are: 
First,  that  by  the  filing  of  the  appeal  bond, 
assuming  that  it  was  a  good  one,  and  prayer 
for  an  appeal,  and  regardless  of  the  fact  that 
an  appeal  was  denied  by  the  justice,  the  judg- 
ment was  thereby  vacated,  and  the  whole 
case  was  thereby  Immediately  transferred 
to  the  circuit  court,  for  trial  de  novo,  and 
that  no  judgment  thereafter  remained  before 
the  Justice  upon  which  execution  could  issue. 
Second,  that  there  being  no  judgment  remain- 
ing before  the  Justice  the  motion  to  quash  the 
execution  was  the  proper  remedy  and  should 
have  prevailed. 

[1]  On  the  first  proposition  section  164, 
chapter  50,  serial  section  2718,  Code  1913, 
governing  the  subject,  clearly  contemplates 
action  by  the  Justice  by  approving  or  disap- 
proving the  bond,  and  allowance  or  disal- 
lowance of  the  appeal;  and  if  the  bond  is 
not  approved  by  him  and  he  neglects  or  re- 
fuses within  ten  days  from  the  date  of  the 
Judgment,  as  prescribed  by  the  statute,  if  the 
appellant  has  done  his  full  duty  as  required 
by. the  statute^  that  the  appellant  shall  with- 
in ninety  days  after  the  Judgment  obtain 
his  appeal  by  petition  or  application  to  the 
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circuit  court.  Clearly  the  statute  requires 
action,  by  the  Justice  within  ten  days,  or  by 
the  circuit  court  In  ninety  days,  by  approval 
of  the  bond  and  allowance  of  the  appeal.  In 
the  case  at  bar  Ross  simply  produced  to  the 
Justice  an  appeal  bond,  but  failed  to  get 
favorable  action  thereon,  and  was  adylsed  by 
the  Judgment  and  order  of  the  Justice  that 
an  appeal  was  denied.  Gould  he  thereafter 
rest  upon  this  action  as  the  full  discharge  of 
his  duty  in  the  premises,  and  daim  that  the 
Judgment  against  him  had  been  finally  super- 
seded or  vacated  and  the  action  against 
him  thereby  transferred  to  the  circuit  court 
for  trial  de  novo?  We  think  not  He  in- 
sists, however,  on  the  authority  of  Holmes  v. 
Yoke,  48  W.  Va.  267,  37  S.  D.  545,  that  such 
was  the  effect  of  his  tendering  or  producing 
the  bond.  It  is  said  in  that  case  that  the 
giving  or  tendering  of  such  bond  to  the  Jus- 
tice entitled  applicant  to  an  appeal,  and  that 
no  act  of  negligence  of  the  Justice  could  de- 
prive him  of  the  same.  But  what  were  the 
f&cts  In  that  case?  The  bond  tendered  had 
been  approved,  not  at  first  by  the  Justice  who 
tried  the  action,  who  was  absent,  but  by  the 
Justice  in  charge  of  the  ofBce,  and  after  his 
return  also  by  the  Justice  who  tried  the  case, 
and  the  papers  were  then  sent  to  the  circuit 
court. 

In  the  circuit  court  the  appeal  was  dismiss- 
ed on  the  ground  that  the  Justice  had  made 
no  olrder  granting  it,  and  it  did  not  appear 
that  the  Justice  temporarily  in  charge  of  the 
oflSce  had  legal  authority  to  receive  and  ap- 
prove the  bond  and  grant  the  appeal.  The 
Judgment  of  the  circuit  court  was  reversed, 
and  the  case  remanded  for  further  proceed- 
ings. In  that  case,  while  there  had  been  no 
final  order  of  the  Justice  allowing  the  appeal, 
the  bond  had  been  approved  by  the  Justice  in 
charge,  and  subsequently  by  the  other  Justice, 
and  the  papers  were  sent  up  as  upon  appeal, 
and  the  mere  lack  of  a  final  order  was  not  al- 
lowed to  defeat  the  appeal,  substantially  al- 
lowed, by  the  action  of  the  Justice. 

The  case  of  Home  Sewing  Machine  Go.  t. 
Floding,  27  W.  Va.  540,  is  also  relied  on. 
That  case,  as  does  the  one  first  dted,  con- 
strues the  statute  as  giving  an  appeal  as  a 
matter  of  right,  upon  compliance  therewith, 
by  tendering  a  good  bond;  but  if  denied  by 
the  Justice  as  giving  cause  for  application  to 
and  allowance  of  the  appeal  by  the  circuit 
court  or  the  Judge  in  vacation.  This  clearly 
implies  that  if  the  Justice  denies  the  right 
and  refuses  to  approve  a  good  bond,  the  ap- 
peal must  be  perfected,  by  some  subsequent 
action  of  the  Justice  or  of  the  circuit  court 
In  Holmes  v.  Yoke,  supra.  Judge  Dent  says 
that  mandamus  wilL  lie  against  the  Justice 
to  compel  compliance  with  his  ministerial 
duty  in  approving  a  good  bond  and  allowing 
an  appeal;  but  would  this  not  have  to  be 
done  within  the  ten  days  allowed  for  such  ac- 
tion by  the  Justice?  In  Lowther  v.  Davis, 
33  W.  Va.  132.  10  S.  E.  20,  it  was  decided 


that  the  refusal  of  the  Justice  within  tec  days 
to  grant  an  appeal  from  his  Judgment  con- 
stituted good  ground  for  allowance  thereof 
on  application,  by  the  circuit  court  or  Judge 
thereof  within  ninety  days ;  and  in  that  case 
it  is  intimated  by  Judge  Snyder  that  the 
remedy  given  by  statute  is  complete  and  ade- 
quate and  is  exclusive  of  the  common  law 
remedy  by  mandamus. 

It  is  quite  true  as  held  In  Watson  y. 
Hurry,  47  W.  Va.  809,  35  S.  E.  830,  and 
Evans  v.  Taylor,  28  W.  Va.  188,  cited,  that 
the  effect  of  an  appeal  from  the  Judgment  of 
a  Justice,  is  to  vacate  the  Judgment  and 
transfer  the  case  to  the  circuit  court  for 
trial  de  novo,  regardless  of  the  Judgment  of 
the  Justice.  In  such  case,  neither  party  can 
dismiss  the  appeal  so  as  to  reinstate  the  Judg- 
ment of  the  Justice.  So  after  perfection  of 
such  appeal  no  Judgment  would  remain  be- 
fore the  Justice  upon  which  an  execution 
could  lawfully  issue. 

[2]  But  with  respect  to  the  case  at  bar,  as 
Ross  failed  to  perfect  an  appeal  in  any  of 
the  modes  allowed  the  Judgment  of  the  Jus- 
tice against  blm  remained  in  full  force,  and 
never  became  vacated  or  superseded  so  as 
to  prevent  execution  thereon,  and  we  think 
his  motion  to  quash,  though  the  proper  rem- 
edy, was  properly  overruled. 

These  conclusions  call  for  affirmance  of  the 
Judgment,  and  it  will  be  so  ordered. 


(76  W.  Va.  624) 

STATE  V.  RAMAGE  et  aU 

(Supieme  Gourt  of  Appeals  of  West  Virginia 

Jan.  26,  1915.) 

(8yllahu8  hy  the  Cawt,) 

1.  Lewdness  <©=»1— **Lbwd  awd  Lascivious 

GOHABITATION .  * ' 

To  constitute  the  crime  of  lewd  and  lasciv* 
ious  cohabitation  together,  by  persons  not  mar- 
ried to  each  other,  they  must  have  lived  togeth- 
er in  the  same  house  as  husband  and  wife,  that 
is,  as  if  the  conjugal  relation  existed  between 
them,  but  it  is  not  necessary  that  they  should 
hold  themselves  out  to  the  public  as  husband 
and  wife. 

[Ed.   Note.— For  other  cases,   see  Lewdness^ 
Gent.  Dig.  §§  1-4;  Dec.  Dig.  «=»1.] 

2.  Lewdness  ^=>7  —  Lascivioxts  Goha3ita- 
TioN— Sufficiency  of  Evidence. 

Proof  that  defendants  occupied  the  same 
house  together,  the  woman  in  the  capacity  of 
house  servant,  sleeping  at  night  in  separate 
rooms,  and  that  on  one  occasion  she  was  seen 
to  leave  her  room  and  enter  his  bedroom  in  the 
nighttime,  clandestinely,  and  'remain^  for  an 
hour,  is  not  sufficient  evidence  to  sustain  a  ver- 
dict of  guilty.  The  jury  cannot  infer  from 
the  one  act  of  incontinence,  clandestinely  com- 
mitted, that  such  acts  were  habitual  and  con- 
tinuous. 

[Ed.  Note.— For  other  cases,  see  Lewdness^ 
Gent  Dig.  §§  14,  15 ;   Dec.  Dig.  <S=>7.] 

Error  to  Gircuit  Gourt,  Boone  Gounty. 

J.  B.  Ramage  and  another  were  convicted 
of  lewdly  and  lasciviously  associating  and 
cohabiting  together,  and  bring  error.  Re- 
versed and  remanded. 
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Leftwich,  Bymslde  &  Shaffer,  of  Madison, 
for  plaintiffs  in  error.  A.  A.  Lilly,  Atty.  Gen., 
John  B.  Morrison,  of  Sutton,  and  J.  B. 
Brown,  Asst  Atty.  Gen.,  for  the  State. 

WHiLIAMS,  J.  J.  B.  Ramage  and  Maude 
Hunter  were  convicted  in  the  circuit  court 
of  Boone  county  on  a  charge  of  "lewdly  and 
lasdviously  associating  and  cohabiting  to- 
gether," and  adjudged  to  pay  a  fine  of  $50 
each,  and  to  that  judgment  they  were  grant- 
ed this  writ  of  error. 

The  principal  error  relied  on  is  the  refus- 
al of  the  court  to  sustain  defendants'  mo- 
tion to  set  aside  the  verdict  The  question 
presented  is:  Is  there  sufficient  evidence  to 
support  it?  The  following  facts  are  proven 
and  not  controverted,  viz.:  That  defendants 
are  not  married  to  each  other;  that  J.  B. 
Ramage  is  a  married  man  not  living  with  his 
wife;  that  he  Is  general  superintendent  of 
the  Spruce  River  Goal  Company,  and  lives  in 
its  house  at  Ramage  in  Boone  county ;  that 
Maude  Hunter  is  an  unmarried  woman  and 
is  employed  by  said  company  at  a  salary  of 
$12  a  month  to  do  the  cooking,  washing  and 
general  housework;  that  for  most  of  the 
time,  for  a  year  or  more  previous  to  the  in- 
dictment, she  and  Ramage  lived  in  the  house 
alone;  that  the  house  contained  a  number 
of  rooms,  and  he  occupied  a  bedroom  on  the 
lower  floor  and  she  one  upstairs;  that  she 
was  known  and  recognized  in  the  community 
as  a  servant  at  the  house,  and  was  on  the 
pay  roll  of  the  company;  that  on  three  or 
four  occasions  defendants  were  seen  togeth- 
er, in  daylight,  going  in  the  direction  of  the 
church,  and  to  ball  games ;  that  cows,  chick- 
ens, and  sometimes  pigs  were  kept  on  the 
premises,  and  she  fed  them  and  milked  the 
cows.  The  only  evidence  tending  to  prove 
Illicit  intercourse  between  them  is  the  testi- 
mony of  Mrs.  Pllcher,  Ramage's  daughter, 
who^  together  with  her  children  and  her 
mother,  Mr.  Ramage's  wife,  visited  him  at 
Ramage,  more  than  a  year  before  the  indictr 
ment  She  testified  that  she  saw  Maude 
Hunter  get  his  clothes  preparatory  to  startr 
ing  to  a  baseball  game,  and  saw  him  kiss 
her.  On  another  occasion,  during  the  same 
visit,  she  said  Maude  Hunter  had  been  in 
Charleston  and  he  had  written  to  her  to 
come  back;  that  she  did  return,  and  was 
relating  to  witness  and  her  mother,  in  the 
kitchen,  why  she  had  come  back,  and  he 
came  in,  and  "she  stopped  telling  what  was 
in  the  letter,"  On  that  night,  after  they  had 
all  retired,  witness  said  she  saw  Maude 
Hunter  go  from  her  room  upstairs,  along  the 
hallway,  and  downstairs,  through  the  kitch- 
en, and  into  the  door  of  Ramage's  room; 
that  it  was  then  between  3  and  4  o'clock  in 
the  morning;  and  that  "silence  reigned  su- 
preme from  that  time  until  (she)  heard  the 
stove  rattle  for  breakfast,"  whidi,  she  said, 
was  about  an  hour  after  Maude  Hunter 
went  into  his  room ;  that  when  Maude  Hunt- 
er left  her  room  to  go  downstairs  she  follow- 


ed her  along  the  hall  to  the  head  of  the  stair- 
way, from  which  place,  she  said,  she  could 
see  her  go  into  the  door  of  his  room.  She 
said  she  saw  the*  kissing  incident  through  a 
small  crack,  or  opening,  in  the  steps  of  the 
stairway.  She  admits  that  she  was  secretly 
watching  to  discover  if  any  improper  rela- 
tion existed  between  defendants.  Both  de- 
fendants denied  that  there  was  ever  at  any 
time  any  illicit  intercourse  between  them, 
and  they  flatly  contradict  the  testimony  of 
Mrs.  Pllcher.  A  number  of  witnesses  testi- 
fied that,  in  their  opinion,  it  was  not  possi- 
ble for  Mrs.  Pllcher  to  see  the  door  of  Mr. 
Ramage's  room  from  the  place  on  the  stair- 
way where  she  was  standing  when  she  says 
she  saw  Maude  Hunter  enter  the  room,  be- 
cause of  the  construction  of  the  building ;  thej^ 
say  the  line  of  vision  is  cut  off  by  intervening 
objects.  But  it  does  not  appear  that  any  of 
the  witnesses  made  a  test  of  it.  The  evi- 
dence is  conflicting,  and  it  was  clearly  the 
right  of  the  jury  to  determine  what  the 
facts  were.  They  had  a  right  to  believe 
Mr&  Pllcher  and  to  disbelieve  the  witnesses 
who  contradicted  her.  They  evidently  be- 
lieved her,  and  we  must  accept  their  finding 
of  the  facts. 

[1,2]  Assuming  the  facts  to  be  true,  the 
question  of  law  arises:  Are  they  sufficient 
to  sustain  the  indictment?  This  court  held 
lewd  and  lascivious  association  and  cohabi- 
tation to  mean  "the  living  and  cohabiting  to- 
gether of  a  man  and  a  woman,  not  married 
to  each  other,  in  the  same  house,  as  husband 
and  wife."  State  v.  White,  66  W.  Va.  45,  66 
S.  E.  20.  That  case  followed  State  v.  Miller, 
42  W.  Va.  215,  24  S.  B.  882,  wherein  the 
same  doctrine  was  announced,  and  in  which 
it  was  also  held  that  occasional  acts  of  il- 
licit Intercourse  did  not  prove  a  violation  of 
the  statute,  although  the  man  and  woman 
occupied  the  same -house.  The  illicit  rela- 
tion must  be  habitual  and  continuous.  It 
was  early  held  by  the  Supreme  Court  of 
Massachusetts,  in  construing  a  statute  word- 
ed similar  to  our  own,  that  proof  of  one 
criminal  intercourse  did  not  constitute  a  vio- 
lation of  the  statute.  Says  the  court  in  its 
opinion: 

"The  design  of  the  statute^  in  this  particular 
provision,  was  to  prevent  evil  and  indecent  ex- 
amples, tending  to  corrupt  the  public  morals." 
Commonwealth  v.  Calef,  10  Mass.  153. 

Mr.  Bishop,  In  his  work  on  Statutory 
Crimes,  asserts  the  same  doctrine,  and  dtes 
that  case  and  others  to  support  it  Section 
712. 

Underbill  says: 

"It  must  appear  that  the  parties  lived  togeth- 
er openly  and  notoriously  as  though  husband 
and  wife."  Underhlll,  Criminal  Evidence,  § 
384. 

One  or  two  instances  of  Incontinence  are 

not  enough. 

"It  is  the  more  indecent,  open,  and  demoraliz- 
ing example  of  living  in  adultery  or  fornication 
as  man  and  wife  that  the  statute  was  designed 
to   prevent"     Pruner  &  Clarke  t«   Common- 
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wealth,  82  Va.  at  page  118,  opinion  of  Judge 
Lewis. 

Iowa  has  the  same  kind  of  a  statute  that 
exists  in  Virginia  and  in  West  Virginia,  and 
under  an  indictment  there  charging  "that 
the  defendants,  not  being  married  to  each 
other,  did  lewdly  and  lasciviously  associate 
and  cohabit  together,"  it  was  proven  that 
they  lived  together  in  the  same  house  as 
man  and  hired  girl ;  that  they  had  so  lived 
for  several  months;  that  there  were  but 
two  beds  in  the  house;  that  a  witness  for 
the  state  and  his  brother  slept  in  one  and 
the  woman  slept  in  the  other,  and  the  other 
defendant  slept  on  the  floor;  that  on  two 
occasions  defendants  were  seen  together  in 
the  same  bed.  The  court  held  that  the  evi- 
dence was  not  sufficient,  and,  in  its  opinion, 
says: 

"Secret  acts  of  intercourse  would  not  make 
them  liable.  The  burden  of  the  offense  is  the 
open,  lewd,  lascivious  conduct  of  the  parties 
living  together  as  husband  and  wife.  It  is  the 
publicity  and  disgrace,  the  demoralizing  and 
debasing  influence,  that  the  law  is  designed  to 
prevent.*'    State  v.  Marvin,  12  Iowa,  506. 

That  case,  as  well  as  Commonwealth  v. 
Galef,  supra,  was  cited  approvingly  by  the 
Supreme  Court  of  Florida,  in  Luster  et  al.  v. 
State,  23  Fla.  839,  2  South.  690,  wherein 
the  court  of  that  state,  in  construing  a  stat- 
ute describing  the  offense  in  the  same  lan- 
guage as  our  own,  held  that  the  dwelling 
together  by  the  parties  must  be  "as  if  the 
conjugal  relation  existed.  A  single  or  mere 
occasional  acts  of  incontinency  are  insuflS- 
dent  to  sustain  the  charge."  To  the  same 
effect  are  Penton  v.  State,  42  Fla.  660,  28 
South.  774;  Taylor  v.  State,  86  Ark.  84; 
and  Oarotti  v.  State,  42  Miss.  334,  97  Am. 
Dec.  465.  In  a  later  case  the  Supreme  Court 
of  Mississippi  held  that  It  was  not  necessary 
that  the  parties  hold  themselves  out  to  the 
community  as  husband  and  wife,  "but  only 
that  they  should  openly  and  notoriously  con- 
sort and  live  together  as  if  they  were  hhs- 
band  and  wlfe--that  is  to  say,  as  husbands 
and  wives  usually  live"-^that  so  long  as  the 
illicit  intercourse  is  secret,  or  attempted  to 
be  made  so^  the  statute  is  not  violated,  "but 
that,  whenever  secrecy  is  abandoned  and  the 
concubinage  is  open,  the  offense  is  complete." 
Kinard  v.  State,  57  Bliss,  on  page  134  of  the 
opinion.  The  statute  of  that  state,  however, 
was  later  amended  so  as  to  make  it  unneces- 
sary to  constitute  the  offense  for  the  parties 
to  dwell  together  publicly  as  husband  and 
wife,  and  permitting  the  crime  to  be  proven 
"by  circumstances  which  show  habitual  sex- 
ual intercourse."  Granberry  v.  State,  61 
Miss.  440.  The  Supreme  Court  of  Missouri 
also  holds  that  clandestine  acts  of  illicit  in- 
tercourse, however  frequent,  do  not  consti- 
tute a  violation  of  the  statute  which  forbids 
a  man  and  woman,  not  married  to  each  oth- 
er, from  "lewdly  and  lasciviously  abiding  and 
cohabiting  with  each  other."  That  court,  cit- 
ing many  of  the  cases  above  cited,  likewise 


holds  that  the  statute  was  aimed  to  prevent 
acts,  "which  necessarily  tend  by  their  open** 
ness  and  notoriety,  or  by  their  publicity  to 
debase  and  lower  the  standard  of  public 
morals."  State  v.  Chandler,  132  Mo.  155,  33 
S.  W.  797,  53  Am.  St  Rep.  483.  A  similar 
view  of  the  California  statute  on  the  same 
subject  is  taken  by  the  Supreme  Court  of 
that  state.  People  v.  Salmon,  148  Cal.  303, 
82  Pac.  42,  2  li.  R.  A.  (N.  S.)  1186,  113  Am. 
St  Rep.  26a  We  note,  however,  that  the 
language  of  the  California  statute  differs 
from  the  language  of  the  statutes  of  the  oth- 
er states  whose  decisions  we  have  above  cit- 
ed ;  but,  notwithstanding,  that  court  has  fol- 
lowed the  decisions  of  the  Iowa  and  Missouri 
courts,  and  cites  approvingly  their  decisions. 

Our  conclusion  is,  after  a  careful  inves- 
tigation of  the  authorities,  that  the  crime  of 
lewd  and  lascivious  cohabitation  is  not  es- 
tablished by  proof  of  a  single  act  of  illicit 
intercourse,  clandestinely  committed,  al- 
though the  parties  charged  may  be  living  to- 
gether in  the  same  house  at  the  time  of  the 
unlawful  act,  and  that  the  Jury  cannot  pre- 
sume, from  proof  of  one  such  unlawful  act» 
that  the  defendants  habitually  cohabited  to- 
gether as  man  and  wife.  The  facts  are  un- 
contradicted that  Maude  Hunter  occupied  the 
house  in  the  capacity  of  servant  of  the  coal 
company,  although  she  may  have  been  em- 
ployed by  Ramage,  its  general  superintend- 
ent, and  that  she  and  Ramage  slept  in  dif- 
ferent rooms.  Defendants  may  have  been 
guilty  of  adultery  and  fornication,  but  that 
is  not  the  crime  for  whidi  they  were  in- 
dicted. 

In  view  of  what  we  have  already  said,  it 
was  error  to  give  the  state's  instruction 
which  told  the  jury  that,  if  they  believed 
from  all  the  evidei^ce  in  the  case,  beyond  a 
reasonable  doubt,  defendants  had  been  Uving 
together  "as  husband  and  wife,  within  one 
year  prior  to  the  finding  of  the  indictm^it" 
then  they  should  find  them  guilty.  There 
was  not  sufficient  evidence  to  support  the 
instruction.  It  was  likewise  error  to  refuse 
to  giye  defendants*  instructions  Nos.  1,  3, 
and  4.  No.  1  is  a  peremptory  instruction  to 
find  for  the  defendant,  and  should  have  been 
given.    Nos.  3  and  4  correctly  state  the  law. 

The  Judgment  is  reversed,  the  verdict  set 
aside,  and  a  new  trial  awarded. 

(75  W.  Va.  556) 

CHESAPBAKB  &  O.  RY.  CO.  v.  ROGERS. 

Justice,  et  al. 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

Jan.  27, 1915.) 

(Syllahus  hy  the  Court,) 

1.  COHICEBCE   ^=>89— InTKSSTATE    SHtPHXTT— 

Dkmubbage— Jurisdiction  op  State  Court. 

Though  a  state  court  has  no  Jurisdiction  to 

affect  a  filed  and  published  rate  for  demurrage 

on  an  interstate  sbipment,  it  may  in  a  proper 

action  find  that  sucd  rate  was  charged  for  a 
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greater  length  of  time  than  that  to  which  It 
was  trnthfully  applicable  and  give  Judgment  for 
the  amount  so  overpaid. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec  Dig.  «8=s>89.] 

2.  Prohibition  ^=:»5— Qboundb— Dbtbbmina- 
TiON  OF  Fact. 

Prohibition  does  not  lie  as  against  an  er- 
roneous determination  of  fact,  where  the  court 
has  power  to  hear  and  determine  in  tiie  prem- 
ises. 

_[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  f f  20-30 ;  Dec  Dig.  «=>5.] 

Original  petition  for  a  writ  of  prohibition 
by  the  Chesapeake  ft  Ohio  Railway  Company 
against  T.  C.  Rogers,  Justice,  and  another. 
Writ  refused. 

Enslow,  Fltzpatrick,  Alderson  &  Baker  and 
Samuel  Blem,  all  of  Huntington,  for  peti- 
tioner. M.  P.  Wlswell,  of  Huntington,  for 
reiqK>ndent 

ROBINSON,  P.  The  Chesapeake  and 
Ohio  Railway  Company  made  a  charge  for 
demurrage  on  a  car  of  hay  shipped  from 
Newark,  Ohio,  to  the  Saunders-Welder  Com- 
pany at  Huntington.  The  charge  made  was 
based  on  the  published  rates  of  the  rail- 
way company,  filed  with  the  Interstate  Com- 
merce Commission  pursuant  to  the  acts  of 
Congress  in  that  behalf.  The  rate  so  pub- 
lished and  established  was  one  dollar  per 
day.  The  railway  company,  applying  that 
rate  to  the  number  of  days  which  it  claimed 
the  car  had  been  left  on  its  tracks,  exacted 
from  the  Saunders-Welder  Company  the  sum 
of  nineteen  dollars.  The  same  was  paid  by 
the  latter  company  under  protest,  so  that 
possession  could  be  taken  of  the  contents  of 
the  car.  Later,  the  SaUnders-Weider  Com- 
pany, claiming  that  it  was  responsible  for 
only  nine  days  of  delay  in  unloading  the  car. 
Instituted  before  a  Justice  of  the  peace  of 
Cabell  county  its  action  for  the  recovery  of 
ten  dollars  from  the  railway  company,  as  an 
amount  of  overcharge.  A  plea  denying  Ju- 
risdiction of  the  Justice  was  overruled.  Up- 
on the  trial,  the  Justice,  finding  that  nine 
days  instead  of  nineteen  was  the  proper 
tMuds  for  the  application  of  the  one  dollar 
per  day  rate,  rendered  Judgment  for  the 
plaintiff  against  the  defendant  for  ten  dol- 
lars. Thereupon,  the  railway  company  ob- 
tained, in  the  vacation  of  this  court,  from  a 
Judge  thereof,  a  rule  requiring  the  Justice 
and  the  plaintiff  in  the  action  to  appear  and 
sbow  cause  why  the  writ  of  prohibition 
aboQld  not  Issue,  stopping  further  proceed- 
ings in  the  action.  The  respondents  have 
made  return,  and  the  case  has  been  duly 
submitted  for  decision. 

[1]  The  petitioner  maintains  that  the  Jus- 
tice is  wholly  without  Jurisdiction  in  the 
premises.  It  insists  that  the  Interstate  Com- 
merce Commission  must  first  pass  on  the 
matter  and  declare  the  charge  to  be  too 
much  before  the  plaintiff  in  the  action  can 
refsort  to  a  state  court  to  recover  back  the 


amount  overpaid.  Robinson  v.  Baltimore  ft 
Ohio  RaUroad  Co.,  64  W.  Va.  406,  63  S.  E. 
323,  and  other  cases,  are  relied  on. 

That  a  rate  filed  afid  published  by  a  rail- 
way company  pursuant  to  the  acts  of  Con- 
gress must  stand  as  the  legal  rate  until  the 
Interstate  Commerce  Commission  declares  it 
unreasonable,  and  that  a  state  court  has  no 
Jurisdiction  in  any  action  to  determine  that 
such  rate  is  unreasonable,  is  undoubtedly  es- 
tablished by  the  cases  cited  by  the  petitioner. 
But  in  the  case  before  us  the  Justice  has  not 
undertaken  to  determine  that  the  rate  is 
unreasonable.  That  rate  he  has  respected 
as  a  l^ally  established  one.  He  has  how- 
ever found  that  such  legal  rate  was  applied 
to  a  greater  number  of  days  than  the  num- 
ber for  which  the  Saunders-Welder  Com- 
pany should  be  responsible.  The  question 
before  him  in  the  action  was  not  as  to  the 
reasonableness  of  the  rate,  but  as  to  the 
number  of  days  for  which  the  rate,  accepted 
as  a  legal  and  reasonable  one,  should  be 
charged.  That  he  had  Jurisdiction  to  deter- 
mine such  a  question,  we  have  no  doubt. 
The  acts  of  Congress  in  relation  to  com- 
merce do  not  inhibit  him  from  the  determi- 
nation of  such  an  ordinary  question  of  com- 
mon right  as  between  litigants.  They  vest 
in  the  Interstate  Commerce  Commission  the 
Jurisdiction  to  say  whether  the  rate  is  rea- 
sonable or  unreasonable,  but  they  do  not 
take  from  a  state  court  power  to  determine 
a  fact  having  nothing  to  do  with  the  rea- 
sonableness or  unreasonableness  of  the  rate. 
Whether  the  railway  company  applied  the 
rate  untruthfully  to  a  number  of  days  when 
the  car  was  not  subject  to  demurrage,  was 
the  litigable  question  in  the  action.  The  ac- 
tion did  not  affect  the  rate,  nor  in  any  way 
infringe  on  the  Jurisdiction  of  the  Inter- 
state Commerce  Commission  in  regard  to  it 
Let  us  suppose  a  railway  company  charges 
one  the  regular  rate  per  car  for  ten  cars 
when  it  only  hauled  nine,  must  he  go  to 
the  Interstate  Commerce  Commission  to  set- 
tle the  question  as  to  whether  there  were 
ten  cars  or  nine  cars?  Is  a  state  court  by 
the  interstate  commerce  laws  deprived  of  Ju- 
risdiction to  determine  the  fact  whether  a 
railway  company  has  actually  rendered  to 
one  all  the  service  it  claims  to  have  render- 
ed? We  know  of  no  provision  which  trans- 
fers from  a  state  court  to  the  Interstate  Com- 
merce Commission  such  everyday  litigable 
facts. 

[2]  The  Justice  may  have  erred  in  his  find- 
ing as  to  the  number  of  days  for  which  the 
demurrage  should  be  charged.  But  he  had 
Jurisdiction  to  hear  and  determine  the  tSLCt, 
rightly  or  wrongly.  Prohibition  does  not  lie 
as  against  an  erroneous  determination  of 
fact,  where  the  court  has  power  to  hear 
and  determine  In  the  premises. 

We  are  of  opinion  to  discharge  the  rule 
and  to  deny  the  writ  sought. 


^s»Por  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Kex-Nombered  Digests  and  Indexes 
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(75  W.  Va.  553) 

PETERSON  V.  SMITH  et  aL 

(Sapreme  Court  of  Appeals  of  West  Yirginia. 

Jan.  26,  1915.) 

(Sylldbua  hy  the  Court,) 

Account    ^=>1— Accounting— RiGBnp— Equi- 
ty JUBISDICTION. 

Mere  conflict  in  claim  to  oil  royalty  does 
not  assure  equity  jurisdiction.  Where  the  plain- 
tiff has  full,  complete  and  adequate  remedy  at 
law  and  no  peculiar  feature  of  the  case  comes 
within  the  province  of  a  court  of  equity,  he  must 
proceed  in  the  law  forum. 

[Ed.  Note. — For  other  cases,  see  Account, 
Cent.  Dig.  §§  1-8;    Dec;  Dig.  <S=>1.] 

Appeal  from  Circuit  Court,  Marshall 
County. 

Suit  by  B.  Walker  Peterson  against  Henry 
L.  Smith  and  others.  From  decree  dismiss- 
ing his  bin  complainant  appeals.  Modified 
and  affirmed. 

Hall  &  Hall,  of  New  Martinsville,  for  ap- 
pellant L.  Carlln,  of  New  Martinsville,  for 
appellees. 

ROBINSON,  P.  By  the  appeal  herein, 
plaintiff  submits  that  his  bill  was  Improperly 
dismissed  on  demurrer.  But  mature  consid- 
eration leads  us  to  sustain  the  ruling  of  the 
chancellor  holding  the  bill  insufficient 

The  bill  seeks  an  accounting  for  oU  royalty. 
The  substance  of  the  case  which  It  presents, 
Is  that  defendant  Smith  has  been  paid,  by 
mistake  of  the  operating  company,  royalty 
which  belongs  to  plaintiff.  For  the  royalty 
so  paid,  plaintiff  asserts  a  mere  money  de- 
mand against  Smith.  The  bill  shows  no 
ground  of  equity  cognizance.  It  does  not 
make  a  case  for  an  accounting.  It  appears 
that  the  specific  account  Is  one  which  can  be 
fairly  determined  in  a  court  of  law.  Grafton 
V.  Reed,  26  W.  Va.  437.  No  trust  relation 
exists  between  plaintiff  and  Smith.  The  lat- 
ter Is  simply  shown  to  be  debtor  to  the  for- 
mer. Facts  showing  the  necessity  and  Indls- 
pensability  of  a  discovery,  or  some  other  rea- 
son why  equity  should  intervene,  do  not  suffi- 
ciently appear.  "Ordinarily  a  court  of  law 
Is  the  proper  forum  In  which  to  establish  a 
debt.  For  equity  to  interpose,  there  must 
be  something  more  than  a  mere  claim  or  de- 
mand; there  must  appear  some  equity  in 
relation  to  such  claim  or  demand — something 
remedial  to  plaintiff  that  the  law  does  not 
give."  Teter,  Adm'r,  v.  Teter,  65  W.  Va.  167, 
63  S.  B.  967. 

Plaintiff  relies  on  Peterson  v.  Hall,  57  W. 
Va.  535,  50  S.  E.  603,  and  Smith  v.  Linden 
pil  Co.,  69  W.  Va.  57,  71  S.  B.  167,  as  sanc- 
tioning equity  Jurisdiction  whenever  there 
are  conflicting  claims  to  oil  royalties.  Those 
cases  were  quite  different  from  the  one  pre- 
sented by  the  bill  herein.  In  them  plain  In- 
adequacy of  legal  remedy,  and  other  grounds 
of  equity  Jurisdiction,  appeared.  In  this  case 
it  appears  that  plaintiff  has  a  full  and  ade- 


quate remedy  at  law  for  all  that  he  claims  by 
the  allegations  of  his  bill. 

Nowhere  does  the  bill  positively  assert  that 
there  is  any  conflict  of  leases  whereby  Smitli 
has  received  the  royalty.  Indeed  the  bill  Is 
so  drawn  that  it  contains  no  direct  and  soffl. 
dent  allegations  that  there  Is  controversy  be- 
tween plaintiff  and  Smith,  either  as  to  title 
to  the  land  or  as  to  leases  thereon.  On  the 
other  hand.  It  is  alleged  that  the  South  Penn 
Oil  Company,  which  held  a  lease  on  plain- 
tiff's land,  and  which  operated  the  premises 
wherefrom  the  royally  in  question  arose, 
mistakenly  thought  that  the  well  was  not  od 
plaintiff's  land  but  on  Smith's  land,  as  to 
which  also  the  same  company  held  a  lease, 
and  therefore  paid  the  royalty  to  Smith.  A 
case  for  removal  of  cloud  from  title  is  not 
made;  nor  is  any  relief  in  such  particular 
asked.  Nor,  as  we  have  said,  Is  anything 
else  shown,  warranting  resort  to  equity  in- 
stead of  law.  Upon  the  whole,  only  a  money 
demand  Is  asserted  by  one  man  against  an- 
other. As  far  as  Is  disclosed,  that  demand 
can  Just  as  readily  be  proved  and  enforced  in 
an  action  of  law  as  in  a  suit  in  equity. 

Plaintiff  expressly  states  in  the  bill  that 
he  Is  seeking  no  recovery  from  the  South 
Penn  Oil  Company  and  the  Bureka  Pipe  Line 
Company,  which  are  made  defendants  there- 
to. He  merely  wants  them  to  disclose  what 
they  have  turned  over  in  way  of  royalty  to 
Smith.  No  allegation  shows  why  they  cannot 
quite  as  well  disclose  this  in  a  law  action. 
Besides,  plaintiff  confesses  in  the  bill  that 
the  South  Penn  Oil  Company  has  accounted 
with  him  for  one-half  of  the  royalty  due  him 
from  the  premises,  which  one-half  was  re- 
tained by  it  and  not  paid  to  Smith.  Readily 
plaintiff  should  know  what  the  other  half  is, 
so  as  to  base  an  action  at  law  thereon. 

It  is  true  that  the  bill  prays  that  Smith 
be  enjoined  from  further  trespassing  on  plain- 
tiff's land  and  taking  gas  and  oil  therefrom, 
and  that  the  Bureka  Pipe  Line  Company  be 
enjoined  from  delivering  to  Smith  any  oil 
produced,  or  hereafter  to  be  produced,  from 
the  premises.  But  the  bill  presents  no  case 
on  which  such  a  prayer  can  be  based.  It 
does  not  assert  that  Smith  ever  has  tres- 
passed on  plaintiff's  land  or  laid  claim  there- 
to, or  that  he  threatens  to  do  so.  Neither 
does  it  assert  that  the  pipe  line  company 
upon  notice  of  plaintiff's  rights  persists  in 
delivering  oil  to  the  credit  of  Smith. 

It  is  not  true  that  in  every  case  conflicting 
claims  to  oil  royalty  may  be  determined  in 
equity,  as  plaintiff  seems  to  infer.  Some 
facts  necessitating  and  warranting  resort  to 
the  equity  Jurisdiction  must  be  shown. 
Where  the  plaintiff  has  full,  complete  and 
adequate  remedy  at  law,  and  no  peculiar 
feature  of  the  case  comes  within  the  province 
of  a  court  of  equity,  he  must  proceed  in  the 
law  forum. 

The  decree  dismissing  the  bill  is  right, 
but  it  should  have  gone  further  and  reserved 
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to  plaintlflf  right  to  sue  at  law.  It  will  be 
modified  bj*  such  a  reservation.  Frye  ▼. 
Mlley,  54  W.  Va.  324,  46  S.  E.  135;  Teter, 
Adm'r,  V,  Teter,  supra.  As  so  modified,  the 
decree  will  be  affirmed. 


<75  w.  Va.  5a) 

MAXWELL  T.  MAXWELL.     (No.  2688.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  26,  1915.)  ^ 

(ByUabus  hy  the  Court.) 

1.  DivoBCE  ^=:>49— Defense  —  Reconcilia- 
tion— Offer 

To  be  effectual,  an  offer  by  husband  or 
wife  to  reconcile  differences  resulting  in  de- 
sertion, and  resume  cohabitation,  must  be  in 
good  faith,  conciliatory  in  form  and  substance, 
and  not  merely  colorable  grounds  for  relief  by 
a  divorce  proceeding. 

[Ed.   Note.— For   other   cases.   Bee   Divorce,   Cent. 
Dig.  S§  171-179 :    Dec.  Dig.  ^s»49.] 

2.  Divorce  ^=»184  —  Offer  of  Reconcilia- 
tion— Decree— Appeal. 

Whether  proposals  so  made  are  genuine 
and  sincere,  and  in  form  and  substance  con- 
ciliatory, are  matters  of  fact,  as  to  which  a 
decree,  denying  relief,  is  entitled  to  great 
weight  on  appeal. 

[Ed.   Note.— Por   other   cases,   see   Dlyorce,   Cent. 
Dig.  SS  670-573;    Dec.  Dig.  <d=s>184.] 

Appeal  from  Circuit  Court,  Ohio  County. 

Suit  by  Emma  W.  Maxwell  against  A.  O. 
Maxwell.  From  a  decree  for  defendant, 
plaintiff  appeals.    Affirmed. 

T.  S.  Riley  and  A.  L.  Sawtell,  both  of 
Wheeling,  for  appellant  Russell  &  Russell, 
of  Wheeling,  for  appellee. 

LYNCH,  J.  [1]  This  suit  is  the  fifth  of  a 
series  brought  to  obtain  a  divorce — three  by 
the  wife,  two  by  the  husband — relief  being 
denied  in  all  of  them  save  one  dismissed  on 
her  motion.  In  this  suit,  and  In  the  one  im- 
mediately preceding  It,  she  alleged,  as  one 
ground  for  relief,  abandonment  by  her  hus- 
band in  January,  1907.  By  answer,  defend- 
ant denies  desertion  by  him,  and  affirms  de- 
sertion by  her.  Their  testimony  is  equally 
positive  and  confficting.  No  witness  corrobo- 
rates either  of  them.  None  other  testified  on 
the  subject  The  burden  was  on  plaintifl*  to 
establish  the  fact  averred ;  but  the  testimony 
failed  to  convince  the  chancellor,  of  whose 
decree  she  complains.  With  him  we  agree. 
Besides,  as  noted,  the  abandonment  now  re- 
lied on,  if  it  occurred  as  she  alleged,  was  In 
issue  In  the  former  suit  brought  by  her  (69 
W.  Va.  414,  71  S.  B.  671),  and  the  decree 
therein  against  her,  affirmed  by  this  court, 
was  an  adjudication  precluding  further  In- 
quiry as  to  who  was  the  first  offender  (14 
Cyc  726;  MUler  v.  Miller,  92  Va.  196,  23 
S.  E.  232).  But  she  undertook  to  show  an 
offer  of  reconciliation  and  resumption  of 
marital  duties  by  cohabitation,  and  produc- 
ed two  letters,  one  registered,  which  defend- 
ant refused  to  receive  and  did  not  read,  one 
by  a  messenger,  who  delivered  it  to  him,  but 
which  defendant  testified  he  read  in  part 
only  and  returned  it  to  the  messenger,  who 


carried  it  away  with  him.  This  the  latter 
denied.  But,  assuming  defendant  received, 
read,  and  retained  both  letters,  we  may  in- 
quire, as  did  the  chancellor,  whether  they 
were  in  fact  conciliatory  and  written  in  good 
faith,  or  merely  as  a  pretext  to  obtain  proof 
for  use  in  a  suit  then  evidently  in  contem- 
plation by  her.    In  the  first  she  says: 

**I  am  writing  this  to  tell  you  I  am  entirely 
without  means  of  support  and  am  living  on  the 
bounty  of  my  mother.  •  •  •  When  we  sepa- 
rated, I  felt  I  had  a  valid  ground  for  divorce. 
*  *  *  1  ask  you  to  furnish  me  with  a  home 
and  necessary  maintenance,  and  to  perform  the 
duties  involved  upon  you  as  a  husband." 

She  began  the  second  by  saying: 

"I  am  writing  this  to  again  call  upon  you  to 
fulfill  the  obligations  whidb  are  incumbent  upon 
you  as  my   husband." 

And  continued : 

"If  you  do  not  meet  my  request  within  a  rea- 
sonable time  I  will  consider  that  :^ou  are  un- 
willing to  fulfill  the  obligations  which  you  are 
uuder  to  me,  and  shall  be  forced  to  seek  redress 
in  the  courts." 

In  the  parts  omitted,  she  does  express 
some  contrition  on  her  part,  a  desire  to  re- 
sume her  marital  duties,  and  assurances  of 
their  loyal  performance  by  her. 

[2]  Whether,  when  she  sent  these  letters, 
plaintiff  was  sincere,  or  that  they  express  a 
genuine  desire  for  reconciliation  and  resump- 
tion of  actual  cohabitation,  are  inquiries  as 
to  which  the  court  below,  by  its  decree,  ex- 
pressed an  opinion  adverse  to  her  contention. 
We  cannot  say  the  decree  was  erroneous  in 
denying  relief  on  this  phase  of  the  case.  On 
the  contrary,  our  conclusion  is  that  the  let- 
ters were  not  conciliatory,  and  that  she  did 
not  intend  them  to  have  that  effect  They  in- 
dicate her  desire  for  alimony.  Virtually 
they  demand  It  In  less  than  two  months 
after  the  date  of  the  second  letter,  she  in- 
stituted this  suit,  and  obtained  an  allow- 
ance pending  the  litigation.  She  did  not  ask, 
as  properly  she  could,  a  permanent  divorce. 
That,  apparently,  she  did  not  want 

Attempts  to  effect  an  adjustment  of  differ- 
ences between  husband  and  wife  must  be 
made  in  good  faith,  and  not  merely  as  color- 
able grounds  for  a  divorce  proceeding.  Con- 
struing similar  letters,  other  decisions  sup- 
port the  views  expressed  herein.  Prather  v. 
Prather,  26  Kan.  273;  McClurg's  Appeal,  66 
Pa.  366;  Musgrave  v.  Musgrave,  186  Pa. 
260,  39  Ati.  961;  Ogllvle  v.  Ogilvle,  37  Or. 
171,  61  Pac.  627;  Woolard  v.  Woolard,  18 
App.  D.  C.  326 ;  7  Dec.  Dig.  Div.  f  37  (8). 

Of  certain  testimony  introduced  by  defend- 
ant, over  objections,  tending  to  show  im- 
proper conduct  by  her,  plaintiff  complains, 
on  the  ground  that  no  pleading  raised  any 
issue  as  to  her  relations  with  the  persons 
named  by  the  witnesses,  or  afforded  any  no- 
tice that  her  conduct  in  these  respects  would 
become  the  subject  of  Investigation.  Though 
no  actual  adultery  was  proved,  the  conduct 
testified  to  was  sufficient  to  generate  a  sus- 
picion of  gross  impropriety. 
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But  whether,  to  be  available,  the  facts 
proved  must  have  been  alleged  in  the  an- 
swer, it  is  not  necessary  to  say,  because,  for 
reasons  already  stated,  our  conclusion  is  to 
affirm  the  decree  to  which  the  appeal  was 
awarded. 


(75  W.  Va.  613) 

HIGHLAND  ▼.  ICE  et  al. 

(Supreme  Court  of  Appeals  of  West  Tlrginia. 

Jan.  19,  1915.) 

(ByUabus  hy  the  Court.) 

1,  HtrSBAND   AND   WiFE   ^=>25  —  AOENCT  — 

PowsBS  or  Aqent. 

A  wife  by  permitting  her  husband  to  do 
business  generally  in  her  name  may  so  hold 
him  out  as  her  agent  as  impliedly  to  authorize 
him  to  sign  her  name  to  notes  for  which  she 
will  be  bound. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §f  148-151, 153, 154,  525;  Dec. 
Dig.  (8=^25.] 

2.  ReFBBENGS  ^=:»99— FlNDlNQ  OH  FACT— CON* 
OLUSIVENBSS. 

A  finding  of  fact  by  a  commissioner,  though 
entitled  to  weight,  is  not  conclusive.  If  it  is 
plainly  not  justified  by  the  evidence,  the  court 
may  set  the  same  aside  and  decree  according  to 
its  own  view  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  §S  148-156;   Dec.  Dig.  (8=:»99.] 

Appeal  from  Circuit  Court,  Wetzel  Comity. 

Bill  by  Cecil  B.  Highland,  receiver,  against 
Emma  M.  Ice  and  others.  Decree  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Wyatt  ft  Ice,  of  Fairmont,  and  Hogg  & 
Hogg,  of  Pt.  Pleasant,  for  appellants.  John 
Ross,  Jr.,  of  Clarksburg,  and  L.  Carlln,  of 
New  Martinsville,  for  appellee. 

ROBINSON  P.  This  appeal  is  from  a  de- 
cree foreclosing  a  mortgage,  ordering  a  sale 
of  the  property  for  the  payment  of  the  liens 
found  to  be  existing  against  the  same. 
Though  the  mortgage  is  in  form  a  deed,  it 
is  concededly  shown,  by  a  contemporaneous 
writing  between  the  parties,  to  have  been 
made  for  the  purpose  of  securing  a  debt 

Emma  M.  Ice,  who  held  the  legal  title  to 
the  property  before  it  was  mortgaged,  com- 
plains that  the  decree  takes  her  property  for 
a  debt  of  her  husband,  for  which  she  is  not 
now  liable.  In  another  particular,  herein- 
after to  be  adverted  to,  Lory  F.  Ice  also  com- 
plains of  the  decree. 

That  the  mortgage,  and  the  original  note 
drawn  therewith  as  representing  the  debt  se- 
cured, were  executed  by  Emma  M.  Ice  to- 
gether with  her  husband,  P.  A.  Ice,  now  de- 
ceased, is  admitted.  But  the  note  was  sev- 
eral times  renewed  at  the  Bank  of  Smlthfield 
to  which  it  was  payable,  the  last  time  on 
February  13,  1908.  Emma  M.  Ice  denies 
signing  any  renewal  of  the  note,  though  each 
renewal  purports  to  have  been  signed  by  her. 
She  asserts,  in  argument  but  not  in  her 
pleadings,  that  as  mortgagor  of  the  property 
and  maker  of  the  note  she  was  only  surety  for 


a  debt  of  her  husband,  and  that  the  taking- 
of  a  renewal  not  signed  by  her,  released  her 
from  the  debt  and  likewise  released  the  mort- 
gage security.  On  the  other  hand,  the  receiv- 
er of  the  bank,  ^laintifT  in  this  suit,  submits 
that  Emma  M.  Ice  was  not  surety  for  the 
husband ;  that  P.  A.  Ice  in  whose  handwrit- 
ing the  name  of  his  wife  appears  on  the  re- 
newals had  authority  from  her  to  sign  her 
name  thereto;  and  that  in  any  event,  the 
bank  not  having  relinquished  the  original 
note  when  the  renewals  were  taken,  those  re- 
newals, even  if  fraudulently  palmed  off  on 
the  bank  as  having  been  signed  by  Emma  M. 
Ice,  do  not  operate  to  discharge  the  original 
debt  and  security. 

[1]  We  have  made  a  careful  review  of  the 
record  in  this  cause,  aided  by  the  excellent 
briefs  of  counsel.  That  review  leads  us  firm- 
ly to  the  conclusion  that  Emma  M.  Ice  was 
a  joint  and  principal  maker  of  the  note  and 
its  renewals,  and  that  the  property  is  liable 
under  the  mortgage.  The  sum  and  substance 
of  it  all  is  that  P.  A.  Ice  was  generally  doing 
business  in  his  wife's  name,  with  her  knowl- 
edge and  by  her  authority.  In  the  business 
so  done  he  acquired  in  her  name  the  property 
involved  herein.  In  her  name,  she  then  sign- 
ing in  person,  he  mortgaged  the  same  for 
debt  In  her  name  he  renewed  the  notes, 
signing  her  name  thereto  as  was  his  general 
custom  to  sign  it  to  notes  and  checks  in  man- 
aging the  business.  That  he  carried  on  an 
extensive  business  in  her  name,  acquiring 
property,  contracting  debts,  drawing  checks, 
and  doing  all  things  ordinarily  necessary  and 
incident  to  a  business  so  carried  on,  that  she 
was  so  cognizant  of  all  this  as  to  acquiesce 
in  the  same  and  become  bound  thereby,  and 
that  his  agency  for  her  had  become  so  fixed 
and  public  in  this  particular  that  she  cannot 
now  gainsay  the  same,  is  fully  established  by 
the  record.  Not  until  after  the  husband's 
death  did  she  deny  his  general  agency  for 
her.  Many  an  obUgation  signed  by  him  for 
her  she  permitted  to  be  paid  as  in  due  course. 
Now  she  seeks  to  retain  the  property  acquir- 
ed in  connection  with  that  business  by  deny- 
ing any  obligation  for  debts  incident  to  the 
business.  Equity  can  not  countenance  this. 
It  may  be,  as  she  asserts,  that  she  did  not 
expressly  authorize  her  husband  to  sign  the 
renewal  notes.  But  her  course  of  business 
through  him  with  this  very  bank,  her  acqui- 
escence in  and  recognition  of  the  husbands 
generfll  agency  in  her  behalf  for  a  long  peri- 
od of  time  with  the  public  generally,  implied- 
ly bind  her  as  completely  as  any  express  au- 
thorization. She,  living  with  him  as  wife, 
accepting  title  to  property  which  he  acquired 
by  business  conducted  in  her  name,  and  know- 
ing that  he  was  operating  in  her  name,  as 
the  proof  abundantly  shows,  thus  gave  ex- 
press recognition  to  his  conducting  business 
generally  for  her.  From  the  authority  so 
recognized,  there  followed  implied  authority 
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In  blm  to  do  all  that  was  commensurate  with 
conducting  the  business,  niustratiye  of  the 
principle  here  involved  the  following  quota- 
tions are  pertinent: 

"If  a  person  has,  In  the  capacity  of  an  agent 
for  anotner,  repeatedly  drawn  or  accepted  bills, 
or  executed  promissory  notes  for  him,  whether 
with  or  witnont  authority,  and  the  supposed 
principal  has  recognized  or  ratified  the  act  of 
the  agent,  by  payment  of  the  bill  or  note,  or 
in  any  other  way;  the  prindpal  will  be  bound 
by  any  subsequent  exercise  of  authority  of  a  like 
character,  on  the  cround  of  estoppel."  Tiede- 
man  on  Commercial  Paper,  sec  79.  "The  power 
to  make  or  endorse  negotiable  instruments  may 
be  implied  as  a  necessary  incident  of  powers 
expressly  conferred*  Where  an  entire  business 
is  placed  under  the  management  of  an  agent, 
the  authority  of  the  agent  is  presumed  to  be  com- 
mensurate with  the  necrasities  of  the  situation. 
He  has  implied  authority  to  do  whatever  is  or- 
dinarily incident  to  the  conduct  of  such  business, 
whatever  is  necessary  to  the  efficient  execution 
of  the  duties,  or  whatever  is  customary  in  a 
particular  trade."  Whitten  v.  Bank  of  Finca»- 
de,  100  Ya.  546,  42  8.  E.  809. 

Clearly  Emma  M.  Ice  was  principal  in  the 
debt  evidenced  by  the  renewal  note,  and  the 
questions  in  relation  to  suretyship  discussed 
in  the  briefs' have  no  place  in  the  case. 

[2]  It  istrue  that  the  commissioner  to  whom 
the  cause  was  referred  found  that  the  re- 
newal notes  were  not  authorized  by  Bnmia 
M.  loe.  But  that  finding  was  clearly  con- 
trary to  the  weight  of  the  evidence  taken  be- 
fore him.  The  chancellor  most  properly  8U»- 
tained  the  exception  to  the  report  in  this 
particular.  We  unhesitatingly  approve  his 
ruling.  A  finding  of  fact  by  a  commissioner, 
though  entitled  to  weight,  is  not  conclusive 
If  it  is  plainly  not  Justified  by  the  evidence, 
the  court  may  set  the  same  aside  and  decree 
according  to  its  own  view  of  the  evidence. 

Some  minor  matters  remain.  We  may  w^ 
dispose  of  them  briefiy,  and  as  follows: 

An'  off-set  is  claimed  against  the  bank  by 
reason  of  a  certificate  of  deposit  issued  to 
Catherine  Ice  and  assigned  to  Emma  M.  Ice. 
But  the  proof  is  well  nigh  conclusive  that  the 
bank  paid  this  certificate,  as  a  lost  one,  and 
took  a  bond  of  indemnity  to  protect  the  bank 
In  the  premises.  The  chancellor  properly 
Ignored  this  claim. 

Certain  oil  interests  were  conveyed  by  Em- 
ma M.  Ice  and  P.  A.  Ice  to  I.  D.  Morgan  as 
secnrity  for  debt  After  the  death  of  P.  A. 
Ice,  the  son.  Lory  F.  Ice,  with  the  knowledge 
and  consent  of  his  mother,  paid  the  obliga- 
tion to  Morgan  and  took  from  him  a  convey- 
ance of  the  title  to  the  property.  The  decree 
sets  aside  this  conveyance  and  subrogates 
Lory  F.  Ice  to  the  original  place  of  Morgan. 
It  decrees  Lory  F.  Ice,  as  against  this  proi)- 
erty,  the  amount  which  he  paid  to  Morgan. 
He  Joins  in  the  appeal  and  says'  that  he 
should  have  been  placed  first  in  priority  in- 
stead of  third.  But  the  decree  gives  him  ex- 
actly the  priority  which  Morgan  had,  and  is 
right.  Two  judgment  liens  underlie  the  Mor- 
gan debt. 


Error  is  cross-assigned  as  to  the  allow- 
ance of  any  amount  to  Lory  F.  Ice.  It  is 
submitted  that  he  is  not  entitled  to  subjroga- 
tion.  In  good  equity,  under  the  drcumstane- 
es  of  this  case,  we  think  he  is. 

The  other  cross-assignments  must  also  be 
overruled.  It  was  certainly  proper  to  refuse 
to  allow  the  bank  commission  for  collecting 
the  rents  of  the  mortgaged  property,  and 
charges  for  insurance  on  the  property,  since 
the  mortgage  writing  made  no  provision  en- 
titling the  mortgagee  thereto. 

Finding  no  error  in  the  decree,  we  afiirm  it. 


as  W.  Va.  633) 

GALLIK  V.   WHEELING   STEEL  &  IRON 

CO.     (Na  2621.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  26,  1915.) 

(ByUabu9  hy  the  Court.) 

1.  Masteb  iLND  Servant  ^s»258— Injubt  to 
Servant  —  Declaration  —  Suiticikncy 
Against  DbmubreRt— Safe-Guabding  Ma- 
chinery. 

A  declaration  for  personal  injuries  sus- 
tained, due  to  the  alleged  negligence  of  the 
master  to  comply  with  the  provMions  of  sec- 
tion  59,  chapter  15H,  Code  1913  (sec.  518)^ 
requiring  machinery,  etc.,  to  be  safely  and  se- 
curely guarded  when  possible,  or  if  not  pos- 
sible that  notice  thereof  be  posted,  etc.,  whidi 
fails  to  allege  that  plaintiirs  employment  re- 
quired him  to  go  upon  the  particular  machine 
where  he  sustained  his  injuries  while  the  same 
was  in  motion;  and  that  it  was  possible  to 
so  safely  and  securely  guard  the  shafts^  cog- 
wheels and  other  parts,  which  caused  his  in- 
juries, or  that  no  notice  of  the  dangers  there- 
from was  conspicuously  posted  as  provided  by 
the  statute,  is  bad  on  demurrer. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  816-836;  Dec.  Dig.  ^s> 
258.] 

2.  Master  and  Servant  ^s»268— Injury  to 
Servant  ^  Declaration  —  Sxttfioibnot 
Against  Demurrer. 

A  count  in  such  declaration  charging  negli- 
gence generally  of  the  master  in  failing  to  adopt 
and  promulgate  proper  rules  for  the  conduct 
of  his  business,  and  to  provide  for  the  safety 
of  his  servants,  and  which  avers  specially  the 
negligence  of  the  master  in  falling  to  promul- 
gate proper  rules  for  stopping  and  starting 
of  machinery,  and  forbidding  and  prohibiting 
the  sudden  starting  thereof  while  belts  were 
being  removed,  repaired  and  replaced  thereon^ 
is  good  on  demurrer,  and  such  demurrer  should 
be  overruled. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  816-836;  Dec  Dig.  ^=> 
258.] 

3.  Master  and  Servant  ^=»177— Injury  to 
Servant— Negligence   of  Feu«ow   Serv- 

ANT— LflABILITT  OF  MASTER. 

The  principles  of  non-liability  of  master 
for  injuries  sustained^  by  the  negligence  of  a 
fellow  servant  enunciated  in  Jackson  v.  Nor- 
folk &  W.  R.  Co.,  43  W.  Va.  380,  27  S.  E. 
278.  31  S.  E.  258,  46 .  L.  B,  A.  337^  and  sub- 
sequent cases,  re-affirmed  and  applied  to  the 
facts  presented  by  the  record  of  this  case. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  307,  352,  353;  Dec.  Di^. 
<S=>177.] 

Robinson,  P.,  dissenting  in  part 


For  othsr  esses  see  same  topio  and  KBT-NUMBBR  In  all  K«y-Numbersd  Digests  and  Indexes 
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Error  to  Circuit  Court,  Marshall  County. 

Action  by  Raphael  GalUk  against  the 
Wheeling  Steel  &  Iron  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

D.  B.  Evans,  and  Martin  Brown,  both  of 
Moundsville,  for  plaintiff  in  error.  Hubbard 
&  Hubbard,*  of  Wheeling,  for  defendant  In  er- 
ror. 

MILLER,  J.  In  an  acti<ni  for  personal 
injuries  the  judgment  complained  of  set  aside 
the  verdict  in  favor  of  plaintiff  for  $11,458.- 
33,  and  awarded  defendant  a  new  trial. 

The  first  point  of  error  is  that  the  court 
below  erroneously  sustained  defendant's  de- 
murrer to  the  third  count  of  the  declaration. 
This  count  Is  predicated  on  the  duty  imposed 
by  section  59,  chapter  15H,  Code  1913  (sec. 
518),  on  the  owner  or  master  of  "all  manu- 
facturing, mechanical  and  other  establish- 
ments, in  this  State,  where  the  machinery, 
belting,  shafting,  gearing,  drums  and  ele- 
vators, are  so  arranged  and  placed  as  to  be 
dangerous  to  persons  employed  therein,  while 
engaged  in  their  ordinary  duties"  to  have  the 
same  "safely  and  securely  guarded  when  pos- 
sible, and  if  not  possible"  that  "notices  of 
the  danger  *  *  *  be  conspicuously  posted 
in  such  establishments." 

This  count  of  the  declaration,  while  per- 
haps otherwise  sufficient,  is  bad  on  several 
grounds:  First,  it  fails  to  allege  that  plain- 
tiff's duties  as  an  employee  to  repair  and 
replace,  belts  required  him  to  go  up  on  the 
particular  machine  where  he  is  alleged  to 
have  sustained  his  injuries  while  said  ma- 
chine was  in  motion;  or,  second,  that  it  was 
necessary  or  possible  to  safely  and  securely 
guard  the  shaft,  pulleys,  cogwheels  and  belts, 
or  metal  pin  projecting  therefrom;  or,  third, 
that  no  notices  of  the  dangers  thereof  were 
posted  as  required  by  the  statute.  It  is  al- 
leged that  plaintiff's  duties  required  him  to 
go  up  on  this  machine,  but  not  while  in  mo- 
tion, and  as  is  alleged,  this  was  a  high  ma- 
chine, and  the  parts  referred  to  were  not  so 
located  as  to  be  dangerous  to  plaintiff  or  oth- 
er employees,  unless  required  to  go  up  on  it 
while  in  motion.  We  think  the  declaration 
should  have  alleged  the  omitted  facts  in  re- 
lation thereto  to  be  good  under  the  statute. 
The  alleged  duties  of  the  master  in  relation 
to  such  plant  and  machinery  do  not  obtain 
unless  the  conditions  imposing  them  are  pres- 
ent and  calling  for  compliance  with  the  re- 
quirements of  the  statute,  and  to  bring  a 
case  within  the  purview  of  the  statute  the 
declaration  should  afiirm  those  conditions. 
Our  decisions  do  hold  that  the  facts  being  al- 
leged from  which  the  statutory  duties  arise, 
the  court  will  take  Judicial  notice  of  the  stat- 
ute, a  breach  of  those  duties  being  averred. 
Squilache  v.  Coal  &  Coke  Co.,  64  W.  Ya.  337, 
889,  62  S.  B.  446,  and  authorities  cited;  3 
Bailey  on  Per.  Inj.  (2d  Bd.)  i  848. 


The  second  point  is  that  it  was  error  to 
sustain  defendant's  demurrer  to  the  fourth 
count  of  the  declaration.  This  count  relates 
to  the  alleged  negligence  of  defendant  to  pro- 
mulgate rules  to  govern  its  employees  in  op- 
erating its  machinery,  resulting  in  the  in- 
juries sustained  by  plaintiff.  The  opinion  of 
the  court  below  was  that  this  count  was  bad 
for  failure  to  show  how  the  failure  to  adopt 
such  rules  contributed  to  or  caused  the  ac- 
cident, or  how  the  adoption  of  such  rules 
could  have  prevented  the  sudden  starting  of 
the  machines,  and  that  in  the  absence  of  any 
such  showing  this  count  is  deficient  Besides 
averring  negligence  in  failure  to  adopt  and 
promulgate  rules  generally,  resulting  in  in- 
jury to  plaintiff,  this  count  avers  defendant's 
negligence  especially  in  failing  to — 

"promulgate  rules  for  the  government  of  its 
said  employees  in  the  matter  of  stopping  and 
starting  its  said  machines  and  machinery  when 
and  while  belts  were  being  placed  on  or  re- 
moved from  its  said  belt-wheels,  and  to  provide 
and  promulgate  proper  rules  for  its  said  em- 
ployees, and  especially  for  those  of  its  said 
servants  employed  in  the  running  of  said  ma- 
chines and  machinery,  and  forbidding  and  pro- 
hibiting the  sudden  starting  of  said  machines 
and  machinery  in  motion  while  belts  were  be- 
ing placed  on  or  removed  from  said  belt-wheels 
by  its  servants." 

And  it  is  distinctly  alleged  that  plaintiff 
sustained  his  injuries  by  such  alleged  negli- 
gence of  defendant. 

Our  decisions  have  adopted  the  liberal  rule 
on  this  subject.  If  the  alleged  act  of  negli- 
gence be  stated  in  general  terms,  and  with- 
out stating  the  particular  facts  going  to  prove 
negligence,  but  stating  the  main  or  primary 
act  of  omission  or  commission  doing  the  dam- 
age, this  will  be  regarded  sufficient  pleading. 
Snyder  v.  Wheeling  Electrical  Co.,  43  W.  Va. 
661,  28  S.  B.  733,  39  L.  R.  A.  499,  64  Am,  St 
Rep.  922 ;  Veith  v.  Hope  Salt  Co.,  51  W.  Va. 
96,  41  S.  E.  187,  57  L.  R.  A.  410;  10  Kncy. 
Dig.  Va.  &  W.  Va.  Reports,  397  et  seq.  These 
authorities  say  that: 

'*A  declaration  in  an  action  for  neglig<eQt  in- 
juries which  states  the  cause  of  action  so  that 
it  can  be  understood  by  the  party  who  Is  to 
answer  it,  by  the  jury  who  are  to  ascertain 
the  truth  of  the  allegation  and  by  the  court 
who  is  to  give  judgment,  and  which  distinctly 
sets  forth  when,  where,  in  what  manner  and 
under  what  circumstances  the  plaintiff  was  in- 
jured by  the  defendant's  defaults,  negligence 
and  improper  conduct  is  sufficient." 

In  6  Thompson  on  Negligence,  ^  7536,  it  is 
laid  down  on  the  authority  of  the  Oregon 
case  of  Wild  v.  Oregon,  etc.,  R.  Co.,  21  Or. 
159,1  contrary  to  Voss  v.  Delaware,  etc.,  R.  Co., 
62  N.  J.  Law,  59,  41  AU.  224,  cited,  that  the 
general  charge  of  negligence  is  sufficient  to 
admit  evidence  in  respect  to  failure  to  pro- 
mulgate rules,  and  that  a  defendant  in  sup- 
port of  his  plea  of  contributory  negligence 
may  show  that  he  promulgated  rules  violat- 
ed by  plaintiff,  or  other  servant,  resulting  in 
the  injury  complained  of,  and  this  without 
pleading  the  specific  fact  of  such  rules.  In 
Texas  &  P.  Ry.  Co.  y.  Cumpston,  15  Tex.  Civ. 

*■  Zl  Pac.  954. 
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App.  4»3,  40  S.  W.  546,  it  is  distinctly  decided, 

fourth  point  of  the  syllabus,  that: 

"In  an  action  for  negligence  of  an  employer 
in  failing  to  provide  rules  whereby  an  employ^ 
was  killed,  plaintiff  need  not  allege  or  prove 
exactly  what  rules  should  have  been  made.** 

But  in  the  leading  case  of  Voss  v.  Dela- 
ware, etc.,  R.  Co.,  supra,  it  is  decided,  point 
two  of  the  syllabus,  that: 

"The  general  averment  in  a  count  in  a  dec- 
laration of  the  negfliprence  of  the  railroad  com- 
pany to  make  and  enforce  reasonable  and  prop- 
er rules  and  regulations  for  the  guidance  of 
its  employes  in  its  business,  or  in  the  opera- 
tion oc  its  railroad  yards,  is  not  a  sufficient 
averment  of  an  element  of  negligence  upon 
which  an  action  for  i)ersonal  injuries  by  the 
servant  against  the  company  can  be  based.*' 

We  emphasize  the  fact  stated  in  the  opin- 
ion as  well  as  in  the  syllabus  of  the  case  last 
cited  that  "a  general  averment"  in  respect  to 
the  promulgation  of  rules  will  not  do. 

But  which  of  these  is  the  correct  rule,  and 
whether  or  not  under  a  general  averment  of 
negligence  the  fact  of  negligence  in  failing 
to  adopt  and  promulgate  rules  may  be  given 
in  evidence,  or  such  negligence  must  be  spe- 
cially pleaded,  we  need  not  for  the  purposes 
of  this  case  decide,  for  in  our  opinion  this 
fourth  count  sufficiently  answers  all  the  re- 
quirements of  either  rule.  It  avers  gener- 
erally  negligence  of  defendant  to  adopt  and 
promulgate  rules,  and  distinctly  spedfles  neg- 
ligence to  adopt  and  promulgate  a  rule  re- 
specting the  stopping  and  starting  of  defend- 
ant's machines  and  machinery. 

As  all  the  other  counts  in  the  declaration 
seem  to  be  predicated  upon  the  departmental 
or  superior  servantcy  rule,  repudiated  in  our 
case  of  Jackson  v.  Norfolk  &  W.  R.  Co.,  43 
W.  Va.  380,  27  S.  E.  278,  31  S.  B.  258,  46  L. 
R.  A.  337,  and  there  is  no  count  of  general 
negligence  under  which  the  rule  of  some  de- 
cisions would  admit  evidence  of  negligence 
in  failing  to  adopt  and  promulgate  rules,  we 
are  of  opinion  to  hold  that  the  court  erred  to 
the  prejudice  of  the  plaintiff  in  sustaining 
defendant's  demurrer  to  said  fourth  count, 
and  that  as  another  trial  is  to  be  had  in  ac- 
cordance with  the  judgment  complained  of, 
we  think  the  judgment  below  should  be  cor- 
rected, and  the  demurrer  to  said  fourth  count 
overruled,  and  that  on  the  new  trial  awarded 
plaintiff  should  be  permitted  to  sustain  said 
count  by  evidence  if  he  can  do  so. 

Next,  and  thirdly,  it  is  complained  that  the 
court  below  erroneously  set  aside  the  verdict 
of  the  jury  and  awarded  defendant  a  new 
trial.  As  already  noted  the  counts  in  the  dec- 
laration upon  which  the  trial  was  had  were 
predicated  solely  upon  the  departmental  or 
superior  servantcy  theory,  once  the  law  of 
this  state,  but  overruled  in  Jackson  v.  Nor- 
folk &  W.  R.  Ca,  supra,  and  we  think  this 
case  as  presented  Is  controlled  absolutely  by 
the  principles  of  the  Jackson  Case,  which  has 
been  many  times  re-affirmed  in  subsequent 
decisions,  notably  in  Miller  v.  Berkeley  Lime- 
stone Co.,  70  W.  Va.  643,  75  S.  B.  70,  and  Fer- 


guson V.  Glady  Fork  Lumber  Co..  72  W.  Va. 
278,  78  S.  E.  689.  Urgent  appeals  are  made 
by  counsel  in  the  case  at  bar  to  overrule  these 
cases,  but  we  think  the  principles  enunciated 
therein  are  well  founded  in  reason  and  au- 
thority and  should  be  adhered  to. 

The  only  evidence  adduced  in  support  of 
the  several  counts  on  which  the  case  was 
tried,  relied  on  to  show  negligence,  was  that, 
while  plaintiff  was  in  the  discharge  of  his 
duties  in  removing,  repairing  and  replacing 
the  belt  or  belts  on  a  particular  machine, 
and  where  he  was  required  to  go  while  the 
machinery'  was  not  in  motion,  the  machin- 
ery was  suddenly  and  without  warning 
started  by  the  direction  or  order  of  the 
superintendent  or  foreman  on  night  duty 
at  the  time,  whereby  he  was  caught  in  the 
cogwheels  and  other  parts  of  the  machinery 
and  sustained  the  injuries  complained  of.  It 
is  not  alleged,  and  it  is  not  sho\ai  in  evi- 
dence, that  plaintiff  was  not  aware  of  the 
dangerous  place  on  the  machine  where  he 
was  required  to  be  in  the  discharge  of  his 
duties.  He  does  not  allege  or  rely  on  failure 
to  instruct  or  warn  him  of  the  dangers  of 
his  position,  as  were  the  facts  in  Cave  v. 
Blair  Limestone  Co.,  82  S.  E.  1095,  distin- 
guished therein  from  Miller  v.  Limestone  Co. 
and  Ferguson  v.  Glady  Fork  Lumber  Co.,  su- 
pra. As  was  said  In  Jackson  v.  Norfolk  & 
W.  R.  Co.,  supra,  and  subsequent  cases,  the 
question  of  the  liability  of  a  master  for  the 
negligence  of  a  servant  does  not  depend  upon 
the  relative  rank  in  which  one  servant  stands 
in  relation  to  an  injured  servant,  but  upon 
the  character  of  the  negligent  act  which  caus- 
es the  injury.  If  that  negligence  pertains  to 
some  non-assignable  duty  of  the  master  in- 
trusted to  one  of  his  servants,  whatever  be 
his  rank,  the  master  is  liable;  but  if  it  per- 
tains to  a  co-servant  in  the  operation  of  the 
plant  or  factory  of  the  master,  and  not  falling 
within  his  non-assignable  duties,  the  master 
is  not  liable.  Such  is  the  established  law  of 
our  decisions.  The  sudden  starting  of  the 
machinery  as  alleged  did  not  pertain  to  any 
of  these  non-assignable  duties  of  the  master, 
but  was  ^  mere  act  of  operation  which  the 
master  could  delegate  without  liability  for 
negligence  of  a  competent  co-servant 

And  for  the  foregoing  reasons  we  are  fur- 
ther of  opinion  that  as  the  record  then  stood 
there  was  no  error  in  the  judgment  below 
vacating  the  verdict  and  awarding  defendant 
a  new  trial;  nor  in  the  refusal  of  the  court 
to  enter  judgment  upon  the  verdict  for  plain- 
tiff. 

But  the  court  having  erred  In  sustaining 
defendant's  demurrer  to  the  fourth  count, 
when  the  case  goes  back  the  court  below  will 
enter  an  order  overruling  the  demurrer  to 
said  fourth  count,  so  that  the  plaintiff  may 
have  leave  to  be  heard  on  that  count  also  on 
proper  pleadings  and  issues  joined   thereon. 

ROBINSON,  P.  (dissenting  in  part).  Let  it 
be  distinctly  noted  that  the  order  appealed 
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from  Is  one  setting  aside  a  verdict  The  ef- 
fect of  the  writ  of  error  is  that  the  plaintiff 
comes  here  and  says  that  he  obtained  a  ver- 
dict and  that  the  court  committed  error  in 
netting  it  aside  and  awarding  a  new  triat 
In  other  words,  he  says  that  he  had  a  verdict 
free  from  error,  but  that  the  court  subse- 
quently erred  in  setting  it  aside.  So  the  only 
error  brought  up  is  the  alleged  error  of  the 
trial  court  in  setting  aside  the  verdict  Log- 
ically, the  writ  of  error  can  not  present  a 
question  other  than  whether  the  court  did 
err  in  setting  aside  the  verdict  It  can  not 
present  questions  as  to  whether  the  court 
had  erred  to  the  prejudice  of  the  plaintiff 
previous  to  the  order  complained  of;  for  his 
appeal  says  that  he  is  entitled  to  judgment  on 
the  verdict  regardless  of  such  error. 

Now,  on  such  an  appeal  the  plaintiff  com- 
plains that  error  was  committed  in  sustain- 
ing a  demurrer  to  certain  counts  of  the  decla- 
ration. But  by  his  appeal  he  insists  that  the' 
verdict  was  sound  notwithstanding  any  such 
error.  The  force  of  his  appeal  is  not  to 
bring  up  for  review  that  error,  but  the  sub- 
sequent and  distinct  error  of  the  court  in 
setting  aside  the  verdict  The  error  in  sus- 
taining the  demurrer  has  not  entered  into  or 
affected  the  judgment  complained  of,  for  ac- 
cording to  the  theory  of  the  appeal  the  ver- 
dict is  good  and  the  plaintiff  is  entitled  to 
judgment  thereon  notwithstanding  the  ruling 
on  the  demurrer.  Thus,  that  ruling  is  out 
of  the  review  demanded.  The  plaintiff  ob- 
tained a  verdict  despite  the  ruling  on  the  de- 
murrer. That  ruling  then  did  not  hurt 
him,  as  far  as  the  scope  of  this  appeal  is 
concerned,  for  by  his  coming  here  to  sup- 
port the  verdict  he  urges  judgment  on  the 
verdict  regardless  of  the  ruling  on  the  de- 
murrer. Properly,  the  ruling  on  the  demur- 
rer to  the  declaration  cannot  be  considered 
herein.  The  writ  of  error  raises  but  the 
question  whether  there  were  errors  underly- 
ing the  verdict  to  the  prejudice  of  the  defend- 
ant for  which  it  should  be  set  aside — ^not 
whether  there  was  error  to  the  prejudice  of 
the  plaintiff,  even  though  it  might  underlie 
the  verdict  The  plaintiff  can  not  (tomplain  of 
error  conmaitted  against  him,  though  it  under- 
lies the  verdict  In  his  favor.  He  getting  the 
verdict,  wherein  did  the  error  harm  him? 

Of  course  it  will  be  said  that  the  ruling 
out  of  a  certain  count  made  the  verdict  to 
stand  on  narrower  ground  and  was  prejudi- 
cial to  the  plaintiff.  But  the  gist  of  his  ap- 
peal is  that  though  a  prejudicial  ruling  was 
made  against  him,  the  verdict  is  one  on  which 
he  is  entitled  to  judgment  nevertheless.  The 
plaintiff  so  comes  that  he  brushes  aside  any 
prejudicial  ruling  against  him  and  banks  his 
case  on  the  validity  of  the  verdict  regardless 
of  any  such  ruling. 

We  find  that  the  verdict  was  properly  set 


I  aside  because  it  involved  errors  against  the 
defendant,  and  that  there  must  be  another 
trial.  But  at  this  stage  of  the  case,  for  all 
we  know,  the  plaintiff  will  again  prevail 
regardless  of  the  ruling  on  the  demurrer  and 
get  a  verdict  and  judgment  which  the  de- 
fendant cannot  overthrow.  For  all  we  know, 
the  ruling  on  the  demurrer  may  never  preju- 
dicially enter  into  any  finding  or  judgment 
It  has  certainly  not  yet  so  entered  into  any 
appealable  order  or  judgment  Until  it  does, 
how  can  it  properly  be  reviewed  on  appeal? 
As  the  ruling  on  the  demurrer  stands  In  this 
record,  it  is  a  mere  interlocutory  order  which 
has  never  entered  into  or  affected  in  the 
least  any  order  final  in  the  sense  that  it  is 
appealable.  It  is  still  open  so  that  the  trial 
court  may  yet  correct  the  same.  Perhaps 
that  court  would  itself  have  done  so  before 
a  new  triaL  The  ruling  and  order  on  the  de- 
murrer is  not  appealable  separately  from 
some  final  judgment  Involving  it  Yet  in  the 
majority  opinion  it  is  reviewed  as  though  so 
appealable  and  brought  into  review. 

Perhaps  it  would  be  good  policy  if  there 
were  some  law  of  appellate  procedure  reach- 
ing such  instances,  but  to  my  mind  there  is 
none.  If  we  are  consistently  to  keep  within 
the  range  of  ordinary  rules  as  to  complaints 
of  error,  we  have  nothing  to  do  in  this  case 
with  error  committed  to  the  prejudice  of  the 
.plaintiff,  which  according  to  his  own  theory, 
as  manifested  by  the  particular  appeal  that 
he  brings,  has  not  yet  affected  him. 

The  majority  permit  the  plaintiff,  though 
the  trial  court  did  not  err  in  the  judgmait 
complained  of,  to  have  a  review  of  the  rul- 
ing on  the  demurrer,  wholly  outside  of  that 
on  which  the  appeal  rests — ^an  order  express- 
ly made  appealable  by  statute.  It  is  the 
same  as  to  say  that  when  a  verdict  is  rightly 
set  adide  by  the  trial  court,  though  the  order 
is  so  clearly  right  that  the  party  against 
whom  it  is  can  not  maintain  an  api)eal  on  it. 
still  he  may  have  all  former  steps  In  the 
case  reviewed.  This  is  virtually  saying  that 
one  may  have  review  on  appeal,  simply  be- 
cause his  verdict  has  been  set  aside,  of  all 
that  has  gone  before,  whether  it  has  yet 
prejudiced  him  or  not,  in  preparation  for 
the  new  triaL  Such  is  not  within  the  con- 
templation of  the  statute  allowing  a  writ  of 
error  from  an  order  granting  a  new  triaL 
The  scope  of  appellate  jurisdiction  tinder 
that  statute  has  thus  been  defined: 

"This  court  being  called  upon  to  review  the 
action  of  a  trial  court  in  setting  aside  a  ver- 
dict and  awarding  a  new  trial,  it  wiU  inquire 
from  the  record  what  errors,  if  any,  sufficient 
to  justify  such  action,  were  committed  at  the 
trial  to  the  prejudice  of  the  par(7  against  whoxn 
such  verdict  was  rendered,  and  whether  such 
verdict  is  plainly  contrary  to  law  and  the  evi- 
dence." Robinson  et  aL  v.  Kistler,  62  W.  Va. 
488,  69  S.  E.  505. 

Our  jurisdiction  goes  no  further. 
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(IfiS  N.  C.  288) 

WEBB  ▼.  LB3  ROT  et  al.     (No.  23.) 

(Supreme  Goart  of  North  Carolina.     Fob.  17» 

1915.) 

Fish  ^=»11— Seizures  bt  Fish  Cohmission- 
Bft— Liability— Pleading. 

Where  a  complaint  against  the  State  Fish 
Commissioner  for  seizure  of  shad  nets  alleged 
personal  participation  of  defendant  '*by  seizmg 
and  selling  the  said  nets  and  converting  them 
to  his  own  use."  a  demurrer,  on  the  ground  that 
the  liability  of  defendant  for  the  acts  of  his 
deputy  was  not  sufficiently  charged,  was  not 
well  taken. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent. 
Dig.  {  21 ;   Dec.  Dig.  ^s>ll.] 

Appeal  from  Superior  CSourt,  Ghowau 
County;    Carter,  Judge. 

Action  by  J.  B.  Webb  against  J.  H.  Le  Roy 
and  others.  Judgment  for  defendants  dismis- 
sing the  action,  and  plaintiff  appeals.  Re- 
versed. 

Pniden  &  Pruden,  of  Edenton,  and  S. 
Brown  Shepherd,  of  Raleigh,  for  appellant. 
W.  S.  PrlTOtt,  of  Bdenton,  and  Ward  A 
Thompson,  of  Elizabeth  City,  for  appellees. 

BROWN,  J.  The  motion  of  the  plaintiff 
made  in  this  court  to  amend  the  summons 
and  complaint  so  that  the  suit  may  be 
brought  in  the  name  of  the  state  upon  the 
relation  of  the  plaintiff,  as  well  as  by  the 
plaintiff  Individually,  Is  allowed.  The  com- 
plaint alleges  that  the  defendant  Le  Roy  Is 
F'lsh  Commissioner  for  the  state  of  North 
'  Carolina,  and  executed  the  bond  sued  on  In 
the  sum  of  $5,000,  with  the  defendant  Unit- 
ed States  FideUty  &  Guaranty  Company  as 
surety ;  that  on  the  23d  of  March,  1913,  the 
plaintiff  was  the  owner  of  13  shad  nets  which 
were  set  to  the  east  of  a  certain  line  in 
Albemarle  Sound  In  all  respects  in  conformi- 
ty to  the  laws  of  the  state;  "that  on  or  about 
the  23d  of  March,  1018,  the  defendant  Le 
Roy,  by  his  deputy,  Thomas  P.  Leary,  attend- 
ed by  persons  to  assist  him,  took  up  the  said 
nets  and  removed  them  from  the  place  where 
they  were  setting,  and  deprived  the  plaintiff 
of  his  property,  right,  and  use  in  the  same; 
that  said  deputy  did  this,  beUevlng  the  said 
nets  were  setting  west  of  said  line  in  viola- 
tion of  the  law." 

[1]  The  point  attempted  to  be  raised  by 
the  demurrer  Is  the  liability  of  the  Fish  Com- 
missioner for  the  act  of  his  deputy.  We  do 
not  think,  in  view  of  the  allegations  of  this 
eomplaiilt,  which  upon  demurrer  must  be 
taken  to  be  true,  the  point  can  be  thus  raised. 

The  complaint  further  alleges: 

''That  the  action  of  the  defendants  and  all 
of  them  in  respect  to  the  said  nets  set  out 
In  the  last  preceding;  action  was  wrongful  and 
unlawful,  and  the  said  defendant  Le  Roy,  Com- 
missioner, by  seizing  and  selling  the  said  nets, 
purporting  to  act  under  the  law,  wrongfully  con- 
Tortod  the  same'  to  his  own  use." 

By  these  allegations,  the  plaintiff  charges 
tbe  direct  personal  responsibility  of  the  de- 
fendant Le  Roy  In  seizing  and  selling  the 


nets  and  converting  the  same  to  his  own  use. 
It  is  further  a  fair  inference  from  the  entire 
complaint  that  the  deputy  was  acting  under 
the  orders  and  instructions  of  the  commis- 
sioner. 

For  these  reasons,  we  think  his  honor  erred 
in  sustaining  the  demurrer  and  dismissing 
the  action. 

Reversed. 


aeS  N.  C.  266) 

^  OWENS  et  ux.  v.  MUNDEN.    (No.  27.) 

(Supreme  C3ourt  of  North  Carolina.     Feb.  17, 

1915.) 

Marbiaos  €s»19  —  Licenses  —  Consent  of 
Pahents— •  'Fatheb'  '—"  Stepfather.  ' ' 

Under  Revisal  1006,  {  2088,  providing  that, 
where  either  par^  to  a  proposed  marriage  is 
under  18  and  resides  with  the  father,  mother, 
uncle,  etc.,  the  register  of  deeds  shall  not  issue 
a  license  for  such  marriage  until  the  consent 
in  writing  of  the  relation  with  whom  the  infant 
resides  shall  be  delivered  to  him,  while  the  con- 
sent of  the  persons  named,  and  ia  the  order 
named,  must  oe  obtained,  and  where  the  infant 
is  living  with  the  father  and  mother  the  written 
consent  of  the  father  is  necessary,  where  the 
infant  was  living  with  her  mother  and  step- 
father, the  mother's  consent  was  sufficient,  and 
the  stepfather's  consent  was  not  required,  since 
the  words  "father"  and  "stepfather"  are  In 
general  use  and  well  understood,  the  difference 
in  the  relationship  and  the  marked  distinction 
between  their  duties  and  liabilities  are  well 
known,  and  the  word  "father"  does  not  include 
a  "stepfather^"  defined  as  the  husband  of  one's 
mother,  who  is  not  one's  father. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  §§  10,  11;   Dec  Dig.  «=»19. 

For  other  definitions,  see  Words  and  Phrases. 
S^rst  and  Second  Series,  Father;    Stepfather.] 

Appeal  from  Superior  Court,  Pasquotank 
County;  Carter,  Judge. 

Action  by  Joseph  G.  Owens  and  wife 
against  J.  W.  Munden.  From  a  judgment 
for  defendant,  plaintiffs  appeal.    Affirmed. 

This  Is  an  action  against  a  register  of 
deeds  to  recover  the  penalty  for  issuing  a 
license  for  the  marriage  of  a  girl  tnder  18 
years  of  age  without  the  written  oonsent  re- 
quired by  the  statute.  The  plaintiff  la  the 
stepfather  of  Julia  Irene  Jones,  formerly 
Julia  Irene  Barber,  the  plaintiff  having  mar- 
ried her  mother  In  1903.  From  the  time  of 
said  marriage  until  her  own  marriage  to 
Jones,  with  the  exception  of  two  very  short 
intervals,  Julia  Irene  lived  with  the  plaintiff 
and  her  mother  as  a  member  of  the  family ; 
the  plaintiff  feeding  her,  clothing  her,  and 
treating  her  as  if  she  were  his  own  child. 
Julia  Irene  was  married  to  Claude  Jones  in 
1913,  when  only  16  years  of  age.  The  li- 
cense for  this  marriage  was  issued  by  the 
defendant.  It  was  admitted  that  prior  to  the 
issuance  of  such  license  the  defendant  had 
been.  In  writing,  notified  by  plaintiff  that 
said  JuUa  Irene  was  only  16  years  old,  and 
forbidden  to  issue  a  license  for  her  mar- 
riage. It  was  further  admitted  that,  at  the 
time  of  issuing  said  license,  defendant  had 
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In  his  possession  the  written  consent  to  such 
marriage  of  Julia  Irene's  mother,  plaintiff's 
wife,  who  also  resided  with  plaintiff.  The 
usualr  Issues  were  submitted.  The  Judge  charg- 
ed the  Jury  peremptorily  to  answer  the  first 
Issue  "No,"  and  the  second  Issue  "Nothing." 
Plaintiff  excepted  and  appealed. 

P.  W.  McMuUan,  of  Hertford,  for  appel- 
lants. Ward  &  Thompson  and  J.  Kenyon 
Wilson,  all  of  Elizabeth  City,  for  appellee. 

ALLEN,  J.  The  Revlsal  (section  2088)  pro- 
vides that  where  either  party  to  a  proposed 
marriage  is  under  18  years  of  age  and  re- 
sides with  the  father,  or  mother,  or  uncle, 
or  aunt,  or  brother,  or  elder  sister,  the  reg- 
ister of  deeds  shall  not  issue  a  license  for 
such  marriage  until  Uie  consent  in  writing 
of  the  relation  with  whom  such  infant  re- 
sides, or,  if  he  or  she  resides  at  a  school,  of 
the  person  by  whom  the  minor  was  placed  at 
school,  "and  under  whose  custody  or  control 
he  or  she  is,*'  shall  be  delivered  to  him,  and 
the  written  consent  shall  be  filed  and  pre- 
served by  the  register,  and  it  was  held  in 
UtUeton  V.  Haar,  168  N.  C.  566,  74  S.  B.  12, 
that  the  consent  of  the  persons  named  in  the 
statute,  and  In  the  order  named,  should  be 
obtained;  the  effect  of  the  decision  being 
that  if  the  child  is  living  with  father  and 
mother  the  written  consent  of  the  father  is 
necessary,  and  if  with  the  mother,  the  fa- 
ther being  dead,  that  her  consent  is  sufficient 
If  so,  the  only  question  presented  by  the 
appeal  is  whether  the  word  "father"  includes 
the  stepfather,  within  the  meaning  of  the 
statute,  and  gives  the  stepfather  the  right  to 
dispose  of  the  daughter  in  marriage  to  the 
exclusion  of  the  mother. 

The  two  words,  "father"  and  "stepfather," 
are  in  general  use  and  well  understood,  and 
the  difference  in  the  relationship  of  the  two 
to  the  child,  and  the  marked  distinction  be- 
tween their  duties  and  liabilities,  are  well 
known.  If,  therefore,  we  should  hold  that 
the  stepfather  has  a  prior  right  to  the  moth- 
er, we  would  have  to  insert  in  the  statute  a 
word  not  used  by  the  General  Assembly,  and 
having  a  meaning  different  from  any  word 
in  the  statute.  A  stepfather  is  defined  to  be 
"the  husband  of  one's  mother,  who  is  not 
one's  father"  (31  Cyc  1275;  26  A.  &  E.  Ency. 
L.  784;  Rapalje  &  Lawrence  L.  Dictionary), 
and  this  was  approved  in  Thornburg  v.  Am. 
Strawboard  Ck).,  141  Ind.  443,  40  N.  E.  1062, 
50  Am.  St  Bep.  334,  where  the  court,  after 
quoting  the  definition,  says,  in  construing  a 
statute  giving  a  right  of  action  to  the  fa- 
ther, if  living,  and,  If  not,  to  the  mother: 

**The  word  'father,'  therefore,  does  not  mean 
stepfather,  nor  does  the  word  'child'  mean  step- 
child,  even  when  the  same  is  used  in  wills, 
where  the  rules  of  construction  are  not  so  strict 
as  those  governing  the  statute  in  controversy." 

In  Hennessy  v.  Brewing  Co.,  145  Mo.  105, 
46  S.  W.  966,  41  L.  R.  A.  885,  68  Am.  St 


Rep.  554,  the  same  question  was  decided; 
the  court  denying  the  right  of  action  in  the 
stepfather  for  the  wrongful  death  of  his 
stepson  under  a  statute  conferring  the  right 
of  action  on  the  father  and  mother.  .We 
are  therefore  of  opinion  that  the  word  "fa- 
ther," used  in  the  statute,  does  not  include 
stepfather,  and  that  the  written  consent  of 
the  mother,  the  father  being  dead,  author- 
ized the  issuing  of  the  license. 
No  error. 

'^'^^^™"  (168  N.  C.  2S2) 

MARTIN  V.  McDonald.    (No.  17.) 

(Supreme  Court  of  North  Carolina.     Feb.  17, 

1915.) 

Corporations  ^=s>120— Sales  of  Stock— 
Warranty  ,of  Titlb— Absbsshent  as  In- 
ouhbrancb. 

In  a  suit  for  the  price  of  stock  his  testator 
had  contracted  to  buy,  where  defendant  executor 
set  up  the  existence  of  a  valid  assessment  of 
^0  per  share  on  such  stock  as  an  incumbrance 
within  the  seller's  usual  Implied  warranty  of 
dear  title,  the  defense  was  good. 

[Ed.  Note.— For  other  caseS(_see  Corporations, 
Cent  Dig.  H  495,  504;  D^Dig.  «=»120.] 

Appeal  ftx>m  Superior  Court,  Pasquotank 
County;    Carter,  Judge. 

Action  by  John  W.  Martin  against  C.  C. 
McDonald.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Aydlett  ft  Simpson,  of  Elizabeth  City,  tor 
appellant  Jones  &  Bailey,  of  Raleigh,  and 
Ward  ft  Thompson,  of  Elizabeth  City,  for  ap- 
pellee. 

BROWN,  J.  This  action  is  brought  to  re- 
cover for  a  breach  of  contract  in  the  sale 
and  purchase  of  ten  shares  of  stock  of  the 
American  National  Bank  of  Asheville.  The 
contract  is  evidenced  by  two  telegrams  as 
follows : 

"Elizabeth  City,  N.  C,  AprU  26,  1B12. 

"C.  C.  McDonald,  Raleigh,  N.  C. :   WiU  you 
give  sixty  for  Asheville  stock? 
"[Signed]  Kramer." 

The  defendant  replied: 

"Raleigh,  N.  C,  April  26th,  1912. 

"H.  G.  Kramer,  Elisabeth  City,  N.  C :    Yes, 
will  give  you  sixty. 
"[Signed]  C.  C.  McDonald." 

The  plaintiff  on  the  same  day  assigned  the 
stock  and  sent  it  with  two  drafts  to  the  de- 
fendant at  Raleigh.  The  defendant  refused 
to  pay  the  drafts  and  returned  the  stock. 
The  plaintiff  afterwards  sold  the  stock  for 
$200,  and  instituted  this  suit  to  recover  the 
difference — to  wit  $400.  . 

The  undisputed  fact  is  that  at  the  time  the 
defendant  accepted  the  plaintiff's  offer  the 
stock  had  been  assessed  by  the  United  States 
government  $40  per  share^  which  fact  was 
unknown  to  the  defendant  This  assessment 
was  made  by  order  of  the  Comptroller  on 
April  18,  1012,  for  the  purpose  of  making  up 
a  deficiency  in  the  capital  of  the  bank. 

The  defendant  learned  of  this  asseesment 
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after  lie  had  accepted  the  plaintilfB  offer, 
but  before  receiving  and  paying  for  the 
stock.  We  are  of  opinion  that  his  honor  was 
correct  In  holding  upon  the  admitted  evi- 
dence that  the  defendant  was  not  compelled 
to  take  and  pay  for  the  stock. 

It  is  elementary  that  in  sales  of  personal 
property  there  is  an  implied  warranty  of  a 
good  title  upon  the  part  of  the  vendor,  and 
this  warranty  extends  to  and  protects  against 
liens,  charges,  and  Incumbrances  by  which 
the  title  is  rendered  Imperfect  and  the  value 
depreciated  thereby.  1  Parsons,  Contract, 
574 ;  Jarrett  v.  Goodnow,  39  W.  Va.  602,  20 
S.  B.  575,  32  L.  R.  A.  321;  Benjamin  on 
Sales  (6th  Ed.  by  Bennett)  627  et  seq.,  and 
note  11,  p.  631;  Anderes  v.  Lee,  21  N.  O. 
318;  Sparks  v.  Messick,  65  N.  0.  442; 
Hodges  V.  Wilkinson,  111  N.  0.  56.  15  S.  B. 
941,  17  L.  R.  A.  545 ;  2  Mechem  Sales,  { 1304 ; 
Clevelenger  v.  Lewis,  20  Okl.  837,  95  Pac. 
230,  16  L.  R.  A.  (N.  S.)  410.  16  Ann.  Cas.  56 ; 
People's  Bank  v.  Kurtz,  99  Pa.  844,  44  Am. 
Rep.  112;  Allen  v.  Pegram,  16  Iowa,  163. 

In  McClure  v.  Central  Trust  Co.,  165  N.  Y. 
108,  58  N.  E.  777,  53  L.  R.  A.  153.  in  speak- 
ing of  the  sale  of  corporate  stock  with  de- 
fective title,  the  court  says : 

"We  think  it  was  a  condition  of  the  sale, 
whether  called  an  'implied  warranty'  or  any 
other  name,  that  the  defendant  was  to  deliver 
stock  free  from  lien,  for  that  alone  would  meet 
the  description  of  the^  thing  sold,  under  the  cir- 
cumstances surrounding  the  parties  when  the 
sale  was  made.  Shares  of  stock,  so  covered  with 
liens  as  to  be  of  no  value,  are  not  what  the  par- 
ties meant,  for  such  shares  would  be  worth  no 
more  than  if  the  signatures  to  the  certificates 
had  been  forged,  although  but  for  the  liens  the 
stock  would  have  been  worth  the  sum  paid  for 
it.  The  substance  of  the  thing  sold  w^a  not 
stock  of  any  particular  market  value,  but  unin- 
cumbered stock,  of  the  same  value  as  free  sharea, 
and  such  as  persons  of  ordinary  intelligence 
would  understand  was  meant  by  the  general  de- 
scription of  stock.  By  a  'share  of  stock'  the 
parties  did  not  mean  half  a  share  or  any  frac- 
tion of  a  share  representing  an  equity  of  redemp- 
tion, but  an  entire  share  not  cut  down  by  a 
charge." 

It  seems  to  be  well  settled  that  the  exist- 
ence of  a  valid  lien  upon  the  stock  is  such. a 
defect  in  the  title  as  will  avoid  the  buyer's 
liability,  and  in  an  action  for  damages, 
brought  by  the  seller,  the  buyer  may  avoid 
the  contract  by  showing  that  there  was  a 
valid  lien  on  the  property.  35  Cyc.  160,  585, 
156. 

No  error. 

OK  N.  c.  289) 

8HANNONHOUSH  et  aL  t.  SHANNON- 
HOUSE  et  al.  (No.  15.) 

(Supreme  Court  of  North  Carolina.     Feb.  17, 

1915.) 

lioos  AND  Logging  «=5»3— Sale  of  Timber- 
Sale  OF  Lainds— Secubitt  fob  Amount. 
Where  timber  was  sold,  with  five  years  in 
which  to  cut  it,  and  an  extension  of  three  years 
upon  the  annual  payment  of  6  per  cent  on  the 
price,  the  interest  to  belong  to  the  original  own- 
er and  not  to  any  purchaser,  and  the  purchaser 


of  the  timber  afterwards  bought  the  land,  the 
right  to  extend  the  time  for  cutting  merged  in 
the  title  of  the  land,  so  that  after  the  five  years 
the  timber  belonged  to  him,  and  the  extension 
period  could  never  arise,  and  no  interest  for 
such  period  could  become  due  to  the  original 
owner. 

[Ed.  Note. — For  other  cases,  see  Logs  and  Log- 
ging, Cent  Dig.  §§  6-12;  Dec.  Dig.  «g=>3.] 

Appeal  from  Superior  Court,  Perquimans 
County;    Bond,  Judge. 

Proceeding  by  W.  T.  Shannonhouse  and 
others  against  J.  T.  Shannonhouse  and  oth- 
ers. From  a  ruling  that  plaintifite  were  not 
entitled  to  have  the  amount  to  be  paid  for 
a  timber  extension  period  secured  to  them, 
they  except  and  appeal.    Affirmed. 

This  is  a  proceeding  for  the  sale  of  cer- 
tain timber  interests  and  of  certain  lands  for 
partition.  The  timber  on  the  lands  was  first 
sold  with  the  right  to  cut  the  same  in  fire 
years,  and  with  the  privilege  of  extending 
the  time  of  cutting  three  years  upon  the 
payment  annually  of  6  per  cent,  on  the 
purchase  price.  The  land  was  then  sold; 
the  commissioners  making  the  sale  stating 
that  the  interest  payable  for  the  extension 
period  would  belong  to  the  present  owners 
and  not  to  the  purchasers.  The  defendants 
bought  the  timber  and  the  land,  and  the 
only  question  in  dispute  is  whether  the  orig- 
inal owners  of  the  land  are  entitled  to  have 
the  amount  to  be  paid  for  the  extension 
period  secured  to  them.  His  honor  ruled 
against  the  contention  of  the  plalntifrs,  and 
they  excepted  and  appealed. 

P.  W.  McMuUan,  of  Hertford,  for  appel- 
lants. Charles  Whedbee,  of  Hertford,  for 
appellees. 

ALLEN,  J.  The  timber  on  certain  land 
was  sold  at  judicial  sale,  with  the  right  to 
the  purchaser  to  have  five  years  in  which  to 
cut  the  same,  and  with  a  further  extension 
of  three  years  upon  the  payment  annually 
of  6  per  cent  on  the  purchase  price,  and  at 
the  time  of  the  sale  It  was  stated  by  the  com- 
missioners that  the  interest  payable  for  the 
extension  period  would  belong  to  the  present 
owners  of  the  land,  and  not  to  the  purchas- 
ers. The  land  was  then  sold  and  was  bought 
by  the  same  persons  who  bought  the  tim- 
ber, and  the  contention  of  the  former  own- 
ers is  that  they  are  entitled  to  have  the  In- 
terest for  the  extension  period  secured  to 
them.  The  difficulty  about  this  position  is 
that  there  la  no  necessity,  upon  the  facts 
before  us,  to  exercise  the  privilege  of  ex- 
tending the  time  for  cutting,  and  the  exten- 
sion period  can  never  arise,  and  consequent- 
ly no  interest  will  be  due  therefor. 

In  Hornthal  v.  Howcott,  154  N.  C.  228,  70 
S.  E.  .171,  the  owner  of  the  land  conveyed 
the  timber  with  the  right  to  cut  in  four 
years,  and  then  conveyed  the  land,  snd  it 
was  held  that  the  grantee  of  the  land  was 
the  owner  of  all  the  timber  not  cut  within 
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the  time  stipulated,  and  in  Bateman  ▼.  Lom- 
ber  Co.,  154  N.  G.  248,  70  S.  E.  474,  34  L. 
B.  A.  (N.  S.)  615,  in  which  there  was  an  ex- 
tension clause,  that  the  notice  that  the  priv- 
ilege of  extending  the  time  would  be  exer- 
cised must  be  given  to  the  grantee  of  tiie 
land. 

Applying  these  principles,  if  the  timber 
should  not  be  cut  In  five  years,  it  would  then 
belong  absolutely  to  the  defendants  as  pur- 
chasers of  the  land,  and  tiiey  could  cut  it 
when  they  wished  to  do  so.  In  other  words, 
when  the  defendants  bought  the  land,  they 
also  bought  the  right  to  extend  the  time  for 
cutting,  and  the  latter  was  merged  in  the  ti- 
tle to  the  land,  and  therefore  no  interest  can 
become  due. 

We  have  dealt  with  the  case  upon  the  as- 
sumption that  the  statement  made  by  the 
commissioners  would  ordinarily  be  enforce- 
able, but  we  do  not  so  decide. 

Affirmed. 

(168  N.  C.  400) 

MOBBIS  et  aL  t.  CITY  OP  HBNDBBSON- 
VILLB.     (No.  515.) 

(Supreme  Court  of  North  Carolina.     Feb.  17, 

1915.) 

1.  Municipal  Corpobations  ^=»465— Pubmo 
lUFBOVEMSNTS— Assessment. 

A  city  charter  authorized  the  paving  of 
streets,  providing  that  one-third  should  be  paid 
by  each  of  the  abutting  owners  and  one-third 
by  the  dty,  that  street  railways  should  pave  be- 
tween their  tracks  and  one  foot  immediately  out- 
side of  each  rail,  and  that  on  failure  the  city 
should  lay  the  pavement  and  assess  the  cost 
against  the  owners  or  the  company.  A  street  on 
which  were  located  street  railway  tracks  was 
paved.  Held  that,  in  computing  the  one-third 
which  abutting  property  owners  would  pay>  the 
amount  paid  by  or  assessed  against  the  street 
railway  company  should  be  deducted. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1108;  Dec.  Dig. 
«=5>465.] 

2.  Appeal  and  Bbbob  ^sa878— Mattebs  Be- 
YiEWABLB— Necessity  of  Appeal. 

Where  plaintiffs  were  successful  in  part 
only,  they  capnot  on  defendant's  appeal  raise 
the  question  of  the  partial  denial  of  recovery. 
[Bd.  Note.~For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  U  3573-3580;  Dec.  Dig.  ^s» 
878.] 

Appeal  from  Superior  Court,  Henderson 
County;   J.  L.  Webb,  Judge. 

Action  by  K.  Q.  Morris  and  others,  taxpay- 
ers, against  the  City  of  Hendersonville. 
From  a  judgment  for  plaintiifs,  defendant 
appeals.    Affirmed. 

Plaintiffs,  taxpayers  and  abutting  owners 
on  fifth  avenue,  seek  to  correct  an  assessment 
against  them  for  the  cost  of  paving  said 
avenue,  alleging  that  same  has  been  errone- 
ously apportioned  by  the  dty  authorities:  (1) 
That  a  portion  of  paving  assessed  against  a 
street  railroad  along  the  avenue  was  not  first 
deducted  from  the  estimated  cost.  (2)  That 
abutting  owners  were  not  chargeable  with 
any  portion  of  cost  for  paving  street  at  point 
of  intersection  with  crossHstreets.    There  was 


judgment  for  plaintHtb  on  the  first  position, 
and  defendant  excepted  and  appealed. 

McD.  Bay  and  B.  W.  Bwbank,  both  of  Hen- 
dersonville,  for  appellant.  Staton  &  Bector 
and  J.  B.  Shipman,  all  of  Hendersonville,  for 
appellees. 

HOKB,  J.  [1  ]  The  charter  of  the  city  of 
Hendersonville  authorized  the  municipal  au- 
thorities to  pave  the  streets  under  certain 
conditions,  and  section  13  in  effect  provides 
that,  when  this  is  done  pursuant  to  the 
specified  requirements,  the  costs  thereof  shall 
be  charged  according  to  the  amount  of  pav- 
ing done  in  front  of  their  respective  premises, 
one-third  each  by  the  property  owners  on 
each  side  of  the  street  and  one-third  by  the 
city. 

In  section  14  of  the  charter,  it  is  further 
provided  that,  whenever  a  railway  or  street 
railway  runs  its  tracks  a^ong  an  avenue, 
street,  or  railway.  It  may  be  required  to  grade 
and  pave  that  portion  of  the  street,  avenue, 
or  alley,  lying  between  said  tracks,  and  one 
foot  immediately  outside  of  each  rail,  etc^ 
and,  if  the  owners  or  operators  of  said  track 
shall  fail  or  neglect  to  make  the  improvement, 
the  city  shall  make  the  same  and  charge  the 
cost  thereof  to  the  owners  or  operators,  etc., 
and  the  claim  shall  constitute  a  debt  tn  favor 
of  the  city  to  be  collected  by  appropriate  ac- 
tion, etc. 

In  this  case,  it  appears  from  the  facts 
agreed  upon  that  the  avenue  in  question  ex- 
tends from  Main  street  about  one  mile  to  the 
corporate  limits;  tJiat  the  Laurel  Park 
Street  Ballway  extends  and  is  operated  along 
the  entire  length,  occupying  seven  feet,  in- 
cluding the  one  foot  on  the  outside  of  each 
rail;  and  that  the  dty  authorities,  under 
the  power  conferred  by  the  charter,  has  as* 
sessed  the  railway  with  the  cost  of  pavinir 
that  portion  of  the  avenue  occupied  by  its 
railroad,  as  above  defined,  and  has  assessed 
against  plaintiffs  and  other  abutting  owners 
two-thirds  of  the  entire  cost  of  paving  the 
avenue  without  deducting  the  amount  as- 
sessed against  the  railway. 

Upon  these  facts ~we  concur  with  his  honor 
in  the  view  that  in  making  the  costs  of  pav- 
ing a  charge  against  these  owners,  In  the 
proportion  of  one-third  to  each,  it  was  in- 
tended to  make  them  bear  equally  in  that 
proportion  the  costs  for  which  they  were  lia- 
ble, and,'  if  a  portion  of  the  avenue  has  been 
paid  for  by  a  railroad  company,  occupying^ 
the  street,  or  the  same  has  be^i  lawfully  as- 
sessed against  such  coiiipany  pursuant  to  the 
charter  and  is  collectible,  the  amount  should 
be  deducted  before  apportioning  the  assess- 
ment between  the  city  and  the  abutting  own- 
ers. The  assessment  against  the  railroad, 
having  been  made  pursuant  to  the  provisions 
of  the  charter,  has  the  effect  of  imposing  th» 
charge  against  the  company  as  a  primary  lia- 
bility and  should  be  held  to  relieve  the  land- 
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owner  and  the  city  egaally  to  the  extent  In- 
dicated. 

This,  we  think,  by  fair  intendment,  is  the 
correct  interpretation  of  the  charter  provi- 
sions and  is  in  accord  with  aathoritaUve  deci- 
sions elsewhere.  City  of  Shreveport  y.  Pres- 
cott  et  al.,  51  La.  Ann.  1895,  26  Sonth.  664, 
46  L.  R.  A.  Id3 ;  Philadelphia  v.  Spiring  Gar- 
den.  etc.,  Co.,  161  Pa.  522,  29  Atl.  286. 

We  were  referred  by  counsel  for  defendant 
to  Hager  v.  Melton,  Sheriff,  66  W.  Va.  62,  66 
S.  E.  13,  as  an  authority  against  this  posi- 
tion. There  is  some  distinction  in  that  case, 
as  the  charter  there  was  silent  as  to  impos- 
ing assessments  for  paving  purposes  against 
street  railways,  and  the  city  authorities,  hav- 
ing assessed  the  abutting  owners  with  two- 
third  costs  of  paving  the  street,  required  a 
street  railway  to  pave  between  its  tracks  as 
a  condition  for  granting  the  franchise.  In 
any  event,  the- decision,  which  was  by  a  divid- 
ed court,  may  not  be  i:ecognlzed  on  the  facts 
presented  here. 

[2]  It  may  be  well  to  note  that,  on  the  sec- 
ond position,  the  judgment  below  was  in  fa- 
vor of  the  city,  and,  the  plaintiflTs  not  having 
appealed,  the  question  is  not  before  us. 

We  find  no  error  in  the  record  as  presented, 
and  the  judgment  below  la  affirmed. 

Affirmed. 

(168  N.  C.  281) 

SPENCER  V.  JONES  et  al.    (No.  12.) 

(Supreme  Court  of  North  Carolina.     Feb.  17, 

1915.) 

1.  Covenants  ^=»46— General  Wabbantt— 
Special  Wabrantt. 

A  deed  by  J.  and  S.,  which  recites  that  the 
parties  of  the  first  part  covenant  with  the  gran- 
tee, hiB  heirs  and'  assigns,  that  they  are  seised 
of  the  premises  in  fee,  and  have  the  right  to 
convey  in  fee  simple,  and  that  the  same  are 
free  and  clear  from  incumbrances,  and  that  they 
will  warrant  and  defend  the  title  against  the 
claims  of  all  persons  claiming  by,  through,  or 
under  them,  the  said  special  warranty  applying 
only  to  S.,  contains  a  general  warranty  as  to  J. 
•  and  a  special  warranty  as  to  S. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  |  46;  Dec.  DIr.  <5=»46.1 

2,  Covenants  ^=>21— Co nstbuction— Inten- 
tion OF  Parties. 

The  court  in  construing  a  covenant  in  a 
deed  roust  ascertain  the  intention  from  the  entire 
instrument  and  give  effect  thereta 

[Ed.  Note.— For.  other  cases,  see  Covenants, 
Cent  Dig.  I  20;  Dec  Dig.  ^=»21.] 

Appeal  from  Superior  Court,  Hyde  Coun- 
ty; Carter,  Judge. 

Action  by  T.  B.  Spencer  against  Walter 
Jones  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeaL    Affirmed. 

This  is  an  action  against  the  executors 
of  W.  H.  Jones,  deceased,  upon  tbe  follow- 
ing covenants  in  a  deed  for  land,  dated  Sep- 
tember 4,  1903,  from  WUIiam  H.  Jones  and 
wife  and  B.  B.  Saunderson  and  wife,  to 
Tbomas  B.  Spencer: 

fThe  said  parties  of  the  first  part  covenant 
with  Tbomas  B.  Spencer  and  his  heirs  and  as- 


signs that  they  are  seised  of  said  premises  in 
fee,  and  have  right  to  convey  in  fee  simple;  that 
the  same  are  uree  and  clear  from  all  incum- 
brances; and  that  they  wiU  warrant  and  de- 
fend the  said  title  to  the  same  against  the  claims 
of  all  persons  whomsoever,  claiming  by,  through, 
or  under  us.  the  said  special  warranty  applying 
only  to  B.  o,  Saunderson  and  wife,  £ugenia  C, 
and  their  heirs." 

Tbomas  C.  Spencer  was  ousted  from  the 
premises,  under  an  execution  issued  in  a  suit 
by  T.  C.  Mann  against  him  for  the  same 
within  three  years  prior  to  the  bringing  of 
this  action,  which  was  commenced  on  Oc- 
tober 14,  1013  {  Mann  having  the  paramount 
title.  It  was  admitted  that  the  action  was 
barred  as  to  the  covenahts  of  seisin  and 
against  incumbrances.  Judgment  was  En- 
tered in  favor  of  the  plaintiff  for  $1,600,  the 
amount  of  the  purchase  money,  with  the  In- 
terest thereon  and  the  costs,  and  the  de- 
fendant appealed. 

S.  S.  Mann,  of  Swan  Quarter,  and  Ward  & 
Thompson,  of  Elizabeth  City,  for  appellants. 
Ward  &  Grimes,  of  Washington,  N.  C.,  for 
appellee. 

WALKER,  J.  (after  stating  the  fftcts  as 
above).  [1,2]  The  only  question  raised  and 
argued  before  us  is  whether  the  presiding 
judge  was  right  in  holding  that  the  war- 
ranty as  to  the  covenantor,  W.  H.  Jones,  was 
a  general  one,  and  not  special,  as  contended 
by  the  defendants;  there  being  no  breach  if 
it  was  special.  We  concur  v^th  his  honor 
that  it  is  a  general  warranty.  If  this  is  not 
the  true  meaning  of  it,  but  it  was  intended 
to  extend  the  special  or  restrictive  clause  to 
both  of  the  parties,  William  H.  Jones  and  B. 
B.  Saunderson,  it  was  idle  to  use  the  last 
words  of  the  covenant  confining  its  operation 
to  Saunderson,  as  without  them  the  clause 
would  have  that  meaning,  and,  besides,  the 
use  of  the  words  contravene  any  such  inten- 
tion. Nor  can  it  be  successfully  argued  that 
the  only  warranty  intended  was  a  special 
one  by  B.  B.  Saunderson,  and  that  W.  H. 
Jones  was  not  embraced  by  the  warranty 
at  all.  The  language  forbids  any  such  con- 
struction, because  the  words  are  in  the 
plural  number,  viz.,  *'they  will  warrant  and 
defend  the  said  title  to  the  same  against 
the  claims  of  all  persons  whomsoever,'*  which 
is  a,  general  warranty ;  and  then  comes  the 
restrictive  clause  reducing  it  to  a  special 
warranty  as  to  Saunderson.  It  Is  somewhat 
awkwardly  expressed,  but  with  sufficient  cer- 
tainty to  gather  the  meaning  of  the  parties 
from  a  consideration  of  the  entire  deed, 
which  we  are  enjoined  to  do.  Gudger  v. 
White,  141  N.  O.  618,  54  S.  E.  386 ;  Triplett 
V.  Williams,  149  N.  C.  394,  63  S.  E.  79,  24 
li.  K.  A.  (N.  S.)  514;  Beacom  v.  Amos,  161 
N.  C.  857,  77  S.  E.  407.  This  doctrine  ap- 
plies to  a  covenant  as  to  other  contracts,  and 
the  intention  of  the  parties,  if  discernible, 
will  control  in  determining  its  meaning, 
which  should  be  gathered  from  the  entire 
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instrument  11  C^c  1051;  A.  K.  &  N.  R 
Co.  v.  McKinney,  124  Ga.  929,  53  S.  E.  701, 
6  L.  R,  A.  (N.  S.)  436,  110  Am.  St  Rep.  215; 
E}mpire  Bridge  Co.  v.  Larkin  Soap  Co.,  59 
Misc.  Rep.  46,  109  N.  Y.  Supp.  1062;  God- 
frey V.  Hampton,  148  Mo.  App.  157,  127  S. 
W.  626.  What  was  clearly  meant  In  this 
case  is  that  the  words  restrictive  of  the  gen- 
eral warranty  should  apply  only  to  the 
Saundersons,  for  otherwise  the  first  and  last 
parts  of  the  covenant  of  warranty  cannot 
be  reconciled. 
No  error. 


(168  N.  C.  281) 

FEREBEB  v.  BEBRY.     (No.  22.) 

(Supreme  Court  of  North  Carolina.     Feb.  17, 

1915.) 

1.  Appeal  and  Ebbob  ^=91053  —  Review  ~ 
Habhlesb  Ebbob. 

In  an  action  for  breach  of  contract,  where 
the  award  of  damages  was  less  than  defendant's 
own  evidence  warranted,  the  erroneous  admission 
of  evidence  on  the  question  of  damages  was 
harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4178-4184 ;  Dec.  Dig.  «=» 
1053.1 

2.  Evidence  ^s»525— Mabket  Pbice— Admis- 

8IBILITT. 

Opinion  evidence  as  to  the  market  price 
of  a  commodity,  as  potatoes,  based  on  informa- 
tion from  a  competent  source,  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2333 ;   Dec.  Dig.  <S=»525.1 

3.  Evidence  ^=»823  —  ADiassiBiLiTY  —  Mab- 
e!£t  Pbice. 

Market  reports  properly  compiled  and  pub- 
lished in  newspapers  relied  on  by  the  commer- 
cial world  are  admissible  to  show  market  value. 
[Ed.    Note. — For   other   cases,   see   Evidence, 
Cent  Dig.  §§  1^14-1217 ;   Dec.  Dig.  <@=5>323.] 

4.  Evidence  ^=»525  —  Admissibility  —  Mab- 
KKT  Value. 

A  witness  testifying  to  the  market  value  of 
a  commodity  need  not  oe  exact;  it  being  suf- 
ficient if  he  testify  that  the  price  was  above  a 
certain  figure. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  2333 ;   Dec.  Dig.  ^i»525.] 

6.  Appeal  and  Ebbob  ^=>206— Review— Ex- 
ceptions. 
The  admission  of  an  incompetent  and  un- 
responsive answer  cannot  be  reviewed  where  no 
exception  was  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  1273,  1283-1289 ;  Dec. 
Dig.  <S=»206.1 

Appeal  from  Superior  Conrt,  Currituck 
County;    Carter,  Judge. 

Action  by  Philip  N.  Ferebee  against  W.  S. 
Berry.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

This  action  was  brought  by  the  plaintiff 
to  recover  damages  for  a  breach  of  a  contract 
to  sell  and  deliver  to  him  300  barrels  in 
which  to  pack  and  ship  his  crop  of  potatoes. 
He  alleges  that,  by  reason  of  the  breach,  he 
sustained  a  loss  of  $500  by  a  decline  in  the 
price  of  potatoes.  The  Jury  assessed  his 
damages  at  $100,  and  from  a  Judgment  upon 
the  verdict  the  defendant  appealed. 


Aydlett  &  Simpson,  of  Elizabeth  City,  for 
appellant.  Ward  &  Thompson,  of  Elizabeth 
City,  for  appellee. 

WALKEB,  J.  (after  stating  the  facts  as 
above).  [1  ]  The  only  exceptions  relate  to  the 
admission  of  evidence  as  to  the  market  value 
of  the  potatoes  and  the  fall  in  the  price,  but, 
upon  an  examination  of  the  case,  we  find  that 
the  Jury  have  really  awarded  less  damages 
than  were  warranted  by  the  defendant's  own 
testimony  in  regard  to  this  matter,  and  there- 
fore, if  error  was  committed,  which  we  do  not 
concede,  it  was  harmless.  He  cannot  reason- 
ably complain  that  the  Jury  has  accepted  and 
acted  upon  his  own  figures  and  has  even  giv- 
en less  than  they  would  Justify  for  the  delay 
in  delivering  200  of  the  barrels  and  the  re- 
fusal to  deliver  the  other  100.  We  have  re- 
cently said  that,  if  the  error  has  worked  no 
wrong  or  prejudice  to  the  appellant,  it  would 
be  vain  to  reverse  the  Judgment.  To  quote 
the  language  in  State  v.  Smith,  164  N.  C. 
at  page  480,  79  S.  E.  at  page  982,  which  is 
very  pertinent  to  this  question: 

"The  foundation  of  the  application  for  a  new 
trial  is  the  allegation  of  injustice,  and  the  mo- 
tion 1b  for  relief.  Unless,  therefore,  some  wrong 
has  been  suffered,  there  is  nothing  to  be  re- 
lieved against  The  injury  must  bepositive  and 
tangible,  not  theoretical  merely.  For  instance, 
the  simple  fact  of  defeat  is,  in  one  sense,  injuri- 
ous, for  it  wounds  the  feelings.  But  this  alone 
is  not  sufficient  ^ound  for  a  new  triaL  It 
does  not  necessarily  involve  loss  of  any  kind, 
and  without  loss  or  the  probability  of  loss  there 
can  be  no  new  trial.  The  complaining  party 
asks  for  redress;  for  the  restoration  ox  ri^ts 
which  have  first  been  infringed  and  then  taken 
away.  There  must  be,  then,  a  probability  of 
repairing  the  injurv ;  otherwise  the  interference 
of  the  court  would  be  but  nugatory.  There 
must  be  a  reasonable  prospect  of  placing  the 
party  who  asks  for  a  new  trial  in  a  better  posi- 
tion than  the  one  which  he  occupies  by  the 
verdict.  If  he  obtain  a  new  trial,  he^  must  in- 
cur additional  expense,  and  if  there  is  no  cor- 
responding benefit,  he  is  still  the  sufferer.  Be- 
sides, courts  are  instituted  to  enforce  right,  and 
restrain  and  punish  wrong.  Their  time  is  too 
valuable  for  them  to  Interpose  their  remedial 
power  idly,  and  to  no  purpose.  They  will  only 
interfere,  therefore,  where  there  is  a  prospect 
of  ultimate  benefit. 

See,  also,  Webb  v.  Telegraph  Co.  (at  last 
term)  83  S.  E.  568. 

[2]  It  was  proper  for  the  plaintiff,  testify- 
ing in  his  own  behalf,  to  state  his  opinion  of 
the  price  which  was  based  on  information 
derived  from  competent  sources.  16  Cyc 
1142,  1143 ;  Smith  &  Melton  v.  Bailroad  Co., 
68  N.  C.  107 ;  Fairley  v.  Smith,  87  N.  C.  367, 
42  Am.  Bep.  522  r  Suttle  v.  Falls,  98  N.  C. 
893,  4  S.  E.  541,  2  Am.  St  Bep.  338. 

[8]  And  market  reports,  properly  compiled 
and  published  in  such  newspapers  as  the  com- 
mercial world  relies  on  in  the  conduct  of  busi- 
ness and  important  affairs,  are  admissible 
as  evidence  of  market  values.  Moseley  v. 
Johnson,  144  N.  C.  257,  56  S.  E.  922. 

[4]  It  was  not  required  that  plaintiff  should 
be  exact  in  stating  the  market  price.  He  tes- 
tified that  potatoes  were  selling  for  more  than 
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$3  per  barrel.  This  fixed  the  price  at  least 
at  $3,  and  was  properly  submitted  to  the  Jury. 

[5]  The  answer  of  W.  O.  Ferebee  waa^  not 
responsive  to  the  question  put  to  him,  and  If 
the  answer  was  Incompetent  there  was  no 
exception  to  It,  as  there  should  have  been. 
Peyton  v.  Shoe  Co.  (at  last  term)  83  S.  B. 
487.  But  the  answer,  of  itself,  appears  to  be 
unobjectionable,  as  we  must  infer  from  the 
form  and  substance  of  the  answer  that  the 
witness  was  speaking  of  his  own  knowledge. 
But,  as  we  have  said.  If  there  was  erroi'  in 
any  of  the  rulings  upon  the  evidence,  no 
harm  has  befallen  the  defendant,  as  the  ver- 
dict is  correct  In  any  view  of  the  evidence, 
and  it  seems  to  fall  below  the  amount  whlc^ 
the  undisputed  facts  Justified. 

No  error. 


(168  N.  C.  267) 

CAHOON  V.  BRINKLEY.      (No.  11.) 

(Supreme  Court  of  North  Carolina.    Feb.  17, 

1915.) 

1.  DisinssAL  AND  Noi^suiT  €=>19— Volun- 
tary Nonsuit— Right  of  Plaintiff  to 
Takb. 

Where,  in  an  action  for  conversion  of 
property  covered  by  a  chattel  mortgage,  de- 
fendant pleaded  payment  and  prayed  for  the 
cancellation  of  the  mortgage,  there  was  no 
counterclaim  or  demand  for  affirmative  relief 
preventing  plaintiff  from  taking  a  voluntary 
nonsuit,  as,  even  though  the  cancellation  of 
chattel  mortgages  on  the  record  as  in  the  case 
of  real  estate  mortgages  is  required  or  author- 
ized, a  decree  that  tiie  debt  was  paid  would 
automatically  discharge  and  release  the  se- 
curity, especially  where  no  issue  was  ten- 
dered by  defendant  or  submitted  to  the  Jury 
based  upon  any  counterclaim. 

[Eid.   Note. — For  other   cases,   see   Dismissal 
and   Nonsuit,  Cent  Dig.  {{  33-36;    Dec.  Dig. 


2.  Dismissal  and  Nonsuit  «=»7— Voluntaat 
Nonsuit— Right  op  Plaintiff  to  Takk. 
On  a  trial  after  the  jury  had  been  out 
for  several  hours  they  were  called  into  the  jury 
box  ffnd  stated  that  they  had  not  agreed  on 
certain  issues,  and  were  then  asked  whether 
they  thought  by  staying  together  a  few  minutes 
longer  they  could  agree  on  any  of  such  issues, 
to  which  one  juror  replied  that  he  thought  they 
all  had  agreed  or  could  agree  on  the  first  is- 
suou  The  court  then  told  them  to  go  to  their 
room  and  write  the  answer  to  that  issue  if  they 
liad  agreed  or  could  agree.  Plaintiff  then  at- 
tempted to  take  a  nopsuit,  but  the  court  denied 
his  right  to  do  so.  Held  that,  there  having 
been  no  properly  pleaded  counterclaim,  plain- 
tiff had  a  right  to  submit  to  a  nonsuit,  and  the 
court  erred  in  denying  such  right,  as  the  jury 
had  not  agreed  on  any  issue,  and  no  verdict 
had  been  rendered  on  either  issue. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  §§  15-19,  22;  Dec. 
Dig.  «&=>7.] 

Appeal  from  Superior  Court,  Washington 
County;    Bond,  Judge. 

Action  by  J.  B.  Cahoon  against  D.  O. 
Brlnkley.  From  a  judgment'  for  defendant, 
plalntifT  appeals.  Reversed  and  remanded, 
with  directions. 

Olie  complaint  alleged  the  execution  by 
tlie  Plymouth  Brick  &  Tile  Manufacturing 
Company  of  a  note  and  chattel  mortgage,  an 


assignment  to  plaintiff,  nonpayment  thereof, 
and  that  defendant  wrongfully  took  posses- 
sion of  the  property  covered  by  the  mortgage, 
sold  it,  and  converted  the  proceeds  to  his  own 
usa  The  answer  alleged  payment  of  the 
note  and  chattel  mortgage,  that  the  mort- 
gage should  have  been  marked  paid  and  can- 
celed, but  that  this  had  not  been  done,  and 
prayed  that  the  pretended  Hen  and  note  be 
marked  paid  and  canceled. 

This  action  was  tried  and  submitted  upon 
these  Issues: 

(1)  Did  the  Plymouth  Brick  ft  Tile  Manu- 
facturing Company  own  the  property  describ- 
ed in  complaint  when  the  note  and  paper  for 
$325  was  given  to  A.  L.  Owens?  Answer: 
No. 

(2)  Has  the  $325  note,  given  to  A  L.  Owens, 
been  paid  or  discharged?    Answer: 

(3)  Did  the  plaintiff  and  E.  P.  Cahoon  fraud- 
ulently conspire  together  to  hold  said  Owens* 
note  and  purported  mortgage  as  the  property 
of  J.  B.  Cahoon,  after  It  had  been  paid,  or  dis- 
charged to  defeat  the  claim  of  D.  O.  Brink- 
ley?     Answer: 

(4)  Was  the  property  described  in  said  paper 
made  to  A.  L.  Owens  worth,  when  D.  O.  Brink- 
ley  sold  it,  as  much  as  uie  amount  of  said 
Owens'  note  and  interest .  on  it?  Answer : 
Yes, 

(5)  Was  the  paper  writing  made  to  A.  L. 
Owens  by  said  Plymouth  Bnck  &  Tile  Manu- 
facturing Company  so  executed,  probated,  and 
registered  as  to  make  it  a  valid  lien  on  the 
property,  if  said  Manufacturing  Company  own- 
ed the  property  at  time  such  paper  was  givon? 
Answer:   No. 

(6)  What  sum,  if  anythinjsp,  is  plaintiff  en- 
titled to  recover  of  defendant,  D.  O.  Brink- 
ley?    Answer:    Nothing. 

The  plaintiff  appealed. 

Gaylord  &  Gaylord,  of  Plymouth,  for  ap- 
pellant Ward  &  Grimes,  of  Washington,  N. 
C,  and  Ww  M.  Bond,  Jr.,  of  Plymouth,  for 
appellee. 

BROWN,  J.  The  first  assignment  of  error 
Is  because  the  court  refused  to  allow  the 
plaintiff  to  submit  to  a  voluntary  nonsuit. 
The  facts  are  as  follows: 

The  Jury  retired  to  the  jury  room  about 
5:30  p.  m.  and  stayed  out  until  about  9  p.  m. 
They  were  then  called  into  the  jury  box  in 
presence  of  counsel  for  both  sides  abi^ut  9 
p.  m.,  and,  when  called  in,  were  asked  by  the 
court  If  they  had  agreed  on  the  first  three  Is- 
sues, and  they  answered,  "No."  The  court 
then  asked  If  they  thought  by  staying  together 
in  the  jury  room  a  few  minutes  longer  they 
could  agree  on  any  one  of  the  three.  One 
juror  replied  he  thought  they  all  had  agreed, 
or  could  agree  on  the  first  Issue.  The  court 
told  them  to  go  to  their  room  and  write  the 
answer  to  the  first  Issue  if  they  had  agreed 
or  could  agree.  They  started  toward  the 
jury  room,  and  the  counsel  for  the  plaintiff 
arose  and  said  the  plaintiff  would  take  a 
nonsuit  Defendant  objected,  and  further 
stated  that  they  had  pleaded  a  counterclaim 
and  demand  for  affirmative  relief,  that  the 
plaintiff's  claim,  etc.,  be  canceled,  and  the 
court  said  it  would  deny  right  to  nonsuit 
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under  the  clrcumstanceB,  and  the  plaintiff 
excepted. 

[1]  We  think  this  was  error.  The  answer 
of  the  defendant,  as  we  read  It,  sets  up  prac- 
tically a  plea  of  payment,  which,  If  found  In 
faTor  of  the  defendant,  automatically  can- 
cels the  note  and  the  security.  We  have  not 
been  dted  to  any  statutory  provision  which 
authorizes  or  requires  the  cancellation  of 
chattel  mortgages  on  record,  as  la  provided 
In  the  case  of  mortgages  upon  real  estate. 
Even  If  there  Is  such  a  provision,  when  the 
debt  is  decreed  by  the  Judgment  of  the  court 
to  be  paid,  the  security  for  the  debt  is  auto- 
matically discharged  and  released*  Besides, 
there  was  no  issue  tendered  by  the  defendant, 
or  submitted  to  the  Jury  based  upon  any 
counterclaim. 

[2]  The  plaintiff  bad  a  right  to  submit  to  a 
Judgment  of  nonsuit,  inasmuch  as  no  verdict 
had  been  rendered.  It  is  to  be  noted  that 
the  Jury  in  this  case  had  not  agreed  on  any 
one  issue,  and  no  verdict  had  been  rendered 
on  either  issue.  Under  such  circumstances, 
it  is  well  settled,  in  the  absence  of  a  properly 
pleaded  counterclaim,  that  the  plaintiff  had 
a  right  to  submit  to  a  nonsuit  and  go  out  of 
court  Strause  t.  Sawyer,  133  N.  G.  64,  45 
S.  E.  346;  Sharpe  ▼.  Sowers,  152  N.  O.  379, 
67  S.  B.  1003. 

The  Judgment  of  the  superior  court  is  re- 
versed, and  the  cause  is  remanded,  with  in- 
structions to  enter  a  Judgment  of  nonsuit 

Reversed. 


(169  N.  C.  90S) 

STATE  T.  BTHERIDGB  et  al.    (No.  58.) 

/Supreme  Court  of  North  Carolina.     Feb.  17, 

1915.) 

BiASTEB    AND    Sebvant    ^=»843  —  BimoiNO 

SSBV^ATNT  TO  LKAVU— ObOPPEB. 

One  under  contract  to  work  a  crop  for  a 
landowner,  who  is  to  furnish  the  land,  team,  and 
implements,  and  receive  one-half  the  crop,  and 
is  to  work  for  the  owner  when  not  working  on 
the  crop,  is  a  cropper,  and  not  a  servant,  so 
that  one  who  entices  him  away  from  the  owner 
is  not  guilty  of  enticing  a  servant  to  leave  his 
master  contrary  to  Bevisal  1906,  I  3365. 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  1288;  Dec  Dig.  <&:s>343.] 

Appeal  from  Superior  Court  Edgecombe 
County;  Ferguson,  Judge. 

Ransom  Etheridge  and  another  were  con- 
victed of  enticing  a  servant  to  leave  his  mas- 
ter, and  they  appeaL  Reversed,  and  prosecu- 
tion dismissed. 

The  contract  between  the  prosecutor  and 
fi^nk  Battle,  the  alleged  servant,  as  testi- 
fied to  by  the  prosecutor,  was  that  Battle 
was  to  live  with  the  prosecutor  and  work  a 
crop,  and  while  he  was  not  working  on  the 
crop  he  was  to  work  with  prosecutor  for 
wages.  Prosecutor  was  to  furnish  the  land, 
team,  farming  Implements,  feed,  and  half 
the  fertilizer,  and  was  to  be  paid  half  the 
crop. 


G.  M.  T.  Fountain  ft  Son,  of  Tarboro,  for 
appellants  Attorney  General  Bickett  and  T. 
H.  Calvert,  Asst  Atty.  Gen.,  for  the  State. 

WALKER,  J.  The  defendants  were  indict- 
ed, under  Revisal,  {  3365,  for  enticing  one 
Frank  Battle,  a  servant  to  leave  his  master, 
-who,  it  is  alleged,  was  J.  R.  Bunting,  the 
prosecutor.  It  will  be  necessary  to  consider 
only  one  exception  of  the  defendants,  who 
were  convicted  below  and  appealed.  They 
contend  that  the  evidence  showed  that  Frank 
Battle  was  not  a  servant,  but  either  a  ten- 
ant or  a  cropper,  and,  if  either,  they  are  not 
indictable,  even  if  it  is  true  that  they  had 
Induced  him  to  leave  his  alleged  employer. 
As  we  are  of  the  opinion  that  the  position 
is  well  taken  that  Frank  Battle  was  not  a 
servant  and  that  defendants,  therefore,  were 
not  indictable  for  enticing  him  from  the  serv- 
ice of  J.  R.  Bunting,  they  are  entitled  to  a 
dismissal,  even  if  their  other  exceptions  are 
not  valid.  The  facts  are  substantially  like 
those  in  State  v.  Hoover,  107  N.  C.  795,  12 
S.  E.  451,  10  L.  R.  A.  726,  where  the  present 
Chief  Justice  says: 

"The  contract  as  testified  to  by  the  prose- 
cutor, was  as  follows :  'Jackson  was  to  cultivate 
certain  of  the  prosecutor's  land,  amounting  to 
about  eight  or  nine  acres,  for  the  year  1890,  and 
pay  him  as  rental  the  sum  of  $33,  or  one  400- 
pound  bale  of  cotton,  with-  the  understanding 
that  Jackson  was  to  work  for  the  prosecutor 
whenever  he  needed  Jackson,  and  he  (Jackson) 
could  leave  his  own  crop,  at  fifty  cents  a  day.' 
We  think  the  relation  of  master  and  servant  did 
not  exist  for  the  reason  that  Jackson  was  not 
in  the  employment  of  the  prosecutor.  Th$  rela- 
tion between  them  was  that  of  landlord  and  ten- 
ant    One  of  the  terms  or  stipulations  of  the 

I  renting  was  that,  in  addition  to  the  rent  paid, 
Jackson,  whenever  at  leisure,  if  called  upon  by 

I  the  landlord,  should  work  for  him  at  fifty  cents 
a  day.    It  has  been  held  that  where  A.  employs 

-  B.  to  labor  for  him  for  one  year  at  $20  per 
month,  and  gives  him  the  use  of  a  dwelling  dar- 
ing the  term,  B.'s  occupancy  of  the  dwelling  is 
that  of  a  servant  and  not  as  a  tenant  and  if 
he  quits  A.'s  service,  or  is  discharged,  A.  may 
enter  and  forcibly  eject  him.  Wood's  Master 
and  Servant  I  153»  and  cases  there  cited.  The 
reason  is  that  the  contract  is  that  of  hiring, 
and  the  use  of  the  house  is  a  part  of  the  hire, 
or  an  Incident  of  the  contract  E  converso,  here 
the  contract  is  that  of  renting  and  the  promise 

I  by  the  tenant  to  do  labor  when  at  leisure,  if 
it  is  wanted  by  the  landlord,  is  a  mere  incident 
of  the  contract  of  renting.*  The  court  below 
erred,  therefore,  in  instructing  the  jury  that 
'the  contract  as  sworn  to  by  the  prosecutor, 

Save  him  the  right  to  demand  the  services  of 
ackson  every  day  If  he  chose  to,  and  the  man 
who  took  him  away  was  guilty  of  violating  the 
statute.' " 

The  statute  itself  (Revisal,  S§  1993,  3365, 
3366)  seems  to  recognise  the  dear  distinction 
between  a  tenant  or  cropper  on  the  one  side 
and  a  mere  servant,  employed  to  do  certain 
work  for  hire,  and  remedies,  both  civil  and 
criminal,  are  provided  to  enforce  the  rights  of 
the  landowner  against  the  defaulting  tenant 
or  cropper.  A  case  very  much  In  point  Is 
Barron  t.  Collins,  49  Qa.  580,  which  was  an 
action  against  the  defendant  for  enticing  one 
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Charles  Bairon,  a  cropper,  from  the  plain- 
tiff*8  seryice,  and  it  was  held  that,  it  not  be- 
ing a  contract  of  service,  the  demurrer  to  the 
declaration  was  properly  sustained.  We  have 
never  understood  that,  in  law,  either  a  tenant 
or  a  cropper  is  the  servant  of  the  landowner. 
So  far  as  an  indictment  of  this  kind  is  con- 
cerned, there  is  no  essential  difference  be- 
tween a  tenant  and  a  cropper.  The  mere  fact 
that  the  tenant  pays  rent  and  has  an  interest 
in  the  land,  and  a  cropper  only  an  inter- 
est in  the  crop  which  Is  grown  upon  the  land, 
when  the  latter  furnishes  the  labor,  his  own 
and  that  of  others,  and  pays  half  the  ex- 
pense of  making  the  crop,  does  not  so  dif- 
ferentiate the  two  cases  as  to  make  the  crop- 
per indictable  when  the  tenant  would  not  be. 
A  tenant  and  cropper  are  more  independent 
of  the  landowner  than  is  a  servant,  and  nei- 
ther owes  him  the  duty  of  allegiance  or  of 
rendering  service,  as  growing  out  of  their 
relation  to  him. 

The  Attorney  General  very  frankly  admit- 
ted that  the  prosecution  could  not  be  sus- 
tained. We  may  remark  that  Haskins  v. 
Royster,  70  N.  0.  601,  16  Am.  Rep.  780,  was 
an  action  at  common  law  for  maliciously — 
that  is,  without  lawful  justification—- induc- 
ing laborers  to  break  their  contract  and  quit 
the  service  of  their  employer,  and  stands 
upon  a  ground  and  is  upheld  for  a  reason  al- 
together different  from  any  that  we  can  pos- 
sibly apply  to  these  fact&  The  case,  when 
properly  considered,  is  really  an  authority 
for  the  position  that  defendants  were  not  in- 
dictable in  this  case.  The  dissenting  opin- 
ion of  Justice  Reade  draws  the  distinction 
very  sharply  and  properly  between  a  mere 
servant  and  a  tenant  or  cropper,  although 
we  may  not  assent  to  his  individual  conclu- 
sion. Nor  do  we  think  the  difference  between 
the  two  relations  which  he  defines  so  clearly 
does,  in  any  sense,  conflict  with  the  decision 
of  the  majority. 

The  motion  for  judgment  of  nonsuit  should 
have  been  granted,  and  there  was  error  in 
refusing  it  It  will  accordingly  be  entered 
in  the  court  below,  and  the  prosecution  dis- 
missed. 

Reversed. 


(US  N.  O.  242) 
BOWEN  V.  DAUGHERTY  et  al.    (No.  26.) 

(Supreme  Court  of  North  Carolina.     Feb.  17, 

1915.) 

1.  Husband  and  Wirs  ^=»19  —  Necessabiks 

OF   WiFB— LlABIUTT   OF    HuSBAND—NECES- 


At  common  law  a  husband  was  liable  for 
the  funeral  expenses  of  his  deceased  wife  and 
for  necessaries  furnished  to  her  during  their 
married  life,  including  the  cost  of  clothing,  food, 
ordinary  household  supplies,  medical  attend- 
ance, expenses  of  sickness,  and  articles  of  com- 
fort suitable  to  the  condition  and  style  in  which 
the  parties  were  accustomed  to  live. 

W^Ed.  Note.— For  other  cases,  see  Husband  and 
ife.   Cent.   Dig.   §f   109,   121-138,   142,   146, 
322 ;    Dec.  Dig.  ^sal^.] 


2.  Husband  and  Wife  ^s»151— Necessaries 

OF  Wife— Liability  of  Wife. 

At  common  law  neither  a  wife  nor  her  es- 
tate was  liable  for  necessaries  furnished  to  her 
or  for  her  funeral  expenses,  though  courts  at 
times  enforce  such  claims  against  her  estate  on 
equitable  principles. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {{  S82-695,  599;  Dec.  Dif. 
«=»151.] 

8.  Husband  and  Wife  ^=s>152— Necessabies 
of  WiFiB  —  Liability  of  Husband  —  Stat^ 
ute. 

Under  Laws  1911,  c.  109,  authorizing  a 
married  woman  to  contract  as  if  she  were  un- 
married, a  married  woman  or  her  estate  after 
her  death  is  liable  for  her  express  contract,  or 
la  the  common  counts  in  assumpsit  when  goods 
are  furnished  on  her  credit 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent  Dig.  {§  59^-602;    Dec  Dig.  ^=» 
162.1 

4.  Husband  and  Wife  ^s»19— NECEsaABiss 
OF  WiFS— Liability  of  Husband  —  Stat- 
ute. 

Where  there  was  no  express  promise  by  a 
wife  or  circumstances  showing  that  the  ex- 
penses of  her  last  sicltness  and  her  funeral  ex- 
genses  were  furnished  on  her  credit,  or  that  of 
er  estate,  the  husband  was  primarily  liable 
therefor,  and  the  estate  of  the  wife  could  not 
be  chalked  with  claims  for  such  expenses  if 
they  could  be  collected  from  the  husband. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  S§  109,  121-188,  142,  146, 
322;    Dec  Dig.  ^=:»19.] 

6.  Husband  and  Wife  CsaISI^Necessabibs 
OF  Wife— Liability  of  Wife— Statute. 
Reyisal  1905,  §  87,  providing  for  the  order 
of  the  payment  of  claims  against  the  estate  of 
a  decedent,  was  designed  only  to  fix  the  order 
of  such  payment,  and  does  not  render  a  mar- 
ried woman*fr  estate  liable  for  necessaries  fur- 
nished during  her  last  sickness  and  for  her  fu- 
neral expenses,  which  otherwise  would  be  a 
debt  of  toe  husband. 

[Ed.  Note.--For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i§  582-595,  599;  Dec.  Dig. 
^s>151.] 

Appeal  from  Superior  Ckmrt,  Washington 
County ;  Bond,  Judges 

Petition  by  G.  W.  Bowen,  as  administrator 
of  Deborah  Stocks,  against  E.  L.  Daugherty 
and  others*  to  sell  laud  for  assets.  Cause 
transferred  to  civil  issue  docket  <«  denial 
of  all  indebtednes&  From  a  verdict  estab- 
lishing the  indebtedness  and  a  judgment  di- 
recting the  sale,  defendants  appeal.  Re- 
versed. 

On  the  hearing  it  was  properly  made  to 
appear: 

That  Mrs.  Deborah  Stocks,  formerly  the  wife 
of  John  Stocks,  died  intestate  December,  1918, 
leaving  a  tract  of  land  and  Tery  little  or  no 
personal  property,  and  that  petitioner,  G.  W. 
Bowen,  duly  qualified  as  administrator,  and  in- 
stituted present  proceedings  to  sell  ner  land 
for  assets  to  pay  debts. 

That  claims  had  been  presented  amounting  to 
more  than  $300,  consisting  of  funeral  and  burial 
expenses,  tombstone,  doctor's  bills  and  nursing, 
during  her  last  illness,  the  latter  part  of  1913, 
from  September  to  December  31st. 

'*Third.  That  all  of  the  said  accounts  were 
made  since  an  act  was  passed  giving  married 
women  the  right  to  contract  and  were  made  be- 
tween September,  1913,  and  December  31,  1913, 
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the  period  covered  by  the  last  illness  of  the  said 
Afrs    Stocks* 

"Fourth.  That,  at  the  time  of  the  death  of 
Mrs.  Stocks  and  during  the  time  that  said  ac- 
counts were  contracted,  the  said  Mrs.  Stocks 
and  her  husband  were  living  together  as  man 
and  wife,  and  the  said  Mr.  Stocks  was  at  home 
during  said  period. 

''Fifth.  John  Stocks,  husband  of  Deborah 
Stocks  died  shortly  aftefr  the  death  of  Deborah 
Stocks,  leaving  a  last  will  and  testament  by 
which  he  devised  and  bequeathed  all  of  his  prop- 
erty to  Mrs.  Kitty  Brown  (one  of  the  claim- 
ants) for  life,  and  after  her  death  to  the  chil- 
dren of  Mrs.  Kitty  Brown,  and  appointed  Mrs. 
Kitty  Brown  executrix,  and  that  the  said  Mrs. 
Kitty  Brown  has  duly  qualified  as  executrix  of 
said  will. 

"Sixth.  That  Mrs.  Deborah  Stocks  did  not 
leave  sufficient  personal  property  to  pay  the 
claims  above  referred  to,  but  did  leave  sufficient 
real  estate  if  her  estate  is  liable  therefor. 

"Seventh.  That  John  Stocks,  her  husband, 
left  sufficient  property  to  pay  all  of  the  above 
claims,  if  they  are  properly  chargeable  against 
his  estate,  in  addition  to  all  other  debts  of 
hifl  efitfl.te> 

"Eighth.  That  all  of  the  items  in  all  of  the 
above  claims  were  necessary  to  the  comfort, 
the  proper  care  and  proper  apparel  of  the  de- 
ceased lady,  and  that  the  amount  due  the  two 
Mrs.  Browns,  if  anything,  for  nursing,  were  also 
necessary  for  the  comfort  and  proper  care  of 
the  said  Mrs.  Stocks  during  her  illness. 

**Ninth.  That  Mrs.  Deborah  Stocks  left  no 
children,  but  did  leave  sisters,  nephews,  and 
nieces,  all  of  whom  have  been  properly  made 
parties  defendants   to  this  proceeding. 

"Tenth.  That  there  was  no  evidence  of  any 
express  contract  on  the  part  of  Mrs.  Stocks  for 
any  of  the  supplies,  etc.,  or  medical  attention, 
etc.,  nursing,  etc.,  represented  by  the  claims 
filed." 

On  these  facts,  the  court  below  being  of 
opinion  that  the  real  estate  of.  the  deceased 
wife  was  liable,  there  was  verdict  establish- 
ing indebtedness,  and  judgment  directing 
that  the  clerk  proceed  accordingly  in  the 
proper  administration  of  the  estate.  De- 
fendants, having  dnly  excepted,  appealed. 

Rouse  &  Land  and  EL  R.  Wooten,  all  of 
Kinston,  for  appellants.  Louis  W.  Oaylord, 
of  Plymouth,  for  appellee. 

HOKE,  J.  [1]  At  common  law  the  husband 
was  liable  for  the  funeral  expenses  of  his 
deceased  wife  and  for  "necessaries'*  during 
their  married  life;  the  term  including  "the 
cost  of  clothing,  food,  ordinary  household 
supplies,  medical  attendance,  expenses  of 
sickness,  etc.,  as  well  as  articles  of  comfort 
suitable  to  the  condition  and  style  in  which 
the  parties  were  accustomed  to  live."  Smy- 
ley  y.  Reese,  53  Ala.  89,  25  Am.  Rep.  598; 
Ketterer  v.  Nelson,  146  Ky.  7,  141  S.  W.  409, 
37  L.  R.  A.  (N.  S.)  754;  Estate  of  Eva  Waesch, 
Deceased,  166  Pa.  204,  30  Aa  1124;  Cun- 
ningham V.  Irwin,  7  Serg.  &  Rawle  (Pa.) 
247,  10  Am.  Dec.  458;  Sears  v.  Giddey,  41 
Mich.  590,  2  N.  W.  917,  32  Am.  Rep.  168; 
Stonesifer  v.  Shriver,  100  Md.  24,  59  Atl. 
139 ;   21  Cyc.  pp.  1219-1224. 

[2]  As  a  general  rule,  neither  the  wife  nor 
her  estate  was  legally  liable  for  such  claims, 
though  courts,  empowered  to  administer  her 
estate  on  equitable  principles,  have  enforced 


them  in  certain  instances  (In  re  McMyner,  L. 
R.  1886,  Chan,  Div.  575),  a  position  which 
has  been  allowed  to  obtain  in  this  country 
where  the  husband  has  failed  to  pay  and  be- 
ing insolvent  payment  from  him  or  his  es- 
tate could  not  be  enforced  (Carpenter  v. 
Hazelrigg,  103  Ky.  538,  45  S.  W.  666;  Gould 
V.  Moulahan,  53  N.  J.  Eq.  341,  33  AU.  483; 
Fogg  V.  Holbrook,  88  Me.  169-180,  33  Ati.  792, 
33  L.  R.  A.  660,  and  note). 

This  being  the  law  formerly  existent  here, 
the  Legislature  (chapter  109,  Laws  1911)  en- 
acted the  statute  known  as  the  "Martin  Act," 
and  which  provided,  in  effect,  that  except 
in  conveyances  of  her  real  estate  and  in  case 
of  contracts  with  her  husband,  a  married 
woman  was  authorized  to  contract  and  deal 
as  if  she  were  unmarried,  and  it  is  cMefly 
contended  that,  under  and  by  virtue  of  the 
provision  of  this  statute,  the  wife  and  her 
estate  have  become  absolutely  and  primarily 
liable  for  the  claims  filed  in  this  proceeding. 

[3]  The  law  having  removed  the  inability 
of  married  women,  in  ordinary  instances,  to 
bind  themselves  by  contract,  they  can  be  held 
liable  under  their  express  agreement  and 
when  the  goods  are  sold  to  them  on  their 
credit.  This  was  held,  at  the  last  term,  in 
Lipinsky  r.  Revell,  83  S.  E.  820,  and  un- 
doubtedly in  proper  instances  married  women 
may  now  be  held  liable  in  the  common  counts 
in  assumpsit  Hinkson  v.  Williams  &  Wil- 
liams, 41  N.  J.  Law,  35;  Ackley  v.  Wester- 
velt,  86  N.  Y.  448 ;  Stewart  on  Husband  and 
Wife,  §S  375,  381. 

[4]  But,  in  the  absence  of  such  express 
promise  and  of  any  evidence  tending  to  show 
that  credit  was  given  to  her  or  of  any  facts 
or  circumstances  to  make  her  exclusively  or 
primarily  liable  under  the  general  equitable 
principles  of  indebitatus  assumpsit,  we  see 
no  reason,  before  or  since  the  statute,  why 
a  debt  of  the  husband  should  be  imputed  to 
the  wife.  True,  the  general  rule  is  that, 
when  goods  are  supplied  or  services  rendered 
by  one  person  for  another,  the  law  implies 
a  promise  to  pay  what  they  are  reasonably 
worth,  but  the  principle,  in  our  opinion, 
should  not  control  when  the  goods  were  ac- 
quired or  services  rendered  under  circum- 
stances which  created  a  recognized  liability 
in  some  one  else.  In  such  case  there  should 
be  additional  proof  showing  an  express 
promise,  or,  as  stated,  facts  and  circumstanc- 
es bringing  the  demand  under  the  equitable 
principles  of  indebitatus  assumpsit  This, 
we  think,  is  the  correct  view  as  to  the  ef- 
fect of  the  statute  in  such  cases,  and  the 
position  is  in  accord  with  authoritative  deci- 
sions on  the  subject  in  other  states.  Moore 
V.  Copely,  165  Pa.  294,  30  Ati.  829,  44  Am. 
St  Rep.  664;  Nelson,  Adm*r,  v.  Spaulding, 
11  Ind.  App.  453,  39  N.  E.  168;  Nelson. 
Adm'r,  v.  O'Neal,  11  Ind.  App,  296,  39  N.  K 
207;  Wilson  v.  Herbert,  41  N.  J.  Law,  454, 
32  Am.  Rep.  243. 

[5]  We  are  aware  of  a  number  of  decisions 
by  courts  of  eminent  ability  and  learning 
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to  the  effect  tliat  the  estate  of  the  deceased 
wife  is  primarily  liable  on  claims  of  this 
kind  by  reason  of  their  statutes  as  to  the 
proper  administration  of  estates,  and  which 
provide,  in  differing  terms,  that  debts  for 
funeral  expenses,  medical  bills,  and  services 
within  a  stated  period,  etc.,  shall  be  paid, 
etc.  E^state  of  Skillman,  146  Iowa,  601,  125 
N.  W.  343,  140  Am.  St  Itep.  295;  Schneider 
V.  Breier's  Estate,  129  Wis.  446,  109  N.  W. 
99,  6  L.  R.  A.  (N.  S.)  917;  Constantlnides  v. 
Walsh,  146  Mass.  281,  15  N.  E.  631,  4  Am. 
St  Rep.  311;  McOIellan  v.  Filson,  44  Ohio 
St  184,  5  N.  E.  861,  58  Am.  Rep.  814. 

It  may  be  that,  owing  to  special  phrase- 
ology of  these  statutes,  a  position  of  that 
kind  can  be  upheld,  but,  so  far  as  our  own 
enactment  is  concerned  (Revisal  1905,  {  87), 
we  do  not  hesitate  to  hold  that  the  statute 
is  only  designed  to  recognize  priorities  and 
to  establish  the  order  of  payment  as  between 
claimants  who  have  valid  debts  against  the 
estate,  and  was  never  intended  by  the  law- 
makers to  create  a  liability  which  did  not 
otherwise  exist 

As  heretofore  stated,  if  the  husband,  liable 
for  indebtedness  of  this  kind,  should  fail  to 
pay,  or,  liis  estate  being  insolvent,  payment 
could  not  be  enforced,  authority  is  to  the 
effect  that  an  equity  ml^ht  arise  to  the  cred- 
itor enabling  him  to  collect  from  the  wife's 
estate,  but  otherwise,  and  except  under  con- 
ditions formerly  referred  to,  the  debt  is,  and 
continues  to  be,  that  of  the  husband,  and 
enforceable  against  liim  or  his  estate. 

From  the  case  on  appeal  it  appears  that 
all  of  these  claims  are  for  funeral  expenses 
or  for  necessaries,  and  that  these  last  were 
supplied  to  the  wife  when  she  was  living 
with  her  husband,  and  without  any  express 
promise  on  her  part  to  pay  for  same,  and, 
farther,  that  the  husband  died  shortly  after 
the  wife,  leaving  an  estate  sufficient  to  pay 
all  of  his  debts,  including  those  involved  in 
this  proceeding,  and  that  he  devised  his 
property  to  Kitty  Brown  for  life,  and,  after 
ber  death,  to  her  children,  she  being  one  of 
the  principal  claimants  against  the  wife's  es- 
tate. 

Applying  the  principles  as  above  stated,  we 
are  of  opinion  that  there  was  error  in  hold- 
ing the  wife's  estate  liable,  and  the  Judgment 
to  tbat  effect  must  be  reversed. 

Reversed. 

BROWN,  J.,  did  not  participate  In  the  de- 
dfllon  of  this  case. 

CliARE,  C.  J.  (concurring).  The  statute 
(chapter  109,  Laws  1911)  known  as  the  "Mar- 
tin Act"  in  no  wise  enlarges  or  restricts  the 
conimon-law  liability  of  the  husband  for  the 
support  of  his  wife.  While  that  statute  au- 
thorizes a  married  woman  to  contract  and 
deal  as  if  she  were  unmarried,  and  while 
cbapter  13,  Laws  1913,  authorizes  her  to  re- 


ceive and  collect  her  cartings  and  damages 
for  wrongs  done  her,  either  to  her  person  or 
property,  neither  of  these  acts  relieves  her 
husband  of  his  common-law  liability  for  her 
support  nor  renders  her  liable  for  them,  ex- 
cept in  such  cases  as  she  shall  have  bought 
them  upon  her  own  responsibility.  The  hus- 
band does  not  become  liable  as  surety  for  his 
wife's  contract,  nor  responsible  for  debts  con- 
tracted by  her  except  for  her  support,  as 
above  stated.  And  she  is  not  made  responsi- 
ble for  articles  bought  for  such  support  ex- 
cept where  by  contract,  express  or  by  such 
conduct  as  leads  the  seller  reasonably  to  un- 
derstand that  she  is  assuming  individual 
responsibility.  In  the  latter  case  the  hus- 
band would  still  remain  liable,  and  the  seller 
can  recover  against  either  or  both. 

(168  N.  C.  283) 
BARTLBTT  v.  ROANOKE  R.  ft  LUMBER 

CO.  (No.  13.) 

(Supreme  CV>urt  of  North  Carolina.     Feb.  17, 

1915.) 

1.  Deeds  ^=»38  —  Description  —  Exceptions 
FBOM  —  Conveyance     of    Undesignated 

'  Pabt  of  Tbaot—Effeot. 

Where  a  deed  purported  to  pass  title  to  "a 
certaine  *  •  •  parcel  of  undividede  swamp 
land  lying  In  the  county  of  Camdene,"  the  de- 
scription concluding,  *'to  have  and  to  hold  one 
hundred  and  ninety-eight  of  the  above  bounded 
swamp  land,  the  whole  of  which  contains  398 
acres,  one  hundred  acres  of  which  Thomas  Rob- 
erts owns  next  to  Bear  Head  and  one  hundred 
acres  not  divided,  Wilson  B.  Webster  owns," 
the  conveyance  was  of  the  whole  tract  subject 
to  two  exceptions,  failure  to  locate  which 
through  hidefiniteness  of  expression  would,  at 
most,  only  defeat  them,  not  the  plain  convey- 
ance. 

'  [Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {f  65-79;  Dec.  Dif.  <»s»38.] 

2.  Deeds  ^s»ld6— Constbuotion  — Tbnanot 
IN  Common. 

Where  a  deed  conveyed  298  acres,  with  the 
exception  of  100  acres  previously  conveyed  to 
another  grantee,  merely  as  an  undivided  part  of 
the  tract,  the  two  grantees  became  tenants  in 
common  of  the  land;  one  holding  an  undivided 
^®V298  interest  therein,  and  the  other  the  re- 
mainder. 

[Eid.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  Sf  872,  431-433 ;  Dec.  Dig.  <ds»136.] 

Appeal  from  Superior  Court,  Camden 
County;    Carter,  Judge. 

Ejectment  by  D.  F.  Bartlett  against  the 
Roanoke  Railroad  ft  Lumber  Company. 
Nonsuit  directed,  and  plaintiff  appeals.  Re- 
versed. 

The  plaintiff  claims  under  a  deed  from 
Justin  B.  Jacobs  to  Thomas  Standley,  made 
in  1832,  the  description  in  which  is  as  fol- 
lows: 

"A  certaine  peice  or  parcel  of  undividede 
swamp  land  lying  and  being  in  the  county  of 
Camdene  and  state  of  North  Carolina  and 
bounded  as  follows:  Beginning  at  a  maple, 
then  S.  45  degrees  W.  60  chains ;  N.  45  degrees 
W.  10  chains;  S.  18  degrees  W.  19  chains;  S. 
44  degrees  E.  10^  chains;  E.  80  chains,  from 
thence  to  the  first  station  to  have  and  to  hold 
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one  hundred  and  ninety-eight  acres  of  the  above 
bounded  swamp  land,  the  whole  of  which  con- 
tains 398  acres,  one  hundred  acres  of  which 
Thomas  Roberts  owns  next  to  Bear  Head  and 
one  hundred  acres  not  divided,  Wilson  B.  Web- 
ster owns.  To  have  and  to  hold  the  said  prem- 
ises free  and  clear  of  all  encumbrances  to  him 
the  said  Thomas  Standley,  his  heirs  and  as- 
signs forever  and  the  said  Justin  B.  Jacobs  doth 
agree  to  warrant  and  defend  the  said  premises 
free  and  clear  from  the  claim  or  claims  of  every 


n 


person. 

These  lands  are  swamp  lands.  The  court, 
being  of  opinion  that  the  l^nd  was  not  suf- 
ficiently described,  directed  a  nonsuit,  and 
the  plaintiff  appealed. 

Worth  &  Pugb  and  Ward  &  Thompson,  all 
of  Elizabeth  City,  for  appellant  Aydlett  & 
Simpson,  of  Elizabeth  City,  for  appellee. 

CLARK,  C.  J.  The  plaintiff  contends  that 
the  deed  is  good  to  convey  the  land  therein 
described.  The  defendant  relies  on  Cathey 
V.  Lumber  Co.,  161  N.  C.  592,  66  S.  E.  680, 
and  cases  therein  cited,  and  Hlgdon  v.  How- 
ell, 167  N.  C.  456,  83  a  E.  807.  But  this 
case  Is  very  different  from  those  cited.  In 
Cathey  v.  Lumber  Co.,  supra,  the  recital  was 
"324  acres"  oat  of  a  larger  tract  of  land. 
There  was  no  reference  to  any  description 
more  definite,  and  the  court  said: 

'*The  question  as  to  whether  the  grantors  in 
this  deed  ^  •  ^  intended  to  convey  the  whole 
boundary,  containing  724  acres,  is  set  at  rest 
by  reference,  not  alone  to  the  descriptive  words, 
but  to  the  language  of  the  habendum,  *to  have 
and  to  hold  the  aforesaid  327  acres,  being  a  part 
of  the  aforesaid  tract  of  land.' " 

To  same  purport  Higdon  v.  Allen,  supra. 

[1 1  Giving  this  deed  a  reasonable  construc- 
tion, according  to  the  intent  of  the  parties,  as 
we  gather  It  from  the  four  comers,  It  means 
that  Jacobs  sold  and- conveyed  "to  Thomas 
Standley  and  his  heirs  the  whole  tract  of 
land  in  question  (the  description  of  the  en- 
tire boundary  being  given)  except  100  acres 
which  Thomas  Roberts  owns  next  to  Bear- 
bead  and  100  acres  not  divided  which  Wil- 
son B.  Webster  owns."  The  description  of 
the  entire  tract  Is  given,  and  the  entire  tract 
is  conveyed,  with  the  exceptions  set  out  If 
those  exceptions  are  not  sufficiently  definite, 
the  entire  tract  went  to  Standley  and  his 
heirs.  The  "100  acres  which  Thomas  Rob- 
erts owns  next  to  Bearhead"  evidently  re- 
fers to  that  quantity  of  land  which  had 
theretofore  been  conveyed  to  said  Roberts, 
and  which  could  be  made  definite  by  refer- 
ence to  his  deed. 

[2]  The  "100  acres  not  divided  which  Wil- 
son B.  Webster  owns"  also  evidently  refers 
to  an  undivided  Interest  or  right  theretofore 
conveyed  to  Wilson  B.  Webster,  to  be  set 
apart  and  allotted  In  the  298  acres  which  re- 
mained after  the  conveyance  of  the  100  acres 
to  Roberts.  If  the  conveyance  of  the  "un- 
divided 100  acres"  to  Wlh9on  B.  Webster  is 
too  indefinite  to  be  valid,  then  that  interest 


falls  in.  If  It  is  conveyed  validly,  then  Web- 
ster is  tenant  In  common  with  the  plaintiff. 
The  plaintiff  in  that  case  has  i>«/s»8  of  the 
land,  and  Webster  has  an  undivided  ioVt»t 
thereof.  In  Waugh  v.  Richardson,  30  N.  C. 
472,  it  is  said: 

"When  the  grant  clearly  identifies  the  thing 
granted,  it  must  pass  all  of  it  that  is  not  prop- 
erly and  sufficiently  excepted.  The  granting 
part  of  the  deed  is  not  avoided  by  a  defect  in 
the  exception,  but  the  exception  itself  becomes 
ineffectual  thereby,  and  the  grant  remains  in 
force." 

In  McCormlck  ▼.  Monroe,  46  N.  0.  14,  It  is 
said: 

"Where  there  is  an  exception  in  a  grant,  the 
onus  of  the  proof  lies  upon  the  party  who  would 
take  advantage  of  that  exception." 

In  this  case  the  description  of ,  the  tract 
conveyed  Is  neither  vague  nor  indefinite.  If 
there  Is  any  vagueness  and  want  of  clear- 
ness. It  is  In  the  exceptions.  The  conveying 
clause  governs,  and  the  attempt  In  the  ha- 
bendum to  except  the  Roberts  and  Wilson 
interests  cannot  defeat  the  conveyance.  The 
failure  to  locate  the  tracts  excepted  in  the 
habendum  will  Invalidate  only  the  excep- 
tions, and  not  the  conveyance  to  Standley, 
under  which  the  plaintiff  claims. 

Reversed. 


(168  N.  C.  285) 

CASET  et  aL  v.  DARE  COTJNTT  et  aL 

(No.  14.) 

(Supreme  Court  of  North  Carolina.     Feb.  17, 

1915.) 

1.  Schools  and  School  Distbicto  ^=9111— 
School  Bonds— IssuANOB—CoLLBOTioir  or 
Tax— Injunction— Pabtikb. 

Under  Priv.  Laws  1913,  c.  120.  providing 
that  the  county  board  of  education  of  D.  county 
may  issue  bonds  to  erect  a  school  building  in 
district  No.  17,  and  that  the  board  of  conuniB- 
sioners  of  said  county  shall  levy  a  tax  to  pay 
the  bonds  at  maturity,  the  board  of  education 
was  a  proper  and  necessary  party  to  a  suit  to 
restrain  the  issuance  of  the  bonds  and  levy  of 
the  tax. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  266-268;  Dec 
Dig.  <g=>lll.] 

2.  Schools  and  School  Disnaiors  ^s»97^ 
School  Bonds— Issuanoe—Blegtion— Rso- 

ISTBATION. 

Under  Priv.  Laws  1913,  c.  120,  authorising 
the  Board  of  Eiducation  of  D.  county  to  issue 
school  bonds,  section  3  providing  that  all  voters 
in  the  district  shall  be  required  to  register  ac- 
cording to  the  registration  laws  governing  the 
election  of  members  of  the  General  Assembly  be- 
fore being  permitted  to  vote  at  the  election^  it 
was  not  necessary  to  conduct  a  new  registration 
for  such  election,  but  the  registration  books  used 
at  the  last  general  election  could  be  properly 
used. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  U  224-232;  Dec 
Dig.  «=o97.] 

3.  Schools  and  School  Distbiotb  ^=>97— 
Bond  Issuis— Election- laaBGiTLABiTiES. 

That  during  registration  for  a  school  dis- 
trict bond  issue  election  the  registrar  was  im- 
properly absent  from  his  duties  during  some  of 
the  days  when  he  should  have  been  present,  that 
some  names  were  put  on  the  registration  books 
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by  an  unanthorised  person,  and  the  tegifltrar 
erroneously  Btmck  off  a  few  of  the  names  be- 
cause be  was  informed  that  such  persons  would 
not  be  present  on  election  day  and  vote,  were 
irreinilarities  which  did  not  avoid  the  election, 
in  the  absence  of  evidence  that  they  changed  the 
result. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Gent.  Dig.  U  224-232;  Dec. 
Dig.  <S=»97.] 

4.  Schools  and  School  Distbigts  ^s»d7— 
Bon  D  Issue— ELEonoN—CXiLN  v  ass— Dxcul* 
RATION  OF  Result. 

Failure  to  canvass  the  votes  at  a  school 
district  bond  issue  election  and  to  declare  the 
result  as  required  by  law  is  a  fatal  defect. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {{  224-232;  Dec. 
Dig.  «=»97.] 

5.  Schools  and  School  Distbigts  ^=:»97— 
Bon  D&— Election— Validity— In  JUNCTION. 

The  validity  of  a  school  district  bond  issue 
election  will  not  be  determined  on  mere  sugges- 
tion and  affidavits  in  injunction  proceedings, 
unless  it  clearly  appears  and  is  practically  not 
denied  that  such  irregularities  so  entered  into 
the  election  aa  to  render  it  void. 

[Bd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  U  224-232;  Dec 
Dig.  «s>  97.] 


6.  Schools  and  School  Distbioia  ^=s>97— 
Bond  Issue— BIlection. 
Under  Priv.  Laws  1913,  c  120,  authorizing 
the  issue  of  bonds  for  the  erecticni  of  a  school 
building  in  district  No.  16  in  D.  county  after 
ratification  at  an  election  to  determine  the 
amount  of  the  bonds  to  be  issued,  the  date  of 
maturity  and  the  rate  of  tax  to  be  levied,  the 
taxpayers  were  not  only  entitled  to  vote  on  the 
qaestion  whether  the  bonds  should  be  issued, 
bat  on  the  amount,  date  of  maturity,  and  the 
rate  of  tax. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {f  224-232;  Dec 
Dig.  «=:>97.] 

Appeal  from  Superior  Court,  Dare  Coun- 
ty;  Carter,  Judge. 

Action  by  John  W.  Casey  and  others 
against  Dare  Comity  and  others  to  restrain 
the  Issuance  of  certain  school  bonds  and  the 
leyy  and  collection  of  a  special  tax  to  pay 
interest  on  the  same.  Order  restraining  the 
collection  of  the  special  tax  until  the  final 
hearing  was  continued,  but  injunction  pro- 
hibiting the  issuance  of  the  bonds  was  dis- 
solved, and  plaintiffs  appeal  from  the  latter 
order.    Reversed. 

W.  S.  Bally,  of  Manteo,  and  Aydlett  & 
Simpson,  of  Elizabeth  City,  for  appellants. 
Ward  &  Thompson,  of  Elizabeth  City,  B.  G. 
Crisp,  of  Manteo,  and  Ehringhaus  &  Small, 
of  Elizabeth  City»  for  appellees. 

BROWN,  J.    [1]  The  first  exception  is  to 

the  order' permitting  the  board  of  education 

of  Dare  county  to  come  in  and  make  itself  a 

party  defendant     The  said  board  was  not 

only  a  proper  but  a  necessary  party  to  this 

action,  and  it  would  have  been  error  in  the 

Jadge  to  have  prevented  their  entry  into  the 

case.    The  act  of  1913  (Public,  Local  and 

Private  Laws,  c.  120)  provided  that: 

*The  county  board  of  education  of  Dare  coun- 
ty shall  be  authorized  to  issue  bonds  for  the 


Surpose  of  erecting  a  school  building  in  district 
fa  17  of  Dare  county,  •  ♦  ♦  and  that  the 
board  of  commissioners  of  said  county  shall  levy 
a  tax  not  to  exceed  fifty  cents  on  each  one  hun- 
dred dollars  worth  of  properly  and  one  dollar 
and  a  half  on  each  taxable  poll  in  said  district, 
for  the  purpose  of  paying  the  said  bonds  at 
maturity.^* 

The  act  further  provides  that: 

"An  election  shall  be  held  upon  the  request 
of  the  board  of  education  to  be  ordered  by  the 
commissioners  of  the  said  county  for  the  pur- 
pose of  determining  the  amount  of  said  bonds 
to  be  issued,  the  date  of  maturity  of  the  same, 
and  the  rate  of  tax  to  be  levied." 

The  act  further  provides  that: 

*'At  said  election  five  freeholders  living  in  the 
said  district  shall  be  named  as  trustees,  and 
under  the  supervision  of  said  trustees  the  school 
buil(fing  herein  provided  for  shall  be  erected, 
etc" 

It  is  thus  seen  from  the  very  language  of 
the  act  that  the  board  of  education  alone  is 
authorized  to  issue  the  bonds,  while  the  )com- 
missioners  of  the  county  are  compellable  to 
levy  the  tax.  That  being  so^  the  board  of 
education  is  an  absolutely  necessary  party  to 
this  proceeding,  the  purpose  of  which  is  to 
enjoin  the  issuance  of  the  bonds  as  well  as 
the  levy  and  collection  of  jthe  tax. 

[2]  There  are  several  grounds  set  up  in  the 
complaint  for  the  purpose  of  attacking  the 
validity  of  the  bonds.  It  is  contended  that 
under  the  act  a  new  registration  was  neces- 
sary in  order  to  give  validity  to  the  election. 
Section  3  of  the  act  provides: 

'*That  all  voters  in  said  district  shall  be  requir- 
ed to  register  in  accordance  with  the  registra- 
tion laws  governing  the  election  of  members  of 
the  General  Assembly  before  being  permitted  to 
vote  in  said  election." 

Tbia  section  does  not  require  a  new  regis- 
tration, but  authorizes  the  election  to  be  con- 
ducted in  all  respects  as  the  election  for 
members  of  the  General  Assembly.  That  be- 
ing so,  it  was  proper  to  use  the  registration 
books  which  had  been  used  in  the  last  gener- 
al election  Instead  of  ordering  a  new  elec- 
tion. 

The  plaintiff  alleges  that  this  election  was 
held  on  the  28th  of  July,  1914,  and  that 
there  was  no  registrar,  as  provided  in  the 
said  act;  that  those  who  voted  in  the  said 
election,  or  a  large  majority  thereof,  were  not 
duly  registered;  that  many  of  the  names 
on  the  registration  books  were  placed  there 
by  others  than  the  voters ;  that  names  were 
placed  on  the  books  when  voters  were  not 
present;  that  the  registrar  did  not  roister 
any  qualified  voters,  as  provided  by  the  act ; 
that  the  one  who  acted  as  registrar  had  no 
right  to  do  so,  and  was  not  authorized  ac- 
cording to  law;  that  those  who  acted  ag 
Judges  of  the  election  were  not  appointed  by 
any  one  who  had  the  right  to  do  so ;  that  at 
the  pretended  election  the  registrar  and  the 
Judges  of  the  election  did  not  make  the  can- 
vass of  the  voters  and  sign  and  make  the  re- 
turns as  provided  by  law ;  that  no  board  or 
persons  in  authority  have  canvassed  the  re- 
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turns  and  declared  the  result  of  the  elec- 
tion ;  that  one  of  the  judges  of  the  election 
was  a  candidate  for  the  office  of  trustee  un- 
der the  said  act. 

There  are  no  findings  of  fact  made  by  the 
judge,  but  several  affidavits  are  set  up  In 
the  record  tending  to  support  some  of  these 
charges,  which  are  denied  by  the  defendants, 
both  In  their  answer  and  in  the  affidavits 
filed.  The  charge  that  no  registrar  was  ap- 
pointed, in  accordance  with  the  general  elec- 
tion laws  of  the  state,  does  not  seem  to  be 
sustained.  The  evidence  shows  that  the  regis- 
trar in  this  case  was  not  only  de  facto,  but 
really  de  jure.  Norfieet  y.  Staton,  73  N.  C. 
546,  21  Am.  Rep.  479 ;  Van  Amringe  v.  Tay- 
lor, 108  N.  G.  196,  12  S.  E.  1005,  12  L.  R.  A. 
202,  23  Am.  St.  Rep.  51. 

[8]  It  is  true  that  the  registrar  was  ab- 
sent from  his  duties  some  days  when  he 
should  not  have  been  absent,  and  that  some 
names  were  put  upon  the  registration  books 
by  an  unauthorized  person,  and  It  is  further 
in  evidence  that  the  registrar  erroneously 
struck  off  a  few  names  from  the  registration 
books  because  he  had  been  informed  that 
they  would  not  be  present  on  election  day  and 
vote.  This,  of  course,  was  erroneous;  but 
It  does  not  necessarily  invalidate  the  election, 
and,  before  the  plaintiff  could  enjoin  perma- 
nently the  Issuance  of  the  bonds,  he  would 
have  to  prove  that  these  irregularities  chang- 
ed the  result  of  the  election.  An  Irregularity 
in  the  conduct  of  an  election,  which  does  not 
deprive  a  voter  of  his  rights,  or  even  admits 
a  disqualified  person  to  vote,  but  which  casts 
no  uncertainty  on  the  result,  will  be  over- 
looked when  the  only  question  is  as  to  wheth- 
er the  proposition  was  carried  by  the  requi- 
site legal  majority.  De  Berry  y.  Nicholson, 
102  N.  C.  465,  9  S.  E.  545,  11  Am.  St.  Rep. 
767. 

We  find  In  the  allegations  of  the  complaint, 
and,  in  the  affidavits  filed  in  support  of  it, 
nothing  to  substantiate  the  claim  that  any 
legal  voter  was  deprived  of  an  opportunity  to 
register  and  vote,  or  that  a  number  of  illegal 
votes  sufficient  to  change  the  result  was  cast, 
and,  failing  such  allegations,  the  result  will 
not  be  disturbed.  Deloatch  v.  Rogers,  86  N. 
C.  358. 

[4]  The  most  serious  charge,  and  the  only 
one  we  think  that  demands  consideration,  is 
that  there  was  no  canvass  of  the  votes  and  no 
result  declared,  as  required  by  law.  If  that 
is  true,  which  is  denied,  then  the  right  to 
use  the  bonds  must  necessarily  fail.  It  is 
the  duty  of  the  county  commissioners,  who 
are  charged  with  the  supervision  and  control 
of  the  election  In  this  case,  to  canvass  the 
returns  and  to  ascertain  whether  a  majority 
of  the  qualified  voters  of  the  county  voted  in 
favor  of  the  issue  of  the  bonds. 

In  the  election,  it  was  the  privilege  of  the 
voters  to  determine  under  the  peculiar  words 
of  this  special  statute  the  amount  of  said 


bonds  to  be  issued,  the  date  of  maturity  of 
the  same,  and  the  rate  of  tax  to  be  levied, 
and  as  to  whether  or  not  the  bonds  shall  be 
issued  at  all  or  not,  and  It  must  appear,  and 
it  should  be  so  recorded  upon  the  records  of 
the  commissioners,  that  a  majority  of  the 
qualified  voters  of  the  county  voted  in  favor 
of  this  proposition. 

[6]  The  validity  of  this  election  will  not 
be  determined  upon  mere  suggestions  in  affi- 
davits in  injunction  proceedings  unless  it 
clearly  appears  and  Is  practically  not  denied 
that  such  irregularities  entered  into  it  as  to 
render  it  void. 

We  will  not  preclude  the  plaintiffs  from 
showing,  if  they  can,  on  the  final  hearing  of 
this  case,  that  the  votes  were  not  canvassed, 
that  the  result  was  not  announced,  and  that 
no  findings  have  been  made  by  the  commis^ 
sloners,  that  the  bonds  are  authorized  by  a 
majority  of  the  qualified  voters.  Those  mat- 
ters may  be  determined  upon  the  final  hear- 
ing of  the  case,  and  it  would  seem,  in  the  ab- 
sence of  an  injuncUcm,  that,  as  long  as  that 
matter  remains  in  doubt,  it  would  appear  the 
part  of  wisdom  for  the  board  of  education  not 
to  attempt  to  issue  the  bonds. 

[6]  It  is  alleged  in  the  answer  that  a  large 
majority  of  the  qualified  voters  of  said  dis- 
trict voted  for  the  bonds;  but  whether  the 
questions  relating  to  the  amount  of  bonds  to 
be  issued,  the  date  of  maturity,  and  the  rate 
of  tax  to  be  levied  were  submitted  at  such 
election  to  the  judgment  of  the  voters,  does 
not  appear  in  the  answer  or  affidavits  in  this 
case. 

The  statute  is  a  very  peculiar  one,  and,  as 
we  read  it,  the  question  of  issuing  the  bonds 
alone  is  not  the  only  matter  to  be  voted  on; 
but  the  language  of  the  statute  says  that 
the  election  shall  be  held  for  the  purpose  of 
determining  the  "amount  of  said  bonds,  date 
of  maturity,  and  rate  of  tax  to  be  levied." 

Reversed* 


(168  N.   C.  248) 

FLEMING  V.  WASHINGTON  &  V.  R  00. 

(No.  38.) 

(Supreme  Court  of  North  Carolina.     Feb.  17, 

1915.) 

1.  Railboaus  <&=s>441— Killing  of  Stock- 
Statutory  Pbesxjmption— Excuse  fob  De- 
lay. 

A  showing  that  some  person  connected  with 
defendant  railroad,  who  was  not  identified  or 
shown  to  be  authorized  to  speak  for  it,  told  the 
owner  of  a  cow,  killed  on  the  track,  that  no 
suit  would  be  necessary,  did  not  excuse  delay  in 
bringing  the  suit,  so  that  plaintiff  could  rely  on 
the  presumption  of  negligence  created  by  Revis- 
al  1905,  §  2645,  which  provides  that  no  person 
shall  have  the  benefit  of  that  section  unless  he 
shall  sue  within  six  months  after  the  cause  of 
action  accrues. 

[Ed.   Note.— For  other   cases,   see  Railroads, 
Cent.  Dig.  {§  157&-1595;    Dec.  Dig.  i8=s>441.] 

2.  Railroads  ^=»443— Killing  of  Stock — 
Negligence. 

Where  the  only  witness  to  the  killing  of  a 
cow  by  a  railroad  company  was  the  engineer. 
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called  by  plainti£f»  and  who  testified  that  he 
was  keeiHng  a  good  lookout  and  saw  the  cow, 
and  that  he  blew  the  whistle  and  applied  the 
brakes,  but  could  not  stop  before  striking  the 
cow  because  of  the  slippery  condition  ox  the 
rails,  there  was  no  evidence  of  negligence. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  §§  1608-1620;  Dec.  Dig.  «=>443.] 

3.  BviDENCE  ^=:»244— Admissions  bt  Gobpo- 
BATE  Agents— Negligence. 

A  statement  of  some  one  connected  with  a 
railroad,  but  not  identified  or  shown  to  have  au- 
thority to  speak  for  the  company,  that  it  would 
not  be  necessary  to  bring  suit  to  recover  for 
the  killing  of  a  cow,  was  not  admissible  to 
show  negligence  by  the  company. 

[£^.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  916-936 ;    Dec  Dig.  <d=:9244.] 

4.  Appeal  and  Ebbob  ^=»981— Review— Dis- 

CBETION  OF  TbIAL  COUBT— NEW  TBIAL. 

A  motion  for  a  new  trial  based  on  newly 
discovered  evidence  is  addressed  to  the  discre- 
tion of  the  trial  court,  and  his  denial  thereof  is 
not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3876 ;   Dec.  Dig.  «=»981.] 

Appeal  from  Superior  Court,  Beaufort 
Oounty;   Bond,  Judge. 

Action  by  S.  Fleming  against  the  Washing- 
ton &  Yandemeie  Railroad  Company.  Judg- 
ment for  defendant  on  nonsuit,  and  plain- 
tiff appeals.    Affirmed. 

Tbis  action  was  brought  to  recover  the 
value  of  a  cow,  which  plaintifiT  alleges  was 
killed  on  the  defendant's  tirack  by  its  neg- 
ligence. The  plaintiff  testified  for  himself 
that  he  found  the  cow  on  the  right  of  way 
of  the  railroad  company  about  two  days  aft- 
er the  injury.  He  then  called  as  a  witness 
the  engineer  of  the  defendant  railroad  com- 
pany, who  testified  tihat  on  the  night  of 
August  27,  1910,  he  was  running  an  engine 
of  the  defendant  railroad  company;  that  it 
waa  very  dark  and  raining ;  that  the  railroad 
bed  was  in  good  condition,  and  the  engine 
was  properly  equipped  with  headlights  and 
brakes,  and  was  in  good  condition  generally; 
that  he  was  keeping  a  very  careful  lookout 
and  saw  some  cows  on  the  track  about  100 
yards  ahead  of  him ;  that  he  was  running  at 
the  time  about  25  miles  per  hour;  that  as 
soon  as  he  saw  the  cows  he  sounded  his 
whistle  and  applied  his  brakes,  and  in  fact 
did  everything  he  could  to  keep  from  striking 
them,  but  that  he  did  strike  one  cow  and 
Jmocked  her  off  the  track;  that  it  was  im- 
possible to  stop  the  train  sooner  because  of 
the  slippery  condition  of  the  rails,  due  to 
the  rain.  The  cow  was  killed  August  17, 
1910,  and  this  action  was  commenced  April 
X9,  1912.  Plaintiff  proposed  to  account  for 
the  delay  in  bringing  his  action  by  proving 
that  some  one,  who  was  connected  with  the 
defendant,  told  him  that  a  suit  would  not 
be  necessary;  but  there  was  no  proof,  nor 
offer  to  prove,  who  made  the  statement,  or, 
if  it  was  made,  that  the  person  had  any  au- 
thority from  the  defendant  to  make  it  The 
evidence  was  excluded,  and  the  court,  on  mo- 
tion, nonsuited  the  plaintiff,  and  he  appealed. 


L.  M.  Scott,  of  Blounts  Cre^,  for  appel- 
lant Small,  MacLean,  Bragaw  &  Rodman, 
of  Washington,  N.  C,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  Judgment  of  the  court  was 
manifestly  correct  There  was  no  presump- 
tion or  prima  facie  case  of  negligence,  under 
the  statute  (Revisal,  {  2645),  as  the  action 
was  not  commenced  within  six  months  after 
the  animal  was  killed,  and  it  is  provided 
therein  that: 

'*No  person  shall  be  allowed  the  benefit  of  this 
section  unless  he  shall  bring  his  suit  within  six 
months  after  his  cause  of  action  shall  have  ac- 
crued." 

« 

He  offered  no  legal  excuse  for  his  delay  in 
suing.  That  some  one,  without  authority  to 
represent  the  railroad,  told  him  that  an  ac- 
tion would  not  be  necessary,  was  no  excnsa 
The  defendant  is  not  responsible  for  the 
statements  or  opinions  of  any  one  not  au- 
thorized to  speak  for  it  Besides,  the  plain- 
tifTs  delay  continued  for  more  than  two 
years  without  any  explanation.  Why,  if  he 
was  relying  upon  the  statement  of  his  in- 
formant, did  he  not  press  the  matter  to  a 
conclusion  sooner  than  he  did,  and,  if  settle- 
ment was  refused,  then  bring  his  suit? 

[21  Excluding  the  presumption  from  con- 
sideration, as  inapplicable,  the  case  la 
brought  directly  within  the  decision  in  Sea- 
weU  V.  Railroad  Co.,  106  N.  C.  272,  10  S.  B. 
1045,  which  is  very  much  like  this  case.  The 
fiacts,  as  stated  by  the  engineer,  who  was 
plaintiff's  own  viritness,  show  that  he  com- 
plied, in  every  respect  with  the  most  rigid 
and  exacting  rule,  as  laid  down  by  this  court, 
in  regard  to  the  duty  of  an  engineer  to  keep 
a  proper  lookout  for  obstructions  on  the 
track,  and  as  said  by  Justice  Davis  in  Sea- 
well's  Case: 

"If  the  facts  testified  to  by  the  engineer  be  ac- 
cepted as  true,  there  was  no  negligence  on  the 
part  of  defendant" 

The  cases  of  Forbes  v.  Railroad  Co.,  76 
N.  C.  464,  Winston  v.  Railroad  Co.,  90  N.  C. 
66,  and  Proctor  v.  Railroad  Co.,  72  N.  C.  579, 
strongly  sui^ort  this  view  and  hold  that, 
even  when  an  action  is  brought  within  the 
six  months,  it  makes  out  only  a  prima  fade 
case  and  is  not  conclusive,  and  that  upon 
evidence  similar  to  that  in  this  case,  and  not 
more  favorable  to  the  defendant  there  is  no 
negligence,  and  consequently  no  liability. 

[3]  The  statement  of  the  unidentified  per- 
son was  not  any  evidence  of  negligence,  and 
no  more  competent  to  prove  it  than  it  is  to 
show  a  legal  excuse  for  the  delay.  It  was 
simply  the  expression  of  an  opinion  emanat- 
ing from  one  not  in  privity  with  defendant 
and  having  no  authority  to  bind  it  in  any 
way,  so  fiar  as  appears.  In  one  of  its  as- 
pects— that  Is,  as  proof  of  negligence — it  was 
the  statement  of  a  past  transaction,  and  not 
a  part  of  the  res  gestae,  and  for  that  reason 
doubly  Incompetent    Rumbough  v.  Improve- 
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jnent  CO.,  112  N.  C.  762,  17  S.  B.  536,  34  Am 
St  Rep.  528 ;  McBntyre  v.  Cotton  MUls,  132 
N.  C.  698,  44  S.  B.  109 ;  Robertson  ▼.  Lum- 
ber Co..  165  N*  O.  4,  80  S.  E.  894. 

[4]  The  motion  for  a  new  trial,  based  upon 
the  ground  of  newly  discovered  evidence,  was 
addressed  to  the  discretion  of  the  judge,  and, 
having  been  denied  by  him,  the  decision  is 
not  reviewable  here.  Flowers  v.  Alfor_d,  111 
N.  C.  248,  16  S.  B.  819;  Munden  v.  Casey, 
93  N.  C.  97. 

No  error. 


a68  N.  C.  234) 

In  re  BATEMAN'S  WIM*.     (Np.  35.) 

(Supreme  Court  of  North  Carolina.     Feb.  17, 

1916.) 

Wnxs  ^=»261  —  Pbobatb  —  Smmo  Aside  — 
Laches. 

A  sister  of  testator,  married  at  the  time  of 
his  death,  who  Uved  within  2%  miles  of  him, 
and  knew  of  the  probate  of  the  will,  qnalification 
of  administrator,  and  that  tbe  devisees  had  tak- 
en possessicm  of  the  property,  may  not  file  a 
caveat  to  the  will  26  years  after  probate;  the 
property  for  the  most  part  being  in  the  hands  of 
innocent  purchasers,  and  more  than  seven  years  I 
having  elapsed  under  Pell's  Revisal,  {  3136,  aft- 
er she  became  discovert. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  607 ;  Dec.  Dig.  ^=»261.] 

Appeal  from  Superior  Court,  Tyrrell  Coun- 
ty;  Carter,  Judge. 

Proceedings  by  Mary  Patrick  to  set  aside 
the  probate  of  a  will.  From  a  judgment  dis- 
missing the  caveat,  she  appeals.    Affirmed. 

I.  M.  Meekins,  of  Elizabeth  City,  for  ap- 
pellant Mark  Majette,  of  Columbia,  and  Pru- 
den  &  Pruden,  of  Bdenton,  for  appellees. 

CLARK,  C.  J,.  The  intestate,  Wilson  H. 
Bateman,  died  in  1886,  leaving  a  last  will 
and  testament  dated  June  21, 1886,  which  was 
duly  probated  Octol)er  8th  of  the  same  year, 
and  one  of  the  devisees  qualified  as  admin- 
istrator. Caveat  to  this  will  was  filed  De- 
cember 17, 1912,  more  than  26  years  after  the 
probate  of  the  will.  The  caveator,  Mary  Pat* 
rick,  at  the  time  of  the  death  of  her  brother, 
the  testator,  Wilson  H.  Bateman,  was  living 
vrithin  2^t  miles  of  him  in  the  same  county 
and  continued  to  live  there  from  the  death  of 
the  testator  to  the  present  time,  except  two 
years  when  she  lived  in  the  adjoining  county 
of  Pasquotank.  She  knew  of  the  probate  of 
the  will  and  the  qualification  of  the  adminis- 
trator; that  the  devisees  had  taken  posses- 
sion of  the  property  devised,  and  that  they, 
and  those  who  claim  under  them,  have  re- 
mained in  such  possession  up  to  the  present 
time.  It  also  appears  from  the  record  that 
almost  every  one  of  the  other  heirs  of  the 
testator  who  would  have  shared  with  the 
caveator  and  the  devisees  in  the  will,  as  ten- 
ants in  common,  if  there  liad  been  no  wUl, 
were  residents  of  Terrell  county  and  knew 
of  the  execution  and  probate  of  the  same. 


The  caveator,  though  a  married  woman  at 
the  death  of  her  brother,  has  been  a  widow 
since  1907,  apd  this  caveat  was  filed  in  1912. 
The  record  also  shows  that  the  devisees  nam- 
ed in  the  will  have  sold  much  of  the  property 
devised  to  them  to  third  persons  for  value, 
and  these  in  turn  have  sold  to  others  who  are 
the  present  owners  and  who  have  acquired  the 
property  for  valuable  consideration.  No  ef- 
fort was  made  to  set  aside  this  will  by  the 
caveator  till  the  filing  of  this  caveat 

In  Re  Beauchamp's  Will,  146  N.  C.  254,  59 
S.  E.  687,  the  court  held  that  the  caveat,  under 
similar  circumstances  to  these,  was  barred  by 
the  laclies,  and  in  Re  Dupree*s  Will,  163  N. 
C.  256,  79  S.  B.  611,  acquiescence  and  unrea- 
sonable delay  for  23  years — a  sh(»ter  period 
than  in  this  case — were  held  to  bar  the 
caveat  attempted  to  be  filed.  We  can  add 
nothing  to  what  has  been  said  in  those  two 
cases,  which  are  exactly  in  point  The  court 
called  attention,  in  those  cases,  to  the  fact 
that  until  the  Acts  of  1907,  c.  862,  now  Peirs 
Revisal,  |  3135,  there  was  no  statute  of  lim- 
itations, and  that  the  caveat  was  barred  by 
reason  of  the  laches.  Though  the  caveator 
was  a  married  woman,  she  was  authorized  to 
bring  an  action  by  Rev.  408  (1),  and  therefore 
is  liable  for  her  laches,  though  by  some 
strange  oversight  the  statute  of  limitations 
as  to  married  women  was  not  repealed  until 
chapter  78,  Laws  1899.  Even  under  the  sev- 
en-year statute  of  limitations  of  1907  (Pell's 
Revisal,  1 3135),  the  plaiutifl!  would  have  been 
required  to  bring  an  action  or  file  a  caveat 
within  three  years  after  becoming  discovert, 
which  she  did  in  1907.  In  re  Uoyd,  161  N. 
a  657,  77  S.  E.  956. 

The  judgment  diamissing  the  action  is  af- 
firmed. 


a68  N.  C.  228) 

WINBORNB   GUANO   CO.   r.   PLYMOUTH 
MERCANTILE  CO.    (No.  24.) 

(Supreme  Court  of  North  OaroUna.    Wb.  17.  1915.) 

1.  Sales  ^»1— Vauditt  of  Conteact— Cer- 
tainty. 

A  contract  for  the  sale  of  100  tons  or  more 
of  different  kinds  of  fertilizers,  named  in  the 
contract,  at  prices  therein  fixed,  is  not  too  uu- 
certain  to  be  enforceable;  but  the  seller  may 
recover  damages  for  the  buyer's  failure  to  take 
the  minimum  quantity. 

[Ed.  Note.— For  other  cases,  see  Sales*  Cent. 
Dig.  M  1,  8-6;  Dec.  Dig.  «=>1.] 

2.  Evidence  €=9l29— Action  by  Sbllea— Ad- 
mssiBiLiTY  OF  Evidence  —  Sihilab  Con- 
tbacts. 

In  an  action  for  the  buyer's  breach  of  a 
sale  contract,  testimony  that  the  seller  made  a 
contract  with  another  similar  to  the  one  claimed 
by  the  buyer  to  have  been  made  with  him  was 
not  admissible  to  show  the  making  of  the  cuu- 
tract  as  claimed  by  the  buyer. 

[Ed.  Note.— For  other  cases,  seeBvidenoe,  Cenr. 
Dig.  §§  388-^08,  895-898;  Dec  Dig.  i8=»129.1 

8.  Tbial  ^=»16&— Nonsuit -^DETBBMiNATibK 
OF  Amount— Evidence  Considebed. 

Od  motion  for  nonsuit  a  court  can  consider 
only  the   testimony  of  the  plaintiff  and   such 
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part  of  the  defendiinf  s  testimony  as  tended  to 
establish  plaintiff's  right  to  recoyer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  f§  373,  374;  Dec.  Dig.  «=»166.] 

4.  Appeal  and  Ebrob  ^=91078— Waivkb  of 
Ebbor— Failubs  to  Abgus. 

Under  Supreme  Court  rule  34  (164  N.  O. 
551,  81  S.  E.  xii),  providing  that  exceptions  in 
the  record,  in  support  of  which  no  reason  or  ar- 
gument is  stated  or  authority  cited,  will  be 
treated  as  abandoned  by  appellant,  an  exception, 
incidentally  mentioned,  but  not  discussed  in  the 
brief,  will  be  treated  as  abandoned. 

[Ed»  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4256-1261 ;  Dec.  Dig.  «=» 
107&] 

6.  Appeal  and  Ebbob  ^=»92S— Pbebuhptioctb 
— Chabge  Not  in  Recobd. 

Where  the  charge  is  not  sent  up,  it  will  be 
presumed  that  all  issues  raised  by  the  evidence 
were  properly  submitted  to  the  jury,  especially 
where  no  exception  was  taken  to  the  charge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3749-3754 ;  Dec.  Dig.  ^s> 
928.} 

6.  Appeal  and  Ebbos  ^=3>928— Pbksumptions 
—Requested  Chabge. 

Where  the  charge  is  not  sent  up  with  the 
record,  it  will  be  presumed  that  the  substance  of 
requested  charges,  which  were  refused*  was  glT* 
en  in  the  main  charge. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  (|  3749-3754;  Dec.  Dig,  «=» 
028.1 

7.  Tbial  ^=»260— Requested  Chabge— Repe- 
tition OP  GnnDN  Chaboe. 

A  requested  charge,  which  was  giyen  in  sub* 
stance,  though  not  .in  its  exact  language,  in  the 
main  charge,  was  properly  refused. 

ped.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f§  651-669;  Dec.  Dig.  «=:»260.] 

Appeal  from  Superior  Court,  Chowan  Coun- 
ty; Carter,  Judge. 

Action  by  the  Winbome  Guano  Company 
against  the  Plymouth  Mercantile  Company. 
Judgment  for  plalntifC,  and  defendant  ap- 
peals.   Affirmed. 

W.  M.  Bond,  Jr.,  of  Plymouth,  and  B,  O. 
Bond,  of  Edent(m,  for  appellant  Pniden  & 
Pruden,  of  Edenton,  for  appellee. 

WALKER,  J.  [1]  This  action  was  brought 
by  plaintiff  to  recover  damages  for  breach 
of  contract  in  refusing  to  take  certain  fer- 
tilizers, which  bad  been  sold  to  defendant 
Tbe  latter  agreed  with  plaintiff,  on  January 

5,  1913,  to  buy  from  blm  "100  tons  or  more*' 
or  different  kinds  of  fertilizers,  named  in  the 
contract,  at  prices  therein  fixed,  to  be  deliv- 
ered **t  o.  b.  cars  at  Norfolk,  Va.,  freigbt  to 
be  added,  payable  May  1, 1913,  to  be  covered 
by  note  or  cash  within  30  days  from  time  of 
sliipment,"  and  to  be  shipped,  as  wanted,  to 
May  1,  1913,  upon  signed  orders  from  de- 
fendant According  to  tbe  terms  of  the 
agreement,  as  we  construe  it,  defendant 
bought  tbe  fertilizers  and  all  were  to  be 
flliipped  by  May  1, 1913,  and  in  lots  as  order- 
ed. Defendant  contends  that  this  contract 
was  too  uncertain  and  indefinite  in  its 
pbraseology  to  be  enforceable,  as  no  par- 
ticular quantity  of  fertilizer  is  specified;  but 


we  think  tbis  is  an  erroneous  view  of  it,  as 
defendant  was  bound  thereby  to  take  at  least 
100  tons  by  tbe  Ist  day  of  May,  and  tbis  is 
all  for  which  the  Jury  assessed  the  damages, 
as  is  apparent  from  tiie  evidence  and  verdict. 

[2]  It  was  not  competent  to  prove  that  W. 
F.  SpruiU  bad  a  similar  understanding  and 
agreement  with  tbe  plaintiff,  for  tbe  purpose 
of  showing  that  defendant  bad  tbe  same  kind 
of  agreement  with  the  pl&intiff.  It  does  not 
follow  that,  if  a  contract  is  made  witb  one 
person,  a  contract  of  tbe  same  character  was 
made  witb  another.  The  case  of  Insurance 
Co.  V.  Knight,  160  N.  C.  592,  76  S.  B.  623, 
does  not  apply,  as  there  tbe  evidence  was 
admitted  to  prove  like  transactions  by  tbe 
agent  with  others,  for  tbe  purpose  of  show- 
ing bis  fraudulent  intent,  which  is  an  excep- 
tion to  tbe  general  mle. 

[3]  Tbe  motion  to  nonsuit  was  properly 
disallowed,  as  tbe  court  could  not  consider 
any  of  defendant's  testimony  in  its  favor, 
but  only  that  of  tbe  plaintiff,  and  such  parts 
of  tbe  defendant's  as  tended  to  establish 
plaintiff's  right  to  recover. 

[4]  The  first  prayer  of  defendant  for  in- 
structions is  mentioned  incidentally  in  its 
brief,  but  not  discussed.  It  will  therefore  be 
taken  as  abandoned,  under  rule  34  of  this 
court  a64  N.  C.  551,  81  S.  B.  xii).  Watklns 
V.  Lawson,  166  N.  C.  216,  81  S.  B.  623.  Tbe 
second  prayer  misinterprets  tbe  contract 
Tbe  defendant  was  bound  thereby  to  take 
all  of  tbe  guano  by  May  1,  1913,  but  it  could 
do  so  in  such  quantities  as  were  designated  in 
its  written  orders. 

[6]  It  was   testifl^  by  C.   M.   Tetterton, 

manager  of  the  defendant  company,  which 

was  owned  by  Conway  Newman,  that  there 

was  an  oral  agreement  vritb  tbe  plaintiff — 

"that  the  contract  about  the  guano  should  not 
he  binding  until  defendant  had  calls  from  cus- 
tomers and  should  order  it  out,  and  it  was  sign- 
ed on  the  strength  of  tbis  understanding,  and 
there  were  no  such  calls  from  customers  and  no 
orders  for  the  guano  were  therefore  given." 

This  evidence  was  not  objected  to,  and  we 
must  infer  that  it  was  submitted  to  tbe  jury. 
As  tbe  charge  was  not  sent  up,  we  must  pre- 
sume that  tbe  judge  instructed  the  jury  cor- 
rectiy  in  regard  to  all  matters  involved,  in- 
cluding tbe  effect  of  tbe  alleged  oral  agree- 
ment, as  to  tbe  operation  of  tbe  contract  and 
its  binding  ^ect,  and  especially  so  in  tbe  ab- 
sence of  any  exception  to  the  cbarge.  Elliott 
V.  Railroad  Co.,  166  N.  C.  481,  82  S.  E.  853 ; 
Wacksmutb  v.  Railroad  Co.,  157  N.  C.  34,  72 
S.  B.  813;  Mlzzell  v.  Branning  Mfg.  Co.,  158 
N.  C.  265,  73  S.  E.  802.  In  tbe  Wacksmutb 
Case  it  was  said: 

'The  charge  of  the  judge  is  not  set  out;  but 
as  there  is  no  exception  to  it,  we  must  assume 
that  he  fully  explained  to  the  jury  the  siirnifi- 
cance  of  tbe  issue,  and  the  bearing  of  the  evi- 
dence." 

This  being  so,  a  reasonable  interpretation 
of  tbe  verdict  shows  that  tbe  jury  decided 
against  tbe  defendant  as  to  the  existence  of 
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any  such  agreement  At  any  rate,  defend- 
ant had  the  full  benefit  of  this  evidence  be- 
fore the  Jury,  and  cannot,  therefore,  com- 
plain. 

[6,  7]  If  the  judge  refused  any  instruction 
in  the  form  requested  by  counsel,  it  does  not 
follow  that  he  did  not  give  it  substantially, 
at  least,  in  his  charge,  and  we  must  assume 
that  he  did,  in  default  of  an  inspection  of 
the  charge  and  of  any  exception  thereto. 
We  cannot  say  that  the  Jury  were  not  fully 
instructed,  in  the  absence  of  any  knowledge 
of  the  charge.  The  presumption  here  is  in 
favor  of  the  correctness  of  the  trial  below. 
If  a  prayer  is  refused,  but  the  charge,  never- 
theless, is  sufficiently  responsive  to  it,  though 
not  given  in  its  exact  language,  there  is  no 
ground  for  exception.  Garter  v.  Railroad, 
165  N.  G.  244,  253,  81  S.  E.  321. 

Upon  a  careful  review  of  the  whole  rec- 
ord, no  error  has  been  discovered. 

No  error. 

a68  N.  C.  259) 

OOmNGHAM  V.  MARYLAND  MOTOR 

CAR  INS.  GO.     (No.  435.) 

(Supreme  Gourt  of  North  Garolina.     Feb.  17, 

1916.) 

1.  InBUBANCB  ^=»330-ForFEITUBE  — CHikCTQl 

IN  TiTLB  OB  I NTEBE8T— Removal  of  Inottic- 

BBACVCS  BEFOBB  LoSS. 

Under  a  policy  of  insurance  on  an  auto- 
mobile providing  that  it  should  be  void  if  the 
property  should  become  incumbered  by  a  chat- 
tel mortgage,  or  if  any  change  other  than  by  the 
death  of  insured  should  take  place  in  the  inter- 
est or  title  of  the  property,  a  chattel  mortgage 
subsequenUy  given  merely  suspended  the  insur- 
ance, and,  where  it  was  paid  and  canceled  be- 
fore a  loss,  the  insurance  revived. 

TBd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §S  829-839;   Dec  Dig.  «=»330.] 

2.  INBUBANCE    ^=s>146— CONSTBUINO    AGAINST 

Lnsubeb— Stand ABD  Policy. 

The  terms  of  a  policy  of  insurance  are  con- 
strued against  the  insurer  and  in  favor  of  in- 
sured, even  though  a  standard  form  of  policy 
has  been  adopted  under  legislative  enactment. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  702.  763,  828;  Dec.  Dig.  «=»146.1 

Appeal  from  Superior  Court,  Mecklenburg 
County ;   Shaw,  Judge. 

Action  by  L.  T.  Cottingham  against  the 
Maryland  Motor  Gar  Insurance  Company. 
From  a  judgment  for  defendant  on  demurrer, 
plaintiff  appeals.    Reversed. 

Stewart  &  McRae,  of  Charlotte,  for  appel- 
lant Cameron  Morrison  and  J.  H.  McLain, 
both  of  Charlotte,  for  appellee. 

CLARK,  C.  J.  [1]  On  June  11,  1913,  the 
defendant  insured  the  automobile  of  the 
plaintiff  against  loss  by  fire  for  the  term  of 
one  year,  and  the  plaintiff  paid  the  premium 
of  $25  therefor.  On  September  19,  1913,  the 
plaiutiff  executed  a  deed  of  trust  on  a  num- 
ber of  horses,  wagons,  and  other  property, 
including  the  automobile.  Three  days  there- 
after the  deed  of  trust  was  paid  off  and 
canceled  of  record  on  September  22d,  only 


three  days  after  its  execution.  On  September 
26th,  four  days  thereafter,  the  automobile 
was  destroyed  by  fire.  The  defendant  filed 
an  answer,  but  when  the  case  was  called  for 
trial  demurred  to  the  complaint  on  the 
ground  that  the  policy  contained  this  provi- 
sion: 


((« 


'This  policjT.  unless  otherwise  provided  by 
agreement,  indorsed  hereon  in  writing  by  an 
authorized  agent  of  the  company,  shall  be  void 
if  the  interest  of  the  assured  be  other  than  un- 
conditional and  sole  ownership;  or  if  th^  prop- 
erty hereby  insured  be  or  become  incumbered  by 
a  chattel  mortgage;  or  if  any  change,  other 
than  by  death  of  the  assured,  take  place  in  the 
interest  or  title  of  the  property  hereby  insured, 
whether  by  legal  process  or  judgment  or  by 
voluntary  act  of  the  assured  or  otherwise." 

The  court  sustained  the  demurrer,  and  the 
plaintiff  appealed.  The  loss  occurred  as 
above  stated,  after  the  deed  of  trust  was 
paid  off  and  canceled. 

2  Gooley,   Ins.   1780,   citing  many   cases, 

says: 

'*The  general  rule  that  a  breach  of  the  condi- 
tion against  incumbrance  is  ground  for  for- 
feiture must  be  modified  where  the  incumbrance 
is  merely  temporary,  and  is  not  in  existence  at 
the  time  of  the  loss.  It  may  be  regarded  as 
settled  by  the  weight  of  authority  that  the  ef- 
fect of  the  incumbrance  is  merely  to  suspend  the 
risk,  and  on  cancellation  or  discharge  of  the 
incumbrance  the  policy  is  revived.'' 

Elliott,  In&  §  205,  collating  the  aothori- 
ties  also  says: 

"The  weight  of  authority  seems  to  support 
the  view  that  a  violation  of  a  condition  that 
works  a  forfeiture  of  the  policy  merely  suspends 
the  insurance  during  the  violation,  and  if  the 
violation  is  discontinued  during  the  life  of  the 
policy,  and  does  not  exist  at  the  time  of  the 
loss,  the  policy  revives,  and  the  company  is  li- 
able, although  it  had  never  consented  to  the 
violation  of  the  policy,  and  the  violation  was 
such  that  the  company  could,  had  it  known  of 
it  at  the  time,  have  declared  a  forfeiture  there- 
for." 

To  same  purport  Phillips  on  Insurance,  | 
975,  and  1  May,  Insurance  (3d  Ed.)  |  101; 
2  A.  &  E.  288,  and  note. 

A  case  almost  exactly  in  point  is  Strause 

V.  Insurance  Co.,  128  N.  C.  64,  38  S.  E.  256, 

where  the  defendant  set  up  a  defense  that 

the  mill  was  operated  at  night,  contrary  to 

the  provisions  of  the  poUcy,  and  this  court 

said: 

"The  fire  occurred  more  than  three  months 
thereafter,  and  was  in  no  wise  traceable,  so  far 
as  the  evidence  shows,  to  the  working  at  night» 
which  had  long  ceased." 

Revisal  4806,  provides: 

"All  contracts  of  insurance  on  property,  lives 
or  interests  in  this  state  shaU  be  deemed  to  be 
made  therein;  and  all  contracts  of  insurance, 
the  application  for  which  is  taken  within,  this 
state,  shall  be  deemed  to  have  been  made  within 
this  state  and  shall  be  subject  to  tiie  laws  there- 
of." 

Revisal  4808,  is  as  follows: 

"All  statements  or  descriptions  in  any  appli- 
cation for  a  policy  of  insurance,  or  in  the  pol- 
icy itself,  shall  be  deemed  and  held  representa- 
tions and  not  warranties;  nor  shall  any  repre- 
sentation, unless  material  or  fraudulent,  prevent 
a  recovery  on  the  policy." 
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The  purpose  of  Revlsal  4808,  was  to  pre- 
vent insarance  companies  from  escaping  the 
payment  of  honest  losses  upon  technicalities 
and  strict  constmction  of  contracts. 

In  copstraing  these  sections  In  McGarty  T. 
insurance  Co.,  126  N.  G.  820,  36  S.  E.  284/ 
where  at  the  time  of  issuance  of  policy  there 
was  a  deed  in  trust  to  secure  a  debt  of  which 
the  insurance  company  did  not  have  notice, 
and  where  the  policy  provided  that  it  should 
be  void  if  the  interests  of  the  insured  be 
not  truly  stated,  this  court  quoted  with  ap- 
proval from  Albert  v.  Insurance  Co.,  122  N. 
C.  92,  80  S.  E.  327,  66  Am.  St.  Rep.  683,  as 
follows: 

"This  law  applies  to  all  policies  of  insarance, 
both  of  fire  and  life;  and  unless  such  misrepre- 
sentations materially  contribute  to  the  loss,  or 
fraudulently  evade  the  payment  of  the  increased 
premium,  they  do  not  vitiate  the  policy.  Ordi- 
narily, these  are  questions  of  fact  for  the  jury, 
and  not  for  the  court'* 

In  the  present  case  the  deed  of  trust  given 
by  the  plaintiff  embraced  horses,  wagons,  and 
other  property  besides  the  automobile.  This 
mortgage  was  paid  off  before  the  loss,  and 
was  not  material  to  the  risk  or  fraudulent 
The  title  of  the  plaintiff  at  the  time  of  the 
loss  was  the  same  as  at  the  time  of  the  de- 
livery of  the  policy.'  The  deed  in  trust  in  no 
wise  contributed  to  the  loss  or  in  any  way 
affected  the  risk.  Weddington  v.  Insurance 
Co.,  141  N.  C.  244,  54  S.  E.  271,  8  Ann.  Cas. 
497,  Watson  v.  Insurance  Co.,  159  N.  C.  638, 
75  S.  E.  1106,  and  Roper  v.  Insurance  .Co., 
161  N.  C.  151,  76  S.  E.  869,  differ  from  this 
case  vitally  in  that  In  them  the  breach  of 
the  condition  existed  at  the  time  of  the  loss. 
The  law  laid  down  in  those  cases  had  refer- 
ence to  the  facts  therein,  and  has  no  bearing 
on  this  case. 

In  Bom  V.  Insurance  Co.,  110  Iowa,  379,  81 
N.  W.  676.  80  Am.  St  Rep.  300,  it  is  held 
that  giving  a  mortgage  under  the  circum- 
stances of  the  present  case  is  a  temporary 
breach  of  the  policy,  and  when  the  breach 
was  removed  the  policy  •  was  revived.  In 
that  case  the  mortgage  given  on  the  property 
was  paid  off,  and  the  fire  occurred  after- 
wards, and  the  court  said: 

"The  theory  upon  which  an  existing  mort- 
gage is  held  to  b^  a  violation  of  a  clause  in  the 
policy  against  an  increase  of  risk  is  that  it  does 
increase  the  risk.  *  *  *  At  the  time  of  the 
loss  the  personal  property  in  question  was  in  the 
possession  and  ownership  of  the  plaintiff,  free 
from  the  incumbrances  of  the  mortgages,  and 
covered  by  his  valid  policy  of  insurance.  There- 
foi>e  he  is  entitled  to  recover  for  the  loss  there- 
or'— citing  Wilkins  v.  Insurance  Co.,  30  Ohio 
St  317,  27  Am.  Rep.  455. 

On  the  rehearing  of  Bom  v.  Insurance  Co., 
120  Iowa,  299,  94  N.  W.  849,  the  court  re- 
affirmed its  former  ruling.  The  Bom  Case  is 
reported  80  Am.  St  Rep.  300,  with  full 
annotations,  and  the  editor  reaches  this  con- 
clusion: 

"The  general  rule  to  be  deduced  from  the 
weight  of  authority  is  that  the  violation  of  a 
condition  in  a  policy  of-  insurance  which  works 
a  forfeiture  thereof  merely  suspends  the  insur- 
ance during  the  violation,  and  that  if  such  vio- 


lation is  discontinued  during  the  life  of  the  pol* 
icy,  and  is  nonexistent  at  the  time  of  loss,  the 
policy  revives,  the  Insurance  is  restored,  and 
the  insurer  is  liable,  although  he  has  never  con* 
sented  to  a  violation  of  the  conditions  in  the 
policy,  and  such  violation  has  been  such  that 
the  insurer  could,  had  he  known  of  it  at  the 
time,  have  declared  a  forfeiture  therefor." 

Insurance  Co.  v.  Toney,  1  Ga.  App.  492,  67 

S.  E.  1013,  holds  that  a  breach  of  condition 

suspends  the  policy  during  the  existence  of 

the  breach,  and  the  removal  of  the  breach 

revives  the  policy.     In  that  case  the  policy 

contains  this  provision: 

"This  entire  policy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  hereto, 
shall  be  void,  •  •  •  if  a  building  herein  de- 
scribed, whether  intended  for  occupancy  by  own- 
er or  tenant,  he  or  become  vacant  or  unoccupied 
and  so  remain  for  ten  days.'* 

The  house  did  become  vacant,  but  was  re- 
occupied  before  the  loss  occurred. 

It  is  thus  declared  by  Cooley  on  Insur- 
ance, Elliott  on  Insurance,  and  the  notes  to 
the  80  Am.  St  Rep.  at  page  305,  thtit  the 
''weight  of  authority"  Is  as  above  stated,  and 
an  examination  of  the  authorities  sustain 
that  view,  though  Vance  on  Insurance,  4^, 
says  that  the  weight  of  authority  is  other- 
wise. 

Among  many  cases,  besides  the  above  sus- 
taining the  proposition  that  the  removal  of 
the  breach  revives  the  policy,  when  it  is  re- 
moved previous  to  the  loss  and  has  in  no 
wise  contributed  to  it,  are  Lounsbury  v.  In- 
surance Co.,  8  Conn.  459,  21  Am.  Dec.  686; 
Insurance  Co.  v.  Lawrence,  4  Mete.  (Ky.)  9, 
81  Am.  Dec.  521;  Joyce  v.  Insurance  Co.,  45. 
Me.  168,  71  Am.  Dec.  536;  Insurance  Co.  v. 
Kimberly,  84  Md.  234,  6  Am.  Rep.  325;  Gar- 
rison V.  Insurance  Co.,  56  N.  J.  Law,  235,  28 
AtL  8;  Insurance  Co.  v.  Shoe  Factory,  80 
Pa.  407;  Hinckley  v.  Insurance  Co.,  140 
Mass.  47,  1  N.  E.  737,  54  Am.  Rep.  446;  Mc- 
Kibban  v.  Insurance  Co.,  114  Iowa,  41,  86  N. 
W.  38 ;  Warehouse  Co.  v.  Insurance  Co.,  163 
111.  256. 

The  contrary  view  in  Vance  on  Insurance, 
supra,  is  largely  based  upon  Insurance  Oo. 
V.  Coos  County,  151  U.  S.  452,  14  Sup.  Ct 
379,  38  L.  Ed.  231;  but  that  case  has  no  ap- 
plication here.  There  the  policy  contained  a 
provision  that  it  should  become  void  if  with- 
out notice  and  permission  **mechanics  are 
employed  in  building,  altering,  or  repairing 
the  premises."  It  was  found  that  such  build- 
ing and  repairing  increased  the  risk,  and 
though  the  work  was  completed  before  the 
Are  occurred,  and  in  no  wise  contributed  to 
the  fire,  yet  the  alterationi^  were  very  mate- 
rial, and  were  in  existence  at  the  time  of  the 
fire.  In  that  case  there  was  a  forbidden 
physical  alteration  made,  which  continued 
down  to  the  fire.  In  the  present  case  there 
was  simply  a  mortgage,  in  no  wise  affecting 
the  physical  condition  of  the  property,  and 
which  was  canceled  of  record  within  three 
days  and  before  the  fire. 

There  are  many  other  cases  which  support 
those  which  we  have  already  cited  that  when 
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such  temporary  incumbrance  was  removed 

before  the  fire  it  did  not  invalidate  the  risk 

as  there  was  no  mortgage  outstanding  at 

the  time  of  the  fire.     In  Insurance  Go.  v. 

Toney,  1  6a.  App.  492,  57  S.  E.  1013,  above 

cited,  the  court,  summing  up  the  authorities, 

says: 

"The  common  people  who  insure  should  not  be 
entrapped  by  a  harsh  construction  of  a  technical 
word.  The  insurance  is  revived  by  occupancy, 
though  suspended  during  the  vacancy.  *  *  * 
So  much  for  the  authorities  in  support  of 'the 
position  announced  by  this  court.  We  are  also 
very  clear  that  this  position  is  more  in  con-, 
sonance  with  justice  and  sound  reasoning. 
*  *  *  It  would  be  a  harsh  and  unjust  rule  to 
hold  that  a  condition  which  in  no  wise  con* 
tiibuted  to  the  loss  should  work  a  forfeiture  of 
the  insurance.  .  The  prijaciple  of  the  old  legal 
maxim,  'Oessante  ratione  legis,  cessat  ipsa  lez/ 
would  seem  to  be  applicable.  *  •  •  No  max- 
im of  construction  of  contracts  is  better  es- 
tablished, or  has  been  more  generally  approved, 
than  that  of  Lord  Ooke,  ^e  who  considers 
merely  the  letter  of  an  instrument  goes  but 
skin  deep  into  the  meaning,'  and  too  minute  a 
stress  should  not  be  laid  on  the  strict  and  pre- 
cise signification  of  words,  to  the  destruction  of 
the  intention  of  the  parties  and  the  spirit  of  the 
<!ontract." 

To  this  quotation  of  the  court  from  Lord 

Ooke  the  counsel  for  the  plaintiff  in  this 

case  adds  this  citation  from  St  Paul: 

'*The  letter  killeth,  but  the  spirit  giveth  life." 
II  Oor.  eh.  8,  v.  6. 

In  Tompkins  t.  Insurance  Co.,  22  App.  Div. 

380,  49  N.  Y.   Supp.  184,  where  the  policy 

provided  that  it  should  be  entirely  void  if 

the  property  became  mortgaged,  and  where 

the  property  was  mortgaged,  but  the  mort- 

Isage  was  paid  off  before  the  loss,  the  New 

York  court  says: 

''The  defendant  contends  that  the  policy  was 
Toided  bv  the  giving  of  the  first  mortgage.  The 
court  below  found,  and  we  have  held,  that  the 
second  mortgage  extinguished  the  first.  Ev^ 
if  the  policy  would  have  been  void  and  inopera- 
tive during  the  life  of  the  first  mortgage,  it  re- 
vived on  the  death  of  that  mortgage.  This 
principle  is  well  settled  in  the  analogous  case 
of  a  marine  policy,  which  contains  a  limit  of 
the  waters  within  which  the  vessel  is  insured. 
If  the  vessel  leaves  the  limited  waters,  and  is 
lost,  the  insurer  is  not  liable,  but  the  liability 
reattaches  on  the  return  of  the  vessel  to  the 
limits.  Hennessey  v.  Insurance  Co.,  28  Hun, 
98.  So  here,  although  the  policy  was  suspended 
during  the  existence  of  the  first  mortgage,  it 
was  revived  when  that  mortgage  ceased  to  exist 
by  the  substitution  of  the  second  mortgage." 

In  Hinckley  v.  Insurance  Co.,  140  Mass.  38, 
1  N.  El  737,  54  Auk.St  Rep.  445,  where  the 
defense  was  that  the  Insured  property  was 
temporarily  put  to  an  illegal  use  contrary  to, 
the  terms  of  the  policy,  the  court,  In  con- 
struing the  word  "void,"  says: 

"But,  irrespective  of  this  consideration,  it  is 
not  the  necessary  meaning  of  the  word  'void,'  as 
used  in  policies  of  insurance,  that  it  shall,  un- 
der all  circumstances,  imply  an  absolute  and 
permanent  avoidance  of  a  policy  which  has  once 
be^n  to  run.  But  the  meaning  of  the  word  is 
sdnciently  satisfied  by  reading  it  as  void  or  in- 
operative for  the  time  being." 

It  will  be  noted  that  this  is  the  standard 
form  of  policy  established  by  statute,  and 
Phillips  on  Insurance^  §  975,  says: 


"After  the  policy  has  begun  to  run  so  the  pre- 
mium has  become  due,  it  assuredly  is  but  equi- 
table that  a  temporary  noncompliance  should 
have  effect  only  during  its  discontinuance.  To 
carry  it  further  is  to  infiict  a  penalty  on  tbe 
assured  and  decree  a  gratuity  to  the  insurer, 
who  is  thus  permitted  to  retain  the  whole  pre- 
mium when  he  has  merited  but  part  of  it" 

Warehouse  Co.  v.  Insurance  Co.,  76  8.  C. 
76,  56  S.  B.  654,  10  L.  B.  A.  (N.  S.)  736,  121 
Am.  St  Rep.  941,  11  Ann.  Cas.  780,  where 
the  defense  was  that  the  hazard  was  increas- 
ed contrary  to  the  terms  of  the  policy,  which 
made  it  void,  says: 

"The  contract  of  insurance  must,  like  other 
contracts,  be  enforced  according  to  its  terms. 
In  construing  suc)^  contracts,  however,  courts 
should  endeavor  to  ascertain  from  tbe  language 
used,  in  tbe  light  of  the  surrounding  circum- 
stances and  the  nature  of  the  business,  the  safe- 
guards which  the  parties  intended  to  place 
around  themselves.  It  may  be  reasonable  to 
suppose  an  insurance  company  would  desire  to 
reserve  the  valuable  right  of  canceling  a  policy, 
even  on  a  temporary  increase  of  hasard  if  known 
to  it  at  the  time,  because  such  change  might  re- 
sult in  loss;  but  it  is  not  reasonable  to  impute 
to  it  a  purpose  or  desire  to  curtail  its  own  rev- 
enue by  canceling  a  policy  on  account  of  a  tem- 
porary increase  of  hazard  which  has  oome  to 
an  end  without  loss  and  from  which  it  could 
not  possibly  suffer  detriment  Hence  there  may 
be  ground  for  holding  a  temporary  increase  of 
hazard  forbidden  b^  the  policy  to  avoid  the  in- 
surance without  action  or  even  knowledge  on 
the  part  of  the  company,  when  the  loss  result- 
ed from  that  cause.  But  there  is  no  ground  for 
such  a  holding  when  the  increase  of  hazard 
came  to  an  end  without  loss.  The  greater 
weight  of  authority  supports  this  conclusion." 

The  last  line  In  the  above  quotation  re- 
iterates what  is  said  above  by  Cooley,  Phil- 
lips, May,  and  Elliott  in  their  works  on  In- 
surance^ and  is  a  correct  statement 

Silver  V.  Assurance  Corporation,  61  Wash. 
593,  112  Pac.  666,  also  sustains  the  propoei- 
Uxm  that  the  removal  of  the  temporary 
breach  of  the  condition  revives  the  policy, 
also  Insurance  Co.  v.  Pitts,  88  Miss.  587,  41 
South.  5,  7  U  R.  A.  (N.  S.)  627,  9  Ann.  Caa. 
64. 

In  Nebraska,  w^ere  a  policy  contained  a 
provision  making  it  void  if  the  property 
should  be  mortgaged,  it  was  hold  that  the 
payment  of  the  mortgage  revived  the  policy. 
Insurance  Co.  v.  Schreck,  27  Neb.  527,  43  N. 
W.  340,  6  L.  R.  A.  524,  20  AiA.  St  Ucp.  096 ; 
Insurance  Co.  v.  IMerks,  48  Neb.  473,  61  N. 
W.  740 ;  Johansen  v.  Insurance  Co.,  54  Neb. 
548,  74  N.  W.  866. 

McClure  v.  Insurance  Co.,  242  Pa.  59,  88 
Atl.  921,  48  h.  R.  A.  (N.  S.)  1221,  holds  the 
same  general  principles  as  the  authorities 
above  cited.  In  that  case  the  defense  was 
that  certain  prohibited  articles  were  kept 
upon  the  premises.  The  policy  provided  that 
it  should  be  void  if  they  were.  The  court 
held  that,  if  they  were  removed  before  the 
fire,  and  in  no  wise  contributed  to  the  loss, 
the  policy  was  revived. 

Independent  of  the  overwhelming  weight  of 
authority,  there  can  be  no  reason  to  release 
the  insurance  company  from  liability  for  a 
loss  which  accrued  after  the  forbidden  mort- 


N.O.) 


BSEPABjy  y.  NORFOLK  A  S.  B.  CX). 


277 


gase  was  canceled,  the  mortgage  having  In 
nowise  any  connection  with  the  loss.  **For 
the  letter  klUeth,  but.  the  spirit  glveth  life." 

[2]  The  terms  of  a  policy  of  Insurance  are 
construed  against  the  insurer  and  in  favor  of 
the  insured,  and  this  is  true  although  a 
standard  form  of  policy  has  been  adopted 
under  legislative  enactment  Gazzam  v.  In- 
surance Ca,  155  N.  G.  330,  71  S.  B.  434,  Ann. 
Cas.  1912C,  362. 

The  stipulation  that  the  policy  shall  be  void 
if  the  property  "be  or  become  incumbered  by 
chattel  mortgage"  was  Inserted  for  the  benefit 
of  the  insurer  upon  the  idea  that,  If  the  own- 
er of  the  property  was  permitted  to  Insure 
and  then  mortgage  the  property,  It  would  be 
an  inducement  to  him  to  destroy  the  property 
by  fire,  and  if  the  stipulation  is  given  effect 
so  that  this  purpose  and  intent  of  the  parties 
can  be  carried  out,  there  Is  no  reason  for  ex- 
tending  it  further.  In  other  words,  It  was 
the  intent  of  the  parties  to  prevent  an  in- 
crease of  the  risk  to  the  Insurer,  and  this 
can  be  amply  protected  by  holding  that  the 
policy  is  only  void  if  the  mortgage  is  in  force 
at  the  time  of  the  loss.  Instead  of  increas- 
ing the  risk,  this  interpretation  of  the  con- 
tract decreases  It,  because  while  the  mortgage 
la  in  existence  there  is  no  liability  on  the  part 
of  the  insurance  company,  and  if  a  loss  then 
ensues  there  can  be  no  recovery,  and  when 
the  mortgage  Ls  canceled  the  insurer  assumes 
no  responsibility  that  it  was  not  liable  for 
when  the  policy  was  first  Issued.  Nor  is  this 
construction  against  public  policy,  as  oiferlng 
an  Inducement  to  the  Insured  to  destroy  his 
property,  because,  if  destroyed  while  the 
mortgage  is  in  force,  the  total  loss  fklls  on 
him. 

See,  also,  Insurance  Co.  v.  Pitts,  88  Miss. 
587,  41  South,  5,  7  L.  R.  A«  (N.  S.)  627,  9  Ann. 
Gas.  54 ;  Warehouse  Go,  v.  Assur.  Co.,  76  S. 
C.  76,  56  S.  E.  654,  10  h,  R.  A.  (N.  S.)  737,  121 
Am.  St  Rep.  941,  11  Ann.  Cas.  780,  and  cases 
dted. 

» 

Our  cases  on  the  subject,  which  are  col- 
lected in  Roper  v.  Insurance  Co.,  161  N.  C. 
151,  76  S.  E.  869,  were  decided  correctly,  be- 
cause in  them  the  stipulation  was  violated  at 
the  time  of  loss,  and  it  was  properly  decided 
that  the  policy  was  void. 

Nor  is  tills  construction  in  conflict  with 
the  cases  of  Fishblate  v.  Fidelity  Co.,  140  N. 
C.  589,  53  S.  B.  354 ;  Bryant  v.  Insurance  Co., 
147  N.  C.  181,  60  S.  E.  983;  Alexander  v.  In- 
surance Co.,  150  N.  C.  536,  64  S.  B.  432; 
Gardner  v.  Insurance  Co.,  163  N.  C.  367,  79 
S.  E.  806,  48  L.  R.  A.  (N.  S.)  714 ;  and  Schas 
V.  Insurance  Co.,  166  N.C.  55,  81  S.  B.  1014, 
where  a  representation,  actually  false  and 
material,  was  held  to  vitiate  the  policy,  al- 
though the  misrepresented  fact  may  not  have 
contributed  to  the  loss,  for  .the  insurance  com- 
pany is  entiUed  to  know  the  facts  about 
whicdi  inquiry  Is  made,  in  order  to  decide 
whether  it  will  enter  into  the  contract  or  not, 


and  those  things  are  material  for  it  to  know 
which  would  naturally  affect  its  judgment  or 
decision,  as  to  making  the  contract,  or  which, 
by  its  inquiries,  it  has  made  -  material ;  the 
company  being  the  Judge  of  what  it  should 
know,  in  order  to  determine  whether  or  not 
it  will  issue  the  policy. 

The  demurrer  should  have  been  overruled. 

Reversed. 


(168  N.  C.  229) 

SHEPARD  V.  NORFOLK  &  S.  R.  00. 

(No.  33.)    . 

(Supreme  Court  of  North  Carolina.     Feb.  17, 

1915.) 

Railboadb  ^3»860  — Cbossino  Accident  — 
OoNTRiBUToar  Neouobngb  —  Pbozucatb 
Gausb. 

An  automobile  owner,  whose  car  was  dam- 
aged in  a  collision  with  a  train  at  a  railroad 
crossing,  is  not  barred  from  recovering,  as  a 
matter  of  law,  by  his  testimony  that  he  was 
exceeding  the  speed  limit  prescribed  in  such  a 
situation  by  Laws  1913,  c  107,  since  he  was 
entitled  to  have  the  Jury  determine  whether 
his  negligence  was  a  proximate  cause  of  the 
accident 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  pig.  {§  1152-1192;  Dec  Dig.  <8=»350.] 

Appeal  from  Superior  Court,  Chowan  Coun- 
ty;   Carter,  Judge. 

Action  by  T,  H.  Shepard  against  the  Nor- 
folk &  Southern  Railroad  Company.  Judg- 
ment for  plaintitr,  and  defendant  appeals. 
Affirmed. 

On  the  three  ordinary  Issues  in  actions  of    , 
tills  character,  negligence,  contributory  neg- 
ligence, and  damages,  there  was  verdict  for 
plaintiff.    Judgment  on  verdict,  and  defend- 
ant excepted  and  appealed. 

Small,  MacLean,  Bragaw  &  Rodman,  of 
Washington,  N.  C,  for  appellant  Pruden 
&  Pruden,  of  Edenton,  for  appellee. 

PER  CURIAM.  On  a  former  appeal  in 
this  cause,  reported  in  166  N.  C.  539,  82  S. 
E.  872,  fronj  a  Judgment  for  defendant,  a 
new  trial  was  ordered.  The  facts  will  there 
sufficiently  appear.  The  case  has  been  tried 
below  in  accordance  with  the  principles  an- 
nounced in  that  opinion,  and  we  find  no  rea- 
son for  disturbing  the  result 

It  is  urged  for  error  that,  inasmuch  as 
plaintiff  himself  testified  that  his  automobile 
was  going  8  or  10  miles  an  hour,  he  is 
barred  of  recovery,  as  a  conclusion  of  law, 
by  reason  of  the  public  statute  of  North  Car- 
olina regulating  speed  of  automobiles  (chap- 
ter 107,  Laws  1913),  and  more  especially  by 
the  last  clause  of  section  15  of  the  act,  in 
terms  as  follows: 

"Upon  approaching  an  intersecting  highway, 
a  bndge,  dam,  sharp  carve,  or  steep  descent, 
and  also  in  traversing  anch  intersecting  high- 
way, bridge,  dam,  curve  or  descent,  a  person  * 
operating  a  motor  vehicle  shall  have  it  under 
control  and  operate  it  at  such  speed,  not  to 
exceed  seven  miles  an  hour,  having  regard  to 
the  traffic  tiien  on  such  highway  and  the  safe- 
ty of  the  public." 


^s»For  other  caMs  see  lame  topic  and  KBT-NUMBBR  In  all  Kejr-Numbered  DIcMta  and  ladoKM 
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The  position,  In  our  opinion,  howeyer,  can- 
not be  sustained,  because,  among  other 
things.  It  withdraws  the  question  of  prox- 
imate cause  from  the  Jury,  and,  on  the  facts 
in  evidence,  this  would  be  in  contravention 
of  our  decisions  on  the  subject,  notably  Mc- 
Niell  V.  Railroad,  83  S.  B.  704,  Clark  y. 
Wright,  83  S.  E.  775,  and  Buchanan  v.  Lum- 
ber Co.,  84  S.  B.  50,  at  the  last  term. 

There  is  no  error,  and  the  Judgment  is  af- 
firmed. 

No  error. 


(168  N.  C.  277) 

LEWIS  V.  FOUNTAIN.    (No.  78.) 

(Supreme  Court  of  North  Carolina.     Feb.  17, 

1915.) 

1.  Witnesses  ^=»883  —  Impbachmbnt  —  Ooi^ 
LATEBAii  Matters. 

In  an  action  for  assault,  evidence  that  de- 
fendant's wife  had  before  trial  made  a  state- 
ment as  to  his  conduct  towards  her,  different 
from  her  testimony  on  trial,  is  not  admissible, 
being  merely  a  collateral  matter. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1224 ;    Dec.  Dig.  <9=>883.] 

2.  New  Trial  ^=»44— Misconduct  of  Jury— 
What  Constitutes. 

In  an  action  for  an  assault  with  a  pistol, 
the  fact  that  one  of  the  jurors,  after  the  evi- 
dence was  in,  dined,  with  third  persons,  at  the 
house  where  the  affray  took  place,  was  not  mis- 
conduct warranting  a  new  trial,  where  the  mat- 
ter was  not  mentioned,  and  the  juror  did  not  in- 
spect the  marks  made  by  the  shots. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  80-85,  105 ;  Dec.  Dig.  «=»44.] 

3.  New  Trial  ^=s>44— Misconduot  of  Jurt— 
Evidence— Sufficiency. 

A  yerdict  oeed  not  be  set  aside  merely  on  a 
suspicion  of  misconduct  of  a  juror,  but  the  mat- 
ter rests  in  the  discretion  of  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  §§  80-85,  105 ;   Dec.  Dig.  <8=5>44.] 

4.  New  Trial  ^=»55— Misconduct  of  Jury— 
Waiver  of  Objection. 

Where  a  party,  knowing  of  the  misconduct 
of.  a  juror,  does  not  immediately  object,  but 
takes  the  chances  of  a  favorable  verdict,  he  can- 
not thereafter  object 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  §f  106-lU ;  Dec  Dig.  «8=»55.] 

5.  Trial  ^=»26(^Instruotion— Refusal. 

Where  covered  by  the  charge  given,  request- 
ed instructions  may  be  refused,  though  the 
charge  given  be  not  in  the  identical  language 
of  the  request. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §§  651-659 ;   Dec  Dig.  «=»260.] 

6.  Trial  ^=>260— Instructions— Refusal. 

Where  the  charge  given  presented  the  law 
applicable  to  every  phase  of  the  controversy,  a 
new  trial  will  not  be  granted  for  failure  to  give 
requested  instructions  containing  correct  prop- 
ositions of  law. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §§  651-659;    Dec.  Dig.  «=»260.] 

7.  Assault  and  Battery  ^=:»12,  34  —  De- 
fenses. 

Mere  words,  however  insulting,  will  not 
justify  an  assault,  but  matter  in  provocation 
may  be  shown  in  mitigation. 

[Ed.  Note.~For  other  cases,  see  Assault  and 
Battery.  Cent  Dig.  §§  26,  27,  59-69;  Dec.  Dig. 
^^12,  34.] 


8.  Assault  and  Battery  ^=»1  I— Actions- 
Defenses. 

That  a  party  willingly  enters  into  a  fight 
is  no  defense  to  a  civil  action  for  damages  for 
an  assault 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  ff  23-25;  Dec.  Dig.  «=» 
1*1.] 

9.  Assault  and  Batteby  ^=»43— Actions— 
iNSTBucnoNS  —  Self-Defense  —  Suffi- 
ciency. 

In  an  action  for  an  assault  with  a  pistol, 
where  self-defense  was  urged,  instructions  that 
defendant,  having  admitted  he  fired  on  plaintiff, 
has  the  burden  of  showing  that  the  shooting 
was  in  necessary  self-defense,  and  that  if  plain- 
tiff fired  on  defendant,  putting  him  in  reason- 
able fear  for  himself  or  hisramily,  defendant 
was  justified,  if  he  deemed  it  necessary,  to  re- 
tuni  the  fire,  sufficiently  presented  the  issue  of 
self-defense. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |{  67-59,  61,  62;  Dec  Dig. 

10.  Costs  ^==>256—Appbai/—Bjecobd— Unnec- 
essary Matteb. 

Where  the  appellee  includes  unnecessary 
matter  in  the  record  at  the  settling  of  the  case, 
on  affirmance,  appellant  is  entitled  to  tax  the 
costs  of  procuring  and  printing  that  part  of  the 
record  against  the  appeUee. 

riB^kk^^S'i:E?^  other  cases,  see  Costs,  Cent 
Dig.  §§  96&-971 ;    Dec.  Dig.  «=»25a] 

Appeal  from  Superior  Court,  Edgecombe 
County;    Ferguson,  Judge. 

Action  by  P.  A.  Lewis  against  L.  B.  Foun- 
tain. From  a  Judgment  for  plaintiflP,  defend- 
ant appeals.    Afi^rmed. 

G.  M.  T.  Fountain  &  Son,  of  Tarboro,  and 
F.  S.  SpruiU,  of  Rocky  Mount,  for  appellant 
T.  T.  Thome,  of  Rock  Mount,  and  W.  O. 
Howard,  of  Tarboro,  for  appellee. 

CLARK,  C.  J.  This  Is  an  action  for  dam- 
ages for  injuries  received  in  a  personal  as- 
sault The  plaintifTs  evidence  is  that  the  de- 
fendant was  drunk,  and  at  vequest  of  his 
sister,  the  defendant's  wife,  to  protect  her 
against  the  defendant,  who  was  threatening 
her  with  a  pistol,  the  plaintiff  went  over  to 
defendant's  house  to  endeavor  to  quiet  him, 
and  that  the  defendant  shot  him  twice  with 
a  pistol  without  any  provocation,  one  of  the 
wounds  cutting  an  artery,  and  that,  by  rea- 
son *of  his  wounds,  he  was  unable  to  work  for 
12  months,  suffered  great  bodily  pain,  and 
was  sent  to  Johns  Hopkins  in  Baltimore 
for  treatment  at  considerable  expense. 

The  defendant's  testimony  is  that  the  plain- 
tiff came  over  and  they  got  into  an  alterca- 
tion ;  that  the  plaintiff  fired  first,  and  he  ad- 
mits that  he  then  wounded  the  plaintiff  as  al- 
leged, but  avers  that  it  was  done  in  self-de- 
fense. 

[1]  The  first  exception,  that  the  Judge  re- 
fused to  admit  evidence  that  the  defendant's 
wife  had  made  a  different  statement  as  to 
her  husband's  conduct  towards  her  from  that 
which  she  had  made  on  the  trial,  cannot  be 
sustained.     It  was  merely  a  collateral  mat- 
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ter.  State  v.  Leak,  156  N.  C.  644,  72  S.  B. 
567 ;  State  v.  Williams,  168  N.  O.  — ,  83 
S.  E.  714. 

[2-4]  The  second  exception  Is  misconduct 
on  the  part  of  a  Juror.  The  Judge  finds  the 
facts  to  be  that  the  Juror,  after  the  evidence 
was  in,  took  dinner  at  the  house  of  the  owner 
of  the  house  where  the  shooting  had  taken 
place,  but  that  none  of  the  paAles  to  this 
action  were  there;  that  while  at  the  house 
there  was  no  reference  made  as  to  the  facts 
of  the  case  on  trial ;  and  that  the  Juror  did 
not  make  any  Inspection  of  or  look  at  the 
marks  made  by  the  pistol  balls  In  the  house. 
The  court  found,  as  a  conclusion  of  fact,  that 
there  was  no  improper  conduct  on  the  part  of 
the  Juror  and  no  Improper  Influence.  The 
drcumstances  must  be  such  as  not  merely  to 
put  suspicion  on  the  verdict  because  there 
was  opportunity  and  a  chance  for  misconduct, 
but  that  there  was  In  fact  misconduct  When 
there  Is  merely  matter  of  suspicion,  it  Is  pure- 
ly a  matter  In  the  discretion  of  the  presiding 
Judge.  Moore  v.  Edmlston,  70  N.  0.  481; 
State  V.  Brlttaln,'  80  N.  C.  483;  Baker  v. 
Brown,  151  N.  C.  17,  65  S.  B.  520 ;  State  v. 
Tllghman,  33  N.  0.  552.  Besides,  In  this 
case,  the  knowledge  of  the  Juror  having  gone 
to  the  house  was  acquired  by  the  defendant 
before  verdict'  Having  taken  the  chances  of 
a  favorable  verdict,  the  defendant  is  now  es- 
topped to  Impeach  it  on  that  ground.  Pharr 
V.  RaUroad,  132  N.  C,  423,  44  S.  B.  37. 

[S,  6]  As  to  exceptions  2  and  3,  the  prayers 
for  instruction  were  substantially  given.  It 
was  not  necessary  that  the  Identical  language 
should  be  used.  Southerland  v.  Railroad,  158 
N,  C.  327,  74  S.  E.  102;  Board  of  Education 
V,  Roanoke,  158  N.  C.  313.  73  S.  B.  »94.  The 
charge  given  presented  every  phase  of  the 
controversy  with  correct  instructions  as  to 
the  law  applicable,  and  a  new  trial  will  not 
he  awarded  for  failure  to  give  instructions 
asked,  though  they  were  correct  propositions 
of  law.  Muse  v.  RaUroad.  149  N.  C.  452,  63 
S.  B.  102,  19  L.  R.  A.  (N.  S.)  453. 

[7]  Even  though  the  plaintiff  invited  the 
assault  by  insulting  language  or  provoked  it 
by  his  conduct,  this  would  not  bar  the  recov- 
ery in  a  civil  action.  As  in  criminal  actions, 
no  words,  however  violent  or  insulting,  Jus- 
xXty  a  blow,  but,  if  a  blow  follows,  both  are 
polity,  so,  in  a  civil  action,  the  provocation 
is  a  matter  in  mitigation  and  not  a  defense. 
Palmer  v.  Railroad,  131  N.  0.  250,  42  S.  B. 
604 ;   Williams  v.  GIU,  122  N.  O.  967,  29  S.  B. 

879. 

[8]  When  two  men  fight  together,  there- 
by creating  an  affray,  each  is  guilty  of  as- 
sault and  battery  upon  the  other,  and  each 
can  maintain  an  action  therefor.  Bell  v. 
Hansley,  48  N.  C.  131.  In  White  v.  Barnes, 
112  N.  C.  327,  16  S.  B.  922,  the  court  sustain- 
ed the  following  charge : 

"If  the  jury  believe  that  Barnes  struck  White 
with  a  stick  described  in  evidence  and  broke  his 
noee.  the  plaintiff  is  entitled  to  recover,  even 
though  they  believe  that  White  entered  the  fight 
willingly.'* 


[9]  The  court  charged: 

"The  defendant  having  admitted  that  he  fired 
his  pistol  at  the  plaintiff  and  shot  him,  it  de- 
volyes  upon  him  to  satisfy  you  from  the  evi- 
dence, not  beyond  a  reasonable  doubt,  but  to  sat- 
isfy you  by  the  greater  weight  of  the  evidence, 
that  he  did  the  shooting  in  his  necessary  self- 
defense;  and,  if  he  has  done  so,  the  plaintiff 
would  not  be  entitled  to  recover.  If  he  fails 
to  do  so,  the  plaintiff  will  be  entitled  to  re- 
cover such  damages  as  he  received  by  reason  of 
the  wound." 

The  court  further  charged : 

"If  you  shall  find  from  the  evidence  that  the 
defendant  did  not  bring  about  the  trouble,  that 
he  was  at  his  home  and  was  remonstrating 
with  the  plaintiff  and  directing  him  to  go  away; 
and  while  in  this  conversation  between  them 
one  word  brought  on  another,  the  defendant  be- 
ing In  his  porch  and  the  plaintiff  on  the  side- 
walk, and  the  plaintiff  told  the  defendant  to 
shoot,  and  took  out  his  pistol  and  fired  while  the 
defendant  was  sitting  with  his  children,  so  as 
to  cause  the  defendant  to  reasonably  believe 
that  he  or  his  children's  lives  were  in  imme- 
diate danger  when  he  fired  to  protect  himself, 
or  them,  or  both,  from  deatii  or  bodily  harm, 
it  would  be  a  matter  of  self-defense.*' 

The  above  instructions  were  correct  and  as 
favorable  to  the  defendant  as  he  could  ask. 
The  court  charged  the  Jury  substantially  as 
requested  in  all  the  defendant's  prayers,  ex- 
cept the  third,  which  was : 

"If  you  find  from  the  evidence  that  plaintiff 
and  defendant  were  willingly  engaged  in  a  mu- 
tual assault  upon  each  other  with  pistols,  brought 
on  by  the  plaintiff  going  to  defendant's  house 
and  engaging  la  an  altercation,  and  the  plain- 
tiff was  injured  while  they  were  willingly  as- 
saultiug  each  other,  then  plaintiff  is  not  entitled 
to  recover  damages  resulting  from  his  own 
wrong,  and  you  will  answer  the  first  issue,  'No,' 
and  the  third  issue  'Nothing.'" 

This  was  proi>erly  refused.  Bell  v.  Hans- 
ley,  48  N.  G.  131,  and  other  cases  above 
cited.  To  have  given  this  instruction  would 
legalize  dueling  or  other  fighting  by  consent 
or  affrays.  If  the  facts  were  as  set  forth 
in  this  prayer,  certainly  the  defendant  did 
not  fight  in  self-defense. 

The  defendant  cannot  complain  of  the 
charge.  It  presented  fully  his  right  of  self- 
defense,  and  was  more  favorable  to  him  than 
he  was  entitled  to  have,  for  the  court  prac- 
tically told  the  Jury  that;  if  the  plaintiff  shot 
first,  it  was  necessary  for  the  plaintiff  to 
shoot  to  protect  himself  and  the  children, 
omitting  the  question  of  reasonable  apprehen- 
sion or  reasonable  belief. 

[10]  The  defendant  also  files  a  motion  to 
tax  the  costs  of  a  part  of  the  record,  and  of 
printing  the  same,  against  the  appellee,  be- 
cause it  was  unnecessarily  sent  up.  The  de- 
fendant made  his  exception  at  the  proper 
time  when  the  case  was  being  settled,  as  re- 
quired by  rule  31  (164  N.  C.  550,  81  S.  E. 
xl),  and  we  do  not  favor  sending  up  any  un- 
necessary matter  which  will  impose  an  un- 
necessary expense  upon  the  defeated  party. 
In  the  appeal.  But,  examining  the  transcript, 
we  cannot  say  that  this  matter  was  unrea- 
sonably sent  up.  The  motion,  therefore,  to 
tax  the  appellee  with  the  costs  thereof  Is 
denied. 

No  error* 
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BRITTON  et  al.  t.  TAYLOR  et  aL     (No.  32.) 

(Supreme  Court  of  North  Carolina.     F^b.  17, 

1915.) 

1.  Deeds  ^»155,  165— Construction  —  Con- 
dition Subsequent— Pbovision  ¥ob  Gran- 
tor's Support. 

A  deed  providing  that  it  was  made  on  the 
special  trust  that  the  grantee  should  feed, 
clothei  and  care  for  the  grantor  for  life,  and 
that,  should  he  fail  to  do  so,  it  was  to  be  nuU 
and  void,  conveyed  an  estate  upon  a  **condi- 
tion  subsequent,  defeasible  where  the  condi- 
tion was  not  performed  by  the  grantee,  where- 
upon the  estate  ceased  and  reverted  to  the 
grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §S  488-495,  521;  Dec.  Dig.  <8s>155.  165.} 

2.  Deeds  ^=»144  —  Conditions  —  Construc- 
tion. 

The  words  used  to  express  a  condition  may 
be  various,  for  their  effect  depends,  not  on  the 
particular  words,  but  on  the  sense  which  they 
carry,  giving  effect  to  every  part,  since,  in  as- 
certaining the  intent  of  the  parties,  it  cannot 
be  presumed  that  words  were  employed  without 
meaning  something. 

[Ekl.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S§  452,  469,  470,  472;  Dec  Dig.  i8=»144.] 

3.  Deids  ^=»154,  155— "0>NDrnoN  Preced- 
ent" AND  * 'Condition  Subsequent"  Dib- 

TINQUIBHED. 

Whether  a  condition  in  a  conveyance  is 
precedent  or  subsequent  depends  upon  the  in- 
tention of  the  parties  as  gathered  from  the  in- 
strument and  the  existing  facts;  a  condition 
precedent  defeating  the  vesting  of  the  estate  at 
all  until  such  condition  happens,  so  that,  if  it 
be  unlawful  or  impossible,  the  estate  dependent 
on  it  fails,  and,  where  a  condition  precedent 
-consists  of  several  imrts  united  by  a  copulative 
conjunction,'  each  part  must  be  performed  be- 
fore the  estate  can  vest  If  the  act  or  condi- 
tion required  does  not  necessarily  precede  the 
vesting  of  the  estate,  but  mav  accompiiny  or 
follow  it,  and  may  as  well  be  done  after  as  be- 
fore the  vesting  of  the  estate,  or  if  it  is  the  in- 
tention of  the  parties  that  the  estate  shall  vest, 
and  the  grantee  may  perform  after  possession, 
the  condition  is  subsequent. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Ont. 
Dig.  K  487-495;  Dec.  Dig.  «=s>134,  155. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Condition  Precedent; 
Condition  Subsequent] 

4.  deeds  ^=:>16&~<?0nditi0n  subsequent— 
Enforcement- Entry. 

On  breach  of  a  condition  subsequent,  no  ac- 
tual entry  upon  the  land  is  necessary  to  enforce 
a  forfeiture,  but  any  act  equivalent  to  an  entry 
is  sufficient  as  an  entry;  and  a  possessory  ac- 
tion can  be  maintained  upon  the  breach  of  a 
condition  subsequent  without  prior  re-entry  or 
demand  of  possession,  such  action  being  equiva- 
lent thereto. 

[E^.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  52^^533;  Dec  Dig.  <8=:>168.] 

5.  DsTEDB  ^=»168— Breach  of  Condition  Sub- 
sequent—E  NFORCEMENT— Waiver. 

If  a  grantor,  for  whose  benefit  a  condition 
subsequent  is  attached  to  a  conveyance  of  land, 
is  himself  in  possession  when  a  breach  happens, 
the  estate  revests  in  him  without  any  formal  act 
on  his  part,  and  thereafter  he  will  be  presumed 
to  hold  to  enforce  the  forfeiture,  unless  he 
waives  the  breach,  which  mav  be  done  by  such 
conduct  of  a  grantor  as  to  be  evidence  of  an 
agreement  not  to  take  advantage  of  the  for- 
feiture, but  mere  silence,  without  occasion  to 
speak,  is  not  a  waiver  or  evidence  of  one,  es- 


pecially when  unaccompanied  by  any  act  cal- 
culated to  mislead. 

[Bid.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §f  526-4^33;  Dec  Dig.  <&=»168.] 

6.  Deeds  ^=s>16S— Breach  of  Condition  Sub- 
sequent —  Persons  Entitled  to  Enforce 
Forfeiture. 

Not  only  a  grantor  during  his  life,  but  his 
heirs  or  privies  in  blood,  mav  take  advantage  of 
a  breach  ol  a  condition  subsequent  and  bring 
suit  for  the  land  or  to  declare  the  estate  for- 
feited. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  IS  52&-538 ;   Dec  Dig.  <8=s>168.] 

Appeal  from  Superior  Court,  Beaufort 
County;   Bond,  Judge. 

EJectitient  by  J.  A.  Britton  and  others 
against  Matilda  Taylor  and  others.  Demur- 
rer to  complaint  overruled,  and  defendants 
appeal.    No  error. 

This  is  an  action  in  the  nature  of  eject- 
ment to  recover  the  land  described  In  the 
complaint,  upon  the  theory  that  the  ancestor 
of  defendants,  John  G.  Taylor,  had  for- 
feited his  right  and  title  thereto  by  reason  of 
his  breach  of  the  following  stipulation  in  the 
deed  made  to  him  for  the  land  by  the  an- 
cestor of  the  plaintiffs,  Margaret  Taylor: 

'*The  said  deed  is  made  on  this  special  trust: 
That  the  said  John  G.  Tavlor  is  to  feed,  clothe 
and  kindly  care  for  the  saia  Margaret  Taylor  all 
of  her  natural  life,  and  should  the  said  John  G. 
Taylor  fall  to  feed,  clothe  and  kindly  care  for 
the  said  Margaret  Taylor,  then  this  deed  is  to 
be  null  and  void." 

The  defendant  demurred  to  the  complaint, 
upon  the  ground  that  the  stipulation  is  a 
covenant,  and  not  a  condition  for  the  breach 
of  which  the  estate  was  forfeited  and  revert- 
ed to  the  grantor;  that  the  complaint  fails  to 
state  that  Margaret  Taylor  ever  insisted  up- 
on the  breach  as  a  forfeiture,  by  act  or  con- 
duct, during  her  lifetime,  or  attempted  to 
avail  herself  of  it,  and  that  she  had  therefore 
waived  the  same,  and  no  right  now  exists  in 
her  heirs  to  take  advantage  of  the  breach, 
and  that  for  these  reasons  plaintiffs  can- 
not maintain  this  action.  The  demdrrer  was 
overruled,  and  defendants  appealed.  This 
fairly  states  the  several  contentions  of  the 
defendants. 

Julius  Brown  and  Albion  Dunn,  all  of 
Greenville,  for  appellants.  Ward  &  Grimes, 
of  Washington,  N.  C,  fqr  appellees. 

WALtKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  stipulation  in  the  deed  for 
support  and  maintenance  is  not  like  those 
found  in  the  cases  to  which  the  learned  coun- 
sel for  defendant  has  referred  in  his  brief 
and  argument,  such  as  Helms  v.  Helms,  135 
N.  C.  164,  47  S.  B.  415,  McCardle  v.  Kennedy, 
92  Ga.  198,  17  S.  B.  1001,  44  Aul  St  Rep.  85, 
and  Pownal  v.  Taylor,  10  Leigh  (Va.)  172,  34 
Am.  Dec  725,  where  the  stipulation  merely 
for  support  and  maintenance  of  the  grantor, 
or  some  one  else,  with  no  words  of  strict  con- 
dition or  forfeiture,  was  held  to  be  nothing 
more  than  a  covenant  for  the  breach  of  which 
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damages  conid  be  reoovered,  and  constituted 
a  charge  upon  the  land.  But  this  provision 
is  not  of  that  kind,  for  It  is  expressly  stated 
tn  the  deed  that,  if  the  grantee  failed  to  com- 
ply with  the  requirement  of  support  and 
maintenance,  the  deed  should  be  "null  and 
Yold."  This  is  a  condition  subsequent  by 
its  very  terms,  and  also  according  to  the  au- 
thorities. In  the  case  relied  on  by  appellant 
(Helms  V.  Helms,  supra)  the  provision,  held 
to  be  merely  a  covenant,  was  for  support 
and  maintenance,  without  any  words  of  for- 
feiture In  case  it  was  not  complied  with,  and 
the  defendant  sought  to  reform  the  deed  by 
inserting  those  words,  but  the  proof  failed  to 
show  that  they  were  intended  to  be  inserted 
therein  and  were  omitted  by  fraud  or  mis- 
take, and  an  issue  upon  that  phase  of  the 
case  was  denied;  but  this  court  added:  "If 
the  deed  had  contained  the  words  suggested, 
they  would  have  constituted  a  condition  sub- 
sequent.*' It  is  said  that  If  something  is  re- 
quired by  the  deed  to  be  done,  such  as  serv- 
ices to  be  performed,  rent  to  be  paid,  or 
divers  other  undertakings  by  the  grantee,  and 
there  be  added  a  conclusion  of  re-entry,  or 
without  such  clause  if  it  is  declared  that,  if 
the  feoffee  does  or  does  not  do  the  act  for- 
bidden or  required  of  him  to  be  done,  "his 
estate  shall  cease  or  be  void,"  it  creates  a 
good  condition  subsequent  Washburn  on 
Beal  Property  (6th  Ed.)  pp.  4,  5;  Sheppard's 
Touchstone,  125;  Moore  v.  Pitts,  63  N.  Y.  85; 
Schnlenberg  v.  Harrlman,  21  Wall.  (U.  S.) 
44,  22  li.  Ed.  651.  It  was  so  expressly  held  in 
Jackson  v.  Grysler,  1  Johns.  Gas.  (N.  Y.)  125. 
The  case  of  Harwood  v.  Shoe,  141  N.  C.  161, 
53  S.  E.  616,  virtually  recognizes  that  the 
words  used  here  will  create  a  good  condition 
subsequent  An  estate  or  condition  expressed 
in  the  grant  or  devise  Itself  is  where  the  es- 
tate granted  has  a  qualification  annexed, 
whereby  it  shall  commence,  be  enlarged,  or 
defeated,  upon  performance  or  breach  of 
such  qualification  or  condition,  and  estates 
on  condition  subsequent  are  defeasible,  if  tbe 
condition  be  not  performed.  2  Blackstone, 
Comm.  154;   Ck>.  litt  201. 

[2]  The  words  which  constitute  a  condi- 
tion may  be  various,  for  in  particular  words 
there  is  no  weight,  as  their  operation  and 
effect  depend  on  the  sense  which  they  carry. 
1  Ves.  147;  Wheeler  v.  Walker,  2  CJonn.  196, 
7  Am.  Dec.  264.  In  the  construction  of  con- 
tracts and  deeds,  that  method  should  be  fol- 
lowed. If  practicable,  which  will  give  effect 
to  every  part.  This  rule,  like  others,  has 
been  adopted  and  applied  by  the  courts  for 
tbe  purpose  of  ascertaining  the  intention  of 
tlie  parties,  and  results  from  the  presumption 
tliat  words  are  not  employed  in  making  con- 
tracts without  meaning  something.  Moore  v. 
Pitts,  53  N.  Y.  92.  The  language  of  the  deed 
ander  consideration  leaves  no  doubt  as  to 
what  the  parties  intended.  It  is  plain,  in- 
telligible, and  explicit.  The  grantor  convey- 
ed the  estate  upon  the  condition  that  she 


should  be  support^  and  provided,  in  order 
to  coerce  its  performance,  that,  if  the  grantor 
failed  to  do  so,  the  deed  should  be  void  and 
of  no  effect,  which  means  no  more  or  less 
than  that  the  estate  should  cease  in  the  gran- 
tee and  revest  in  her,  for,  if  the  deed  be- 
comes void,  the  grantee  can  no  longer  take 
under  it,  and,  as  the  estate  cannot  be  in 
abeyance,  it  must  vest  In  the  grantor. 

[3]  It  has  been  said  to  be  not  always  easy 
to  determine  whether  the  condition  created 
by  the  words  of  a  devise  or  conveyance  is 
precedent  or  subsequent  The  construction 
must  depend  upon  the  intention  of  the  par- 
ties, as  gathered  from  the  Instrument  and  the 
existing  facts,  since  no  technical  words  are 
necessary  to  determine  the  question.  In  Un- 
derhlll  v.  S.  &  W.  R.  Co.,  20  Barb.  (N.  Y.) 
465,  the  court  states  as  a  rule  that: 

"If  the  act  or  condition  required  does  not  nec- 
essarily precede  the  vesting  of  the  estate,  but 
may  accompany  or  follow  it,  and  if  tbe  act  may 
be  as  well  done  after  as  before  the  vesting  of 
the  estate,  or  if  from  the  nature  of  the  act  to 
be  performed,  and  the  time  required  for  its 
performance,  it  is  evidently  the  intention  of  the 
parties  that  the  estate  shall  vest,  and  the  gran-< 
tee  perform  the  act,  after  taking  possession, 
then  the  condition  is  sabsequent" 

There  is  this  familiar  distinction  between 
a  condition  precedent  and  a  condition  subse- 
quent: If  the  condition  is  precedent,  inas- 
much as  the  estate  does  not  vest  at  all  until 
such  condition  happens,  the  effect  of  its  being 
unlawful  or  impossible  is  that  the  estate  de- 
pendent on  It  falls,  and  the  grant  or  devise 
becomes  wholly  void.  And  where  a  condition 
precedent  consists  of  several  parts  united  by 
a  copulative  conjunction,  each  part  must  be 
performed  before  the  estate  can  vest.  A  con- 
dition subsequent,  if  it  has  any  effect,  de- 
feats an  estate  already  vested;  but  if  such 
condition  is  impossible  or  unlawful  at  the 
time  of  creating  the  estate,  or  becomes  im- 
possible by  the  act  of  the  feoffor  or  the  act 
of  Ood,  it  leaves  the  estate  an  absolute  and 
unconditional  one,  since  it  Is  the>  condition 
itself  that  is  or  becomes  void.  2  W>ash.  on 
Real  Property,  pp.  8,  11.  But  there  is  no 
question  made  here  as  to  the  validity  of  the 
condition  in  this  deed;  and,  it  being  ad- 
mitted by  the  demurrer  that  the  grantee  fail- 
ed to  perform  his  o'bllgatlon  to  support  the 
grantor,  the  estate  was  forfeited,  at  the  elec- 
tion of  the  grantor.  Formerly,  and  at  com- 
mon law,  it  was  held  that  actual  entry  upon 
the  land  was  necessary,  upon  the  Idea  that 
as  the  estate  was  created  by  a  solemn  act, 
viz.,  a  grant  and  livery  of  seisin,  it  must  be 
defeated  and  restored  to  the  grantor  by  an 
act  equally  solemn,  under  the  maxim  of  the 
common  law,  "Eo  llgamlne  quo  ligatur."  If 
a  feudal  tenant  failed  to  perform  tbe  serv- 
ices, his  estate  was  not  defeated  until  the 
lord  had  judgment  in  a  writ  of  cessavit.  If 
a  subject  Incurs  a  forfeiture  by  committing 
treason,  his  estate  is  not  defeated  until  "of- 
fice found."  If  a  feoffment  is  made  on  con- 
dition, and  the  condition  be  broken,  the  es- 
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tate  continnes  until  it  Is  defeat^  by  the 
entry  of  the  feoffor  or  his  heirs.  Coke  on 
Lit  chapter  on  conditions.  But  the  grantor 
cannot  enter  or  make  claim  when  already  in 
possession.  Rollins  v.  Riley,  44  N.  H.  9.  A 
party,  for  whose  benefit  a  condition  subse- 
quent is  attached  to  a  devise  of  land,  being 
in  possession  at  the  time  of  the  breach,  is 
presumed  to  hold  for  the  purpose  of  enforc- 
ing the  forfeiture,  though  he  may  waive  it 

**The  law  will  presume  that  a  person,  who 
cannot  make  a  formal  entry  upon  the  estate  of 
another  for  condition  broken,  because  he  is  al- 
ready in  possession,  intends  to  hold  possession 
to  enforce  all  his  legal  rights,  unless  there  be 
some  indication  that  such  was  not  his  intention, 
by  which  the  presumption  of  law  may  be  re- 
butted. When  the  facts  disclosed  are  incon- 
sistent with  a  claim  to  hold  for  condition  broken, 
the  presumption  will  be  rebutted,  or  the  person 
entitled  to  make  an  entry  will  be  considered  as 
having  waived  a  performance  of  the  condition. 
Forfeitures  are  not  favored  by  the  law;  and 
any  acts  of  the  party  entitled  to  cause  a  for- 
feiture, clearly  inconsistent  with  a  claim  to  be 
the  owner  of  the  estate  by  forfeiture,  must  be 
regarded  as  proof  that  performance  of  the  con- 
dition was  not  intended  to  be  enforced  for  the 
purpose  of  creating  a  forfeiture."  Andrews  v. 
*  Senter,  82  Me.  394. 

When  the  grantor  conveyed  his  estate,  he 
parted  with  the  seisin,  which,  under  the 
ancient  law,  he  could  only  regain  by  an  en- 
try made. 

[4,  61  But  this  view  has  long  since  ceased 
to  obtain,  and  any  act  equivalent  to  an  entry 
is  now  considered  as  sufficient  In  place  of  an 
entry,  and  numerous  cases  hold  that  a  pos- 
sessory action  may  be  maintained  upon  the 
breach  of  a  condition  subsequent  without  a 
prior  re-entry  or  demand  of  possession;  such 
an  action  being  equivalent  thereto.  Bronck 
V.  Grysler,  1  Johns.  Gas.  (N.  Y.)  125,  and  the 
many  cases  collected  in  the  note  to  Mash  v. 
Bloom,  14  L.  R.  A.  (N.  S.)  1188.  In  Phelpe 
V.  Ghesson,  34  N.  0.  194,  where  land  was 
claimed  to  have  been  forfeited  and  to  have 
reverted  to  the  state  for  nonpayment  of  tax- 
es, an  action  was  held  sufficient  without  any 
entry.  But,  if  entry  were  required,  a  learned 
text-writer  says  In  regard  to  it: 

"If  the  grantor  is  himself  in  possession  of  the 
premises  when  the  breach  happens,  the  estate 
revests  in  him  at  once  without  any  formal  act 
on  his  part,  and  he  will  be  presumed,  after  the 
breach,  to  hold,  for  the  purpose  of  enforcing  a 
forfeiture,  unless  he  waive  the  breach,  as  it  is 
competent  for  him  to  do  so,  and  as  he  may  do 
by  his  acts.  But  to  have  possession,  in  such  a 
state  of  things,  work  a  forfeiture,  it  must  be  at 
the  election  of  the  grantor.  He  is  at  liberty  to 
waive  the  breach,  and  thereby  save  the  forfei- 
ture. Where  the  grantor  covenanted  to  stand 
seised  to  his  own  use  for  life,  and  after  his 
death,  to  the  use  of  his  son  in  fee,  but  upon 
condition,  and  the  son  failed  to  perform  the 
condition,  it  was  held  that  the  grantor  being  in 
possession  need  not  make  a  formal  entry,  or 
make  a.  formal  claim  of  the  land  to  defeat  the 
estate  of  the  son.  Still,  the  entry,  to  be  ef- 
fectual to  work  a  forfeiture  of  an  estate,  must 
be  made  with  an  intention  to  produce  that 
effect.  And  where  an  heir  entered  after  a 
breach  of  condition,  but  declared  the  title  under 
which  be  entered  not  to  be  that  in  favor  of 
which  the  condition  was  made,  it  was  held  not 
to  avoid  the  estate  of  the  grantee,  though  it  is 


not  necessary  when  making  such  entry  to  give 
notice  to  the  feoffee  why  it  is  done.'*  2  Wash, 
on  Real  Property  (5th  Ed.)  pp.  18,  19. 

This  does  not  conflict  with  the  principle 
that  a  forfeiture  may  be  saved,  though  a 
condition  may  have  been  broken,  if  the  party, 
who  has  the  right  to  avail  himself  of  the 
same,  waives  this  right,  which  he  may  do  by 
acts  as  well  as  by  express  agreement;  but 
mere  silence  of,  or  an  Indulgence  by,  the 
grantor,  it  has  been  said,  will  not  have  this 
effect,  if  It  has  not  prejudiced  the  grantee  or 
induced  him  to  do  something  which  wUl  work 
to  his  detriment,  if  the  forfeiture  is  enforced. 
2  Washburn,  p.  21,  and  oases  in  note  4; 
White  V.  Bailey,  65  W.  Va.  573,  64  S.  B.  1019, 
23  L.  R.  A.  (N.  S.)  232.  The  acts  and  con- 
duct of  the  grantor,  who  asserts  a  forfeiture, 
may  be  of  such  a  character  as  to  become  evi- 
dence of  his  agreement  that  he  will  not  take 
advantage  of  the  breach  or  forfeiture,  and  as 
affirming  that  the  estate,  which  he  once 
granted,  still  continues.  2  Washburn,  p.  2L 
The  question  of  waiver  is  generally  one  of  in- 
tention, which  is  said  to  lie  at  the  founda- 
tion of  the  doctrine.  It  may  sometimes  be 
declared,  as  matter  of  law,  but  is  usually  an 
inference  of  fact  for  the  jury.  40  Cyc  261  et 
seq.    It  is  there  said,  at  page  263: 

"The  intention  need  not  necessarily  be  proved 
by  express  declarations,  but  may  be  shown  by 
the  acts  and  conduct  of  the  parties,  from  which 
an  intention  to  waive  may  be  reasonably  in- 
ferred, or  even  by  nonaction  on  their  part 
Mere  silence  at  a  time  when  there  is  no  occasion 
to  speak  is  not  a  waiver,  nor  evidence  from 
which  waiver  may  be  inferred,  especially  where 
such  silence  is  unaccompanied  by  any  act  cal- 
culated to  mislead." 

See  White  v.  Bailey,  supra.  But  a  condi- 
tion, the  breach  of  which  will  forfeit  an  es- 
tate, if  once  dispensed  with,  is  gone  forever, 
and  the  estate  vests  absolutely  In  the  giantee. 
2  Washburn,  p.  21. 

[6]  It  is  unquestionably  true  that  not  only 
the  grantor,  during  his  life,  but  his  heirs,  or 
privies  in  blood,  after  his  death,  may  take 
advantage  of  the  breach  of  a  condition  sub- 
sequent and  bring  suit  for  the  land  or  to  de- 
clare the  estate  forfeited.  Sheppard's  Touch- 
stone, 125;  Tledeman  on  Real  Property,  | 
207;  Den  ex  dem.  Southard  v.  Central  R. 
Co.,  26  N.  J.  Law,  21;  Hooper  v.  Cummings, 
45  Me.  359;  Avelyn  v.  Ward,  1  Vesey.  Sr., 
422 ;  4  Kent,  ComnL  127 ;  2  Cruise,  Digest, 
c.  2,  {  49.  Ruch  V.  Rock  Island,  97  U.  S.  at 
page  696,  24  I>.  ¥kl  1101,  held  that: 

"If  the  conditions  subsequent  were  broken, 
that  did  not  ipso  facto  produce  a  reversion  of 
the  title.  The  estate  continued  in  full  force  un- 
til the  proper  step  was  taken  to  consummate  the 
forfeiture.  This  could  be  done  only  by  the 
grantor  during  his  lifetime,  and  after  his  death 
by  those  in  privity  of  blood  with  iiim." 

So  it  Is  said: 

"If  the  tenant  neglected  to  pay  or  perform  hia 
service,  the  lord  might  resume  his  fief.  It  ia 
upon  tnis  ground  that  conditions  are  held  to  be 
reserved'  to  the  grantor  and  his  heirs  only,  and 
he  and  they  alone  can  avail  of  the  right  of  re- 
suming the  estate  for  a  breach."  Coke.  Lit. 
201a,  and  Butler's  Notes,  S4;  2  Washb.  (5th 
Ed.)  p.  7. 
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And  again  Washburn  says  at  page  15,  cit- 
ing Co.  Ut  214,  Sheppard,  Touch.,  fol.  Ed. 
441,  and  Crabb  on  Real  Prop.  835: 

**If  there  be  a  breach  of  the  conditions  in  law, 
the  lessor  or  his  heirs,  or,  if  he  have  aliened 
his  estate,  his  assignee,  may  avail  himself  of  the 
right  to  enter.  But  of  conditions  in  deed  no 
one  but  he  who  creates  the  estate  or  his  heirs, 
as,  for  instance,  the  heirs  of  a  devisor,  or,  in 
case  of  a  devise  of  the  contingent  right,  such 
devisee  or  his  heirs,  can  take  advantage  by  en- 
tering  and  defeating  the  estate.  It  is  a  right 
which  cannot  be  aliened  or  assigned  or  pass  by 
*    a  grant  of  the  reversion  at  common  law. 

It  is  not  necessary  to  decide  whether  any 
one  other  than  the  grantor  and  his  heirs  can 
take  advantage  of  a  forfeiture  arising  from 
the  breach  of  a  condition  subsequent,  as  the 
plaintiffs  in  this  case  are  the  heirs  of  the 
grantor,  Margaret  Taylor. 

There  are  no  allegations  in  the  complaint 
sufficient  to  show  a  waiver  of  the  breach  in 
*  failing  to  support  the  graptor.  It  would 
seem  to  be  implied  that  Margaret  Taylor  had 
been  in  possession  of  the  land  during  her 
life,  as  it  is  alleged  that  defendants  have 
had  the  possession  since  her  death.  There 
is  certainly  not  enough  in  the  complaint  for 
us  to  declare,  as  matter  of  law,  that  she  had 
waived  or  abandoned  her  right  to  take  ad- 
vantage of  the  forfeiture  caused  by  the 
breach.  There  is  really  nothing  alleged  that 
shows  that  she  did,  and  upon  the  meager 
statement  in  the  complaint  we  would  be  un- 
willing to  hold  that,  in  law,  there  had  been  a 
waiver.  When  the  answer  comes  in,  and  the 
facts  are  developed,  under  proper  issues  sub- 
mitted for  the  purpose,  we  may  see  more 
clearly  what  are  the  legal  rights  of  the  par- 
ties and  declare  them  accordingly. 

There  was  no  error  in  overruling  the  de- 
murrer and  allowing  defendants  to  answer. 

No  error. 


(109  N.  C.  286) 

STATE  V.  SEABOARD  AIR  LINE  RT. 

(No.  241.) 

(Supreme  Court  of  North  Carolina.     Feb.  10, 

1915.) 

1.  CSoiocsBCB  ^=s>3— Regulation  of  Tranb- 
POBTATION  or  Intoxicating  Liquors— Va- 
UDiTT  of  Statutes. 

Webb-Kenyon  Law  March  1,  1913,  c  90, 
87  Stat.  699  (U.  S.  Comp.  St.  1913,  i  8739),  pro- 
hibiting the  transportation  from  one  state  or 
territory  into  another  of  intozicating  liquor  in- 
tended by  any  person  interested  therein  to  be 
received,  possessed,  sold,  or  used  in  the  onginal 
package  or  otherwise,  in  violation  of  any  law 
of  such  state  or  territory,  is  constitutiontd. 

[Ed.  Note.~For  other  cases,  see  Commerce, 
Cent.  Dig.  {  8;  Dec.  Dig.  ^=>BJ] 

2.  CoMMEBCB  ^=»8  — Regulation  of  Tbans- 

POBTATION  of  INTOXICATING  LiQUOBa— CON- 
STRUCTION OF  Statutes. 

Webb-Kenyon  Law  March  1,  1913,  with- 
draws from  the  operation  and  effect  of  the  com- 
merce clause  of  the  federal  Constitution  and 
brings  within  the  police  power  of  the  state,  as 
soon  as  they  cross  the  state  line,  shipments  of 
intozicating  liquors  into  prohibition  territory 
with  intent  to  violate  the  laws  thereof. 

[Ed.  Note.— C'or  other  cases,  see  Commerce, 
Cent  Dig.  i  6;  Dec.  Dig.  ^=»&1 


8.  Intoxicating  Liquors  ♦^ISS  —  Regula- 
tion OF  Transportation— Construction  of 
Statutes 

Under  Web-Kenyon  Law  March  1,  1913, 
relative  to  the  interstate  transportation  of  in- 
toxicating liquors,  the  intent  to  violate  state 
laws  made  determinative  of  the  validity  of  such 
transportation  is  an  intent  on  the  part  of  the 
consignee  or  other  person  interested  in  the 
liquor. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  148;  Dec.  Dig.  <5=»138.] 

4.  Commerce  ^=»14:— Regulation  of  Tbans- 

PORTATION   OF   INTOXICATING    LIQUORS—Va- 

UDiTT  OF  State  Laws. 

Pub.  Laws  1913,  c  44,  i  6,  requiring  all  ex- 
press, railroad,  or  other  transportation  compa- 
nies to  keep  a  separate  book  in  which  shall  be 
entered,  upon  receipt  thereof,  the  name  of  the 
consignee  of  liquor,  to  whom  delivered,  etc.,  after 
which  record  shall  be  a  blank  space  in  which 
the  consignee  shall  be  required  to  sign  his  name 
or  make  his  mark  before  such  liquor  is  delivered, 
and  providing  that  such  book  shall  be  open  for 
inspection  by  any  officer  or  citizen  of  the  state, 
county,  or  municipality  during  business  hours, 
and  shall  constitute  prima  faae  evidence  of  the 
facts  therein  and  be  admissible  in  any  court,  is 
not  in  conflict  with  the  commerce  clause  pf  the 
federal  Constitution,  since  Webb-Kenyon  Law 
March  1,  1913.  having  made  certain  interstate 
shipments  of  intoxicating  liquors  illegal  and 
brought  them  within  the  police  power  of  the 
state,  confers  upon  state  authorities  the  right 
to  make  rules  and  regulations  required  and  rea- 
sonably designed  to  make  such  power  effective 
under  the  rule  that  a  statute  containing  a  def- 
inite grant  of  power  authorizes  aU  things  neces- 
sary to  accomplish  the  express  purpose  of  the 
grant,  and  the  state  law  is  a  police  regulation, 
reasonably  designed  to  carry  out  the  purpose  of 
the  statute  and  make  effective  the  power  refer- 
red to  the  state  by  the  federal  law. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  §§  30,  92;  Dec.  Dig.  ^=»14.] 

5.  Commerce  ^=s>61— Regulation  of  Trans- 
portation OF  Intoxicating  Liquors— Va- 
lidity of  State  Laws. 

Pub.  Laws  1913,  c  44,  §  5,  is  not  invalid 
as  conflicting  with  interstate  Commerce  Law 
Feb.  4,  1887,  c.  104,  {  20,  24  Stat  386,  as 
amended  by  Act  June  18,  1910,  c.  309,  §  14,  36 
Stat  555  (U.  S.  Comi>.  St  1913,  §  8592),  pro- 
hibiting interstate  carriers  from  keeping  any  ac- 
counts, records,  or  memoranda  other  than  those 
prescribed  by  the  Interstate  Commerce  Commis- 
sion, as  the  book  required  by  the  state  law  is 
simply  an  excerpt  from  the  books  which  the 
carrier  is  required  to  keep  by  regulations  here- 
tofore adopted  by  the  Interstate  Commerce  Com- 
mission. 

[Bd.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  §{  81-84,  89;  Decrbig.  <8=»61.1 

6.  Criminal  Law  ^=»304— Judicial  Notice- 
Regulations  OF  Interstate  Commerce 
Commission. 

Judicial  notice  will  be  taken  of  the  regula- 
tions of  the  Interstate  Commerce  Commission 
as  regulations  of  an  important  governmental 
department  made  pursuant  to  a  public  statute, 
designed  and  intended  to  control  the  general 
public,  and  having  the  force  of  a  public  law. 

[Ed.    Note.— For    other    cases,    see  Criminal 
Law.  Cent  Dig.  §§  700-717,  2951%;  Dec.  Dig. 

7.  Commerce  ^=s>61— Regulation  of  Trans- 
portation OF  iNTOXIdATINO  LiQUORS— VA- 
LIDITY OF  State  Laws. 

Pub.  Laws  1913,  c.  44,  f  5,  ia  not  void  as 
in  conflict  with  Act  Feb.  4,  1887,  c.  104,  §  15, 
24  Stat  384,  as  amended  by  Act  June  18,  1910, 
c.  309,  §  12,  36  Stat  553,  subsec.  6  (U.  S.  Comp. 
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St  1913»  S  8583),  forbidding  carriers  to  disclose  [ 
information  as  to  interstate  shipments  without 
the  consent  of  the  shipper,  in  view  of  the  pro- 
.viso  that  nothing  therein  shall  prevent  the  giv- 
ing of  such  information  in  response  to^any  legal 
process  issued  under  the  authority  of  any  state 
or  federal  court  or  to  any  officer  or  agent  of  the 
United  States  or  of  any  state  or  territory  or 
to  any  officer  or  duly  authorized  person  seddng 
such  information  for  persons  charged  with  or 
suspected  of  crime,  as  the  state  law  makes  any 
citizen  an  authorized  agent  of  the  state  for  the 
purpose  of  inspecting  the  record  in  question. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  §§  81-84,  89;   Dec.  Dig.  «ss>61.] 

8.  Intoxicating  Liquobs  ^=»15  —  Reouul- 
TiON  OF  Tbanbfobtation  —  Validity  of 
Laws. 

Pub.  Laws  1913,  c.  44,  S  6,  requiring  a  rec- 
ord to  be  kept  of  the  receipt  and  delivery  of  ship- 
ments of  intoxicating  liquors  to  be  open  for  in- 
spection by  any  officer  or  citizen  during  business 
hours,  does  not  violate  Const  U.  S.  Amend.  14, 
as  that  amendment  does  not  impair  the  exercise 
of  the  police  power. 

[Ed.  Note.— :For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  17,  18;  Dec.  Dig.  <8=»15.] 

9.  COMMEBCX  ^=:»8  —  Regulation  of  Tbans- 

POBTATION    of   InTOXICATINO   LIQUOB&— VA- 
LIDITY OF  State  Laws. 

Pub.  Laws  1913,  c  44,  |  5,  is  not  invalid 
as  in  conflict  with  federal  Criminal  Code  (Act 
March  4,  1909,  c.  321,  35  Stat  1136  [U.  S. 
Comp.  St  1913,  §  10408]}  i  238,  forbidding  the 
delivery  of  intoxicating  liquors  by  carriers  to 
any  person  other  than  the  consignee,  unless  up- 
on his  written  order,  or  section  239  (U.  S.  Comp. 
St  1913,  f  10409).  prohibiting  shipments  of  in- 
toxicating liquors  C.  O.  D.,  as  such  provisions 
are  prohibitive  in  character,  and,  subsequent 
federal  legislation  having  made  certain  ship- 
ments of  whisky  illegal  and  placed  them  under 
the  police  power  of  the  state,  the  state  may 
make  further  regulations  not  conflicting  with 
but  in  addition  to  the  federal  requirements. 

[Ed,  Note. — ^For  other  cases,  see  Commerce, 
Cent  Dig.  S  6;  Dec.  Dig.  «=»8.] 

Defendant's  Appeal. 

10.  CBimNAL  Law  ^=s>102G  —  Appeal— Pab- 
ties  Entitled  to  Appeal. 

Where,  in  a  criminal  prosecution,  a  judg- 
ment was  entered  for  defendant  on  a  special 
verdict,  defendant  could  not  appeal  for  the  pur- 
pose of  securing  a  review  of  the  court's  rulings 
on  motions  to  quash  the  indictment  and  dismiss 
the  action,  as  no  appeal  lies  for  a  defendant  in 
a  criminal  case,  except  from  a  judgment  on  a 
conviction  or  a  plea  of  guilty  or  some  judgment 
against  him  in  its  nature  final. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2615-2618;  Dec  Dig.  ^s> 
1026.] 

Appeal  from  Superior  Court,  Wake  County; 
Bond,  Judge. 

The  Seaboard  Air  Line  Railway  was  In- 
dicted for  an  offense.  From  a  judgment  in 
defendant's  favor  on  a  special  verdict,  the 
State  appeals,  and,  to  secure  a  review  of  cer- 
tain rulings,  defendant  also  appeals.  Judg- 
ment reversed  on  the  State's  appeaL  Defend- 
ant's appeal  dismissed. 

Indictment  for  refusing  to  allow  an  inspec- 
tion of  certain  books  containing  a  record  of 
shipments  and  deliveries  to  consignees  of 
intoxicating  liquors,  in  violation  of  Public 
Laws  1913,  c.  44,  §  5.    It  appeared  that  the 


defendant  had  such  a  book  as  the  statute  re> 
quires  it  to  keep,  and  the  relevant- facts  em- 
bodied in  a  special  verdict  and  the  proceed- 
ings thereon  are  as  follows : 

VWe,  the  jurors  sworn  and  impaneled  in  this 
case,  return  the  following  special  verdict  in  this 
case;  the  defendant  havmg  agreed  tliat  a  spe- 
cial verdict  might  be  found:  We  find  that  R. 
L.  Davis,  on  a  date  prior  to  the  starting  pf  this 
prosecution,  he  being  at  that  time  a  citixen  of 
the  county  of  Wake,  state  of  North  Carolina,, 
went  to  the  office  of  tiie  defendant  company  dur- 
ing its  business  hours,  and  while  said  office  was 
open,  and  demanded  of  the  agent  that  he  be 
allowed  to  insi>ect  the  book  kept  by  the  defend- 
ant showing  shipments  of  liquor  from  points  out- 
side of  the  state  of  North  Carolina  to  the  city  of 
Raleigh.  We  further  find  that  the  said  Davis 
was  not  an  officer.  We  further  find  that  the 
agent  of  the  defendant  stated  that  he  was  in- 
structed to  and  did  refuse  to  allow  the  said  Da- 
vis to  make  the  inspection  which  he  had  request- 
ed and  demanded.  We  further  find  that  the  said 
Davis  had  no  legal  process  and  did  not  make 
any  demand  under  any  legal  process,  and  at  the 
time  of  the  alloged  demand  he  was  neither  a 
state  nor  federal  officer  of  any  kind  of  any  stale 
or  territory.  We  further  fiiid  that,  at  the  time 
the  said  Davis  made  such  demand,  he  was  seek- 
ing information  from  said  book  for  Uie  purpose 
of  prosecuting  persons  suspected  of  violating  the 
law  of  North  Carolina.  We  further  find  that, 
at  the  time  said  demand  was  made,  said  Davis 
was  seeking  general  information  as  to  shipments 
of  whisky  into  the  city  of  Raleigh  from  points 
in  another  state,  and  that  he  had  in  his  mind 
specially  an  effort  to  see  what  evidence  could  be 
procured  against  one  or  more  specific  parties  in 
the  city  of  Raleigh,  meaning  by  the  words  'gen- 
eral information'  that  he  was  seeking  to  ascer- 
tain who  were  the  consignees  of  liquor  and  the 
quantities  they  were  receiving,  for  the  pur- 
pose of  prosecuting  such  parties  as  may  be 
charged  or  suspect^  with  the  violation  of  the 
prohibition  laws  of  the  state.  We  further  find 
that  the  witness  R.  L.  Davis,  at  the  tlpie  he 
made  a  demand  for  an  inspection  of  the  book, 
had  no  authority,  except  that  which  existed,  if 
any,  by  virtue  of  the  fact  that  he  was  at  that 
time  a  citizen  of  the  state.  If,  upon  the  fore- 
going facts,  the  court  is  of  the  opinion  that  the 
defendant  is  guilty,  then  we  say  for  our  ver- 
dict that  the  defendant  is  guilty ;  if.  upon  said 
facts,  the  court  is  of  the  opinion  that  the  de- 
fendant is  not  guilty,  then  we  find  that  the  de* 
fendant  is  not  guilty.^' 

Upon  the  rendering  of  the  foregoing  spe- 
cial verdict,  the  defendant  Seaboard  Air  Line 
Railway  moved  for  judgment  of  not  guilty 
upon  the  special  verdict  because  the  fkcts 
stated  therein  do  not  constitute  a  violation 
of  the  law,  and  upon  the  ground  that  the  stat- 
ute upon  which  the  action  is  based  is 
an  attempted  regulation  of  interstate  com- 
merce, in  violation  of  article  1,  |  8,  of  the 
Constitution,  of  the  United  States,  and  is  un- 
constitutional and  void,  and  for  the  reasons 
ful^y  set  out  in  a  written  motion  to  dismiss 
the  action  and  for  judgment  of  nonsuit  Up- 
on the  foregoing  special  verdict  the  court  ad- 
judged that  the  defendant  is  not  guilty.  The 
state  excepted.  And  thereupon  the  jury 
for  their  verdict  said  the  defendant  Sea- 
board Air  Line  Railway  was  not  guilty.  Mo- 
tion by  the  state  to  set  aside  the  verdict  and 
for  a  new  trial.  Motion  overruled,  and  the 
state  excepted.    Whereupon  it  was  considered 
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and  adjudged  by  the  court  that  the  defend- 
ant, the  said  Seaboard  Air  Line  Railway, 
be  discharged.  To  the  foregoing  Judgment 
the  state  again  excepted  and  appealed  to 
the  Supreme  Conrt. 

Defendant  also  appealed  in  the  case  and 
assigned  for  errors  the  refusal  of  the  court 
to  quash  the  bill  of  }ndlctment  and  to  dismiss 
the  action;  these  motions  having  been  duly 
made  In  apt  time  and  for  reasons  stated  In 
the  record. 

The  Attorney  G^eneral,  T.  H.  Oalvert,  Asst. 
Atty.  Gen.,  and  Manning  &  Kitchin,  of 
Raleigh,  for  the  State.  Murray  Allen,  of 
Raleigh,  for  defendant 

HOKE,  J.  It  has  now  for  some  years  been 
the  settled  "public  policy  of  this  state,  ap- 
proved by  popular  vote  and  *  ••  en- 
forced by  general  and  many  local  statutes, 
that,  except  In"  certain  specified  and  "very 
restricted  Instances,  the  manufacture  and 
sale  of  Intoxicating  liquors  shall  not  be  allow- 
ed." Smith  V.  Express  Co.,  166  N.  0. 166,  82 
S.  E.  15. 

Acting,  no  doubt,  under  the  conviction  that, 
where  such  a  policy  has  been  established  as 
necessary  to  the  peace  and  well-ordered  pro- 
gress of  communities,  the  people  are  entitled 
to  have  the  same  upheld,  and  recognizing 
that  its  successful  maintenance  and  efficient 
enforcement  is  seriously  hindered  and  at 
timea  obstructed  by  reason  of  interstate  ship- 
ments of  whisky,  and  because  such  shipments 
were  withdrawn  to  a  great  extent  from  state 
regulation  by  the  commerce  clause  of  the 
federal  Constitution,  Congress  has,  from  time 
to  time,  enacted  statutes  designed  to  bring 
this  subject  (the  sale,  disposition,  and  use  of 
intoxicating  liquors)  more  and  more  under 
the  i>ollce  power  of  the  states.  Thus,  in 
1890,  not  long  after  the  decision  of  the 
Supreme  Court  of  the  United  States  in  Lelsy 
▼.  Hardin,  136  U.  S.  100,  10  Sup.  Ct.  681,  34 
L.  Ed.  128,  in  which  it  was  held  that,  not- 
withstanding the  prohibition  statutes  of  a 
state  to  the  contrary,  an  importer  could 
ship  whisky  into  the  state  and  sell  same 
in  original  packs  geis,  Congress  passed  a 
statute,  known  as  the  "Wilson  Law,"  to  the 
effect  that  all  fermented,  distilled,  or  intoxi- 
cating liquors  or  liquids,  transported  into 
any  state  or  territory  or  remaining  therein 
for  use,  consumption,  or  storage,  shall,  on 
arrival  In  such  state  or  territory,  be  subject 
to  the  operation  and  effect  of  the  laws  of 
such  state,  etc,'  etc.,  and  shall  not  be  ex- 
empt therefrom  by  reason  of  being  intro- 
duced therein  in  original  packages.  This 
statute  was  upheld  as  a  valid  enactment  in 
Re  Rahrer,  140  U.  S.  545,  11  Sup.  Ct  865,  35 
L.  EM.  572,  and  in  Rhodes  v.  Iowa,  170  U.  S. 
412,  18  Sup.  Ct  664,  42  L.  Ed.  1088,  the 
terms  "on  arrival  In  such  state  or  territory" 
were  construed  to  mean  "when  delivered  to 
consignee  in  said  state  in  continuous  ship- 
meat  from  another  state  or  territory";  the 


court  being  of  opinion  tliat  on  perusal  of 
the  entire  statute,  its  purpose  and  meaning 
was  to  enable  the  states  to  prohibit  sales 
in  original  packages  after  delivery  to  con- 
signee. 

[1-3]  In  these  and  other  cases  on  the  sub- 
ject, clear  intimation  is  given  that  Congress 
might  by  additional  legislation,  further  ex- 
tend the  police  power  of  the  state  over  the 
subject  Thus,  in  Rahrer's  Case,  Chief  Jus- 
tice Fuller,   delivering  the  opinion,  said: 

"No  reason  Is  perceived  why,  if  Congress 
diooses  to  provide  that  certain  designated  sub- 
jects of  interstate  commerce  shall  be  governed 
by  a  rule  which  divests  them  of  that  character 
at  an  earlier  period  of  time  than  would  other- 
wise be  the  case,  it  Is  not  within  its  competency 

to  do  80." 

And  in  Lelsy  v.  Hardin,  the  court  in  re- 
ferring to  the  case  of  Bowman  v.  Railway, 
125  U.  S.  507,  8  Sup.  Ct  689,  1062,  31  L.  Ed. 
700,  in  which  it  had  been  held  that  under  the 
laws  then  existent,  interstate  shipments  of 
whisky  were  excluded  from  state  regulation 
by  the  commerce  clause  of  the  federal  Con- 
stitution until  delivery  in  continuous  trans- 
it to  the  consignee,  said: 

**np  to  that  *  *  *  time,  we  hold  that  in 
the  absence  of  congressional  permission  to  do 
so,  the  state  had  no  power  to  interfere  by  sel- 
sure,  or  any  other  action,  in  prohibition  of  im- 

Sortation  and  sale  by  the  foreigner  or  nonresi- 
ent  importer" 

— a  statement  given  with  approval  in  Rhodes 
V.  Iowa,  supra,  170  U.  S.  417,  18  Sup.  Ct 
666,  42  L.  Ed.  1088. 

In  accord  with  these  intimations,  Congress 
on  March  1,  1913  (chapter  90,  Federal  Stat- 
utes, Anno.  Supp.  1914,  p.  208),  passed  the 
act  known  as  the  '*Webb-K«iyon  Law."  It 
Is  entitled  "An  act  divesting  intoxicating  liq- 
uors of  their  interstate  character  in  certain 
cases,"  and  provides,  in  general  terms,  that 
the  shipment  or  transportation  in  any  man- 
ner or  by  any  means  whatsoever  of  any 
spirituous,  vinous,  malted^  fermented,i  or 
any  intoxicating  liquor  of  any  kind  from  one 
state  or  territory  into  another,  etc,  etc., 
which  said  intoxicating  liquor  Is  intended  by 
any  person  Interested  therein  to  be  received, 
possessed,  sold  or  in  any  manner  used,  either 
in  the  original  package  or  otherwise,  in  viola- 
tion of  any  law  of  such  state  or  territory, 
etc.,  is  hereby  prohibited.  We  are  not  aware 
that  the  validity  or  Interpretation  of  this 
statute  has  been  directly  presented  for  de- 
cision to  the  Supreme  Court  of  the  United 
States,  but  the  question.  In  different  phases, 
has  been  before  several  of  our  state  courts 
and  the  lower  federal  courts  of  recognized 
ability  and  learning,  and  there  is  a  very  gen- 
eral consensus  of  opinion,  in  which  we  fully 
concur,  that  the  act  is  constitutional;  that 
it  classifles  interstate  shipments  of  intoxicat- 
ing liquors  into  legal  and  illegal,  withdraw- 
ing from  the  effect  and  operation  of  the  com- 
merce clause  of  the  federal  Constitution  all 
such  shipments  into  prohibition  territory 
with  intent  to  violate  the  laws  thereof,  and, 
in  view  of  the  better  considered  cases,  tliat 
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the  illegal  intent  of  any  "person  interested 
therein,"  made  determinative  by  the  law,  is 
an  intent  on  the  part  of  the  consignee  or 
others  Interested  in  the  "article**  transported. 
Smith  V.  Express  Co.,  166  N.  C.  155,  82  S. 
E.  15,  supra;  concurring  opinion  of  Chief 
Justice  in  State  v.  Cardwell,  166  N.  C.  316, 
31  S.  E.  628;  Adams  Express  Co.  v.  Com- 
monwealth, 154  Ky.  462,  157  S.  W.  908,  48 
L.  R.  A.  (N.  S.)  342;  Atkinson  v.  So.  Ex.  Co., 
94  S.  C.  444,  78  S.  E.  61*6,  48  L.  R.  A.  (N.  S.) 
349;  State  v.  Express  Co.  (Iowa)  145  N.  W. 
451 ;  Van  Winkle  v.  State  (Del.)  91  Atl.  385 ; 
American  Express  Co.  v.  Beer  (Miss.)  65 
South.  575;  Ex  parte  Peede  (Tex.  Cr.  App.) 
170  S.  W.  749.  And  having  regard  to  the 
language  of  the  law  and  the  facts  and  dr- 
oumstances  attendant  on  its  passage  and 
throwing  light  on  its  meaning  and  purpose, 
including  also  the  significance  and  history 
of  precedent  legislation,  we  are  of  opinion 
further  that  all  such  shipments  made  lll^al 
by  the  -Webb-Kenyon  Law  are  brought  with- 
in the  police  power  of  the  state  when  and  as 
soon  as  they  cross  the  state  line  and  are  sub- 
ject to  such  rules  and  regulations  as  are  rea- 
sonably designed  to  make  such  power  eifec- 
tive.  This  position  is  stated  by  C.  J.  Smith, 
delivering  the  opinion  in  Express  Co.  v.  Beer, 
as  follows: 

"The  next  statute  of  this  character  enacted  by 
Congress  was  the  one  here  under  consideration 
(the  Webb-Kenyon  Act),  and  a  comparison  of 
its  language  with  that  of  the  Wilson  Act  will 
demonstrate  that  its  draftsman  intended  to  cure 
the  defect  in  the  Wilson  Act  and  to  make  it  un- 
lawful to  transport  into  a  state  from  without 
intoxicating  liquors  intended  by  any  person  in- 
terested therein  to  be  dealt  with  contrary  to  the 
laws  of  the  state;  in  other  words,  to  divest  such 
intoxicating  liquor  altogether  of  its  interstate 
character,  and  thereby  permit  the  laws  of  the 
state  into  which  it  was  being  transported  to 
operate  upon  it  immediately  upon  its  crossing 
the  state  line.    ♦    •    ♦ " 

[4]  About  the  time  the  Webb-Kenyon  Law 
was  enacted,  and  with  the  view  of  its  suc- 
cessful passage,  the  Legislature  of  North 
Carolina  enacted  a  statute  entitled  "An  act 
to  secure  the  enforcement  of  the  laws  against 
the  sale  and  manufacture  of  intoxicating 
liquors,**  being  chapter  44  of  Public  Laws  of 
1913,  and  popularly  known  as  the  "Search 
and  Seizure  Law,*'  which,  in  section  1,  pro- 
hibits the  sale,  exchange  or  bartering,  etc, 
of  such  liquors,  and  section  2  prohibits  the 
keeping  such  liquors  in  possession  for  the 
purposes  of  sale,  and  makes  the  following 
facts  prima  facie  evidence  of  a  violation  of 
the  second  section: 

"First: The  possession  of  a  license  from  the 
government  of  the  United  States  to  sell  or  man- 
ufacture intoxicating  liquors;    or 

"Second:  The  posseRslon  of  more  than  one 
gallon  of  spirituous  liquors  at  any  one  time, 
whether  in  one  or  more  places;  or 

"Third:  The  possession  of  more  than  three 
gallons  of  vinous  liquors  at  any  one  time,  wheth- 
er in  one  or  more  places;  or 

"Fourth:  The  possession  of  more  than  five 
callous  of  malt  liquors  at  any  one  time,  whether 
m  one  or  more  places;  or 

"Fifth :  The  delivery  to  such  person,  firm,  as- 


sociation or  corporation  of  more  than  five  gal- 
lons of  spirituous  or  vinous  liquors,  or  more 
than  twenty  gallons  of  malt  liquors  within  any 
four  successive  weeks,  whether  in  one  or  more 
places;  or 

"Sixth :  The  possession  of  intoxicating  liquors 
as  samples  to  obtain  orders  thereon,"  etc. 

After  establishing  certain  methods  of  pro- 
cedure for  the  enforcement  of  these  sections, 
the  act,  among  other  things,  and  in  section  5, 
makes  provision  as  follows: 

"All  express  companies,  railroad  companies, 
or  other  transportation  companies  doing  busi- 
ness in  this  state  are  required  hereby  to  Keep  a 
separate  book  in  which  shall  be  entered  im- 
mediately upon  receipt  thereof  the  name  of  the 
person  to  whom  the  liquor  is  shipped,  the  amount 
and  kind  received,  and  the  date  when  received, 
the  date  when  delivered,  by  whom  delivered,  and 
to  whom  delivered,  after  which  record  shall  be  a 
blank  space,  in  which  the  consignee  shall  be  re- 
quired to  sign  his  name,  or  if  he  cannot  write, 
shall  make  his  mark  in  the  presence  oX  a  wit- 
ness, before  such  liquor  is  delivered  to  such 
consignee,  and  which  said  book  shall  be  open 
for  inspection  to  any  officer  or  citizen  of  the 
state,  county,  or  municipidity  any  time  during 
business  hours  of  the  company,  and  said  book 
shall  constitute  prima  fade  evidence  of  the  facts 
therein  and  will  be  admissible  in  any  of  the 
courts  of  this  state.  Any  express  company,  rail- 
road company,  or  other  transportation  company 
or  any  employ^  or  agent  of  any  express  com- 
pany, railway  company,  or  other  transportation 
company  violating  the  provisions  of  this  section 
shall  be  guilty  of  a  misdemeanor.    •    •    •  •• 

There  are  facts  in  the  special  verdict  show- 
ing that  defendant,  having  kept  the  book  as 
specified  and  required  by  the  law,  refused, 
during  business  hours,  to  permit  R.  L.  Da  via, 
at  the  time  a  citizen  and  resident  of  Wake 
county,  N.  C,  to  inspect  such  book,  and  that 
said  Davis  was  seeking  information  from 
said  book  for  the  purpose  of  prosecuting  per- 
sons suspected  of  violating  the  laws  of  North 
Carolina.  This  refusal  is  made  a  misdemean- 
or by  the  statute,  and,  on  the  record,  there 
should  be  a  conviction  of  defendant  if  this  is 
a  valid  law.  It  has  been  so  recognized  with 
us  in  State  v.  WUkerson,  164  N.  C.  431,  79 
S.  E  888,  and  in  State  v.  Lee,  164  N.  C.  533, 
80  S.  E.  405 ;  and,  on  these  and  other  authori- 
ties applicable,  we  are  of  opinion  that  the 
court  below  erred  in  directing  that  a  verdict 
of  not  guilty  should  be  entered. 

It  is  chiefly  urged  against  the  validity  of 
the  statute  and  the  attempted  procedure  un- 
der It  that  spirituous  liquors,  in  certain  in- 
stances, being  stUl  recognized  as  a  legitimate 
subject  of  Interstate  commerce,  are  protected 
from  such  interference  by  the  oonunerce 
clause  of  the  federal  Constitution  and  au- 
thoritative decisions  construing  It,  and  that 
such  protection  continues  until  a  given  ship- 
ment is  delivered  to  the  consignee  in  a  contin- 
uous course  of  transit,  citlngr  among  other 
cases,  McNeil  v.  So.  Ry.,  202  U.  S.  543,  26 
Sup.  Ct  722,  50  L.  Ed.  1142 ;  Leisy  v.  Hardin, 
135  U.  S.  100,  10  Sup.  Ct  681,  34  L.  Ed.  128 ; 
Bowman  v.  Railroad,  125  U.  S.  465,  8  Sup.  Ct, 
689,  31  L.  Ed.  700,  and  other  cases. 

Prior  to  the  enactment  of  the  Webb-Kenyon 
Law,  thifl  position  might  very  well  have  been 
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recognized  as  controlling,  but  it  is  an  estab- 
lished principle  that,  when  a  statute  contains 
a  definite  grant  of  power;  it  will  be  so  con- 
strued as  to  authorize  all  things  necessary  to 
accomplish  the  expressed  purpose  of  the 
grant  Dewey  v.  Railroad,  142  N.  C.  at  page 
400,  55  S.  E.  292,  citing  Sutherland  on  Statu- 
tory Construction,  §§  341-348,  p.  427  et  seq. 
(erroneously  printed  In  Dewey's  Case  as  page 
518),  and  Enlich  on  Interpretation  of  Stat- 
utes, §  418.  And  this  statute,  as  we  have  en- 
deavored to  show,  having  made  certain  in- 
terstate shipments  of  intoxicating  liquors  il- 
legal and  brought  the  same  within  the  police 
power  of  the  state  as  soon  as  they  come  with- 
in its  territory,  should  be  held  to  confer  upon 
the  state  authorities  the  right  to  make  the 
rules  and  regulations  required  and  reason- 
ably designed  to  make  such  power  effective. 
The  Wilson  Act,  as  we  have  seen,  brought 
these  liquors  under  state  control  as  soon  as 
delivered  to  the  consignee;  and  to  hold,  as 
defendant  contends,  that  the  Webb-Kenyon 
Act  did  no  more  thaii  this  would  be  to  deprive 
the  written  statute,  enacted  after  full  and  ex- 
tensive discussion  and  passed  over  a  Presi- 
dent's veto,  of  any  and  all  significance.  And 
to  set  aside  a  ^regulation  of  this  character,  in- 
tended and  reasonably  calculated  to  enable 
the  state's  officers  and  agents  to  ascertain 
whether  interstate  shipments  of  whisky  are 
or  are  not  within  state  control  and  subject  to 
state  regulation,  would  well-nigh  render  the 
statute  of  no  practical  value  to  the  communi- 
ties it  was  intended  to  benefit  The  regula- 
tion now  objected  to  puts  no  burden  on  inter- 
state commerce,  but  Is  only  a  police  regula- 
tion, reasonably  designed  to  carry  out  the 
purpose  of  the  statute  and  make  effective  the 
power  referred  to  the  state  by  reason  of  the 
federal  enactment  and  comes  well  within  the 
principle  on  which  quarantine  and  inspection 
and  other  state  and  local  laws  and  regulations 
are  based  and  upheld,  many  of  them  stated 
with  approval  in  the  Minnesota  Rate  Cases, 
230  U.  S.  352, 402,  400,  408,  33  Sup.  Ct  729,  57 
Lu  Ed.  1511 ;  Mo.  Pac  Ry.  v.  Larabee  Mills, 
211  U.  S.  612-022,  29  Sup.  Ct  214,  53  L.  Ed. 
352,  and  other  cases  of  like  purport 

[6,  8]  It  is  further  contended,  not  only  that 
this  state  legislation  Invades  a  field  exclu- 
sively  referred  by  the  Constitution  to  federal 
regulation,  but  that  on  this  particular  sub- 
ject. Congress  has  specially  acted,  and  that 
this  state  legislation  is  in  direct  violation  of 
the  federal  statute  intended  to  control  the 
matter,  and  by  which  interstate  carriers  are 
prohibited  from  keeping  any  ''accounts,  rec- 
ords or  memoranda  other  than  those  prescrib- 
ed by  the  Interstate  Commerce  Commission." 
Section  20  of  the  act  to  regulate  commerce 
(chapter  104,  i  20,  Laws  U.  S.  1887,  and 
amendments  thereto  in  section  8592,  4  Com- 
piled Statutes  U.  S.  pp.  3872,  3873) . 

If  it  be  conceded  that  there  is  direct  con- 
flict between  the  state  statute  and  the  provi- 
sion of  the  federal  law  concerning  this  sub- 


ject, and  we  are  right  in  the  position  that, 
when  Congress  made  certain  interstate  ship- 
ments of  hitoxicating  liquor  illegal  and  re- 
ferred the  regulation  thereof  to  the  police 
power  of  the  states,  It  thereby  granted  the  in- 
cidental right  to  make  this  power  effective, 
in  that  case  the  Webb-Kenyon  Law,  being  the 
later  expression  of  the  congressional  will, 
might  very  well  be  construed  to  modify  to 
that  extent  the  former  federal  laws  and  regu- 
lations oh  the  subject  But  in  fact  there  is 
no  conflict  Taking  judicial  notice  of  the  reg- 
ulations of  the  action  of  the  Interstate  Com- 
merce Commission,  which  we  are  permitted 
to  do,  when  the  regulations  of  an  important 
governmental  department,  made  pursuant  to 
a  public  statute  and  designed  and  intended 
to  control  the  general  public  have  the  force 
of  a  public  law  (State  v.  Railroad,  141  N.  C. 
846,  54  S.  E.  294),  we  know  that,  pursuant  to 
this  public  statute,  the  Interstate  Commerce 
Commission  has  required  interstate  carriers 
to  keep  a  standard  and  uniform  set  of  books, 
showing  the  movements  of  trafilc,  and  that  it 
is  done  with  a  view  to  facilitate  examination 
by  official  agents  and  to  remove  or  minimize, 
as  far  as  possible,  the  opportunity  to  discrim- 
inate among  shippers;  and  there  is  nothing 
in  this  state  statute  that  in  any  way  militates 
against  the  requirement  or  purpose  of  such  a 
regulation.  The  book  required  by  the  state 
law  is  simply  an  excerpt  from  the  books 
which  the  carrier  is  required  to  keep  by  the 
Commission,  and,  recognizing  this,  the  facts 
show  that  the  defendant  had  actually  kept 
the  book  in  this  instance.  Being,  as  stated, 
only  an  extract  from  the  carrier's  general 
records,  such  a  book  is  no  burden  on  com- 
merce, but  only  a  reasonable  police  regulation, 
necessary  to  the  effective  regulation  and  con- 
trol of  a  subject  submitted  to  it  by  the  feder- 
al law. 

[7]  We  were  referred,  on  the  argument  to 
a  federal  statute  (36  Stat  553, 1  Fed.  Statutes 
Anno.  Supp.  1912,  p.  122,  4  CompUed  St  § 
8583,  subsec.  6)— 4hat  which  forbids  disclo- 
sures as  to  interstate  shipments  without  con- 
sent of  the  shipper,  which  may  be  used  by 
competitors  to  the  shipper's  disadvantage.  If 
it  be  assumed  that  this  statute  is  otherwise 
relevant  the  act  itself  contains  the  proviso: 

'That  nothing  in  this  act  shall  be  construed 
to  prevent  the  giving  of  such  information  in  re- 
sponse to  any  legal  process  issued  under  the  au- 
thority of  any  state  or  federal  court,  or  to  any 
officer  or  agent  of  the  United  States,  or  of  any 
state  or  territory,  in  the  exercise  of  his  powers, 
or  to  any  officer  or  other  fully  authorized  per- 
son seeking  such  information  for  persons  charg- 
ed with  or  suspected  of  crime,"  etc. 

The  state  statute  provides  that  the  book 
required  to  be  kept  shall  be  open  to  any  offi- 
cer or  citizen  of  the  state  during  business 
hours,  and  this  constitutes  any  citizen  an  au- 
thorized agent  of  the  state  for  the  purpose 
jlndidated,  bringing  the  applicant  iu  the 
present  instance,  R.  L.  Davis,  directly  within 
the  intent  and  meaning  of  the  provision  in 
the  federal  law.    It  is  well  understood  that 
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offenders  against  regulations  of  this  char- 
acter are  Insistent,  enterprising,  and  elusive, 
and  we  see  no  reason  why  the  state  should 
not  commit  the  duty  to  any  of  Its  citizens,  as 
being  required  to  a  proper  enforcement  of 
the  law  on  the  subject. 

[8]  The  matter  having  been  referred  to  the 
police  power  of  the  state,  the  question  of 
method  must  be  left  largely  to  the  state's 
discretion;  entirely  so,  unless  the  regulation 
should  offend  against  some  constitutional 
principle.  The  one  in  question  here,  as  we 
have  endeavored  to  show,  and  owing  to  the 
Webb-Kenyon  Act,  is  not  within  the  com- 
merce clause  of  the  federal  Constitution;  no 
more  is  it  inhibited  by  the  fourteenth  amend- 
ment, which  has  been  repeatedly  held  not  to 
Impair  the  exercise  of  the  police  power  (In 
re  Converse,  137  U.  S.  624,  11  Sup.  Ct  191, 
34  L.  Ed.  706;  Barbier  v.  Connolly,  113  U.  S. 
27,  6  Sup.  Ct  357,  28  L.  Ed.  923) ;  and  the 
provision  constituting  any  citizen  an  author- 
ized agent  of  the  state  for  the  enforcement 
of  the  law  is  not  near  so  searching  or 
stringent  as  many  police  regulations  which 
have  been  approved  by  the  courts  (Patsone  v. 
Pennsylvania,  232  U.  S.  138,  34  Sup.  Ct.  281, 
58  L.  Ed.  539 ;  Silz  v.  Hesterberg,  211  U.  S. 
31,  29  Sup.  Ct.  10,  53  L.  Ed.  75;  Lawton  v. 
Steele,  152  U.  S.  133,  14  Sup.  Ct.  499,  38  L. 
Ed.  385).  This  last  upholding  a  law  of  New 
York,  which  authorized  any  person  to  destroy 
fish  nets,  set  or  maintained  on  the  waters  of 
the  state  in  violation  of  the  state  statutes. 
A  principle  applied  in  our  own  state  in  Dan- 
iels V.  Homer,  139  N.  C.  219,  61  S.  E.  992, 
3  L.  R.  A.  (N.  S.)  997.  There  are  also  many 
decisions  sustaining  legislation  by  which  the 
production  and  examination  of  books  have 
been  compelled  and  provided  for.  Interstate 
Commerce  Commission  v.  Baird,  194  U.  S.  25, 
24  Sup.  Ct.  563,  48  L.  Ed.  860;  In  re  Chap- 
man, 166  U.  S.  661, 17  Sup.  Ct.  677,  41  L.  Ed. 
1154;  Santa  P6  B.  B.  v.  Davidson  et  al.  (C. 
'O  149  Fed.  603.  And  it  will  be  noted  fur- 
ther that  the  state  statute  (section  7)  con- 
tains provision  that  no  person  testifying  shall 
be  prosecuted  for  any  offense  done  or  par- 
ticipated in  by  him,  nor  shall  any  discovery 
made  by  such  witness  be  used  against  him 
in  any  penal  or  criminal  action. 

In  this  connection,  we  were  cited  by  coun- 
sel for  defendant  to  the  case  of  Ezell  v.  City 
of  Atlanta,  140  Ga.  197,  78  S.  B.  821,  in 
which  a  municipal  ordinance  of  the  City,  re- 
quiring carriers,  on  receipt  of  spirituous  liq- 
uors, etc.,  to  make  out  a  list  and  report  same 
to  the  police  authorities,  was  declared  void 
by  the  Supreme  CJourt  of  Georgia.  This  de- 
cision was  made  on  the  ground  that  the  ordi- 
nance In  question  was  an  unwarranted  in- 


terference with  Interstate  commerce  and  in 
violation  of  section  20  of  the  Interstate  Com- 
merce Act  and  the  amendments  to  the  same. 
The  requirements  of  the  said  ordinance  are 
much  more  elaborate  and  exacting  than  the 
provision  of  the  state  statute  which  we  are 
considering,  and  the  same  might  be  dis-  - 
tlngulshed  on  the  ground  that  the  ordinance 
amounted  to  a  burden  on  Interstate  com- 
merce. The  case,  however,  was  presented  on 
facts  occurring  before  the  passage  of  the 
Webb-Kenyon  Law,  and  the  court  is  careful 
to  note  that  the  effect  of  that  law  on  the 
question  was  in  no  wise  considered. 

[9]  It  was  finally  insisted  that  the  state 
statute  is  in  conflict  with  the  federal  Crim- 
inal Code,  §§  238,  239,  on  the  ground  that 
the  first  prohibits  delivery  of  these  ship- 
ments to  any  one  but  the  consignee  or  on  his 
written  order,  whereas  the  state  law  re- 
quires an  addition  that  the  name  of  tlie 
recipient  shall  be  signed  in  the  book,  etc; 
and  the  second*  in  effect,  forbids  the  ship- 
ment of  whisky  C.  O.  D.  But  it  will  be  ob- 
served that  both  of  these  provisions  of  the 
federal  Code  are  prohibitive  in  character; 
and  the  subsequent  federal  legislation  hav- 
ing made  certain  shipments  of  whisky  il- 
legal and  placed  them  under  the  police  power 
of  the  state,  including  the  right  to  make  all 
rules  and  regulations  concerning  them  reason- 
ably required  to  make  its  control  effective, 
there  is  nothing  to  prevent  the  state  from 
making  further  regulations  on  the  subject 
which  do  not  confiict  but  are  in  addition  to 
the  federal  requirements. 

For  the  reasons  stated,  and  on  the  facts 
established,  we  are  of  opinion  that  the  court 
below  should  have  held  the  defendant  srnilty. 
This  will  be  certified  that  a  general  verdict 
of  guilty  be  entered  below  and  the  court  pro- 
ceed to  judgment 

Beversed. 

Defendant's  AppeaL 

[18]  It  Is  the  established  position  with  us 
that  no  appeal  lies  for  defendant  in  a  crim- 
inal case,  except  from  a  judgment  on  con- 
viction or  plea  of  guilty  or  some  judgment 
against  him  in  its  nature  final.  State  ▼. 
Ford,  88  S.  E.  831,  at  the  present  term;  State 
V.  Andrews,  166  N.  C.  349,  81  S.  E.  416;  State 
V.  Webb,  155  N.  C.  426,  70  S.  B.  1064.  The 
appeal  of  the  defendant,  therefore,  must  be 
dismissed,  but  without  prejudice  to  the  right 
to  have  its  positions  considered  and  its  rights 
made  available  by  proper  appellate  proce- 
dure on  the  entry  of  judgment  below  as  Indi* 
cated  in  the  state's  appeaL 

ippeal  dismissed. 


N.a) 
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THOMPSON  V.  JOHN  L.  ROPBR  LDMBBB 
CO.  et  aL       (No.  19.) 

(Supreme  Ooart  of  North  (Carolina.     Feb.  17, 

1915.) 

1.  Evidence  0=>183— Best  Btidenoe— Sbxb- 
ZFF'a  Deed— Recitals. 

The  reci^ls  in  a  deed  ezecated  pursuant 
to  a  judicial  decree  or  by  a  sheriff  upon  ex- 
ecution sale  are  only  secondary  evidence  of 
the  facts  recited,  and,  before  admission  for  that 
purpose,  the  loss  or  destruction  of  the  original 
record  must  be  clearly  shown* 

[Ed.  Note.— For  other  caaea,  see  Evidence, 
Cent  Dig.  §(  606-637;   Dec.  Dig.  <ds»183.] 

2.  Evidence   ^s»183— SBOONDAfirr    Evidence 
—Contents  ov  Deed. 

Secondary  evidence  of  the  contents  of  lost 
records  of  an  administrator's  petition  to  sell 
land  of  his  intestate  was  properly  excluded, 
where  it  appeared  that  the  clerk  of  the  coun- 
ty court  who  searched  for  the  original  papers 
did  not  state  how  much  time  he  spent  in  the 
search,  nor  that  no  papers  could  be  found,  but 
that  he  satisfied  himself  that  they  could  not  be 
found  ''easily/'  and  that  he  was  ''unable  to 
tell  whether  they  could  be  found  or  not,'*  and 
a  mark  on  certain  v&pen  of  record  entitled 
"Account  of  sale  and  inventory  1863,"  one  of 
which  was  entitled  "Estate  of  P.,  deceased,  in 
account  with  T.,  administrator,"  was  of  itself 
too  meager  to  furnish  evidence  of  the  proceed- 
ings for  the  administrator's  sale. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
C^ent.  Dig.  H  606-637;    DecTDig.  <8=»183.] 

S.  Deeds  ^=»13  —  Judioiai*  SAiiES  ^=960  — 
Deed   to  Deceased   Orantes— Equftablb 

ISSTATB  or  HEIBS. 

A  deed  executed  In  judicial  proceedings 
to  a  grantee  then  dead  was  void,  but  upon  proof 
of  payment  of  the  purchase  price  bid  at  the 
sale  an  equitable  estate  would  be  vested  in 
his  heirs. 

[Bki.  Note.— For  other  cases,  see  Deeds,  (I^nt. 
Dig.  »  21,  22;  Dec  Dig.  <d=»13;  Judicial 
Sales,  Cent  Dig.  H  90-^,  96 ;  Dec.  Dig.  <d=» 
60.] 

4.  QuiBTiNO  Title  ^s»10~RiaHT  to  Main- 
tain—Bouitablii  Title. 

A  civil  action  to  try  title  to  land  may  be 
maintained  upon  an  equitable  title. 

[Ed.  Note.— For  odier  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  §|  3&-42 ;  Dec.  Dig.  <d=s>10.  J 

Appeal  from  Superior  0)urt,  Pasquotank 
County;  Carter,  Judge. 

Action  to  try  title  to  land  by  one  Thompson 
against  the  John  It.  Roper  l^umber  Ck>mpa- 
ny  and  others.  Judgment  of  nonsuit,  and 
plaintiff  excepted  and  appealed.    Affirmed. 

This  is  a  dvll  action  to  try  title  to  land. 
The  plaintiff  relies  upon  a  chain  of  paper  ti- 
tie,  originating  with  four  grants  to  Jono- 
than  Herring,  with  which  the  plaintiff  seeks 
to  connect  himself  by  .mesne  copveyances. 
In  deraigning  his  title,  the  plaintiff  is  com- 
pelled to  show  title  to  the  locus  in  quo  in 
William  B.  Shephard  and  the  heirs  of  Ann 
Pettlgrew,  whose  heirs  at  law  or  devisees  the 
Individual  defendants  admittedly  are.  In 
farther  deraigning  his  title,  the  plaintiff  is 
compelled  to  rely  upon  two  deeds,  necessa- 
ry links  in  his  chain  of  title,  as  follows,  to 
wit:  First  A  deed  of  date  September  6, 
1863,  from  Ehriughaus,  clerk  and  master,  to 


Joseph  Pilchard,  and  further  purporting  to 
have  been  executed  under  the  authority  of  a 
decree,  in  a  certain  special  proceeding,  to  sell 
said  lands  for  partition,  instituted  by  Wil- 
liam B.  Shephard  and  the  heirs  of  Ann  Petti- 
grew,  at  spring  term,  1850,  of  Pasquotank 
county  court  of  equity.  Second.  A  certain 
paper  writing,  dated  March,  1854,  purporting 
to  be  a  deed  from  James  Taylor,  administra- 
tor of  Joseph  Prichard,  to  Matchett  Taylor. 
The  plaintiff  contends  that,  even  if  the  deed 
from  the  clerk  and  master  to  Joseph  Prich- 
ard be  void,  still  the  equitable  title  to  the 
locus  in  quo  vested  in  Joseph  Prichard,  by 
virtue  of  his  purchase  at  the  master's  sale. 
It  appears  from  the  evidence,  introduced  by 
the  plaintiff,  that,  at  the  time  of  the  ex- 
ecution of  said  deed,  to  wit,  September  6, 
1858,  Joseph  Prichard  was  dead.  The  deed 
of  James  Taylor,  administrator,  contains  the 
usual  recitals  showing  a  sale  to  make  assets, 
but  the  proceedings  and  records  under  which 
it  was  made  were  not  introduced. 

To  establish  the  loss  or  destruction  of  such 
original  record  and  proceeding,  the  plain- 
tiff relies  on  the  evidence  of  Q.  R.  Little, 
clerk  of  the  court  of  Pasqootank  county,  who 
testified  as  follows: 

''I  hold .  in  my  hands  some  pajpers  marked, 
'Account  of  sale  and  inventory  1853,'  which  I 
found  in  the  files  in  my  office  where  such  ac- 
counts are  kept.  One  of  these  accounts  is  en- 
titled the  ''Estate  of  Joseph  Prichard,  deceased, 
in  account  with  James  Taylor,  administrator, 
interest  calculated  up  to  the  1st  of  September. 
1853.  I  have  made  search  for  the  petition  of 
James  Tayloiv  administrator  of  Joseph  Prichard, 
to  sell  the  lands  of  his  intestate  for  assets,  but 
did  not  find  them.  I  have  found  some  entries 
in  the  petition  dodcet  and  the  appearance 
docket  I  have  seen  no  original  papers.  I 
made  a  search  to  satis^  myself  that  it  could 
not  be  found  easily.  I  don*t  know  whether 
counsel  understand  or  not.  Most  of  the  rec* 
ords  about  this  date  are  down  there  in  such 
a  condition  that  I  am  unable  to  tell  whether 
they  can  be  found  or  not.  They  have  not 
been  filed  and  indexed,  and  from  the  search  I 
made  I  was  enable  to  find  them.  The  record 
which  I  referred  to  just  now  was  the  docket 
record.** 

The  plaintiff  further  offered  certain  docket 
entries,  for  the  appearance  and  civil  docket, 
December  term,  1852,  of  the  court  of  pleas 
and  quarter  sessions  of  Pasquotank  coun- 
ty as  follows: 

Docket  Entry  No.  2.  ''No.  &  Petition  to 
make  realty  assets.  James  Taylor,  administra- 
tor, to  the  court  and  against  the  heirs  at  law. 
Report  made  and  confirmed.     Oost  paid." 

At  the  conclusion  of  the  evidence,  his  hon- 
or entered  Judgment  of  nonsuit,  and  the 
plaintiff  excepted  and  appealed. 

Ward  ^  Grimes,  of  Washington,  N.  C, 
Ward  &  Thompson,  of  Elizabeth  City,  and 
Winston  &  Biggs,  of  Raleigh,  for  appellant 
J.  Kenyon  Wilson,  of  Elizabeth  City,  and 
Small,  Macliean,  Bragaw  &  Rodman,  of  Wash- 
ington, N.  C,  for  appellee  Roper  Lumber  Co. 
Pruden  &  Pruden,  of  Bdenton,  and  P.  W.  Mo- 
MuUan,  of  Hertford,  for  Individual  appellees. 


For  othw  cases 
84  S.E.— 19 
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ALLEN,  J.  The  deed  from  Taylor,  admln-> 
Istrator,  and  the  Judicial  proceedings  author- 
izing Its  execution,  are  necessary  links  In 
the  chain  of  title  of  the  plaintiffs,  and,  un- 
less established  by  competent  evidence,  the 
judgment  of  nonsuit  must  be  affirmed.  The 
deed  was  introduced  in  evidence,  but  the  ju- 
dicial proceedings  were  not  produced;  the 
plaintiff  relying  on  the  recitals  in  the  deed 
to  prove  their  existence  and  contents. 

[1]  It  is  well  established  that  the  recitals 
in  a  deed  executed  pursuant  to  a  judicial  de- 
cree, or  by  a  sheriff  upon  an  execution  sale, 
are  evidence  of  the  facts  recited;  but  they 
are  only  secondary  evidence,  and,  before  be- 
ing admitted  for  that  purpose,  the  loss  or 
destruction  of  the  original  record  must  be 
clearly  proven.  Isley  v.  Boon,  109  N.  C.  555, 
13  S.  E.  795;  Person  v.  Boberts,  159  N.  O. 
168,  74  S.  E.  322. 

[2]  The  law  has  also  fixed  the  standard  by 
which  the  loss  or  destruction  of  the  orlg^al 
record  must  be  established. 

In  Byrd  v.  CJolllns,  159  N.  O.  641,  75  S.  B. 
1073,  the  court  quoted  from  Avery  v.  Stew- 
art, 134  N.  C.  289,  46  S.  E.  520,  and  applied 
the  rule  that: 

"It  the  instrument  is  lost,  the  party  is  re- 
quired to  give  some  evidence  that  such  a  paper 
once  existed,  though  slight  evidence  is  suffi- 
cient for  this  purpose,  and  that  a  bona  fide 
and  diligent  search  has  been  unsuccessfully 
made  for  it  in  the  place  where  it  was  most 
likel^r  to  be  found,  if  the  nature  of  the  case 
admits  such  proof.  What  degree  of  diligence 
in  the  search  is  necessary  it  is  not  easy  to  de- 
fine, as  each  case  depends  much  on  its  peculiar 
circumstances;  and  the  question  whether  the 
loss  of  the  instrument  &  sufficiently  proved 
to  admit  secondary  evidence  of  its  contents 
is  to  be  determined  by  the  court  and  not  by 
the  jury.  But  it  seems  that,  in  general,  the 
party  is  expected  to  show  that  he  has  in  good 
taith  exhausted,  in  a  reasonable  degree,  all 
the  sources  of  information  and  means  of  dis^ 
covery  which  the  nature  of  the  case  would 
naturally  suggest  and  which  are  accessible  to 
him." 

Applying  this  rule,  it  Is  manifest  that  the 
plaintiff  has  not  met  Its  requirements.  The 
clerk  who  searched  for  the  original  papers 
does  not  say  how  much  time  he  spent  In  the 
search,  nor  that  no  papers  can  be  found,  but 
that  he  satisfied  himself  they  could  not  be 
found  "easily,"  and  that  he  Is  "unable  to  tell 
whether  they  can  be  found  or  not"  The 
docket  entry,  standing  alone.  Is  also  too  mea- 
ger to  furnish  evidence  of  the  proceedings 
and  the  record. 

It  does  not  show  whose  administrator  Tay- 
lor was,  nor  whose  heirs  were  defendants, 
nor  is  there  any  reference  to  the  land  sold. 

[3, 4]  The  deed  to  Prichard,  which  was  ob- 
jected to,  is  void,  as  contended  by  the  de- 
fendant, because  the  grantee  named  was 
dead  at  the  time  of  Its  execution.  Neal  vj 
Nelson.  117  N.  C.  406,  23  S.  E.  428,  53  Am. 
St  Bep.  590.  But,  upon  proof  of  payment 
of  the  purchase  price  bid  at  the  sale,  an 
equitable  estate  would  be  vested  in  the  heirs 
of  the  purchaser,  and  it  is  well  settled  in 


this  state  that  an  action  may  be  maintained 
on  an  equitable  title.  Gondry  v.  Cheshire, 
88  N.  C.  375;  Brown  v.  Hutchinson,  155  N. 
C.  207,  71  S.  E.  302.  And  in  our  opinion 
there  was  circumstantial  evidence  of  pay- 
ment 

If  the  controversy  should  again  be  litigat- 
ed, it  would  be  well  to  have  separate  find- 
ings upon  the  question  of  payment  in  fact, 
and  payment  by  presumption  from  lapse  of 
time. 

Affirmed* 


vf. 
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BABCLIPF  T.  NOBFOLK  SOUTHEBN  B. 

00.     (No.  25.) 

(Supreme  €k>urt  of  North  Carolina.     Feb.  X7t 

19150 

1.   WATEnUB  AND  WaTEB  CoUBSBS  <=»126— DI- 
VERSION  OF  SUBFAOB  WaTEB  TO  INJTTBT  OF 

LOWEB   Pbopbietob. 

In  an  action  for  flowing  lands,  a  motion 
for  nonsuit  was  properly  dismissed,  where 
there  was  evidence  that  defendant  railroad 
drained  a  swamp  of  surface  water  through 
which  its  right  of  way  passed  in  1881,  and  in 
1911  enlarged  the  ditches,  but  failed  to  en- 
large a  culvert  to  accommodate  the  increased 
flow  of  water,  thereby  setting  it  back  on  plain- 
tiffs land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {{  139,  141,  142; 
I>ec  Dig.  <8=>126.] 

2.  Waters  and  Wateb  Coxtbsbs  ^=s>119 — 
Natural  Stkeau&— Drainaob. 

One  may  drain  sarface  waters  into  a  nat- 
ural stream  without  thereby  coming  under 
liability  to  a  lower  riparian  proprietor  for 
damage  caused  by  the  increased  flow. 

W;Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  0  131-134;    Dec 
Dig.  <S=»119.1 

3.  Limitation  of  Actions  ^=3>55— Statutb 
OF  Limitations— Beginning  of  Pebiod — 
AccRUAii  OF  Cause  of  Action. 

Where  defendant  railroad  drained  a  swamp 
of  surface  water  through  which  its  right  <d 
way  passed  in  1881,  and  in  1911  enlarged  the 
ditches,  but  failed  to  enlarge  a  culvert  to  ae- 
commodate  the  increased  flow,  thereby  setting 
it  back  on  plaintifiTs  land,  the  latter's  cause 
of  action  accrued  in  1911;  and  he  can  recover 
only  such  damages  as  accrued  within  three 
years  prior  to  the  bringing  of  the  action,  or  he 
might  have  sued  for  permanent  injuries  with- 
in five  years  of  the  enlargement  of  the  ditches. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §f  299-306;  Dec  Dig« 
^=»55.] 

4.  Damages  ^ss»62— Diversion  of  SuRfFACK 
Watert— Duty  of  Lower  Proprietor  to 
Drain  Overflowed  Lands. 

A  lower  proprietor  is  under  no  duty  to 
avoid  dan^ges  to  hia  land  from  surface  water 
diverted  upon  it  by  an  upper  proprietor  by 
carrying  off  such  water  in  ditches. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §{  119-131;    Dec.  Dig.  «=>62.] 

Appeal  from  Superior  Court,  Pasquotairk 
County;   Carter,  Judge. 

Action  by  B.  C.  Barcliff  against  the  Nor- 
folk Southern  Bailroad  Company.  Motion 
for  nonsuit  denied,  and  defendant  appeals. 
Affirmed. 


4s9For  othar  cases  see  lame  topio  and  KBY-NUMBBB  in  all  Key-Numbered  Digests  and  Indszss 
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J.  Kenyon  Wilson,  of  Elizabeth  City,  for 
appellant  Thomas  J.  Markham  and  Aydlett 
&  Simpson,  all  of  Elizabeth  City,  for  appel- 
lee. 

CLARK,  C.  J.  This  is  an  action  for  dam- 
ages for  diverting  surface  water  from  the 
right  of  way  of  the  defendant  and  ponding 
it  back  upon  the  plaintiff.  The  defendant  in 
building  its  roadbed  in  1881  passed  through 
several  thousand  acres  of  low,  boggy,  and 
uncleared  land,  a  portion  of  which  formed 
a  basin  in  which  all  water  falling  on  this 
area  and  surrounding  lands  accumulated  and 
stood  until  it  passed  off  by  percolation  or 
evaporation.  The  defendant,  in  order  to 
maintain  its  roadbed  through  this  basin, 
found  it  necessary  to  drain  somewhere,  and 
for  that  purpose  cut  two  six-foot  lateral 
ditches  along  its  right  of  way,  and  then,  in 
order  that  the  water  on  the  eastern  side 
might  be  carried  through  to  the  western  l^ide, 
it  put  a  culvert  under  its  roadbed,  whereby 
the  water  which  would  have  drained  east,  if 
at  all,  was  carried  to  the  western  side.  To 
let  it  out  of  this  basin,  the  defendant  secured 
the  use  of  an  old  ditch  known  as  the  '*Terry" 
ditch,  and,  cutting  a  connecting  ditch  125 
yards  from  its  right  of  way  through  the  rim 
of  the  basin,  drained  the  diverted  water 
down  the  '"Terry"  ditch  some  800  yards  to 
the  county  road  ditch,  and  thence  along  the 
road  180  yards  to  where  the  ditch  crossed 
the  county  road  through  a  culvert.  In  1911 
the  defendant  enlarged  these  ditches  from 
their  right  of  way  to  the  county  road  and 
along  the  county  road  to  an  eight-foot  ditch, 
but  left  the  culvert  at  the  county  road  not 
enlarged,  and  did  not  extend  the  ditch  beyond 
the  county  iroad.  • 

[1  ]  The  motion  to  nonsuit  was  properly  de- 
nied. The  principle  is  well  settled  that  an 
upper  proprietor  can  increase  and  accelerate 
the  flow  of  water  from  his  land,  but  such  flow 
of  water  must  not  be  diverted,  to  the  detri- 
ment of  the  lower  proprietor.  Briscoe  v. 
Parker,  145  N.  O.  17,  58  S.  E.  443 ;  Mizell  v. 
McGowan,  125  N.  C.  439,  84  S.  E.  538;  Ho- 
CQtt  V.  Railroad,  124  N.  C.  214,  32  S.  E.  681. 
There  is  evidence  tending  to  show  that  the 
increased  flow  of  the  water  collected  hy  the 
defendant's  ditches  and  carried  down  through 
the  other  ditches  to  the  culvert  at  the  county 
road  was  there  impeded  and  backed  up,  over- 
flowing and  damaging  the  plaintiff's  land,  be- 
cause the  culvert  was  not  enlarged  with  the 
enlargement  of  the  ditches  above  It  The 
water  thus  carried  down  to  said  culvert,  and 
there  backed  up  on  the  plaintiff's  land,  was 
not  water  which  would  have  flowed,  if  at  all, 
eastward,  and  was  brought  under  the  de- 
fendant's roadbed,  and  thence  let  out  by  a 
ditch  cut  through  the  rim  of  the  basin,  down 
the  ditches  above  mentioned.  This  was  a 
diversion  of  water  to  the  plalntifTs  injury. 

[2]  "The  defendant  has  no  right  to  collect 
surface  water  into  a  ditch  not  adequate  to 


receive  it,  and  thus  flood  and  injure  the  lands 
of  another."  Staton  v.  R.  R.,  109  N.  C.  341, 
13  S.  E.  934 ;  Jenkins  v.  R.  R.,  110  N.  C.  444, 
447,  15  S.  E.  193.  This  is  not  the  case  of 
draining  into  a  natural  waterway  increasing 
its  flow,  which  defendant  had  a  right  to  .do, 
but  is  a  case  of  collecting  surface  water  into 
an  inadequate  ditch,  which  did  not  reach  a 
natural  water  course,  diverting  it  and  lead- 
ing it  down  to  a  point  where,  by  reason  of 
the  insufficient  exit,  it  was  backed  up  and 
overflowed  the  plaintifTs  land.  Mizell  v.  Mc- 
Gowan, 120  N.  C.  134,  26  S.  E.  783 ;  Briscoe 
V.  Parker,  145  N.  C.  17,  58  S.  B.  443 ;  Daven- 
port y.  Railroad,  148  N.  C.  288,  62  S.  E.  431, 
128  Am.  St  Rep.  599. 

In  Brown  v.  Railroad,  165  N.  0.  396,  81 
S.  E.  452,  the  court  said  that  the  higher  own- 
er "cannot  artiflcially  Increase  the  natural 
quantity  of  water,  or  change  its  natural  man- 
ner of  flow,  hy  collecting  it  in  a  ditch  and 
discharging  it  upon  the  servient  land  at  a  dif- 
ferent place  or  in  a  different  manner  from 
its  natural  discharge." 

[3]  TUs  cause  of  action  did  not  accrue 
till  1911,  when  the  enlargement  of  the  ditdi 
and  the  defendant's  failure  to  lengthen  and 
enlarge  the  same  at  the  mouth  caused  the 
flooding.  No  damage  had  accrued  to  plaintiff 
till  that  time,  and  no  action  oould  have  been 
maintained.  The  injury  was  not  caused  by 
the  ditches  dug  in  1881,  but  by  the  deepening 
and  enlarging  of  them  in  1911,  whereby  the 
additional  water  was  carried  down  and  was 
stopped  by  the  failure  to  enlarge  the  culvert 
at  the  public  road  and  to  carry  the  ditch  fur- 
ther on.  It  is  true  the  ditches  dug  in  1881 
diverted  the  water,  but  it  was  carried  by 
the  plaintiff's  land,  and,  the  exit  being  suffi- 
cient, the  water  was  not  ponded  back  on  him, 
and  he  suffered  no  damage.  The  statute  of 
limitations  began  to  run,  therefore,  only  with 
the  enlargement  of  the  ditches  in  1911,  and 
the  overflow  then  caused  by  the  insufficient 
exit  afforded  by  the  culvert  Roberts  v.  Bald- 
win, 155  N.  C.  277,  71  S.  Bl  319 ;  Parks  v. 
Railroad,  143  N.  C.  289,  55  S.  B.  701, 12  L.  R. 
A.  (N.  S.)  680 ;  Hocutt  v.  RaUroad,  124  N.  C. 
219,  32  S.  E.  681. 

The  diversion  of  the  water  began  in  1881, 
but,  having  caused  no  damage  to  plaintiff,  he 
could  not  bring  an  action  for  damagea  If 
the  acoeleration  in  1911  was  of  a  natural 
flow,  this  would  not  give  a  ground  of  action ; 
but  it  is  the  acceleration  of  diverted  water 
which  caused  the  damage. 

The  plaintiff  is  entitled  to  recover  such 
damages  as  accrued  within  three  years  prior 
to  the  commencement  of  this  action,  or  he 
could  recover  permanent  damages  in  an  ac- 
tion brought  therefor  within  5  years  after  the 
enlargement  of  the  ditch,  and  the  ponding 
back  of  the  diverted  water  by  the  insuffi- 
cient culvert,  unless  by  acquiescence  for  20 
years  the  presumption  of  a  grant  or  easement 
had  arisen.  Roberts  v,  Baldwin,  151  N.  C. 
408,  66  S.  B.  346. 
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[4]  The  lower  proprietor  Is  not  required  to 
avoid  damages  to  his  land  In  sach  case  by 
digging  ditches  to  carry  off  surface  water 
wrongfully  diverted  trom.  Its  natural  flow  by 
the  upper  proprietor  to  his  damage.  Roberts 
V.  Baldwin,  155  N.  C-  281,  71  S.  E.  319. 

No  error. 


a68  N.  C.  246) 

WATERS  V.  KEAR.     (No.  29-30.) 

(Supreme  Court  of  North  'Carolina.     Feb.  17, 

1915.) 

Damages  €=>62-~MiTiGATiON~DBAizTAaB  or 
SuBFAOB  Waters. 

The  owner  of  land  on  which  surface  wa- 
ters were  wrongfully  diverted  by  defendant  is 
not  required  by  law  to  permit  defendant  to 
dig  a  ditch  through  the  land,  or  to  dig  the 
ditch  himself  in  order  to  lessen  the  damages 
caused  by  the  wrongful  diversion. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent  Dig.  §|  119-181;    Dec  Dig.  <d=:>62.] 

Appeal  from  Superior  (>ourt,  Beaufort 
County ;   Bond,  Judge. 

Action  by  Josephine  Waters  agatost  Wiley 
M.  Kear.  Judgment  for  plaintiff,  on  special 
Issues  for  a  sum  less  than  the  general  ver- 
dict, and  both  parties  appeaL  Reversed  and 
remanded  for  the  entry  of  a  Judgment  on  the 
general  verdict 

Ward  ft  Grimes,  of  Washington,  N.  a,  for 
plaintiff.  Daniel  ft  Warren,  of  Washlngt<m, 
N.  C,  for  defendant 

CLARK,  O.  J.  This  Is  an  action  for  dam- 
ages to  plalntUTs  crops  and  his  land  by  the 
diversion  of  surface  water.  The  jury  found 
upon  the  Issues  submitted  that  the  defendant 
wrongfully  diverted  the  water  upon  the  lands 
of  the  plaintiff,  that  his  crops  had  been 
damaged  within  three  years  before  action 
brought  and  down  to  the  trial  $150,  and  that 
the  permanent  damage  to  his  land  was  $66. 

The  court  submitted,  as  additional  Issues, 
what  It  would  have  cost  the  plaintiff  to  have 
cut  certain  ditches,  marked  on  the  map, 
which  would  have  prevented  the  diverted 
water  .from  Injuring  the  plaintiffs  lands  and 
crops,  and  whether  the  defendant  offered  to 
cut  a  ditch  through  plaintiff's  land  which 
would  have  prevented  the  injury  and  which 
the  plaintiff  refused  to  let  the  defendant  cut 
The  Jury  having  found  that  the  water  was 
wrongfully  diverted  by  the  defendant  upon 
the  plaintiff's  land,  these  latter  Issues  and 
the  findings  thereon  are  Irrelevant  If  the 
water  was  wrongfully  diverted.  It  may  be 
that  It  would  have  been  good  neighborship, 
and  possibly  good  poUcy,  for  the  plaintiff  to 
have  permitted  the  defendant  to  have  cut 
a  ditch  through  his  land,  and  thu^  have 
avoided  any  damage  from  the  wrongful  diver- 
sion of  the  water.  If  it  would  have  had  that 
effect  But  the  defendant  had  no  legal  right 
to  require  this,  and  the  plaintiff  was  ^  not  re- 
quired to  assent  to  the  defendant  cutting  a 
ditch  through  his  land,  which  he  doubtless 
had  his  reason  for  not  wishing  to  be  put 


there,  simply  to  MleTe  the  defendant  from 
the  consequences  of  his  wrongful  act 

The  defendant's  remedy  in  sucSi  case,  if 
any,  was  to  have  had  the  right  of  way  con- 
demned through  the  plalntUTs  land  under  the 
Drainage  Act  He  certainly  had  the  remedy 
In  his  own  hands  of  abandoning  the  diversion 
of  the  water  and  draining  the  water  off  ac- 
cording to  Its  natural  flow.  A  somewhat 
similar  state  of  facts  Is  presented  and  dis- 
cussed in  Bardlff  v.  R.  R.,  84  S.  B.  290,  at 
this  term. 

The  court  below  should  have  rendered 
Judgment  in  favor  of  the  plaintiff  In  accord- 
ance with  the  verdict  on  the  second  and  third 
issues  for  $215. 

The  case  will  be  remanded  to  the  end  that 
Judgment  may  be  so  entered.  This  renders 
It  unnecessary  to  discuss  the  defendant's  ap- 
peal. 

In  defendant's  appeal,  no  error. 

In  plaintiff's  appeal,  reversed^ 

(168  N.  a  UL> 

SAVAGE  et  aL  v.  NORFOLK  SOUTHERN 
R.  CO.     (No.  36.) 

(Supreme  Court  of  North  Carolina.    Feb.  17» 

1915.) 

lizhitation  ov  actions  ^s>55— r01inixo  09 

Statutv. 

A  railroad  company  allowed  a  culvert  to 
fiU  up  so  that  water  was  cast  back  upon  plain- 
tiffiB'  land.  The  condition  existed  for  10  yean^ 
Held,  that  the  damage  caused  by  the  recurring 
overflow  was  not  caused  by  the  construction 
of  the  road  or  repairs  thereto^  Hence  Revisai 
1905,  §  394  (2),  does  not  apply,  and  plaintiff 
may  recover  any  damages  caused  by  overflows 
within  three  years  before  action  was  begun. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions^  Cent  Dig.  (t  299^306;  Dec.  Dig. 
^s^56.] 

Appeal  from  Superior  Court,  Gates  Coun- 
ty;  Carter^  Judge. 

Action  by  S.  -A.  Savage  and  others  against 
the  Norfolk  Southern  Railroad  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

W.  B.  Rodman,  of  Norfolk,  Ya.,  and  J.  K, 
Wilson,  of  BUzabeth  City,  for  appellant. 
Ward  &  Grlihes,  of  Washington,  N.  C  for 
appellees. 

CLARK,  C.  J.  This  Is  an  action  to  recover 
damages  for  ponding  water  on  the  land  an4 
crops  of  the  plaintiff.  The  east  side  of  plain- 
tiff's field  drains  towards  the  railroad  and  In- 
to the  lateral  ditches  along  its  track.  For- 
merly the  lead  ditch  went  under  the  roadbed* 
but  the  defendant  let  this  culvert  fill  up. 
This  turned  the  water  to  the  south  along  the 
railroad,  and  its  lateral  ditch  along  the  plain- 
tiff's field  has  filled  up  until  Its  bottom  Is 
higher  than  the  plaintiff's  ditch.  The  answer 
of  the  defendant  contends  that  the  plalntUTs 
ditch  is  too  low,  and  It  also  pleads  the  stat* 
ute  of  limitations. 

There  Is  no  question  of  accelerating  or  In- 


^sdFor  other  cases  see  same  topic  and  KET-NUMBBR  in  all  Key -Numbered  Digests  and  Indexes 


B.a) 


PAINTER  V.  WESTERN  UNION  TBIiEGRAPH  CX). 


293 


creasing  the  flow  of  the  water.  But  it  Is  sim- 
ply a  question  of  fact  as  to  whether  the  water 
has  been  diverted,  and  the  Jury  find  on  the 
issues  that  the  water  was  diverted  to  the 
damage  of  the  plaintiff  as  alleged.  The  de- 
fendant contends  that  the  culvert  was  filled 
up  when  the  plaintiff  bought  the  land,  and 
that,  as  the  defendant  had  neglected  to  clean 
out  the  culvert  for  10  years,  it  was  protected 
by  the  statute  of  limitations. 

The  defendant's  brief  properly  states  that 
the  question  raised  by  this  appeal  is:  "When 
does  the  statute  of  limitations  begin  to  run?" 
There  was  evidence  that  the  culvert  had  been 
stopped  up  some  10  years.  The  court  charged 
the  jury  that  the  plaintiff  was  entitled  to  re- 
cover Tor  such  damages,  if  any,  done  to  the 
plaintiff's  land  and  crop  by  the  land  and  wa- 
ter pdnded  back  by  the  defendant  within 
three  years  before  action  begun.  This  is  not 
an  action  for  permanent  damages  from  stop- 
ping up  the  ditch  and  culvert,  but  for  dam- 
ages from  the  recurring  overflows  from  time 
to  time,  and  his  honor's  instruction  was  cor^ 
recL  This  damage  was  not  caused  by  "the 
construction  of  said  road  or  the  repairs  there- 
to," and  the  bve-year  statute  (Rev.  §  894  [2]) 
does  not  apply.  This  case  is  substantially 
like  that  of  Barcliff  v.  R.  R  (the  same  de- 
fendant) 84  S.  B.  290,  at  this  term. 

No  error. 


aoo  8.  c.  «&) 

PAINTER    T.    WESTERN    UNION    TELE- 
GRAPH  CO.     (No.  9001.) 

(Supreme  Court  of  South  Carolina.     Feb.  13, 

1915.) 

1.  Telegraphs  and  Telephones  ^=>89— Mbs- 
8AGS8— Transmission— EBBoaa— Deli  vest- 
Una  UTHoaizED  Person. 

Where  a  telegram  aunouncing  the  finding 
and  safety  of  plaintiff's  missing  son  was  sent  to 
her,  and  in  transmission  was  so  changed  as  ta 
make  it  read  that  tbe  child  was  dead,  defendant 
oould  not  relieve  itself  from  liability  because  it 
intrusted  the  message  for  delivery  to  plaintiff  to 
an  ananthorized  person. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig..  §|  30,  34 ;   Dea  Uig. 


2.  Tblboraphb  ano  Telephones  ^s:»74— Mis- 
takes IN  Transmission  —  Willfulness  — 
Evidence. 

Where,  though  a  receiving  clerk  in  defend- 
ant's telegraph  office  spelled  back  all  the  wordsi 
in  a  message  aunouncing  that  plaintiff's  missing 
aon  was  at  the  home  of  the  sender  of  tbe  mes- 
sage, it  was  80  sent  and  delivered  as  to  read 
that  the  boy  was  dead,  the  facts  were  sufficient 
to  justify  submission  of  'an  issue  of  willfulness 
and  a  recovery  of  punitive  damages. 

pSd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  §  77 ;  Dec  Dig.  «s> 
74.] 

8.  Telborafhs  ano  Telephones  ^=>09— Mes- 
saoe£H-Ebror  in  Transmission— Instruc- 
tions. 

An  instruction  for  failure  to  correctly  tran- 
scribe and  transmit  a  message  without  satisfac- 
tory explanation  is  some  evidence  on  which  the 
jury  might  base  a  yerdict  for  punitive  damages 
waa  erroneous  under  the  rule  that,  before  such 
damages  could  be  recovered,  plaintiff  was  bound 


to  show  that  the  receiving  agent  understood  the 
message  or  was  negligent  in  failing  to  understand 
it;  there  being  no  presumption  either  that  such 
agent  understood  it  or  was  negligent  in  failing  to 
do  so. 

[Ed.  Note.— For  other  cases,  sec  Telegraphs 
and  Telephones,  Cent  Dig.  (  71 ;  Dec«  Dig. 
«=>G9.] 

4.  Teleqrafhs  and  Telbfshonbs  ^s»74— Re- 
quested Qharqb— Form. 

Where,  before  a  telegram  was  actually  de- 
livered, plaintiff  learned  its  contents  from  a 
third  person,  a  requested  charge  that  the  com- 
plaint alleged  that  the  defendant  telegraph  com- 
pany delivered  to  plaintiff  the  following  mes- 
sage: **Bob  is  dead" — ^which  should  have  read. 
"Bob  is  here,"  and  by  reason  thereof  plaintiff 
was  caused  to  suffer  mental  anguish  and  physi- 
cal injury,  and  if  the  jury  found  that  the  tele- 
graph companv  did  not  deliver  such  a  message 
to  plaintiff,  uien  she  could  not  recover,  was 
properly  refused,  since  It  was  likely  to  lead  the 
jury  to  believe  that  the  paper,  and  not  the  infor- 
mation, was  the  thing  In  issue. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  7i;  Dec.  Dig.  ^=» 

74.] 

5.  Trial  ^=»263—lNSTRuonoN«—OMiTTmo  Is- 
sues—Telegrah-Error  IN  Transmission. 

In  an  action  for  damages  from  an  arror  in 
the  transmission  of  a  telegram,  a  requested 
charge  that  the  action  was  not  one  for  negl^ 
gence  in  disclosing  the  contents  of  a  telegram, 
and  that  if  the  jury  found  that  the  injnry  to 
plaintiff,  if  any,  was  caused  by  a  third  party 
disclosing  such  contents,  and  not  through  defend- 
ant's negligence  in  delivering  the  message,  then 
plaintiff  could  not  recover,  etc.,  was  properly 
refused  as  eliminating  the  question  of  negligence 
in  the  transmission  of  the  message. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  613-023 ;    Dec  Dig.  «=»253.J 

6.  Trial  ^=al84— Instructions— C^aroe  on' 
Facts. 

Where  the  court,  in  stating  the  issues, 
charaes  that  it  was  the  contents  of  the  telegram 
which  was  changed  in  transmission,  the  effect  of 
the  contents  on  plaintiff  which  caused  the  trou- 
ble was  not  objectionable  as  a  charge  on  the 
facts; 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent. 
I>i«.  §  407%;   Dec.  Dig.  €=s>184.] 

7.  Telegraphs  and  Telephones  ^:3>74— Er- 
ror IN  Transhission— Instructions. 

An  instruction  that,  if  defendant  telegraph 
company  chooses  to  receive  for  transmission  a 
message  over  the  telephone  to  an  agent  in  its 
office,  then  they  should  be  held  to  tbe  same  ac- 
countability as  if  the  message  was  written  and 
placed  in  its  hands,  etc.,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  I  77 ;  "Dec  Dig.  ^=s> 
74.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;   H.  F.  Bice,  Judge. 

Action  by  Laura  E.  Painter  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Beversed  and  remanded^ 

John  Gary  Evans,  of  Spartanburg,  and 
Haynsworth  Sc  Haynsworth,  of  Greenville, 
for  appellant  Wilton  H.  Earle  and  Jas.  H. 
Price,  both  of  Greenville,  for  respondent 

FRASEB,  J.  This  is  an  action  for  actual 
and  punitive  damages,  for  error  in  the  trans- 


4=9For  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key -Numbered  DIgeaU  and  Indexes 
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mission  of  a  telegram  from  Cbarleston  to 
Greenville.  There  is  testimony  that  Bob 
Painter,  a  little  boy,  the  son  of  the  plaintiff, 
with  a  son  of  one  of  the  witnesses,  Mr.  Gil- 
lespie, ran  away  from  their  parents  in  Green- 
ville and  went  to  Charleston.  Bob  Painter 
had  a  sister,  Mrs.  Moody,  who  lived  with  her 
husband,  Leon  Moody,  in  Charleston.  It  waa 
suspected  that  these  boys  had  gone  to 
Charleston,  and  Mrs.  Painter  sent  a  telegram 
to  Mr.v  Moody  about  her  son.  From  the 
Charleston  office  this  message  was  telephoned 
to  Mr.  Moody  at  his  home,  which  was  about 
a  mile  from  the  telegraph  office.  Mr.  Moody 
testified  that  he  telephoned  an  answer  as  fol- 
lows: "Bob  is  here.  Will  keep  him  until 
hear  from  you.  Leon."  The  agent  of  the 
telegraph  company  wrote  down  the  message 
as  follows:  ''Bob  is  dead.  Will  keep  him 
until  hear  from  you.  Leon.*'  The  message 
as  thus  written  was  sent  to  Greenville.  Mr. 
Gillespie  was  uneasy  about  his  son  and  went 
to  see  the  plaintiff  about  it.  Mr.  Painter 
was  not  at  home,  and,  after  a  conference  be- 
tween Mr.  Gillespie  and  Mrs.  Painter,  it  was 
,  agreed  that  Mr.  Gillespie  would  go  to  the 
telegraph  office  in  Greenville  and  send  an- 
other message  to  Mr.  Moody  In  Mrs.  Paint- 
er's name.  Mr.  Gillespie  went  to  the  tele- 
graph office  and  started  to  write  the  tele- 
gram, whereupon  the  telegraph  operator  in- 
formed him  that  he  had  received  a  message 
for  Mrs.  Painter  and  was  waiting  for  a  mes- 
senger boy  to  deliver  It,  but,  inasmuch  as  Mr. 
Gillespie  was  also  interested  in  the  matter, 
he  would  turn  over  the  message  to  him  if  he 
(Gillespie)  would  undertake  to  deliver  it  to 
Mrs.  Painter.  Mr.  Gillespie  undertook  to  de- 
liver it.  The  agent  of  the  company  then 
opened  the  telegram,  read  it  to  Mr.  Gillespie, 
and  turned  over  the  message  to  him  for  de- 
livery to  Mrs.  Painter.  On  his  way  back  to 
deliver  the  message,  he  stopped  at  a  street 
corner  to  wait  for  a  car.  A  neighbor,  Mr. 
Ejskew,  came  up  to  Mr.  Gillespie  and  asked 
if  there  was  any  news  of  the  boys,  and  Mr. 
Gillespie  told  him  that  Bob  Painter  was 
dead.  Mr.  E2skew  then  called  up  Mr.  Perry, 
another  neighbor  and  told  him  that  Bob 
Painter  was  dead,  and  about  the  telegram. 
Mr.  Perry  then  went  over  to  the  home  of  the 
plaintiff  and  called  Mr.  Painter  out  and  told 
him  about  the  telegram  announcing  the  death 
of  his  son.  While  they  were  talking,  Mr. 
Gillespie  came  up  with  the  telegram.  M^. 
Painter  did  not  believe  the  statement  in  the 
telegram  and  went  off  and  called  up  Mr. 
Moody  over  the  long  distance  telephone,  and 
in  that  way  learned  that  there  was  an  error 
in  the  telegram,  and  that  Bob  was  not  dead, 
but  safe  in  Mr.  Moody's  home.  There  is  tes- 
timony that,  while  Messrs.  Painter,  Gilles- 
pie, and  Perry  were  talking,  another  son  of 
the  plaintiff  overheard  the  conversation,  and 
in  that  way  learned  the  contents  of  the  tele- 
gram and  went  back  into  the  house  and  told 
his  mother,  the  plaintiff,  about  the  telegram, 
and  that  Bob  was  dead. 


This  action  is  for  the  transmission  and 
delivery  of  the  erroneous  telegram.  The  de- 
fendant in  Its  answer  made  a  general  denial 
and  some  other  defenses.  The  other  defenses 
were  either  withdrawn,  or  there  was  no  at- 
tempt made  to  prove  them.  l%e  case  was  tried 
on  two  Issues:  JBlrst  Did  the  appellant  ever 
receive  the  correct  message?  Second.  Did 
the  appellant  deliver  the  message?  The 
cause  was  tried  on  circuit  and  resulted  in  a 
Judgment  in  favor  of  the  plaintiff  for  $500. 

There  were  12  exceptiona  The  seventh 
and  eighth  were  withdrawn.  The  others  will 
be  considered  in  order. 

[1]  L  Exception  1: 

"In  that  his  honor  erred  in  refusing  to  grant 
defendant's  motion  for  a  nonsuit  as  to  the  canse 
of  action  for  actual  damages  for  the  reason  that 
there  was  no  testimony  tending  to  show  that 
the  suffering  on  the  part  of  the  plaintiff,  if  any. 
was  the  direct,  natural,  and  proximate  result  of 
any  delict  on  the  part  of  the  defendant. 

*'(1)  Because  the  undisputed  evidence  shows 
that  the  telegram  was  never  delivered  to  the 
plaintiff  until  the  same  had  been  corrected  to 
read  as  sworn  to  by  the  sender. 

"(2)  Because  there  is  no  evidence  tending  to 
show  that  the  telegram  set  forth  in  the  com- 
plaint was  delivered  to  the  plaintiff  but  that  the 
information  received  by  her  came  from  a  source 
independent  of  the  company^  constituting  an  in- 
tervening efficient  cause  of  the  injury  to  the 
plaintiff,  if  any,  beyond  the  control  of  the 
defendant.*' 

There  is  some  question  as  to  whether  Mr. 
Gillespie  was  the  agent  of  Mrs.  Painter  or 
the  telegraph  company.  We  need  not  enter 
upon  that  question.  There  was  evidence: 
That  the  appellant  had  undertaken  to  de- 
liver a  message.  That  it  sent  Mr.  Gillespie 
to  Mrs.  Painter  with  the  message.  That  he 
went  to  her  house  and  spoke  the  message 
in  the  presence  of  two  members  of  the  fami- 
ly, and  it  was  delivered  by  one  of  them  to 
Mrs.  Painter.  It  needs  no  authority  to  show 
that  it  would  be  error  to  hold  that  a  tele- 
graph company  could  relieve  Itself  from  all 
liability  for  a  telegram  by  delivering  it 
through  an  unauthorized  i;>erson.  There 
would  then  be  no  liability  for  nondelivery, 
because  it  was  delivered,  and  no  liability  for 
error,  because  the  person  who  delivered  it 
was  unauthorized.  Whether  the  boy  heard 
the  conversation  or  not  was  a  question  of 
fact  with  which  this  court  has  nothing  tx> 
do.    This  subdivisioif  is  overruled. 

(2)  What  has  just  been  said  disposes  of 
this  subdivision. 

[2]  II.  Exception  2: 

"In  that  his  honor  refused  to  grant  a  nonsuit 
as  to  the  cause  of  action  for  punitive  damages. 
The  error  being  that  there  was  no  testimony 
tending  to  show  willfulness,  wantonness,  or  a 
reckless  disregard  of  the  plaintiff's  right  by  the 
defendant  company.** 

The  motion  for  a  nonsuit  could  not  hare 
been  granted.    The  witness  Moody  testified: 

That  the  message  was  repeated  to  him  by  the 
operator  and  the  words  spelled.  "Q.  I  will  ask 
you  this  much:  Did  she  spell  the  words  back 
to  you?  A.  Yes,  sir.  &he  spelled  back  th* 
whole  business.*' 
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This  testimony  was  capable  of  two  inter- 
pretations; i.  e.,  the  operator  exhausted 
every  effort  to  avoid  a  mistake  and  failed,  or 
she  deliberately  changed  the  word  "here*' 
to  the  word  **dead."  Which  was  true  was  a 
question   for  the  Jury. 

This  exception  is  overruled. 

[3]  III.  Exception  3: 

"In  that  his  honor  erred  in  charging  the  jury 
as  follows:  *Por  failure  to  correctly  transcribe 
and  transmit  a  telegraph  message  without  satis- 
factory explanation  is  some  evidence  upon, 
which  the  jury  may  base  a  finding  of  a  verdict 
for  punitive  damages.'  The  error  being  that 
said  charge  is  an  incorrect  proposition  of  law, 
and,  while  it  may  be  regarded  as  some  evidence 
of  negligence,  the  mere  fact  that  a  mistake  was 
made  by  the  telegraph  company  in  transmit- 
ting and  transcribing  a  message  is  not  suffi- 
cient evidence  upon  wliich  to  base  a  verdict  for 
punitive  damages.*' 

This  exception  must  be  sustained.  What- 
ever the  rule  may  or  may  not  be  in  re^rd 
to  a  change  In  a  telegram  in '  transmission 
after  it  reaches  the  telegraph  office,  the  case 
of  Cameron  v.  Telegraph  Co.,  90  S.  C.  503,  74 
S.  B.  029,  is  full  authority  for  the  proposi- 
tion that,  before  a  party  can  recover  for  a 
mistake  in  a  telegram,  he  must  show  that  the 
agent  who  received  a  message  understood 
the  message  or  was  negligent  In  failing  to  un- 
derstand it.  There  is  no  presumption  that 
the  defendant  agent  understood  It  or  was 
negligent  in  falling  to  understand  It. 

This  exception  is  sustained. 

[4]  IV.  Exception  4: 

"In  that  his  honor  erred  in  refusing  to  charge 
without  modification  the  following  request  of 
the  defendant,  to  wit:  'The  complaint  alleges 
that  the  defendant  company  delivered  to  Laura 
E.  Painter  the  following  message:  "Bob  is 
dead.  Will  keep  him  until  hear  from  you"— 
and  by  reason  thereof  plaintiff  was  caused  to 
suffer  mental  anguish  and  physical  injury.     If 

Sou  find  that  the  telegraph  company  did  not  de- 
ver  such  a  telegram  to  the  plaintiff,  then  I 
charge  you  she  cannot  recover  in  this  case,  and 
your  verdict  should  be  for  the  defendant'  The 
error  being  that  said  request  was  a  sound  prop- 
osition of  law  applicable  to  the  case,  and  the 
modification  of  his  honor  destroyed  the  effect 
thereof." 

This  exception  is  overruled.  In  this  case 
It  was  likely  to  lead  the  jury  to  believe  that 
the  paper  and  not  the  information  was  the 
thinfiT  In  issue. 

[5]  V.  Exception  6: 

"In  that  his  honor  erred  in  refusing  to  charge, 
without  modification,  the  second  request  to 
charge  on  the  part  of  the  defendant,  to  wit :  'I 
charge  you  that  this  is  not  an  action  against 
the  defendant  company  for  negligence  in  dis- 
closing the  contents  of  a  telegram,  and  you  are 
not  to  consider  it  as  such.  If  you  find  that  the 
injury  to  the  plaintiff,  if  any,  was  caused  by  a 
third  partv  disclosing  the  contents  of  a  message, 
and  not  through  any  negligence  on  the  part  of 
the  company  in  deliverhig  the  message  as  set 


out  in  this  complaint,  then,  under  the  law,  the 
plaintiff  cannot  recover,  and  your  verdict  should 
be  for  the  defendant*  The  error  being  that  the 
same  was  a  correct  proposition  of  law  applica- 
ble to  the  case,  and  the  modification  of  his  hon- 
or destroyed  the  effect  of  the  request" 

This  exception  Is  overruled  because  It 
eliminated  negligence  in  the  transmission  of 
the  telegram. 

[6]  VI.  Exception  6: 

"In  that  his  honor  erred  in  charging  the  jury 
as  follows:  'It  was  the  contents  of  the  tele- 
gram, the  effect  of  the  contents  upon  Mrs.  Pain- 
ter, which  caused  the  trouble.'  The  error  being 
that  the  same  was  a  charge  upon  the  facts, 
and  in  violation. of  the  law  of  this  state." 

This  exception  is  overruled.     His  honor 

was  stating  the  issue  merely. 

[7]  VII.  Exception  9: 

"In  that  his  honor  erred  in  charging  the  Jury 
as  follows:  'If  the  telegraph  company  chooses 
to  receive  for  transmission  a  message  over  the 
telephone  to  an  agent  in  their  office,  then  they 
should  be  held  for  the  same  accountability  as 
if  the  message  was  written  and  placed  in  their 
hands.  They  are  held 'to  the  same  responsibil- 
ity as  they  would  be  if  the  parties  were  in  the 
office  and  writing  out  the  telegram.'  The  er- 
ror being  that  said  proposition  was  not  a  cor- 
rect statement  of  the  law  as  to  the  liability  of 
telegraph  companies  receiving  messages  over 
the  telephone." 

This  exception  Is  sustained  under  the  case 
of  Cameron  v.  Telegraph  Co.,  90  S.  C.  503,  74 
S.  E.  929,  for  the  reasons  stated  under  ex- 
ception 3. 

VIII.     Exception  10:     ' 

"In  that  his  honor  erred  in  refusing  to  charge 
the  eighth  request  on  the  part  of  the  defendant 
as  follows :  'I  charge  you  that  there  is  no  evi- 
dence in  this  case  tending  to  show  that  the  tele- 
gram complained  of  in  the  complaint  was  ever 
delivered  to  the  plaintiff,  Mrs.  Laura  E.  Pain- 
ter, until  the  same  had  been  corrected,  and  your 
verdict  should  be  for  the  defendant'  The  error 
being  that  said  request  contained  a  correct 
proposition  of  law  applicable  to  the  case." 

Exception    11: 

"In  that  his  honor  erred  in  refusing  to  charge 
the  ninth  request  on  the  part  of  the  defendant, 
which  is  as  follows:  'I  charge  you  there  is  no 
evidence  upon  which  you  can  base  punitive  dam- 
ages, and  you  should  not  consider  such  damages 
in  making  up  your  verdict*  The  error  being 
that  said  request  contained  a  correct  proposi- 
tion of  law  applicable  to  the  case." 

These  exceptions  are  overruled  for  the  rea- 
sons already  stated. 

The  judgment  appealed  from  is  reversed, 
and  the  case  remanded  for  a  new  trial. 

GARY,  C.  J.,  and  HYDRICK  and  WATTS, 
JJ.,   concur. 

GAGE,  J.  I  concur,  except  as  to  any  testi- 
mony tending  to  show  willfulness.  I  think 
there  was  no  such  testimony. 
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OIBBBS  MACHINERY  CO.  y.  HAMILTON. 

(No.  9000.) 

(Supreme  Coart  of  South  Carolina.     Feb.  13, 

1915.) 

1.  Bills  and  Notes  ^=:>369— -Bona  Fidb 
PuBCHASERS— Acts  Making  Injuby  Possi- 
ble AS  Between  Actob  and  Anothkb 
Equally  Blameless. 

Where  defendant  executed  a  note  and  mort- 
gage on  real  property  as  the  consideration  for 
certain  machinery  on  the  faith  of  the  payee's 
oral  promise  to  fulfill  a  prior  unperformed  prom- 
ise to  put  the  machinery  in  workable  condition, 
knowing  that  the  payee  desired  the  note  and 
mortgage  to  use  as  a  means  of  credit,  defend- 
ant, as  against  a  bona  fide  assignee  of  the  note 
and  mortgage,  could  not  successfully  defend  be- 
cause of  nonperformance  of  such  promise  under 
the  rule  that,  when  one  of  two  innocent  per- 
sons must  suffer,  the  loss  must  fall  on  him  who 
has  made  the  loss  possible. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §  951 ;   Dec.  Dig.  <e=»d69.J 

2.  Mobtoaoes  ^=»488~Fobeolost7BB-*D£Bt^ 
Interest. 

Where  a  note  secured  by  a  mortgage  bore 
8  per  cent,  interest,  it  was  error  to  calculate  in- 
terest on  the  note  after  maturity  at  8  per  cent, 
in  determining  the  amount  due  on  foreclosure. 

[Bid.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  (f  1425-1430,  1470 ;  Dec  Dig.  <$=> 
489.] 

Appeal  from  Common  Pleas  Circalt  Court 
of  Hampton  County ;  T.  S.  Sease,  Judge. 

Action  by  the  Gibbes  Machinery  Company 
against  W.  T.  Hamilton  and  another.  Judg- 
ment for  plaintiff,  and  defendant  HamUton 
appeals.    Reversed  on  condition. 

B.  B.>Hier8,  of  Hampton,  for  appellant 
J.  W.  Manuel,  of  Hampton,  for  respondent 

FRASER,  J.  This  Is  an  action  on  a  note 
and  to  foreidose  a  mortgage.  The  circuit 
•lecree  contains  the  following: 

"This  case  came  on  hand  to  be  heard  by  me 
Ht  the  February  term  of  the  court  of  common 
pleas  for  Hampton  county  on  exceptions  to  the 
leport  of  a  special  referee. 

'*The  action  was  begun  by  Gibbes  Machinery 
Company,  as  assignee^  to  foreclose  a  mortgage 
;;i7en  by  W.  T.  Hamilton  to  Varn  Bros.  Com- 
pany on  March  30,  1908.  The  International 
Harvester  Company  of  America  was  made  a 
party  defendant  but  it  did  not  answer.  The 
defendant  Hamilton  answered  by  alleging  col- 
lusion between  plaintiff  and  Yarn  Bros.  Com- 
pany to  defraud  the  defendant  out  of  the  amount 
Domed  in  his  note  and  mortgage,  and  also  claim- 
<•(!  to  have  been  damaged  |1,000  by  reason  of 
r^uch  collusion  and  fraud. 

"On  July  13, 1907,  the  defendant  W.  T.  Ham- 
ilton purchased  from  Yarn  Bros.  Company  one 
<-otton  gin,  one  press,  with  the  necessary  shafting, 
hclting,  and  pulleys,  which  machinery  was  sec- 
oiidband,  and  the  following  farming  implements, 
\\  hich  were  new:  One  Deering  mowing  machine, 
oae  Deering  rake,  one  Deering  reaping  attach- 
ment, one  Captain  Kid  cultivator,  one  plow  at- 
tachment, the  purchase  price  for  the  entire 
outfit,  both  gin  and  farming  implements,  being 
S586iK).  The  defendant  W.  T.  Hamilton,  to 
pay  this  amount,  gave  his  five  promiBsory  notes 
to  Yam  Bros.  Company,  and  secured  the  pay- 
ment of  same  by  a  chattel  mortgage  over  the 
property  purchased  and  a  gasoline  engine  not 
purchased  at  the  time  the  finning  outfit  and 
farming  implements  were  purchased.  As  addi- 
tional security   for  the  debt,  W.  T.   Hamilton 


gave  Yam  Bros.  Company  a  bond  for  the 
amount  of  the  debt,  and  secured  the  payment 
of  the  bond  by  a  mortgage  over  218  acres  ol 
land.  The  five  notes,  the  chattel  mortgage,  and 
the  bond  and  real  estate  mortgage  were  given  at 
the  time  that  the  machinery  ancf  farming  imple- 
ments were  bought 

"The  notes  matured  during  the  fall  of  1907, 
and  payment  was  demanded  by  Yam  Bros.  Com- 
pany. After  the  first  one  or  two  notes  had  fallen 
due,  the  defendant,  W.  T.  Hamilton,  replying 
to  a  letter  written  by  Yam  Bros.  Company  to 
him  demanding  payment  of  the  notes,  stated 
that  he  was  not  able  to  meet  his  payments  on 
his  notes  and  craved  indulgence.  In  the  same 
letter  he  signified  his  willingness  to  return  the 
machinery  to  Yam  Bros.  Company,  but  Yam 
Bros.  Company  would  not  accept  this  proposi- 
tion. On  March  30,  1908,  W.  T.  Hamilton  ex- 
ecuted to  Yam  Bros.  Company  a  new  note  for 
the  full  amount  of  the  debt,  mcluding  accraed 
interest,  $617.44,  and  secured  the  payment  of 
the  note  by  a  mortgage  over  certain  real  estate. 
This  new  note  and  mortgage  were  assigned  for 
value  by  Yam  Bros.  Company  to  Gibbes  Ma- 
chinery Company  in  June  or  July,  1908,  and 
Gibbes  Machmery  Company  is  now  the  owner 
and  holder  of  the  said  note  and  mortgage.  The 
note  is  not  negotiable ;  hence  Gibbes  Machinery 
Company  took  the  same  subject  to  all  legal  de- 
fenses existing  between  Yam  Bros.  Coinpany 
and  W.  T.  Hamilton.  The  note  bears  ^  per 
cent,  interest,  and  provided  for  10  per  cent, 
attorney's  fees. 

"The  action  was  tried  before  a  special  referee, 
and  a  great  mass  of  testiipony  as  to  the  en- 
tire transaction,  failure  of  consideration,  and 
collusion  or  fraud  was  offered.  The  referee  ren- 
dered his  report  in  favor  of  the  plaintiff.  The 
defendant's  attorney  appeared  before  me  on  some 
20  exceptions  from  the  referee's  report  Con- 
siderable time  was  given  to  the  hearing  of  tes- 
timony and  arguments  in  this  case,  and  I  am 
convinced  that  there  was  no  evidence  of  collu- 
sion or  fraud  on  the  part  of  Gibbes  Machinery 
Company  and  Yarn  Bros.  Company,  nor  was 
there  any  fraud  committed  by  Yam  Bros.  Com- 
pany alone  or  by  Gibbes  Machinery  Company 
alone. 

"The  testimony  upon  the  question  of  failure 
of  consideration  was  very  conflicting,  but  there 
was  abundant  testimony  to  support  the  findings 
of  the  referee  on  this  point  Moreover,  the 
fact  that  the  defendant,  W.  T.  Hamilton,  after 
some  of  his  first  notes  were  due,  acknowledged 
his  indebtedness  before  he  made  any  complaints 
as  to  the  condition  of  machinery,  and  the  fur- 
ther fact  that  on  March  30,  1908,  some  several 
months  after  his  debt  was  due,  the  defendant, 
W.  T.  Hamilton,  executed  a  new  note  for  his 
entire  debt,  including  accrued  interest,  securins 
same  by  a  new  real  estate  mortgage,  are  suffi- 
cient to  convince  me  that  the  referee  was  right 
when  he  found  that  there  was  not  established 
a  failure  of  consideration,  and  that  this  was  a 
just  and  honest  debt  which  W.  T.  Hamilton 
ought  to  pay." 

I.  There  are  23  exceptions.  All  but  3  com- 
plain of  error  in  the  circuit  Judge  in  sas- 
taining  the  findings  of  the  referee.  The  ai>- 
pellant  has  failed  to  convince  this  court  that 
the  preponderance  of  the  evidence  is  against 
the  concurrent  findings  of  the  referee  and 
drcait  judge,  and  the  exceptions  that  com- 
plain of  the  confirmation  of  the  referee*a 
report  cannot  be  sustained.  Besides,  there 
is  in  this  case  a  cardinal  fact  upon  which  tlie 
determination  of  this  case  mnst  tnm  against 
the  appellant  The  appellant  himself  testl- 
fled  as  follows: 


4«1 


Mr.  Yam  wrote  me  that  if  I  didn't  pay  tbe 
debt  or  part  of  it  he   would  foreclose  mort- 
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sage.  In  Janoarji  1908,  Mr.  Yam  came  to 
me  and  told  me  he  would  collect  the  debt.  I 
refused  to  p»y  the  debt  on  til  he  fixed  the  ma- 
chinery to  do  the  work  as  he  agreed  to  do.  He 
came  back  1st  of  March,  and  had  got  Terv  kind. 
Told  me  he  had  treated  me  wrong  with  the  ma- 
chinery, but  that  he  would  do  what  was  right; 
that  he  would  fix  that  machinery  just  as  he  bad 
contracted  to  do  in  1907,  and  gave  me  to  March 
1,  1909,  to  pay  for  it,  if  I  would  renew  the 
mortgage,  and  that  he  would  fix  It ;  if  he  didn't 
do  it,  it  would  not  cost  me  one  cent,  just  as 
he  had  promised.  He  said  he  made  these  state- 
ments U»cause  he  was  tied  op,  and  wanted  to 
borrow  some  money,  or  at  least  to  pay  for  sonie 
machinery.  I  promised  if  he  would  do  that 
I  would  renew  the  mortgage,  but  he  must  give 
me  a  contract.  He  said  I  had  one,  and  I  told 
him  I  didn't.  He  saw  me  later;  said  he  had 
the  paper  ready.  I  started  towards  Mr.  War- 
ren's and  he  said,  'Hold  on ;  they  are  not  over 
there;  they  are  not  over  there;  they  are  over 
at  Mr.  Smith's— the  papers.'  I  went  to  Mr. 
Smith's  office.  Mr.  Smith  read  the  paper.  I 
told  Mr.  Yam  I  would  sign,  but  unless  he  fixed 
that  machinery  I  would  never  pay  for  it  until 
the  laws  of  my  country  made  me  do  it.  That 
was  about  the  30th  di^y  of  March." 

[1]  There  is  a  wise  and  just  principle  of 
equity  that  when  one  of  two  innocent  per- 
sons must  suffer  loss,  then  the  loss  must  fall 
on  him  who  has  made  the  loss  possible.  Here 
the  note  and  mortgage  sued  upon  were  made- 
in  order  to  enable  Yam  Bros,  to  use  them  in 
their  business — ^to  assign  them  and  use  as  a 
means  of  credit;  and  if,  as  the  appellant 
testifies,  he  then  knew  of  the  defects  and 
trusted  to  the  verbal  promise  of  Yam,  and 
put  In  his  hands  the  note  and  mortgage  to 
enable  him  to  get  the  respimdent's  property, 
then  equity  required  the  appellant  to  bear  the 
loss.  There  was  no  evidence  that  the  re- 
spondent had  any  notice  of  defects  In  the  ma- 
chinery or  was  guilty  of  fraud.  See  Gham- 
ben  y.  Bookman,  07  S.  O.  432,  46  S.  B.  89. 

II.  £xceptionlO: 

"Because  of  error  of  his  honor  the  presiding 
judge  in  snstalnine  the  referee  in  not  finding 
in  favor  of  this  defendant  for  his  counterclaim ; 
this  defendant  having  alleged  in  his  answer  a 
counterclaim  against  plaintiff  for  |1,000  dam- 
age, which  plaintiff  failed  to  controvert  by  any 
pleadings,  and  this  defendant  having  offered  tes- 
timony to  prove  said  counterclaim.^' 

This  exception  is  overruled.  There  is  no 
evidence  of  fraud  on  the  part  of  the  respond- 
ent. 

[2]  III.  ExcepUon  18: 

''Because  of  error  of  his  honor  the  presiding 
judge  in  sustaining  the  referee  in  holding  that 
the  amount  of  the  debt,  with  interest  and  at- 
torney's fees,  is  $852.70,  and  that  plaintiff  is 
entitled  to  a  decree  of  foreclosure  in  this 
amount.'* 

It  was  error  to  calculate  interest  on  the 

note  after  maturity  at  8  per  cent. 

lY.  Exception  19:  ' 

''Because  of  circumstances  of  this  case  that 
practically  forced  this  defendant  to  submit  to 
the  trial  of  this  case  before  this  referee,  he  hav- 
ingr  been  objectionable  to  him  from  the  begin- 

This  exertion  Is  overruled.  The  record 
does  not  show  that  any  grounds  of  objec- 
ti<»i  to  the  referee  were  stated,  and  there  is 


no  ground  upon  whidi  this  court  can  base  a 
finding  of  error. 

The  judgment  of  this  court  Is  that  a  new 
trial  shall  be  had,  unless  the  respondent  shall 
remit  on  the  record  the  difference  between 
interest  at  7  and  Interest  at  8  per  cent,  with- 
in ten  days  after  notice  of  the  filing  of  the 
remittitur  In   the   circuit   court 

<^ABY,  C.  J.,  and  H7DEICK,  WATTS,  and 
GAGB,  JJ.,  concur. 

(lOO  8.  O.  74) 
CONNOLLY  T.  BEASON  ot  aL     (No.  9002.) 

(Supreme  Oourt  of  South  Oarolina.     Feb.  19, 

1915.) 

MUNXCZFAL  COBPORATIONS  <=»918  —  PUBZJC 
IMPBOVKIOCNTS  -—  BoiVDS  -^  OBDBB  TOB  £USC- 
TION-— YaLIDITY. 

Where  freeholders  petitioned  a  town  coun- 
cil for  an  election  on  the  issuance  of  bonds  for 
the  "construction"  of  waterworks  and  sewerage 
systems,  the  order  for  an  election  on  the  issu- 
ance of  bonds  for  the  ''construction  and  main- 
tenance" of  such  systems  was  not  such  a  vari- 
ance between  the  petition  and  the  submission  as 
affected  the  validity  of  the  bonds,  but  went  only 
to  the  application  of  the  proceeds  of  the  bonds, 
and  the  freeholders  could  not  complain,  unless 
the  council  should  apply  the  proceeds  to  a  differ- 
ent purpose,  and  the  voters  could  not  complain, 
since  they  authorized  the  application  of  the 
proceeds  to  both  purposes,  and  necessarily  vest- 
ed in  the  council  discretion  to  use  the  whole  for 
the  purpose  of  construction,  if  it  saw  fit  to  do  so. 
[Ed.  Note.— For  otiier  cases,  see  Munidpai 
Corporations,  Gent  Dig.  S|  1919-1928;  Dec. 
Dig.  <8==>918.] 

Appeal  from  Ck>mmon  Pleas  Circuit  Court 
of  Spartanburg  County;  Bruest  Moore,  Judge. 

Action  for  injunction  by  M.  A.  Connolly 
against  B.  A.  Beason  and  others.  Judgment 
for  defendants,  and  plaintifl  appeals.  Af- 
firmed. 

Johnson  ft  Nash,  Lyles  A  Daniel,  of  Spai^ 
tanburg,  for  appellant.  C.  H.  Drummond,  of 
WoodrufT,  for  respondents. 

HYDRIOK,  J.  The  freeholders  of  Wood- 
ruff petitioned  the  town  council  to  order  an 
election  on  the  question  of  issuing  bonds  for 
the  "construction"  of  waterworks  and  sewer- 
age systems.  Council  ordered  an  election  on 
the  question  of  issuing  bonds  for  the  "con- 
struction and  maintenance"  thereof. 

Plaintiff  seeks  to  enjoin  the  issuance  of 
the  bonds  on  the  ground  that  council  ex- 
ceeded its  authority  in  ordering  the  electlcm 
on  the  question  of  issuing  bonds  for  the  "con- 
struction and  maintenance"  of  these  systems 
instead  of  for  the  ''construction"  alone  there- 
of, as  It  had  been  petitioned  to  do  by  the 
freeholders. 

The  contention  of  the  plaintiff  Is  that, 
while  the  freeholders  were  willing  to  increase 
the  bonded  debt  of  the  town  to  the  extent 
necessary  to  "construct"  there  public  util- 
ities, they  might  not  have  been  willing  to  add 
thereto  a  sufficient  amount  to  maintain  them. 

The  objection  is  more  apparent  than  real. 
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because  the  cost  of  construction  will  prob- 
ably consume  the  entire  proceeds  of  the  bond 
Issue.  At  any  rate,  the  variance  between  the 
petition  and  the  submission  does  not  affect 
the  validity  of  the  bonds  as  a  debt  of  the  cor- 
poration. It  goes  only  to  the  application  of 
the  proceeds  of  the  sale  of  the  bonds.  The 
freeholders  asked  to  have  bonds  Issued  for 
the  purpose  of  construction,  and  they  cannot 
complain,  unless  council  should  attempt  to 
apply  the  proceeds,  or  some  part  thereof,  to 
a  different  purpose.  The  voters  cannot  com- 
plain, because  they  authorized  the  application 
of  the  proceeds  to  both  purposes,  without 
specifjring  how  much  shall  be  used  for  each, 
and  therefore  necessarily  vesting  in  council 
discretion  to  use  the  whole  for  the  purpose 
of  construction;  if  it  sees  fit  to  do  so;  and 
that  was  really  what  all  parties  intended 
should  be  done. 
Judgment  affirmed. 

GARY,  C.  J.,  and  WATTS,  FRASHR,  and 
GAGE,  JJ.,  concur. 


(100  S.  C.  12) 

GUIMARIN  et  aL  v.   SOUTHERN  LIFE  ft 
TRUST  CO.      (No.    8090.) 

(Supreme  Court  of  South  Carolina.     Feb.  9, 

1915.) 

1.   COBPORATIONS     ^=»682— FOREIGN     ReCEIV- 

EB9— Attachment  of  Funds. 

A  North  Carolina  corporation  having  con- 
struction contracts  in  South  Carolina  became 
insolvent,  and  a  receiver  was  appointed  by  the 
federal  court  in  North  Carolina.  Plaintiffs,  who 
had  subcontracts,  performed  them  at  the  request 
of  the  receiver.  No  ancillary  receiver  was 
appointed  for  South  Carolina.  Held  that,  as 
plaintiffs  were  domestic  creditors,  they  could 
attach  funds  due  the  insolvent  corporation  from 
local  debtors,  as  there  was  no  ancillary  receiver 
in  the  state,  and  the  foreign  receiver  could  not 
sue. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  (  2662;   Dec.  Dig.  <d=s>682.] 

2.  Receivers  <S=:»79  —  Receivership— Effect 
OF— Attachment. 

Where  an  ancillary  receiver,  if  appointed, 
would  only  take  the  property  outside  the  state 
for  administration,  the  local  creditors  may  at- 
tach funds  due  the  nonresident  insolvent  from 
local  debtors. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  f  148;    Dec.  Dig.  <8=>79.] 

3.  Receivers  ^=>155— Powers  ob^— Continu- 
ance OF  Work. 

Where  a  construction  company  became  in- 
solvent, and  a  receiver  was  appointed,  he  may 
continue  the  work,  and  persons  furnishing  labor 
or  material  after  his  appointment  are  entitled 
to  be  paid  in  full  before  company's  creditors  re* 
ceive  dividends;  hence  it  was  improper  for  the 
receiver  to  distribute  funds  equitably  or  equally 
between  his  creditors  and  those  of  uie  company. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  §g  283-292;   Dec.  Dig.  <8=s>155.] 

Appeal  from  Common  Pleas  Circuit  C!ourt 
of  Richland  County ;  George  E.  Prince,  Judge. 

Action  by  W.  B.  Gulmarin  and  E.  R  Hey- 
ward,  copartners,  doing  business  under  the 
Arm  name  of  W.  B.  Gulmarin  &  Co.,  against 


the  Southern  Life  ft  Trust  Company,  as  re- 
ceiver of  the  Central  Carolina  Constmction 
Company.  From  a  Judgment  for  plalntUfs, 
defendant  appeals.    Affirmed. 

Simeon  Hyde,  of  Charleston,  F.  P.  Hob- 
good,  Jr.,  of  Greensboro,  N.  C,  and  Robert 
Moorman,  of  Columbia,  for  appellant.  Frank 
G.  Tompkins,  of  Columbia,  for  respondents. 

ERASER,  J.  It  appears  from  the  record 
that  the  Carolina  Construction  Company,  of 
Greensborough,  N.  C,  had  a  contract  to 
build  two  Y.  M.  C.  A.  buildings,  one  in 
Charleston  and  one  In  Columbia,  S.  C. ;  that 
pending  a  completion  of  these  contracts  the 
construction  company  failed,  and  a  receiver 
for  it  was  appointed  by  Hon.  James  E.  Boyd, 
judge  of  the  federal  court  for  the  Western 
district  of  North  Carolina. 

It  is  alleged  that  the  construction  company 
had  a  contract  with  the  respondents  to  do 
the  plumbing  in  said  buildings,  but  the  com- 
pany failed  before  the  respondents  started 
on  their  work,  and  the  respondents  declined 
to  carry  out  their  contracts ;  that  the  receiv- 
er, the  appellant,  then  undertx>ok  to  pay  for 
the  work  to  be  done,  and,  by  reason  of  this 
promise,  the  respondents  did  the  work.  The 
respondents  rely  upon  the  contract  with  the 
receiver,  who,  they  allege,  undertook  to  com- 
plete the  contracts  of  its  insolvent  with  th^r 
respondents. 

It  is  alleged  that  the  receiver  refosed  to 
pay  for  the  work.  The  respondents  attadied 
the  funds  in  the  hands  of  the  Charleston  and 
Columbia  Associations,  for  the  payment  of 
their  debt  The  defendant  appeared  for 
the  purpose  of  moving  to  dismiss  the  attach- 
ment only,  on  the  ground:  (1)  That  the  state 
court  has  no  jurisdiction  to  attach  a  fund 
belonging  to  a  foreign  receiver;  (2)  that  the 
funds  are  held  subject  to  the  order  of  the 
United  States  court  for  the  district  of  South 
Carolina,  and  not  subject  to  attachment  by 
the  state  courts.  Judge  Prince  refused  the 
motion,  holding  that  the  funds  were  subject 
to  attachment,  and  that  the  District  Court 
for  South  Carolina  had  taken  no  action  in 
the  matter.  Ftom  this  order  the  defendant 
appealed,  and  argues  two  questions: 

[1]  I.  "First  Should  the  South  Carolina 
court  permit  through  an  action  at  law  and 
an  attachment,  the  funds  belonging  to  the  re- 
ceiver appointed  by  the  United  States  court 
in  North  Carolina,  and  which  he  was  seek- 
ing to  recover  in  the  proceeding  in  the  Dis- 
trict Court  for  South  Carolina,  to  be  held  un- 
der an  attachment  Issued  in  a  proceeding 
pending  in  the  state  court,  although  tliere 
was  no  appointment  of  an  ancillary  receiv- 
er?" 

Appellant  in  its  argument  says:  "In  Rog- 
ers V.  Riley  (C.  C.)  80  Fed.  759,  the  court  de- 
clares that  this  rule" — receiver  has  no 
tra territorial  jurisdiction — "is  subject  to 
well-established  exception  which  allows  « 
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celver  to  sue  extraterritorially  Vhere  there 
are  no  domestic  creditors,  and  where  it  is 
not  against  the  public  policy  of  the  stdte 
in  which  the  suit  is  brought'*' 

All  of  the  authorities  quoted  by  appellant 
are  to  the  same  effect  These  authorities  do 
not  apply  here,  for  the  reason  that  the  re- 
spondents are  domestic  creditors.  Besides, 
appellants  showed  before  Judge  Prince  that 
"the  honorable  the  District  Judge  for  the 
Western  district  of  North  Carolina  held 
that,  in  order  to  make  said  proceedings  ef- 
fective, it  was  necessary  that  the  bill  herein- 
before referred  to  should  be  filed  in  the  dis- 
trict of  South  Carolina." 

Judge  Prince  held:  *1t  does  not  appear 
from  the  papers  submitted  to  me  that  any 
ancillary  receiver  had  ever  been  appointed 
In  this  state."  Unless  we  are  bound  by  some 
high  and  controlling  authority,  we  would 
not  hold  that  the  distinguished  federal  judge 
underestimated  the  powers  of  his  own  ap- 
pointee or  that  he  made  a  useless  order.  It 
certainly  does  not  lie  in  the  mouth  of  the 
appointee  to  say  so. 

This  proposition  cannot  be  sustained. 

[2,3]  II.  "Second.  Should  a  creditor  of  a 
contractor  entitled  to  a  lien  under  section 
4152,  vol.  1,  Civil  Code,  be  allowed  to  obtain 
a  lien  prior  to  all  other  materialmen  and 
laborers  upon  the  fund  in  the  hands  of  the 
contractor  or  to  which  he  is  entitled  and 
wliich  he  is  seeking  to  recover?" 

It  api)ear8  in  the  record  that,  although 
Jadge  Boyd,  of  the  Western  district  of  North 
Carolina,  had  directed  the  application  for  an 
ancillary  receiver  in  the  federal  court  of 
South  Carolina,  yet  this  had  not  been  done, 
but,  in  case  the  ancillary  receiver  should 
thereafter  be  appointed,  it  was  the  purpose 
of  the  receiver  to  take  the  fund  out  of  the 
Jurisdiction  of  the  courts  for  South  Carolina, 
both  federal  and  state,  and  require  the  do- 
mestic creditor  to  go  into  the  foreign  Juris- 
diction to  recover  his  claim. 

It  further  appeared  that  it  was  the  inten- 
tion of  the  receiver  to  distribute  between  the 
creditors  of  the  bankrupt  and  the  creditors 
of  the  receiver  "equitably."  ESquitably  may 
mean  equally.  If  this  is  not  his  intention, 
it  ought  to  appear.  The  creditors  of  the 
bankrupt  and  the  creditors  of  the  receiver 
are  not  in  the  same  class.  The  creditors  of 
the  receiver  in  the  administration  of  the 
bankrupt  estate  must  be  paid  in  full  before 
there  is  anything  to  be  distributed  equita- 
bly between  the  creditors  of  the  bankrupt 
estate.  Railroads  are  operated  and  construc- 
tion companies  wound  up  by  receivers,  and 
it  is  frequently  necessary  to  continue  the 
operation  of  the  roads  and  complete  contracts 
in  order  to  prevent  utter  ruin.  It  would  be 
monstrous  to  hold  that  employes  of  the  one 
and  the  subcontractors  of  the  other  shall 
continue  their  work  and  take  only  their  pro 
rata,  and  that  necessarily  deferred  to  the 


determination  of  the  receivership,  because  if 
they  must  prorate,  then  the  pro  rata  cannot 
be  determined  until  the  winding  up  of  the  re- 
ceivership. Here  the  claim  is  that  the  re- 
spondents did  all  of  their  work  under  a  con- 
tract with  the  receiver  to  complete  the  bank- 
rupt's contract  There  is  no  showing  in  the 
record  that  there  is  any  other  creditor  who 
is  in  the  same  class  with  the  respondents. 
This  statement  of  the  law  is  necessarily 
true,  but,  if  authority  is  deemed  desirable, 
it  will  be  found  to  Am.  A  Eng.  Ency.  of  Law, 
vol.  13,  p.  1120:  "Where  a  receiver  is  ap- 
pointed to  operate  property  for  the  benefit 
of  the  lienholder  thereon,  he  may  make  the 
operating  expenses  a  first  charge  upon  not 
only  the  current  earnings,  but  the  corpus  of 
the  estate." 

The  exceptions  are  overruled,  and  the  or- 
der appealed  from  afilrmed. 

GARY,  C.  J.,  and  WATTS  and  QAGB,  JJ., 
concur.    HYDRICK:,.  J.,  did  not  sit 


aOO  8.  C.  28) 

WIIiLIAMS  V.  WEBKLEY.    (No.  8993.) 

(Supreme  Court  of  South  Carolina.     Feb.  10, 

1915.) 

1.  Appeal  and  Brbob  <S=>1078  -*  Abandon- 
ment OF  Exception. 

Exceptions  not  argued  are  deemed  aban- 
doned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CJent.  Dig.  f f  4250-4261 ;  Dec  Dig.  «=» 
1078.] 

2.  Refzj:vin  ^s>71-*Pboceedino&— Bvidbncb. 

In  claim  and  delivery,  where  defendant 
claimed  as  assignee  of  a  chattel  mortgage  of  a 
mule  froin  plaintiff  to  one  B.,  signed  by  plain- 
tiff and  one  C,  evidence  that  plaintiff  got  the 
mule  of  C.  was  not  erroneous  aa  changing  a 
written  contract  with  B.  to  an  oral  contract 
with  C. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  f f  285^291 ;    Dec.  Dig.  «=»71.] 

3.  Replevin  ^=»71— Proceedings— Evidence. 

In  such  action,  evidence  that  plaintiff  gave 
C.  the  money  and  took  hia  receipt,  and  then 
went  with  him  to  B.,  the  mortgagee,  and  saw  the 
money  paid  to  him,  was  not  erroneous;  there 
being  no  requirement  that  agency  to  receive 
money  shall  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  H  285-291;   Dec.  Dig.  «=>71.] 

4.  IUbplbvin  ^=>71—^PB00BBOiNoa— Punitive 
Dahaobs. 

In  claim  and  delivery,  it  was  within  the 
court's  discretion,  on  the  matter  of  punitive  dam- 
ages, to  allow  plaintiff  to  prove  the  circumstanc- 
es that  led  up  to  the  taking  by  defendant 

[£M.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  {§  285-291 ;  Dec.  Dig.  <d=:>71.] 

5.  Appeal  and  Ebbob  ^=3>216  —  Requested 
Chabge— Waiver. 

Where  the  court  promised  to  charge  the 
jury  as  to  the  effect  of  certain  evidence,  but 
through  oversight  did  not  charge  thereon,  it  was 
the  appellant's  duty  to  have  called  the  court's 
attention  to  it,  and^  not  having  done  so,  he  is 
deemed  to  have  waived  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.^=s>216;  Trial,  Cent  Dig.  | 
627.] 
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6.  Replevin  «=»81— Pbocebdiwgs— PirHinvK 
Damages. 

The  statute  jproyiding  that,  where  a  bond 
is  sriven  in  claim  and  delivery,  no  punitive  dam- 
a^^es  can  be  recovered  thereafter,  applies  only 
while  the  suit  is  pending. 

[Ed.  Note. — For  other  cases,  see  Replevin. 
Dec.  Dig.  <S=s>81 ;    Damages,  Gent  Dig.  (  204.] 

7.  Hills  and  Notes  ^=»351— Innocent  Pub- 
ciiASEB  FOR  Value  —  Assignee  afteb  Ma- 

TUBITT. 

In  claim  and  delivery,  the  defendant's  claim 
of  the  rights  of  an  innocent  purchaser  for  value 
without  notice  could  not  avail  as  against  evi- 
dence of  payment  to  his  assignor,  where  the 
mortgage  note  was  not  assigned  until  nearly  three 
^ears  after  maturity,  as  uie  assigjiee  then  took 
It  with  all  the  rights  of  tiie  parties  reserved. 
[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  (§  87&-881,  882^^-885 ;  Dec 
Dig.  <3s>351.] 

Appeal  from  Common  Pleas  Clrcnit  Court 
of  Barnwell  County ;  Tlios.  H.  Spain,  Judge. 

Action  In  claim  and  delivery  by  Paul  Wil- 
liams against  Annie  B.  Weekley.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. • 

Jas.  IL  Patterson,  of  Allendale,  for  appel- 
lant v.  S.  Owens  and  J.  O.  Patterson,  Jr., 
both  of  Barnwell,  for  respondent 

FRASEB,  J.  This  is  a  proceeding  in  claim 
and  delivery  in  which  the  plaintiff  claims 
that  the  defendant  "wrongfully,  willfully,  ma- 
Uciously,  and  Surreptitiously  seized  and  with- 
held from  him  a  certain  mule,  the  property  of 
the  plaintiff.  The  defendant  claims  the 
right  to  the  possession  of  the  property  by  rea- 
son of  a  chattel  mortgage  executed  by  the 
plaintiff  to  one  Bamberg  and  assigned  to  her 
for  value.  The  plaintiff  claimed  to  have 
paid  tlie  mortgage  debt  There  was  a  mo- 
tion for  a  nonsuit,  which  was  overruled.  The 
jury  found  for  the  plaintiff  the  property 
and  $50  damages.  From  t^  Judgment  en- 
tered thereon,  the  defendant  appealed. 

[1]  There  are  seven  exceptions,  with  nu- 
merous subdiyisions,  but  the  appellant  argues 
only  four,  and  the  others,  under  the  well- 
established  rule  of  this  court,  are  deemed 
abandoned.  The  exceptions  argued  will  be 
considered  in  order. 

[2]  I.  Exception  1: 

**The  court  committed  error  of  law  in  over- 
ruling objection  to  statement  by  plaintiff  that 
he  'got  the  mule  from  Craddock' ;  the  error  be- 
ing that  this  testimony  changed  the  transac- 
tion from  Bamberg  to  Craddock,  changing  a 
written  contract  which  plaintiff  had  with  Bam- 
berg to  a  verbal  one  with  Craddock." 

This  exception  cannot  be  sustained. 

The  mortgage  was  not  then  in  evidence, 
but  it  would  have  been  immaterial  if  it  had 
been.  The  plaintiff  and  Craddock  signed  the 
mortgage,  and,  if  it  covered  the  mule,  it  was 
immaterial  whether  the  plaintiff  bought  di- 
rectly from  Bamberg  or  indirectly  through 
Cra<ldock.  The  fact  that  Craddock  gave  his 
note  for  the  whole  debt  for  several  animals 
Nvould  tend  to  show  that  the  statement  was 


true,  and  it  in  no  way  contradicted  or  varied 

the  written  instruments. 

[3]  II.  Exception  2: 

"The  court  committed  error  of  law  in  over- 
ruling defendant's  objection  and  permitting 
glaintiff  to  testify  *the  money  went  through  Mr. 
Iraddock's  hands,'  and  refusing  to  strike  same 
out  on  defendant's  motion ;  the  error  being  that 
the  contract  was  in  writing  with  Bamberg,  and 
no  payment  to  any  one  else  could,  as  a  matter 
of  law,  discharge  the  debt*' 

This  exception  cannot  be  sustained. 

The  plaintiff  testified  that  he  gave   Mr. 

Craddock  the  money  and  took  his  receipt  and 

then  went  with  him  to  Mr.  Bamberg,  the 

mortgagee,  and  saw  the  money  paid  to  the 

mortgagee.    Further  the  plaintiff  testified: 

"Mr.  Bamberg  says,  'You  give  this  money  to 
Mr.  Craddock,  and  he  will  bring  it  to  me.' '' 

There  is  no  requirement  that  agency  to 
receive  money  shall  be  in  writing. 
III.  Exception  3: 

(a)  "The  court  committed  error  of  law  in  per- 
mitting plaintiff  to  testify,  over  defendant's  ob- 
jection, to  any  other  attempt  to  get  the  mule, 
other  than  the  one  of  Mait^h  26th;  the  error 
being  that  defendant  was  charged  with  a  specifie 
delict,  alleged  to  have  occurred  on  March  26th, 
and  not  with  a  series  of  attempts.** 

(b)  '"There  was  further  error  in  permitting 
said  testimony  over  defendant's  objection,  be- 
cause, at  the  time  testified  to,  defendant  had 
given  her  bond  and  taken  the  mule  under  claim 
and  delivery  proceedings;  the  law  being  that 
where  a  bond  is  given  in  such  proceedings,  no 
punitive  damages  can  be  recovered  thereafter." 

(c)  "There  was  further  error  in  permitting 
said  testimony  over  defendant's  objection,  ana 
saying,  *Qo  ahead;  I  will  charge  the  jury  what 
the  law  is ;'  the  error  being  that  it  is  an  abuse 
of  discretion  to  admit  palpably  incompetent  tes- 
timony, even  though  the  judge  should  thereafter 
charge  the  law  correctly,  and  particularly  in 
this  case  where  the  judge  xailed  and  neglected  so 
to  charge." 

(4, 6]  (a)  On  the  question  of  punitive  dam- 
ages, it  was  within  his  honor's  discretion  to 
allow  the  plaintiff  to  prove  the  circumstances 
that  led  up  to  the  taking  on  March  26th.  His 
honor  promised  to  charge  the  jury  as  to  the 
effect  of  the  previous  takings  on  the  final  tak- 
ing. It  was  manifestly  a  mere  oversight 
that  his  honor  did  not  charge  the  jury  in 
regard  to  it,  and  it  was  the  appellant's  duty 
to  have  called  his  honor's  attention  to  it,  and, 
not  having  done  so,  is  deemed  to  have  waiv- 
ed it 

[8]  (b)  it  appears  from  the  record:  That 
the  claim  and  delivery  proceedings  before  the 
magistrate  were  had.  That  in  the  magistrate 
case  the  defendant  here  was  the  plaintiff. 
That  the  magistrate  granted  a  nonsuit,  and, 
while  the  magistrate  was  writing  out  an  or- 
der for  the  return  of  the  mule  to  Williams  in 
that  case,  'it  was  discovered  that  the  mule 
had  been  taken  away.  If  the  mule  was  tak- 
en before  the  nonsuit  was  granted,  then  the 
statute  applies,  and  no  punitive  damages 
could  be  recovered  for  the  taking;  but,  tf 
the  taking  was  after  the  proceedings  had 
terminated  by  a  nonsuit,  then  the  statute 
would  not  apply.    It  is  manifest  that  the  giv* 
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Ing  of  a  bond  in  a  proceeding  for  claim  and 
-deliTery  is  not  a  shield  from  all  future  ac- 
tions for  punitive  damages.  The  statute 
simply 'provides  a  shield  while  the  suit  ia 
pending.  If  the  appellant  is  entitled  to  the 
protection  of  a  pending  suit,  it  must  be 
shown.    It  has  not  been  shown. 

(c)  The  statement  under  (a)  applies  here. 

IV.  Exception  4: 

'That  the  court  committed  error  of  law  In  per- 
mitting the  receipts  to  be  introduced  over  de- 
fendant's objection;  said  receipts  having  been 
gives  by  CraddOck  and  Hog||^.  The  error  being 
that,  no  agency  being  established,  said  receipts 
were  incompetent,  irrelevant,  and  were  greatlv 
prejudicial  to  defendant,  in  that  they  were  of- 
fered for  the  purpose  of  proving  payment  of 
the  mortgage  under  which  defendant  claimed." 

^There  was  further  error  in  admitting  these 
receipts  over  defendant's  objection,  because  this 
defendant  was  an  innocent  purchaser  for  value; 
and.  until  plaintiff  carried  knowledge  and  notice 
-of  toe  payment  before  the  transfer  of  said  mort- 
gage to  this  defendant,  no  testimony  of  such 
payment  was  relevant  or  competent,  and  was 
therefore  prejudicial  to  the  defendant.** 

[71  If  these  receipts  stood  alone,  they 
would  be  manifestly  inccHupetent,  but  they 

•do  not  There  was  testimony  that  Mr.  Bam* 
berg  had  directed  the  plaintUf  to  -pay  the 
money  to  Mr.  Oraddock,  and  that  he  had 
seen  Mr.  Craddock  pay  it  to  Mr.  Bamberg. 
If  the  Jury  believed  that,  then  neither  Mr. 
Bamberg  nor  those  who  claim  under  him  can 

-claim  a  repayment  The  claim  of  innocent 
purchaser  for  value  without  notice  cannot 
avail  here,  because  the  note  was  not  as- 
signed until  nearly  three  years  after  its 
maturity,  and  the  assignees  took  it  with  all 
the  rights  of  the  parties  preserved. 
The  Judgment  is  affirmed. 

GARY,  0.  J.,  and  HTDRICK,  WATTS,  and 
•GAGE,  J  J.,  concur. 


must  also  be  verified,  return  an  unverified  an- 
swer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  886,  886;    Dec.  Dig.  «s»294.] 

3.  Appeal  and  Ebbob  ^3>499— Rbview— Bjbc- 

OBD. 

The  refusal  of  the  court  to  permit  defendant 
to  file  his  answer  cannot  be  reviewed ;  the  rec- 
ord showing  no  motion  for  leave. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  2295-2298 ;  Dec  Dig.  «ss> 
499.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County;   H.  F.  Rice,  Judge. 
"To  be  officially  reported.** 
Action  by  the  Southern  Cotton  Oil  Company 
against  W.,  Fred  Lightaey.    From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

B.  R.  Hlers,  of  Hampton,  for  appellant 
H.  L.  CBannon,  of  Barnwell,  for  respondent 

GARY,  C.  J.  The  complaint  herein  was 
upon  a  promissory  note,  and  was  verified  by 
J.  W.  Hohenstein,  assistant  district  manager 
of  the  plaintiff,  who  swore  that  the  complaint 
was  true  of  his  own  knowledge;  that  the 
reason  the  verification  was  not  made  by  the 
plaintiff  in  person  was  that  the  plaintiff  is  a 
corporation,  and  the  deponent  is  an  officer 
thereof — to  wit  its  assistant  district  man- 
ager. 

The  defendant  served  an  unverified  an- 
swer, in  which  he  denied  the  allegations  of 
the  complaint  and  stated  therein  that  the 
answer  was  not  verified,  for  the  reason  that 
the  complaint  was  not  sufficiently  verified; 
that  the  proposed  affidavit  of  verification  was 
made  by  other  person  than  party  plaintiff, 
and  failed  to  set  forth  therein  his  knowledge 
or  grounds  of  belief  on  the  subject  The  an- 
swer was  promptiy  returned  with  the  state- 
ment indorsed  thereon  that  it  was  returned 
because  it  was  not  verified. 

Thereafter  the  plaintiff's  attorney  gave 
notice  that  he  would  make  a  motion  for  Judg- 
ment by  default  Whereupon  the  defendant's 
attorney  gave  notice  of  motion  for  an  order, 
adjudging  that  the  defendant  had  answered 
plaintiff's  complaint:  (1)  Because  defendant 
answered  said  complaint  within  20  days  from 
service;  (2)  because,  complaint  not  being 
properly  verified,  defendant  was  at  liberty  to 
serve  unverified  answer. 

His  honor,  the  presiding  Judge,  sustained 
the  plaintiffs  motion,  but  refused  the  defend- 
ant's, whereupon  the  defendant  appealed. 

The  first  question  for  consideration  is 
whether  there  was  error  on  the  part  of  liis 
honor,  the  presiding  Judge,  in  ruling  that  the 
complaint  was  properly  verified. 

[1]  Section  207  of  the  Code  provides  that 
when  a  corporation  is  a  party,  the  verifica- 
tion may  be  made  by  any  officer  thereof.  The 
assistant  district  manager  swore  that  he  was 

tiff  .^ayf  un d'er  C^X.  "^JtoS'  l' 2oS;  ^^^<^Z  tL^^rlSt*^^^^^  ^n" 

providing  that  when  any  pleading  is  verified,    section  of  the  Code  is  very  broad  in  its  Ian- 

every  subsequent  pleading  except  a  demurrer]  guage,  and  does  not  limit  the  right  of  verifl- 


(100  8.  C.  41) 

SOUTHERN  COTTON  OIL  CO.  v.  LIGHT- 
SEY.   (No.  8995.) 

(Supreme  Court  of  South  Carolina.     Feb.  10, 

1915.) 

1.  Ck>BFoaATioNs  ^=»517— Plbading — Viamn- 

CATION— StJFFICIBWCY. 

Code  Civ.  Proc.  1912,  |  207,  provides  that 
verification  must  be  to  the  effect  that  the  plead- 
ing is  true  to  the  knowledge  of  the  person  mak- 
ing it  except  when  it  is  made  on  information 
and  beliet  and  that  when  a  corporation  is  a 
party,  the  verification  may  be  made  by  any  offi- 
cer thereof.  In  an  action  by  a  corporation  the 
complaint  was  verified  bv  the  assistant  district 
manager,  who  deposed  that  it  was  true  of  his 
own  knowledge.  Held  that,  as  the  Code  does 
not  limit  the  verification  to  any  particular  offi- 
cer, the  verification  was  sufficient 

[£d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2047-2051;    Dec.  Dig.  «s»517.J 

2.  Plkadino     ^3»294— YsBinoATiON— : 
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oatlon  to  any  particular  officer.  The  officer 
who  verified  the  complaint  stated  that  its  al- 
legations were  true  of  his  own  knowledge. 
The  complaint  was  therefore  properly  veri- 
fied. 

[2]  Section  206  of  the  Code  provides  that, 
when  any  pleading  Is  verified,  every  subse- 
quent pleading,  except  a  demurrer,  must  be 
verified  also.  Therefore,  as  the  complaint 
was  verified,  the  defendant's  answer  was 
properly  returned  for  want  of  verification. 

[3]  The  remaining  question  is  whether  there 
was  error  on  the  part  of  his  honor  the  cir- 
cuit judge  in  abusing  his  discretion  by  refus- 
ing to  permit  the  defendant  to  file  his  an- 
swer. In  the  first  place,  the  record  does  not 
disclose  the  fact  that  there  was  a  motion  for 
leave  to  answer.  But,  apart  from  that  fact, 
there  is  nothing  in  the  record  showing  that 
the  defendant  was  entitled  to  such  right. 

Judgment  affirmed. 

HYDRICK.  WATTS,  FRAS^R,  and  GAGE, 
JJ.,  concur. 


(100  S.  C.  51) 

COBB  T.  GARLINGTON.    (No.  8999.) 

(Supreme  Court  of  South  Carolina.     Feb.  18, 

1915.) 

1.  Courts  ^=>30— Jubisdiction   Acquissd— 
Retention— IicFBisoNMENT  of  Defenuant. 

Where  the  court  acquired  juriediction  of  a 
civil  cause  and  of  defendant,  who  retained  coun- 
sel and  answered,  the  court  retained  jurisdic- 
tion, though  pending  the  action  defendant  was 
imprisoned  in  the  penitentiary,  and  his  attorneys 
appeared  in  the  case  and  attended  all  hearings 
while  he  was  imprisoned,  and  offered  testimony 
for  him,  and  argued  the  case  after  he  had  been 
paroled. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  f {  119-128 ;   Dec.  Dig.  48=>30.] 

2.  Convicts  €=^  —  Aotions  —  Guabuian  Ad 
Litem— Appointment— Waiveb. 

A  defendant^  who,  pending  a  civil  suit 
against  him,  was  imprisoned  in  the  penitentiary, 
waived  his  right  to  the  appointment  of  a  guard- 
ian ad  litem,  where  his  attorneys,  employed  be- 
fore his  imprisonment,  appeared  and  attended 
all  hearings  while  he  was  imprisoned,  and  after 
his  parole  offered  testimony  for  him  and  argued 
the  case. 

[Ed.  Note.— For  other  cases,  see  Convicts, 
Cent.  Dig.  ||  6-10;    Dec.  Dig.  <d=»6.] 

8.  Tbusts  ^s»872— Accoxtntino— Bubden  or 

Pboof. 

Where  a  fiduciary  relation  required  defend- 
ant to  render  to  plaintiff  an  accounting,  and  the 
plaintiff  traced  fimds  Into  the  hands  of  defend- 
ant, the  latter  must  show  that  he  has  complied 
with  his  trust  and  has  properly  disbursed  the 
funds. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  §§  600-603;    Dec.  Dig.  «&=»372.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;    Geo.  E.  Prince,  Judge. 

"To  be  officially  reported." 

Action  by  W.  Hampton  Cobb,  as  receiver  of 
the  Carolina  Agency  Company,  against  John 
Y.  Garlington.  Judgment  for  plaintiff,  and 
defendant  appeals.    AflArmed. 


The  following  is  the  decree  of  George  E. 
Prince,  Presiding  Judge: 

This  cause  came  on  to  be  heard  before  me  at 
the  spriug  term,  1914,  of  the  court  of  common 
pleas  for  Richland  county,  upon  exceptions  by 
both  plaintiff  and  the  defendant  from  the  find- 
ings of  the  master,  to  whom  the  cause  has  been 
referred. 

It  appears  from  the  record  that  the  cause  was 
originally  entitled  "Carolina  Agency  Company, 
Plaintiff,  against  John  Y.  Garlington,  Defend- 
ant," but  that,  a  receiver  having  been  appointed 
for  the  plaintiff  company  during  the  pendency  of 
the  action,  the  receiver  of  the  plaintiff  com- 
pany was  by  order  of  the  court  substituted  as 
plaintiff. 

During  the  hearing  of  the  cause,  by  agreement 
of  counsel,  the  hearing  was  suspended,  but  the 
cause  marked  "Heard,  and  it  was  agreed  that 
the  hearing  would  be  resumed  before  me  at  An- 
derson, in  case  I  desired  to  hear  further  argu- 
ment upon  the  matter.  Having  decided  that 
further  ailment  was  necessary,  the  attorneys 
for  plaintiff  and  defendant,  by  agreement  be- 
tween themselves,  resumed  the  argument  before 
me  at  Anderson,  S.  C,  on  July  20,  1914. 

Considering  first  the  exceptions  taken  to  the 
master's  report  by  the  defendant,  I  find  that 
while  the  matters  complained  of  in  exceptions  1 
and  2  may  not  have  been  relevant  upon  the  is- 
sues here  in  dispute,  and  that  the  master  could 
have  refrained  from  making  any  reference  to 
them,  they  are  not  of  such  a  nature  as  to  affect 
the  merits  or  final  result  of  the  cause,  and  such 
findings  by  the  master  were  therefore  harmless. 

[1,2]  As  to  the  remaining  exceptions  of  the  de- 
fendant, it  is  not  necessary  for  them  to  be  taken 
up  in  detail.  The  point  is  made  that,  when  it 
appeared  in  the  case  that  the  defendant  had 
been  imprisoned  in  tiie  state  penitentiary,  the 
court  lost  jurisdiction  of  the  defendant  and  was 
powerless  to  proceed  without  the  appointment  of 
a  guardian  ad  litem.  It  appears  from  the  plead- 
ings, evidence,  and  proceedings  herein  that  the 
court  had  acquired  Jurisdiction  of  the  defendant 
and  of  the  cause  of  action;  that  the  defendant 
had  retained  counsel,  appeared  by  them,  and  an- 
swered bv  a  sworn  answer  before  he  was  im- 
prisoned m  the  penitentiary ;  that  his  attorneys 
appeared  in  the  case  and  attended  all  references 
while  he  was  imprisoned,  and  actually  offered 
testimony  in  his  behalf  and  argued  the  case  be- 
fore the  master  after  he  had  been  paroled  and 
released  from  the  penitentiary.  Under  these  cir- 
cumstances, I  find  that  the  court  had  jurisdic- 
tion of  the  defendant  and  of  the  subject-matter 
of  the  action  throughout  the  pendency  of  the 
cause,  and,  even  if  the  defendant  had  been  enti- 
tled to  the  appointment  of  a  guardian  ad  litem, 
the  right  has  been  waived  by  the  acts  of  the 
defendant  and  his  counsel  as  set  out  in  the  pro- 
ceedings herein. 

[3]  As  to  the  merits  of  the  action,  I  find  that 
where  a  fiduciary  relation  has  been  shown, 
which  renders  it  incumbent  upon  one  party  to 
render  to  another  party  an  accounting,  as  is  the 
case  here,  that  after  the  plaintiff  has  traced 
funds  into  the  hands  of  the  defendant,  from 
whom  an  accounting  is  due,  it  is  incumbent  up- 
on the  defendant  to  show  that  he  has  complied 
with  his  trust,  and  has  legally  and  properly  dis- 
bursed or  paid  over  such  functe.  The  plaintiff  in 
this  case,  by  clear  and  convincing  evidence,  a 
part  of  which  consists  of  the  defendant's  own 
statement,  has  proven  that  the  defendant  re- 
ceived as  general  manager  and  treasurer  of  the 
plaintiff  company  the  sum  of  $118,770.  The 
plaintiff  alleged  in  its  complaint  that  of  this 
amount  at  least  the  sum  of  $25,000  had  not  been 
accounted  for,  but  proved  a  deficiency  of  $26,- 
948.63.  The  master  found  for  the  plaintiff  in 
the  sum  of  $21,948.63,  and. gave  judgment  for 
that  amount ;  but  in  arriving  at  said  sum  he  al- 
lowed the  defendant  a  credit  of  $5,000  for  com- 
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missions  paid  others  for  the  sale  of  stock  in  the 
plaintiff  company.  The  allowance  of  this  credit 
18  the  foundation  of  the  plaintiff's  exceptions  to 
the  master's  report.  I  find  that  the  defendant 
was  not  entitled  to  any  aUowance  whatever  for 
the  payment  of  commissions  on  the  sale  of  stock 
in  the  said  company,  and  the  finding  of  the  mas- 
ter in  that  regard  is  modified  in  accordance  with 
the  contention  of  the  plaintiff  herein. 

The  remaining  exceptions  of  the  defendant 
are  therefore  overruled,  and  tiie  finding  of  the 
master  is  modified,  by  allowing  the  plaintiff  so 
much  of  the  $5,000  credit  allowed  the  defendant 
by  him  as  will  make  the  total  of  plaintiff's  judg- 
ment, exclusive  of  costs.  $25»000 ;  my  constme- 
tion  of  the  complaint  being  that  there  cannot 
be  a  recovery  for  more  than  $25,000. 

It  is  therefore  ordered,  decreed,  and  adjudged 
that  the  plaintiff  herein  shaU  nave  judgment 
against  the  defendant  for  the  sum  of  $25,000 
and  the  costs  of  this  action. 

Shand,  Benet;  Shand  &  McGowan  and  John 
J.  Earle,  all  of  Ck>lumbia,  and  Dial  &  Todd,  of 
Laurens,  for  appellant  Logan  &  Edmunds, 
Nelson,  Nelson  &  Gettys  and  Frank  Q, 
Tompkins,  all  of  Ck)lambia,  for  respondent. 

GARY,  0.  J.  The  Judgment  of  the  drcolt 
court  is  afiSrmed  for  the  reasons  therein 
stated. 

HYDRICK,  WATTS,  FRASER,  and  QAGE; 
JJ.,  concur. 


aoo  s.  c.  18) 

LIVINGSTON    et   aL    v.    SEABOARD   AIR 
LINE  R.  00.  et  al.     (No.  8991.) 

(Supreme  Court  of  South  Carolina.     Feb.  10, 

1915.) 

Chattel  Mobtgaoes  ^ss>48— Crop  Mobtoages 
—VALiDiTT—"DESCBiBEn"— "Mentioned." 
Civ.  Code  1912,  (  4106.  provides  that  no 
crop  mortgage  shall  be  effective  unless  the  land 
whereon  the  crops  are  to  be  raised  shall  be 
described  or  mentioned  in  the  mortgage,  which, 
when  so  taken,  and  indexed,  etc.,  shall  constitute 
a  lien.  A  crop  mortgage  recited  that  it  covered 
all  cotton  and  cotton  seed  grown  and  cultivated 
during  the  year  1911  upon  land  belonging  to 
L.  as  well  as  60  acres  planted  in  com.  Beld 
that,  as  all  parts  of  a  statute  are  to  be  given 
effect,  the  word  "described/*  which  means  to 
give  the  metes  and  bounds  of  land,  cannot  be 
construed  as  synonymous  with  "mentioned," 
vefaich  means  spoken  of  briefly,  and  hence,  though 
the  mortgage  did  not  give  the  metes  and  bounds 
.of  the  mortgagor's  land,  it  was  valid. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  |{  93-95;    Dec.  Dig.  <S=:>48. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Describe;    Mention.] 

Appeal  from  Common  Pleas  Circuit  0>urt 
of  Orangeburg  County ;  I.  W.  Bowman,  Judlge. 

Action  by  D.  S.  Livingston  and  J.  P.  Rob- 
inson, doing  business  under  the  firm  name 
of  Livingston  &  Robinson,  against  the  Sea- 
board Air  Line  Railroad  Comi>any,  a  corpo- 
ration, and  othera  From  a  Judgment  for 
defendants,  plaintiffs  appeal.  Reversed  and 
remanded. 

P.  T.  Hildebrand,  of  Orangeburg,  for  ap- 
pellants. Raysor  ft  Summers,  of  Orange- 
burg, for  respondents. 


FRASER,  J.  This  is  a  proceeding  in  claim 
and  delivery  to  recover  four  bales  of  cotton 
sold  by  the  defendant,  Mrs.  Lizzie  Ameker, 
to  the  defendant  William  L.  Whetstone,  and 
delivered  to  the  defendant  railroad  company 
for  shipment  Two  bales  were  seized,  and 
two  bales  were  not.  The  plaintiffs  claimed 
the  cotton  under  a  crop  mortgage  of  "all  cot- 
ton and  cotton  seed  grown  and  cultivated  dur- 
ing the  year  1911  and  60  acres  planted  in 
cotton  and  all  com,  fodder,  peas,  hay,  etc, 
grown  during  1911  on  acres  planted  in  com. 
All  of  above  lands  belonging  to  said  Lizzie 
B.  Ameker."  The  defendant  Mrs.  Ameker  did 
not  answer.  The  other  defendants  denied 
the  existence  of  the  mortgage  and  set  up  a 
counterclaim  for  the  two  bales  seized,  or  $76, 
the  value  thereof.  On  the  trial  the  defend- 
ants objected  to  the  introduction  of  the 
mortgage  in  evidence,  on  the  ground  that 
the  mortgage  was  void  for  Indefiniteness  of 
description,  and  set  up  the  statute,  which  is 
as  follows  (Code  of  Laws  of  South  Carolina, 
vol.  1,  i  4106): 

"No  mortgage  of  any  crop  or  crops  shall  be 
good  and  effective  to  convey  to  the  mortgagee 
any  interest  in  any  crop  or  crops,  other  than  the 
crop  or  crops  to  be  raised  during  the  year  in 
which  said  mortgage  is  given,  and  unless  the 
land  whereon  said  crop  or  crops  are  to  be  raised 
shall  be  described  or  mentioned  in  said  mort- 
gage, which  said  mortgage,  when  so  taken,  when 
indexed  or  recorded  as  required  by  law,  shall 
constitute  a  Uen  on  the  crops  therein  described 
in  preference  to  all  subsequent  mortgages  on 
saidjcrop  or  crope." 

The  defendants  took  the  position  that  the 
land  was  not  described  in  this  mortgage,  and 
it  was  therefore  void;  that  the  words  "de- 
scribed" and  "mentioned"  are  synonymous 
terms;  that  the  description  was  insufficient 
and  the  mortgage  void.  The  presiding  Judge 
sustained  the  position,  held  the  mortgage 
void,  and  refused  to  allow  its  Introduction  in 
evidence.  The  plaintiffs  had  no  other  claim 
to  the  cott<Hi,  and  his  honor  practically  di- 
rected a  verdict  for  the  defendants  for  the 
cotton,  though  he  allowed  the  Jury  to  fix  the 
value  of  the  two  bales  seized.  This  valne  the 
Jury  fixed  at  $75.  For  this  sum  Judgment 
was  entered  in  fsTOr  of  the  defendants 
against  the  plaintiffs,  and  the  plaintiffs  ap- 
pealed. 

There  are  10  exceptions,  but  they  raise 
only  one  question,  to  wit,  is  the  mortgage 
void  for  want  of  description? 

The  rule  on  construction  of  statutes  Is  to 
give  effect  to  every  part  It  is  not  to  be  as- 
sumed that  the  Legislature  used  two  words 
to  express  one  idea,  when  one  word  Is  suffi- 
cient Very  few  words  are  exactly  synony- 
mous. The  words  "described"  and  "mention- 
ed" are  not  synonymous.  Land  is  "describ- 
ed" when  its  metes  and  bounds  and  loca- 
tion are  given.  It  is  "mentioned"  when  it  Is 
spoken  of  briefly  or  cursorily ;  spoken  of ;  re- 
ferred to.  CJentury  Dictionary.  It  is  clear 
that   the   land    was   "mentioned,**    and   the 


^s»FOr  otlwr  caavs  see  wamm  topto  and  KST-NUHBBR  in  aU  Key-Numbered  Digests  and  Indeses 


S04 


84  SOUTHEASTERN  REPORTER 


(S.a 


mortgage  Is  not  void  under  tbe  statute,  and 
his  honor  erred  in  so  holding.  This  is  a 
stronger  case  than  the  case  of  Brown  t. 
Hughes,  94  S.  C.  140,  77  S.  E.  730. 

The  judg^nent  is  reversed,  and  the  case 
remanded  for  a  new  trial. 

GARY,  0.  J.,  and  WATTS  and  GAGE,  JJ., 
concur.     HYDRICK,  J.,  disqualified. 


ClfiO  S.  C.  77) 

STATE  T.  RODGBRS.    (No.  8097.) 

(Supreme  Court  of  South  Carolina.     Feb.  10, 

1915.) 

1.  Cbiminal  Law  ^=»202— Fobmeb  Jkopabdt 
— iDENxriT  OF  Offenses. 

Where  accused,  after  shooting  a  person  in 
his  dwelling  house  and  striking  him  on  the  head 
with  an  axe.  set  fire  to  the  dwelling  house,  his 
conviction  for  murder,  under  an  indictment 
charging  a  killing  witn  a  pistol  and  an  aze^ 
did  not  bar  a  prosecution  for  arson,  under  Const 
art.  1,  I  17,  providing  that  no  person  shall  be 
subject  for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  liberty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {{  3S6-403,  408,  409 ;  Dec.  Dig. 
<S=»202.] 

2.  Cbiicinai,  Law  ^s»1210  —  Fcnishment  — 

DKATH  SENTENC1&— PBIOB  CONVIOTION. 

That  a  person  convicted  of  arson  and  sen- 
tenced to  death  was  undergoing  life  imprison- 
ment under  a  prior  conviction  for  murder  did 
not  prevent  the  execution  of  the  death  sentence. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {f  8298-3301,  3315 ;  Dec.  Dig. 
«8=>1210.] 

3.  AiisoN  ^=s>37  —  BviDKNOB  —  Ownership  or 
Building. 

On  a  trial  for  arson,  where,  though  it  ap- 
peared that  accused  berore  setting  fire  to  a 
dwelling  house  shot  the  owner  and  struck  him 
on  the  head  with  an  axe,  there  was  no  evidence 
that  he  was  dead,  an  objection,  that  there  was 
no  testimony  to  sustain  the  allegation  that  such 
person  was  the  owner  of  the  dwelling  house  at 
the  time  it  was  burned,  was  properly  overruled. 

[Ed.  Note.— E\>r  other  cases,  see  Arson,  Cent 
Dig.  §§  71-73 ;  Dec.  Dig.  <$=»37.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Laurens  County ;  T.  S.  Sease,  Judge. 

**To  be  officially  reported." 

Greenwood  Rodgers  was  convicted  of  arson, 
and  he  appeals.    Affirmed  and  remanded. 

The  exceptions  were  as  follows: 

(1)  That  his  honor  erred  in  not  submitting  the 
plea  of  former,  jeopardy  to  the  jury,  it  being  a 
question  of  fact  for  the  Jury  and  not  for  the 
court 

(2)  That  his  honor  erred  in  not  holding  that 
the  arson  was  a  contributory  cause  of  the  death 
of  George  F.  Young. 

(3)  That  his  honor  erred  in  overruling  the  mo- 
don  of  the  defendant's  attorney  in  arrest  of 
judgment,  as  the  arson  was  one  of  the  contrib- 
ating  causes  of  the  death  of  George  F.  Young, 
and  the  prisoner  had  already  been  tried  and 
convicted  of  murder  and  recommended  to  the 
mercy  of  the  court. 

(4)  That  his  honor  erred  in  sentencing  the 
prisoner  to  the  electric  chair  on  the  23d  day  of 
October,  said  execution  to  take  place  while  the 
prisoner  was  serving  a  life  sentence  for  a  crime 
of  which  the  arson  was  but  a  part. 

(5)  That  his  honor  erred  in  nolding  that  the 
^urt  was  able  to  abrogate  and  set  aside  the 


sentence  of  the  former  court  which  the  prisoner 
was  then  serving  and  substitute  a  new  sentence, 
which  sentence  was  to  be  imposed  before  the  first 
sentence  was  fully  served. 

(6)  That  his  honor  erred  in  holding  that  the 
state  can  prefer  on  the  same  facts  a  series  of 
charges. 

(7)  That  his  honor  erred  in  not  holding  the 
conviction  of  murder  on  the  same  testimony  and 
facts  as  used  at  the  trial  for  arson  to  be  a  bar 
to  the  charge  of  arson. 

(8)  That  his  honor  erred  in  overruling  the  mo- 
tion in  arrest  of  judgment* 

Augustus  G.  Hart,  of  Laurens,  for  appel- 
lant R.  A.  Cooper,  Sol.,  of  Laurens,  for  the 
State. 


GARY,  C  J.  This  la  an  appeal  from  the 
sentence  of  death  imposed  upon  the  appellant, 
for  arson. 

The  facts  are  thus  stated  in  the  record: 
The  appellant,  Greenwood  Rodgers,  was  joint- 
ly indicted,  with  Tom  Young  and  Junk  Cald- 
well, for  the  murder  of  George  F.  Young,  on 
the  12th  day  of  January*  1914,  spring  term  of 
the  court  of  general  sessions  for  Laurens 
county.  Greenwood  Rodgers  and  Junk  Cald- 
well were  tried  separately,  and  each  ccm- 
victed  of  murder,  with  recommendation  to 
the  mercy  of  the  <iourt,  and  each  was  duly 
sentenced  to  imprisonment  at  hard  labor  for 
the  term  of  his  natural  life.  The  indictment 
was  in  the  usual  form,  charging  killing  of 
George  F.  Young  with  a  pistol  and  axe.  At 
the  1914  fall  term  of  the  court  of  general  ses- 
sions for  Laurens  county.  Greenwood  Rodgers 
was  indicted  for  the  crime  of  arson,  on  which 
indictment  he  was  convicted  and  duly  sen- 
tenced to  be  electrocuted,  the  23d  day  of 
October  1914.  The  in^ctment  charged  that 
the  defendant  aforesaid  did  feloniously,  will- 
fully, and  mailiciously  set  fire  to  a  certain 
house,  to  wit,  the  dwelling  house  of  one 
George  F.  Young,  and  by  the  kindling  of  such 
fire  the  aforesaid  dwelling  house  was  then 
and  there  feloniously,  willfully,  and  mall- 
dously  burned  and  consumed.  Q%e  appellant's 
attorney  entered  a  plea  of  former  Jeopardy 
before  the  jury  was  sworn,  which  plea  was 
resisted  by  the  solicitor,  who  denied  identity 
of  the  offenses,  and  the  said  plea  was  over- 
ruled by  the  court  The  judge's  charge  was 
that  usually  given  in  arson  cases. 

After  conviction,  the  attorney  of  the  ap- 
pellant made  a  motion  for  an  arrest  of  Judg- 
ment, on  the  following  grounds:  (1)  Autrefois 
convict  (former  Jeopardy).  (2)  That  the  same 
facts  and  testimony  were  used  in  the  pre- 
vious trial,  when  he  was  convicted  of  mhrder 
and  sentenced  to  life  imprisonment,  the  jury 
having  recommended  him  to  the  mercy  of 
the  court  (3)  That,  out  of  the  same  facts,  a 
series  of  charges  shall  not  be  preferred.  (4) 
That  the  facts  brought  out  in  the  trial  would 
have  warranted  a  conviction  on  the  first  tri- 
al, and  did  sustain  a  conviction  on  the  first 
trial;  therefore  the  conviction  for  murder 
at  the  first  trial,  on  the  same  fiicts  as  brought 
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out  at  the  trial  for  arson,  is  a  bar  to  sentenc- 
ing the  defendant  for  arson. 

The  defendant  offers  in  evidence  to  sustain 
the  above  plea,  the  testimony  and  judgment 
in  the  trial  for  murder,  and  the  testimony  In 
the  trial  for  arson,  and  also  the  records  of 
the  court  in  the  entire  matter.  And  the 
questions  were  raised  as  to  the  court's  right 
to  interfere  with  the  first  sentence,  while  the 
prisoner  was  serving  said  sentence ;  also,  the 
right  of  the  court  to  sentence  the  prisoner  to 
the  electric  chair  for  an  offense  conunitted, 
prior  to  trial  for  a  felony,  on  which  trial  he 
was  convicted;  and  that,  even  if  the  court 
had  the  right  to  sentence  prisoner,  said  sen- 
tence could  not  -be  put  into  effect,  until  first 
sentence  which  prisoner  was  then  serving, 
had  been  served.  The  question  was  also 
raised  that  the  arson  was  a  contributory 
cause  of  the  death  of  George  F.  Toung.  The 
motions  were  overruled  by  the  court. 

The  state's  testimony  tended  to  show  that 
Greenwood  Rodgers,  Jiink  Caldwell,  and  Tom 
Young,  on  the  night  of  January  12,  1914, 
went  to  the  house  of  George  F.  Young  in  Lau- 
rens county,  where  they  found  him  reading  a 
paper  before  the  fire.  They  walked  up  to  the 
back  of  his  house,  which  door  was  partly 
ajar.  That  Greenwood  Rodgers  with  a  pistol 
fired  upon  Hn  Young,  who  fell  from  his  chair 
to  the  floor,  and  that,  when  he  attempted  to 
rise,  Greenwood  Rodgers  struck  him  on  the 
head  with  an  axe,  and,  immediately  turning 
over  his  body,  removed  some  money  from  the 
pocket  of  his  clotiies,  and  then,  taking  a  fire 
shovel,  he  scattered  coals  of  fire  over  and 
around  the  body  of  Mr.  Young,  and  on  the 
bed  near  by,  setting  fire  to  the  clothing  of  Mr. 
Young  and  the  house,  and  causing  the  house 
to  be  consumed.  The  only  eyewitness  testi- 
fying to  this  was  Tom  Young,  a  codefendant 
of  Greenwood  Rodgers,  in  the  Indictment  for 
murder.  Greenwood  Rodgers  and  Junk  Cald. 
well  denied  all  knowledge  of  the  above  trans- 
action. No  testimony  was  produced  in  this 
case  to  show  that  George  F.  Young  was  dead, 
before  the  burning  of  the  house. 

In  the  two  trials,  the  state  used  practically 
the  same  witness,  and  practically  the  same 
testimony  was  had  at  both  trials.  Tom 
Young  was  the  only  witness  who  testified  in 
r^^rd  to  the  transaction  at  the  place  where 
George  F.  Young  was  killed.  He  was  the 
only  witness  who  professed  to  have  seen  aught 
of  the  criminal  transaction,  on  the  night  of 
Januaiy  12,  1914.  His  testimony  was  the 
same  in  both  trials.  A  charred  body  was 
found  in  the  ashes  of  the  former  home  of 
George  F.  Young,  on  the  morning  of  January 
XSy  1914.  The  defendant  appealed  upon  ex- 
ceptions which  will  be  reported. 

£1]  The  first  question  which  will  be  con- 
sidered is  whether  there  was  error  on  the 
part  of  bis  honor,  the  presiding  Judge,  in 
overruling  the  plea  of  former  Jeopardy. 

Section  17^  art  1,  of  the  Oonstitutlon,  con- 
tains the  provision  that  no  person  shall  be 
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subject  for  the  same  offense  to  be  twice  put 
in  Jeopardy  of  life  or  liberty. 

In  the  case  of  State  v.  Jenkins,  20  S.  C. 
351,  he  was  indicted  for  arson  and  acquitted 
by  direction  of  the  court,  on  the  ground  that 
the  offoQse  charged  did  not  constitute  the 
crime  of  arson.  He  was  thereafter,  for  this . 
same  act  of  burning,  put  upon  his  trial  for 
the  statutory  offense  of  burning  an  unten- 
anted house,  whereupon  he  interposed  the 
plea  of  autrefois  acquit.  The  court  after 
stating  that  the  question  was  a  mixed  one 
of  law  and  fact,  that  the  facts,  however,  were 
not  disputed,  and  that  the  question  of  law 
alone  would  be  considered,  that  there  was 
no  doubt  that  the  same  occurrence  gave  rise 
to  the  different  indictments,  and  that  it  was 
equally  clear  that  the  indictments  on  their 
face  did  not  charge  the  same  offense,  pro- 
ceeded as  follows: 

"Ijet  as  subject  the  question  to  another  test. 
Could  the  accused  have  been  convicted  at  tfae 
first  trial,  and,  under  the -first  indictment,  of  the 
offense  charged  in  either  of  the  other  two? 
When  put  upon  trial  for  arson,  could  he  have 
been  convicted  of  burning  an  untenanted  house? 
Certainly  not,  as  arsoh  does  not  necessarily  em- 
brace the  other  offense.  Nor  inasmuch  as  the 
indictment  for  arson  did  not  contain  a  cham^e 
of  facts  constituting  the  other  offense,  could 
testimony  have  been  introduced  as  to  the  other, 
as  it  is  a  rule  of  law  that  the  testimony  must 
correspond  with  the  allegations,  a  rule  applica- 
ble to  both  civil  and  criminal  cases,  and  es- 
pecially so  to  criminal.  If  then  the  accused  could 
not,  under  any  circumstances,  have  been  convict- 
ed of  the  present  offense  in  the  former  trial, 
how  then  can  it  be  said  that,  upon  the  present 
trial,  he  has  been  put  in  jeopardy  twice  for  the 
same  offense,  or,  m  the  language  of  the  Con- 
stitution that,  'after  having  been  once  acquitted 
by  the  verdict  of  a  jury  of  an  offense,  he  has 
again  been  put  in  Jeopardy  of  his  life  or  liberty 
for  the  same.'  '* 

In  the  ease  of  9tlite  v.  Mitchell,  98  S.  C. 
474,  82  S.  B.  676,  it  was  held  that  an  acquit- 
tal on  an  Indictment  for  burglariously  break- 
ing and  entering  a  dwelling  house  in  the 
nighttime,  with  Intent  to  steal  certain  goods, 
was  a  bar  to  a  subsequent  indictment  for  en- 
tering, without  breaking,  the  same  house  at 
the  same  time,  with  intent  to  steal  the  same 
goods.  The  plea  of  former  Jeopardy  was 
sustained  In  that  case,  for  the  reason  that 
the  two  offenses  charged  were  substantially 
the  same. 

The  exceptions  raising  this  question  are 
overruled. 

[2]  The  next  question  is  whether  the  fact 
that  the  defendant  Is  undergoing  the  punish- 
ment Imposed  upon  him,  for  the  murder  of 
George  P.  Young,  will  prevent  the  execution 
of  the  sentence  of  death  for  the  crime  of  ar- 
son. It  has  been  shown  that  the  offenses,  al- 
though arising  out  of  the  same  state  of 
facts,  are  separate  and  distinct.  The  law 
does  not  contemplate  that  a  criminal  shall 
escai>e  the  extreme  penalty  for  his  crime,  by 
reason  of  the  fact  that  he  has  also  been  con- 
victed of  another  crime,  for  which  the  sen- 
tence was  less  than  that  of  death,  otherwise 
the  fact  that  the  criminal  had  committed 
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more  than  one  crime  would  inure  to  his  ben- 
efit 

.  [3]  The  last  question  is  whether  there  was 
error  in  OTerruling  the  objection  that  there 
was  no  testimony  tending  to  sustain  the  al- 
legation of  the  indictment  that  George  F. 
Young  was  the  owner  of  the  dwelling  house 
at  the  time  it  was  burned.  It  is  contended 
that  George  F.  Young  was  dead  when  the 
crime  of  arson  was  committed.  This  ground 
is  disposed  of  by  the  following  statement, 
which  appears  in  the  record: 

"No  testimony  was  produced  in  this  case,  to 
show  that  George  F.  Young  was  dead,  before 
the  burning  of  the  house." 

These  conclusions  practically  dispose  of  all 
questions  presented  by  the  exceptions. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed,  and 
that  the  case  be  remanded  to  that  court,  for 
the  purpose  of  having  another  day  assigned 
for  carrying  into  Execution  the  sentence  of 
the  court 

HYDRICK,  WATTS,  FRASER,  and  OAGE, 
JJ.,  concur. 


(lOO  8.  C.  47) 

WYNN  T.  CALEDONIAN  INS.  CO. 

(No.  8998.) 

(Supreme  Court  of  South  Carolina.     Feb.  10, 

1915.) 

Insubancb  ^=»336  —  Ayoidancb  or  Policy— 

Additional  Insubance. 

Under  Civ.  Code  1912,  S  2718,  providing 
that  no  insurance  company  shall  issue  policies 
for  more  than  the  yalue  to  be  stated  in  the 
policy,  and  that  the  value  and  the  amount  of 
the  insurance  shall  be  fixed  on  or  before  issu- 
ance of  a  policy,  that  on  a  total  loss  insured 
may  recover  the  full  amount  and  the  propor- 
tionate amount  in  case  of  a  partial  loss,  that 
two  or  more  policies  on  the  same  property  shall 
be  deemed  contributive  insurance,  and  if  the 
aggregate  sum  of  the  insurance  exceed  the 
agreed  insurable  value  each  insurer  shall  be 
liable  for  its  pro  rata  share;  the  procuring  of 
fidditional  insurance  without  the  consent  of  the 
msurer  against  a  provision  of  the  policy  and  in 
excess  of  the  agreed  insurable  value  avoided 
the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  856-878;   Dec.  Dig.  <ds»336.] 

Appeal  from  Common  Pleas  (^cuit  Ck>urt 
of  Richland  County;   Geo.  E.  Prince,  Judge. 

^TDo  be  officially  reported." 

Action  by  Annie  Q.  Wynn  against  the  Cal- 
edonian Insurance  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Edward  L.  Craig,  of  Ck)lumbia,  for  appel- 
lant Smith,  Hammond  &  Smith,  of  Atlanta, 
6a.,  and  John  T.  Seibels,  of  Columbia,  for  re- 
spondent. 

GARY,  C.  J.  This  is  an  action  on  a  poli- 
cy of  insurance  for  a  partial  loss  caused  by 
fire.  The  only  question  in  the  case  is  pre- 
sented by  the  following  exception: 

"Because  his  honor  erred  in  instructing  the 
jury  that  procuring  of  additional  or  further  in- 
surance, in  excess  of  the  insurable  value  stated 


in  the  policy,  as  having  been  agreed  upon  by  the 
insured  and  the  insurer,  without  the  consent  of 
such  insurer,  would  render  the  policy  void  (un- 
less there  had  been  a  waiver);  whereas  he 
should  have  instructed  the  jury  that,  under  the 
statute  law  of  South  Carolina,  the  procuring  of 
additional  or  further  insurance  without  the  con- 
sent of  the  insurer  does  not  render  the  policy 
void,  but  two  or  more  policies  written  upon  the 
same  property  are  declared  to  be  contributive 
insurance,  and  if  the  aggregate  sum  of  such 
insurance  exceeds  the  insurable  value  of  the 
property  as  agreed  upon  by  the  insurer  and  the 
insured,  in  the  event  of  a  total  or  partial  loss, 
each  company  shall  be  liable  for  its  pro  rata 
share  of  such  insurance." 

The  ruling  of  his  honor,  the  circuit  Judge, 

involves   the  construction  of  section   2718, 

Code  of  Laws  1912,  which  is  as  follows: 

"No  fire  insurance  company  or  individuals 
writing  fire  insurance  policies,  doing  business  in 
this  state,  shall  issue  policies  for  more  than  the 
value  to  be  stated  in  the  policy,  the  amount  of 
the  value  of  the  property  to  be  insured,  and 
the  amount  of  insurance  to  be  fixed  by  the  in- 
surer and  Insured  at  or  before  the  time  of  issu- 
ing said  policies,  and  in  case  of  total  loss  by 
fire  the  insured  shall  be  entitled  to  recover  the 
full  amount  of  insurance  and  a  proportionate 
amount  in  case  of  partial  loss:  Provided,  two 
or  more  policies  written  upon  the  same  prop- 
erty shall  be  deemed  and  held  contributive  in- 
surance; and  if  the  aggregate  sum  of  all  such 
insurance  exceed  the  insurable  value  of  the 
property,  as  agreed  by  the  insurer  and  the  in- 
sured, in  the  event  of  a  total  or  partial  loss, 
each  company  shall  be  Uable  for  its  pro  rata 
share  of  said  insurance." 

The  case  of  Cave  ▼.  Indurance  Co.,  57  S. 
C.  347,  35  S.  B.  577,  shows  that  the  evident 
intention  of  the  statute  was  to  discourage 
double  or  additional  insurance  on  the  same 
property.  In  that  case  it  was  held  that, 
where  additional  insurance  was  placed  on 
the  property,  by  consent  of  the  company  first 
insuring  it,  each  company  was  only  liable  for 
its  pro  rata  share  of  the  total  insurance.  It 
would  be  inconsistent  with  the  manifest  in- 
tention of  the  statute  to  hold  that  each  com- 
pany should  be  liable  for  its  pro  rata  share 
of  the  total  insurance,  when  the  first  policy 
contained  a  provision  rendering  the  policy 
void  if  there  was  additional  insurance,  as 
this  would  confer  upon  the  insured  a  right 
which  he  did  not  have  before  the  statute 
was  enacted. 

In  the  case  of  Cave  v.  Insurance  Co.,  supra, 
the  building  was  insured  in  three  different 
companies.  One  of  them  valued  it  at  $1,000 ; 
another  at  $3,000;  and  the  third  made  no 
mention  as  to  the  requirements  of  the  stat- 
ute. 

It  will  thus  be  seen  that  the  valuation 
placed  on  the  building  by  one  company  was 
three  times  as  large  as  that  mentioned  in 
one  of  the  other  policies.  The  valuation  of 
$3,000  increased  the  risk  assumed  by  the 
first  company,  which  valued  the  building  at 
$1,000.  To  allow  the  policy  holder  to  insure 
the  property  in  other  companies,  without  the 
knowledge  or  consent  of  the  first  company, 
would  render  the  business  of  insurance  very 
uncertain  as  to  the  extent  to  which  the  com- 
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panics  might  be  made  liable  without  any 
agreement  on  their  part.  It  wonld  require 
them  to  find  out  If  the  insured  had  taken 
out  policies  in  other  companieSi  In  order  to 
ascertain  the  amount  for  which  'they  were 
liable — whether  for  the  full  value  or  a  pro- 
portionate part  thereof. 

It  is  unreasonable  to  suppose  that  the 
statute  contemplated  such  loose  and  uncer- 
tain business  methods. 

Affirmed. 

HYDRICK,  WATTS,  FKASER,  and  GAGE, 
JJ.,  concur. 


(100  S.  C.  21) 

SAYE  et  aL  y.  HILL.     (No.  8092.) 

(Supreme  Court  of  South  Oarolina.     Feb.  10, 

1915.) 

1.   FiXTUBBS  <d=»5— PUBPOSB  FOB  WHICH  AW- 

NsxATioN  IS  Made. 

Where  a  structure  is  placed  upon  land  not 
to  promote  the  convenient  use  of  the  land,  but 
to  be  used  for  some  temporary  purpose  external 
to  the  land,  and  the  land  is  used  only  as  a 
foundation  because  some  foundation  is  neces- 
sary, the  structure  and  its  belongings  are  not 
fixtures. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  §  4',    Dec  Dig.  <8s^.] 

2.  Tbial    ^=s>136  — Questions    of   Law    ob 
Fact—Conbtbuction  of  Wbittkk  Instbu- 

MENTS. 

It  is  for  the  court,  and  not  for  the  jury, 
to  construe  all  instruments  in  writing. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  318,  320,  321,  323-327 ;  Dec  Dig.  <&s> 
136.] 

3.  Deeds  ^=»117— Pbopebtt  Conveyed— Peb- 

SONAL  PbOPEBTT. 

Defendant  erected  on  land  conveyed  to  a 
railroad  company  for  a  particular  purpose  a 
cotton  gin,  gnst  mill,  and  planing  mill,  in  which 
he  installed  machineiy,  including  a  stationary 
engine  bolted  to  heavy  timbers  imbedded  in  the 
sou  around  which  the  floor  of  the  building  was 
laid.  The  grantor  recovered  possession  of  the 
land ;  the  decree  providing  that  defendant 
should  have  until  a  specified  date  to  remove  his 
buildings.  He  failed  to  remove  the  buildings  or 
machinery  within  that  time,  and  the  grantor 
subsequently  conveyed  to  plaintiffs.  Thereafter 
defendant  went  upon  the  land  and  removed  the 
engine  and  grist  mill  and  also  pipes  and  pumps 
with  which  certain  wells  were  ntted,  and  which 
were  used  in  connection  with  the  machinery. 
Held,  that  the  deed  to  plaintiffs  did  not  convey 
any  articles  in  the  buildings  or  in  or  on  the 
land  that  were  not  fixtures. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 

i^.  H  336-641 ;    Dec.  Dig.  <ds»117.] 


4.    FiXTUBES     $S>33  —  PBOPEBTT     PuSiCED     ON 
LiAND  OF  ANOTHEB. 

The  decree,  in  effect,  adjudged  that  the 
buildings  and  the  machinery  therein  were  not 
fixtures,  and  nothing  occurred  thereafter  to 
change  the  status  of  such  property,  except  the 
failure  to  remove  it  within  the  specified  time, 
which  did  not  forfeit  defendant's  property  there- 
in, and  hence,  in  an  action  against  defendant 
for  conversion,  it  was  error  to  charge  that,  if 
the  mill  and  engioe  and  things  of  that  sort 
were  a  part  of  or  fixed  or  attached  to  the  bnild- 
ingr,  if  the  building  was  built  around  it,  or  built 
for  the  purpose  of  putting  the  mill  in  it,  and 
the  mill  and  engine  were  put  in  it  and  attached 
securely   and   firmly   to   the  soil,   they   became 


fixtures,  and  defendant  had  no  right  to  remove 
them. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  |§  64,  65;    Dec.  Dig.  <8==>33.] 

5.  FiXTUBES  ^=s»4  — Intent  and  Manneb  of 

Annexation. 

While  the  manner  In  which  a  thing  is  at- 
tached to  the  soil  may  be  of  some  value  in  de- 
termining whether  it  is  a  fixture  or  not,  it  does 
not  afford  an  absolute  or  conclusive  test,  and  the 
intention  with  which  it  is  so  attached  is  usually 
a  more  controlling  factor,  though  all  of  the 
circumstances  should  be  considerea. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  §|  3,  6;    Dec.  Dig.  «=5>4.1 

6,  Fixtures  ^=>27— Pubpose  for  Which  An- 
nexation IS  Made. 

Where  houses  are  built  and  expensive  ma- 
chinery installed,  with  every  appearance  of  per- 
manency, under  a  license  from  the  owner  of  the 
soil  or  a  lease  thereof,  and  under  agreement  for, 
and  with  the  intention  of,  removal  at  the  ex- 
piration of  the  license  or  lease,  they  are  not 
fixtures, 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  it  5,  22,  25,  44,  46,  54 ;  Dec  Dig. 
<S=»27.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;   R.  C.  Watts,  Judge. 

Action  by  Ella  R.  Saye  and  another 
against  W.  L.  Hill.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Reversed  for  new 
trial. 

Hart  &  Hart,  of  Yorkville,  for  appellant 
J.  S.  Brice,  of  Yorkville,  for  respondents. 

HYDRICK,  J.  In  1888  or  1889  John  L. 
Rainey  conveyed  a  lot  in  the  town  of  Sharon, 
York  county,  to  a  railroad  company  by  a 
deed  which  provided  that  the  lot  was  to  be 
used  only  for  a  depot  site.  The  deed  was 
never  recorded,  and  the  company  did  not  use 
the  lot  for  a  depot  site,  but  it  was  generally 
believed  in  the  community  that  the  lot  be- 
longed to  the  company.  In  1901  the  defend- 
ant, Hill,  obtained  the  consent  of  the  com- 
pany to  erect  a  cotton  gin,  grist  mill,  and 
planing  mill  on  the  lot  The  buildings  were 
erected  and  machinery  installed  therein,  and 
some  wells  were  bored  and  fitted  with  pipes 
and  pumps  for  use  in  connection  with  the 
running  of  the  machinery.  This  was  done 
with  the  knowledge  and  acquiescence  of 
Rainey.  In  1904  Rainey  brought  suit  against 
the  company  and  HiU  to  recover  possession 
of  the  lot,  on  the  ground  that  it  was  not 
being  used  for  the  purpose  for  which  it  had 
been  conveyed.  In  that  suit  it  was  adjudged 
that  Rainey  recover  possession  of  the  lot, 
and  that  Hill  have  until  May  1,  1908,  to  re- 
move his  buildings,  and  that  on  and  after 
that  date  he  should  vacate  and  surrender 
the  premises  to  Rainey.  Nothing  was  said 
in  the  decree  about  the*  machinery.  Hill 
failed  to  remove  the  buildings  or  machinery 
within  the  time  specified.  In  November, 
1908,  Rainey  conveyed  the  lot  to  his  daugh- 
ters, the  plaintiffs  herein.  Thereafter,  and 
after  he  had  been  notified  by  the  plalntlflPs 
not  to  trespass  upon  the  lot,  he  went  on  It 


^s»For  other  cases  see  sune  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


308 


84  SOUTHEASTERN  REPORTER 


(S.O. 


and  removed  certain  machinery — to  wit,  an 
engine  and  grist  mill — and  took  up  and  car- 
ried off  the  pipes  and  pumps  out  of  the 
wells.  This  action  was  brought  to  recover 
actual  and  punitive  damages  for  the  con- 
version of  the  property  and  for  the  trespass. 

The  plaintiffs  base  their  claim  to  damages 
for  the  conversion  of  the  property  on  the 
contention  that  It  had  been  so  attached  to 
the  freehold  as  to  become  fixtures,  and  pass* 
ed  to  them  with  the  lot  The  engine,  which 
was  what  Is  known  as  a  stationary  engine, 
was  bolted  to  heavy  timbers  which  were 
embedded  In  the  soil.  The  mill  was  set  upon 
and  fastened  to  a  framework  of  heavy  tim- 
bers, and  the  floor  of  the  building  was  laid 
around  It 

[1-4]  At  the  trial  the  defendant  admitted 
liability  for  nominal  damages  for  the  tres- 
pass in  removing  the  property  after  the  time 
specified  in  the  decree  above  mentioned,  but 
denied  liability  for  the  alleged  conversion^ 
contending  that  the  property  removed  was 
his  own.  He  requested  the  following  In- 
Btructlons: 

"Q)  That  where  a  structure  is  placed  upon 
land,  not  to  promote  the  oonvenient  use  of  the 
land,  but  to  oe  used  for  some  temporal^  pur- 
pose, external  to  the  land,  and  the  land  is  used 
only  as  a  foundation,  because  some  foundation 
is  necessary  for  the  business,  then  the  structure 
and  its  belongings  are  not  fixtures.  Hughes 
V.  Shingle  Co.,  51  S.  0.  29,  28  S.  E.  2. 

"(2)  It  is  for  the  court,  and  not  for  the  jury, 
to  construe  all  instruments  in  writing.  The 
jury  is  charged  that  the  deed  offered  in  evidence 
will  not,  or  did  not,  carry  articles  in  the  houses, 
or  in  or  on  the  land,  that  were  not  fixtures.*' 

The  presiding  judge  refused  these  requests, 
and,  on  the  contrary,  Instructed  the  jury 
that: 

''If  this  mill  and  engine  and  things  of  that 
sort  was  a  part  of,  or  fixed  or  attached  to,  the 
house,  if  the  house  was  built  around  it,  or  if  the 
house  was  built  there  for  the  purpose  of  putting 
the  mill  in  it,  and  they  did  go  there  and  put 
the  mill  and  engine  in  it  and  attach  it  securely 
and  firmly  to  the  soil,  then  it  became  a  fixture 
and  he  had  no  n^t  to  move  it" 

Under  this  Instruction,  the  Jury  found  for 
plaintiffs  $750  damages,  and  from  judgment 
on  the  verdict  this  appeal  waa  taken. 

[6, 6]  We  think  the  learned  judge  erred 
in  refusing  the  defendant's  requests,  and  In 
giving  the  instructions  above  quoted.  While 
the  manner  In  which  a  thing,  is  attached  to 
the  soli  may  be  of  some  value  In  determining 
whether  it  is  a  fixture  or  not,  It  does  not  af- 
ford an  absolute  or  conclusive  test  The  In- 
tention with  which  It  is  so  attached  Is  usual- 
ly a  more  controlling  factor.  Yet  all  the  cir- 
cumstances should  be  considered,  esi)ecially 
as  they  throw  light  upon  the  Intention. 
Houses  are  frequently  built  and  expensive 
machinery  installed  therein  with  every  ap- 
pearance of  permanency :  yet  it  is  done  un- 
der a  license  from  the  owner  of  the  soil,  or 
under  a  lease  thereof,  and  under  agreement 
for,  and  with  the  Intention  of  removal  at  the 
expiration  of  the  license  or  lease.    In  such 


cases  they  are  not  fixtures.  Hughes  v.  Shin- 
to Co.,  51  S.  a  1,  28  S.  E.  2;  Hurst  v.  Craig 
Furniture  Co.,  95  S.  0.  221.  78  S.  E.  960; 
Rawls  V.  Ins.  Co.,  97  S.  0.  189,  81  S.  E.  505. 

The  decree  in  the  ease  of  Rainey  v.  HIU 
and  others  In  effect  adjudged  that  the  bnlld« 
Ings,  and,  of  course,  the  machinery  therein, 
were  not  fixtures.  Nothing  occurred  there- 
after to  change  the  status  of  this  property, 
except  the  failure  of  Hill  to  remove  It  with- 
in the  time  specified  In  the  decree.  But  that 
did  not  forfeit  his  property  therein.  It  is 
conceded,  however,  that  it  did  have  the  ef- 
fect of  making  him  a  trespasser,  when  he 
went  upon  the  lot  to  remove  It,  after  the  ex- 
piration of  the  time  allowed  in  the  decree. 
But,  as  we  cannot  tell  whether  the  damages 
awarded  were  solely  for  the  trespass,  or 
whether  they  Included  damages  for  the  con- 
version of  the  property,  there  must  be  a  new 
trial. 

Judgment  reversed. 

GARY,  C.  J.,  and  FRASER  and  GAGE, 
JJ.,  concur.    WATTS,  J^  disqualified. 


(100  8.  C.  S3) 

YARBOROUGH  v.  COLUMBIA  RY.,  GAS  & 
EliEOTRIO  CO.    (No.  8994.) 

(Supreme  Court  of  South  Carolina.     Feb.  10, 

1915.) 

1.  JUBT  ^=385— EXCUSIRG  FBOM  PAKEL—DlS- 
t^BETION. 

Excusing  from  the  panel  two  jurors,  who 
stood  up  when  the  court  asked  if  any  of  them 
were  in  defendant's  employ,  was  in  the  discre- 
tion of  the  court,  though  one  had  only  a  small 
rent  account  to  coUect  for  defendant,  and  the 
other  a  contract  for  advertising  space  with  a 
company,  of  which  defendant's  president  was 
an  officer  or  stockholder. 

[Ed.  Note.~For  other  cases,  see  Jury,  Cent. 
Dig.  I  405;   Dec.  Dig.  «s»85J 

2.  Cabbhsbs  ^ss^S^T—Injubt  to  Passbkokb— 

CONTBIBUTOBT  NEOLIQENCB. 

There  being  evidence  that  an  electric  car 
was  moving  very  slowly  when  a  passenger 
stepped  on  the  running  board  to  alight,  the 
question  of  her  contributory  negligence  is  for 
tne  jury,  and  not  one  of  law. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1346.  135()-1386»  1388-1397, 
1402;    Dec.  Dig.  «ft=»347.] 

8.  Tbial  <ds»193—lNSTBnonoN— Opinion  on 

Facts. 
A  requested  charge  that  if  a  passenger 
leaves  her  seat  while  the  car  is  in  motion,  and 
steps  on  the  running  hoard,  she  assumes  the 
risk  incident  to  such  position,  and,  if  injured 
through  no  negligence  of  the  company,  cannot 
recover,  is  objectionable  as  intimating  an 
opinion. on  the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  (^ent. 
Dig.  S§  436-438;   Dec.  Dig.  «&=:>193.] 

4.  Afpeai.  and  Ebbob  <©=>1005—Rb view- 
Den  ying  New  TsiAii— Pbbpondebanck  of 
Evidence. 

The  question  of  preponderance  of  evidence 

is  for  the  trial  court  on  motion  for  new  trial, 

and  not  for  the  court  on  appeal  after  denial 

of  the  motion. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and 

Error,    Cent.    Di?:.   §§   3860-3876,   39£8^950; 

Dec.  Dig.  «=»1005.] 
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K.  Appbai.    and    Ebbob    ^s»1004— Bxynw— 

Excessive  Damages. 

The  question  of  mere  excess  of  damages 
for  personal  injury  is  one  for  the  trial  court, 
and  not  for  re-examination  on  appeal;  it  beinir 
one  on  the  evidence,  and  the  excess  not  appear- 
ing as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  §§  3944-3047 ;  Dec.  Dig.  ^s» 
1004.] 

6l  New   Tbial  ^s»104— Nbwlt  Disoovebbd 
Evidence— CuMuuLTiVB  Evidence. 

Where,  at  the  trial,  defendant,  to  show 
that  plaintiff  had  changed  her  testimony,  over 
objection  that  the  stenographer's  notes  were  the 
best  evidence,  introduced  testimony  of  witness- 
es as  to  what  plaintiff  had  testified,  the  ste- 
nographer's minutes  are  not  newly  discovered 
evidence,  but  merely  cumulative,  aa  regards 
defendant's  motion  for  new  triaL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  ff  21&-220,  228;  Dea  Dig.  «s» 
104.] 

7.  Tbial     ^=s>252  —  Instbuotions— Applica- 
BUJTT  TO  Evidence. 

An  instruction  as  to  injury  of  a  passen- 
ger through  an  instrumentality  under  the  ex- 
clusive care  and  control  of  the  carrier  is  per- 
tinent; where  there  is  evidence  that  the  pas- 
senger is  injured  by  the  sudden  jerk  of  the  car 
under  the  carrier's  exclusive  care  and  controL 

[Ed.  Note.— For  Ather  cases,  see  TriaL  Cent 
Dig.  S§  505,  596-612;   Dec.  Dig.  <8=p252.] 

Appeal  from  Ck>inmon  Pleas  Circiiit  Court 
of  Biehland  Ckttmty ;  W.  A.  Holman,  Special 
Judge. 

Action  by  Clyde  Yarborough  against  the 
Columbia  Railway,  Gas  &  Electric  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Afllrmed. 

Elliott  ft  Herbert,  of  Columbia,  for  appel- 
lant. J.  B.  McLauchlin,  of  Columbia,  for 
respondent 

FRASER,  J.  The  appellant  thus  states 
ilia  case: 


*'Thi8  snit  was  brought  by  Miss  Clyde 
borough  on  the  24th  day  of  July,  1914,  to  re- 
cover $10,000  damages  on  account  of  injuries 
received  by  her  as  a  result  of  the' alleged  negli- 
gent and  willful  conduct  of  the  defendant  in 
causing  a  car  from  which  she  was  alighting 
to  jerk  forward.  Plaintiff  testified  that,  as  de- 
fendant's car  was  nearing  the  stopping  point 
at  the  intersection  of  College  and  Main  streets, 
she  stepped  to  the  running  board,  and  that  the 
car  started  forward  with  a  jerk  and  threw 
her  to  the  street  by  which  her  arm  was  sprain- 
ed and  her  knee  bruised.  The  testimony  of 
defendant's  motorman  and  conductor,  and  pas- 
sengers. King,  Smith,  Howell,  Bundrick,  and 
Pope,  was  to  the  effect  that  plaintiff  had  at- 
tempted to  step  from  a  moving  car  and  had 
fallen.'* 

**The  jurj  found  a  verdict  for  plaintiff  for 
^,000,  which  his  honor  refused  to  disturb  on 
motion  for  a  new  triaL" 

[1]  Argument: 

**As  the  case  was  proceeding  to  triaL  the 
ooart  excused  from  the  panel  W.  L.  Kelly 
and  CI  P.  Heise,  jurors,  who  stood  up  when 
his  honor  inquired  whetner  or  not  any  jurors 
were  related  to  the  plaintiff  or  in  the  employ 
of  defendant  Mr.  Kelly  stated  he  had  a  small 
rent  account  for  the  street  railway  company; 
that  he  was  a  rent  collector.  Mr.  Heise  that 
he  was  contracting  for  advertising  space,  and 
tliat    he   had    a    contract   with    the   company. 


His  affidavit  shows  that  his  contract  was  with 
the  Record  Publishing  Company,  with  which 
Company  he  was  informed  Mr.  E.  W.  Robert- 
son, president  of  Columbia  Railway,  Gas  & 
Electric  Company,  was  connected  as  an  officer 
or  stockholder.  ODunsel  for  defendant  objected 
to  these  two  jurors  being  excused  from  the 
panel.  His  honor  ruled  it  was  a  matter  for 
his  discretion,  and  that  the  fact  that  they 
had  stood  up  showed  them  to  be  not  indifferent, 
and  he  would  excuse  them  from  the  panel. 
The  jurors  were  not  sworn  on  their  voir  dire." 

E)xception  1: 

''This  exception  charges  error  in  the  action 
of  his  honor  in  excusing  the  jurors  and  in  the 
ruling  of  his  honor  that  the  matter  was  for 
his  discretion,  and  the  fact  that  said  jurors 
stood  up  when  questioned  showed  them  to  be 
not  indifferent  It  is  provided  in  the  Civil 
Code  (volume  1,  |  4045)  as  follows:  'The  court 
shall,  on  motion  of  either  party  in  suit,  ex- 
amine, on  oath,  any  person  who  \s  called  as 
a  juror  therein,  to  know  whether  ho  is  related 
to  either  party,  or  has  any  interest  in  the 
cause,  or  has  en>re6sed  or  formed  any  opinion, 
or  is  sensible  of  any  bias  or  prejudice  therein, 
and  the  party  objecting  to  the  juror  may  in- 
troduce any  other  competent  evidence  in  sup- 
port of  the  objection.  If  it  appears  to  the 
court  that  the  juror  is  not  indifferent  in  the 
cause,  he  shall  be  placed  aside  as  to  the  trial 
of  that  cause,  and  another  shall  be  called.'" 

It  will  be  observed  that  the  statute  says 

"on  motion  of  either  party."    The  record  does 

not  show  that  either  party  made  a  motion  to 

examine  the  jurors  on  oath.    The  Jurors  did 

not  consider  themselves  entirely  unconnected 

with  the  appellant,  and  it  was  within  his 

honor's  discretion  to  exclude  them.    The  law 

is  well  stated  in  Tucker  v.  BufiCalo  Mills,  76 

8.  C.  541-542,  67  a  E.  626,  627  (121  Am.  St 

Rep.  057). 

'*When  the  case  was  called  on  circuit,  plain- 
tiff requested  that  all  jurors  be  asked  whether 
or  not  they  were  employes  or  stockholders  in 
either  the  Uniou  or  Buffalo  Cotton  Mills.  The 
defendant  objected  solely  on  the  ground  that 
the  two  mills  were  distinct  corporiitions,  hav- 
ing one  president.  It  was  ascertained  that 
three  jurors  were  employed  by  the  cotton  mills 
named  and  two  by  the  Union  Mills  store. 
While  we  do  not  regard  tbia  fact  as  ground  for 
legal  disqualification  of  a  juror,  still  the  ciiv 
cult  court  has  very  large  powers  as  to  the 
conduct  of  jury  trials,  including  a  discretion 
to  exclude  a  juror  for  this  cause,  if  the  circum- 
stances are  such  as,  in  the  judgment  of  the 
court,  would  afford  any  reasonable  ground  for 
apprehension  of  unfairness,  and  his  ruling  will 
not  be  'reversed,  except  for  abuse  of  discretion, 
which  does  not  appear  in  this  case.  State  v. 
Wyse,  82  S.  C.  45^  10  S.  E.  612.  Appellant 
contends  that  the  circuit  court  should  have  ex- 
amined the  jurors  on  their  v<Hr  dire,  and  cites 
State  V.  Williams,  31  8.  a  238,  9  S.  E.  853, 
but  no  request  for  such  examination  was  made, 
and  the  ground  of  objection  stated  shows  that 
there  was  no  issue  as  to  facts,  but  presented 
merely  a  legal  question  as  to  whether  the 
jurors  were  disqualified  on  an  admitted  state  of 
facts." 

This  exception  is  overruled. 

[2]  2.  Exception  2: 

'*I&  declining  to  grant  defendant's  motion  for 
a  nonsuit  at  the  close  of  the  plaintiff's  testi- 
mony on  the  ground  that  said  testimony  show- 
ed that  plaintiff  contributed  to  her  injury  as  a 
proximate  cause  by  her  own  neglij>;euce,  the 
error  being  that  the  only  inference  properly  de- 
ducible  from   the  evidence   was   that   plaintiff 
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contributed  to  her  injury  as  a  proximate  cause 
by  her  own  negligence,  and  his  honor  should 
have  granted  a  nonsuit  for  this  reason." 

Appellant  in  his  argument  says: 

"It  has  never  been  held  in  South  Carolina 
that  under  all  circumstances  it  is  negligence 
for  a  passenger  to  endeavor  to  board  or  alight 
from  a  moving  car,  but  such  conduct,  under 
some  circumstances,  may  be  negligence  as  a 
matter  of  law.** 

There  was  testimony  that  the  car  was  mov- 
ing very  slowly,  and  the  drcnmstances  were 
for  the  Jury.    This  exception  is  overruled. 

[3]  8.  Exception  3: 

"Because  his  honor  erred  in  refusing  defend- 
ant's fifth  request  to  charge  as  follows:  *If 
a  ipassenger  on  a  car  leaves  his  or  her  seat 
while  the  car  is  in  motion  and  steps  upon  the 
running  board,  he  or  she  assumes  the  risks  in- 
cident to  such  position,  and.  if  injured  through 
no  negligence  on  the  part  of  the  company,  such 
passenger  cannot  recover.'  The  error  being 
that  said  request  contained  a  correct  propo- 
sition of  law,  and  defendant  was  entitled  to 
this  instruction.'*, 

His  honor  had  just  charged  request  Na  4, 

which  was  as  follows: 

"Although  a  carrier  of  passengers,  such  as 
the  defendant  in  this  case,  is  due  such  passen- 

!:ers  the  highest  degree  of  care,  it  is  not  an 
usurer  of  their  safety)  ^ind,  if  they  are  in- 
jured through  no  negligence  on  the  part  of 
the  carrier,  they  cannot  recover.  I  charge  you 
that." 

To  charge  request  No.  6  would  have  inti- 
mated an  opinion  on  the  facts,  and  was  prop- 
erly refused.    This  exception  is  overruled. 

[4]  4.  Exception  4: 

"Because  his  honor  erred  in  declining  to 
grant  a  new  trial  on  the  following  grounds  to 
wit; 

"(a)  Because  the  overwhelming  preponder- 
ance of  the  evidence  clearly  established  the  fact 
that  the  plaintiff  was  injured  through  her  own 
negligence  and  through  no  negligence  of  the 
defendant,  and  the  excessive  sum  awarded  by 
the  juiy  indicated  that  it  was  biased  to  su<^ 
an  extent  as  to  be  unable  to  give  a  fair  con- 
sideration to  the  merits  of  the  suit." 

This  preponderance  of  the  evidence  is  a 

question  for  the  court  of  common  pleas,  and 

cannot  be  considered  here. 

[5]  "(b)  Because  the  sum  of  ^,000  awarded 
by  Uie  jury  was  grossly  excessive  and  entirely 
out  of  reason  when  the  comparatively  slight 
damage  inflicted  upon  the  plaintiff  is  taken 
into  consideration." 

This  is  also  a  question  for  the  court  of 

common  pleas.    The  rule  is  well  stated  In 

Southern  Railwaiy  v.  Bennett,  233  U.  S.  8Q, 

34  Sup.  Ct  567,  58  L.  Ed.  860: 

"The  supposed  error  most  insisted  upon  is 
the  entering  of  judgment  upon  a  verdict  said 
to  be  manifestly  excessive.  It  is  admitted  that 
the  judge  charged  the  jury  correctly,  accord- 
ing to  principles  establie^ed  by  Michigan  G.  R. 
Co.  V.  Vreeland,  227  U.  S.  59,  33  Sup.  Ot.  192, 
57  L.  Ed.  417  [Ann.  Oas.  19140,  176],  but  it 
is  thought  to  be  apparent,  as  matter  of  law, 
that  the  jury  found  more  than  the  charge  or 
the  law  allowed.  The  argument  is  this:  The 
deceased  was  making  not  more  than  $900  a 
year,  and  the  only  visible  ground  of  increase 
was  the  possibility  that  he  might  be  promoted 
from  fireman  to  engineer,  with  what  pay  was 


not  shown.  He  could  not  have  given  more  than 
$700  a  year  to  his  family.  His  expectation 
of  life  was  about  30  years  by  the  tables  of 
mortality.  Therefore,  at  the  legal  rate  of  in- 
terest, the  income  from  $10,000  for  30  years 
was  aU  that  the  plaintiff  was  entitled  to, 
whereas  she  was  given  the  principal  of  $20,000 
out  and  out  It  may  be  admitted  that  if  it 
were  true  that  the  excess  appeared  as  matter 
of  law— that  if,  for  instance,  the  statute  fixed 
a  maximum  and  the  verdict  exceeded  it— a  ques- 
tion might  arise  for  this  court.  But  a  case  of 
mere  excess  upon  the  evidence  is  a  matter  to 
be  dealt  with  by  the  trial  court.  It  does  not 
present  a  question  for  re-examination .  here 
upon  a  writ  of  error.  Lincoln  v.  Power,  151 
U.  S.  436,  14  Sup.  a.  387,  38  L.  Ed.  224; 
Herencia  v.  Guzman,  219  U.  S.  44,  45,  31  Sup. 
Ct.  135,  55  X.  Ed.  81,  82.  The  premises  of 
the  argument  tor  the  plaintiff  in  errcMr  were  not 
conclusive  upon  the  jury,  and,  although  the 
verdict  may  seem  to  us  too  large,  no  such  error 
appears  as  to  warrant  our  imputing  to  judge 
.and  jury  a  connivance  in  escaping  the  umits 
of  the  law." 

This  exception  is  overruled. 

[6]  "(c)  Because  the  affidavit  of  W.  H.  Mac- 
feat,  with  extract  from  testimony,  clearly  indi- 
cated that  plaintiff,  in  order  to  gain  a  verdict, 
had  totally  changed  her  testimony  and  was  sim- 
ply- an  Imposter  attempting  to  gain  a  verdict, 
and  his  honor  should  therefore  have  set  aside 
the  verdict  rendered  by  the  jury.** 

The  record  shows  that  when  the  appellant 
offered  to  prove  the  statements  of  the  re- 
spondent, at  the  former  trial,  by  witnesses 
who  heard  the  former  statements,  the  re- 
spondent strenuously  objected  and  claimed 
that  the  8tenographer*s  notes  were  the  best 
evidence,  and  therefore  the  way  now  required 
by  law.  Over  respondent's  protest,  the  evi- 
dence was  allowed.  It  would  be  manifestly 
unfair  to  deprive  the  respondent  of  her  ver- 
dict by  reason  of  the  very  evidence  for  which 
she  called  on  the  trial.  The  evidence  was 
cumulative  and  not  after-discovered. 

This  exception  is  overruled. 

[7]  5.  Exception  6: 

"Because  his  honor  erred  in  charging  the 
jury  as  follows:  'I  should  state,  where  a  pas- 
senger is  injured  through  any  instrumentality 
under  the  exclusive  care  and  control  of  the 
carrier,  the  law  will  presume  negligence.'  The 
error  being  that,  there  was  no  evidence  that  the 
plaintiff  herein  was  injured  through  any  in- 
strumentality under  the  exclusive  care  and  con- 
trol of  the  carrier:  and  the  entire  question 
in  the  case  was  whether  or  not  there  was  • 
ierk  of  the  car,  or  whether  plaintiff  fell  through 
her  own  negligence,  and  such  instruction  was 
not  responsive  to  the  allegations  or  proof,  and 
conveyed  to  the  jury  the  impression  that  a 
presumption  arose  that  the  injury  was  caused 
through  the  negligence  of  the  defendant  here- 
m. 

There  was  evidence  that  the  injury  was 
produced  by  the  sudden  Jerk  of  the  car  un- 
der the  exclusive  care  and  control  of  the  ap- 
pellant, and  the  charge  was  pertinent  Tliis 
exception  is  overruled. 

Judgment  affirmed. 

GARY,  C.  J.,  and  HYDRIOK,  WATTS,  and 
GAGE,  JJ.,  concur. 
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(16  OfU  App.  513 

FINLEYSON  BROS.  v.  LIVERPOOL  &  LON- 
DON &  GLOBE  INS.  CO. 
(No.   5667.) 

(Court  of  Appeals  of  Georgia.   -  Dec.  9,  1014. 
Rehearing  Denied  Feb.  26,  1915.) 

(Syllahm  by  the  Court.) 

Insurance  ^s»335,  375— Pleading  <5=sx34— 
Conclusion  of  Pleadeb  ^  Ibon  Safe 
Clause— FoBFEiTUBE  or  Policy. 

The  court  did  not  err  in  sustaining  the  ken- 
eral  demurrer  and  dismissing  the  j^etition.  The 
petition  was  based  upon  two  policies  of  fire  in- 
surance^ each  of  which  contained  a  provision 
negativmg  the  right  of  any  agent  to  waive  the 
condition  of  the  policy  commonly  known  as  the 
"iron  safe  clause";  and  in  dealing  with  the 
petition  on  demurrer  the  court  properly  disre- 
garded mere  conclusions  of  the  pleadert  which 
were  contradicted  bv  the  stipulations  of  the 
contract  governing  the  plaintnfs'  right  to  re- 
cover. The  stipulations  which  required  the 
plaintiffs  to  prepare  an  inventory  and  keep 
books  was  a  warranty,  the  breach  of  which 
avoided  the  contract  and  placed  It  beyond  the 
power  of  the  agent  to  amend,  reconstruct,  or  res- 
urrect it> 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |§  852,  853,  948-951.  95^-965:  Dec. 
Dig.  <g==535,  375;  Pleading,  Cent  Dig.  (I  5%» 
66-74;   Dec.  Dig.  «=»34.] 

Error  from  City  CJourt  of  Balnbrldge;  H. 
B.  Spooner,  Judge. 

Action  by  Finleyson  Bros,  against  the  Llv- 
erpool  &  London  &  Globe  Insurance  Compa- 
ny. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

W.  V.  Custer,  of  Balnbrldge,  and  P.  D. 
Rich,,  of  Colqnltt,  for  plaintiff  In  error. 
Smith,  Hammond  &  Smith,  of  Atlanta,  and 
W.  H.  Kranse  and  T.  S.  Hawes,  both  of  Baln- 
brldge, for  defendant  In  error. 

RUSSBLL,  C.  J.  The  plaintiffs  In  error 
brought  salt  on  two  policies  of  fire  Insurance, 
Issued  by  the  defendant  In  error  for  $3,500 
and  $500,  respectively,  copies  of  which  were 
attached  to  the  petition.  The  policies  cov- 
ered a  stock  of  merchandise,  and  were  In 
the  usual  form,  and  contained  what  Is  com- 
monly called  the  "Iron  safe  danse,"  stipulat- 
ing that  the  assured  should  take  an  Inven- 
tory of  stock  within  80  days  of  the  Issuance 
of  the  policy,  or  the  policy  should  be  void 
from  that  date,  and  that  the  assured  should 
keep  books  containing  a  complete  record  of 
business  transacted.  The  allegations  of  the 
petition  are  in  substance  as  follows:  The 
policies  sued  on  were  originally  Issued  to 
Lamar,  Taylor  &  RUey  Drug  Company,  and 
were,  by  written  consent  of  the  defendant, 
transferred  to  the  plaintiffs  on  May  6,  1913. 
Some  time  prior  to  June  30,  1913,  one  of  the 
plaintiffs  called  on  the  defendant's  agent  at 
Balnbrldge  and  stated  that  the  plaintiffs 
wanted  additional  Insurance.  The  agent  stat- 
ed it  ni^vild  be  necessary  to  take  an  Inven- 
tory '  to  determine  If  additional  Insurance 
would  be  allowed.  Thereupon  the  statement 
was  made  by  this  plaintiff  to  the  agent  that 


the  plaintiffs  had  never  previously  taken  an 
Inventory,  nor  had  they  kept  any  books,  to 
which  the  agent  replied  that  "It  would  be 
necessary  to  keep  books  and  make  Invento- 
ries, otherwise  said  policies  would  become 
null  and  void  by  their  terms."  The  plain- 
tiffs 'immediately  set  about  making  an  In- 
ventory," and  on  June  30,  1913,  completed 
the  Inventory  and  notified  the  agent  that  an 
Inventory  had  been  taken,  and  that  it 
aiAounted  to  over  $4,000.  On  July  2,  1913, 
the  following  Indorsement  was  entered  on 
the  policies  sued  on: 

"Indorsement  July  2.  1913.  From  this  date 
pennission  is  granted  allowing  a  total  of  $4,500 
concurrent  insurance  on  the  first  item  of  this 
policy,  including  this  policy.  Attached  to  pol- 
icy No of  the  Liveri>oo]  &  London  & 

Globe  Insurance  Co.,  Bainbridge,  Georgia. 

"B.  J.  Perry,  Agent *• 

The  agent.  Perry,  did  not  tender  to  the 
plaintiffs  any  unearned  premium,  or  advise 
them  that  their  failure  to  keep  books  and 
prepare  an  inventory  had  rendered  the  pol- 
icies null  and  void;  and  after  the  indorse- 
ment above  stated  he  Issued  to  the  Insured, 
as  agent  for  another  Insurance  company,  a 
policy  for  $1,000  on  the  same  property.  The 
petition  further  alleges  that  by  reason  of  the 
indorsement  placed  upon  the  policies  by  the 
agent.  Perry,  they  were  new  contracts  from 
the  time  of  the  Indorsement;  tiiat  the  Insur- 
ed kept  books  since  that  time,  and  that  they 
are  entitied  to  recover  on  the  policies.  The 
defendant  demurred  generally  to  the  petition, 
as  setting  forth  no  cause  of  action,  and  to 
the  sustaining  of  this  demurrer  the  plain- 
tiffs excepted. 

We  are  of  the  opinion  that  the  court  did 
not  err  In  sustaining  the  demurrer.  When 
the  policies  were  transferred  to  the  plaintiffs 
by  the  Lamar,  Taylor  &  RUey  Drug  Company 
on  May  6,  1913,  they  became  a  new  contract 
as  of  that  date  (St  Paul  Fire  &  Marine  Ins. 
Co.  V.  Brunswick  Grocery  Co.,  113  Ga.  790, 
89  S.  E.  483),  and  were  subject  to  all  the 
conditions  of  the  original  contract  The 
"Iron  safe  clause"  in  the  policies  was  a  war- 
ranty, on  the  part  of  the  Insured  that  they 
would  do  something  In  the  future,  and  was 
important  as  providing  a  check  against  fraud 
on  their  part;  and  their  compliance  with 
this  part  of  the  contract  was  a  condition  up- 
on which,  by  the  express  terms  of  the  con- 
tract, the  validity  of  the  policy  depended. 
Scottish  Union  Ins.  Co.  v.  Stubbs,  98  Ga.  761, 
27  S.  B.  180;  Southern  Fire  .Ins.  Co.  v. 
Knight,^  111  Ga.  622,  36  S.  E.  821,  52  L.  R.  A. 
70,  78  Ain.  St  Rep.  216.  The  plaintiffs,  there- 
fore, were  bound  to  take  an  Inventory  with- 
in 30  days  after  the  transfer  of  the  policies ; 
else  the  contract  of  insurance  would  be  void 
from  that  date.  It  is  conceded  in  the  peti- 
tion that  no  such  Inventory  was  taken.  The 
question,  then,  is  whether  the  agent  of  the 
defendant  could  and  did,  as  contended  by  the 
plaintiffs,  waive  this  provision  of  the  policy. 


^s»For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  DlgeeU  and  Indezaa 


312 


84  S0UTHBA8TERN  REPORTER 


(Ga. 


In  fhe  policy  it  Is  stipolated  that  no  offl* 
cer  or  agent  "ahall  have  power  to  waive  any 
provisions  or  conditions  of  this  policy,  ezc^t 
snch  as  by  the  terms  ot  this  policy  may  be 
the  subject  of  agreement  indorsed  hereon  or 
added  hereto."  It  is  not  alleged  that  the 
waiver  was  indorsed  upon  or  attached  to 
the  policy.  Neither  does  it  appear  from  the 
petition  or  the  policy  that  the  'Iron  safe 
danse"  was  one  of  the  provisions  or  condi- 
tions which  were  the  subject  of  agreement 
The  faflure  of  the  insured  to  comply  with  the 
provisions  of  the  *'iron  safe  daase*'  placed  it 
beyond  the  power  of  the  agent  to  amend,  re- 
construct, or  resurrect  the  policy.  By  tlie 
very  wording  of  the  policy,  the  policy  was 
void,  not  merely  voidable.  Insurance  Co.  of 
North  America  v.  De  Loach,  8  6a.  App.  812, 
61  S.  D.  406.  Agents  are  without  authority 
to  bind  their  principal  by  any  waiver  of  the 
terms  of  the  policy,  after  a  forfeiture  has 
already  taken  place.  Graham  v.  Niagara 
Ins.  Co.,  106  Ga.  840,  32  a  B.  579.  And  no- 
tice to  an  agent  who  solicits  insurance,  made 
subsequent  to  the  issuance  of  a  policy,  of  a 
violation  of  a  condition  of  the  policy,  is  not 
notice  to  the  insurer,  so  as  to  constitute  waiv- 
er of  the  Insurer's  right  to  forfeit  the  policy 
thereunder.  A  forfeiture  cannot  be  waived 
without  express  authority  from  the  governing 
officials  of  the  insurance  company.  Llpp- 
man  v.  -aSJtna  Ins.  Co.,  120  Ga.  247,  47  S.  B. 
593.  It  is  not  alleged  that  the  agent  was  given 
this  express  authority  by  the  governing  offi- 
cials; and,  under  the  facts  of  this  case  as 
alleged,  even  if  they  had  given  him  such  au- 
thority, we  do  not  think  he  could  have  waiv- 
ed the  clause,  because  that  would  have 
amounted  in  substance  to  bringing  to  life 
something  already  dead,  which,  under  the 
ruling  in  the.  De  Loach  Case,  supra,  cannot 
be  done. 
Judgment  affirmed. 

BROXLB8,  J.,  not  presiding. 


(15  Ga.  App.  822) 

PRYOR  ▼•  AMERICAN  TRUST  ft  BANK- 
ING CO. 

AMERICAN  TRUST   ft   BANKING   CO.   T. 

PRYOR. 

(Nos.  5681,  5632.) 

(Court  of  Appeals  of  Georgia.    Feb.  16,  1915.) 

(8yUalu§  hy  the  Court.) 

L  Bills  and  Notes  ^=»365— Neqotiabub  In- 
.  stBXTiCEKTs— Defenses. 

A  promissory  note,  payable  to  the  order  of 
the  maser  thereof  and  properly  indorsed  by 
him,  is  a  negotiable  instrument,  and  the  holder 
is  presumed  to  be  such  bona  fide  and  for  value, 
and  is  protected  from  any  defense  set  up  by  the 
maimer,  acceptor,  or  indorser,  except  non  est 
factum,  gambling,  immoral  and  illegal  consid- 
eration, or  fraud  in  its  procurement  by  Uie 
holder. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  944,  968,  959;  Dec.  Dig. 
^=»366.] 


2.  Judgment  ^=»145, 151— MonoN  to  Vacate 

— Rbqxtisitbs— Deiensb. 
A  motion  or  petition  to  vacate  a  Judgment 
must  show  the  esdstence  of  some  statutory  cause 
for  setting  it  aside,  or  facts  sufficient  to  war- 
rant the  court  in  taking  such  action  in  the 
exercise  of  its  sound  general  discretion.  The 
movant  must  not  only  show  generally  and  in- 
ferentially,  but  by  precise  and  specific  aver- 
ment, that  he  has  been  without  fault,  or  has 
exercised  due  diligence,  or,  if  negligent,  that  his 
negligence  was  excusable.  **The  motion  must 
show  that  he  has  a  good  and  meritorious  de- 
fense to  the  action,  not  merely  by  so  alleging, 
but  by  setting  fortn  fully  the  facts  which  con- 
stitute the  proposed  defense,  except  in  cases 
where  the  judgment  is  absolutely  void,  when 
no  defense  need  be  shown.*' 

[Ed.  Note,— For  other  cases,  see  Judgment, 
Cent  Dig.  §{  271,  292-298,  727,  730;  Dec- 
Dig.  <e=»145,  161.] 


8.  JunoMENT  ^s>145  —  Motion  to  Vacats  — 

SUTFIOXENOT. 

Where  a  motion  to  set  aside  a  judgment 
failB  to  disclose  the  facts  which  constitute  the 
defense,  therein  alleged  to  be  *'good  and  legal,** 
by  any  definite  allegations  included  therein,  or 
contained  in  any  "affidavit  of  merits"  thereto 
attached  as  an  exhibit,  or  even  made  a  part  of 
any  ground  of  the  motion  by  identifying  refer- 
ence thereto,  the  motion  is  incomplete  and  in- 
sufficient. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  271,  292-295;  Dec.  Dig.  «=» 
145.] 

(AddHiama   Bvnahu$    hy   Sdiiarial    Staff.) 

4.  Bills   ano    Notes    «=p28— -"Pbomissobt 
Note." 

A  "promissory  note,"  within  Civ.  Code 
1910,  I  4270,  defining  a  promissory  note  as  '*a 
written  promise  made  by  one  or  more  to  pay 
to  another  or  order  or  bearer  at  a  specified 
time  a  specified  sum  of  money  or  other  article 
of  value, '  is  a  written  promise  "to  pay  to  an- 
other, or  to  order  or  to  bearer,"  and  not  merely 
a  written  promise  "to  pay  to  the  order  of  an- 
other or  bearer." 

[iSid.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  40;    Dec.  Dig.  ^=s>2& 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Promissory  Note.] 

5.  Bills  ano  Notes  ^=»87a— "Fbaud  in  Its 
Procurement." 

The  "fraud  in  its  procurement,*'  which  un- 
der Civ.  Code  1910,  f  4286.  will  enable  the  mak- 
er of  a  promissory  note  to  avoid  paying  it  in 
the  hands  of  an  innocent  purchaser  for  value, 
means  fraud  on  the  part  of  the  holder,  and  had 
no  reference  to  fraud  in  the  contract  out  ol 
which  Uie  instrument  arose. 

[Ed.  Note«-r-For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {§  966-970;  Dec  Dig.  «=> 
373.] 

6.  Words  and  Phrases— "Holder'*— ••Bear- 


er. 


f » 


"Holder"  is  a  word  of  the  same  import  as 
"bearer,"  and  is  applied  to  any  one  in  actual 
or  constructive  possession  of  the  bill,  and  en- 
titled at  law  to  recover  or  receive  its  contents 
from  the  parties  to  it  (citing  Words  and  Phras- 
es, Holder). 

Brror  from  City  Court  of  Leesbnrg;  R.  Lb 
Oreer,  Judge. 

Action  by  the  American  Trust  ft  Banking 
Company  against  IL  S.  Pryor.  Judgment  for 
plaintiff,  and  defendant  brings  error,  and 
plaintiff  flies  cross-bill  of  exceptions.  Re- 
versed on  cross-bUl,  and  main  bill  of  excep- 
tions xlismissed. 


Css»Por  ether  eases  see  same  tojiio  and  KBT-NUHBBR  In  all  Key-Nenhered  DigosU  and  Indexw 
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B.  L.  Maynard,  of  Americas,  for  plaintlft 
Ui. error.  Peacock '&  Gardner,  of  Albany,  for 
defendant  in  error. 

WADB,  J.  The  American  Trust  &  Banking 
Company  brought  suit  against  B.  S.  Pryor  on 
a  promissory  note,  dated  July  18,  1912,  and 
due  January  10, 1913,  for  the  principal  sum  of 
$750,  which  was  signed  by  him  and  by  its 
terms  made  payable  to  "myselT*  and  indorsed 
by  liim  and  by  Smith  ft  Connor.  The  de- 
fendant filed  a  plea  denying  generally  the 
allegation  of  indebtedness  in  the  declaration 
of  the  plaintiff,  and  setting  up  as  an  affirma- 
tive defense  against  the  collection  of  the  note 
Tarions  allegations  of  misrepresentation  and 
fraud  made  to  the  defendant  by  Smith  ft  Con- 
nor at  the  time  the  note  was  procured,  and  in 
order  to  induce  the  defendant  to  execute  it — 
the  representations  being  in  reference  to  the 
value  of  stock  in  a  certain  corporation,  for 
the  purchase  of  which  the  note  was  executed 
and  delivered  to  Smith  ft  Connor,  the  agents 
of  this  corporation.  The  plea  further  set  up 
that  the  defendant  had  "notified  the  plaintiff 
of  the  circumstances  under  which  such  note 
was  given,**  but  did  not  say  when  this  notice 
was  given  to  the  plaintiff,  nor  by  whom  the 
notice  was  received  on  the  part  of  the  plain- 
tiff and  failed  to  show  that  the  notice  was 
given  to  the  plaintiff  before  the  purchase  of 
the  note.  A  demurrer  to  the  plea  as  filed 
was  interposed  by  the  plaintiff,  and  when  the 
demurrer  came  up  at  the  proper  time  for  ar- 
gument the  presiding  judge  declined  to  pass 
upon  it  on  account  of  his  possible  disqualifica- 
tion,^ and  the  case  went  over,  by  express 
agreement,  to  the  first  day  of  a  subsequent 
adjourned  term  of  the  court.  Through  some 
mlsimderstanding,  the  merits  of  which  it  is 
unnecessary  to  discuss  under  the  view  we 
take  of  the  case,  counsel  for  the  defendant 
failed  to  be  present  on  the  first  day  of  the 
adjourned  term  of  the  court  when  the  case 
came  up  in  its  order,  in  accordance  with  the 
previous  setting  thereof  for  trial  before  a 
judge  qualified  to  dispose  of  the  case.  The 
plaintiff  insisted  upon  its  demurrer,  and  aft- 
er argument  the  court  sustained  the  demur- 
rer and  dismissed  the  plea,  and  a  judgment  in 
behalf  of  the  plaintiff  for  the  amount  of  the 
note  resulted.  Later  during  the  same  day, 
counsel  for  the  defendant  appeared  at  the 
court  and  filed  a  motion  to  set  aside  the  judg- 
ment, pleading  in  detail  the  misunderstand- 
ing and  mistakes  which  had  prevented  his 
presence  at  the  time  the  case  was  called  in 
its  order  for  trial,  and  making  this  sole  ad- 
ditional allegation: 

"Fifth.  That  your  petitioner  had  a  valid  and 
legal  defense  to  said  action,  aqd  was  then  ready 
for  the  trial  of  said  cause,  that  the  trial  of 
said  cause  proceeded  in  the  absence  of  defend- 
ant's counsel  through  accident  or  mistake  in 
the  understanding  between  his  said  attorney  and 
the  attorney  for  plaintiff ;  and  that  on  account 
of  this  mistake  and  misunderstanding  said  ver- 
dict and  judgment  should  be  vacated.** 

The  plaintiff  filed  a  demurrer  on  the  gen- 
ground  that  the  motion  set  forth  no  legal 


showing  for  the  relief  prayed,  and  on  several 
special  grounds  touching  the  sufQdency  of 
the  showing  as  to  diligence  on  the  part  of 
counsel  for  the  movant,  and  also  because  the 
motion  failed  to  disclose  that  there  was  any 
error  in  striking  the  original  plea,  since  the 
plea  itself  was  not  set  out,  and  failed  to  show 
that  the  ''yalid  and  legal*'  defense  referred 
to  in  the  motion  was  ever  pleaded,  and  did 
not  set  out  and  specify  wherein  the  alleged 
valid  and  legal  defense  lay.  This  demurrer 
was  overruled,  and  the  plaintiff  filed  excep- 
tions pendente  lite,  and  in  its  cross-bill  of  ex- 
ceptions assigns  error  thereon. 

The  petition  asking  that  the  judgment  be 
set  aside  was  not  verified,  but  was  signed 
simply  by  the  attorney  for  the  movant.  A 
rule  nisi  thereupon  was  issued  by  the  presid- 
ing judge,  requiring  ^  the  plaintiff  to  show 
cause  at  a  future  date  why  the  verdict  and 
judgment  should  not  be  vacated.  The  hear- 
ing was  had  on  the  date  fixed,  and  it  appears 
from  the  bill  of  exceptions  that  the  attorney 
for  the  movant  then  introduced  an  afildavit, 
made  by  himself,  setting  out  in  detail  and 
with  careful  particularity  facts  leading  to 
his  failure  to  be  present  at  the  time  and 
place  of  trial  when  the  judgment  was  ren- 
dered. The  bill  of  exceptions  recites  that  the 
movant  introduced  as  evidence  the  original 
petition  of  the  plaintiff,  on  which  the  verdict 
and  judgment  complained  of  were  based,  the 
original  plea  filed  by  the  defendant,  which  is 
a  part  of  the  record  in  the  said  case,  and  an 
amendment  which  he  (the  movant)  ^proposed 
to  offer,"  which  was  sworn  to  by  B.  S.  Pryor, 
and  was  as  follows: 

"First  That  the  plaintiff  is  not  a  bona  fide 
purchaser  for  value  of  the  uote  sued  upon,  with- 
out notice  of  the  method  used  by  Smith  ft  Con- 
nor to  make  sale  of  stock  of  the  Southern  Fi- 
nance Corporation;  that  the  plaintiff,  throueh 
its  agents  and  oflScers,  had  at  the  time  of  toe 
purcnase  of  said  notes  due  notice  of  the  con- 
sideration of  said  note." 

It  does  not  appear  from  the  record  how  this 
amendment  which  the  movant  ^'proposed  to 
offer"  was  verified,  whether  as  required  by 
section  6640  of  the  Civil  Code  or  not;  but, 
waiving  this  point,  it  does  not  appear  from 
any  recitals  in  the  bill  of  exceptions,  or  from 
any  part  of  the  record  specified  therein,  that 
the  amendment  which  the  attorney  for  the 
movant  introduced  in  evidence  as  bein?  an 
amendment  which  was  ''proposed,'*  was  at- 
tached to  or  in  any  way  made  a  part  of  the 
motion  to  set  aside  the  judgment,  or  was  even 
by  words  remotely  referred  to,  and  an  eflPort 
thus  made  to  incori)orate  it  in  the  motion 
to  vacate  as  an  exhibit  or  component  part 
thereof. 

The  plaintiff  insisted  that  as  the  note  sued 
upon  was  signed  by  Pryor  and  made  payable 
to  his  own  order,  it  was  not  a  ne^otiahle  in- 
strument, which  would  be  free  from  attack  in 
the  hands  of  one  who  purchased  it  before 
due,  for  value,  and  without  notice  of  any  de- 
fects therein  other  than  the  notice  brought 
home  to  the  purchase  by  the  fact  that  the 
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note  was  payable  to  the  order  of  the  maker. 
The  note,  as  we  have  already  said,  was  in- 
dorsed by  the  maker,  R.  S.  Pryor,  to  whose 
order  it  was  made  payable,  and  was  further 
indorsed  by  Smith  &  Connor,  from  whom  it 
was  obtained  by  the  plaintiff. 

[1,4]  Civil  Code,  {  4270,  defines  a  prom- 
issory note  to  be: 

"A  written  promise  made  by  one  or  more  to 
pay  to  another,  or  order,  or  bearer^  at  a  speci- 
fied time,  a  specific  amount  of  money,  or  other 
articles  of  value." 

The  Code  section  does  not  declare  that  a 
promissory  note  is  a  written  promise  made 
by  one  or  more  "to  pay  to  the  order  of  ant- 
other,  or  bearer,'*  but  explicitly  says  that 
such  a  note  is  a  promise  to  pay  to  "another, 
or  order,  or  bearfer,"  using  the  disjunctive 
conjunction  between  "another"  and  "or  or- 
der," and  between  "or  order"  and  "or  bearer," 
which  we  may  interpret  to  mean  "to  anoth- 
er, or  to  order  or  to  bearer."  A  note  pay- 
able to  maker,  "or  order,"  would  come  exact- 
ly within  the  terms  of  this  description,  and, 
when  indorsed  by  the  maker,  would  become 
a  negotiable  instrument 

In  Moody  v.  Threlkeld,  13  Ga.  55  (2,  3),  it 
was  held  that  a  note  payable  to  bearer  only 
was  a  valid  note,  and  that  a  note  issued  with 
a  blank  for  the  payee's  name  may  be  filled 
up  by  any  bona  fide  holder  with  his  own 
name  as  payee,  and  is  a  good  promissory  note 
as  to  him  from  its  date.  He  can  collect 
thereon,  sue  thereon,  and  otherwise  enjoy 
all  the  right  and  powers  thereunder  which 
he  would  have  possessed,  had  his  name  been 
originally  written  therein.  See  also  Roth  v. 
Donnelly  Grocery  Co.,  8  Ga.  App.  851,  70  S. 
E.  140.  "A  promissory  note  is  negotiable  by 
indorsement  of  the  payee  or  holder,  or,  if 
payable  to  bearer,  by  transfer  and  delivery 
only."    CivU  Code,  §  4273. 

[6]  A  bona  fide  holder  for  value  of  a  prom- 
issory  note  or  other  negotiable  instrument, 
who  receives  it  before  it  is  due,  and  without 
notice  of  any  defect  or  defense,  Is  protected 
from  any  defense  set  up  by  ttie  maker,  ac- 
ceptor, or  indorser,  except  non  est  factum, 
gambling,  immoral  and  illegal  consideration, 
or  fraud  in  its  procurement  (Civil  Code,  S 
4286),  and  "fraud  in  its  procurement"  which 
would  enable  the  maker  of  a  promissory  note 
to  avoid  paying  it  in  the  hands  of  an  inno- 
cent purchaser  for  value  has  been  time  and 
again  Judicially  Interpreted  to  mean  fraud  on 
the  part  of  the  holder  (Robenson  v.  Vason,  37 
Ga.  66 ;  Hogan  v.  Moore,  48  Ga.  162),  and  has 
no  reference  to  fraud  in  the  contract  out  of 
which  the  instrument  arose  (Grooms  v.  01- 
lltt,  03  Ga.  789,  20  S.  E.  655),  and  the  holder 
of  a  note  is  presumed  to  be  such  bona  fide 
and  for  value  (Civil  Code,  §  4273). 

[8]  The  terms  "holder"  and  "bearer"  are 
words  of  similar  import,  and  where  either  of 
these  words  is  employed  in  a  note,  the  note 
may  be  made  negotiable  by  delivery.  Put- 
nam V.  Crymes  (S.  O.)  1  McMul.  9,  36  Am. 
Dec  250.    "Holder"  is  a  word  of  the  same 


import  as  "bearer,"  and  is  applied  to  any  one 
in  actual  or  constructive'  possession  of  the 
bill,  and  entitled  at  law  to  recover  or  receive 
its  contents  from  the  parties  to  it  See  4 
Words  and  Phrases,  3319,  and  cases  cited. 
From  all  of  which  it  appears  to  us  that  the 
presumption^  in  favor  of  a  note  in  the  hands 
of  a  holder  thereof  exists  where  the  note  is 
made  payable  to  the  order  of  the  maker  and 
is  by  him  properly  indorsed.  If  a  note  pay- 
able to  bearer  merely,  without  mentioning 
any  name,  is  a  valid  note,  and  a  note  issued 
with  a  blank  for  the  payee's  name  may  be 
filled  up  by  any  bona  fide  holder  with  his 
own  name  as  payee,  and  then  be  treated  as 
a  good  promissory  note,  enjoying  all  the  pre- 
sumptions which  such  a  note  has  under  our 

statute,  it  is  apparent  that  a  note  made  pay- 
able as  section  4270  of  the  Civil  Code  pro- 
vides, not  only  **to  order,"  but  to  the  order 
of  a  person  designated,  to  wit,  the  person 
executing  the  same,  who  thereafter  imparts 
negotiability  to  the  instrument  by  indorsing 
thereon  the  "order"  provided  for  by  its 
terms,  is  a  negotiable  instrument,  and  is  en- 
titled in  the  hands  of  a  holder  to  the  same 
presumptions  which  would  arise  if  the  mak- 
er had  made  the  note  payable  to  the  order  of 
another  person,  and  the  payee  had  indors- 
ed it 

Since  it  appears,  from  what  has  been  stat- 
ed above  in  regard  to  the  original  plea  filed 
by  the  defendant,  that  this  plea  failed  to  al- 
lege that  the  plaintiff  was  not  a  bona  fide 
holder  of  the  note  before  due  and  for  value, 
and    simply    asserted    that    the    defendant 
"avers  that  he  has  notified  the  plaintiff  of 
the  circumstances  on  which   the  said  note 
was  given,"  without  alleging  that  this  notice 
was  given  before  the  plaintifT  in  good  faith 
purchased  the  note  and  paid  therefor  (even 
though  it  be  assumed  that  this  averment  is 
intended  to  convey  the  idea  that  the  plain- 
tiff had  been  at  some  time  informed  by  the 
defendant  of  all  the  alleged  fraud  practiced 
upon  him  by  Smith  &  Connor),  the  plea  was 
nevertheless  fatally  defective,  and  raised  no 
issue  to  rebut  the  presumption  in  favor  of 
the  holder  of  the  note,  and  the  plaintiff  did 
not  have  a  "valid  and  legal"  defense  on  file 
originally;     for,    construing   the   plea    more 
strongly  against  the  pleader,  this  allegatiou 
must  be  interpreted  to  mean  that  the  notice 
referred  to  was  given  by  the  defendant  to 
the  plaintiff  after  the  acquisition  of  the  note, 
for  value,  and  bona  fide. 

[2,  3]  The  Judge  therefore  did  not  err  in 
striking  the  original  plea,  regardless  of 
whether  or  not  the  defense  therein  set  up 
might  have  been  a  good  and  legal  defense  as 
against  Smith  &  Connor,  or  one  who  obtain- 
ed the  note  after  notice.  "Where  the  only 
defenses  set  up  by  the  defendant  were  with- 
out merit  and  were  properly  stricken,  and  a 
verdict  and  Judgment  were  rendered  against 
him,  it  was  error  for  the  court  to  sustain 
a  motion,  made  during  the  term,  to  set  aside 
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the  verdict  and  Judgment  so  rendered;  no 
defense  being  set  up  and  offered  to  be 
pleaded,  or  shown  to  exist,  except  those 
properly  stricken,  and  no  meritorious  ground 
for  reopening  the  case  Bpi)earing.*'  Murray 
V.  WlUoughby,  133  Ga.  614,  66  S.  B.  267. 
The  movant  in  this  case  insists  that  the 
rule  laid  down  above  is  not  applicable,  since 
it  appeared  from  the  proposed  amendment, 
which  was  verified  by  Pryor  and  offered  in 
evidence,  that  the  defendant  did  have  i^  valid 
meritorious  defense.  As  we  have  already 
suggested,  the  meritorious  defense  which  the 
defendant  claimed  to  have  was  that  the 
plaintiff  had  knowledge  of  the  equities  be- 
tween the  parties  before  it  obtained  the 
note,  and,  without  considering  whether  or 
not  the  proposed  amendment  as  worded  was 
entirely  adequate  to  set  up  the  defense  claim- 
ed, it  does  not  appear  that  this  defense  was 
in  any  way  made  a  part  of  or  incorporated 
in  the  motion  to  vacate,  or  even  attached 
thereto  as  an  exhibit,  nor  is  it  referred  to  in 
any  definite  way  in  the  motion.  An  applica- 
tion to  vacate  a  Judgment  "must  show  the 
existence  of  one  of  the  statutory  causes  for 
setting  aside  a  Judgment,  or  facts  sufficient 
to  warrant  the  court  in  taking  such  action  in 
the  exercise  of  its  general  Jurisdiction,  and 
it  is  not  enough  to  allege  'mistake,'  'surprise,* 
'fraud,'  'unavoidable  casualty  or  misfortune,' 
or  the  like  in  general  terms,  but  the  very  fact 
which  led  up  to  the  taking  of  the  Judgment 
or  which  prevented  the  party  from  defending 
the  suit  must  be  stated  explicitly.  He  must 
also  show,  not  generally  or  inferentially,  but 
by  specific  averments,  that  he  has  not  been 
in  fault,  or  has  exercised  due  diligence  and 
vij^nce,  or  if  he  has  been  negligent  he  must 
show  in  like  manner  that  the  negligence  was 
excusable.  And  the  motion  must  show  that 
he  has  a  good  and  meritorious  defense  to  the 
action,  not  merely  by  so  alleging,  but  by  set^ 
ting  forth  fuUy  the  facts  which  constitute 
the  proposed  defense,  except  in  cases  where 
the  Judgment  is  absolutely  void,  when  no 
defense  need  be  shown."  23  Gyc.  940,  050, 
051. 

Able  counsel  representing  the  movant  ap- 
pears to  have  recognized  this  rule  so  far  as 
It  applied  to  the  facts  relied  upon  to  prove 
mistake,  or  to  show  that  he  had  exercised 
due  diligence,  or  if  negligent  that  his  negli- 
gence was  excusable,  since  the  motion  itself 
set  out  ii\  substance  all  that  the  movant 
claimed  by  way  of  explanation  or  excuse 
for  his  absence  at  the  time  the  Judgment  was 
taken.  No  attempt  whatever  was  made,  how- 
ever, to  set  out  the  valid  and  legal  defense  to 
the  action,  which  the  movant  baldly  alleges 
that  he  had,  in  his  motion  to  set  aside  the 
judgment  "In  all  cases  where  the  applica- 
tion is  not  based  upon  want  of  Jurisdiction  or 
irregularity,  but  upon  something  presented 
as  an  excuse  by  the  defendant,  he  must  make 
an  affidavit  of  merits.  And  nothing  else  can 
take  its  place  and  serve  Ux  purpose.    An  an- 


swer to  the  complaint,  already,  on  file  or 
which  the  defendant  proposed  to  file,  is  not 
equivalent  to  an  affidavit  of  merits,  although 
it  discloses  a  defense  apparently  complete 
and  meritorious,  and  although  it  is  verified." 
1  Black  on  Judgments,  |  347,  p.  538.  The  mo- 
tion itself  should  disclose  the  nature  and  char- 
acter of  the  defense  relied  upon  by  the  movant 
in  the  event  the  Judgment  was  set  aside  and  a 
trial  thereafter  had,  and  it  must  appear  that 
the  defense  would  in  f^ct  be  legally  a  meri- 
torious one.  To  file  a  motion  asking  that  the 
solemn  Judgment  of  a  court  be  set  aside,  and 
alleging  simply  that  the  defendant  had  a  good 
and  valid  defense  to  the  action  upon  which 
Judgment  had  been  obtained  against  him, 
would  certainly  not  authorize  the  court  to 
grant  such  a  motion;  for  under  the  great 
weight  of  authority,  the  defense  must  be  set 
up  in  detail,  and  it  must  appear  from  the 
facts  thus  alleged  that  the  defense  was  ac- 
tually valid  and  meritorious.  The  statement 
of  the  movant  that  he  had  a  "valid  defense" 
without  more  amounts  to  nothing  but  a  con- 
clusion on  his  part,  upon  which  the  court 
would  be  imable  to  act  The  motion  to  va- 
cate is  not  verified,  and  a  separate  affidavit 
was  introduced  to  substantiate  the  allega- 
tions made  therein,  tending  to  explain  the 
absence  of  counsel  for  the  defendant  when 
the  Judgment  was  rendered,  and  to  set  up 
and  establish  that  a  "mistake"  had  occurred. 
There  was  also  offered  in  evidence  what 
is  referred  to  in  the  bill  of  exceptions  as  an 
amendment  which  the  movant  "proposed  to 
offer,"  and  which  was  sworn  to  by  him,  and 
which  presumably  set  up  the  "valid  and  le- 
gal defense"  referred  to  in  the  motion  to 
vacate,  and  to  this-  affidavit,  apart  firom  the 
pleadings,  reference  must  necessarily  be  had, 
in  order  to  determine  what  defense  is  refer- 
red to  in  the  motion.  In  other  words,  the 
motion  is  not  complete  in  itself,  and  the  af- 
fidavit referred  to  did  not  prima  facie  support 
the  allegations  made  in  the  motion  to  set 
aside,  but  itself  set  up  and  declared  the  sub- 
stantive facts  and'^rcumstances  relied  upon 
to  make  out  the  "valid  and  legal  defense," 
and  the  affidavit  was  not  attached  to  or  in 
any  way  made  a  part  of  the  motion,  so  that 
the  motion  in  itself,  and  without  referring 
to  the  extrinsic  matter  contained  in  the  af- 
fidavit offered  as  evidence  to  support  the  al- 
legations in  the  motion,  was  not  sufficient  to 
show  that  the  defendant  had  any  defense 
which  might  on  a  trial  possibly  suffice  to  pre- 
vent another  Judgment  against  him.  A  motion 
to  set  aside  a  Judgment  should  be  complete  in 
Itself,  and  such  a  motion  is  fatally  defective 
when  it  fails  to  disclose  the  character  and  na- 
ture of  the  defense  relied  upon,  without  de- 
pending upon  matters  of  evidence,  or  even 
(as  suggested  from  the' quotation  above  from 
Black  on  Judgments)  upon  a  verified  plea 
already  filed  in  the  court  To  entertain  a 
motion  to  set  aside  a  Judgment  which  al- 
leges merely  (in  addition  to  the  necessary  al- 
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legations,  In  a  case  like  the  present  one,  ex- 
plaining the  apparent  Negligence  which  result- 
ed in  the  Judgment)  that  the  movant  has  *'a 
legal  and  valid  defense,*'  and  to  permit  him  on 
the  hearing,  to  tender  in  evidence  a  proposed 
amendment  to  his  plea,  which  has  never  even 
been  filed  in  the  court,  and  which  may  never 
be  filed,  and  thus  never  be<56me  u  part  of  the 
record  of  the  case,  would  give  a  defendant 
an  advantage  to  which  he  is  not  entitled 
under  any  rule  of  pleading,  or  even  in  com- 
mon fairness.  If  the  movant  were  so  dis- 
posed, and  were  not  restrained  by  scruples  of 
conscience,  he  could,  at  the  hearing  of  the  mo- 
tion to  vacate  the  judgment,  offer  in  evidence, 
to  sustain  a  general  allegation  that  he  had  a 
good  and  legal  defense,  a  verified  amend- 
ment to  his  plea,  which  his  counsel  might  in 
perfect  good  faith  present  with  the  repre- 
sentation that  the  movant  proposed  to  file  it 
In  the  event  that  the  judgment  should  be  set 
aside,  and  then  after  thus  inducing  the  court 
to  set  aside  the  judgment,  and  possibly  ob- 
taining a  long  delay,  might,  when  the  case 
came  to  trial,  offer  an  amendment  somewhat 
different  from  the  proposed  amendment  ex- 
hibited on  the  hearing  of  the  motion  to  va- 
cate the  judgment,  and  not  sufficient  to  con- 
stitute a  valid  defense;  or  he  might  offer 
at  the  trial  an  altogether  different  defense 
from  the  one  proposed  at  the  hearing  of  the 
motion,  and  perhaps  one  which  would  con- 
flict with  or  be  in  direct  contradiction  of  the 
"proposed  amendment,"  and  in  such  an  event 
the  plaintiff  would  perhaps  be  unable  to  show 
by  the  record  in  the  case,  and  by  way  of  ad- 
missions on  the  part  of  the  defendant,  should 
he  desire  to  do  so,  what  was  set  out  in  the 
original-  '*proposed  amendment"  never  actual- 
ly filed.  If  on  the  other  hand,  the  facts  re- 
lied upon  to  constitute  the  good  and  valid  de- 
fense which  the  movant  alleged  he  had  were 
sufiicient,  and  his  allegations  were  sustained 
by  outside  affidavits,  and  the  motion  shopld 
be  granted  by  the  court,  the  motion  itself 
would  be  a  part  of  the  record  in  the  case, 
and  might  be  referred  to>>in  any  after  pro- 
ceeding, in  the  event  that  the  plaintiff  re- 
garded any  statement  therein  as  an  admis- 
sion beneficial  to  him,  or  as  contradictory  to 
any  statement  made  in  an  amendment  sub- 
sequently filed. 

If  the  proposed  amendment  offered  in  evi- 
dence and  verified  by  Pryor  had  been  attach- 
ed to  the  motion  to  set  aside,  or  even  identi- 
fied in  any  way  as  a  part  of  the  proceedings, 
and  it  had  appeared  that  the'presiding  judge 
had  directed  that  It  be  filed  as  a  part  of  the 
record,  this  argument  would  not  apply ;  but 
it  appears  to  have  been  entirely  separate  and 
apart  from  the  motion,  and  not  only  not  filed 
as  a  part  of  the  proceedings  in  the. case,  but 
not  even  then  identified  in  any  way  by  the 
order  of  the  presiding  judge.  It  was  said  in 
Murray  v.  Willoughby,  supra,  referring. to 
motions  to  set  aside  judgments,  that: 


"Motions  of  this  character,  as  it  has  frequent- 
ly been  decided,  are  addressed  to  the  sound  dis* 
cretion  of  the  court,  snd  this  court  will  not 
interfere  with  the  exercise  of  that  discretion, 
where  it  does  not  appear  that  it  was  abused; 
and  where  there  is  any  doubt  as  to  whether 
or  not  the  court,  at  the  time  of  rendering  the 
judgment  setting  aside  and  vacating  a  judgment 
previously  rendered,  exercised  a  sound  discre- 
tion, this  court,  as  a  general  rule,  wUl  not  dis- 
turb the  ruling  of  the  court  below." 

So  that  we  may  conclude  by  saying  general- 
ly that  this  court,  considering  the  record  as  a 
whole,  not  only  sees  no  reason  why  the  sound 
discretion  of  the  trial  court  should  be  Inter- 
fered with,  and  the  verdict  and  judgment  set 
aside,  but  since,  under  the  view  we  entertain 
as  to  the  insufficiency  of  the  motion,  the  trial 
court  should  have  sustained  the  demurrer 
thereto,  the  judgment  overruling  the  demur- 
rer is  reversed  on  the  cross-bill  of  exceptions* 
and  the  main  bill  of  exceptions  is  dismissed. 

Judgment  reversed  on  cross-bill  of  excep- 
tions ;  main  bill  of  exceptions  dismissed. 

BROYLES,  J.,  not  presiding. 


(15  Ga.  App.  S43) 

ATLANTIC  COAST  LINE  IL  CO.  v.  ADEEB. 

(No.  6571.) 

(Court  of  Appeals  of  Georgia.    Feb.  10,  1915.) 

(8yUabu»  hy  ike  Court.) 

1.  Carbiebs  ^s»814— Injury  to  Passenoebs— 
Pbtitio  n— Ooixision  . 

The  court  did  not  err  in  overruling  the  de- 
murrer to  the  petition. 

{Ed.  Note.— For  other  cases,  see  Carriers* 
Cent  Dig.  {1 1260. 1270, 1273, 1274. 1276-1280; 
Dec.  Dig.  «=s>314.] 

2.  Release  ^=924  —  CJontestinq  VAuniTY  — 

RSSTOBINO    CONSIDfCBATION. 

Where  at  the  request  of  an  agent  of  one 
who  has  prepared  a  blank  form  of  contract  and 
is  named  therein  as  a  party  another  person 
writes  his  own  name  in  the  space  left  for  signing 
but  cannot  read  the  instrument  and  it  has  not 
been  read  to  him,  and  its  purport  has  not  been 
stated  to  him,  and  is  not  understood  by  him, 
and  his  intention  in  writing  his  name  is  merely 
to  comply  with  what  he  understands  to  be  a 
request  to  write  it  as  information,  or  to  show 
how  it  should  be  spelled,  no  contract  on  his 
part  is  thereby  created.  And  this  is  so  even 
though  he  receives  at  the  same  time  a  sum  of 
money  which  the  writing  states  is  the  considera- 
tion* of  the  contract,  wnen  he  does  not  under- 
stand it  to  be  such,  and  does  not  accept  it  as  a 
payment  in  connection  with  the  subject-matter 
of  the  contract  It  is  not  necessary,  in  such  a 
case,  that  the  person  receiving  the  money  should 
return  or  tender  It  before  bringing  a  suit  to  re- 
cover damages  for  which  the  writing  purports  to 
be  a  release. 

[Ed.  Note.— For  other  cases,  see  Release. 
Cent  Dig.  §§  41-46;    Dec.  Dig.  «=»24.1 

3.  Carbiebs  «=»306— Injubt  to  Passenqeb— 

CONCUBBENT  NeGI,IGENCB— NONSUIT. 

Where  two  railroad  companies  are  sued  as 
joint  tort-feasors,  on  account  of  injuries  caused 
by  their  concurrent  negligence  at  a  grade  cros??- 
ing,  and  undisputed  evidence  shows  that  the 
sole  proximate  cause  of  the  injuries  was  the  fail- 
ure on  the  part  of  one  of  the  defendants  to  ex- 
ercise that  extraordinary  care  and  diligence  to 
insure  the  safety  of  its  passengers  which  is  re- 
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quired  hj  law,  the  court  did  not  err  in  granting 
a  nonsuit  as  to  the  other  defendant,  notwith- 
standing the  injuries  complained  of  would  not 
have  occurred  without  negligence  on  the  part  of 
both. 

[Bid.  Note.^For  other  cases,  see  Carriers, 
Cent.  Dig.  §1  1249-1251 ;  Dec.  Dig.  <&=>306.] 

4.  Cabriebs  ^=:>30G~PAfi8SNOBBs— Coixision 
— Duty  of  Rahjkoad  Companies. 

WhUe  section  2687  of  the  CivU  Code  of 
1910  declares  that,  whenever  the  tracks  of  differ- 
ent railroads  cross  each  other,  the  trains  of  the 
road  first  constructed  and  nut  in  operation  have 
the  privilege  of  crossing  first,  nevertheless,  in 
making  the  prescribed  stop  within  50  feet  of 
the  crossing  and  in  approaching  it,  as  provided 
by  tiiat  section,  those  in  charge  of  the  train 
which  has  the  right  of  passing  first  must  use 
extraordinary  care  and  diligence  to  protect  the 
safety  and  welfare  of  its  passengers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  }§  1249-1261 ;  DeoDig.  «s»306.] 

6.  CaBBISBS  ^=9318— TbIAIi  ^S»233^lNJ17BT  TO 
PASSENGEB— EVIDENOI}— Instbugtidns. 
There  was  no  error  in  the  instructions  com- 
plained of.  or  in  the  refusal  to  charge  as  request- 
ed ;  'and  tne  evidence  was  sufficient  to  authorize 
the  verdict  returned. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1270.  1307-1314 ;  Dec  Dig.  «=» 
318:   Trial,  Cent  Dig.  §S  627-630;   Dec  Dig. 


Error  from  City  Court  of  Valdosta ;  J.  G. 
Cranford,  Judge. 

Action  by  Mrs.  Doulse  Adeeb  against  the 
Atlantic  Coast  Line  Railroad  Company  and 
another.  Judgment  for  plaintiff,  and  the  de- 
fendant named  brings  error.    Affirmed. 

Patterson  &  Copeland,  of  Valdosta,  and 
Bennet  &  Branch,  of  Quitman,  for  plaintiff  In 
error.  Whitaker  &  Dukes,  of  Valdosta,  for 
defendant  in  error. 

WADE,  J.  Mrs.  Louise  Adeeb  filed  suit 
against  the  Atlantic  Coast  Line  Railroad 
Company  and  the  Georgia  Southern  ft  Flori- 
da Railway  Company,  alleging  that  she  had 
suffered  various  injuries  on  account  of  a  col- 
lision which  occurred  through  the  concur- 
rent negligence  of  the  defendants  at  a  grade 
crossing  in  tlie  dty  of  Valdosta,  Ga.  Each 
defendant  filed  a  special  plea  setting  up  ac- 
cord and  satisfaction,  the  issue  raised  by 
which  was  determined,  in  each  instance,  in 
fayor  of  the  plaintifT.  The  court,  at  the  con- 
clusion of  the  evidence  for  the  plaintiff, 
granted  a  nonsuit  as  to  the  Georgia  Southern 
St  Florida  Railway  Company,  but  that  com- 
pany nevertheless  filed  a  motion  for  a  new 
trial  of  the  issue  raised  by  its  special  plea ; 
and  it  brought  the  case  to  this  court  on  ex- 
ceptions to  the  refusal  of  the  motion.  The 
case  proceeded  to  a  verdict  and  judgment 
against  the  Atlantic  Coast  Line  Railroad 
Company,  and  that  defendant  filed  its  motion 
for  a  new  trial,  not  only  of  the  issue  deter- 
mined by  the  trial  on  the  special  plea,  but 
also  of  the  issue  raised  by  its  plea  to  the 
merits.  The  motion  was  overruled,  and  the 
Atlantic  Coast  Line  Railroad  Company  ex- 
cepted to  that  judgment,  and  also  to  the  over- 


ruling of  its  demurrer  to  the  plaintifTs  peti- 
tion. We  take  up  the  various  exceptions  in 
the  order  In  which  they  occur. 

[1]  1.  It  is  admitted  in  the  brief  for  the 
plaintiff  in  error  that  the  court  did  not  err 
in  overruling  the  general  demurrer,  which  al- 
leged that  the  petition  set  out  no  cause  of 
action.  In  grounds  2  and  3  qf  the  demurrer 
it  is  contended  that  the  allegations  of  the 
petition  show  that  the  defendants  were  not 
joint  tort-feasors  and  were  not  jointly  liable 
to  the  plaintiff  in  any  manner,  and  that  there 
were  no  joint  acts  on  their  part  The  peti- 
tion alleges,  in  the  fifth  paragraph,  that 
when  the  passenger  train  on  the  Atlantic 
Coast  Line  Railroad  Company,  on  which  the 
plaintiff  was  riding  as  a  passenger,  reached 
the  point  in  the  dty  of  Valdosta  where  the 
main  track  of  that  road  crosses  the  main  line 
of  the  Georgia  Southern  &  Florida  Railway 
Company,  and  as  the  passenger  train  ap- 
proached the  crossing  and  started  to  make  its 
passage  over  the  same,  *^y  reason  of  the  fact 
that  the  agents,  servants,  and  employes  of 
the  said  Atlantic  Coast  Line  Railroad  Compa- 
ny, in  charge  of  said  locomotive  and  train, 
and  the  agents,  servants,  and  employes  of 
the  said  Georgia  Southern  &  Florida  Rail- 
way Company,  in  charge  of  a  different  loco- 
motive and  car  hereafter  more  fully  describ- 
ed, and  at  the  said  time  being  operated  along 
the  said  track  of-  the  said  Georgia  Southern 
&  Florida  Railway  Company,  negligently  at- 
tempted and  endeavored  to  drive  or  cause 
the  said  respective  trains  and  locomotives  to 
pass  over  the  said  crossing  at  the  same  time, 
the  said  respective  trains  and  locomotives 
collided  with  great  force  and  violence."  In 
the  next  paragraph  the  petition  set  out  that 
the  violent  stopping  and  jerking  of  the  train 
incident  to  the  collision  between  the  train 
on  which  the  plaintiff  was  riding  and  the 
train  on  the  track  of  the  Georgia  Southern  & 
Florida  Railway  Company  resulted  in  vari- 
ous injuries  to  the  plaintiff ;  and  the  seventh, 
eighth,  ninth,  tenth,  eleventh,  twelfth,  and 
thirteenth  paragraphs  attempted  to  set  out  in 
detail  the  precise  nature  of  the  physical  in- 
juries suffered  by  the  plaintiff,  her  age,  oc- 
cupation, and  earning  capacity,  etc,  and  the 
extent  to  which  her  earning  capacity  had 
been  impaired  by  these  injuries,  and  also  the 
medical  and  other  necessary  expenses  incur- 
red by  her  on  account  thereof.  The  fifteenth 
paragraph  merely  sets  forth  facts  explain- 
ing the  inability  of  the  plaintiff  to  more  defi- 
nitely describe  the  locomotive  and  train  of 
the  Georgia  Southern  &  Florida  Railway 
Company,  which  came  in  contact  with  the 
train  upon  which  she  was  a  passenger.  The 
sixteenth  paragraph  is  as  follows: 

'The  acts  of  negligence,  and  the  lack  of  dili- 
gence hereinbefore  generally  referred  to,  caus- 
ing the  injuries  to  the  petitioner  set  out,  are  as 
follows:  (a)  Because  there  was  neither  an  auto- 
matic interlocking  and  derailing  switch  nor  a  sig- 
nal tower  in  which  an  operator  was  continually 
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kept  at  the  place  where  the  separate  tracks  of 
the  said  defendants  crossed  each  other,  (b)  Be- 
cause the  engine  drivers  and  conductors  in 
charge  of  the  said  respective  trains  and  locomo- 
tives did  not  cause  the  said  respective  trains  and 
locomotives,  or  either  of  them,  to  come  to  a  fall 
stop  within  50  feet  of  said  crossing,  and  then 
move  forward  slowly,  (c)  Because  the  engine 
drivers  in  charge  of  the  said  respective  trains 
and  locomotives  did  not  approach  said  crossing 
slowly,  but  at  a  rapid  and  dangerous  rate  of 
speed,  to  wit,  at  the  rate  of  15  or  20  miles  per 
hour,  (d)  Because  the  said  engine  drivers  and 
otber  servants  in  charge  of  said  respective  trains 
and  locomotives  did  not  keep  a  proper  lookout 
for  the  purpose  of  detecting  the  presence  of  oth- 
er trains,  near  and  in  the  act  of  passing  over 
the  crossing,  (e)  Because  the  said  engine  driv- 
ers in  charge  of  the  said  respective  trains  and 
locomotives,  in  approaching  said  crossing,  ran 
their  respective  engines  at  such  a  high  rate  of 
speed  that  they  could  not  stop  when  they  each 
discovered  the  presence  of  the  other  near  said 
crossing,  (f)  Because  it  was  gross  negligence  on 
the  part  of  both  of  the  said  defendants,  their 
agents,  servants,  and  employes,  to  attempt  to 
pass  over  the  said  crossing  at  the  same  time." 

It  appears,  from  an  inspection  of  the  fifth 
paragraph  of  the  petition,  taken  in  connec- 
tion with  the  sixteenth  paragraph,  that  the 
plaintiff  distinctly  alleges  that  the  collision 
and  the  injury  occurred  because  the  serv- 
ants and  employes  of  each  of  the  two  defend- 
ant companies,  in  charge  of  the  two  locomo- 
tives and  trains  then  being  operated  on  the 
respective  tracks  of  the  two  defendants,  "neg- 
ligently attempted  and  endeavored  to  drive 
or  caase  the  said  respective  trains  and  loco- 
motives to  pass  over  the  said  crossing  at  the 
same  time."  From  the  allegations  in  the 
fifth  paragraph  it  would  appear  that  the  con- 
current negligence  of  both  defendants  was 
necessary  to  bring  about  the  disastrous  re- 
sults to  the  plaintiff  which  followed  from  the 
collision.  Had  the  crew  of  either  train  ob- 
served proper  caution,  without  regard  to  the 
question  as  to  which  train  was  properly  en- 
titled to  precedence  over  the  other  in  effect- 
ing this  passage  over  the  dangerous  crossing, 
the  injury  could  not  have  resulted;  and 
hence  the  Injury  was  necessarily  a  conse- 
quence of  the  concurrent  negligence  of  both, 
though  the  proximate  cause  of  the  injury 
and  the  consequent  legal  liability  therefor  to 
the  plaintiff  might  depend  exclusively  upon 
the  negligence  of  one.  Then  from  the  six- 
teenth paragraph  it  appears  that  the  train 
crews  of  both  defendants  are  charged  with 
negligence  in  that  they  both  did  not  cause 
their  respective  trains  and  locomotives,  or 
either  of  them,  to  come  to  a  full  stop  within 
50  feet  of  the  crossing,  and  then  move  for- 
ward slowly,  because  the  engine  drivers  in 
charge  of  both  locomotives  and  trains  failed 
to  approach  the  crossing  slowly,  but  ap- 
proached it  at  the  rapid  and  dangerous  rate 
of  15  or  20  miles  per  hour;  and  further  that 
the  injury  resulted  on  account  of  the  negli- 
gence of  the  servants  in  charge  of  both  lo- 
comotives and  trains  in  failing  to  keep  a 
proper  lookout  for  the  purpose  of  detecting 
the  presence  of  other  trains  near  and  in  the 
act  of  passing  over  the  crossing*  and  because 


both  said  trains  approached  the  crossing  at 
such  a  high  rate  of  speed  (15  or  20  miles  per 
hour)  that  they  could  not  stop  when  each 
discovered  the  presence  of  the  other  near  the 
crossing;  and  that  there  was  gross  negli- 
gence on  the  part  of  both  defendants  in  at- 
tempting to  pass  over  the  crossing  at  the 
same  time. 

From  an  analysis  of  these  various  allega- 
tions it  can  easily  be  seen  that  it.  required 
the  negligence  of  the  engine  crews  of  both  the 
defendant  companies  to  bring  about  the  col- 
lision. Had  either  engine  come  to  a  fall  stop 
50  feet  from  the  crossing,  and  then  moved 
forward  slowly,  instead  of  at  the  rapid  and 
dangerous  rate  of  15  or  20  miles  per  hour, 
and  if  the  proper  servants  in  charge  of  each 
engine  had  kept  a  careful  lookout  for  the 
purpose  of  ascertaining  the  presence  of  anoth- 
er train  near  and  in  the  act  of  passing  over 
the  crossing,  and  if  each  engine  driver  had 
not  approached  the  crossing  with  his  train 
at  such  a  high  rate  of  speed  that  he  could 
not  arrest  the  movement  of  his  train  when  he 
discovered  the  presence  of  the  other  train 
near  the  crossing,  and  if  the  employes  in 
charge  of  each  train  had  not  attempted  to 
pass  over  the  crossing  at  approximately  the 
same  time,  no  injury  could  have  occurred. 
While,  according  to  these  allegations,  if 
either  defendant  had  observed  proper  care 
and  caution,  the  injury  would  not  have  oc- 
curred, notwithstanding  gross  negligence  on 
the  part  of  the  other,  nevertheless  it  is  obvi- 
ous that  it  required  the  combiaed,  conjoint, 
or  concurrent  negligence  of  both  defendants 
to  produce  the  injury;  and  the  court  did  not 
err  in  overruling  grounds  2  and  4  of  the  de- 
murrer. 

In  the  third  ground  of  the  demurrer  it  Is 
contended  that  the  petition  does  not  clearly 
and  distinctly  set  out  the  acts  of  negligence 
charged  against  the  two  defendants;  bat 
it  appears  to  us  that,  while  the  negligence 
might  have  been  more  specifically  charged, 
enough  is  set  out  in  paragraphs  5  and  16  to 
sufficiently  put  the  defendants  on  notice  as 
to  what  negligence  is  relied  upon  by  the 
plaintiff  to  sustain  her  action. 

In  the  fifth  ground  of  the  demurrer  it  is 
contended  that  subsection  (a)  of  the  six- 
teenth paragraph,  which  alleges  negligence 
"because  there  was  neither  an  automatic  in- 
terlocking and  derailing  switch,  nor  a  signal 
tower  in  which  an  operator  was  continually 
kept  at  the  place  where  the  separate  tracks 
of  the  said  defendants  crossed  each  other.'* 
should  be  stricken,  because  the  law  which 
prescribes  the  duty  of  railroad  companies, 
where  their  tracks  cross,  does  not  require 
this  at  the  hands  of  the  defendants. 

Section   2687  of  the  Civil  Code  provides 

that: 

"Whenever  either  or  any  of  the  railroa»1.s 
whose  tracks  shall  cross  in  the  manner  herein 
contemplated  shall  place  at  such  *  *  *  cross- 
ings modern  automatic  interlocking  and  derail- 
ing switches,  and  shall  establish  and  maintain 
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at  Bocb  crossingrs  signal  towers  in  which  an  op- 
erator shall  continually  be  present,  it  shall  not 
be  necessary  for  trains  to  stop  at  such  cross- 
ings ;"  but  otherwise  the  train  must  "come  to  a 
full  stop  within  fifty  feet  of  the  ♦  ♦  ♦  cross- 
ing, and  then  to  move  forward  riowly." 

So  taking  subsection  (a)  In  connection  with 
the  rest  of  paragraph  16  of  the  petition,  it  is 
apparent  that  the  negligence  which  the  plain- 
tiff intended  to  allege  in  subsection  (a)  was 
merely  that  the  defendants,  while  having  no 
automatic  interlocking  and  derailing  switch, 
and  no  signal  tower  at  the  point  of  crossing, 
nevertheless  failed  to  stop  their  trains  60 
feet  away  from  the  crossing,  and  to  then 
move  forward  slowly  towards  the  crossing. 
Ck)ndition8  might  conceivably  exist  that 
would  require  such  devices,  in  the  exercise 
of  the  care  the  law  demands,  even  though 
no  statute  expressly  provided  for  their  in- 
stallation and  use  at  a  grade  crossing. 

In  the  sixth  ground  of  the  demurrer  It  is 
contended  that-  the  allegation  in  subsection 
(e)  of  the  sixteenth  paragraph  of  the  peti- 
tion contains  a  conclusion  merely  as  to  the 
speed  of  the  respective  engines,  and  fails  to 
state  at  what  speed  the  engines  approached 
the  crossing,  and  therefore  the  allegation  Is 
too  general.  In  subsection  (c)  of  that  para- 
graph it  is  plainly  alleged  that  the  respective 
trains  of  the  two  defendants  did  not  approach 
the  crossing  slowly,  but  approached  at  a 
"rapid  and  dangerous  rate  of  speed,  to  wit, 
at  the  rate  of  15  or  20  miles  per  hour."  This 
allegation  may  be  taken  in  aid  of  the  allega- 
tion in  subsection  (e),  which  alleges  merely 
that  the  locomotives  approached  the  cross- 
ing "at  such  a  high  rate  of  speed  that  they 
could  not  stop  when  they  discovered  the  pres- 
ence of  the  other  at  the  crossing."  From 
the  section,  as  a  whole,  it  is  easily  ascer- 
tainable that  the  plaintiff  Intended  to  al- 
lege, and  did  allege,  that  the  rate  of  speed 
that  both  engines  approached  the  crossing 
was  15  or  20  miles  per  hour,  and  that  this 
rate  was  a  dangerous  rate,  and  was  such  a 
lilgh  rate  as  rendered  it  impossible  for  either 
engine  to  stop  when  the  presence  of  the  oth- 
er was  discovered  by  those  in  charge. 

In  the  seventh  ground  of  the  demurrer  It 
IS  contended  that  the  petition  is  defective  be- 
cause it  fails  to  show  which  of  the  two  rail- 
roads, crossing  at  the  point  where  the  colli- 
sion occurred,  was  first  built,  and  therefore 
rails  to  show  which  of  the  said  railroad 
companies  was  entitled  under  the  law  (Civil 
Code,  S  2687)  to  have  its  train  cross  first 
at  this  crossing;  that  there  was  no  negligence 
on  the  part  of  the  defendant  which  first 
constructed  its  line  of  road  in  proceeding 
to  cross  the  line  of  the  other  road.  This 
ground  of  the  demurrer  does  not  appear  to 
be  insisted  upon  in  the  brief  filed  In  behalf 
of  the  plaintiff  in  error.  However,  we  may 
say  here  that  the  court  did  not  err  in  re- 
fusing to  sustain  this  ground,  since  it  is  ob- 
Tlons  that  the  fact  that  trains  on  the  road 
first  built  bad,  under  the  law,  the  right  to 


cross  first,  when  trains  on  both  tracks  ap- 
proached the  crossing  simultaneously,  would 
not  excuse  the  agents  and  employes  in  charge 
of  each  train  from  the  exercise  of  extraor- 
dinary care  in  an  effort  to  preserve  the  safety 
of  the  passengers  on  that  train,  when,  by 
the  exercise  of  such  care,  the  rapid  approach 
of  the  other  train  toward  the  same  crossing 
at  a  high  rate  of  speed  and  in  defiance  of  law 
could  be  discovered.  The  court,  therefore, 
did  not  err  in  overruling  the  demurrer. 

[2]  2.  The  next  assigrmnent  of  error  in  the 
bill  of  exceptions  is  as  to  the  alleged  insuf- 
ficiency of  the  evidence  to  sustain  the  verdict 
on  the  special  plea  of  accord  and  satisfaction. 
It  is  contended  that  a  return  or  tender  of 
the  money  received  by  the  plaintiff,  in  con- 
sideration of  the  execution  of  the  release, 
was  necessary  before  bringing  this  action. 
The  evidence,  as  a  whole,  authorized  the 
inference,  evidently  drawn  by  the  Jury,  that 
the  money  paid  to  the  plaintiff,  if  accepted  by 
her  at  all,  was  not  accepted  on  account  of 
the  injuries  which  she  suffered,  and  that, 
when  she  signed  the  release  offered  in  evi- 
dence by  the  defendant  to  support  its  special 
plea  of  settlement,  she  did  not  entei*  into  the 
particular  contract  therein  set  out,  nor  did 
she  intend  to  make,  and  did  not  actually 
make,  any  contract  of  any  kind  whatsoever 
with  the  defendant,  but  simply  signed  her 
name  to  a  blank  release,  afterwards  filled 
out,  without  knowledge  on  her  part  that 
it  was  a  release— a  contract  by  which  she 
undertook  to  do  or  refrain  from  doing  any- 
thing whatsoever  on  account  of  her  injuries. 
Hie  question  raised  by  the  special  plea  is 
more  fully  discussed  in  the  case  of  Georgia 
Southern  &  Florida  Railway  Co.  v.  Adeeb, 
84  S.  E.  823,  this  day  decided,  where  the 
finding  by  the  Jury  upon  an  identical  plea 
filed  in  the  same  case  by  the  Georgia  South- 
em  ft  Florida  Railway  Company  was  under 
consideration.  See,  also,  Butler  ▼.  Richmond 
ft  Danville  R.  Co.,  88  Ga.  594,  15  S.  E^  668. 

[3]  3.  The  plaintiff  in  error  excepts  to  the 
ruling  of  the  court  below  in  granting  a  non- 
suit as  to  the  Georgia  Southern  &  Florida 
Railway  Company,  and  ordering  the  trial 
to  proceed  against  the  Atlantic  Coast  Line 
Railroad  Company  alone.  It  appears,  from 
an  inspection  of  the  evidence  in  this  case, 
that  there  was  concurrent  negligence  on  the 
part  of  both  defendants,  and  that  both  ap- 
proached the  crossing  without  due  caution 
and  circumspection.  The  train  on  the  track 
of  the  Georgia  Southern  ft  Florida  Railway 
Company  did  not  stop  within  60  feet  of  the 
crossing,  and  in  fact  did  not  stop  at  all  until 
it  was  struck  by  the  train  of  the  Atlantic 
Coast  Line  Railroad  Company.  The  evidence 
shows  further  that  the  Atlantic  Coast  Line 
Railroad  train  stopped  50  feet  from  the  cross- 
ing, and  then  moved  forward  more  slowly 
towards  the  crossing,  as  required  by  law, 
though  there  is  a  variance  in  the  testimony 
as  to  the  actual  rate  of  speed  at  which  this 
train  approached  the  crossing  after  it  had 
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first  stopped,  and  then  renewed  its  motion. 
The  evidence  of  the  engineer  in  charge  of 
the  train  of  the  Atlantic  Ck)ast  Line  Railroad 
ComiMiny  clearly  discloses  that  had  he  been 
on  guard,  carefully  noticing  the  crossing  and 
looking  out  for  trains  on  the  other  track  as 
he  neared  it,  he  could  have  stopped  his  train 
in  time  to  prevent  the  collision,  notwith- 
standing the  negligence  of  the  engineer  In 
charge  of  the  train  of  the  Georgia  Southern 
ft  Florida  Railway  Company  In  s];)eeding 
across  the  dangerons  point  without  any  pre- 
liminary stopping,  and  without  checking  its 
speed.  The  engineer  of  the  Atlantic  Coast 
Line  Railroad  Company  testified:  That  he 
brought  his  train  to  a  full  stop  at  the  blow 
post,  60  feet  from  the  crossing,  blew  the 
whistle,  and  looked  south  down  the  track  of 
the  Georgia  Southern  &  Florida  Railway 
Company,  and  had  the  fireman  to  look  ahead, 
then  rang  the  bell,  and  started  off.  That 
his  train  proceeded  slowly  towards  the  cross- 
ing. That  he  could  see  at  least  50  feet 
south,  down  the  Georgia  Southern  &  Florida 
Railway  Company's  track  (from  which  direc^ 
tlon  the.  train  came  that  collided  with  the 
Atlantic  Coast  Line  Railroad  Company's 
train),  and  there  was  no  train  in  sight  when 
he  started  his  engine  after  the  stop  at  the 
blow  post,  and,  if  the  train  on  the  Georgia 
Southern  &  Florida  Railway  going  north 
had  been  moving  at  the  rate  his  train  was 
moving,  there  would  have  been  no  accident, 
but  that  train  did  not  stop  at  the  crossing, 
and  the  witness  did  not  know  whether  it 
blew  for  the  crossing  or  not.  That  he  put 
on  brakes  in  full  force  as  soon  as  he  saw 
the  Georgia  Southern  ft  Florida  Railway 
Company's  engine,  but  It  was  impossible  to 
avoid  the  collision  which  occurred,  and 
which  was  sudden,  violent,  and  Jarred  the 
whole  train.  That  he  had  '^always  been 
afraid  of  the  Georgia  Southern  ft  Florida 
crossing,"  but,  after  looking  to  satisfy  him- 
self that  there  was  no  train  in  sight  on  that 
road,  he  "pulled  the  engine  open  and  start- 
ed/' That  he  cou^d  not  see  much  below  the 
blow  post  on  the  Georgia  Southern  ft  Florida 
track  (50  feet  south  of  the  crossing  on  that 
track),  because  of  a  building  that  was  about 
100  feet  from  both  tracka  That  he  looked 
south  before  he  started  his  engine,  **but  did 
not  look  afterwards.  I  looked  straight 
ahead.  After  I  had  complied  with  every- 
thing perfectly,  I  concluded  the  track  was 
mine,  belonged  to  me,. and  none  else  had  any 
business  to  come  up  there  without  stopping." 
That  there  were  air  brakes  on  his  engine,  and 
that  he  "could  have  stopped  almost  instant- 
ly," but  if  he  had  only  moved  his  train  up 
25  feet  from  where  he  stopped  at  the  blow 
poet,  and  had  then  ^'looked  and  seen  that 
train  coming,"  he  could  pot  have  stopped  in 
time,  but  the  two  trains  would  have  collid- 
ed anyhow.  That  he  could  have  stopped  his 
train  in  about  three  seconds,  but  he  did  not 
pat  on  any  brakes  at  all  until  his  train  ac- 


tually struck  the  train  on  the  Georgia  South* 
em  ft  Florida  Railroad,  on  the  crossing. 

The  fireman  on  the  Atlantic  Coast  Line 
Railroad  Com];>any's  train  testified:  That 
this  train  came  to  a  full  stop  at  the  "stop- 
ping board"  before  proceeding  to  cross  the 
Georgia  Southern  ft  Florida  track,  and  that 
he  looked  out  oh  the  north  side,  where  he 
was  stationed,  and  "told  the  engineer,  'All 
right,'"  and  the  engineer  blew  the  whistle, 
rang  the  bell,  and  started  away  slowly. 
That  his  train  was  going  only  about  two 
miles  per  hour  when  it  reached  the  Georgia 
Southern  ft  Florida  crossing,  and,  if  the 
train  on  the  Georgia  Southern  ft  Florida 
track  had  been  coming  from  the  north,  he 
could  have  seen  it,  but  he  did  not  see  it  until 
"we  struck."  "The  engineer  was  working  the 
reverse  lever,  and  possibly  did  not  see  this 
train  for  that  reason.  It  took  him  about  a 
second  or  two  to  do  that  It  was  a  little 
foggy  that  morning,  and  steam  was  leaking 
out  of  the  engine  a  little." 

From  this  testimony  It  appears  that  the 
proximate  cause  of  the  injury  was  the  fact 
that  the  engineer  in  charge  of  the  train  of 
the  Atlantic  Coast  Line  Railroad  (Company, 
after  having  complied  with  the  requirements 
of  law  as  to  making  a  full  stop  50  feet  from 
the  crossing,  started  up  his  train  to  ap- 
proach the  crossing  more  slowly,  and  having, 
as  he  expressed  it  and  as  he  concluded, 
"complied  with  everything  perfectly,"  and 
seeing  nothing  approaching  on  the  other 
railroad  track  from  the  south,  he  decided 
the  track  was  his,  and,  having  the  right  of 
way,  that  no  one  else  "had  any  business  to 
come  up  there  without  stopping,"  and  there- 
fore he  did  not  again  look  south  after  start- 
ing the  engine,  but  looked  straight  ahead, 
though  he  was  on  the  south  side  of  his  en- 
gine. He  says  explicitly  that  he  could  see 
as  far  as  the  blow  post  on  the  Georgia 
Southern  ft  Florida  Railway  track,  50  feet 
south  of  the  crossing,  at  the  time  he  stopped 
his  engine  and  looked  south,  and,  if  he  had 
then  observed  anything  on  the  track,  he 
could  have  stopped  his  train  instantly  with 
his  air  brakes,  going  at  the  slow  rate  of 
speed  at  which  the  train  was  then  moving; 
but,  seeing  nothing  at  the  time  he  started  his 
train,  he  never  again  lookefd,  and  ran  into 
the  train  that  was  crossing  in  front  of  him, 
without  ever  having  actually  seen  that  train 
until  the  shock  of  the  collision  attracted  his 
attention.  There  was  testimony,  from  a  wit- 
ness who  was  in  the  passenger  coach  behind 
the  engine,  that  li  was  possible  to  see  down 
the  Georgia  Southern  ft  Florida  Railway 
track  a  distance  of  30  or  40  yards  from  the 
crossing,  and  that  in  his  opinion  "the  Coast 
Line  engineer  could  have  seen  the  cars  and 
the  engine  of  the  Georgia  Southern  at  least 
50  yards  down  the  track."  Another  witness 
stated  that  he  was  in  the  second-class  coach 
at  the  back,  and  saw  the  Georgia  Southern  ft 
Florida  Railway  train  through  a  window 
that  the  Atlantic  Coast  Line  train  approach- 
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ed  the  crossing  at  the  rate  of  4  or  6  miles 
per  hour,  and  the  Georgia  Southern  &  Flor- 
ida approached  the  same  cros^ng  at  14  or 
15  miles  per  hour,  and  did  not  stop;  that 
he  saw  the  Georgia  Southern  &  Florida 
train  as  soon  as  it  came  in  view  from  be- 
hind the  ice  plant,  about  150  feet  away. 
The  fireman  attempted  to  excuse  the  engi- 
neer for  his  failure  to  see  the  approaching 
train  on  the  other  track  by  suggesting  that 
the  engineer  was  working  the  reverse  lever 
and  'l)0ssibly"  did  not  see  the  train  for  that 
reason,  and  by  adding  that  it  was  a  little 
foggy  that  morning,  and  also,  that  steam  was 
leaking  out  of  the  engine.  Neither  the  engi- 
neer himself,  nor  any  one  else  who  testified, 
suggested  the  presence  of  any  fog  or  escap- 
ing steam  which  could  haVe  interfered  with 
a  clear  view  down  the  Georgia  Southern  & 
Florida  Railway  track  in  a  southerly  diree> 
tion,  had  the  engineer  been  looking  in  that 
direction. 

It  is  evident,  from  the  testimony  of  the  en- 
gineer himself,  that,  had  he  not  relied  upon 
his  previous  compliance  with  the  legal  re- 
quirements up  to  the  time  he  started  for- 
ward from  the  blow  post,  no  accident  would 
have  occurred.  He  says  himself  that  he 
ad  always  been  afraid  of  this  imrticular 
ci-osBing,  and  yet,  though  asserting  that,  on 
ac  count  of  an  intervening  building,  he  could 
not  Bee  more  than  50  feet  in  a  southerly  di- 
rection down  the  track  of  the  Georgia  South- 
em  fr  Florida  Railway  (or  what  was  beyond 
the  building),  that  after  glancing  in  that 
direction,  and  seeing  nothing  then  on  this 
short  stretch  of  track,  he  started  his  en- 
gine j^orward,  without  again  looking  in  that 
direct!  on  or  even  apparently  being  on  the 
alert  ix>  avoid  the  possibility  of  injury  from 
any  txain  which  might  be  traveling  in  a 
northerly  direction  on  tiiat  track.  In  fact^ 
be  did  not  look  again  In  a  southerly  direc- 
tion, but  looked  straight  ahead,  relying  blind- 
ly  upon  what  he  conceived  to  be  his  exclu- 
sive right  to  the  track,  and  did  not  discover 
the  presence  of  the  other  train  until  his 
engine  actually  collided  therewith,  and  not 
until  then  did  he  put  on  brakea  The  en- 
gineer must  have  relied  also  upon  his  knowl- 
edge as  to '  the  usual  schedule  over  the 
Georgia  Southern  &  Florida  Railway,  as  oth- 
erwise it  is  inconceivable  to  suppose  he 
would  have  approached  a  crossing,  which 
he  himself  admits  he  had  always  regarded 
ifta  dangerous,  without  keeping  a  most  care- 
ful outlook  and  exercising  proper  care.  It 
was  the  duty  of  those  in  charge  of  the  train 
to  exercise  extraordinary  care  to  preserve 
the  life  and  ^.alety  of  the  passengers  in  their 
charge;  and,  if  this  duty  had  been  fully  ob- 
served by  the  engineer  and  the  fireman  in 
charge  of  the  engine,  the  train  could  have 
been  stopped  before  the  collision  occurred,  and 
notwithstanding  the  negligence  of  those  in 
charge  of  the  train  on  the  other  road  in  ap- 
proaching the  crossing  without  having  previ- 
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ously  stopped  and  without  moving  forward 
slowly. 

Irrespective  of  what  may  have  been  the 
comparative  diligence  of  the  two  roads  as  to 
each  other,  and  regardless  of  what  liabilities 
might  have  resulted  thereby  from  one  to  the 
other,  the  proximate  cause  of  the  injury  to' 
the  plaintiff  was  the  failure  on  the  part  of 
the  engineer  on  the  Atlantic  Coast  Line  Rail- 
road Company  to  keep  a  proper  lookout,  and 
to  stop  his  train  upon  the  discovery  of  the 
fact  that  the  train  on  the  other  road  was 
negligently  approaching  the  crossing.  There- 
fore, notwithstanding  the  negligence  of  the 
Georgia  Southern  ft  Florida  Railway  Com- 
pany, the  court  did  not  err  In  granting  a 
nonsuit  as  to  that  defendant,  under  the  un- 
disputed evidence,  going  to  establish  abso- 
lutely that  the  exercise  of  due  and  lawful 
care  on  the  part  of  the  employes  of  the  At- 
lantic Coast  Line  Railroad  Company  would 
have  prevented  the  injury. 

[4,  6]  4,  5.  (a)  That  ground  of  the  motion 
for  a  new  trial  which  complains  that  the 
court  charged  that,  under  certain  circum- 
stances named,  the  Jury  should  return  a  ver- 
dict in  favor  of  the  defendant,  if  the  de- 
fendant ''was  not  otherwise  negligent," 
whereas  the  court  should  have  instructed 
the  Jury  to  return  such  a  verdict  if  they 
found  certain  facts  to  be  true,  and  found  that 
the  defendant  ''was  not  otherwise  negligent, 
as  charged  in  plalntifTs  petition,"  is  without 
merit,  when  this  statement  is  taken  together 
with  the  entire  charge.  The  Jury  must  have 
understood  from  the  charge  as  a  whole 
that  the  court  limited  their  consideration  of 
negligence  on  the  part  of  the  defendant  to 
the  particular  negligence  charged  in  the 
plalntifl^s  petition,  and  the  mere  failure  to 
qualify  the  statement  in  this  one  instance 
and  in  this  connection  is  not  such  error  as 
to  demand  a  reversaL 

(b)  The  tAalntiff  in  error  insists  that  the 
court  erred  in  refusing  to  give  to  the  Jury  a 
requested  instruction  to  the  effect  that  if  the 
Jury  believed  from  the  evidence  that  the 
conductor  and  the  engineer  in  charge  of  the 
train  of  the  Atlantic  Coast  Line  Railroad 
Company,  on  the  16th  day  of  January,  1912, 
caused  the  train  to  come  to  a  full  stop  within 
60  feet  of  the  point  where  that  road  crosses 
the  track  of  the  Georgia  Southern  &  Florida 
Railway  Company,  and  then  to  move  forward 
slowly,  and  further  believed  that  the  At- 
lantic Coast  line  Railroad  Company  or  its 
predecessors  in  title  first  constructed  this 
road,  and  put  its  trains  in  operation  before 
the  Georgia  Southern  &  Florida  Railway 
Company's  railway  was  constructed,  and  be- 
fore the  latter  put  Its  trains  in  operation, 
then  the  Atlantic  Coast  Line  Railroad  train 
had  the  privilege  to  cross  first;  and  if  the 
collision  which  occurred  at  the  crossing  was 
due  to  the  fact  that  the  Georgia  Southern  & 
Florida  Railway  train  did  not  accord  to  the 
Atlantic  Coast  Line  Railroad  train  this  privi- 
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lege  to  cross  first,  and  this  demand  was  in- 
curred by  reason  of  Its  failure  so  to  give 
this  privilege  of  crossing  first  to  said  train 
of  the  Atlantic  Coast  Line  Railroad  Com- 
pany, their  verdict  should  be  in  favor  of  the 
last-named  company. 

(c)  The  plaintiff  in  error  further  insists 
that  the  court  erred  in. refusing  to  give  a 
charge  requested,  which  was,  in  substance, 
as  follows:  That  if  the  Jury  believed,  from 
the  evidence,  that  the  conductor  and  the 
engineer  In  charge  of  the  Atlantic  Coast  Line 
Railroad  Company's  train,  on  the  15th  day 
of  January,  1912,  caused  that  train  to  come 
to  a  full  stop  within  50  feet  of  the  place 
where  that  road  crosses  the  track  of  the 
Georgia  Southern  &  Florida  Railway  Com- 
pany, and  then  moved  forward  slowly,  and 
that  if  they  further  believed  from  the  evi- 
dence that  the  Atlantic  Coast  Line  Railroad 
Company  or  its  predecessors  in  title  con- 
structed Its  road  and  put  its  train  in  opera- 
tion before  the  Georgia  Southern  &  Florida 
Railway  Company  constructed  its  road  and 
put  its  trains  in  operation,  then  the  train 
of  the  Atlantic  Coast  Line  Railroad  Company 
had  the  privilege  to  cross  first;  and  if  the 
injury  of  the  plaintiff  was  due  to  the  tact 
that  the  train  of  the  Georgia  Southern  ft 
Florida  Railway  Company  did  not  come  to  a 
full  stop  within  60  feet  of  the  place  of  cross- 
ing, and  then  move  forward  slowly,  their 
verdict  should  be  in  favor  of  the  Atlantic 
Coast  Line  Railroad  Company. 

The  court  charged  the  Jury  fully  as  to  the 
right  and  privilege  of  the  company  which 
first  constructed  its  line  of  road  and  put  its 
trains  in  operation  to  cross  first  at  a  grade 
crossing,  and  as  to  the  duty  of  those  in 
charge  of  trains  approaching  such  a  crossing 
to  come  to  a  full  stop  within  60  feet  of  the 
crossing,  and  then  move  forward  slowly,  and 
specifically  instructed  them  that  If  they  be* 
lleved  from  the  evidence  that  the  Atlantic 
Coast  Line  Railroad  Company  constructed 
its  road  first,  and  put  its  trains  in  operation 
before  the  trains  of  the  Georgia  Southern  & 
Florida  Railway  Company  were  operated, 
then  the  train  of  the  Atlantic  Coast  Line 
Railroad  Company  would,  under  the  law, 
have  the  privilege  of  first  crossing,  and  that 
if  injury  to  the  plaintiff  was  due  to  the  fact 
that  the  said  train  was  exercising  this  privi- 
lege, and  that  the  defendant  the  Atlantic 
Coast  Line  Railroad  Company  was  not  other- 
wise negligent,  they  should  find  in  favor  of 
the  defendant,  provided,  however,  that  'In 
making  the  stop,  and  in  making  the  approach 
to  the  crossing,  the  Atlantic  Coast  Line  Rail- 


road Company's  agents  and  employ^  exer- 
cised that  degree  of  care  and  caution  the  law 
puts  upon  them  relative  to  passengers,  to 
wit,  they  must  use  extraordinary  care  and 
diligence  to  protect  the  safety  and  welfare 
of  the  passengers." 

It  scarcely  seems  necessary  to  do  more  than 
state  the  proposition,  in  order  to  disclose  the 
fallacy  of  the  contention  put  forth  in  the  two 
requests  to  charge,  which  the  court  properly 
rejected.  If  the  mere  fact  that,  under  the 
law,  the  trains  of  the  Atlantic  Coast  Line 
Company  had  the  right  of  way  over  trains  on 
the  intersecting  track  of  the  Georgia  South- 
em  ft  Florida  Railway  Company  was  a  com- 
plete defense  for  lack  of  proper  care  on  the 
part  of  those  in  charge  of  trains  on  the  At- 
lantic Coast  Line  Railroad  approaching  the 
crossing,  it  would  excuse  absolute  and  utter 
recklessness  even  after  the  discovery  of  dan- 
ger  on  the  crossing  on  account  of  a  disregard 
of  law  by  the  other  railroad  company,  or 
would  excuse,  on  the  part  of  the  employ^  of 
the  Atlantic  Coast  Line  Railroad  Company 
when  approaching  the  crossing,  an  entire  ab- 
sence of  care  to  ascertain  whether  or  not 
trains  on  the  intersecting  track  were  liable 
or  likely  to  obstruct  the  same,  or  were  being 
run  at  such  a  rapid  rate  of  speed  or  in  such 
a  dangerous  way  as  to  Jeopardise  the  safety 
of  passengers  on  the  Atlantic  Coast  Line 
Railroad  Company's  train. 

The  trial  Judge  very  succinctly  and  clearly 
put  before  the  Jury  the  respective  rights  of 
the  parties,  advised  that  no  recovery  could 
be  had  against  the  Atlantic  Coast  Line  Rail- 
road Company  unless  the  injuries  resulted 
from  negligence  on  its  part,  and  very  properly 
instructed  them  that,  notwithstanding  the 
precedence  to  which  the  company  construct- 
ing the  first  road  was  entitled  under  the  law* 
this  did  not  authorise  those  in  charge  of  a 
train,  and  upon  whose  care  and  diligence  de- 
pended human  safety  and  human  lives,  to  as- 
sume an  absence  of  danger  at  such  a  railroad 
crossing,  because  of  the  further  assumption 
that,  since  the  right  of  first  crossing  belonged 
to  the  trains  of  one  road  rather  than  to  those 
of  another,  this  right  would  not  be  infringed 
upon  by  accident  or  design,  and  that  the  of- 
ficers and  employes  of  the  dominant  train 
could  rely  thereon  as  an  absolute  protection 
to  their  passengers. 

We  think  the  trial  was  free  from  material 
error,  and  the  verdict  returned  was  author- 
ized by  the  evidence. 

Judgment  affirmed. 

BROYLES,  J.,  not  presidlnfr. 


Ga.) 


GEORGMA  S.  A  F.  BY.  CO.  y.  ADEEB 


823 


(15  Oa.  App.  8S1) 

GEORGIA  S.  &  P.  RT.  CX).  v.  ADEEB  et  aL 

(No.  5584.) 

(Court  of  Appeals  of  Georgia.    Feb.  16,  1915.) 

fSyllabui  hy  the  Court,) 

1.  CoNTRA'CTs     ^=»  15— Release     ^=»57— Va- 
lidity—Meeting  OF  Minds. 

The  coocept  of  a  contract  requires  that 
the  minds  of  the  parties  shall  meet  and  accord 
at  the  same  time,  upon  the  same  subject-mat- 
ter, and  in  the  same  sense.  The  evidence  in 
the  present  case  authorized  the  jury  to  con* 
elude  that  there  was  no  contract  between  thtf 
alleged  contracting  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  61-66 ;  Dec.  Dig,  «=»15 ;  Re- 
lease, Cent.  Dig.  §(  106-108;  Dec  Dig.  «s» 
07.J 

'  2.  Release  ^=s>24  —  Pebsonax  Injuhibs  — 
Right  OF  Action— Condition  Pebcedbnt— 
Tendeib 

Where  accord  and  satisfaction  as  to  the 
plaintifiTs  claim  against  the  railway  company, 
for  damages  on  account  of  personal  injuries, 
are  embodied  in  an  instrument  signed  by  her, 
the  purport  of  which  she  testifies  she  did  not 
understand,  because  of  her  ignorance  of  the 
English  language  and  her  inability  to  read  it, 
and  because  it  was  not  read  to  her,  and  she 
denies  that  she  entered  into  any  contract  what- 
ever with  the  railway  company,  and,  while  ad- 
mitting that,  at  the  time  of  the  signing,  money 
was  paid  to  her,  she  asserts  that  she  did  not 
accept  it  on  account  of  any  contract,  or  in 
satisfaction,  to  any  extent,  of  her  claim  against 
the  railway  company,  and  that  she  thought  she 
"was  simply  furnishing  her  name  for  the  con- 
venience or  information  of  the  company's  agent 
who  requested  it,  and  that  she  did  not  under- 
stand why  the  money  was  given  her,  a  return 
or  tender  of  Uie  money  is  not  necessary  before 
suit  for  the  damages  referred  to  in  the  al- 
leged rdease. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  K  41-46;  Dec  Dig.  «=»24.] 

3.    SUFTICIENCT  OF  BVIDENOE. 

The  evidence  anthoriaed  the  verdict 

Error  from  City  Court  of  Valdosta ;  J.  G. 
Cranford,  Judge. 

Action  by  Mrs.  Louise  Adeeb  against  the 
Georgia  Southern  ft  Florida  Railway  Com- 
pany and  another.  Judgment  for  plaintiff, 
and  the  defendant  named  brings  error.  Af- 
firmed. 

J.  E.  Hall,  of  Macon,  and  B.  K.  Wilcox,  of 
Valdosta,  for  plaintiff  in  error.  Whitaker 
A  Dukes  and  Patterson  &  Copeland,  all  of 
ValdostaT  and  Bennet  &  Branch,  of  Quitman, 
for  defendant  in  error. 

WADE,  J.  Mrs.  Louise  Adeeb  brought  her 
action  for  damages  against  the  Atlantic  Coast 
Line  Railroad  Company  and  the  Georgia 
Southern  &  Florida  Railway  Company  as 
joint  tort-feasors,  alleging  that,  because  of 
tlie  concurrent  negligence  of  both  defendants, 
8be  had  suffered  various  physical  injuries, 
resulting  from  a  collision  at  a  grade  crossing 
in  Valdosta,  Ga.,  on  January  15,  1912,  be- 
tween a  train  of  the  Atlantic  Coast  Line 
Railroad  Company,  on  which  she  was  a  pas- 
senger, and  a  train  of  the  Georgia  Southern 


ft  Florida  Railway  Company.  Each  defend- 
ant filed,  in  addition  to  a  plea  to  the  merits, 
a  special  plea,  setting  up  that,  prior  to  the 
bringing  of  the  suit,  the  plaintiff  had  effect- 
ed with  the  Atlantic  Coast  Line  Railroad 
Company  a  full  and  complete  settlement  for 
the  alleged  injuries,  for  a  valuable  consid- 
eration paid  by  that  company  and  accepted 
by  her,  as  an  accord  and  satisfaction  for 
all  such  injuries.  The  issue  raised  by  the 
special  pleas  was  submitted  to  a  special  jury 
and  was  determined  in  favor  of  the  plain- 
tiff. The  trial  then  proceeded,  and,  at  the 
close  of  the  evidence  for  the  plaintiff,  the 
court  granted  a  nonsuit  as  to  the  Georgia 
Southern  &  Florida  Railway  Company,  and 
upon  the  completion  of  the  entire  testimony 
the  jury  returned  a  verdict  for  |600  against 
the  Atlantic  Coast  Ldne  Railroad  Company. 
Both  the  plaintiff  and  the  Atlantic  Coast 
Line  Railroad  Company  filed  exceptions  pen- 
dente lite  to  the  order  granting  a  nonsuit  as 
to  the  Georgia  Southern  ft  Florida  Railway 
Company.  The  Atlantic  Coast  Line  Railroad 
Company  made,  a  motion  for  a  new  trial,  on 
various  grounds,  and  the  Georgia  Southern 
ft  Florida  Railway  Company  also  filed  a  mo- 
tion for  a  new  trial  of  the  issue  raised  by  its 
special  plea  of  accord  and  satisfaction.  Both 
motions  for  a  new  trial  were  overruled,  and 
each  defendant  excepted  to  the  refusal  of  the 
court  to  grant  its  particular  motion,  and 
brought  its  case  here  for  review. 

[1-31  We  now  have  before  us  only  the  ques- 
tion raised  by  the  motion  filed  in  behalf  of 
the  Georgia  Southern  ft  Florida  Railway 
Company.  There  are  no  assignments  of  er- 
ror, except  on  the  general  grounds,  and  we 
are  to  determine  solely  if,  under  the  rules  of 
law  controlling  in  such  cases,  the  verdict  in 
behalf  of  the  plaintiff  is  supported  by  evi- 
dence, or  was  not  authorized  by  the  evidence, 
and  therefore  was  contrary  to  law. 

The  defendant  introduced  in  evidence  a 
written  release,  dated  January  15, 1912,  sign- 
ed by  the  plaintiff  and  witnessed  by  F.  A. 
Bates  and  O.  T.  Hill,  which  recited  that  the 
plaintiff  had  a  claim  against  the  Atlantic 
Coast  Line  Railroad  Company  for  injury  to 
her  back  and  side,  and  for  all  injuries  to  her 
person  of  every  kind  and  character,  occurring 
at  Valdosta,  Ga.,  on  the  15th  day  of  January, 
1912,  under  circumstances  which  she  claimed 
rendered  the  Atlantic  Coast  Line  Railroad 
Company  liable  (which  liability  was  denied 
by  the  railroad  company) ;  and,  whereas  both 
parties  desired  to  effect  a  compromise,  the 
plaintiff  acknowledged  the  receipt  by  her 
from  the  Atlantic  Coast  Line  Railroad  Com- 
pany of  the  sum  of  $10,  and,  in  consideration 
of  the  payment  of  this  amount  to  her,  she 
thereby  acquitted,  discharged,  and  released 
the  Atlantic  Coast  Line  Railroad  Company, 
its  agents  and  employ^,  from  any  and  all 
liability  on  account  of  such  injuries  or  for 
any    results   therefrom,   direct   or   indirect 
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See  DoDaldson  ▼.  Carmichael,  102  6a.  40,  29 
S.  £).  135. 

F.  A.  Bates,  the  conductor  In  charge  of  the 
train  of  the  Atlantic  Coast  Line  Railroad 
Company,  on  which  Mrs.  Adeeb  was  riding 
when  injured,  and  O.  T.  Hill,  the  special 
claim  agent  of  that  company,  both  testified 
that  shortly  after  the  collision  they  assisted 
the  plaintiff  to  leave  the  passenger  coach, 
and  that  at  the  time  she  was  excited,  and 
was  crying,  and  said  she  was  suffering  pain; 
that  she  could  speak  English,  but  they  "could 
tell  she  was  a  foreigner";  that  they  conduct- 
ed her  to  a  nearby  hack  and  placed  her  there- 
in, and  Hill  got  into  the  hack  with  her;  that 
after  she  was  seated  in  the  hack,  and  after 
the  matter  had  been  fully  explained  to  her, 
and  Hill  had  read  over  a  printed  form  of  re- 
lease (except  that  no  mention  was  made  of 
the  $10  consideration,  which  Bates  produced), 
she  signed  her  name  thereto  with  full  knowl- 
edge that  the  same  was  Intended  to  be  In  full 
settlement  of  any  and  all  damages  she  had 
suffered  or  might  suffer  on  account  of  the 
said  collision;  that  they  both  signed  thetr 
names  to  the  paper  as  witnesses,  and  Bates 
then  handed  to  ^rs.  Adeeb  a  |10  bill,  the 
amount  named  In  the  release,  which  she  ac- 
cepted and  placed  in  her  bag  or  hand  satchel, 
and  which  Bates  testified  he  never  afterwards 
saw,  and  which  HIU  said  '*8he  did  not  refuse 
to  take  when  Bates  offered  it  to  her,"  and 
that  Bates  did  not  throw  it  into  her  lap,  and 
he  (Hill)  did  not  pick  it  up  from  her  lap. 
Bates  said  that  the  release  was  not  filled  out 
at  the  time  it  was  signed,  because  he  did  not 
have  pen  and  ink  at  the  hack,  but  that  he 
filled  in  the  rest  of  the  agreement  after  he 
returned  to  the  station,  and  "did  not  put  any- 
thing in  there,  except  yrhat  she  agreed  to." 
The  signature  was  nrnde  with  a  pencil;  and 
Bates  further  said: 

"I  wrote  in  the  written  part  of  that  paper 
at  the  station  after  she  had  signed  it  and  after 
I  came  from  the  train.  None  of  the  writing 
on  this  paper  was  there  when  she  left  there, 
except  her  name.  I  did  not  see  Hill  any  more 
for  some  time.  I  put  my  name  down  here  after 
the  paper  was  made  out  Hill  witnessed  it  at 
the  time.  Those  names  look  very  much  like 
they  were  written  with  the  same  kind  of  ink 
and  the  same  pen." 

Hill  testified  that  he  accompanied  the 
plaintiff  to  the  home  of  a  friend  of  hers  in 
the  city,  and  there  left  her. 

Here  the  defendant  rested,  and  the  plain- 
tiff testified,  in  broken  English,  that  she  was 
30  years  old,  and  came  from  Syria  to  Ameri- 
ca 8  years  before;  that  she  learned  to  speak 
the  English  language  one  or  two  years  after 
she  arrived  here,  but  could  not  read  English, 
though  she  could  **wTite  French,  and  Eng- 
lish is  the  same  write,  •  ^  ^  same  sort 
of  letters-Hlifferent  ways,  that  is  all."  The 
plaintiff  said  that  on  the  morning  the  train 
was  wrecked  "the  conductor  first  see  me  in- 
side the  car.  I  be  in  car  hollering.  The  con- 
ductor, he  told  me,  Ton  hurt.'  He  said  me 
hurt,  and  ask  me  what  the  matter  with  me. 


He  said,  'Give  me  your  name,  please;'  and  I 
said,  'Louise  Adeeb.'  He  said,  'How  do  you 
spell  your  last  name?'  I  sp^l  it  for  him. 
He  told  me  to  sign  it  down  here,  and  'I  am 
going  to  help  you  get  hack.'  He  make  me 
sit  down;  make  me  get  me  hack.  He  go 
after  hack.  That  is  what  he  say.-  He  come 
back  15,  20,  or  80  minutes."  Without  a^ 
tempting  further  to  use  the  exact  language 
of  the  witness,  but  giving  her  testimony  in 
substance  and  as  nearly  as  possible,  she  said 
further  that  the  conductor,  or  Hill,  one  of 
them,  told  her  to  sign  the  paper;  that  they 
took  her  to  a  hack,  and  then  the  conductor 
came  to  her  and  said,  "Sign  that  paper,"  and 
she  told  him  she  could  not  sign,  as  she  was 
suffering  from  the  hurt,  but  he  insisted,  and 
she  signed.  She  stated  positively  that  the 
conductor  did  not  tell  her  what  he  wanted 
her  to  sign  the  paper  for;  and  that  neither 
he  nor  Hill  read  it  to  her,  and  in  fftct  HilU 
who  was  standing  near  her,  never  opoke  to 
her  at  all,  and  never  mentioned  the  paper; 
that  when  she  signed  the  paper  she  did  not 
know  what  it  was,  but  from  the  fact  that 
the  conductor,  when  he  first  tried  to  take  her 
name  on  the  train,  said  he  oould  not  "spell 
it  good,"  she  supposed  he  vranted  her  to 
write  her  name,  and  "thought  he  wanted  to 
take  my  name  to  the  doctor" ;  that  she  could 
not  understand  the  paper  if  read  to  her,  and 
that  it  was  not  read  to  her,  and  that  she  did 
not  look  at  it  at  the  time,  as  she  was  suffer- 
ing, but  the  conductor  urged  her  to  sign  it» 
and  said  he  wanted  it  right  away,  and  in- 
sisted, though  she  told  him  two  or  three 
times  that  she  could  not  sign,  because  her 
"hand  do  like  that"  (indicating).  She  fui^ 
ther  testified  that  after  she  had  signed  the 
paper  the  conductor  gave  her  $10,  but  she 
"never  take  it  from  him.  He  said.  Take 
$10.'  I  said,  'For  what  is  the  $10r  He  said, 
'Pay  the  doctor.'  I  told  him,  'Railroad  pay 
doctor.'  He  said  that  the  railroad  would 
pay  him  back  that  money.  I  told  him  I  did 
not  want  it  He  throwed  it  away;  fell  in 
my  lap.  Mr.  Hill,  he  take  it  from  my  lap, 
and  the  next  time  I  saw  the  $10  is  the  second 
day  after  I.  was  hurt."  She  testified:  Tbat 
two  days  later  she  told  her  husband  to  get 
some  change  out  of  her  hand  bag,  and  he 
discovered  a  $10  bill  therein.  That*  she  sup- 
posed that  Mr.  Hill  had  perhaps  put  this  bill 
in  her  hand  bag  on  their  way  from  the  scene 
of  the  accident,  as  she  had  never  accepted  it, 
and  saw  him  pick  up  the  $10  bill  which  the 
conductor  had  thrown  in  her  lap,  but  she  did 
not  know  whether  this  was  true  or  not,  and 
could  not  say  she  herself  "had  not  made  the 
$10,"  and  that  it  did  not  in  fftct  properly 
"belong  la  that  purse."  That  Hill  took  her 
satchel  and  carried  it  for  her,  as  she  was  un- 
able to  carry  it  herself.  That  she  had  a 
satchel  and  hand  bag,  and  the  money  was 
in  the  hand  bag.  That  she  did  not  see  HUl 
put  the  satchel  down.  She  lay  down  on 
the  bed,  and  she  knew  nothing  further  about 
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the  satchel  antll  her  hnsband  came  the  next 
day.  That  when  her  husband  discovered  the 
$10  blU  she  thought  it  was  the  $10  bill  the 
conductor  had  thrown  in  her  lap.  That  the 
physician  who  attended  her  asked  her  about 
the  $10  bill,  and  why  she  signed  that  paper, 
and  told  her  that  she  had  "no  business  to 
sign  that  paper,"  and  she  told  the  physician 
that  she  "did  not  know  anything  about  that 
paper."  That  she  thought  the  conductor 
could  not  sign  her  last  name,  and  that  she 
did  not  know  if  the  conductor  gave  .her  $10. 
That  she  "did  not  take  any  money." 

Dr.  Thomas  then  testified,  for  the  defend- 
ant, that  he  attended  the  plaintiff  as  a  physi- 
cian on  January  15, 1912,  seeing  her  twice  on 
the  day  she  was  hurt,  and  then  every  two 
days,  and  then  no  more  until  four  days  later 
— five  times  in  all ;  that  on  Tuesday  after- 
noon following  the  accident,  which  occurred 
on  Monday,  he  asked  the  plaintiff  why  she 
signed  any  paper  for  the  railroad  company, 
and  told  her  she  had  no  chance  to  recover 
any  damages ;  that  he  did  not  give  her  any 
notice  that  she  had  signed  a  release,  but  told 
her  Mr.  Hill  had  paid  her  $10  for  the  release; 
that  he  did  not  remember  what  she  said,  or 
that  she  told  him  that  she  did  not  know  any- 
thing about  any  paper;  that  he  did  not  pay 
much  attention  to  it,  did  not  have  any  paper 
or  explain  anything  to  her,  but  told  her  what 
Hill  said  he  had  done;  that  he  did  not  recall 
explaining  any  paper;  that  Hill  liad  told 
him  in  the  afternoon,  the  next  day  after  the 
collision,  that'  the  plaintiff  had  signed  a  re- 
lease. 

The  platDtlff  in  error  Insists  that  the  evi- 
dence discloses  that  $10  was  paid  to  the  plain- 
tiff and  received  by  her  in  consideration  of 
the  execution  of  the  release,  and  that  since 
she  failed  to  return  this  amount  and  to 
rescind  the  contract  of  release  as  soon  as  she 
discovered  that  a  fraud  had  been  perpetrated 
upon  her,  and  still  retained  the  money,  she 
could  not  now  attack  the  agreement.  The 
case  of  Pennsylvania  Casualty  Co.  v.  Thomp- 
son, 130  Ga.  766,  61  S.  B.  829,  is  relied  upon 
to  sustain  this  view.  In  that  case  the  Su- 
preme Court  said: 

**In  DO  event  could  the  plaintiff  maintain  an 
attack  on  the  release,  in  the  absence  of  proper 
allegations  in  his  petition  and  an  offer  on  his 
part,  prior  to  the  commencement  of  the  salt, 
to  rescind,  and  a  tender  back  to  the  defendant 
of  the  amount  which  it  had  paid  in  order  to 
obtain  such  release." 

In  Jossey  v.  Georgia  Southern  Ry.  Co.,  109 

Oa.  439, 34  S.  E.  664,  the  Supreme  Court  said: 

**One  who  signs  a  contract  which  recites  that, 
in  consideration  of  a  stated  sum  paid  him  by 
a  railroad  company,  he  releases  it  from  all  lia- 
bility for  a  personai  injury,  which  he  contends 
was  caused  by  its  negligence,  wiU  be  estopped 
from  claiming  that  the  release  Ls  not  bindine 
upon  him,  because  he  thought,  when  he  signed 
the  contract,  that  it  related  only  to  the  time 
he  lost  in  conseqnence  of  the  injury,  and  did 
not  cover  damages  caused  thereby,  when  it 
appears  that  no  fraud  of  any  kind  was  prac- 
ticed upon  him,  and  that,  having  ample  op- 
portunity and  capacity  to  read  and  understand 


the  contract  before  he  signed  it,  he  negligently 
failed  to  do  so." 

In  Petty  v.  Brunswick  &  Western  Ry.  Co., 

109  Ga.  666([9,  35  S.  E.  82,  it  was  said: 

*'A  contract  will  not  be  set  aside  on  the 
ground  of  fraud  in  its  procurement,  at  the  in- 
stance of  one  who  has  neither  restored  nor  of- 
fered to  restore  the  fruits  thereof." 

In  Hamilton  v.  Stewart,  106  Ga.  300,  81  S. 

E.  184,  Justice  Cobb  said: 

'*The  retention  of  the  amount  forwarded,  de- 
clared to  be  in  full  settlement  of  the  claim  held 
by  the  person  to  whom  it  is  sent,  coupled  with 
a  failure  within  a  reasonable  time  to  decline 
the  proposition,  will  raise  a  condusive  presump- 
tion of  an  acceptance  of  the  terms  and  condi- 
tions set  forth  in  the  proposal.  While,  of 
course,  a  party  cannot  be  bound  by  a  settle- 
ment, unless  he  assents  to  its  terms,  still  this 
assent  may  be  implied  from  the  circumstances 
and  conduct  inconsistent  with  a  refusal  would 
raise  a  presumption  of  assent,  upon  which  the 
other  party  would  have  a  right  to  act.  Noth- 
ing could  be  clearer  than  the  proposition  that 
where  one  person  delivers  to  anotaer  property, 
to  be  retained  upon  a  condition  stated,  the 
party  receiving  it  cannot  retain  the  property 
and   repudiate   the   condition." 

In  Strodder  v.  Southern  Granite  Co.,  94  Ga. 

626,  19  S.  E.  1022,  it  was  held: 

'* Where  an  accord  and  satisfaction  is  fully 
executed,  the  party  receiving  money  from  the 
other  cannot  rescind  on  the  ground  of  fraud, 
*  *  ♦  without  refunding  or  offering  to  re- 
fund the  monev  which  was  the  fruit  of  the  ac- 
cord and  satisfaction.*' 

There  are  many  other  cases  along  this  line, 
but  it  will  be  seen  from  an  examination  of 
the  cases  above  referred  to,  as  well  as  others, 
in  which  it  is  held  that,  before  a  party  can 
rescind  or  attack  a  contract  or  release  on 
the  ground  of  fraud  or  for  any  other  rea- 
son, he  must  return  or  offer  to  return  money 
or  property  which  he  has  received,  the  mon- 
ey or  property  was  the  fruit  of  a  contract 
or  release,  which  he  either  actually  made  and 
agreed  to,  or  which,  because  of  his  acts  and 
conduct  in  connection  therewith,  he  is  pre- 
sumed by  law  to  have  acquiesced  in,  accept- 
ed, or  agreed  to.  There  must  either  have 
been  an  actual  meeting  of  the  minds  of  the 
parties  at  the  time,  or  such  conduct  on  the 
part  of  one  as  the  law  will  construe  to 
amount  to  an  acceptance  then  or  afterwards 
of  the  proposition  made  by  the  other. 

Where,  by  fraudulent  representations  or 
practice,  one  has  been  induced  to  sign  a 
contract,  there  is  no  contract,  the  minds  of 
the  parties  having  never  in  fact  met;  but, 
where  the  one  perpetrating  the  fraud  has 
paid  money  as  a  consideration  for  the  con- 
tract, it  is  well  settled,  as  a  general  rule, 
that  the  other  cannot  retain  the  money  and 
seek  to  repudiate  the  contract.  But  even 
where  the  consent  of  a  party  to  a  contract  is 
induced  by  fraud,  and  a  consideration  is  paid 
to  him,  and  It  is  sought  to  bind  him  by  rea- 
son of  his  retention  of  the  consideration.  It 
must  appear  that  both  parties  Intended  to 
make  a  contract  of  some  sort  and  character, 
even  if  not  of  the  particular  force  and  effect 
which  the  defrauded  party  understood.  And 
where  there  was  no  intention  on  his  part  to 
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make  an  agreement  of  any  sort,  kind,  or 
description  with  the  oJJier,  but  his  signature 
was  secured  to  an  Instrument  which  he  could 
not  read,  did  not  understand,  and  did  not 
even  know  was  intended  for  a  contract  of 
any  kind  or  character,  and  he  accepted  the 
money  without  knowing  that  it  was  intend- 
ed as  a  consideration  for  the  execution  of 
such  an  instrument,  and  without  connecting 
the  payment  of  the  money  in  any  wise  with 
it,  the  money,  not  being  in  fact  received  on 
account  of  or  as  a  consideration  for  the 
pretended  contract,  need  not  necessarily  be 
returned  before  the  person  so  defrauded  can 
attack  the  pretended  contract  It  seems  clear 
that  where  one  signing  an  instrument  is  un- 
aware that  he  is  making  an  agreement  or  con- 
tract of  any  kind  with  the  other,  and  where 
money  is  paid  to  him  by  the  other  person, 
which  he  receives  without  supposing  it  to  be 
in  coDsid^ation  of  the  execution  of  any  con- 
tract, there  is  no  relation  between  the  money 
and  the  pretended  contract,  and  the  return  of 
the  money  \s  not  a  condition  precedent  to  a 
rescission  of  the  contract.  Butler  v.  Rich- 
mond &  Danville  R.  Co.,  88  Ga.  594,  15  S.  E. 
668. 

Applying  the  law  as  we  understand  it  to 
the  facts  of  this  case,  there  seems  to  be  no 
reason  in  law  or  good  conscience  why  the 
suit  of  Mrs.  Adeeb  should  l>e  abated  because 
she  did  not,  before  bringing  her  action,  re- 
turn the  $10,.  which,  according  to  her  testi- 
mony, was  thrust  upon  her  by  an  employ^ 
of  the  defendant  company,  and  which  she 
says  she  never  in  fact  received  or  agreed  to 
accept,  when  It  further  appears  from  her 
testimony  that  the  alleged  contract,  which 
the  defendant  insists  she  is  attacking,  was 
never  any  contract  at  all.  According  to  her 
testimony,  she  signed  her  name  to  a  paper 
which  was  not  read  to  her,  which  she  her- 
self was  unable  to  read,  and  the  meaning 
of  which  was  not  explained  to  her,  and  did 
not  know  that  it  purported  to  relate  in  any 
wise  to  the  injuries  which  she  had  just  un- 
dergone, or  compensation  therefor.  She  says 
she  thought  the  conductor  "wanted  to  take 
my  name  to  the  doctor,"  and  again  that  she 
^'thought  he  wanted  to  take  my  name  and  put 
it  in  the  papers  of  the  conductor."  She 
kept,  it  is  true,  the  $10,  which  she  testified 
the  conductor  tlirew  into  her  lap,  and  which 
Hill  picked  up,  and  which  she  declared  she 
did  not  know  had  been  paid  to  her  on  account 
of  her  injuries  or  in  consideration  of  the 
signing  of  a  paper,  and  which  she  only  sur- 
mised, when  she  afterwards  discovered  it 
in  her  satchel,  may  have  been  the  same  mon- 
ey thrown  into  her  lap  by  the  conductor  and 
rejected  by  her.  She  testified  that  she  did 
not  know  that  the  $10  found  in  her  hand  bag 
was  in  t&ct  the  particular  $10  offered  to  her 
by  the  conductor,  and  that,  if  it  was  in  fact 
the  same  money,  it  must  have  been  placed  in 
her  satchel  by  Hill,  the  claim  agent  of  the 
company,  without  her  knowledge  or  consent; 


and  furthermore  that,  for  aught  she  knew, 
the  $10  found  in  her  hand  bag  may  have  in 
fact  been  money  she  herself  had  earned,  and 
which  belonged  to  her. 

Under  this  evidence,  It  does  not  appear, 
in  the  first  place,  that  tiiere  was  an  Intention 
on  the  part  of  Mrs.  Adeeb  to  make  a  contract 
of  any  kind  with  the  defendant,  or  that,  at 
the  time  she  signed  the  blank  forin  of  re- 
lease, she  knew  that  the  defendant  intended 
to  bind  her  thereby  in  any  way,  or  even  that 
the  payment  of  $10  to  her,  if  it  be  conceded 
that  the  $10  was  actually  received  by  her 
or  was  actually  retained  after  she  discover- 
ed that  it  had  been  delivered  to  her  by  the 
defendant,  was  for  and  in  consideration  of 
her  act  In  signing  her  name,  or  was  intend- 
ed to  bind  her  in  any  way  whatever.  It  ap- 
pears that  she  was  a  foreigner,  ignorant  of 
English,  probably  but  little  acquainted  with 
business  affairs  or  methods,  and  possibly  ob- 
sessed with  the  idea,  said  to  still  predomi- 
nate in  certain  remote  quarters  of  the  globe, 
that  in  this  land  of  the  free  and  home  of 
the  brave  currency  may  be  plucked  from  the 
trees  and  gold  picked  up  on  the  streets,  and, 
even  after  eight  years  absence  from  her 
Syrian  birthplace,  she  may  have  thought, 
when  the  conductor  Insisted  so  earnestly  up- 
on her  acceptance  of  the  $10  bill  and  even 
cast  it  in  her  lap,  as  if  It  were  mere  negl^- 
ble  dross,  that  this  amount  was  paid  to  her 
from  the  overfiowing  coffers  of  a  benevolent 
and  most  generous  corporation,  and  was  but 
an  earnest  of  other  and  larger  benefits  to 
fiow  from  that  source  in  the  future — ^induced 
by  her  tears  and  the  obvious  excitement  and 
suffering  on  her  i>art  which  the  conductor, 
doubtless  to  her  mind  a  high  dignitary  of 
the  company,  witnessed  when  he  entered  the 
coach  immediately  after  the  collision.  From 
her  evidence  there  is  nothing  to  show  that 
Mrs.  Adeeb  knew  or  had  reason  to  know, 
at  the  time  she  signed  her  name  to  a  blank 
form  of  release,  or  when  she  discovered  the 
$10  bill  in  her  satchel,  or  when  the  physician 
talked  to  her,  or  later,  either  that  sihe  bad 
made  any  contract  whatsoever  with  the  rail- 
road company,  or  that  she  had  been  paid 
anything  whatever  on  account  of  such  agree- 
ment 

It  is  true  the  evidence  is  in  sharp  con- 
fiict  on  this  point,  but  the  Jury  had  the  right 
to  believe  the  evidence  of  the  plaintiff  in 
preference  to  that  of  the  defendants,  and 
they  may  have  judged,  from  the  slight  knowl- 
edge of  English  which  she  betrayed  on  the 
witness  stand,  and  from  her  statement  as  a 
whole,  that  in  point  of  fact  she  did  not  under- 
stand what  she  was  requested  to  do  when 
she  affixed  her  signature  to  the  release,  and 
that  she  never  at  any  time  understood  for 
what  reason,  how,  or  on  account  of  what 
consideration  the  $10  was  paid  to  her,  and 
that  she  may  have  believed  and  understood 
that  this  amount,  If  she  ever  felt  assured  it 
came  from  the  railroad  company,  was   in- 
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tended  merely  as  a  gift,  binding  her  to  noth- 
ing whatsoever.  The  physician  who  testified 
that  he  asked  th^  plaintiff  why  she  had  sign- 
ed the  paper,  and  why  she  had  accepted  $10 
from  the  railroad  company,  said  he  did  not 
explain  to  her  the  nature  of  the  paper  he 
heard  she  had  signed,  and  he  did  not  testify 
that  sUe  understood  from  his  questions  the 
nature  of  the  paper  or  why  the  $10  was 
paid  to  her.  It  appears  entirely  possible, 
and  in  fact  probable,  that  the  plaintiff  never 
realized  why  the  defendants  claimed  the  $10 
had  been  paid  to  her,  or  why  it  had  been 
thrust  upon  her,  until  after  her  suit  was 
filed  and  the  special  pleas  setting  up  the  re- 
lease and  the  payment  of  thla  amount  were 
interposed  by  them.  Be  this  as  it  may,  there 
is  nothing  to  show  that  she  understood  that 
the  $10  was  "to  be  retained  upon  a  considera- 
tion stated"  (Hamilton  v.  Stewart,  supra),  or 
that  this  amount  had  been  paid  to  her  "in 
order  to  obtain  such  a  release."  Pennsyl- 
vania Casualty  Co.  v.  Thompson,  supra. 

As  to  the  suggestion  that  the  release  could 
not  be  attacked  without  proper  pleading  on 
the  part  of  the  plaintiff,  it  is  enough  to  say 
that  the  plaintiff  was  not  attacking  the  re- 
lease on  account  of  fraud  In  its  procurement, 
or  on  any  other  ground  such  as  was  con- 
templated in  Pennsylvania  Casualty  Co.  v. 
Thompson,  supra ;  but,  when  the  defendants 
pleaded  this  alleged  release,  she  simply  re- 
plied by  her  evidence,  after  the  paper  had 
been  duly  proved  by  the  subscribing  witness- 
es thereto,  that  she  did  not  make  the  con- 
tract set  out  therein,  or  any  other  contract 
of  any  kind  whatsoever,  with  the  plaintiff. 
Suppose  that,  in  a  suit  on  a  note,  the  defend- 
ant offers  in  evidence  a  receipt  purporting  to 
have  been  signed  by  the  plaintiff,  and  setting 
out  a  credit  made  by  the  defendant  on  the 
note  sued  upon,  certainly  no  pleading  on  the 
part  of  the  plaintiff  would  be  requisite  in 
order  to  admit  testimony  from  him  that  in 
point  of  fact  the  alleged  receipt  had  never 
been  given  by  him,  and  that,  while  his  sig- 
nature was  appended  thereto,  what  preceded 
that  signature  had  been  written  after  he  had 
signed  his  name  and  without  his  knowledge, 
or  that  he  had  signed  the  paper  thinking 
that  it  was  something  entirely  different,  and 
that  it  bound  him  to  nothing — perhaps  be- 
lieving it  to  be  a  mere  testimonial  as  to  his 
opinion  of  the  personal  worth  of  the  defend- 
ant. So  in  this  case,  had  it  appeared  that 
Mrs.  Adeeb  ever  made  a  contract  of  any  kind 
with  the  defendant  in  reference  to  her  in- 
juries, it  might  have  been  necessary  for  her 
to  set  up  by  proper  pleadings  whatever  she 
claimed  in  avoidance  of  her  agreement — ei- 
ther that  she  had  been  fraudulently  induced 
to  sign  the  same,  or  that  she  made  one  agree- 
ment, and  through  accident  or  mistake  ap; 
pended  her  signature  to  another,  entirely 
different  Here,  however,  she  absolutely  de- 
nies having  made  any  agreement  or  contract 


whatever,  but  says  she  simply  ga^e  her  name 
to  the  conductor,  and  signed  it  herself,  be- 
cause he  did  not  seem  to  be  able  to  under- 
stand how  she  spelled  it,  and  believing  mere- 
ly that  she  was  informing  him  on  that  point 

We  think  the  jury  had  ample  testimony 
upon  which  to  base  their  verdict  in  favor  of 
the  plaintiff  on  this  issue.  If  they  elected  to 
accept  the  testimony  of  the  plaintiff;  and  it 
appears  that  the  circumstances  surrounding 
the  signing  of  the  alleged  release  were  suf- 
ficient to  authorize  the  conclusion  reached  by 
them  that  the  plaintiff,  in  signing  the  paper 
and  in  retaining  the  $10  placed  in  her  hand 
bag,  did  not  at  any  time  understand  what  she 
was  thereby  doing,  and  that  the  conductor  and 
the  claim  agent  thoroughly  understood  what 
they  intended,  desired,  and  attempted  to  do. 
It  may  be  that  the  unfeeling  haste  and  urgen- 
cy displayed  by  the  conductor  and  his  col- 
league in  endeavoring  to  procure  the  signing 
of  a  release  by  the  plaintiff  at  a  time  when 
she  was  suffering  actual  pain,  and  was  still 
nervous  and  unsettled  on  account  of  the  col- 
lision immediately  preceding,  to  some  extent 
prejudiced  the  Jury  against  the  weight  of  the 
testimony  given  by  the  conductor  and  the 
claim  agent ;  and  it  may  be  that  both  of  these 
witnesses  believed  what  they  testified  that 
the  plaintiff  understood  that  she  was  sign- 
ing a  release  when  she  appended  her  signa- 
ture thereto;  axid  yet,  in  fact,  on  account  of 
her  limited  knowledge  of  the  English  lan- 
guage and  of  legal  matters,  she  did  not  actu- 
ally understand  what  the  release  itself  meant 
or  what  was  meAnt  by  the  explanation  there- 
of. Sufilce  it  to  say,  the  Jury  found  In  favor 
of  the  plaintiff,  and  there  was  evidence  to 
authorize  their  conclusion. 

Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 


OB  Oa.  App.  81) 
BROWN  v.    STATE.     (No.  5882.) 

(Court  of  Appeals  of  Georgia.     Dec  22,  1914. 
Rehearing  Denied  Feb.  26,  1915.) 

(Syllabus  by  the  Court.) 

1.  Intoxicattno  Liquobs  ^=5>139— "Keep  on 
Hand"  —  Elements  of  Offense  ~  Pusposx 
OF  Keeping. 

The  various  assignments  of  error  directed 
to  rulings  on  evidence,  to  tentative  statements 
as  to  the  law  of  the  case,  made  by  the  judge 
during  the  trial,  to  the  refusal  to  instruct  the 
jury  as  requested,  as, to  the  court's  omission  to 
define  the  phrase  "keep  on  hand,"  all  raise  the 
same  point,  to  wit,  that  a  mere  temporary  de- 
posit of  intoxicating  liquor  in  a  place  of  busi- 
ness whUe  the  liquor  is  in  transit  and  being 
transported  from  a  place  where  it  was  lawfully 
received  to  another  place,  where  it  might  be 
lawfully  deposited,  does  not  fall  within  the  defi- 
nition of  the  term  "keep  on  hand"  (Penal  Code 
1910,  }  426) ;  and  upon  this  point  the  ruling  of 
the  majority  of  the  court  in  Cohen  v.  State,  7 
Ga.  App.  6,  65  S.  B.  1096,  is  adhered  to,  es- 
pecially in  view  of  the  fact  and  for  the  reason 
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that  this  case  is  presented  for  the  consideration 
uf  only  two  judges. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Gent  Dig.  |  149;    Dec.  Dig.  <8=»139. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Keep.] 

2.  Admission  or  Evidence. 

In  view  of  the  definition  of  the  phrase 
"keep  on  hand"  (as  related  to  Intoxicating  liq- 
uors), applied  by  a  majority  of  this  court  in 
Cohen's  Case,  supra,  the  testimony  admitted  by 
the  court  was  not  subject  to  the  objections  urg- 
ed by  the  defendant. 

3.  Yebdigt  and  Denial  of  New  Trial  Ap- 

PBOVBD. 

The  evidence  warranted  the  verdict,  and 
there  was  no  error  in  refusing  a  new  triaL 

Error  from  City  Court  of  Madison;  K.  S. 
Anderson,  Judge. 

0.  L.  Brown  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

B.  H.  George,  of  Madison,  for  plaintiff  in 
error.  A.  6.  Foster,  SoL,  of  Madison,  for 
the  State. 

RUSSELL,  C.  J.    Judgment  affirmed. 


(16  Ga.  App.  63) 

CHEROKEE  BRICK  CO.  v.  HAMPTON. 

(No.  5746.) 

(Court  of  Appeals  of  Georgia.     Feb.  3,  1915. 
Rehearing  Denied  £^b.  26,  1915.) 

(ByUahus  hy  ike  Court.) 

1.  Master  and  Sxbvant  ^s»208,  222— Ab- 
BUKPnoN  OF  Bisk— Waiveb. 

As  a  general  rule,  the  contractual  relation 
of  master  and  servant  includes  an  Implied 
agreement,  on  the  part  of  the  servant,  to  assume 
the  usual  risks  ordinarily  incident  to  the  adv- 
ice for  which  he  is  employed,  but  this  term  of 
the  contract  (which  is  mipHed  from  the  nature 
of  the  relation  created  by  the  contract  of  service) 
may  be  abrogated  by  a  distinct  order  on  the 
part  of  the  master  to  use  a  dangerous  appliance 
in  the  manner  directed  by  the  master,  accom- 
panied by  an  implied  assurance  that  the  instru- 
mentality which  the  servant  is  directed  to  use  is 
safe.  Under  snch  circumstances,  the  order  of 
the  master  may  amount  to  a  waiver  of  his  right 
to  insist  upon  the  servant's  implied  obligation 
to  assume  risks  which  will  thereafter  estop  the 
master  from  asserting  that  the  servant  assumed 
the  harards  attending  the  act  which  the  master 
himself  directed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  638-543,  648-651 ;  Dec 
Dig.  «=»203,  222.] 

2.  Master  and  Servant  ^=>289— Injury  to 
Servant— Contributory  Neouoengs— De- 
termination. 

A  court  can  never  judicially  declare  that 
a  servant  has  failed  to  exercise  ordinary  care  in 
performing  an  act  in  obedience  to  the  orders  of 
his  master,  unless,  after  a  consideration  of  the 
circumstances  in  the  case,  including  the  orders 
given  the  servant,  the  demands  of  his  duty,  the 
apparent  risk  to  be  met,  and  the  purposes  his 
act  was  Intended  to  subserve.  It  Is  obvious  that 
the  risk  was  so  great  that  It  would  not  have 
been  hazarded  by  any  man  of  common  prudence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1089,  1090,  1092-1132; 
Dec.  Dig.  <S=>289.] 


'3.  Master  and  {Servant  ^=^234,  289— Injury 
to  Servant— Contributory  I«7EGLiaBNCx— 
SviDENCE— Knowledge  of  Danger. 

Knowledge  of  a  danger  is  not  necessarily 
conclusive  evidence  of  negligence  in  falling  to 
avoid  it,  and  there  are  circumstances  under 
which  it  does  not  follow  from  the  foct  that  the 
servant  voluntarily  took  some  risk  that  he  was 
not  using  due  care.  Labatt's  Master  and  Serv- 
ant (2d  Ed.)  VOL  8,  i  1236.  *'Where  several 
conditions  combine  to  produce  an  Injury,  the 
servant  cannot  be  held  to  be  guilty  of  contribu- 
tory negligence,  as  a  matter  of  law,  where  he 
knew  of  *only  a  part  of  those  conditions." 
Hence  his  action  will  not  be  barred  on  the 
ground  that  he  was  guilty  of  contributory  neg^ 
ligence  in  doing  an  act  which  was  the  immediate 
cause  of  his  injury  unless  it  is  made  to  appear 
that  he  knew  or  ought  to  have  known  aU  the 
material  conditions  which  would  render  It  im- 
prudent to  do  the  act.  Labatf  s  Master  and 
Servant  (2d  Ed.)  vol.  3,  i  1233.  The  servant 
may  maintain  an  action  unless,  In  addition  to 
knowing  the  risk  to  be  encountered,  he  also 
knows  that  it  will  probably  be.  attended  with 
an  injury  which  oomd  be  avoided  by  the  exer- 
cise of  due  caution. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  §§  684-686,  706-700,  1089, 
1090,  1092-1132;    Dec  Dig.  <$s»234,  289.] 

4.  Master  and  Servant  ^=:>226— Injury  to 
Servant  —  Liability  ov  Master  — Prozi- 
hate  Cause. 

Even  the  most  peremptory  command  on  the 
part  of  the  master  will  not  justify  or  excuse 
a  servant  In  rashly  exposing  himself  to  a 
known  and  obvious  danger,  but  the  mere  fact 
that  the  servant,  by  obeying  an  order  of  his 
master,  exposed  himself  to  such  risk  of  Injury 
as  a  man  of  ordinary  prudence  would  not  have 
assumed,  and  was  injured  while  performing,  in 
obedience  to  his  master's  order,  a  service  at- 
tended with  such  hazard  as  to  Involve  the  ele- 
ment of  rashness,  will  not  preclude  the  servant's 
right  of  recovery.  If  his  Injury  is  traceable  to 
an  act  on  the  master's  part,  which,  independ- 
ently of  the  servant's  exercise  of  his  facolties, 
was  the  proximate  contributing  cause  of  the 
servant's  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  659-667;  Dec  Dig.  «=a> 
226.] 

5.  Master  and   Servant  ^s»222— Nondblb- 

GABLE  DuTIECH- DanQEROUB  INSTRUMENTAI.* 
ITY. 

One  of  the  absolute,  continuous,  and  non- 
delegable duties  of  a  master  is  the  duty  of  re- 
fraining from  giving  orders  which  will  require 
the  servant  to  put  himself  in  a  position  where 
he  will  be  subject  to  risk  or  injury  from  a  dan- 
gerous instrumentality. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  64&-651 ;  Dec  Dig.  ^=:> 
222.] 

6.  Master  and  Servant  ^s>289— Injury  to 
Servant  —  Contributory  Negugencb  — 
Question' roR  Jury. 

The  evidence  authorized  a  finding  that  the 
Instrumentality  was  furnished  by  the  master: 
that  the  plaintiff  was  ordered  to  use  it;  and 
that  he  was  also  assured  by  the  alter  ego  of 
the  master  that  it  was  safe.  The  question  aa  to 
whether  the  plaintiff  knew  that  the  gun*  was 
overloaded,  and  whether  he  was  negligent  in 
obeying  the  order  of  the  master  to  shoot  the 
gun,  after  he  had  been  assured  by  the  master 
that  the  gun  was  safe,  was  a  question  of  fact 
for  the  solution  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1089,  1090,  1092-1132; 
Dec.  Dig.  «e=>289.] 
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7.  Tbial  ^s>193,  260— iNSTBUonoNS— Intima- 
tion OP  Opinion— Repbtition. 

The  court  did  not  err  in  refusing  the  writ- 
ten request  for  instructions  presented  by  the 
defendant,  for  the  reason  that  the  same  con- 
tained an  intimation  of  an  opinion  as  to  what 
had  been  proved  in  the  case,  and  for  the  fur- 
ther reason  that  the  principles  of  law  contained 
in  the  request,  so  far  as  the  same  were  perti- 
nent, had  been  fully  covered  by  the  general 
charge  of  the  court,  which  was  full,  accurate, 
and  properly  adjusted  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Die.  §§  43^-438.  651-659  J  Dec  Dig.  <8=>193, 
260.] 

8.  Verdict  and  Denial  op  New  Tbiai.  Ap- 

PBOVED. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  triaL 

ESrror  from  City  Court  of  Macon;  Robert 
Hodges,  Judge. 

Action  by  Alonzo  Hampton  against  the 
Cherokee  Brick  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Guerry  &  Son,  of  Macon,  for  plaintiff  in 
error.  Hall  &  Roberts,  of  Macon,  for  defend- 
ant in  error. 

RUSSELL,  C.  J.  Alonzo  Hampton  brought 
suit  in  the  city  court  of  Macon  against  the 
Cherokee  Brick  Company,  a  corporation,  for 
^,000  damages  on  account  of  the  loss  of  his 
left  hand  and  other  injuries  alleged  to  have 
been  caused  by  the  explosion  of  a  muzzle- 
loading  shotgun  which  he  was  instructed  by 
the  defendant's  superintendent  to  discharge 
into  one  of  the  brick  kilns  of  its  plant  The 
discharge  of  the  gun  into  the  kilns  was  for 
the  purpose  of  expelling  accumulations  of 
soot  from  the  kiln.  The  plaintiff  himself 
testified  that  he  was  unfamiliar  with  guns 
of  the  muzzle-loading  type,  had  never  used 
this  particular  shotgun  before  that  day ;  that 
after  he  had  loaded  the  gun,  and  the  superin- 
tendent had  rammed  down  the  wadding,  he 
protested  to  the  superintendent  of  th§  com- 
pany that  the  gun  was  unsafe,  4uid  that  he 
was  afraid  to  discharge  it ;  that  the  superin- 
tendent assured  him  the  gun  was  safe,  and 
insisted  upon  his  firing  it  into  one  of  the 
kilns,  the  door  of  which  was  opened  for  that 
purpose  by  the  superintendent,  and  when  he 
discharged  it  the  barrel  exploded,  blowing 
away  his  left  hand  The  evidence  is  in  con- 
flict upon  some  of  the  material  points,  but 
the  jury,  by  their  verdict,  gave  preference  to 
the  testimony  in  favor  of  the  plaintiff,  and 
returned  a  verdict  for  $2,600  in  his  favor. 

[1].  Giving  the  testimony  for  the  plaintiff, 
Bs  we  must,  the  preference  accorded  to  it  by 
the  jury,  it  cannot  be  said  that  the  verdict 
is  contrary  to  law  or  evidence;  and  a  review 
of  the  various  special  assignments  of  error 
presented  by  the  record  satisfies  us  that  the 
trial  judge  committed  no  error  in  overruling 
the  motion  for  a  new  trial.  In  its  answer  to 
tiie  plaintiff's  petition,  the  defendant  admit- 
ted that  he  received  the  injuries  and  suffer- 


ed pain  as  alleged,  and  that  he  was  in  its  em- 
ploy, but  all  the  charges  of  negligence  were 
denied.  The  gist  of  the  defense,  as  stated  by 
the  learned  counsel  for  the  plaintiff  in  error, 
was  as  follows:  That  the  injuries  resulted 
from  the  plaintifTs  own  negligence  and  the 
fact  that  he  voluntarily,  and  without  knowl- 
edge or  permission  of  the  defendant,  aban- 
doned the  scope  of  his  employment  when  he 
got  the  gun  and  overloaded  it;  that  the  gun 
exploded  because  it  was  overloaded,  and  the 
defendant  had  no  notice  that  it  was  deficient, 
if  it  was  deficient,  and  the  constant  use  of 
the  gun  showed  it  was  not  defective.  It  was 
further  insisted  that,  if  the  gun  was  defec- 
tive, the  plaintiff  had  as  much  notice  of  its 
condition  as  the  defendant  It  is  further  in- 
sisted that,  because  the  plaintiff  had  over- 
loaded the  gun  he  was  bound  by  his  own  act : 
and  that  Goforth,  the  defendant's  superin- 
tendent, told  him  to  shoot  it  because  he  had 
overloaded  it,  and  It  was  his  duty,  rather 
than  that  of  any  one  else,  to  shoot  it  As  we 
have  already  stated,  all  the  contentions  of 
the  defendant  as  to  the  facts  of  the  case 
were  disputed  by  testimony  in  behalf  of  the 
plaintiff,  which  unequivocally  contradicted 
the  defendant's  theory  of  the  case,  and  argu- 
ment upon  these  propositions  is  fruitless, 
because  upon  these  points  the  finding  of  the 
jury  is  conclusive. 

The  only  question  this  court  is  empowered 
to  determine  is  whether  the  drcumstancee 
of  the  occurrence  in  which  the  plaintiff  lost 
his  arm,  as  related  by  him,  precluded  a  re- 
covery, as  a  matter  of  law.  He  stated  that 
he  was  wholly  ignorant  of  the  use  of  guns; 
that  he  loaded  the  gun  as  directed  by  Go- 
forth,  the  defendant's  superintendent;  that 
after  he  loaded  it  he  was  afraid  to  shoot  it, 
and  would  not  shoot  it  until  the  superintend- 
ent ordered  him  to  "poke  it  up  there  and 
shoot  it,"  after  having  twice  assured  him 
that  the  gun  w)eis  all  right  and  would  not 
hurt  him.  The  plaintiff  swore  that  Qoforth 
himself  rammed  the  wadding  down  on  the 
powder,  and,  when  the  plaintiff  told  him  he 
was  afraid  to  shoot  it,  the  superintendent  re- 
plied: ''That  is  all  right  Take  it  and  shoot 
it"  The  plaintiff  had  neyer  seen  a  gun  like 
it  before,  and  testified:  "I  never  had  any 
dealings  with  a  muzzle-loading  shotgun  in  my 
Ufe." 

Another  witness,  testifying  in  behalf  of 
the  defendant,  swore  that  the  defendant's 
superintendent,  Mr.  Goforth,  said  to  the 
plaintiff:  "Tou  have  fooled  around  and  over- 
loaded this  gun.  Ton  put  it  in  there,  and 
you  have  got  to  shoot  it  out"  Mr.  Goforth 
himself  admitted  that,  when  the  plaintiff 
called  his  attention  ,to  the  load  in  the  gun 
and  told  him  that  the  wadding  was  hung  and 
the  gun  overloaded,  he  replied,  "All  right 
you  are  the  man  that  loaded  it  and  you  will 
have  to  shoot  it" 

In  view  of  the  fact  that  there  is  no  dispute 


^soFor  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


330 


84  SOUTHEASTERN  REPORTER 


(Ga. 


that  Goforth  told  Hampton  to  shoot  the  gan, 
the  court  did  not  err  in  refusing  to  charge 
the  Jury,  as  requested,  that  the  plaintiff  could 
not  recover  if  Goforth  did  not  believe  or 
know  that  the  gun  was  dangerously  over- 
loaded. The  principle  upon  which  the  de- 
fendant seems  to  rely  for  its  defense  is  that 
the  contributory  negligence  of  the  plaintiff 
was  so  great  that  he  cannot  recover;  and 
it  is  further  argued  that  the  plaijitiff,  having 
assumed  the  risk,  cannot  recover  for  the  con- 
sequences of  his  own  act,  and  further  that 
his  act  was  so  rash  as  entirely  to  defeat  his 
action.  The  plaintifif  having  assumed  the 
ordinary  risk  of  his  employment,  and  it  ap- 
pearing undisputed,  in  the  evidence,  that  the 
method  by  which  the  defendant  cleaned  the 
soot  from  its  brick  kilus  was  by  the  discharge 
of  a  gun  into  the  openings  of  the  kiln,  the 
plaintiff  presumptively  assumed  the  risk  of 
shooting  a  safe  gun  furnished  by  the  master, 
and  was  bound  to  use  ordinary  care  in  the 
use  of  this  instrumentality,  or  not  to  use  it 
at  all,  if  it  was  apparent  that  the  gun  was 
too  defective  to  be  safely  used.  Ordinarily 
the  plaintiff  would  have  assumed  the  risk 
dependent  upon  improper  loading  upon  his 
part,  for  if  the  accident  was  the  proximate 
result  of  the  gun's  being  overloaded  by  him, 
of  course  he  could  not  recover;  but  if  the 
gun  was  overloaded  according  to  the  master's 
directions,  and  the  master  supplied  the  de- 
fective and  dangerous  gun,  and  then,  after 
furnishing  and  loading  this  gun  and  assuring 
the  plaintiff  that  it  was  all  right  to  go  ahead, 
and  telling  him  to  "poke  it  up  there  and 
shoot  it,"  we  are  of  the  opinion  that  the 
plaintiff  would  be  entitled  to  recover,  un- 
less it  was  shown  that  the  plaintiff  knew 
or  had  good  reason  to  know  that  the  gun  was 
defective,  knew  that  the  load  with  which  it 
was  charged  was  excessive  for  that  particu- 
lar gun,  and  shot  the  gun  upon  his  own  Judg- 
ment, conscious  of  the  risk  which  might  be 
expected  to  attend  an  overcharge  of  a  gun 
of  that  make  or  kind,  and  consdous  also  of 
the  danger  attending  a  discharge  of  the 
particular  load  from  the  particular  gun.  In 
other  words,  the  plaintiff  might  recover  if 
,  he  knew  that  It  would  ordinarily  be  danger- 
ous to  discharge  as  large  a  load  of  gunpowder 
from  such  guns  as  he  was  acquainted  with, 
if  any,  but  did  not  know  It  would  be  danger- 
ous, and  from  the  assurance  of  his  master 
had  been  induced  to  believe  that  It  would  not 
be  dangerous,  to  discharge  the  load  which 
his  master  put  into  the  gun,  with  whose  quali- 
ties his  master  was  acquainted,  and  which 
his  master  assured  him  was  safe. 

Under  the  proof,  the  assumption  of  risk 
by  the  servant,  which  is  ordinarily  to  be  im- 
plied, was  abrogated  by  a  distinct  order  of 
the  defendant's  superintendent  to  use  the 
gun  as  ordered  by  him,  with  the  implied  as- 
surance that  the  instrumentality  thus  em- 
'Ployed  was  safe.  As  a  general  rule,  the  serv- 
ant assumes  the  ordinary  risks  of  his  em- 
jiloyment,  including  the  chances  of  being  in- 


jured by  the  instrumentality  furnished  by  the 
master  for  the  prosecution  of  the  work  at 
hand.  But  when  It  is  apparent  that  the 
servant  was  unwilling  to  assume  the  risk, 
and  that  he  used  a  defective  machine  or  in- 
strumentality furnished  him  by  the  master 
only  because  he  was  expressly  commanded  to 
do  so,  a  presumption  may  arise  (from  the  use 
of  the  apparently  dangerous  instrumentality 
under  the  express  order  of  the  master)  of  a 
quasi  new  agreement,  whereby  the  master 
relieved  the  servant  of  his  former  assumption 
of  risk  and  himself  assumed  responsibility 
for  injuries  which  might  result  to  the  serv- 
ant Whether  the  evidence,  as  a  whole,  sup- 
ports such  a  presumption,  or  rebuts  it.  Is  to 
be  determined  in  the  light  of  the  circumstanc- 
es attending  the  occurrence,  and  Is  for  the 
Jury.  Massee  &  Felton  Lumber  Co.  v.  Ivey, 
12  Ga.  App.  583,  77  S.  E.  1180;  Bush  v.  West 
Yellow  Pine  Cki.,  2  Ga.  App.  295,  300,  58  S. 
B.  629. 

[2]  2.  It  is  insisted,  however,  that  the 
danger  was  so  manifest  that  the  act  of  the 
plaintiff  in  discharging  the  gun,  although  in 
obedience  to  the  commands  of  the  alter  ego 
of  the  defendant,  amounted  to  rashness,  and 
for  this  reason  he  cannot  recover.  Of  course, 
the  servant  cannot  Justify  his  taking  the  risk 
of  an  obvious  danger  or  excuse  gross  negli- 
gence on  the  ground  that  he  acted  in  obedi- 
ence to  his  master's  command,  because  his 
first  duty  is  to  exercise  due  care — ^the  care 
of  an  ordinarily  prudent  man — ^for  his  own 
safety;  but  the  Jury  had  before  it,  not  only 
proof  of  the  order  to  the  servant  to  discharge 
the  gun,  and  the  fact  that  this  was  the  cus- 
tomary method  of  removing  soot  i:rom  the  de- 
fendant's brick  kilns,  but  also  the  fact  that 
this  gun  was  supplied  by  the  master,  whose 
absolute  duty  it  was  to  furnish  safe  instru- 
mentalities. It  did  not  appear  that  the  serv- 
ant had  equal  opportunity  with  the  master 
to  know  that  the  gun  was  defective,  for  he 
had  never  seen  a  gun  like  it,  and  the  master 
himself  loaded  the  gun.  So  really  all  that 
the  plaintiff  did  was  to  overcome  what,  under 
the  circumstances  of  the  case,  had  the  master 
properly  loaded  the  gun  and  had  the  gun  it- 
self not  been  defective,  would  appear  to  have 
been  an  unreasonable  nervousness  as  to  dls^ 
charging  the  gun,  because  he  did  not  know 
what  was  a  proper  load,  and  in  his  ignorance 
apprehended  that  perhaps  the  load  was  too 
large.  The  fact  that  the  plaintiff,  who  had 
never  seen  a  gun  like  this,  was  afraid  or  un- 
easy, would  not  be  conclusive  evidence  that 
the  gun  was  defective,  or  that  the  load  was  in 
fact  unduly  large;  and  the  Jury  were  not 
compelled  to  find  that  he  was  guilty  of  any 
contributory  negligence. 

"In  determining  what  is  ordinary  care  on 
the  part  of  a  given  individual,  all  the  circum- 
stances of  his  position  should  be  regarded,  in- 
cluding, in  cases  like  the  present,  the  servant's 
orders,  the  demands  of  his  duty,  the  apparent 
risk  to  be  met,  and  the  purpose  of  his  action, 
no  less  than  his  physical  surroundiDgs.  Having 
weighed  all  these  consideratioDs,  unless  the  cas« 
then  discloses  that  the  risk  was  such  aa  would 
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not  be  taken  by  a  man  of  common  prudence  so 
situated,  the  court  cannot  justly  declare  that  the 
taking  of  that  risk  by  the  servant,  in  obedience 
to  orders,  was  negligence.  ♦  •  ♦  The  servant 
may  maintain  an  action  unless  he  not  only 
knows  what  is  the  risk  to  be  encountered  but 
also  that  it  will  probably  be  attended  with  in- 
jury which  he  cannot  avoid  by  the  exercise  of 
care  and  caution/'  3  Labatt's  Master  and  Serv- 
ant (2d  Ed.)  S  1236. 

[3]  3.  Learned  counsel  for  the  plaintiff  in 
error  insists  that  the  plaintiff  was  bound  to 
know  that  the  gun  was  overloaded,  and  that 
therefore,  in  shooting  the  gun,  he  Incurred  a 
risk  and  incident  injury,  notwithstanding 
any  negligence  of  which  the  superintendent 
might  have  been  guilty  in  requiring  him  to 
shoot  it,  and  that,  under  the  circumstances, 
the  plaintiff  was  manifestly  guilty  of  greater 
negligence  In  shooting  the  gun  than  the  de- 
fendant's superintendent  was  In  requiring 
him  to  shoot  it  We  have  already  referred 
to  evidence  which  authorized  the  jury  to 
find  that  the  superintendent,  and  not  the 
plaintiff,  loaded  the  gun,  and  to  the  plain- 
tiff's testimony  to  the  effect  that  he  was  abso- 
lutely Ignorant  of  the  quality  and  chfiracter 
of  the  gun.  But  even  If  It  be  conceded  that 
the  plaintiff  had  reason  to  believe  it  was 
dangerous  to  discharge  the  gun,  and  even  If 
the  testimony  to  the  effect  that  the  gun  was 
old  and  rusty  was  sufficient  to  impute  to 
him  knowledge  of  its  defective  and  danger- 
ous condition,  that  fact  would  not  necessarily 
defeat  his  right  to  recover.  This  Is  especial- 
ly true  because  It  is  undisputed  that  the  de- 
fendant's superintendent  ordered  him  to 
shoot  the  gun.  Knowledge  of  a  danger  Is  not 
necessarily  conclusive  evidence  of  negligence 
In  falling  to  avoid  it,  and  there  are  circum- 
stances under  which  It  does  not  follow  from 
the  fact  that  the  servant  voluntarily  took 
some  risk  that  he  was  not  using  due  care. 
3  Labatt's  Master  and  Servant  (2d  Ed.)  { 
1236.  Usually  evidence  that  the  servant  act- 
ed under  a  direct  order  negatives  the  infer- 
ence of  contributory  negligence.  As  said  by 
Labatt  (volume  4  [2d  Ed.]  {  1363),  It  is  plain 
that  negligence  cannot  be  predicated  on  the 
servant's  obedience  to  an  order,  where  he 
had  no  knowledge,  actual  or  constructive,  of 
the  dangerous  condition  to  which  such  obedi- 
ence would  expose  him.  Under  such  circum- 
stances, the  tACt  that  a  direct  order  was 
given  obviously  becomes  wholly  immaterial. 
But  there  Is  also  a  large  class  of  cases  In 
which  that  fact  Is  treated  as  a  differentiating 
element,  and  in  which  the  courts  apply  the 
doctrine  that,  if  the  testimony  goes  to  show 
that  the  servant's  compliance  with  the  mas- 
ter's order  was  the  Immediate  occasion  of 
bis  being  subjected  to  danger,  the  conclusion 
that  the  servant  was  negligent  in  subjecting 
litmself  to  danger,  when  the  circumstances 
^surrounding  the  transaction  are  considered 
in  connection  with  the  order  given  by  the 
master,  may  be  deemed  to  be  rebutted. 

**Tbe  practical  result  of  this  d^.^trine,  when 
stated  in  terms  of  the  servant's  unowledge.  is 
that  the  servant  may  mai^itain  an  action,  unless 


he  not  onlv  knows  whst  is  the  risk  to  be  en- 
counteredj  but  also  that  it  will  probably  be  at- 
tended with  injury  which  he  cannot  avoid  by 
the  exercise  of  care  and  caution.  In  other  cases 
the  extent  of  the  servant's  right  of  action  is 
indicated  by  a  restrictive  form  of  statement,  and 
he  is  said  to  be  entitled  to  obey  a  specific  com- 
mand of  his  superior,  without  incurring  there- 
by the  imputation  of  contributory  negligence, 
unless  the  execution  of  that  command  involves 
a  hazard  to  which  no  ordinarily  prudent  person 
would  have  subjected  himself,  or  unless  a  rea- 
sonably prudent  person  in  his  situation,  and 
with  his  knowledge  of  the  danger,  would  not 
have  obeyed  the  command,  or  unless  the  danger 
was  so  'apparent,'  or  'obvious,'  or  'clear,'  or 
'manifest,'  or  'glaring,'  or  'imminent,'  that  a 
person  of  that  average  prudence  and  intelligence, 
whose  hypothetical  conduct  is  the  test  of  the 
existence  or  absence  of  negligence,  would  have 
declined,  under  the  given  circumstances,  to  have 
complied  with  the  order.  In  other  words,  if  a 
danger  is  not  so  absolute  or  imminent  that  in- 
jury must  almost  necessarily  result  from  obedi- 
ence to  an  order,  and  the  servant  obeys  the 
order  and  is  injured,  the  master  will  not  after- 
wards be  allowed  to  defend  himself  on  the 
ground  that  the  servant  ought  not  to  have  obey- 
ed the  order.  It  does  not  follow  that,  because 
disobedience  to  the  order  would  have  been  jus- 
tifiable, the  servant  was  guilty  of  negligence 
in  obeying  it.  Still  less  will  the  employer  be 
permitted  to  escape  liability  on  the  ground  that, 
by  disobeying  the  order,  the  servant  would  have 
avoided  injury,  where  it  is  a  reasonable  infer- 
ence from  the  testimony  that  it  was  the  serv- 
ant's duty,  under  the  given  circumstances,  to 
encounter  the  danger  in  question.  Nor  does  it 
follow  that,  because  it  may  be  negligence  for  a 
superior  servant  to  order  his  subordinates  into  a 
dangerous  position  into  which  he  himself  is  to 
accompany  them,  they  are  therefore  negligent 
in  complying  with  the  order."  4  Labatt's  Mas^ 
ter  and  Servant  (2d  Ed.)  §  1363. 

It  is  to  be  borne  in  mind  that: 

"The  servant  does  not  stand  on  the  same  foot- 
ing with  the  master.  His  primary  duty  is  obedi- 
ence ;  and  if,  when  in  the  discharge  of  his  duty, 
he  is  damaged  through  the  neglect  of  the  mas- 
ter, it  is  but  meet  that  he  should  be  recompens- 
ed." Patterson  v.  Pittsburg  &  0.  R.  Co.,  76 
Pa.  389,  18  Am.  Rep.  412. 

The  essential  inequality  In  the  position  of 

the  parties  seems  to  warrant  the  deduction 

that: 

**A  prudent  man  has  a  right^  within  reason- 
able limits,  to  rely  upon  the  ability  and  skill  of 
the  agent  in  whose  charge  the  conunon  master 
has  placed  him,  and  is  not  bound,  at  his  peril, 
to  set  his  own  judgment  above  that  of  his  su- 

?erior."    Indiana  Car  Co.  v.  Parker,  100  Ind. 
81. 

In  other  words: 

"Wheii  a  servant  did  not  assert  his  judgment 
in  opposition  to  the  supposed  better  judgment  or 
stronger  will  of  his  master,  the  law  usually 
allows  a  jury  to  determine  wnether  he  was  neg- 
ligent, or  acted  in  reliance  upon  the  judgment 
of  his  master,  or  out  of  a  constrained  acquies- 
cence in  the  rule  of  obedience  which  his  rela- 
tion as  servant  imposed."  4  Labatt's  Master 
and  Servant  (2d.  Ed.)  {  1364. 

Our  own  Supreme  Court  has  held  that  the 
question  whether  obedience  to  an  order  ap- 
parently dangerous  is  negligence  is  one  of 
fact  for  a  jury.  In  Central  R.  Co.  v.  DeBray, 
71  Ga.  406,  it  was  ruled  that  negligence  is  not 
inferable,  as  a  matter  of  law,  where  the  evi- 
dence shows  that  a  brakeman,  who  was  in- 
jured by  striking  against  a  skid  when  com- 
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plying  with  an  order  to  dismount  at  night 
from  a  train  moving  at  a  rate  of  from  four 
to  six  miles  an  hour,  used  his  lantern  and 
got  oft  carefully.  Tbls  ruling  was  followed 
in  Augusta  Factory  v.  Barnes,  72  Ga.  218 
(7),  227,  53  Am.  Rep.  838.  See,  also,  Cheeney 
V.  Ocean  Steamship  Co.,  92  Ga.  726,  10  &.  B. 
33,  44  Am.  St  Rep.  113 ;  City  Ck>uncil  of  Au- 
gusta Y.  Owens,  111  Ga.  473,  474,  36  S.  EL 
S30. 

As  this  court  said  in  Southern  Ry.  Ck>.  t. 
Diseker,  13  Ga.  App.  816,  81  S.  EX  276: 

'*There  are  two  principles  of  law  in  which 
knowledge  of  danger  is  a  salient  feature:  (1) 
Tlie  doctrine  of  contributory  negligence,  which 
forbids  a  recovery  where  the  plaintiff  knows  or 
should  know  of  the  danger  and  fails  to  use  rea- 
sonable care  to  avoid  it;  and  (2)  the  maxim 
embodied  in  section  2322  of  the  Civil  Code  of 
1895  (Code  of  1910,  {  2781)— volenti  son  fit  in- 
juria--which  requires  the  plaintiff  to  refrain 
from  exposing  himself  to  a  known  danger,  and 
thus  consenting  to  his  own  injury.  *  *  *  In 
neither  case,  however,  is  the  knowledge  of  the 
danger  conclusive  of  the  plaintiflTs  right  to  re- 
cover. In  either  event  it  only  imposes  a  duty 
—in  the  first  case  to  use  care  to  protect  him- 
self; in  the  second  to  use  discretion  not  to 
expose  himself  to  a  danger  so  great  that  a  pru- 
dent man  would  refuse  to  encounter  it.  A  serv- 
ant will  be  allowed  to  recover  in  any  case 
where  he  measures  up  to  the  full  responsibility 
imposed  by  his  knowledge.  [And  it  is  quite  ap- 
parent that  a  servant  may  include,  as  a  part 
of  his  knowledge,  the  presumption  Uiat  his  em- 
ployer or  employer's  agents  have  done,  are  do- 
ing, and  will  do  tibeir  duty.]  ♦  •  ♦  In  order 
to  complete  the  defense  of  contributory  negli- 
gence, not  only  must  it  be  shown  that  the  per- 
son injured  had  knowledge  of  the  danger,  but 
it  must  also  be  made  to  appear  that  he  failed 
to  use  reasonable  care  to  avoid  it;  and  pre- 
sumption to  consent  to  an  injury,  which  might 
arise  from  knowledge  of  the  danger,  may  be  re- 
butted by  the  compulsion  of  service.  •  *  • 
From  this  fundamental  duty  of  the  master  arises 
the  presumption  of  law  and  of  sound  public 
policy  that  the  servant  may,  in  obedience  to 
direct  and  specific  command,  or  in  response  to 
the  no  less  imperative  obligation  of  faithful, 
efBcient,  and  eager  performance  of  his  work, 
incur  a  large  degree  of  danger  without  shifting 
the  primary  responsibility  •  •  •  from  the 
master  to  himself,  and  hence  may  recover  from 
an  injury  received  while  in  the  performance 
of  his  dut^,  unless  obedience  to  the  command 
is  so  obviously  and  eminently  fraught  with 
peril,  or  unless  his  performance  of  the  work  is 
so  reckless  and  so  rash^  that  a  reasonably  pru- 
dent man  would  act  differenUy." 

In  view  of  the  fact  that  the  plaintiff  had 
only  a  short  while  before  seen  the  same  gun 
discharged  without  danger,  and  the  fact  that 
he  had  the  right,  in  his  condition  of  igno- 
rance, to  rely  upon  the  presumption  that  the 
master  would  not  supply  him  a  dangerous  in- 
strunieutality,  as  well  as  in  view  of  the  su- 
peilntendent's  assurance  that  the  gun  was 
safe,  it  cannot  be  said  that  the  jury  were  not 
authorized  to  find  that  a  reasonably  prudent 
mau  would  have  acted  Just  as  the  plaintiff 
did. 

[4]  4.  Even  a  direct  and  immediate  order 
on  the  part  of  the  master  will  not  justify  a 
servant  in  rashly  exposing  himself  to  a 
known  and  obvious  danger.  But  though  the 
servant,  at  the  time  of  the  injury,  may  be 


performing  a  duty  so  dangerous  as  to  inyolTe 
the  element  of  rashness,  yet  If  this  rash  eon- 
duct  is  not  a  natural,  proximate,  and  con- 
tributory cause  of  his  being  hurt,  and  the  in- 
juries are  received  by  reason  of  an  independ- 
ent act  on  the  master's  part,  the  mere  fact  of 
the  servant's  being  engaged  in  the  rash  con- 
duct mentioned  will  not  pre<flude  his  right  of 
recovery.  Southern  Cotton  Oil  Co.  v.  Glad- 
man,  1  Ga.  App.  260  (6-7),  58  S.  E.  249. 
Granting  that  the  plaintiff  In  the  present  case 
was  negligent  in  not  using  his  faculties,  or  in 
miscalculattug  the  danger  of  the  risk,  and 
conceding  that  if  he  had  not  pulled  the  trig- 
ger the  gun  would  not  have  been  fired,  it  is 
nevertheless  plain  to  us  that  the  direct,  prox- 
imate,  contributing  cause  of  the  plaintUTa  in- 
Jury  was  the  superintendent's  order  to  him 
to  shoot  Whether  this  be  true  or  not,  the 
servant  had  the  right  to  assume  that  the  mas- 
ter's representative,  who  presumably  bad  su- 
perior knowledge  of  the  conditions,  would  not 
expose  him  to  unnecessary  peril;  and  an  or- 
der of  the  master,  having  the  natural  tenden- 
cy to  throw  the  servant  off  his  guard,  may 
properly  be  considered  to  excuse  him  from 
the  exercise  of  the  same  degree  of  care  as 
would  have  been  incumbent  on  him  if  the 
case  had  not  involved  this  factor.  Obedlenoe 
tq  an  order  is  not  contributory  negligence 
in  any  case  in  which  the  servant  has  the  right 
to  assume  that  the  master  wiU  warn  him  as 
to  any  danger  which  the  service  may  InTOlve; 
and,  where  the  servant  is  entitled  to  assume 
that  he  is  ordered  to  put  himself  in  a  dan- 
gerous position  because  his  duty  requires  it, 
it  will  be  for  the  Jury  to  say,  upon  a  review 
of  all  the  circumstances,  whether  the  plaintiff 
was  guilty  of  negligence; 

[6]  5.  A  specific  order  to  do  a  certain  act 
carries  with  it  an  implied  assurance  that  the 
act  may  be  done  with  reasonable  safety.  One 
of  the  absolute,  continuous,  and  nondelegable 
duties  of  a  master  is  the  duty  of  refraining 
from  giving  orders  which  will  require  a  serv- 
ant to  put  himself  in  a  position  where  he  will 
be  subject  to  risk  or  injury  from  a  dangerous 
instrumentality.  This  duty  naturally  follows 
from  the  inherent  right  to  give  orders  which 
every  consideration  of  public  policy  has  con- 
ferred upon  the  master,  and  the  breach  of  this 
duty  may  constitute  an  actionable  wrong.  A 
servant  must  rely  largely  upon  the  presump- 
tion that  obedience  to  the  orders  of  his  su- 
periors wiU  not  unreasonably  endanger  bis 
safety.    Obedience  is  his  paramount  duty. 

"The  theoretical  right  of  a  servant  to  throw 
up  his  hands  and  quit  his  work  because  some 
extra  hazard  appears,  and  he  is  exposed  to  a 
risk  which  it  is  questionable  whether  he  assum- 
ed at  the  time  the  contract  is  made,  is  one  whose 
exercise  i^  practically  and  humanly  speakdng  im- 
possible. It  would  require  an  immediate  and 
accurate  determination  of  ^e  vexed  question  of 
what  risks  were  assumed,  and  ofttimes  woujd 
exact  of  an  unlettered  laborer  an  instantaneous 
solution  of  abstruse  legal  problems  which  have 
perplexed  the  highest  legal  tribunals.  •  •  • 
Courage  to  do  work,  rather  than  care  to  avoid 
its  danger,  is  what  the  public  welfare  requires."* 
Southern  Ry.  Co.  v.  Diseker,  supra. 
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[I,  7]  6, 7.  The  other  questions  presented 
are  sufficiently  dealt  with  in  the  headnotes. 

[8]  8.  The  evidence  authorized  the  verdict, 
and  there  was  no  error  in  refusing  a  new 
trial. 

Judgment  affirmed. 

BUOYLES,  J.,  not  presiding. 


(73  W.  Va.  510) 

LARAWAY  V.  CROFT  LUMBER  COMPANY. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  19,  1915.) 

(8yllahu$  hy  ike  Oourt,) 

1.  Appeal  and  Ebbob  ^=»1040  ^  Habmlbss 

EBBOB— OVXBBULINO  OF  DSMUBBEB. 

Where  a  demurrer  to  faulty  counts  in  a 
declaration  has  been  overruledt  the  appellate 
court  will  not  reverse  for  the  error  if  all  the 
evidence  adduced  for  the  plaintiff  was  admissi- 
ble under  a  good  count. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4089-4105 :  Dec.  Dig.  ^=s> 
1040 ;   Pleading,  Cent  Dig.  |  607.] 

2.  Pl^EADINO  ^s»46— Declabation— JUBISOIO- 

TION. 

By  the  stotute,  Code  1913,  ch.  125,  sec.  33 
(sec.  4787),  it  is  not  necessary  in  any  action  to 
aver  that  the  cause  of  action  is  within  the  Juris- 
diction of  the  court 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Gent  Dig.  |  100;    Dec.  Dig.  «s>46.] 

8.  WiTifsaBss  ^S9392— Cboos-Bxamihation— 

IMPKACHMENT— CONTBADIOTOBT     StATSIOENT. 

Refusal  on  the  cross-examination  of  a  wit- 
ness to  admit  an  afSdavit  formerly  made  b^^  him, 
tendered  for  the  purpose  of  contradiction,  is  not 
error  when  the  affidavit  is  not  inconsistent  with 
the  testimony  of  the  witness. 

[£d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  1249-1251,  1257;  Dec.  Dig.  <5=> 
392.] 

4.  Account  Stated  ^=5>6— Rebuttable  Ad- 
MisaioN— Aocou^  Rendebed— Failube  to 
Object. 

Failure  to  object  within  a  reasonable  time 
to  an  account  rendered  amounts  only  to  a  rebut- 
table admission,  not  to  an  estoppel. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent.  Dig.  §|  30-89 ;   Dec.  Dig.  ^s>6.] 

5.  TBTAL  ^=9242— MtBLEADING  iNSTBUOnON— 

Refusal. 

An  instruction  tending  to  mislead  the  jury 
from  proper  issues  in  the  case  should  be  refused. 

[Ed.  Note.—For  other  cases,  see  Trial,  Cent. 
Dig.  {i  509-576 ;   Dec.  Dig.  <S=»242.] 

Error  to  Cinniit  Court,  Upehnr  County. 

Action  by  A.  B.  Laraway  against  the  Croft 
liumber  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Yonng  ft  McWhorter,  of  Buckhannon,  for 
plaintiff  in  error.  J.  M.  N.  Downes,  of 
Buckhannon,  for  defendant  in  error. 

ROBINSON,  P.  This  is  an  action  tn  as- 
sumpsit to  recover  money  for  work  done 
and  for  goods  and  chattels  sold.  Plaintiff 
has  Judgment  and  defendant  prosecutes  er- 
ror. 

The  Judgment  follows  a  verdict  of  the 
Jury  based  upon  the  consideration  of  con- 


flicting oral  testimony  of  witnesses.  The 
finding  of  the  Jury  was  within  their  prov- 
ince. From  the  record  we  would  not  be 
warranted  in  saying  that  the  verdict  was 
contrary  to  the  evidence. 

[1]  It  is  submitted  that  the  demurrer  to  the 
declaration  should  have  been  sustained  as 
to  some  of  the  counts.  But  the  common 
counts  are  unquestionably  good.  All  the  evi- 
dence that  was  admitted  was  admissible  un- 
der the  common  counts.  The  case  that  was 
proved,  was  provable  under  them.  Then, 
though  it  be  that  the  demurrer  ought  to  have 
been  sustained  as  to  some  of  the  other 
counts,  there  is  no  reversible  error.  Many 
decisions  are  here  in  point,  but  it  suffices  to 
set  forth  the  following: 

"Where  a  declaration  contains  two  or  more 
counts,  and  there  is  a  demurrer  to  each  count; 
some  of  the  counts  are  bad,  and  the  demurrer  is 
overruled  as  to  all;  the  evidence  is  all  certi- 
fied, and  the  case  is  brought  to  this  court  on  a 
writ  of  error,  Beld:  Notwithstanding  it  was 
error  to  overrule  the  demurrer  to  the '  bad 
counts,  still,  if  the  court  is  satisfied  that  all 
the  plaintiff's  evidence  was  ^admissible  under  the 
good  counts,  it  will  not  reverse  the  judgment 
of  the  trial  court  for  such  error."  Hood  v. 
Bloch.  29  W.  Va.  244. 11  S.  E.  910. 

[2]  The  point  insisted  on  that  no  venue 
was  laid  in  the  declaration  is  not  true  as  to 
the  common  counts.  Besides,  the  statute  dis- 
tinctly provides: 

"It  shall  not  be  necessary  in  any  action  to 
aver  that  the  cause  of  action  arose  or  that  the 
matter  is  within  the  jurisdiction  of  the  court" 
Code  1913,  ch.  125,  sec  33. 

[3]  On  the  cross-examination  of  a  witness, 
defendant  sought  to  contradict  him  by  the 
introduction  of  a  copy  of  an  affidavit  he  had 
formerly  mada  The  court  refused  to  admit 
the  affidavit  Defendant  submits  this  was 
error.  The  affidavit,  it  seems,  could  well 
have  been  admitted  for  elucidation  of  de- 
fendant's theory  of  the  case.  But  the  affi- 
davit contains  no  material  contradiction  of 
the  witness.  For  its  exclusion,  we  shall  not 
reverse.  Viewing  the  case  as  a  whole,  we 
are  of  opinion  that  the  admission  of  the  affi- 
davit would  not  have  changed  the  finding  of 
the  Jury.  Nothing  which  the  witness  had 
stated  in  the  affidavit  is  inconsistent  with 
what  he  stated  in  his  testimony.  We  must 
assume  that  the  Jury  were  intelligent  Tak- 
ing them  as  such,  we  know  that  if  the  affi- 
davit had  been  admitted,  they  could  have 
gUY&i  no  weight  to  it  as  a  material  contra- 
diction. 

[4]  Defendant's  instruction  number  five 
was  properly  refused.  In  relation  to  de- 
fendant's claim  of  set-off,  it  would  have  told 
the  Jury  that  if  they  believed  that  defendant 
rendered  to  plaintiff  a  statement  of  the  ac- 
count and  plaintiff  did  not  object  to  cer- 
tain items  thereof  within  a  reasonable  time, 
he  is  estopped  to  deny  the  correctness  of 
such  itema  This  is  not  the  law.  Failure 
to  object  within  a  reasonable  time  to  an  ac- 
count rendered  does  not  create  an  estoppel. 
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It  does  amonnt  to  an  admission,  but  only 
to  that.  The  admission,  however,  is  one 
which  may  be  rebutted. 

[5]  The  refusal  of  defendant's  Instruction 
number  six  was  also  proper.  This  instruc- 
tion wholly  ignored  plaintifiTs  theory  that 
he  had  by  a  valid  agreement  with  defendant 
been  relieved  from  any  liability  on  the  mat- 
ters embraced  in  the  account  of  set-ofT.  The 
instruction  should  have  been,  conditioned 
on  the  Jury's  not  believing  from  the  evi- 
dence plaintifiTs  theory  that  the  set-off  had 
been  discharged  as  a  whole.  Otherwise,  by 
reason  of  the  substance  of  the  instruction,  it 
would  have  told  the  Jury  to  consider  defend, 
ant's  set-off  as  an  unsettled  one  for  which 
plaintiff  was  liable.  The  instruction  called 
upon  the  Jury  to  consider  tannery  weight  and 
measurement  in  relation  to  the  bark  em- 
braced in  the  account  of  set-off.  Yet  plain- 
tiff's evidence  was  that  he  had  been  totally 
discharged  from  liability  for  the  set-off. 
The  Ignoring  of  plaintiff's  evidence  in  this 
particular,  in  giving  such  an  instruction, 
would  certainly  be  prejudicial  to  plaintiff. 
It  would  mislead  the  Jury  to  believe  that 
consideration  should  be  given  to  the  items 
of  set-off  in  any  event.  An  important  issue 
was  whether  plaintiff  was  at  all  liable  for 
the  account  of  set-off.  The  instruction 
would  have  tended  to  mislead  the  Jury  from 
this  issue.  An  instruction  tending  to  mis- 
lead the  Jury  from  proper  issues  in  the  case, 
should  always  be  refused. 

Two  other  assignments  remain.  They  are 
plainly  untenable  and  have  not  been  argued. 
The  Judgment  will  be  affirmed. 


(75  W.  Va.  649) 

WEST  VIRGINIA  PULP  &  PAPER  CX).  v. 
BALTIMORE  &  O.  R.  CO.    (No.  2627.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  26,  1015.) 
(ByUahus  hy  the  Court.) 

1.  Railboads  ^=5>469— Fibes— Rbleasb— Con- 
stbuction. 

A  clause  in  a  contract  between  a  railroad 
company  and  the  owner  of  land  adjoining  its 
right  of  way,  providing  for  the  construction  of 
a  spur  or  side  track,  part  thereof  on  the  right 
of  way  and  part  on  tne  adjacent  land,  for  the 
mutual  advantage  of  the  parties,  and,  in  con- 
sideration of  the  advantages  and  benefits  to  the 
latter,  indemnifying,  protecting,  and  saving 
harmless  the  former  against  loss  and  damage  or 
expense  by  fire  to  cars  and  contents  standing 
on  such  siain^,  and  releasing  it,  in  general  terms, 
from  all  claims  of  whatsoever  character  for 
damages  resulting  to  the  property  of  the  latter, 
by  reason  of  fire  originating  from  the  engines 
and  locomotives  of  the  railroad  company,  re- 
leases it  from  damages  by  fire  from  en^^nes  and 
locomotives  on  the  main  line  of  the  railroad,  as 
well  as  those  on  the  siding. 

[Ed.   Note. — For  other  cases,   see   Railroads, 
Cent.  Dig.  §  1605 ;    Dec.  Dig.  <®=>469.] 

2.  Railroads  <@=>469— Fires— Release— Con- 
sideration. 

Inasmuch  as  such  a  siding  contemplates 
and  induces  storage  or  deposit  of  inflammable 
materials  in  dangerous  proximity  to  the  rail- 


road, with  the  consent  of  the  company,  augments 
the  danger  of  fire,  increases  the  burden  of  care 
on  the  part  of  the  company,  and  affords  ground 
for  a  claim  of  estoppel  against  its  right  to  as- 
sert the  defense  of  contributory  negligence  on 
the  part  of  the  depositor,  such  danger  and  pro- 
vision against  liability  therefor  logically  arise 
in  the  course  of  the  negotiations  between  the 
parties,  and  constitute  a  part  of  the  subject-mat- 
ter of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f  1665 ;   Dec  Dig.  <8=s>469.] 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  the  West  Virginia  Pulp  &  Paper 
Company  against  the  Baltimore  &  Ohio  Rail- 
road Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed,  and  new 
trial  granted. 

J.  W.  Vandervort,  of  Parkersburg,  W.  W. 
Brannon,  of  Weston,  Russell  &  Russell,  of 
Wheeling,  and  MoUohan,  McCllntlc  &  Math- 
ews, of  Charleston,  for  plaintiff  in  error. 
Gea  E.  Nelson,  of  New  York  City,  and  T.  S. 
Riley,  G.  T.  ^note,  and  J.  B.  Handlan,  all 
of  Wheeling,  for  defendant  In  error. 


POFFENBARGER,  J.  By  way  of  com- 
plete defense  to  this  action  for  the  burning  of 
a  large  quantity  of  pulpwood,  stored  around 
a  Bide  track,  by  the  escape  of  fire  from  one 
of  Its  engines  passing  on  Its  main  line,  the 
defendant  relied  upon  a  release  from  dam- 
ages to  the  property  of  the  plaintiff  by  fire 
from  Its  engines,  contained  in  a  written  con- 
tract pertaining  to  the  construction  and 
maintenance  of  the  side  tra(±  or  spur,  pri- 
marily for  the  benefit  of  the  plaintiff.  But 
for  sudh  release  the  evidence  Is  amply  suffi- 
cient to  sustain  the  verdict  for  $45,314JL7, 
but  the  trial  court  refused  to  allow  the  con- 
tract to  be  put  In  evidence,  deeming  the  re- 
lease applicable  only  to  fires  originating 
from  engines  on  the  side  track. 

[1]  Admitting  his  construction  of  the  con- 
tract did  not  conform  to  that  given  similar 
agreements    passed    upon    In    Mayfleld    v. 
Southern  Railway  Co.,  85  S.  a  165,  67  S.  £. 
132,  and  Richmond  v.  N.  Y.  &  H.  Railroad 
Co.,  26  R.  I.  225,  58  Ati.  767,  the  learned 
trial  judge  suggests,  in  his  written  opinion, 
grounds  for  differentiation  of  the  contracts* 
but  we  are  unable  to  discover  any.     In  the 
former   case    the   terms   of  the   Indemnity 
clause  were  narrower  in  their  scope  tliaxi 
those  of  the  agreement  under  conaideratloii 
here.    They  extended  only  to  "loss  or  damage 
by  fire  communicated  by  locomotive  engines 
or  trains  of  the  railway  company  to  build- 
ings used  by  the  party  of  the  second  part  In 
connection  with  the  business  served  by  said 
industrial  track,  or  to  the  contents  of  sudi 
buildings,  or  to  other  property  stored  by  or 
with  the  consent  of  the  party  of  the  second 
part  upon   or   near  said  Industrial  traek^.** 
Though   the   clause   referred   specifically    to 
the  industrial  or  side  track  and  made    no 
mention  of  the  main  track,  the  court  held  It 
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extended  to  fires  originating  from  engines  or 
trains  on  the  main  line.  It  is  to  be  ob- 
served there  was  no  express  limitation  or 
restriction  as  to  the  location  of  the  engines 
or  trains  commnnicatlng  the  fires.  In  other 
words,  the  clause  did  not  say  loss  or  damages 
by  fire  from  trains  on  the  industrial  track. 
The  description  or  specification  of  engines 
and  trains  was  general.  The  contract  in- 
volved in  the  other  case  was  more  nearly 
like  the  one  relied  upon  here,  which,  al- 
though providing  for  the  construction  of  a 
side  track,  partly  on  the  railroad  right  of 
way  and  partly  on  the  plaintiff's  land,  closes 
with  the  following  indenmlty  and  release 
clause: 

"In  further  consideration  of  the  advantages 
and  benefits  to  accrue  to  said  second  party  on 
the  account  of  the  location  and  operation  of  said 
side  track  bv  the  first  party,  it  is  farther  agreed 
that  the  said  second  party  will  indemnify,  pro- 
tect, and  save  harmless  said  first  party  agamst 
loss  and  damage  or  expense  by  fire  to  cars  and 
contents  standing  upon  said  siding  which  have 
been  placed  there  for  use  of  said  second  party. 
And  said  second  party  hereby  releases  said  first 
party  from  all  daims  of  whatsoever  character 
for  damages  resulting  to  the  property  of  said 
second  party  by  reason  of  fire  originating  from 
the  engines  and  locomotives,  of  the  first  party 
and  resulting  in  the  burning  or  destruction  of 
or  injury  to  the  property  of  the  second  party." 

[2]  Though  tliese  authorities  and  others 
somewhat  similar  are  only  persuasive  in  this 
court,  they,  in  our  opinion,  properly  apply 
the  rules  of  construction.  Side  tracks  bring 
into  close  proximity  to  the  railroad  stores 
of  combustible  property  which  would  not 
otherwise  be  there,  and  so  greatly  augment 
the  risk  of  fire  from  passing  engines  and 
trains.  Of  course,  the  adjacent  owner  has 
the  right  to  store  property  on  his  own  land, 
but  he  would  not  do  so  without  a  side  track 
to  the  same  extent  to  which  he  does  It  when 
he  has  a  side  track.  If,  without  a  side  track, 
be  carelessly  and  negligently  exposes  his  own 
property  on  his  own  premises  to  fire  from 
escaping  sparks  from  passing  trains,  he  can- 
not recover.  Wilson  Bros.  v.  Bush,  70  W. 
Va.  26,  73  S.  B.  59.  Though  It  may  be  the 
duty  of  a  railroad  company  to  permit  a  large 
shipper  to  connect  his  spur  track  with  the 
road,  a  question  we  do  not  decide,  still  it  is 
not  bound  to  assent  to  the  storage  of  large 
quantities  of  inflammable  property  danger- 
ously close  to  its  main  line,  and  so  estop  it- 
self from  the  defense  of  contributory  negli- 
grence  on  the  part  of  the  depositor.  Ac- 
cording to  some  authorities,  the  assent  of  a 
railroad  company,  express  or  implied,  to  the 
placing  of  combustible  matter  on  or  near  its 
right  of  way  precludes  the  defense  of  con- 
tributory negligence,  in  an  action  for  the 
burning  of  the  property.  Pittsburgh,  etc., 
K.  Co.  v.  Noel,  77  Ind.  110;  Pittsburgh,  etc, 
K.  Co.  V.  Nelson,  51.  Ind.  150;  Gulf,  etc.,  R. 
Co.  V.  McLean,  74  Tex.  646,  12  S.  W.  843; 
Missouri,  etc.,  R.  Co.  v.  Bartlett,  69  Tex.  79, 
6  S.  W.  549;  Elliott,  RaUroads,  |  1236.  The 
adjacent  owner  can  put  his  place  of  storage 


at  a  safe  distance  from  the  main  line.  As- 
suming, therefore,  that  each  party  to  the 
spur  track  contract  knew  Its  legal  rights,  the 
danger  of  fire  from  passing  engines  on  the 
main  track  naturally  and  Inevitably  came  up 
in  the  negotiations.  The  spur  track  thus 
clearly  affected  the  general  business  of  the 
railroad  company,  and  afforded  both  reason 
and  consideration  for  a  general  Indemnity 
and  release  as  to  property  on  and  about  the 
side  track.  In  a  sense  it  Is  part  of  the  sub- 
ject-matter. Of  course.  It  would  not  extend 
to  other  property,  and  the  general  terms  of 
the  clause  here  Involved  must  be  limited  to 
property  so  deposited  or  stored.  The  prop- 
erty for  the  destruction  of  which  this  action 
was  brought  was  stored  within  a  few  feet  of 
the  main  line,  and  consisted  of  a  va^t  quan- 
tity of  corded  wood.  This  conclusion  neces- 
sitates a  new  trial,  and  disposes  of  the  only 
question  seriously  discussed,  and  we  see  no 
error  In  the  other  rulings  of  the  court 

The  Judgment  will  be  reversed,  the  ver- 
dict set  aside,  and  the  case  remanded  for 
a  new  trlaL 

(76  W.  Va.  696) 

HATFIELD  v.  OABBLL  COUNTY  COURT. 

(Supreme  jOourt  of  Appeals  of  West  Virginia. 

Feb.  2, 1915.) 

(SyUahus  by  the  Court.) 

1.  Pabtiss  ^s»19  —  NscsssABT  JonrDBB  — 
Joint  Obligation. 

Where  an  obligation  confers  a  Joint  right  on 
several  obligees,  they  must  all  Join  in  an  action 
founded  on  it 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  §i  19-24,  26 ;   Dec.  Dig.  «=»19.] 

2.  Payment  ^ss>5  —  BSffbct  —  Joint  Obijoa* 

TION. 

Payment  to  one  of  several  Joint  obligees 
effectually  operates  to  discharge  the  obligation. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  H  7,  8;   Dec  Dig.  f8=5>5.1 

3.  Appeal  and  Erbob  ^EsMft  —  Decision  — 
Aqbebd  Statement  —  Insuiticibnt  Evi- 
dence. 

Where  a  cause  has  been  tried  on  an  agreed 
statement  of  facts  by  the  court  in  lieu  of  a  Jury, 
and  Judgment  rendered  fbr  the  plaintiff,  upon 
writ  of  error  the  evidence  will  be  considered 
as  though  the  defendant  was  a  demurrant  there- 
to, and  if  insufficient  to  warrant  the  judgment, 
reversal  and  judgment  nil  capiat  must  follow. 

FEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  8342-3345;  Dec  Dig.  ^ss> 
845.] 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Allen  Hatfield  against  the  Cabell 
County  Court  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed,  and  Judg- 
ment for  defendant 

Jean  F.  Smith,  of  Huntington,  for  plalntifT 
in  error.  Rufus  Switzer,  of  Huntington,  for 
defendant  in  error. 

ROBINSON,  P.  In  a  tract  of  land  Ha^ 
field  owned  an  interest  of  twenty-one  thlr- 


4(s»For  other  casoi  see  same  topic  and  KSY-NUMBBR  in  ali  Key-Numbered  Digests  and  Indexes 


336 


Si  SOUTHEASTERN  REPORTER 


(W.Va, 


tieths,  Swann  elgbt  thirtieths,  and  others 
one  thirtieth.  By  verbal  agreement  with 
the  owners  the  -county  court  obtained  the. 
right  to  construct  a  public  road  through  the 
-  land,  for  which  it  was  to  pay  the  sum  of 
one  hundred  and  seventy-five  dollars.  Pur- 
suant to  such  agreement  the  road  was  put 
through  the  land.  Later,  at  the  suit  of 
Swann,  the  land  was  partitioned,  and  the 
part  through  which  was  the  road  fell  to 
Swann.  That  part  was  decreed  to  him  in  the 
partition  suit,  but  the  amount  due  from  the 
county  court  was  in  no  wise  considered  in 
the  decree  of  partition  or  affected  thereby. 
After  Swann  thus  became  the  sole  owner  of 
the  land  through  which  the  road  had  been 
constructed,  the  county  court  paid  to  him  the 
whole  of  the  one  hundred  and  seventy-five 
dollars. 

The  action  now  before  us  is  one  by  Hatfield 
to  recover  from  the  county  court  his  share 
of  the  one  hundred  and  seventy-five  dollars. 
He  has  obtained  a  judgment  for  the  amount 
of  his  twenty-one  thirtieths  share  with  in- 
terest, from  which  Judgment  defendant  brings 
error. 

The  case  was  tried  by  the  court  in  lieu  of 
a  jury,  on  an  agreed  statement  of  facts.  The 
substance  of  that  statement  is  what  we  have 
set  forth  In  the  first  paragraph  hereof.  By 
the  agreed  statement  of  facts  alone  must 
the  QuestiOD  of  the  liability  of  defendant 
be  determined.  Some  matters  presented  in 
argument  are  not  pertinent  and  must  be  whol- 
ly eliminated. 

[1]  The  Contract  to  pay  for  the  right  to 
build  the. road  was  one  with  the  owners  of 
the  land  jointly.  From  the  statement  of  facts 
the  contract  is  disclosed  as  one  for  the  pay- 
ment of  a  sum  of  money  to  joint  obligees. 
Nothing  la  shown  whereby  each  of  the  own- 
ers of  the  land  was  severally  entitled  to  his 
share  in  the  sum  to  be  paid.  It  simply  ap- 
pears that  the  whole  of  the  sum  was  to  be 
paid  to  them  jointly,  pefendant  agreed  to 
pay  the  owners  of  the  land  the  sum  of  one 
hundred  and  seventy-five  dollars,  without  ref- 
erence to  their  respective  interests  in  the 
land  and  without  several  obligation  to  them. 
The  contract  was  one  for  their  joint  benefit. 
No  one  of  them  can  have  any  several  bene- 
fit ftom  it  The  contract  as  made,  was  ex- 
pressly and  positively  joint  It  discloses  no 
several  right  or  benefit  Looking  to  all  the 
terms  of  the  contract  expressed  in  the  state- 
ment of  facts,  we  observe  only  that  the  sum 
is  payable  to  lill  the  obligees  jointly,  fbr  there 
is  nothing  therein  to  show  us  what  several 
right  any  one  of  them  has  in  the  sum.  We  I 
observe  no  several  covenants ;  a  single  cove-  f 


nant  appears  wherein  the  obligees  are  only 
jointly  identified. 

"Wherever  an  obligation  Is  undertaken  by  two 
or  more,  it  is  the  general  presumption  of  law 
that  It  is  a  joint  obligation  or  right  Words 
of  express  joinder  are  not  necessary  for  this 
purpose :  bat  on  the  other  hand,  there  shoo  Id  be 
words  of  severance,  in  order  to  produce  a  several 
responsibility  or  a  several  right"  1  Parsons  on 
Ck>ntracts  (8th  Ed.)  11. 

The  right  to  the  money  being  joint,  plain- 
tiff alone  can  not,  as  he  undertakes  to  do, 
maintain  an  action  to  recover  his  share  of  the 
money. 

"If  an  obligation  confer  a  joint  right  upon 
several  covenantees,  they  must  aH  join  in  an  ac- 
tion founded  upon  it**  2  Ghitty  on  ContracU 
(11th  Amer.  Ed.)  1340. 

"Two  persons  to  whom  or  for  whose  benefit 
a  third  person  has  promised  to  pay  a  single 
amount  cannot  maintain  separate  suits  for  their 
alleged  shares  of  such  amount,  or  the  whole 
thereof.  They  must  sue  jointly."  Phoenix  As- 
surance Go.  V.  Fristoe,  63  W.  Ya.  361,  44  S. 
E.  253. 

[2]  But  a  more  complete  denial  of  plain- 
tiff's right  of  action  must  come  from  the 
statement  of  facts  wherein  it  is  recited  that 
defendant  has  paid  the  whole  of  the  debt  to 
Swann,  one  of  the  joint  obligees  to  whom  it 
was  payable.  The  payment  to  Swann  dis- 
charged defendant  from  the  obligation.  The 
following  are  some  of  the  iterations  of  the 
settled  rule  here  applicable: 

"Payment  to  any  one  of  several  joint  obligees 
discharges  the  obligation.*'  Allen  v.  Soath  Penn 
Oa  Co.,  72  W.  Va.  ^55,  77  S.  B.  »05. 

"The  payment  of  a  debt  to  one  of  two  per- 
sons to  whom  It  is  jointly  due  is  effectual." 
Bishop  on  Contracts,  sec  875. 

"A  release  of  a  debt,  or  of  a  dalm  to  damages, 
by  one  of  many  who  hold  this  debt  or  cdaim 
jointly,  is  a  full  discharge  of  it"  1  Parsons  on 
Contracts  (8th  Ed.}  27. 

"Accord  and  satisfaction  with  one  of  several 
plaintiffs  or  joint  creditors  is  a  complete  extinc- 
tion of  the  claim,  and  is  a  good  accord  and  sat- 
isfaction without  showing  that  the  one  who 
made  the  settlement  had  authority  from  the  oth- 
ers to  do  so."    1  a  J.  587. 

[3]  Where  a  case  has  been  tried  by  the 
court  In  lieu  of  a  jury,  upon  writ  of  error  the 
evidence  will  be  considered  as  though  the 
plaintiff  in  error  was  a  demurrant  thereto. 
Rohrbough  v.  Express  Co.,  60  W.  Va.  148,  40 
S.  E.  398,  88  Am.  St  Rep.  840.  A  fortiori  it 
is  so  where  the  case  has  been  tried  by  the 
court  on  an  agreed  statement  of  facts.  The 
evidence,  as  we  have  observed,  by  no  means 
sustains  the  finding  of  the  circuit  court. 
Therefore,  the  judgment  will  be  reversed,  and 
final  judgment  that  plaintiff  take  nothing  by 
his  suit  will  here  be  entered.  Plaintiff's 
remedy  for  his  share  of  the  money  is  against 
Swann,  to  whom  it  has  been  paid  tn  discharge 
of  the  obligation  of  defendant  herein. 
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NEWSOMB  ▼.  HARRELL  et  al.     (No.  107.) 

(Supreme  C!onrt  of  North  Carolina.     Feb.  24, 

1915.) 

1.   PaBTITION   ^=>97— OWKLTT^-ElTFOBGEMSNT. 

Under  8  Pell's  Revisal,  {  2495,  providing 
for  the  entry  on  the  judgment  docket  of  owelty 
charges  in  partition  proceedings,  such  charges 
may  be  enforced  by  execution  li  the  partition  is 
by  judicial  proceedings;  but,  where  it  is  by 
agreement^  the  procedure  for  the  enforcement 
of  owelty  IS  by  action  in  the  superior  court. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  §  322 ;    Dec.  Dig.  «=>97.] 

2.  LnnTATioN  or  AonoNS  ^=»60— OwKLonr— 

JUDICIAI.  PABTITION. 

Proceedings  to  enforce  owelty  in  judicial 
partition  are  barred  by  the  10-year  statute  of 
limitations,  notwithstanding  the  existence  of  a 
life  estate. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  C!ent  Dig.  {{  333-341;  Dec  Dig. 
^=»60.] 

3.  Limitation  of  Actions  ^=»39— Owkltt— 
Partition  bt  Agbbehent. 

Where  the  remainder  in  lands  after  a  life 
estate  was  partitioned  by  agreement*  owelty 
awarded  to  one  tract  against  another  and  made 
a  charge  on  the  latter  may  be  enforced  during 
the  eziatence  of  the  life  estate,'  and  is  therefore 
twrred  within  10  years  from  the  partition  by 
Rerisal  1906,  I  399,  barring  in  10  years  all  ac- 
tions for  which  no  other  limitation  is  prescribed. 

[Ed.  Note. — For  other  cases,  see  limitation 
of  Actions.  Cent  Dig.  H  172,  190-211;  Dec. 
Dig.  «5>39.] 

4.  Paktition     ^=»97— Aobsdcsnt— B>rrBC^- 
Oweltt  Chabgs. 

In  an  action  to  enforce  owelty  charged  up- 
on a  tract  of  land  partitioned  by  agreement,  no 
personal  judgment  can  be  rendered  against  the 
one  receiving  the  tract* 

[Ed.  Note.— For  other  cases,  see  Partitioii, 
Cent.  Dig.  {  322 ;  Dec.  Dig.  «=s>97.] 

5.  Pabtition    ^sp97— Owbltt— ElNfOBOmCBNT 
— Pasties. 

The  personal  representatiye  of  one  recely- 
ing  a  tract  of  land  charged  with  owelty  in  par- 
tition by  agreement  is  not  a  necessary  party  in 
an  action  to  enforce  the  chaige  against  the 
land. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  |  822 ;   Dec.  Dig.  «=»97.] 

Appeal  from  Superior  Court,  Hertford 
County;  Bond,  Judge. 

Action  by  J.  A*  Newsome  against  Eula 
CUurell  and.  anotber.  Jodgment  for  the 
plaintiff,  and  defendants  appeal    Reversed. 

Winbome  ft  Winbome,  of  Murfreesboro, 
for  appellants. 

CLARK,  C.  J.  This  is  an  action  to  recover 
owelty  of  partition,  $350,  and  that  the  judg- 
ment be  declared  a  lien  on  the  land  owned 
by  the  defendants.  On  December  17,  1902, 
tbe  tenants  in  common  divided  the  land  by 
a  voluntary  partition  into  iSve  shares,  subject 
to  the  life  estate  of  their  father,  and  execut- 
ed a  division  deed.  The  plaintiff  drew  lot 
Xo.  2,  and  his  brother  Walter  E.  Newsome 
<3rew  lot  No.  1,  which  was  to  pay  lot  No.  2 
$360  owelty.  Walter  Newsome  died  and  de- 
vised the  lot  No.  1  to  his  wife,  the  feme  de- 
fendant   The  life  tenant  died  December  1, 


1907.  The  defendants  plead  the  statute  of 
limitations,  and  the  only  question  before  the 
court  is:  "Is  the  $350  charge  barred  by  the 
statute  of  limitation?" 

[1]  The  procedure  for  enforcing  the  pay- 
ment of  owelty  in  a  judicial  proceeding  is 
by  execution.  Ex  parte  Smith,  134  N.  C» 
499,  47  S.  E.  16;  3  .Pell's  Revisal,  {  2495; 
Laws  1911,  c.  9.  The  procedure  for  enforc- 
ing the  payment  of  owelty  in  partition  by 
agreement  is  by  action  in  the  superior  court. 
Sumner  v.  Early,  134  N.  O.  233,  46  S.  E. 
492 ;  Keener  v.  Den,  73  N.  C.  132. 

[2]  Proceedings  to  enforce  payment  of 
owelty  In  judicial  partition  is  barred  by  the 
10-year  statute  of  limitations.  Ex  parte 
Smith,  134  N.  C.  495,  47  S.  E.  16.  The  ex- 
istence of  a  life  estate  does  not  prevent  the 
running  of  Interest  or  the  statute  of  limita- 
tions except  as  to  minors.  Rev.  |  2497 ;  Tnr- 
pin  V.  Kelly,  85  N.  C.  399. 

[3]  Does  the  10-year  statute  bar  the  col- 
lection of  the  charge  when  the  partition  is 
by  agreement?  Since  it  must  be  collected 
by  action,  the  10-year  statute  bars  Rev.  f 
399.  When  the  sum  is  a  lien  or  a  charge  on 
land,  the  10-year  statute  applies.  Aston  v. 
Galloway,  38  N.  C.  126;  Rice  v.  Rice,  115 
N.  O.  43,  20  S.  E.  185 ;  Allen  v.  Allen,  121  N. 
C.  834,  28  S.  E.  513.  The  plaintiff  was  not 
prevented  from  banging  this  action  during 
the  life  estate. 

[4,  S]  If  the  sum  sued  for  was  simply  a 
personal  debt,  the  three-year  statute  of  limi- 
tations would  apply.  Rice  v.  Rice^  115  N.  C. 
43,  20  S.  E.  185.  But  this  action  is  to  en- 
force the  charge  upon  the  land,  and  no  per- 
sonal judgment  can  be  rendered  against  the 
defendants  or  the  personal  representative  6f 
Newsome.  Halso  v.  Cole,  82  N.  C.  161 ;  War- 
ing V.  Wadsworth,  80  N.  O.  345.  The  per- 
sonal representative  is  not  necessary  in  this 
action  to  enforce  the  charge  on  Uie  land. 
Lee  V.  Eure,  82  N.  C.  428 ;  Id.,  93  N  a  5. 

The  headnote  in  Re  Ausbom,  122  N.  C. 
42,  29  S.  E.  56,  that  the  stalnte  of  limitations 
does  not  run  against  a  charge  upon  land  for 
owelty  in  partition,  is  corrected  after  full 
discussion  in  Ex  parte  Smith,  184  N.  C.  497, 
47  S.  E.  16. 

The  plea  of  the  statute  of  limitations 
should  have  been  sustained. 

Reversed. 


(m  N.  G.  285) 
STATE  V.  SERMONS.     (No.  L) 

(Supreme  Court  of  North  Carolina.     Feb.  24, 

1915.) 

1.  Fish  ^=s>10->Ilu:gal  Sale  or  Fish— Stat- 
utes—Construction. 

One  selling  oysters  as  a  dealer  without  a 
license  is  within  Revisal  1905,  §  2411,  providing 
for  licenses  to  persons  engagea  in  the  business 
of  purchasing,  canning  etc.,  of  oysters,  and  di- 
recting that  no  license  shall  be  issued  prior  to 
November  15th,  and  shall  expire  on  March  15th 
following,  and  section  2395,  making  it  a  mis- 
demeanor for  any  one  to  engage  in  the  business 
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withoat  a  license,  though  he  procured  the  oys- 
ters from  an  individual  owner  of  oyster  grounds. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent. 
Dig.  §  20;  Dec  Dig.  «g=»10.] 

2.  Fish   ^=»8— Regulation— Policb   Power. 

The  state  may,  within  its  police  power,  reg- 
ulate the  taking  and  selling  of  fish. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent 
Dig.  §  16 ;    Dec.  Dig.  <8=»8.] 

3.  Licenses  ^=>40— Refusal  orLicENSE— Of- 
fenses—Remedy. 

One  wrongfully  refused  a  license  under  Re- 
yisal  1905,  (  2411,  providing  for  licenses  to  per- 
sons engaged  in  the  business  of  purchasing, 
canning,  or  shipping  oysters,  cannot  test  his 
right  to  a  license  by  carrying  on  the  business 
without  it,  but  his  remedy  is  by  mandamus  to 
compel  the  issuance  of  a  license. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  §{  79-83 ;    Dec  Dig.  «s»40.] 

4.  Fish  ^=s>&— Regulation— STATXTTBS—Coif- 

STBUCTION. 

Revisal  1905.  i  2395,  making  it  unlawful 
to  purchase  or  ship  oysters  as  a  business  with- 
out a  license,  is  unaffected  by  section  2383,  as 
amended  b^  Laws  1907,  c.  969.  and  Laws  1913, 
c  85,  punishing  any  person  buying  or  selling 
oysters  in  the  shell  whicli  have  been  taken  from 
public  grounds  or  natural  oyster  beds  between 
designated  dates,  as  section  2383  forbids  all  citi- 
zens buying  or  selfing  oysters  taken  from  pub- 
lic grounds  or  natural  beds  during  the  dosed 
season,  while  section  2395  refers  only  to  re^- 
lar  dealers  in  the  oyster  business,  and  permits 
them  to  sell  only  when  regularly  licensed. 

[Ed.  Note.— For  other  cases,  see  Fish,  Gent 
Dig.  U  17,  18;   Dec  Dig.  <8=s>9.] 

Appeal  from  Superior  Court,  Hyde  Coim- 
ty;   Carter,  Judge. 

Cleveland  Sermons  was  charged  with  sell- 
ing oysters  without  a  license,  and  the  trial 
court  adjudged  that  be  was  not  guilty,  and 
the  State  appeals.    Verdict  of  guilty  ordered. 

The  relevant  facts  embodied  In  a  special 

verdict  and  the  proceedings  and  Judgment  of 

the  court  thereon  are  as  follows: 

**The  Jury,  having  heretofore  been  duly  im- 
paneled, returned  into  court  the  following  spe- 
cial verdict:  That  for  20  years  last  past  the 
oyster  bed  in  Hyde  county  known  as  Judith 
Narrows  has  been  granted  by  the  state  of  North 
Carolina,  according  to  the  law,  and  is  now  the 
private  property  of  one  Makely,  who  holds  ab- 
solute title  to  same;  that  said  oyster  grounds 
are  not  now  the  property  of  the  state  of  North 
Carolina ;  that  on  or  about  the  19th  day  of  Oc- 
tober the  defendant  purchased  from  the  owner 
of  said  private  oyster  beds  a  quantity  of  oysters 
which  the  owner  had  taken  from  said  private 
oyster  bed;    that  on  said  date,  between  April 

5.  1914,  and  November  15,  1914,  the  said  de- 
fendant sold  said  oysters  as  a  dealer  without 
state  license,  according  to  section  2411  of  the 
Revisal,  to  parties  in  Swan  Quarter,  Hyde 
county ;  that  before  said  defendant  began  to  of- 
fer said  oysters  for  sale,  and  between  April  5, 
1914,  and  November  15,  1914,  he  applied  to  the 
proper  party  for  license  under  said  section  of 
the  Revisal  to  sell  said  oysters  and  that  same 
was  refused ;  that  the  defendant  has  not  dealt 
in  any  oysters  nor  has  he  sold  any  oysters  that 
did  not  come  from  the  private  oyster  bed  prop- 
erty, and  has  dealt  in  no  oysters  that  came  from 
the  public  grounds  of  the  state  of  North  Caro- 
lina. If  upon  these  facts  the  court  be  of  opin- 
ion that  the  defendant  is  guilty,  we,  the  jury, 
find  him  guilty;,  but  if  the  court  be  of  opinion 
that  he  is  not  guilty,  we  find  him  not  guiltr.' 
Upon  said  special  verdict  found  by  the  Jury  the 
court  was  of  opinion  that  the  defendant  was  not 


guilty,   and   adjudged   that   defendant  be   dis- 
charged." 

The  state  excepted  and  appealed. 

T.  W.  Bickett,  Atty.  Gen.,  and  T.  H.  Cal- 
vert, Asst  Atty.  Gen.,  for  the  State.  J.  C 
B.  Ehringhaus,  of  Elizabeth  City,  and  S.  S. 
Mann,  of  Swan  Quarter,  for  Oyster  Commis- 
sion. Spencer  &  Spencer,  of  Swan  Quarter, 
and  Ward  &  Thompson,  of  Elizabeth  City, 
for  appellee. 


HOKE,  J.  [1]  Section  2411  of  Revisal  1905 
provides  for  issuing  license  to  persons  en- 
gaged in  the  business  of  purchasing,  can- 
ning, packing,  shucking,  or  shipping  of  oys- 
ters, and  directs  that  no  such  license  shall 
be  issued  prior  to  the  15th  of  November, 
and  that  same  shall  expire  on  the  15th  of 
March  following.  Section  2395  makes  it  a 
misdemeanor  for  any  one  to  engage  In  said 
business  without  having  obtained  the  license 
as  required.  The  defendant,  having  sold  oys- 
ters as  a  dealer  and  without  having  license 
so  to  do,  comes  directly  within  the  terms  and 
meaning  of  the  law,  and  we  see  no  valid  rea- 
son why  a  verdict  of  guilty  should  not  have 
been  entered. 

[2]  It  Is  fully  established  that  fish,  includ- 
ing oysters  and  other  shellfish,  as  well  as 
game,  being  a  valued  source  of  food  supply, 
come  well  within  the  police  power  of  the 
state,  and  are  subject  to  rules  and  regulations 
reasonably  designed  to  protect  them  and  pro- 
mote their  Increase  and  growth,  and  that 
such  rules  and  regulations  may  not  be  set 
aside  or  ignored  because  they  indirectly  af- 
fect or  trench  upon  some  private  rights  that 
are  or  would  be  ordinarily  recognized.  Dani- 
els V.  Homer,  139  N.  C.  219,  51  S.  E.  992,  3 
L.  R.  A.  (N.  S.)  997;  Rea  v.  Hampton,  101 
N.  C.  51,  7  S.  E.  649,  9  Am.  St  Rep.  21  r  Pat 
sone  V.  Pa.,  232  U.  S.  138,  34  Sup.  Ct.  281, 
58  L.  Ed.  539;  Silz  v.  Hesterberg,  Sheriff, 
211  U.  S.  31,  29  Sup.  Ct.  10,  53  L.  Ed.  75; 
Lawton  v.  Steele,  152  U.  S.  142,  14  Sup.  Ct 
499,  38  L.  Ed.  385. 

It  is  chiefly  urged  for  defendant  that  a 
conviction  should  not  be  had  in  this  in- 
stance because  it  appears  that  the  dealer 
had  procured  the  oysters  from  an  individ- 
ual owner  of  the  oyster  grounds;  but  the 
statute  makes  no  such  exception,  and  we 
are  not  aware  of  any  principle  sustaining 
the  position.  The  provision  establishing  a 
closed  season  and  requiring  dealers  to  oper- 
ate only  under  a  regular  license  are  among 
the  usual  methods  of  regulating  the  Industry, 
and  it  is  well  understood  that  the  rights  of 
individual  owners  are  also  subject  to  reason- 
able state  regulations  affecting  their  inter* 
ests.  State  v.  Sutton,  139  N.  C.  574,  51  S.  ES. 
1012 ;  State  v.  Gallop,  126  N.  C.  983,  35  S. 
E.  180 ;  13  A.  &  E.  (2d  Ed.)  p.  573  et  seq.  As 
a  matter  of  fact,  however,  the  rights  of  the 
individual  owner  are  not  involved  in  this 
case,  and  the  state. here  is  not  undertaking  to 
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regulate  his  right  to  use  or  dispose  of  his 
property,  but  only  the  right  of  this  defend- 
ant, a  public  dealer,  to  transact  his  business 
without  license  and  in  violation  of  positive 
law. 

[3]  True,  it  is  said  that  he  had  applied  for 
a  license  and  been  refused,  but  he  applied 
at  a  time  when  the  law  provided  that  a  li- 
cense should  not  be  issued.  Revisal,  {  2411. 
And,  even  if  entitled  thereto,  he  could  not 
test  his  right  by  carrying  on  his  business 
without  it,  but  he  should  have  applied  for 
mandamus  compelling  the  oyster  commission- 
er or  others  fo  give  him  protection  which  he 
claimed  the  law  and  facts  afforded.  State 
V.  Snipes,  161  N.  a  242,  76  S.  B.  243. 

[41  It  was  further  contended  that,  as  sec- 
tion 2383  of  Revisal,  as  amended  by  chap- 
ter 969,  Laws  1907,  and  chaipter  85,  Laws  1913 
(Gregory's  Supplement,  {  2383),  only  prohibit- 
ed persons  from  buying  or  selling  oysters 
from  public  grounds,  that  this  should  be 
construed  in  connection  with  section  2395, 
with  the  effect  that  this  latter  section  does 
not  apply  when  pysters  are  shown  to  have 
been  procured  from  private  owners.  But 
there  is  no  necessary  or  essential  connec- 
tion betwen  the  two  sections;  the  first  ap- 
plying to  any  and  all  citizens  of  the  state, 
and  forbidding  that  they  should  buy  or  sell 
oysters  taken  from  public  grounds  or  natural 
beds  during  a  closed  season  except  In  speci- 
fied and  very  restricted  instances,  and  the 
other  being  a  law  referring  only  to  regular 
dealers  in  the  oyster  business,  providing  that 
they  could  only  sell,  etc.,  when  regularly  li- 
censed to  do  so,  and  Intended  and  reasonably 
designed  to  render  more  effective  the  legisla- 
tion in  protection  of  the  fish  and  oyster  In- 
dustry of  the  state. 

There  is  eriror,  and  this  will  be  certified 
that,  on  the  f&cts  established,  a  verdict  of 
gailty  should  be  entered. 

Reversed. 

am  N.  c.  238) 

GODFREY  V.  ATLANTIC  HORSE  INS.  CO. 

(No.  41.) 

(Supreme  Court  of  North  Carolina.     Feb.  24, 

1915.) 

1«  IifsuBANCB  ^S9375— StifxjIiAtzons  of  Pol- 
icy—Waivkb—Poweb  OF  Genebai.  Agent. 
The  general  agent  of  an  insurance  company 

can  waive  stipulations  in  a  policy. 

[Ed.   Note. — ^For  other  cases,  see  Insurance, 

Cent    Dig.   H   948-951,   95^-965;    Dec    Dig. 

<g=>375.] 

2.  IirBimANCE  ^=:»392— Stzpui^tions  of  Pol- 
lOT— Waives  bt  Qenebal  Agent. 

It  is  a  waiver  of  stipulations  of  a  policv  by 
the  general  agent  that  be  receives  premiums 
from  insured  knowing  the  local  agent  had  waiv- 
ed them. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {<  1041-1056, 1058-1070 ;  Dec.  Dig. 
^=s»392.] 

Appeal  from  Superior  Court,  Pasquotank 
County;  Carter,  Judge. 

Action  by  Samuel  Godfrey  against  the  At- 


lantic Horse  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  excepted  and  ap- 
peals.   Affirmed. 

This  is  an  action  upon  a  contract  of  in- 
surance upon  a  horse.  The  defendant  relied 
upon  the  breach-  of  certain  conditions  In  the 
policy  as  a  defense,  and  the  plaintiff  con- 
tended that  these  conditions  had  been  waived 
by  the  defendant.  Evidence  was  introduced 
supporting  the  contentions  of  the  parties. 
The  jury  rendered  the  following  verdict: 

(1)  Did  Mendenhall,  general  agent,  authorize 
Winder,  agent,  to  waive  the  provisions  in  the 
policy  as  alleged?     Answer:     Tes. 

(2)  Did  Winder  waive  the  provisions  of  said 
policy  as  alleged?    Answer:    Yes. 

(3)  If  BO,  did  the  general  agent  receive  the 
premiums  with  knowledge  of  such  waiver?  An- 
swer:    Yes. 

(4)  After  the  horse  became  unwell,  did  the 
plaintiff,  Godfrey,  act  with  due  diligence?  An- 
swer:    Yes. 

(5)  What  amount,  if  any,  is  the  plaintiff  en- 
titled to  recover  of  the  defendant?  Answer: 
$75  with  interest. 

I.  M.  Meekins,  of  EUlzabeth  City,  for  appel- 
lant Ward  &  Thompson,  of  Ellzabetli  City, 
for  appellee. 

PER  CURIAM.  [1  ]  We  are  of  opinion  that 
the  evidence  introduced  by  the  plaintiff  to 
show  authority  in  the  local  agent  to  waive 
the  provisions  In  the  policy  was  competent, 
but.  If  not,  the  finding  upon  the  third  issue 
is  conclusive  against  the  defendant 

[2]  It  is  well  settled  that  the  general  agent 
of  an  insurance  company  has  authority  to 
waive  stipulations  in  a  policy  (Gwaltney  v. 
Assurance  Society,  132  N.  C.  929,  44  S.  E. 
659;  Hardy  v.  Insurance  Co.,  154  N.  C.  438, 
70  S.  E.  828),  and  if,  as  found  by  the  jury, 
the  agent  received  the  premiums  from  the 
plaintiff  with  knowledge  that  the  local  agent 
had  waived  the  stipulations,  this  would  be  a 
waiver  by  the  general  agent 

No  error. 

(169  N.  C.  240) 

PEARCE  et  aL  V.  WATERS.    (No.  39.) 

(Supreme  Court  of  North  Carolina.     Feb.  24, 

1915.) 

BOUNDABIES     ^S»40  —  LOOATIOIT  —  QXTICSTIONS 
FOB  JUBT. 

In  an  action  Involving  the  location  of  one 
line  of  a  grant  described  as  running  north  tK)** 
west  600  poles  to  the  highland  on  which  a  road 
passed  and  to  the  east  of  a  swamp,  where  plain- 
tiffs contended  that  this  line  ran  to  a  certain 
point,  though,  in  order  to  run  to  that  point,  it 
was  necessarv  to  extend  the  poleage  190  poles 
to  reach  the  highland  on  which  the  road  passed 
to  the  east  of  such  swamp,  and  there  was  evi- 
dence tending  to  prove  that  there  were  high- 
lands and  a  road  answering  this  contention,  and 
also  a  highland  and  road  near  where  the  pole- 
age  gave  out  answering  defendant's  contention 
that  the  line  ended  there,  the  court  properly 
left  the  question  as  to  which  highlands  and  road 
were  intended  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  196-204 ;   Dec.  Dig.  <S=»40.1 

Appeal  from  Superior  Court,  Washington 
County;    Long,  Judge. 


4(s»For  other  cases  see  sAme  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digesto  and  Indexes 
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Action  by  T.  M.  Pearce  and  others  against 
W.  W.  S.  Waters.  Jndgmeht  for  plalntlffB, 
and  defendant  appeals.    Affirmed. 

This  is  a  dvil  action,  tried  upon  these 
Issues: 

(1)  Were  the  plaintiffs,  at  the  time  of  begin- 
ning this  action,  the  owners  of  the  land  in  con- 
troversy represented  on  the  An;;e  map  from  red 
1  to  red  2  and  back  to  1?    Answer:  Yes. 

(2)  If  so,  did  the  defendant  trespass  on  said 
land?    Answer:  Yes. 

(3)  If  so,  what  damages  are  plaintiffs  entitled 
to  recover?    Answer:  One  penny. 

From  the  Judgment  rendered,  the  defend- 
ants appeaL 

A.  O.  Oaylord,  of  Plymouth,  and  Small, 
MacLean,  Bragaw  &  Rodman,  of  Washing- 
ton, N.  C,  for  appellant  Ward  &  Grimes,  of 
Washington,  N.  GL»  for  appellees. 

PER  CURIAM*  This  is  an  action  of  tres- 
pass to  determine  the  title  to  a  small  piece 
of  Oallberry  bear  grass  land,  represented 
on  the  Ange  official  map  by  a  small  triangle 
between  red  1  and  at  the  circle  of  white  O 
and  red  2,  or  white  D  and  red  5  or  red  8 
and  back  to  red  1.  The  title  of  the  land 
depends  solely  upon  the  location  of  one  line 
of  the  John  Gray  Blount  9,000-acre  grant, 
the  material  calls  of  which  are  as  follows: 

"Thence  north  60*  west  600  poles  to  the  high- 
land on  which  the  road  passes  and  to  the  east  of 
Milady  Hole  Swamp;  thence  with  the  high- 
landy  the  various  courses  thereof,  to  Moore  and 
Jackson's  comer,  near  the  month  of  Flat 
Swamp,  on  the  south  side  thereof.** 

The  plaintiffs  contend  that  the  line  north 
60*  west  600  poles  runs  to  A  on  the  map,  al- 
though in  order  to  run  to  A,  the  poleage 
must  be  extended  190  poles  In  order  to  reach 
the  highland  on  which  the  road  passes  to  the 
east  of  Milady  Hole  Swamp. 

The  defendants  contend  that  the  line  north 
60*  west  600  poles  stops  at  the  end  of  the 
I)oleage  by  operation  of  law,  and  that  the 
Judge  should  have  so  charged  the  jury  to  find 
the  location  to  be  at  the  end  of  the  poleage 
and  to  run  the  next  call  of  the  grant  along 
the  eastern  end  of  the  islands  to  G. 

The  defendant  further  contends  that  there 
Is  evidence  of  a  road  and  highland  near 
where  the  poleage  gives  out  We  have  ex- 
amined carefully  the  evidence  and  the  charge 
of  the  court,  and  we  find  that  there  Is  evi- 
dence tending  to  prove  that  there  were  high- 
lands and  a  road,  which  answers  the  con- 
tentions of  the  plaintiff;  and  also  highlands 
and  a  road  near  where  the  poleage  gives  out, 
which  answers  the  contentions  of  the  defend- 
ant We  think  his  honor  very  properly  left 
the  question  to  be  determined  by  the  Jury 
as  to  which  highlands  and  road  east  of  Mi- 
lady Hole  Swamp  were  Intended  to  meet  thie 
description  in  the  grant 

His  honor  submitted  the  matter  to  the  Jury 
under  the  well-settled  decisions  of  this  court, 
and  in  a  charge  free  from  error.  The  matter 
seems  to  be  one  almost  exclusively  of  fact 


and   we  find  nothing  In  the  record  which 
necessitates  another  trial. 
No  error. 


a69  N.  C.  265) 

STATE  V.  LIPKIN.     (No.  57.) 

(Supreme  Court  of  North  Carolina.     Feb.  24. 

1916.) 

1.  Statutes   ^=s>235  —  Intebpbetation  ~  Po- 
LiCB  Regulations. 

Laws  and  regulations  necessary  for  the  pro- 
tection of  the  health,  morals,  and  safety  of  so- 
cietjr  are  within  the  police  power,  and  should 
be  given  such  a  construction  as  wiH  suppress  the 
mischief  aimed  at 

[Ed.  Note.-— For  other  cases,  see  Statutes,  Cent 
Dig.  I  316;  Dec.  Dig.  «=»235.] 

2.  Lottebiks  ^ssjiS— Oevxnbbs— What  CoNsm- 

Revisal  1905,  |  3726,  declares  that  any  per- 
son who  shall  promote  a  lottery,  or  bv  such 
means  sell  or  dispose  of  any  property,  evidences 
of  debt,  etc.,  shall  be  guilty  of  an  offense.  De- 
fendant took  orders  for  furniture,  under  con- 
tracts providing  for  weekly  installments  until 
the  entire  purchase  price  should  be  paid,  but 
holding  out  the  prospect  that  the  purchaser 
might  for  advertising  purpose^  be  given  the  arti- 
cle before  the  payments  had  been  completed. 
,The  contracts  furUier  provided  that  a  lapse  in 
payment  should  work  forfeiture.  Held,  that  as 
the  purchasers  had  no  control  over  the  way  m 
which  the  prizes  were  to  be  distributed,  and  as 
the  prizes  were  ordinarily  given  before  any 
advertising  was  done,  the  transaction  was  a 
"lottery,"  which  term  in  common  parlance  means 
a  scheme  for  the  distribution  of  prizes,  by  lot 
or  chance,  by  which  one,  on  paying  money  or 
giving  any  other  thing  of  value,  obtains  a  token, 
which  entitles  him  to  receive  a  larger  or  smaller 
value,  as  some  formula  of  chance  may  deter- 
mine; the  fact  that  the  purchasers  could  at  aU 
events  keep  up  their  paymei^ts,  and  ultimately 
receive  the  furniture,  not  changing  the  nature 
of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Lotteries, 
Cent  Dig.  |  3 ;   Dec.  Dig.  «=»3. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Lottery.] 

Appeal  from  Superior  Court,  Edgecombe 
County;   Ferguson,  Judge. 

Chas.  6.  Llpkin  was  convicted  of  conduct- 
ing a  lottery,  and  he  appeals.   Affirmed. 

The  prisoner  was  indicted  In  the  court  be- 
low for  conducting  a  lottery  In  violation  of 
RevlsaH  S  3726,  which  provides  that  it  shall 
be  unlawful  to  open,  set  up,  promote,  or  car- 
ry on  a  lottery,  publicly  or  privately,  by  any 
name  or  style,  or  by  such  ways  and  means 
expose  to  sale  any  real  or  personal  property 
therein  described,  or  goods  or  chattels,  or 
anything  of  value  whatsoever,  and  imposing 
a  fine  or  imprisonment  as  the  punishment 
for  the  offense  as  a  misdemeanor.  It  also 
provides  that  any  person  who  engages  in 
disposing  of  any  spedes  of  property  what- 
soever, money,  or  evidences  of  debt,  or  in  any 
manner  distributes  gifts  or  prizes  upon  tick- 
ets or  certificates  sold  for  that  purpose,  shall 
be  subject  to  prosecution  under  that  section. 
The  foUowlng  is  a  copy  of  the  contract  re- 
ferred to  in  the  testimony  of  Mrs.  Emma 
Jacobs,  who  first  got  a  wardrobe  under  a 


^s»For  other  caass  see  same  topic  and  KBT-NUMBBR  in  all  Key-Nambered  Digests  and  Indea< 
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similar  contract,  and  afterwards  contracted 
for  a  sewing  machine  by  tbis  instrument: 

"Mutual  Supply  Ck>mpany,  Incorporated. 
"Authorized  capital,  $25,000. 

"Furniture,  rugs,  jewelry,  etc.  Complete 
house  furnishers.  Direct  from  factory  to  iiome. 
The  117.50  Furniture  Society.  Corner  I^inth 
and  Broad  streets,  Richmond,  Va.  Entrance  214 
North  Ninth  stireet  When  calling  on  as,  bring 
tliis  contract  with  you. 

"Mutual  Supply  Co.,  Inc.    Contract  No.  4473. 

"We  hereby  agree  to  sell  to  the  holder  of  this 
contract,  Mrs.  Emma  Jacobs,  and  said  party 
agrees  to  purchase  a  sewing  machine  or  any  one 
of  the  articles  enumerated  on  the  next  page  for 
the  sum  of  $17.50  on  the  following  terms  and 
conditions:  Each  customer  agrees  to  pay  25 
cents  per  week  until  the  sum  of  $17.50  has  been 
paid,  or  until  their  name  is  selected  by  the  com- 
pany as  an  advertising  medium.  In  order  to 
advertise  our  business  on  a  broader  principle, 
we  will  distribute  among  our  patrons  each  week 
several  pieces  of  furniture.  Patrons  who  are 
■elected  to  receive  the  furniture  will  not  be  re- 
quire to  make  any  further  payments,  and  will 
then  be  entitied  to  receive  their  furniture  at 
once,  providing  their  payments  have  been  made 
regularly. 

*'No  method  of  any  kind  dependent  upon  or 
connected  with  cliance  in  any  form  whatsoever, 
enters  into  this  contract.  We  do  not  authorize 
agents  to  make  statements  or  arrangements,  ver- 
bal or  otherwise,  to  add,  change  or  erase  the 
terms  of  this  contract. 

"No  money  can  be  lost  by  lapsing,  as  the 
amount  paid  in  can  be  applied  at  any  time  to 
the  purchase  of  any  $17.50  article.  The  furni- 
ture which  is  distributed  each  week  is  given 
solely  for  advertising  purposes  and  the  Mutual 
Supply  Co.,  Inc.,  reserves  the  right  to  make  the 
selection  in  such  a  manner  as  it  considers  best 
for  the  benefit  of  the  business.  The  considera- 
tion of  twenty-five  cents  paid  on  receipt  of  this 
contract  shall  constitute  a  full  acceptance  of 
the  terms  and  conditions  mentioned  herein. 

**£ach  contract  will  entitie  the  holder  to  a 
separate  article  unless  by  special  agreement  in 
ofiice.    No  money  refunded  if  discontinued. 

"Partiy  filled  contract  bought  or  loaned  from 
others  cannot  be  used  for  redemption  of  arti- 
cles ennmerated  herein. 

"I  have  read  this  contract  before  signing  same 
and  am  acquainted  with  its  contents  and  as 
evidence  that  I  understand  and  fully  agree  to 
the  printed  terms  of  this  contract,  I  make  my 
first  payment.  Signature:   Emma  Jacdbs. 

"Address:  Tarboro,  N.  C." 

Attached  to  the  contraet  was  a  card,  so 
arranged  with  blank  spaces  as  to  enter  there- 
in the  payments  made  in  each  week  to  the 
number  of  70,  which  wonld  be  $17.60  by  addi- 
tion of  the  weekly  payments.    There  is  also 
fibown  on  the  back  of  this  paper  a  list  of  the 
articles  of  furniture  (valne  $17.50  each)  to 
be  selected  from  by  the  ticket  holders,  and 
a.  copy  of  the  contract  or  substantial  por- 
tions thereof,  for  the  company,  with  a  similar 
card  for  entering  payments  on  the  back.    On 
each  contract  are  these  entries  at  the  bot- 
tom:   "When  calling  on  us,  bring  this  oon- 
taract  with  you.    Pay  to  agent  only  first  pay- 
ment.    Our   authorised   collector   will    call 
ipreekly" — ^and  the  title  of  the  concern,  as 
follows:    "Mutual   Supply   Company,   Incor- 
porated.   Authorized  capital  $25,000.00.    Fur- 
nltare,  rugs,  jewelry,  etc.     Complete  house 
^onrisbera     Direct  from  factory  to  home. 
OTtie  $17JB0  Furniture  Society,  Comer  Ninth 


and  Broad  streets,  Richmond,  Ya.    ESntrance 

214  North  Ninth  street     No  other  but  the 

stipulated   terms  In   this   contract   will  be 

recognized." 

Mrs.    Emma    Jacobs,    a    witness   for   the 

state,  testified: 

"I  live  in  Tarboro.  Mr.  Lipkin,  the  defend- 
ant, came  to  see  me  last  March.  Said  he  was 
from  Richmond;  that  he  wanted  to  get  up  a 
club  to  establish  his  furniture.  I  signed  con- 
tract for  wardrobe.  (Admitted  to  be  identical 
with  4473,  taken  also  by  this  witness.)  Defend- 
ant collected  25  cents  each  week,  and  I  was  to 
l^et  wardrobe.  I  was  going  away  and  paid  %2J2lb 
in  advance,  and  he  said  this  would  be  all  right 
He  (defendant)  never  said  anything,  just  said 
he  didn't  know  when. my  name  would  be  called 
out.  I  did  not  get  away,  and  I  received  card 
saying  my  wardrobe  was  here.  I  think  ward- 
robe was  worth  $25.  I  paid  $8.75  in  install- 
ments. I  took  out  other  contracts  to  get  sew- 
ing machine  and  sideboard.  1  paid  installments 
to  Mr.  Lapkin.  I  can*t  say  how  many  came  to 
see  my  sideboard,  so  many  did.  I  was  in  my 
room.  Mr.  Lipkin  came  in  and  asked  me  if  I 
did. not  want  to  join  the  dub,  and  told  me  how 
it  worked;  that  he  did  not  know  when  my 
name  would  be  called,  and  I  would  pay  25  cents 
a  week  until  it  was  called,  and,  when  I  thought 
I  was  going  away,  I  paid  in  advance.  He  said 
I  would  have  to  pay  until  my  name  was  called 
out  It  might  be  a  long  time,  or  a  short  timp. 
I  expected  to  have  to  fill  my  card  clean  out; 
that  is,  pay  $17.50.  I  received  notice  from 
Richmond  that  my  name  had  been  called  out, 
and  then  received  wardrobe  and  paid  in  $3.75. 
Mr.  Liipkin  came  to  my  house  every  Monday  to 
collect.  I  don't  remember  any  conversation,  ex- 
cept he  would  just  come  and  say  for  me  to  pay. 
I  was  perfectly  satisfied  with  furniture  I  got. 
A  good  many  people  came  there  to  see  my  fur- 
niture. I  understood,  if  I  got  others  to  join, 
I  would  get  piece  of  furniture.  They  told  me, 
if  I  got  piece,  others  would  join.  Others  came 
and  saw  my  piece  and  said  they  were  going  to 
join.  I  stopped  paying  after  Mr.  Lipkin  was 
mdicted,  because  I  thought  I  was  going  away. 
I  was  perfectly  satisfied,  and  liave  heard  no 
one  complain." 

Oscar  Lloyd,  witness  foir  the  state,  tes- 
tified: 

"I  am  a  barber,  single  man,  and  live  in  Tar- 
boro. I  signed  that  contract  of  Mutual  Supply 
Company,  No.  4492,  for  the  purchase  of  a  brass 
bed  at  $17.50.  (It  is  admitted  this  contract 
is  identical  with  No.  4473,  of  Emma  Jacobs.) 
Mr.  Lipkin  did  not  get  me  to  sign,  but  he  came 
round  to  collect  Mr.  Lipkin,  when  I  askei 
him,  said  I  would  have  to  pay  until  I  got  some- 
thing. If  I  got  out  I  would  lose  what  I  had 
faid  in.  I  paid  in  75  cents— three  installments, 
have  never  gotten*  anything.  I  stopped  paying 
because  I  thought  I  was  not  going  to  get  any- 
thing. No  one  told  me  to  stop.  I  expected  to 
get  something  if  I  stayed  in.  I  stopped  because 
I  got  tired  paying  in  and  not  getting  anything." 

R.  B.  Hyatt,  witness  for  the  state,  testified: 

"I  am  sheriff  of  Edgecombe,  and  I  know  the 
defendant.  He  told  me  that  he  was  representing 
a  furniture  house  in  Richmond.  I  tbld  him  a 
drawing  like  that  was  a  violation  of  law.  He 
said  he  was  going  to  try  it,  and  that  it  was  an 
advertising  scheme.  He  went  on  for  some"  time 
before  I  arrested  him.  He  said  some  of  the 
members  were  to  be  drawn  out  each  week.  He 
was  arrestwi  June  11th.  At  the  trial  before 
the  recorder,  when  he  was  convicted,  it  was 
understood  there  wonld  be  no  new  contracts,  but 
collections  would  be  made  on  the  contracts  ex- 
isthig,  and  everybody  was  to  act  in  good  faith 
pencung  the  appeal  in  this  case.  I  can't  be  posi- 
tive he  said  'selection'  or  'drawing.'  'Selection' 
might  have  been  l^is  word;    I  don't  recalL     I 
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know  one  wiui  to  come  off  every  week,  but  I 
don't  recall  if  it  was  a  drawing  or  selection.*' 

The  state  rested  its  case. 

Defendant  moved  to  dismiss  the  action  or 
for  judgment  of  nonsuit,  under  chapter  T3, 
Acts  1913.  Motion  denied.  £>efendant  ex- 
cepted. 

Mr.  Abrams,  only  witness  of  defendant,  tes- 
tified: 

"I  live  in  Richmond,  Va.  I  am  office  manager 
of  the  Mutual  Supply  Company.  I  have  been 
with  them  one  year.  I  am  familiar  with  their 
manner  of  doing  business.  Many  thousands  of 
dollars  worth  of  stock  is  kept  on  hand.  When 
an  agent  sells  a  contract,  it  is  executed  in  dupli- 
cate. One  copy  is  left  with  purchaser,  and 
the  original  is  filed.  I  have  charge  of  them. 
In  selections  of  furniture  to  be  given  members, 
there  is  no  drawing  of  any  kind.  The  selection 
is  made  in  the  following  way:  Many  pieces  of 
furniture  are  given  away.  For  instance,  if  Mrs. 
Jacobs  benefits  the  company,  she  receives  her 
piece  of  furniture.  We  receive  information  from 
our  agents  if  customers  are  benefiting  business. 
The  agent  soliciting  the  trade  keeps  a  record, 
which  is  filed  with  company,  showing  what  bene- 
fit customer  is  to  business,  and,  when  furni- 
ture is  given,  we  expect  her  to  recommend  her 
friends.  Emma  Jacobs  gave  ns  several  names 
and  her  friends  bought  furniture.  That  is  the 
advertising  feature  spoken  of  in  contract,  and 
she  was  selected  for  reason  of  advertisement. 
The  article  furnished  Emma  Jacobs  was  worth 
$17.50^  Mr.  Lipkin,  the  defendant,  is  our  local 
collector.  He  ^ot  those  contracts.  I  did  not 
say  Emma  Jacobs  got  a  S25  wardrobe  for  $3.75. 
I  said  it  was  worth  $17.60.  Mrs.  Gray  Andrews, 
of  this  place,  was  of  great  benefit  to  company. 
I  have  no  stock  in  Mutual  Supply  Company. 
The  principal  office  is  214  North  Ninth  street, 
Richmond,  Va.  Our  chief  warehouse  is  at  30 
North  Seventh  street  It  Is  a  three-story  build- 
ing. We  have  all  kinds  of  furniture  direct  from 
factory  to  home.  We  do  not  store  much  furni- 
ture. We  have  a  great  deal  on  hand.  Mrs. 
Andrews  paid  25  cents.  She  was  of  much  bene- 
fit Somebody  got  a  brass  bed.  We  may  give 
away  our  furniture  if  we  wish.  We  have  many 
thousand  members.  We  have  not  been  run  out 
of  Rocky  Mount,  but  are  doing  business  there 
to-day.  We  number  the  contracts  because  we 
have  many  alike,  and  every  contract  is  num- 
bered and  filed  according  to  number.  The  num- 
bers have  nothing  to  do  with  selections.  At 
present  we-  give  away  things  to  advertise.  I  do 
not  know  of  any  concern  like  ours  in  Ridi- 
mond.  The  numbers  are  put  on  contracts  for 
the  purpose  of  bookkeeping.  Our  agent  is  col- 
lecting m  Rocky  Mount  this  week.  The  <mly 
trouble  we  have  had  is  in  Wilmington,  and  it 
was  agreed  here  we  were  to  take  no  new  con- 
tracts pending  this  appeal.  Complaint  was 
made  b^  a  dissatisfied  customer  in  District  of 
Columbia,  and  the  district  attorney  investigated 
and  refused  to  prosecute." 

The  state  and  defendant  closed  the  case. 
Defendant  renewed  his  motion  to  nonsuit  or 
dismiss  under  chapter  73,  Acta  1913.  Motion 
refused.  Defendant  excepted.  In  apt  time 
the  defendant  requested  the  court  to  give  the 
following  instructions  to  the  jury: 

(1)  If  the  jury  find  the  evidence  offered  by 
the  state  to  be  true,  then  they  will  return  a 
verdict  of  "not  guilty." 

(2)  If  the  jury  find  the  undisputed  evidence 
offered  in  this  case  to  be  true,  then  they  will 
return  a  verdict  of  "not  guilty." 

(3)  The  jury  are  instructed  that,  if  they  find 
the  evidence  offered  by  the  state  to  be  true,  they 
will  return  a  verdict  of  "not  guilty,"  for  that 
if  section  3726  of  the  Revisal  of  1905,  under 
which  this  prosecution  is  had,  undertakes  to  pto- 


hibit.the  carrying  on  of  the  business  of  the  Mn- 
tual  Supply  Company,  Inc.,  for  which  defendant 
is  salesman  or  agent,  as  is  shown  here  by  the 
evidence  and  contract,  it  would  be  void  as  con- 
travening the  Constitution  of  the  United  States 
for  the  following  reasons:  (1)  Because  said  sec- 
tion to  that  extent  would  be  in  violation  of 
first  section  of  article  14  of  the  said  Constitu- 
tion of  the  United  States,  becauie  it  would  de- 
prive the  defendant  of  his  liberty  and  property 
without  due  process  of  law ;  and  (2)  because  it 
would  deprive  the  defendant  under  the  first  sec- 
tion, article  14,  of  the  Constitution  of  the 
United  States,  of  the  equal  protection  of  the 
laws,  in  this,  that  the  furniture  allotted  to  cer- 
tain customers  for  advertising  purposes  under 
the  terms  of  the  contract  offered  in  evidence 
does  not  come  within  the  prohibition  of  said  sec- 
tion 8726  of  Revisal  1905. 

The  court  refused  to  give  any  of  these  in- 
structions, and  defoidant  excepted.  The 
conrt  instructed  the  Jory,  if  they  believed  the 
evidence,  to  return  a  verdict  of  "guilty." 
Defendant  excepted.  Verdict  of  guilty  and 
Judgment  thereon.     Defendant  appealed. 

Melvin  Flegenhelmer,  of  Richmond,  and  J. 
M.  Norfleet,  of  Tarboro,  for  appellant  Attor- 
ney General  Bickett  and  T.  H.  Calvert, 
Aflst  Atty.  Gen.,  for  the  State. 

WALKE2R,  J.  (after  stating  the  f^cts  as 
above).  [1J.It  is  well  settled  that  laws  and 
regulations  necessary  for  the  protection  cl 
the  health,  morals,  and  safety  of  society  are 
strictly  within  the  legitimate  exercise  of  the 
police  power,  and,  in  the  interpretation  of 
such  remedial  statutes,  the  ofi3ce  of  the  judg- 
es, it  has  been  said,  is  to  make  such  a  con- 
struction as  will  suppress  the  mischief  and 
advance  the  remedy,  and  to  defeat  all  eva- 
sions for  the  continuance  of  the  mischi^. 
Magdalen  College  Case,  11  Co.  71b. 

[2]  The  word  "lottery"  is  not  a  term  of 
the  common  law,  and  to  dispose  of  real  or 
personal  property  by  lot  is  not  an  offense 
which  has  a  recognized  and  established  legal 
definition,  and  therefore,  in  construing  the 
statute,  we  must  be  guided  chiefly  by  the 
meaning  of  the  term  as  it  is  ordinarily  used 
in  a  popular  sense,  and  by  reference  to  the 
mischief  intended  to  be  redressed.  State  ▼. 
Clarke,  83  N.  H.  329,  66  Am.  Dec  723.  A  lot- 
tery, for  all  practical  purx>oses,  may  be  de- 
fined as  any  scheme  for  the  distribution  of 
prizes,  by  lot  or  chance,  by  which  one,  <m 
paying  money  or  giving  any  other  thing  of 
value  to  another,  obtains  a  token,  which  en- 
titles him  to  receive  a  larger  or  smaller  val- 
ue or  nothing,  as  some  f<M*mula  of  chance 
may  determine.  This  definition  has  gener- 
ally been  approved  by  the  authorities.  State 
V.  Perry,  154  N.  C.  616,  70  S.  Bk  387,  and 
cases  cited;  Long  v.  State,  74  Md.  S65,  22 
Atl.  4,  12  Lu  R.  A.  425,  28  Am.  St  Rep.  26S. 
In  the  case  last  dted,  as  showing  the  strong 
trend  of  Judicial  thought  in  this  country 
against  lottery  enterprises,  the  court  said 
that  it  will  appear,  from  the  many  cases  de- 
cided upon  the  subject,  to  be  difficult,  if  not 
impossible,  for  the  most  ingenious  and  subtle 
mind  to  devise  any  scheme  or  plan,  short  or 
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a  gratuitous  distributloii  of  property,  which 
has  not  been  adjudged  as  in  violation  of  the 
lottery  or  gambling  laws  of  the  various 
states,  which  are  mostly  alike.  And  we  say 
that,  no  sooner  is  a  lottery  defined,  and  the 
definition  applied  to  a  given  state  of  facts, 
than  ingenuity  is  at  work  to  evolve  some 
scheme  of  evasion  which  is  within  the  mis- 
chief, but  not  quite  within  the  letter,  of  the 
definition.  But,  in  this  way,  it  is  not  pos- 
sible to  escape  the  law's  condemnation,  for 
it  will  strip  the  transaction  of  all  its  thin 
and  false  apparel  and  consider  it  in  its  very 
nakedness.  It  will  look  to  the  substance  and 
not  to  the  form  of  it,  in  order  to  disclose  its 
real  elements  and  the  pernicious  tendencies 
whldi  the  law  is  seeking  to  prevent  The 
court  will  inquire,  not  into  the  name,  but  in- 
to the  game,  however  skillfully  disguised,  in 
order  to  ascertain  if  it  is  prohibited,  or  tf 
it  has  the  element  of  chance.  It  is  the  one 
playing  at  the  game  who  is  influenced  by  the 
hope  enticingly  held  out,  which  is  often  false 
or  disappointing,  that  he  will,  perhaps  and  by 
good  luck,  get  something  for  nothing,  or  a 
great  deal  for  a  very  little  outlay,  This  is 
the  lure  that  draws  the  credulous  and  un- 
suspecting into  the  deceptive  scheme,  and  it 
is  what  the  law  denounces  as  wrong  and 
demoralizing. 

In  Thomas  v.  People,  59  IlL  160,  it  was 
urged,  in  defense  of  a  similar  scheme,  that 
no  plan  of  distribution  had  been  decided  up- 
on; that  the  purchasers  were  to  receive  cer- 
tain articles  in  a  Just  and  legal  manner;  and 
that  a  plan  might  be  devised,  at  the  iHroper 
tLme^  which  would  neither  violate  the  law 
nor  be  in  contravention  of  good  morals.  The 
court  replied  that,  if  the  prlsses  were  dis- 
tributed "in  a  just  and  legal  manner,"  it 
should  be  done  in  an  honest,  upright,  and  eq- 
uitable one,  and  there  should  be  perfect  ftdr- 
nefls  and  equality.  The  plan  would  be  utter- 
ly violated  if  any  one  of  the  numerous  pur- 
chasers should  f^  to  receive  a  prize.  The 
distribution  could  not  be  in  a  *'just  and  legal 
manner,"  unless  the  number  of  purchasers 
was  the  same  as  the  number  of  prizes,  and 
the  prize  received  proportional,  as  nearly  as 
possible,  to  the  amount  of  money  paid.  It  is 
barely  possible,  but  most  improbable,  that 
tbe  purchasers  would  be  the  same  in  number 
as  the  presents.  We  could  not  indulge  In  so 
unreasonable  a  presumption,  even  in  a  crim- 
inal proceeding.  In  ordinary  affairs,  we 
must  reason  upon  probabilities,  deduce  con- 
clusions from  facts,  and  not  indulge  in  mere 
conjectures.  We  have  no  right  to  harbor 
wild  imaginings,  to  change  a  reasonable  and 
probable  result    The  court  then  says: 

**Had  not  this  plan  been  watched  by  tbe  vigi- 
lajice  of  the  law,  can  there  be  any  aoubt  that 
aumerous  persons  would  have  purchased  tickets, 
prompted  by  the  hope  of  gain  r  Are  there  not 
inseparably  connected  with  it  the  same  fascina- 
tion and  excitement  and  intense  desire  for  gain, 
which  gather  around  the  gaming  table?  Like 
any  other  species  of  gambling,  lotteries  have  a 
pernicious  influence  upon  tbe  character  of  all 


engaged  in  them.  This  influence  may  be  as 
direct  and  the  immediate  consequences  as  dis- 
astrous, as  in  some  kinds  of  gambling,  which 
rouse 'the  violent  passions  and  stake  Uie  gam- 
bler's whole  fortune  upon  the  throw  of  a  die. 
The  temptations,  however,  are  thrown  in  the 
way  of  a  larger  number  and  a  better  class. 
The  evil  may  spread  more  widely  and  infect 
more  deeply.  It  is  said  that  the  plan  was  un- 
determined, and  that  the  wisdom  of  the  'ad- 
visory committee  would  have  devised  one,  just 
and  equal/  So  chance  is  always  undetermined. 
It  neither  forms  nor  designs.  Intention  is  nev- 
er attributed  to  it;  its  events  are  uncertain.  The 
promise  of  the  handbill  that  the  distribution 
shall  be  in  a  just  and  legal  manner  is  evasive. 
We  are  not  bound  to  determine  the  intention 
from  the  language  alone,  but  from  all  the  facts, 
and  the  reasonable  deductions  from  facts." 

That  case  is  a  fair  comment  and  a  just 
criticism  upon  the  facts  of  this  one,  showing 
the  clear  illegality  of  the  transaction.  It  is 
not  pretended  here  that  the  projector  of  this 
enterprise,  either  in  the  matter  of  volition, 
as  to  the  giving  of  presents,  or  of  approba- 
tion, as  to  the  recipients  of  them,  founds  its 
action  on  any  settled  rule  of  conduct,  or 
Judges  by  any  standard  of  comparison  or  se- 
lection, which  would  appear  reasonable  to 
itself  or  to  others.  State  v.  Shorts,  32  N.  J. 
Law,  398,  90  Am,  Dec.  668 ;  CJom.  v.  Wright, 
137  Mass.  250,  50  Am.  Dec.  306.  So  far  as 
appears,  the  choice  among  those  who  are  to 
receive  its  favors  is  based .  upon  notihing 
more  than  its  arbitrary  will,  exercised  for 
its  own  benefit,  in  advancing  its  scheme  by 
advertising,  it  may  be  admitted,  but  this  does 
not  alter  the  case,  as  all  such  concerns  are 
organized  and  set  up  for  Just  this  purpose. 
Nor  does  it  matter  that  the  person  who  buys 
a  chance  for  a  trivial  sum,  in  the  expectation 
of  winning  something  of  much  larger  value, 
can  go  on  with  his  contributions,  and,  after 
paying  the  full  amount  of  $17.50,  get  the 
piece  of  furniture  he  may  want  This  has 
been  held  not  to  divest  it  of  its  gambling 
quality.  State  v.  Perry,  supra;  De  Florin 
V.  State,  121  Oa.  593,  49  S.  E.  699,  104  Am. 
St  Rep.  177,-^  State  v.  Moren,  48  Minn.  555, 
51  N.  W.  618.  In  the  case  last  cited,  it  is 
said  that  such  a  ^feature  would  probably 
operate  as  an  additional  incentive  to  pur- 
chase a  chance  in  the  lottery  scheme,  and 
does  not  take  it  out  of  the  statute,  as  the 
vicious  element  still  inheres  in  it  The  sale 
of  the  ticket  gave  the  purchaser  the  chance 
to  obtain  something  more  than  he  paid  for 
Xt,  and  the  other  fact  became  an  extra  in- 
ducement for  the  purchase,  making  the  gen- 
eral scheme  more  attractive  and  alluring. 
The  difference  between  it  and  a  single  wager 
on  the  cast  of  a  die  is  only  one  of  degree. 
They  are  both  intended  to  attract  the  player 
to  the  game  and  have  practically  the  effect 
of  inducing  others,  by  this  easy  and  cheap 
method  of  acquiring  property  of  value,  to 
speculate  on  chances  in  the  hope  that  their 
winnings  may  far  exceed  their  investment 
in  value.  This  is  what  the  law  alms  to  pre- 
vent in  the  interest  of  fair  play  and  correct 
dealing,  and  in  order  to  protect  the  unwary 
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against  the  InBldlcras  wUes  of  the  fakir  or 
the  deceitful  practices  of  the  nimble  trick- 
ster. Gall  the  business  what  you  may,  a 
'*gift  sale,"  "advertising  scheme,"  or  what 
not,  but  it  is  none  the  less  a  lottery,  and  we 
cannot  permit  the  promoter  to  evade  the 
penalties  of  the  law  by  so  transparent  a  de- 
vice AS  a  mere  change  in  style  from  those 
which  have  been  judicially  condemned.  If  the 
gambling  element  is  there,  however  deep  it 
may  be  covered  with^  fair  words  or  deceitful 
promises.  If  it  differs  from  ordinary  lotter- 
ies, it  is  chiefly  in  the  fact  that  it  is  more 
artfully  contrived  to  impose  upon  the  ig- 
norant and  credulous,  and  is  therefore  more 
thoroughly  dishonest  and  injurious  to  socie- 
ty. So  fftr  as  those  who  manage  schemes 
of  this  character  can  be  supposed  to  give 
the  credulous  persons  who  deal  with  them 
any  chance  whatever  of  a  return  in  greater 
value  for  their  investment,  the  chance  lies 
in  the  purchase  of  the  right  to  participate  in 
the  favor  offered  or  held  out  to  tempt  the 
gambling  instinct  and  thereby  to  prosper  the 
business  of  the  unlawful  concern.  Dunn  v. 
People,  40  111.  4(t6.  All  pay  them  money,  at 
least  in  part,  for  the  chance  of  winning  a 
prize  of  greater  or  less  value  in  proportion 
to  what  they  hazard',  however  it  may  be 
glossed  with  some  apparent  safeguard 
against  loss.  Many  wHl  take  the  chance  of 
the  play,  not  expecting  to  continue  the  pay- 
ments if  they  should  lose  at  the  first,  second 
or  third  attempt,  or  at  some  later  period. 
According  to  every  correct  Idea  of  legal  def- 
inition or  conception,  this  must  be  gaming 
within  the  meaning  of  the  law,  whether  we 
construe  it  in  letter  or  in  spirit.  All  new 
artifices  designed  to  evade  and  cheat  the  law, 
and  entrap  the  unwary  or  ignorant,  are  but 
Aggravations  of  the  offense,  and,  the  more 
ingenious  and  deep-laid  they  are,  the  greater 
the  wrong.  Bell  v.  State,  37  Tenn.  (5  Sneed) 
507. 

In  the  De  Florin  Case,  supra,  referring  to 
the  contention  of  the  defendant  that  the  pur- 
chaser of  a  ticket  could  continue  to  pay  and 
get  the  goods,  the  court  said: 

'The  fact  that  a  member  who  was  unlucky  in 
the  drawing  of  prizes  might,  by  contiaaing  to 
pay  a  dollar  a  week  for  thirty  weeks,  receive  a 
suit  of  clothes  regardless  of  the  result  of  the 
drawings,  does  not  make  the  transaction  any 
the  less  a  lottery;  for  the  lucky  members  of  the 
club  won  prizes  varying  in  value  from  SI  to 
$29." 

And  the  court  quoted  from  Shumate's 
Case,  15  Grat  (Va.)  653,  the  following  pas- 
sage as  a  full  answer  to  the  position: 

"It  is  true  that  a  bet  does  imply  risk,  but 
it  does  not  necessarily  imply  risk  in  both  par- 
ties. There  must  be  between  them  a  chance 
of  gain  and  a  chance  of  loss;'  but  it  does  not 
follow  that  each  of  the  parties  to  the  bet  must 
have  both  these  chances.  If,  from  the  terms  of 
the  engagement,  one  of  the  parties  may  gain 
but  cannot  lose,  and  the  other  may  lose  but 
cannot  gain,  and  there  must  be  either  a  gain 
by  the  one  or  a  loss  by  the  other,  according  to 
the  happening  of  the  contingency,  it  is  as  much 
a  bet  or  wager  as  if  the  parties  had  shared 
equally  the  chances  of  gain  and  of  loss." 


See,  also,  an  elaborate  and  exhaustive  dis- 
cussion of  the  question  by  Justice  Ck>bb  in 
Meyer  v.  State,  112  Oa.  20,  37  S.  B.  -96,  51  L. 
R.  A.  496,  81  Am.  St.  Rep.  17. 

The  ingredient  of  diance  is,  obviously,  the 
evil  principle  which  the  law  denounces  and 
will  eradicate,  however  it  may  be  clothed,  or 
however  it  may  conceal  itself  in  a  fair  ex- 
terior. It  is,  by  this  means,  that  cupidity 
is  solicited  or  an  appeal  is  made  to  avarice, 
for,  if  fortune  be  propitious,  or  chance  should 
favor  him,  either  in  his  selection  as  the 
winner  of  its  favor,  or  in  the  mere  turn  of 
a  wheel,  or  the  throw  of  the  dice,  or  the  t&U 
of  the  coin,  a  return  of  value  is  expected  for 
the  small  consideration  or  trivial  price  paid 
for  the  privilege  of  being  thus  fftvored. 
State  V.  Shorts,  32  N.  J.  Law,  398,  90  Am. 
Dec.  668.  The  case  of  State  ▼•  Clarke,  83  N. 
H.  829,  66  Am.  Dec.  728,  appears  to  be  very 
much  in  point  The  court  said  of  a  isdmilar 
enterprise: 

**The  Jury  were  well  warranted  in  finding 
that,  according  to  some  scheme  upon  which  the 
defendants  professed  to  act,  there  was  a  cor- 
respondence between  the  numbers  placed  on  the 
books  purchased  and  the  different  articles  pro- 
posed as  gifts  or  prizes,  bv  which,  when  the 
book  was  purchased,  the  defendants  ascertained 
what  gift  or  prize  the  purchaser  was  entitled  to 
have,  according  to  their  scheme.  The  defend- 
ants, on  the  evidence,  appear  to  have  held  out 
that  notion  to  the  public,  and  the  jury  were  at 
liberty  to  find  that,  so  far.  at  least,  the  business 
was  fairly  conducted.  The  purchaser  did  not 
know,  when  he  bought  his  book  and  paid  his 
money,  what  prize  or  gift  the  number  on  it 
would  entitle  him  to  receive,  and  it  was  with 
him  as  much  a  matter  of  lot  and  chance  as 
if  he  had  drawn  the  number  from  a  hat.  He 
paid  more  than  the  book  was  worth,  and  the  ex- 
cess must  be  understood  to  have  been  paid  for 
this  chance.  As  to  the  real  nature  of  the  con- 
trivance, it  stands  as  if  the  excess  had  been  paid 
for  the  chance,  without  any  sale  of  a  book  to 
color  the  transaction." 

The  same  contention  was  made  there,  as  in 
this  case,  that  the  choice  of  persons  to  re- 
ceive the  furniture  was  not  by  lot  or  chance, 
but  by  the  Judgment  of  the  company  which 
proposed  to  sell;  but  the  court  rejected  it, 
and  thus  showed  its  fallacy: 

"With  the  purdiaser,  what  prise  he  might  ob- 
tain was  a  mere  matter  of  lot  and  chance.  The 
scheme  involved  substantially  the  same  sort  of 
gambling  upon  chances  as  in  any  other  kind  of 
lottery.  It  appealed  to  the  same  disposition 
for  engaging  in  hasards  and  chances  with  the 
hope  Uiat  luck  and  good  fortune  may  give  a 
great  return  for  a  small  outlay,  and  as  we  think 
within  the  general  meaning  oi  the  word  lottery, 
and  clearly  within  the  mischief  against  which 
the  sUtute  is  aimed."  Handle  v.  State,  42  Tex. 
580. 

Defendant's   counsel,   in   their   able    and 

learned  argument,  have  cited  us  to  People 

Y.  EUiott,  74  Mich.  264,  41  N.  W.  916,  3  L. 

R»  A.  403,  16  Am.  St  Rep.  640;    but,  upon 

examining  the  case,  we  find  this  stated: 

"It  is  not  the  drawing  of  the  lots,  but  the  dis- 
posing and  selling  of  the  chances,  that  brings 
the  case  within  the  statute.  It'  is  promoting  the 
lottery  for  money  by  paying  the  mone^  for  the 
chances  of  receiving  more.  It  is  of  little  con- 
sequence where  the  drawing  takes  place.  These 
views  to  some  extent  will  be  found  supported  in 
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the  foQowing  authorities:  (Citing  many  cases.) 
It  is  thought  by  counsel  for  defendant  that  this 
case  is  ruled  by  People  ▼.  ReiUy,  60  Mich.  384 
[15  N.  W.  520,  45  Am.  Rep.  47].  That  case, 
however,  is  different  There  the  contingency 
was  one  upon  which  the  parties  interested  could 
exercise  their  reason  and  judgment  under  an 
agreement  upon  which  the  money  was  paid  and 
was  In  its  nature  executory.  In  this  case  the 
money  Tjfas  paid  when  the  chance  was  obtained, 
and  there  was  no  opportunity  for  exercising  the 
reason  or  judgment  or  any  other  faculty  of  the 
mind;   and  hence  Uie  lottery." 

We  think  this  substantially  supports  our 
view  of  the  questlozL    So  far  as  we  can  see 
from  the  eyidence,  the  managers  of  the  **Mu- 
tuttl   Supply  Company"  exercised  no  more 
than  an  arbitrary  choice  of  its  customers  as 
recipients  of  its  gifts;    but,  however  that 
may  be  In  fact,  the  vice  of  the  whole  scheme 
lies  farther  back  than  that,  and  is  found  in 
the  "dumce"  which  the  customer  takes  when 
he  pays  his  money  under  the  terms  of  the 
contract   and   the   temptation   held   out  to 
arouse  the  gambling  spirit,  which  is  Just  as 
evil  and  debasing  as  if  there  were  any  other 
kind  of  chance  taken,  and,  besides,  if  he  fails 
once  or  twice,  or  more  times  to  win  the  prize, 
and  discontinues  pasring,  he  loses  all  that  he 
has  paid.    So  that  if  tempted  by  this  conning 
device,  which  so  insidiously  appeals  to  this 
gambling  instinct,  his  money  is  risked  in  the 
hope  of  drawing  a  piece  of  furniture  of  mudh 
larger  value,  the  person  so  investing  it  may 
lose  or  win,  and  in  either  event  may  retire, 
f  oi^eiting  what  he  had  paid  in  the  one  case, 
and   retaining  what  he  has  drawn  in  the 
other  as  the  profit  of  his  venture.    The  only 
difference  between  this  case  and  that  of  State 
V.  Perry,  154  N.  O.  616,  70  S.  B.  387,  is  that 
there  the  suit  of  clothing  was  drawn  by  lot; 
but  there  is  the  same  element  of  chance  here, 
even  if  in  a  less  degree,  as  there  is  no  rule 
or  standard  for  the  investor  to  determine 
what  his  luck  will  be,  nor  can  the  managers 
of  the  scheme  forecast  at  the  time  of  hazard 
what  the  result  will.  be.    Mr&  Jacobs,  as  the 
evidence  shows,  performed  no  services,  if  any 
at  all,  until  after  she  had  received  the  ward- 
robe, which  she  exhibited  and  extolled  to  her 
friends,  who  doubtless  considered  it  a  good 
return  for  so  small  an  outlay  in  money,  and 
concluded  to  take  the  same  risk,  hoping  to 
be  favored  with  the  same  kind  of  good  for- 
tune.    The  temptation  was  increased  by  hold- 
ing cot  that  they  might  not  lose  if  they  con- 
tinued in  the  game  to  ihe  end.    State  v.  Per- 
ry, supra,  where  we  held,  citing  25  Cyc.  1639: 

*'Siiit  dubs,  the  members  of  which  pay  weekly 
dues  and  have  weekly  drawings  for  suits,  the 
unsuccessful  members  being  entitled  to  receive 
a  suit  eventually,  after  the  payment  of  a  stip- 
ulated amount,  or  to  withdraw  and  take  out  in 
trade  the  installments  which  they  have  paid, 
are  lottery  schemes." 


««i 


We  further  said  in  that  case: 

It  will  be  seen  by  examination  of  the  au- 
thorities that  chance  is  an  essential  element  of 
a  lottery,  whether  that  chance  be  as  to  any  re- 
turn, or  merely  as  to  the  amount  or  value  of 
the  return ;  and,  as  thus  considered,  where  there 
is  a  hazard  in  which  sums  are  ventured  upon 
the  chance  of  obtaining  a  greater  value,  the 
scheme  partakes  of  the  nature  of  a  lottery :  that 
is,  something  gained  or  won  by  lot  5  words 
and  Phrases,  pp.  4245  and  4246,  where  many 
cases  are  collected.  The  definition  of  the  term 
lottery,'  given  above,  has  been  approved  by  this 
court.    Stote  v.  Lumsden,  89  N.  C.  572." 

In  the  view  we  take  of  the  case,  it  comes 

within  that  principle,   and  the  courts  will 

not  be  deceived  or  misled  by  attractive  names 

or  professions  of  honest  Intentions.    Aa  said 

by  the  court  in  State  v.  Morris,  77  N.  CL  at 

p.  516,  referring  to  the  language  of  Justice 

Grier  in  Phalen  v.  Virginia,  8  How.  168,  12 

L.  Ed.  1030: 

"The  'North  Carolina  Beneficial  Association' 
is  an  imposing  title,  but  the  law  has  pronounced 
it  in  its  lottery  features  to  be  a  cheat  and  a 
nuisance  to  be  suppressed  like  other  public 
pestilences.  Of  all  the  forms  of  gambling,  it 
is  the  most  widespread  and  disastrous,  entering 
almost  every  dwelling,  reaching  every  class, 
preying  upon  the  hard  earnings  of  the  poor, 
and  plundering  the  ignorant  and  simple." 

Having  decided  this  question  against  de- 
fendant, it  follows  that,  if  we  are  right,  there 
is  nothing  in  the  ease  involving  the  violation 
of  defendant's  rights  under  the  fourte^ith 
amendment  to  the  federal  Constitution.  The 
state  has  the  right  to  enforce  all  needful 
poUce  laws  and  regulations  for  the  preserva- 
tion of  the  health,  morals,  and  safety  of  the 
people,  and  especially  for  the  suppression  of 
lotteries.  Boyd  v.  Alabama,  94  U.  S.  645,  24 
L.  Ed.  802;  Stone  v.  Mississippi,  101  U.  S. 
814,  25  L.  Ed.  1079;  Douglas  v.  Kentucky, 
168  U.  S.  488,  18  Sup.  Ct  199,  42  L.  Ed.  553. 
The  Legislature  may  not,  under  the  guise 
of  protecting  the  public  interests,  arbitrarily 
interfere  with  private  business,  or  impose 
unusual  and  unnecessary  restrictions  upon 
lawful  occupations.  In  other  words,  its  de- 
termination of  its  police  powers  is  not  final 
or  conclusive,  but  is  subject  to  the  supervi- 
sion of  the  courts.  This  must  needs  be  so, 
and  it  was  so  definitely  held  in  Lawton  v. 
Steele,  152  U.  S.  133,  14  Sup.  Ct  499,  38  L. 
Ed.  385;  but  no  violation  of  private  right 
is  presented  in  this  case. 

We  are  also  inclined  to  the  opinion  that 
the  Legislature  intended  by  the  last  words  of 
section  3726,  being  the  amendment  made  by 
Acts  of  1874-75,  a  96,  to  enlarge  the  scope  of 
the  previous  enactment  so  as  to  include  en- 
terprises of  this  kind ;  but  it  is  unnecessary 
to  decide  this  question,  as  it  is  sufficient  to 
hold  that  the  scheme  is  a  lottery  within  the 
Intent  and  meaning  of  the  statute. 

No  error. 
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F.  S.  ROYSTBR  GUANO  CO.  OF  VIRGIN- 
IA, Inc.,  ▼.  LUMBER  CO.  et  al. 

(No.  71.) 

(Supreme  Court  of  North  Carolina.    Feb.  24, 

1915.) 

1.  iNJUNctaoN  ^=>163— Tempobart  Injunc- 
tion—Continuance. 

Where  a  permanent  injunction  is  the  sole 
object  of  the  action  and  the  evidence  raises  a 
serious  question  as  to  the  facts  affecting  plain- 
tiff's rights,  a  temporary  injunction  should  be 
continued  until  final  hearing. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §§  357-371;    Dec.  Dig.  <g=>163.] 

2.  Municipal  Cobpobations  ^=>680,  681  — 
Streets— CoNTBOL  Oveb— Nuisance. 

While  streets  are  subject  to  the  control  and 
management  of  city  authorities,  such  authori- 
ties cannot  alien  or  otherwise  incumber  the 
streets,  but  must  hold  them  for  public  use  only. 
Hence  they  have  no  authority  to  allow  the  erec- 
tion of  a  hoist  over  a  street  which  will  impair 
its  usefulness,  such  a  permanent  encroachment 
being  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1450-1466;  Dec 
Dig.  t8s»680,  681.] 

Appeal  from  Superior  Court,  Edgecombe 
County;   Ferguson,  Judge. 

Action  by  the  F.  S.  Royster  Guano  Com- 
pany of  Virginia,  Incorporated,  against  the 
Lumber  Company  and  others.  A  motion  for 
injunction  to  the  final  hearing  was  denied, 
and  plaintiff  appeals.    Reversed. 

Gilliam  &  Gilliam,  of  Tarboro,  for  appel- 
lant AUsbrook  &  Phillips,  of  Tarboro,  for 
appellees. 

BROWN,  J.  The  object  of  this  action  is 
to  enjoin  the  defendants  from  erecting  across 
a  public  street  of  the  town  of  Tarboro  an 
electric  trolley  or  hoist  The  facts  are,  as 
set  forth  in  the  complaint  and  supported  by 
affidavits,  that  the  defendants  have  built  an 
electric  trolley  or  hoist,  supported  by  posts 
across  the  alleged  public  street  of  the  town 
of  Tarboro,  leading  from  the  East  Carolina 
Railway  to  the  river,  over  which  it  is  pro- 
posed to  transport  the  logs  and  other  articles 
of  transportation  from  Tar  river  to  the  de- 
fendant's factory,  and  also  much  of  its  fin- 
ished product  This  hoist*  is  about  12  feet 
above  the  level  of  the  ground.  Under  it 
every  team  must  pass  in  going  to  and  fro 
from  the  plainttfTs  factory  and  the  public 
boat  landing  on  Tar  river.  The  street  in 
question  has  been  opened  and  in  public  use 
for  a  great  many  years,  and  is  the  only  pas- 
sageway to  the  plaintifTs  factory  or  to  the 
boat  landing.  Many  affidavits  tend  to  prove 
that  the  operation  of  this  hoist  is  calculated 
to  frighten  teams  and  is  attended  with  dan- 
ger; that  many  customers  of  the  plain- 
tiff would  be  unwilling  to  patronize  the 
plaintiff  and  risk  their  teams  passing  under 
it;  that,  by  reason  of  the  obstruction  of 
this  street  by  this  electric  hoist,  the  plaintiff 
would  lose  many  customers,  would  have  to 
abandon  Its  plant,  and  would  suffer  irrepara- 


ble damage.  The  defendants  are  private  oor- 
porationa  In  August,  1914,  Mr.  H.  C. 
Bridgers,  who  is  likewise  controlling  owner 
of  the  Lumber  Company,  appeared  beforfe  the 
board  of  commissioners  of  the  town  of  Tar- 
boro and  asked  permission  to  install  an  elec- 
tric hoist  across  the  street  leading  to  the 
boat  landing  for  the  purpose  of  loading  and 
unloading  freight  of  ^t  company.  He 
stated  to  the  board  that  the  public  would  not 
be  inconvenienced.  At  a  regular  meeting  of 
the  board  on  August  10th,  the  following  pro- 
ceedings were  had,  as  appears  from  the  min- 
utes of  said  board: 

"Commissioners  J.  D.  Jenkins  and  M.  P.  Wil- 
liams, as  representing  the  committee  appointed 
to  investigate  the  request  of  Mr.  H.  C.  bridgers 
asking  the  board's  permission  to  cross  the  street 
leading  to  the  boat  landing  with  electric  hoist, 
reported  they  saw  no  objection  to  letting  this 
hoist  be  installed,  provided  the  bottom  of  said 
hoist  be  12  feet  above  the  street  and  if  this  be- 
came a  nuisance,  that  the  board  had  a  right  to 
rescind  order  at  a  later  date.  On  motion  of 
Commissioner  R.  H.  Hyman,  it  was  ordered  by 
the  board  that  permission  be  granted  Mr.  Bridg- 
ers to  cross  the  street  with  his  hoist,  provided 
the  town  had  legal  authority  to  do  so,  and  if 
not,  Mr.  Bridgers  was  to  remove  the  hoist" 

[1]  The  above  order  of  the  commissioners 
is  the  authority  under  which  the  electric 
hoist  was  erected.  That  order  seems  to  rec- 
ognize the  fact  that  the  passway  over  which 
the  hoist  was  located  is  a  public  street  of 
the  town.  It  is  well  settled  that  where  a 
permanent  injunction  is  the  sole  object  of 
the  action,  and  the  evidence  raises  serious 
question  as  to  the  facts  affecting  the  plain- 
tiff's right,  the  temporary  injunction  should 
be  continued  to  the  final  hearing.  Stancill 
v.  Joyner,  159  N.  C.  617,  75  S.  E.  853 ;  Tlse 
V.  Whitaker,  144  N.  C.  507,  67  S.  B.  210. 

[2]  It  is  generally  held  that  the  public 
streets  of  a  city  are  dedicated  to  the  public 
and  for  public  use.  While  they  are  subject 
to  the  control  and  management  of  the  dty 
authorities,  they  have  not  power  to  alien  or 
otherwise  incumber  the  streets,  but  must 
hold  them  for  public  uses  only,  and  they  have 
no  right,  generally  speaking,  to  grant  an 
easement  or  right  other  than  of  a  public 
nature.  A  permanent  encroachment  or  a 
permanent  obstruction  of  it  is  in  law  a  nui- 
sance. 

We  have  held,  in  Butler  v.  Tobacco  Co., 

152  N.  C.  page  416,  68  S.  £2.  12,  136  Am.  St 

Rep.  831: 

"The  town  authorities  hold  the  streets  in 
trust  for  the  purpose  of  public  traffic,  and  can- 
not, in  the  absence  of  statutory  power,  grant  to 
any  one  the  right  to  obstruct  the  street,  to  the 
inconvenience  of  the  public,  even  for  public  pur- 
poses, and  for  private  purposes  not  at  all, 
*  *  *  for  the  entire  street  from  'side  to  side, 
and  from  end  to  end,  belongs  to  the  public'  " 

In  State  v.  Edens,  85  N.  C.  page  522,  It 

is  said: 

"Any  permanent  obstruction  to  a  public  lilgh- 
way,  such  as  would  be  caused  by  the  erection  of 
a  fence  or  building  thereon,  is  of  itself  a  nui- 
sance, though  it  should  not  operate  as  an  ac- 
tual obstacle  to  travel,  or  work  a  positive  in- 
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convenience  to  any  one.  It  is  an  encroach- 
ment  upon  a  public  right,  and  as  such  is  not  per- 
Qiittod  by  the  law  to  be  done  with  impunity." 

'J'his  case  is  cited  in  the  note  of  Hagers- 

town  V.  Whltmer,  99  L.  R.  A.   662,  where 

there  is  a  lengthy  discussion  of  obstruction 

of  public  streets  by  buildings,  fences,  and 

the  like.     This   case  and   notes  fully  and 

abundantly  sustain  the  proposition  that  any 

reasonable   interruption   of   the   publdc   use 

of  a  street  is  an  unlawful  obstruction  and  a 

permanent  obstruction,  in  law  a  nuisance. 

See,  also,  Hibbard  v.  City  of  Chicago,  173 

IlL  9U  50  N.  E.  256,  40  L.  R.  A.  621 ;   Oalla- 

han  ▼.  Oilman,  107  N.  T.  360,  14  N.  B.  264, 

1  Am.  St  Rep.  831.    In  the  latter  case  it  is 

said: 

"The  primary  purpose  of  streets  is  use  by  the 
public  for  travel  and  transportation,  and  the 
general  rule  is  that  any  obstruction  of  a  street 
or  encroachment  thereon  which  interferes  with 
sudi  use  is  a  public  nuisance.  But  there  are 
exceptions  to  tne  general  rule,  born  of  neces- 
sity and  justified  by  public  convenience.  An 
abutting  owner  engaged  in  building  may  tem- 
porarily encroach  upon  a  street  by  the  deposit 
of  building  materialB.  A  tradesman  may  con- 
vey goods  into  the  street  to  or  from  his  adjoin- 
ing store.  A  coach  or  omnibus  may  stop  in  the 
street  to  take  up  or  set  down  passengers.  But 
all  such  interruptions  and  obstructions  of  streets 
must  be  justified  by  necessity  and  must,  also, 
be  reasonable  with  reference  to  the  rights  of 
the  public,  which  may  not  be  sacrificed  or  dis- 
regarded." 

See  Abendroth  v.  R.  R.,  122  N.  Y.  1,  25  N. 

E.  406,  11  L.  R.  A  634,  10  Am.  St  Rep.  461 ; 

White  v.  R.  Jl.,  113  N.  O.  610,  18  S.  B.  330, 

22  L.  R.  A.  627,  37  Am.  St  Rep.  639 ;  28  Cya 

p.  873,  where  it  is  said : 

"Except  where  authorized  by  the  Lfegislature, 
a  municipality  has  no  power  to  grant  the  ri^ht 
to  use  a  street  in  a  manner  not  consistent  with 
the  right  d  the  public." 

We  think  his  honor  erred  in  dlssolying 

the  injunction. 

Reversed. 


(16S  N.  C.  388) 

THOMPSON  et  aL  ▼.  BATTS  et  at    (No.  69.) 

(Supreme  Court  of  North  Carolina.     Feb.  24, 

1915.) 

1.  Desds  ^=>13— Estates  Cbbatbd— Remain- 
deb— Heibs  OF  Gbantob. 

At  common  law  a  remainder  to  the  heirs 
of  a  grantor  after  a  particular  estate  granted 
to  another  was  void  unless  it  was  apparent  from 
the  instrument  that  the  word  ''heirs"  was  in- 
tended to  mean  children,  since  no  one  could 
be  .the  heir  of  a  living  person,  and  the  estate 
reverted  to  the  grantor  himself  at  the  termina- 
tion of  the  particular  estate. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  U  21,  22 ;  Dec.  Dig.  <S=>13.] 

2.  Deeds  ^=:»105  —  Estates  Cbeatbd  —  Rb- 
y^T  jf  deb*~*  Statute. 

Under  Revisal  1905,  §  1583,  piovidhig  that 
any  limitation  to  the  heirs  of  a  living  person 
shall  be  construed  to  mean  the  children  of  such 
person,  unless  a  contrary  intent  appears,  an 
antenuptial  deed  by  a  widower  who  had  chil- 
dren by  bis  first  wife  then  living,  to  bis  second 
wife,  conveying  the  land  to  her  for  life,  re- 
mainder to  her  children,  the  issue  of  the  mar- 
riage, and  on  failure  of  issue  to  revert  to  the 


heirs  of  the  grantor,  conveys  the  remainder  to 
the  children  by  the  first  wife,  and  the  grantor 
could  not  devise  the  fee  away  from  them ;  since 
that  statute,  though  not  applying  where  the 
remainder  is  granted  to  the  heirs  of  the  gran- 
tee of  the  particular  estate^  does  apply  to  a  re- 
mainder to  the  grantor's  heirs  after  a  particular 
estate. 

[Ed.  Note. — For  other  cases,  see  Deeds,  CSent. 
Dig.  §S  278-291,  372-374;  Dec.  Dig.  «»105.] 

Appeal  from  Superior  Court,  Wilson  Coun- 
ty; Ferguson,  Judge. 

Action  by  T.  J.  Thompson  and  others 
against  N.  A.  Batts  and  others  for  partition. 
From  a  decree  finding  the  defendants  sole 
owners  of  the  property,  the  plaintiffs  appeaL 
Reversed. 

This  is  a  proceeding  for  partition  of  a 
tract  of  land  which  originally  belonged  to 
Alfred  Thompson,  who  was  twice  married. 
He  had  chUdren  by  the  first  marriage,  and 
no  children  by  the  second  marriage. 

On  February  6,  1879,  in  contemplation  of 

his  second  marriage,  he  executed  a  deed  to 

his  intended  wife,  Martha  Jane,  conveying 

the  land  in  controversy  for  life,  and  with 

the  following  limitations: 

"The  aforesaid  tract  of  land  to  descend  to 
the  heirs  of  the  body  of  said  Martha  Jane  in 
fee  simple,  the  issue  of  such  marriage,  and  on 
failure  of  issue  to  revert  to  the  heirs  of  said 
Thompson.*' 

Alfred  Thompson  died  before  his  wife, 
leaving  those  represented  by  the  plaintiffs  as 
his  heirs,  and  also  leaving  a  will  in  which  he 
devised  the  land  to  those  represented  by  the 
defendants. 

His  honor  held  that,  upon  the  death  of 
Martha  Jane  without  issue,  the  title  revert- 
ed to  Alfred  Thompson  and  passed  to  the 
defendants  by  his  will,  and  entered  judg- 
ment accordingly,  and  the  plaintiffs  excepted 
and  appealed. 

F.  A.  &  S.  A.  Woodard,  of  Wilson,  Jacob  • 
Battle,  of  Rocky  Mount,  and  Winston  &  Biggs 
and  Robert  C.  Strong,  all  of  Raleigh,  for  ap- 
pellants.   W.  A.  Finch  and  H.  Q.  Connor,  Jr., 
both  of  Wilson,  for  appellees. 

ALLEN,  J.  [1]  The  plaintiffs  contend  that 
the  words  in  the  deed  '*the  heirs  of  said 
Thompson**  mean  children,  and  that  they 
take  by  way  of  contingent  remainder;  while 
the  contention  of  the  defendants  is  that,  the 
word  "heirs"  being  used  in  connection  with 
the  name  of  the  grantor,  there  can  be  no  re- 
mainder, upon  the  familiar  maxim,  "Nemo 
est  hsres  viventis,*'  and  that  upon  the  hap- 
pening of  the  contingency  the  estate  reverted 
to  the  grantor  and  passed  to  them  under  his 
will.  This  position  of  the  defendants  seems 
to  have  prevailed  at  common  law;  the  prin- 
ciple being  that,  as  no  one  could  be  heir  to 
the  living,  the  attempted  limitation  to  the 
heirs  of  a  living  person  was  void,  and,  being 
void  upon  the  happening  of  the  contingency 
and  the  determination  of  the  intermediate 
estate,  there  was  a  reverter  to  the  grantor. 
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Fearne  sajB  (page  61): 

"A  limitation  to  the  right  heirs  of  the  gran- 
tor will  continue  in  himself  as  the  reversion  in 
fee.  As,  where  a  fine  was  levied  to  the  use  of 
the  wife  of  the  conusor  for  life,  remainder  to 
the  use  of  B.  in  tail,  remainder  to  the  use  of 
the  right  heirs  of  the  conusor,  it  was  adjudged 
that  the  limitation  of  the  use  to  the  right  heirs 
of  the  conusor  was  void,  for  that  the  old  use  of 
the  fee  continued  in  him  as  a  reversion." 

In  Read  &  Morpeth  v.  Bvington,  Moore  K^ 

B.  284,  it  was  ruled  that: 

"If  a  man  seised  in  fee  make  a  feoffment  to 
the  use  of  A.  in  tail  or  for  life,  remainder  to 
the  use  of  his  own  right  heirs,  the  land,  upon 
the  death  of  A.  without  issue,  returns  to  the 
feoffor  as  his  ancient  reversion,  and  does  not 
rest  in  his  right  heir  as  a  remainder  by  pur- 
chase." 

Sir  Edward  (!k>ke  says: 

"If  a  man  make  a  gift  in  taile,  or  a  lease  for 
life,  the  remainder  to  his  own  right  heirs,  this 
remainder  is  void  and  he  hath  the  reversion  in 
him,  for  the  ancestor  during  his  life  beareth  in 
his  body  (in  the  judgment  of  law)  all  his  heirs." 
Co.  Litt  22. 

In  Hargrave  &  Butler's  notes,  first  Amer- 
ican edition,  from  the  nineteenth  London 
edition  of  1853,  one  of  the  notes  to  this  sec- 
tion states  the  following  case,  being  note  8: 

"Feoffment  to  the  use  of  a  feoffee  for  forty 
years,  remainder  to  'B*  in  tail,  remainder  to 
the  right  heirs  of  the  feoffor.  It  is  the  old 
reversion,  and  the  feoffor  may  devise  it;  for 
the  use  returned  to  the  feoffer  for  want  of  con- 
sideration to  retain  it  in  the  feoffee  till  the 
death  of  the  feoffor." 

See,  alao,  2  Washb.  Real  Property,  692, 
and  Robinson  y.  Blankenship,  116  Tenn.  394, 
92  S.  W.  854,  24  A.  &  E.  Ency.  L.  398. 

The  same  principle  is  recognized  In  King 

v.   Scoggin,  92  N.  O.  99,  53  Am.  Rep.  410, 

where  the  court  says: 

"It  is  true  remainders  are  created  by  deed  or 
writing,  but  the  estate  is  sometimes  created  so 
that  what  is  called  a  remainder  is,  in  effect, 
.  only  a  reversion ;  as,  for  instance,  when  an  es- 
*  tate  is  pven  to  one  for  life,  remainder  to  the 
right  heirs  of  the  grantor  (2  Washburn  on  Real 
Property,  692;  Burton  on  Real  Property,  51), 
and  this  must  be  the  kind  of  remainder  classed 
with  reversions  which  go  to  the  donor  or  to 
him  who  can  make  himself  heir  to  him." 

This  rule  as  to  the  effect  of  using  the  word 

"heirs"  In  connection  with  a  living  person 

was  not  invariable  at  common  law,  as  Is 

pointed  out  by  Justice  Walker  in  Campbell  v. 

Everhart,  139  N.  C.  511,  52  S.  E.  201.     He 

says: 

"It  appears  to  have  been  established  by  the 
authorities  that  prima  facie  the  word  *heir' 
should  be  taken  in  its  strict  legal  sense,  but,  if 
there  was  a  plain  demonstration  in  the  will 
that  the  testator  used  it  in  a  different  sense, 
the  court  would  assign  that  meaning  to  it; 
what  was  sufficient  to  show  that  the  testator 
did  not  intend  that  it  should  have  its  technical 
construction  depending  largely  upon  the  lan- 
guage employed  in  connection  with  it  and  the 
circumstances  under  which  the  word  was  used. 
Broom's  Legal  Maxims  (8th  Ed.)  521,  marginal 
page  523.  It  was  likewise  held  in  the  case  of 
a  will  that  the  rule  had  no  place,  if  the  testa- 
tor knew  of  the  existence  of  the  parents  and 
intended  his  devise  to  take  effect  during  his 
life.  Broom,  524.  ♦  ♦  •  But  the  maxim  was 
also  extended  to  deeds,  and  a  limitation  (the 
word  is  here  used  in  the  sense  of  conveyance) 


'to  the  heirs  of  a  person'  who  is  living  waa  held 
to  be  void  for  uncertainty,  as  no  one  can  in 
any  proper  sense  be  the  heir  of  a  living  person, 
and  it  could  not  therefore  be  known  who  were 
to  have  the  benefit  of  the  conveyance,  but  it 
was  likewise  the  rule  in  regard 'to  a  deed  that, 
if  anything  appeared  on  its  face  to  indicate 
that  the  grantor  used  the  word  ^heirs*  as  desig- 
natio  persoQarum,  or  if  a  preceding  estate  was 
created  so  as  to  make  the  limitations  to  the 
heirs  of  the  living  person  a  contingent  remain- 
der depending  for  its  vesting  upon  the  event 
of  the  death  of  the  ancestor  before  the  life  es- 
tate terminated,  the  word  'heirs'  was  conatrued 
to  mean  children.*' 

[2]  Assuming,  however,  that  the  principle 
prevails  with  us  unimpaired,  except,  as  chang- 
ed by  statute,  It  remains  to  consider  the  ef- 
fect of  Revisal,  f  1583,  which  was  adopted 
In  this  state  in  1827,  and  reads  as  follows: 

"Any  limitation  by  deed,  will,  or  other  writing^ 
to  the  heirs  of  a  living  person,  shall  be  con- 
strued to  be  to  the  children  of  such  person,  un- 
less a  contrary  intention  appear  by  the  deed  or 
will." 

The  learned  counsel  for  appellees,  adyerting 

to  the  position  of  the  plaintiffs  that  the  word 

"heirs"  In  the  deed  means  children  under  the 

statute,  says: 

"This  would  possibly  have  been  so,  had  there 
been  no  intervening  estate  conveyed;  but  an 
estate  having  been  conveyed  to  Martha  Jane 
Edmundson  with  the  contingent  limitation  over, 
which  possibly  might  vest  and  thereby  defeat 
any  estate  in  the  heirs  of  Alfred  Thompson, 
would  take  this  out  of  the  terms  of  the  stat- 
ute." 

And  In  support  of  his  view  he  relies  on 
Jones  y.  Ragsdale,  141  N.  0.  200,  53  S.  E. 
842 ;  Marsh  y.  Griffin,  136  N.  C.  334,  48  S.  £. 
735. 

We  do  not  agree  with  counsel  that  the  rule 
of  construction  declared  by  the  statute  does 
not  operate  when  an  Intervening  estate  is 
conveyed,  nor  do  we  think  the  authoritleB 
dted  support  this  contention,  but  that  the 
effect  of  the  decisions  la  that,  where  there  is 
a  conveyance  to  a  living  person  with  a  limita- 
tion to  his  heirs,  the  statute  is  not  applicable, 
which  is  not  our  case,  because  here  the  limi- 
tation is  to  the  heirs  of  the  grantor  and  not 
to  the  heir  of  the  grantee. 

The  words  in  the  habendum  in  the  Marsh 

Case  were: 

'*To  her,  the  party  of  the  second  part,  her 
heirs  and  assigns  during  her  natural  life,  and 
at  her  death  then  to  belong  to  her  bodily  heirs, 
to  have  and  to  hold  in  fee-simple  forever." 

And  the  court  said: 

'*The  contention  that  this  deed  gave  her  only 
a  tenancy  in  common  with  her  children  is  un- 
founded. The  Code,  §  1320,  providing  that  a 
limitation  *to  the  heirs  of  a  living  person  shall 
be  construed  to  be  the  children  of  such  person/ 
applies  only  when  there  is  no  precedent  estate 
conveyed  to  said  living  person,  else  it  would 
not  only  repeal  the  rule  m  Shelley's  Case,  but 
would  pervert  every  conveyance  to  'A.  and  his 
heirs'  into  something  entirely  different  from 
what  those  words  have  always  been  understood 
to  mean." 

This  language  of  the  court  was  quoted  with 
approval  in  the  Jones  Case  and  applied  to  a 
conveyance  to — 

"Zilphia  S.  Jones  and  her  heirs  by  her  present 
husband,  Levy  Jones,  the  land  in  oontroversy 
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^  •  ^  to  have  and  to  hold  the  said  land  and 
appurtenances  thereunto  belonging,  to  the  said 
Zilphia  Jones  and  her  heirs  by  her  present  hus- 
band, and  assigns  to  her  only  use  and  behoof." 

We  are  therefore  without  decision  upon  the 
statute  upon  the  facts  presented  here,  and, 
as  the  case  of  the  defendants  rests  upon  the 
position  that  the  limitation  ta  the  deed  is  to 
the  heirs  of  a  living  person,  we  must  give 
effect  to  the  statute,  and  hold  that  "heirs^ 
'*8hall  be  construed  to  be  the  children  of 
such  person,"  as  no  contrary  intent  appears 
in  the  deed. 

An  examination  of  the  entire  deed  indicates 
very  clearly  that  the  grantor  did  not  antici- 
pate that  he  would  survive  his  wife,  or  that 
there  was  a  possibility  of  reverter  to  him. 
He  conveys  the  land  in  lieu  of  dower,  and 
immediately  following  the  clause  we  have 
been  considering  provides: 

"That  the  said  Martha  Jane  shall  have  one 
year*s  provision  for  self  and  family  out  of  the 
personal  estate  of  said  Hiompson  at  his  death, 
to  be  set  apart  to  her  in  the  usual  way;  and 
also  two  feather  beds,  now  her  own;  in  addi- 
tion thereto  it  is  agreed  that  the  said  Martha 
Jane  shall  receive  a  child's  part  of  the  personal 
estate  of  said  Thompson  at  his  death.  And 
should  said  Thompson  hereafter  acquire  any 
real  estate  the  said  Martha  Jane  may  dower 
on  the  same." 

Upon  careful  consideration  of  the  case,  be- 
ing of  opinion  that  ''heirs"  is  to  be  construed 
children,  and,  as  such,  they  take  by  way  of 
contingent  remainder,  the  Judgment  la  re- 
versed. 

Reversed. 


(168  N.  C.  828) 

ZOLUGOFFER  v.  ZOLLICOFFEB  et  al. 

(No.  H4.) 

(Supreme  Court  -of  North  Carolina.    Feb.  24. 

1915.) 

1.  Gifts  ^=:»2&— Inter  Vivos— Stock  GEimr- 
icATs— Deuvxbt. 

An  owner  of  a  stock  certificate  desired  to 
give  it  to  a  grandchild.  She  requested  the 
grandchild's  father  to  take  it  and  hold  it  for 
her,  but  be  decUned,  stating  that  the  owner* 
was  the  one  to  hold  it  The  owner  placed  it  in 
her  Bible  for  safe-keeping,  and  thereafter  stat- 
ed that  she  had  given  the  certificate  to  the 
grandchild.  Eeld  to  justify  a  finding  of  the  nec- 
essary delivery  of  the  stock  certificate,  so  as  to 
make  a  gift  inter  vivos. 

[Eid.  Note.— For  other  cases,  see  Gifts,  Ont 
IMg.  i  60 ;   Dec.  Dig.  ^s>29.] 

2.  Trial  ^=3»139— Question  job  Jurt-^Evi- 

OXNCE. 

Evidence,  thovqgh  slight,  but  more  than  a 
scintilla,  carries  the  case  to  the  jury. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent 
I^.  H  332,  383,  83S.341,  365;    Dec  Dig.  <9=s> 

8.  Witnesses  (e=»139  —  Tsanbaotionb  with 
Deceased  Persons. 

Testimony  of  a  iguardlan,  suing  an  execu- 
tor to  establish  a  gift  made  by  testatrix  to  the 
fuardian's  ward  as  to  what  occurred  between 
testatrix  and  the  executor,  was  admissible  as 
against  the  objection  that  the  guardian  could 
not  testify  as  to  any  communication  or  trana- 
sotion  between  himself  and  testatrix. 

(£M.   Note.— For  other  cases,  see  Witnesses, 
Cexit  Dig.  H  582-697;    Dec.  Dig.  «=b>13».] 


4.  Affeai.  and  Error  ^=3»1053  —  HARm^BSfi 
Error— Gifts  Inter  Vivos— Suit  to  Es- 
tablish—Evidence. 

In  a  suit  against  an  executor  to  establish 
a  gift  inter  vivos  made  b^  testatrix,  the  admis- 
sion of  the  subsequent  will  of  testatrix,  folio w- 
.ed  by  the  court's  charge  that  the  will  did  not 
create  any  trust  in  the  property  forming  the 
subject  of  the  alleged  gift,  was  not  erroneous. 

[Ed.  Note.— For  other  cases  see  Appeal  arid  Er- 
ror, Cent J)ig.  §§  4178-4184 ;   DecDig.  <©=»1053.} 

6.  Trial  ^=>260— Issues— Requisites. 

Where  the  issues  submitted  presented  the 
matters  involved,  it  was  not  error  to  reject  ia- 
soes  tendered  by  the  defeated  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  IS  651-659;   Dec.  Dig.  <8=»260.] 

6«  Trial  ^s»256— Instruotionb  —  Requests 
—Necessity. 

A  party  desiring  more  specific  instructions 
on  a  subject  than  those  given  by  the  court  must 
request  them  or  he  cannot  complain  on  appeal. 

'  [Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfe.  U  628-^1;  Dec.  Dig.  <8s»25(i.] 

Appeal  from  Superior  Court,  Halifax  Coun- 
ty;  Bond,  Judge. 

Action  by  D.  B.  Zollicoffer,  gnardian  of 
Catherine  A.  Zollicoffer,  against  El  T.  Zolli- 
coffer, executor,  and  another,  executrix  of 
Mrs.  S.  A.  Thomas,  deceased.  From  a  judg- 
ment for  plaintiff,  defendants  appeaL  Af- 
firmed. 

The  plaintiff,  D.  B.  Zollicoffer,  brought  this 
action,  as  guardian,  to  recover  for  his  ward, 
Catherine  A.  Zollicoffer,  who  is  his  daugh- 
ter, a  certain  certificate  for  ten  shares  of 
stock  in  the  Roanoke  Bridge  Company  of 
the  par  value  of  $1,000.  The  bridge  company 
has  no  Interest  in  the  action,  being  only  a 
nominal  defendant,  and  agreeing  to  traiisfer 
the  stock  on  its  books  and  issue  a  certificate 
therefor  to  whomsoever  the  court  may  di- 
rect The  stock  stands  upon  the  books  of 
said  company  in  the  name  of  Mr&  S.  A. 
Thomas,  the  defendants'  ,testatrix.  The 
plaintiff  claims  the  stock  as  the  property  of 
his  ward,  for  the  reason  that  the  defendants' 
testatrix,  some  seven  months  prior  to  her 
death  and  about  four  months  prior  to  the 
making  of  her  last  will,  gave  the  certificate 
of  stock  to  his  ward.  The  defendants  admit 
that  their  testatrix  intended  at  the  time  to 
give  the  stock  to  the  ward  of  the  plaintiff, 
her  granddaughter  and  their  younger  sister, 
but  contend  that  she  failed  to  complete  the 
gift,  and  afterwards  revoked  her  intention, 
made  a  will  giving  the  ward  of  the  plaintiff 
$1,000  in  cash,  which  has  been  paid,  in  lieu 
thereof,  and  bequeathed  the  stock  to  defend- 
ants as  residuary  legatees  and  devisees  un- 
der her  will. 

The  plaintiff  married  the  only  child  and 
daughter  of  the  defendants'  testatrix.  They 
had  eight  children  living  at  the  time  of  the 
defendants'  testatrix's  death.  Mrs.  Thomas 
left  a  wUl  giving  legacies  to  her  daughter 
and  each  of  her  other  grandchildren,  and 
bequeathing  the  rest  and  residue  of  her  es- 
tate, after  paying  the  debts  and  legacies,  to 
the  defendants,  who  are  her  executor  and 
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execatrlx,  and  the  two  eldest  of  ber  grand- 
children. There  was  some  evidence  that 
Mrs.  Thomas  placed  the  certificate  of  stock, 
after  she  had  Indorsed  it  to  Catherine  A. 
Zollicofifer,  in  her  Bible;  and  it  is  admitted 
that  it  disappeared  therefrom,  ih  some  way 
unknown,  prior  to  her  death.  Before  placing 
it  in*  the  Bible,  she  had  requested  the  plain- 
tiff, who  was  not  then  guardian,  to  take  it 
and  keep  it  for  his  daughter,  Catherine  Zolll- 
coffer,  but  he  declined  to  do  so,  stating  that 
she  was  the  one  to  hold  it  for  her. 

At  the  trial,  upon  an  issue  submitted  to 
the  Jury,  they  found  that  plaintifT  is  the 
owner  of  the  certificate  of  stock,  and,  from 
the  Judgment  on  the  verdict,  the  defendants 
appealed. 

Mason,  Worrell  &  Long,  of  Jackson,  and 
George  C.  Green,  of  Weldon,  for  appellants. 
F.  S.  Spruill,  of  Rocky  Mount,  and  William 
L.  Knight  and  W.  E.  Daniel,  both  of  Weldon, 
for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  It  seems  to  us,  after  making  a 
careful  analysis  of  this  case,  that  the  ques- 
tion presented  by  it  is  largely  one  of  fkct 
Defendants  contended  that  there  was  no  evi- 
dence of  a  delivery  of  the  certificate  of  stock 
to  Catherine  A.  Zollicoffer  or  to  any  one  for 
her.  If  there  was  such  evidence,  then  it  was 
the  province  of  the  Jury  to  pass  upon  it  and 
decide  the  issue.  The  certificate  had  been 
issued  to  Mrs.  Thomas,  and  it  does  not  ap- 
pear to  have  been  denied,  and  it  would  be 
vain  to  deny,  that  she  wished  to  give  it  to 
her  granddaughter,  the  ward  of  the  plaintiff. 
She  failed  to  do  so  in  the  best  way  conceiva- 
ble; that  la,  by  indorsement  to  her  and  de- 
livery of  the  certificate,  either  to  her  per^ 
sonally,  or  to  some  one  for  her.  Her  effort 
to  do  so  miscarried,  because  the  plaintiff 
would  not  receive  the  certificate,  at  Mrs. 
Thomas'  request,  and  hold  it  for  his  daugh- 
ter, thinking  that,  for  some  reason,  it  was 
oest  for  Mrs.  Thomas  to  hold  it  for  her.  At 
any  rate,  Mrs.  Thomas  retained  the  certifi- 
cate and  placed  it  in  her  Bible  for  safe-keep- 
ing, but  some  one  either  abstracted  it  there- 
from, or  it  was  lost  or  destroyed  accidental- 
ly. It  can  make  no  material  difference,  in 
our  view  of  the  case,  how  it  disappeared,  if 
there  was  a  delivery  or  valid  transfer  of  the 
certificate  ever  made.  The  whole  case  turns 
upon  what  Mrs.  Thomas  said  or  did  in  re- 
gard to  it.'  There  was  testimony  to  the  effect 
that  she  stated,  after  the  stock  was  placed  in 
the  Bible,  that  she  had  given  it  to  her 
granddaughter,  Catherine  Zollicoffer,  and 
whether  she  had  done  so  or  not  was  man- 
ifestly a  question  for  the  Jury.  The  Judge 
submitted  it  to  the  Jury,  with  proper  in- 
structions to  find  the  fact,  placing  the  bur- 
den of  proving  the  issue  upon  the  plaintiff. 

[2]  The  evidence  of  the  fact  may  have 
been  very  slight,  but  it  was  more  than  a 
scintilla,  and,  when  thia  is  so,  it  carries  the 


case  to  the  Jury.  Wlttkowsky  ▼.  Wasson,  71 
N.  C.  451.  We  cannot  say  that  the  evidence 
did  not  reasonably  warrant  the  verdict,  or 
that  there  was  only  room  for  a  mere  guess 
or  conjecture.  Byrd  v.  Express  Co.,  139  N. 
C.  273,  51  S.  E.  851.  We  decided  in  Gross  v. 
Smith,  132  N.  C.  604,  44  S.  B.  Ill,  that  where 
a  party  stated  that  he  had  given  personal 
property  to  another,  in  the  absence  of  ex- 
planation, or  restriction,  it  included  the  idea 
that  he  had  delivered  it,  as  delivery  is  es- 
sential to  a  valid  gift  "All  courts,"  we  there 
said,  "hold  that  delivery  is  necessary  to  the 
validity  of  the  gift,  but  the  fact  of  delivery 
may  be  found  by  the  Jury  from  the  acts,  con- 
duct, and  declarations  of  the  alleged  donor, 
Just  as  any  other  material  t&ct  may  be  found 
in  the  same  way  from  the  acts,  conduct,  and 
declarations  of  a  party  to  be  affected  there- 
by. What  is  a  gift  is  a  question  of  law,  but 
whether  or  not  there  was  a  gift  in  any  par- 
ticular case  is  a  question  for  the  considera- 
tion of  the  Jury  upon  the  testimony.*'  In 
Rooney  v.  Minor,  66  Vt  527,  it  was  held  that 
the  admissions  of  an  intestate  that  she  had 
made  the  gift  did  not  prove  the  fact  in  the 
sense  that  it  was  conclusive,  but  that  it  was 
some  evidence  to  be  weighed  by  the  Jury 
upon  the  question  of  delivery.  It  tended  to 
show  the  fact,  though  it  was  not  sufficient  in 
law  to  constitute  a  gift  inter  vivos,  unless 
the  Jury  should  find  therefrom  that  there 
had  been  a  delivery.  This  is  the  very  point 
in  our  case.  In  Sprouse  v.  littlejohn,  22  S. 
C.  358,  the  same  question  was  involved ;  and 
the  court  held  that,  while  a  gift  of  personal 
property  is  not  complete  without  delivery, 
declarations  of  the  alleged  donor,  to  the  ef- 
fect that  he  had  given  the  property,  was  com- 
petent evidence  from  which  the  Jury  might 
determine  whether  the  gift  had  been  made. 
The  court  says: 

"It  is  true  that  delivery  must  be  proved,  but 
this  is  a  question  of  fact  for  the  jury;  and. 
inasmuch  as  there  can  be  no  complete  and  legal 
gift  without  delivery,  the  very  use  of  the  term 
*glve'  or  *I  have  given'  may  sometimes  be  in- 
tended to  include  the  delivery;  and  where 
*  *  *  such  declarations  have  be«i  used  by 
the  donor,  and  they  are  admitted  by  the  court  as 
competent,  we  think  it  ought  to  be  left  to  the 
jury  to  say  whether  the  gift  has  been  proved, 
including  the  dcdivery,  and  it  ought  not  to  be 
laid  down  as  a  rule  of  law.  to  govern  the  jury, 
that  such  declarations  in  themselves  are  insuf- 
ficient to  prove  the  gift*' 

The  question  is  fully  discussed  in  that 
case,  and  no  further  argument  in  support  of 
the  proposition  is  required.  Gross  v.  Smith, 
supra,  was  approved  in  Davis  v.  Railroad 
Co.,  134  N.  a  300,  46  S.  B.  615.  See  also, 
20  Cyc.  1247,  1248. 

Defendants'  counsel  rely  on  Davis  v.  Boyd, 
51  N.  C.  249,  but  the  case  is  clearly  distin- 
guishable, for  there  it  clearly  appeared  that 
there  had  been  no  delivery,  as  the  slaves 
were  in  this  state,  and  the  alleged  donee  in 
Virginia.  Delivery  was  therefore  physically 
impossible.  Besides,  the  evidence  referred 
to  the  gift  as  having  been  made  only  by  a 
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writing,  which  was  InTalid  to  pass  the  prop- 
erty. It  was  not  pretended  liat  there  had 
been  any  actual  delivery  or  transmutation 
of  possession.  If  It  had  appeared  conclusive- 
ly, or  it  had  been  found,  that  Mrs.  Thomas 
had  not  parted  with  the  possession,  and  all 
she  meant  was  that  she  had  merely  indorsed 
the  certificate  to  her  granddaughter  and 
had  not  actually  delivered  it  to  her  or  to 
some  one  for  her,  the  case  would  be  different 
The  contrary  rather  appears,  for  the  court 
told  the  Jury  that  delivery  was  necessary 
to  constitute  a  gift,  and  that  plaintiff  could 
not  recover,  unless  they  found  there  had 
been  such  a  delivery,  or,  to  use  the  language 
of  the  court,  that  the  certificate  "was  given 
and  delivered  to  the  young  lady."  The  court 
also  very  aptly  illustrated  what  it  meant  by 
a  delivery,  so  that  the  Jury  could  not  have 
misunderstood  the  question  they  were  to  de- 
cide, and  they  were  sufficiently  instructed 
that  the  mere  indorsement  and  retention  of 
the  certificate  by  Mrs.  Thomas  would  not 
constitute  a  gift  of  it 

[3]  As  to  the  question  of  evidence,  we 
think  the  court  confined  the  testimony  of 
plaintiff,  D.  B.  ZoUlcoffer,  to  what  occur- 
red between  Mrs.  Thomas  and  the  defendant 
E.  T.  Zollicoffer,  and  in  this  view  there 
could  be  no  valid  objection  to  it,  as  the 
witness  was  not  speaking  of  any  communica- 
tion or  transaction  between  him  and  Mnk 
Thomas,  but  of  one  between  her  and  a  third 
party.  Johnson  v.  Cameron,  136  N.  O.  243, 
48  S.  E.  640;  Bunn  v.  Todd,  107  N.  O.  266, 
11  S.  n.  1043 ;  Dobbins  v.  Osborne,  67  N.  G. 
259;  McCall  v.  Wilson,  101  N.  O.  600,  8  S. 
E.  225;  Loftln  v.  Loftin,  06  N.  O.  99,  1  S.  B. 
837 ;  Ballard  v.  BaUard,  75  N.  O.  191.  We 
may  add  that  it  seems  to  have  been  admitted 
that  Mrs.  Thomas  requested  D.  B.  ZoUicoffer 
to  take  and  hold  the  certificate  for  his 
daughter,  and  that  he  refused  to  do  so,  and, 
if  so,  any  error  as  to  that  communication  or 
transaction  would  be  harmles&  But  the 
court  carefully  excluded  It 

[4]  The  introduction  of  the  will  of  E.  I. 
Thomas  did  not  prejudice  the  defendants,  as 
the  court  charged  the  Jury  that  no  trust  was 
created  thereby  in  the  certificate,  but  only 
as  to  his  own  estate,  for  he  had  no  interest 
in  the  stock.  Exceptions  were  taken  to  the 
statement  by  the  court  of  the  contentions  of 
the  respective  parties,  but  we  can  see  no 
valid  ground  for  objection.  It  was  fair  to 
both  parties,  and  tended  to  present  the  case 
more  fully  and  clearly  to  the  Jury  and  to 
aid   them  in  weighing  the  arguments. 

[9]  The  issues  were  sufficient  to  present 
all  the  matters  involved,  and  therefore  there 
was  no  error  in  rejecting  those  tendered  by 
the  defendants.  Hatcher  v.  Dabbs,  133  N. 
C.  239,  45  8.  E.  562;  Albert  v.  Insurance  Co., 
122  N.  C.  92;  30  S.  E.  327,  65  Am.  St  Rep. 
G03 ;  Ratliff  v.  Ratllif,  131  N.  G.  425,  42  S. 
EX  887,  63  L.  B.  A.  963. 


[6]  If  defendants  desired  more  specific  in- 
structions as  to  whether,  in  stating  that  she 
had  given  the  stock  to  her  granddaughter, 
Mrs.  Wilson  merely  referred  to  her  indorse- 
ment of  it,  and  not  to  any  actual  delivery  of 
it,  and,  if  so,  the  Jury  should  answer  the 
issue,  "No,"  they  should  have  asked  for  It 
Simmons  v.  Davenport,  140  N.  O.  407,  58  S. 
E.  225,  and  cases  cited. 

The  other  exceptions  require  no  special 
comment  as  they  are  covered  by  those  al- 
ready discussed. 

No  error. 


aes  N.  C.  888) 

BOBBBSON  et  al.  v.  MOOBE.    (No.  67.) 

(Supreme  Cowct  of  North  CJarolina.     Feb.  24, 

1915.) 

1.  Wills  ^=»608— Estate  Dsvisei>— Bulb  in 
Shelley's  Case. 

Under  the  role  in  Shelley's  Case,  T.,  to 
whom  a  will  loans  land  for  his  life,  and  at  his 
death  gives  it  to  his  heirs  at  law  In  fee  simple 
forever,  takes  a  fee  simple. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent. 
Dig.  H  372-1378 ;   Dec.  Dig.  «»608.] 

2.  Wills   «=>466  —  Constbuction  —  "Lend." 

The  word  "lend"  in  a  will  passes  the  prop- 
erty to  which  it  applies,  the  same  as  "give  and 
devise,"  unless  testator's  intent  to  the  contrary 
is  maidfest 

[Ed.  Note.~For  other  cases,  see  Wills,  C<ent. 
Dig.  S  985 ;    Dec.  Dig.  ^=>466. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Lend.l 

Appeal  from  Superior  Court,  Martin  Coun- 
ty;  Ferguson,  Judge. 

Submission  of  controversy  without  action 
by  W.  A.  Boberson  and  another,  as  plain- 
tiffs, and  C.  Moore,  as  defendant;  the  ques- 
tion being  whether  the  title  tendered  by 
plaintiffs,  under  a  contract  of  sale  of  land, 
was  good.  Judgment  for  plaintiffs,  and  de- 
fendant excepted  and  appeals.    Affirmed. 

Clayton  Moore,  of  WUliamston,  for  appel- 
lant  H.  W.  Stubbs  and  A.  B.  Dunning,  both 
of  WUliamston,  for  appellees. 

H0KE3,  J.  The  immediate  grantor  of  plain- 
tiffs was  James  G.  Taylor,  devisee  of  the 
tract  of  land  in  question,  under  the  will  of 
his  father,  Jesse  Erwin  Taylor,  and,  on  the 
facts  agreed,  the  title  offered  was  properly 
made  to  depend  upon  the  construction  of  the 
will  of  said  Jesse,  in  terms  as  follows: 

"Item  5.  I  loan  to  James  G.  Taylor  daring 
the  term  of  his  natural  life  the  following  de- 
scribed tract  of  land,  beginning  at  a  gum  in 
Bee  branch,  Moye  P.  Taylor's  corner,  and  run- 
ning along  said  Taylor's  line  4^^/ioq  chains; 
thence  S.  55  W.  to  the  line  of  the  lands  de- 
vised to  my  daughter,  Mollie  Smith,  in  Item 
4;  thence  along  said  line  and  along  Julian  H. 
Purvis'  line  and  Mrs.  Buth  Taylor's  line  and 
N.  P.  Taylor's  line  to  a  dead  elm  in  Bee 
branch ;  thence  up  said  branch  to  the  first 
station ;  containing  190  acres,  more  or  less ; 
and  at  the  death  of  said  James  G.  Taylor  I  give 
and  devise  the  said  land  to  his  heirs  at  law  in 
fee  simple  forever." 

The  case  states  that  the  James  G.  Taylor 
is  now  living  and  has  two  children,  and  de* 
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f^idant  contends  tbat,  under  said  clause, 
the  devisee  took  only  a  life  estate. 

[1,2]  It  Is  established  by  repeated  deci- 
sions of  the  court  that  the  rule  in  Shelley's 
Oaue  Is  still  recogni2sed  in  this  Jurisdiction, 
and,  where  the  same  obtains,  It  does  so  as  a 
rule  of  property  without  regard  to  the  intent 
of  the  grantor  or  devisor.  Jones  v.  Whlch- 
ard,  163  N.  C.  page  243,  79  S.  B.  504;  Price 
V.  Griffin,  150  N.  C.  page  623,  64  S.  Ei.  372,  29 
L.  R.  A.  (N.  S.)  935;  Edgerton  v.  Aycock,  123 
X  0.  page  134,  31  S.  R  382;  Chamblee  v. 
Broughton,  120  N.  C.  page  170,  27  S.  B.  Ill; 
Stames  v.  HUl,  112  N.  0.  page  1,  16  S.  E. 
1011,  22  li.  R.  A.  598. 

In  Jones  v.  Whichard,  a  very  accurate 
statement  of  the  rule  is  given  witti  approval 
from  Preston  on  Estates,  as  follows: 

"When  a  person  takes  an  estate  of  freehold, 
legally  or  equitably,  under  a  deed,  will,  or  other 
writing,  and  in  the  same  instrument  there  is  a 
limitation  by  way  of  remainder,  either  with  or 
without  interposition  of  another  estate,  of  an 
interest  of  the  same  legal  or  equitable  quality 
to  his  heirs,  or  heirs  of  his  bodj,  as  a  class  of 
persons  to  take  in  succession,  from  generation 
to  generation,  the  limitation  to  the  heirs  enti- 
tles the  ancestor  to  the  whole  estate." 

It  is  further  held  here  and  elsewhere  that, 
In  the  construction  of  a  will,  the  word  "lend** 
will  be  taken  to  pass  the  property  to  which  it 
applies,  in  the  same  manner  as. the  words 
"give"  and  "devise,"  unless  it  is  manifest 
that  the  testator  intended  otherwise.  Ses- 
soms  V.  Sessoms,  144  N.  G.  pages  121-124,  56 
S.  E.  687,  citing  Cox  v.  Marks,  27  N.  C.  page 
361;  King  v.  Utley,  85  N.  C.  page  59  and 
other  cases. 

Applying  the  principles  as  approved  and 
stated  in  these  cases,  we  think  it  clear  that 
plalntiff*s  grantor,  James  G.  Taylor,  took  a 
fee-simple  estate;  the  devise  giving  him  an 
estate  in  the  property  for  life  and  then  to 
his  heirs  general  to  take  in  succession  for- 
ever. 

There  is  no  error,  and  the  Judgment  below 
is  affirmed. 

Affirmed. 

(168  N.  C.  250) 

COOK    V.    HIGHLAND    HOSPITAL    et    al. 

(No.  545.) 

(Supreme  Court  of  North  Carolina.     Feb.  24» 

1915.) 

1.  Hospitals    ^=»5  —  Patients  —  Right    to 
Leave  Institution. 

Where  a  patient  in  a  sanitarium,  who  was 
not  in  such  condition  that  Bhe  would  be  likely 
to  imperil  her  health  or  safety,  desired  to  leave, 
those  in  charge  of  the  sanitarium  cannot  law- 
fully compel  her  to  remain. 

[Ed.  Note.-~For  other  cases,  see  Hospitals, 
Cent.  Dig.  |  12 ;  Dec.  Dig.  <S=»5.] 

2.  Hospitaub    ^s»5— Rules— Agbeeuent   to 
Abide  bt. 

A  patient,  by  agreeing  to  abide  by  the  rules 
of  a  private  hospital  and  to  remain  there  for  a 
fixed  time,  does  not  thereby  surrender  control 
of  herself. 

[Ed.  Note.— For  other  cases,  see  Hospitals, 
Cent.  Dig.  f  12;    Dec.  Dig.  ^s»5.] 


3.  Falsb  Imprisonment  ^=»4— Actions— De- 
fenses. . 

That  the  head  of  a  private  hospital  in  good 
faith  believed  he  was  entitled  to  imprison  a 
patient,  who  desired  to  leave,  was  no  defense  to 
an  action  for  only  compensatory  damages. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent.  Dig.  |  16 ;    Dec  Dig.  ^5»4.1 

4.  Hospitals  ^=>&— Patients— Duties  to  it. 

Should  a  patient  in  a  private  hospital  be- 
come insane  after  going  there  for  treatment,  it 
\b  the  duty  of  those  in  charge  to  notify  her  rela- 
tives, and  not  to  imprison  the  patient. 

[Ed.  Note.— For  other  cases,  see  Hospitals, 
Cent  Dig.  |  12 ;   Dec  Dig.  «=»5.] 

6.  Hospitals    ^s»5— Rules— Aobeemsnt    to 
Abide  bt. 

Where  a  patient  does  not  abide  by  the  roles 
of  a  private  hospital  according  to  her  agree- 
ment, the  remedy  for  those  In  charge  is  to  dis- 
charge her. 

[Ed.  Note.— For  other  cases,  see  Hospitals, 
Cent.  Dig.  {  12 ;  Dec.  Dig.  ^=»5.] 

6.  Appeal    and    Esrob    ^=:»1004— Rbvikw— 
Matters  Rbvixwable. 

A  finding  by  the  jury  as  to  the  amoant  of 
compensatory  damages  due  a  patient  who  had 
been  imprisoned  in  a  private  sanitarium  in  a 
room  next  to  a  lunatic,  approved  by  the  trial 
court,  cannot  be  reviewed  on  appeaL 

[Ed.  Note.*— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3944-3947;  Dec  Dig. 
«8=»1004.1 

7.  Appeal    and    Bbbob    ^s»1005— Reyibw— 
Findings. 

A  finding  by  the  trial  judge,  denying  de- 
fendant's motion  to  set  aside  the  verdict  for 
misconduct  of  the  jury,  where  based,  upon  the 
evidence,  is  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  3860-3876^  89fe-3950; 
Dec  Dig.  <S=>1005.] 

Appeal  from  Superior  Court,  Buncombe 
County;   Cline,  Judge. 

Action  by  Beatrice  Cook  against  the  High- 
land Hospital  and  Robert  S.  CarrolL  From 
a  judgment  for  plaintiff,  defendants  appeaL 
Affirmed. 

This  was  an  action  to  recover  damages  on 
account  of  the  unlawful  detention  of  the 
plaintiff  by  the  defendants  in  the  defendant 
hospital,  operated  by  the  defendant  Carroll, 
and  for  assaults  committed  on  her  and  neg- 
lect of  her  while  in  the  hospital,  which  acts 
are  alleged  to  have  been  wrongful  and  com- 
mitted willfully,  wantonly,  and  malicioasly 
by  the  defendants. 

The  defendants  denied  that  any  wrongful 
acts  were  committed  by  them,  as  alleged  by 
the  plaintiff,  but  aver  that  she  regularly  en- 
tered herself  as  a  patient  and  agreed  to  be 
governed  by  the  rules  and  regulations  of  the 
hospital,  that  she  was  nervous  and  not  ca- 
pable mentally  of  caring  for  herself,  and  that 
what  was  done  was  in  accordance  with  the 
rules  and  regulations  of  the  institution,  and 
denied  that  she  was  assaulted  or  neglected 
while  under  their  care. 

The  jury  found  for  their  verdict  that  the 
defendants  wrongfully  imprisoned  the  plain- 
tiff and  restrained  her  of  her  liberty,  as  al- 
leged in  the  complaint,  and  that  this  was 
done  wantonly,  willfully,  and  maliciously  by 
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the  defendants,  who  tiflo  wantonly,  wlllfnlly, 
and  maliciOQiily  ananlted  her  as  alleged  in 
the  complaint,  and  awarded  compensatory 
damages,  but  no  punltiye  damages.  The  de- 
fendants moved  to  set  aside  the  verdict  upon 
the  ground  of  misconduct  by  a  juror,  but  the 
court  found  upon  the  evidence  that  there  was 
no  misconduct  as  alleged,  and  denied  the  mo- 
tion and  entered  judgment  for  plaintiff  upon 
the  verdict    Appeal  by  defendants. 

Martin,  Rollins  &  Wright,  of  ABbeville,  for 
appellants.  Jones  &  Williams,  of  Asheville,  and 
Oliver  &  Oliver,  of  Savannah*  Ga^  for  appellee. 

CLARK,  C.  X  The  plaintiff  was  a  young 
woman,  about  to  be  married,  who  came  to 
Asheville,  N.  C,  from  Savannah,  Ga.,  to  rid 
her  system  of  malaria  and  for  recreation  and 
rest  She  was  somewhat  delicate  and  nerv- 
ous, but  the  evidence  is  that  her  mind  was 
perfectly  clear.  Having  heard  of  the  High- 
land Hospital,  operated  by  Dr.  Carroll,  as  a 
sanitarium,  she  entered  that  institution  after 
visiting  it,  but  it  was  concealed  from  her 
that  it  was  in  effect  a  private  asylum.  l%e 
defendant  Carroll  gave  her  two  pamphlets, 
one  entitled  "Diets,*'  describing  most  delicious 
and  appetizing  foods.  The  other  contained  a 
description  of  00  different  "Baths,**  most  ele- 
gant and  luxurious,  and  offering  most  entic- 
ing Inducements  to  patient&  These  pam- 
phlets filed  in  the  record  are  the  ne  plus  ultra 
of  all  that  is  elegant  and  luxurious  in  bath- 
ing and  diets. 

According  to  the  evidence  of  the  plaintiff 
and  her  sister,  she  entered  the  institution 
upon  these  representatitms  and  with  no  other 
thought  than  that  she  would  be  free  to  leave 
at  will,  could  communicate  freely  with  her 
family,  and  would  receive  the  baths  and  diet 
mentioned  in  the  pamphlets.  She  contracted 
for  and  received  a  front  comer  room,  and  her 
married  sister  returned  to  the  hotel.  This 
was  on  Sunday,  August  4, 1912.  On  the  next 
day  she  was  informed  that  she  would  not  be 
permitted  to  see  her  married  sister  nor  com- 
municate with  her,  and  was  told  that  she 
must  have  her  hair  shampooed.  She  testi- 
fled  that  her  hair  had  been  shampooed  just 
before  leaving  home,  and  she  was  suffering 
from  cold,  sore  throat,  and  earache,  and  that 
ber  physical  condition  just  at  that  time  for- 
bade her  being  subjected  to  this  treatment, 
and  she  protested  against  her  hair  being 
Bbampooed.  The  nurses  gave  this  informa- 
tion to  the  defendant  Carroll,  but  he  gave  im- 
perative orders  that  the  plaintiff's  hair  ''must 
be  shampooed.'*  Her  evidence  is  that,  in 
obedience  to  this  order,  two  or  three  nurses 
took  the  plaintiff  forcibly  from  her  bed,  while 
lightly  clad,  raised  her  forcibly  from  the 
floor,  when  she  f^  upon  it,  carried  her  to 
tlie  bathroom,  and  shampooed  her  hair  against 
ber  wllL  The  plaintiff  then  demanded  to 
leave  the  hospital,  and  to  see  her  sister,  and 
announced  that  she  would  not  remain.  The 
defendant  Carroll  was  informed  of  this.    He 
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thereupon  gave  orders  that  the  plaintiff  was 
not  to  see  her  sister  or  leave  the  hospitaL 
According  to  the  defendant's  testimony,  the 
plaintiff  stated  that  she  would  jump  out  of 
the  window  before  she  would  stay  there  with- 
out seeing  her  sister.  The  defendant  Carroll 
thereupon  directed  that  she  should  be  moved 
into  a  protected  room  or  padded  cell  located 
in  the  rear,  with  diamond-shaped  wire  mesh- 
ing on  the  inside  and  iron  bars  on  the  outside, 
a  locked  door,  and  an  electric  light  at  the 
ceiling  inclosed  with  wire  and  operated  from 
the  outside.  This  room  had  scant  furniture 
and,  according  to  the  report  of  the  nurses, 
was  infected  with  roaches.  Adjoining  this 
locked  cell  were  raving  lunatics  shrieking  to 
be  let  out  On  each  of  the  days  prior  to  this 
time,  and  after  the  plaintiff  was  taken  to  .the 
barred  and  locked  cell,  the  plaintiff's  married 
Bister  paid  visits  to  the  hospital,  but  was 
kept  in  ignorance  of  the  treatment  given  to 
the  plaintiff,  and  was  not  permitted  to  see 
her.  .The  plaintiff  was  kept  immured  in 
the  cell,  above  described,  adjoining  raving  in- 
sane people,  while  her  married  sister  return- 
ed to  Savannah  carrying  assurance  from  the 
defendant  Carroll  to  the  family  that  the  plain- 
tiff was  progressing  nicely. 

After  five  days  the  plaintiff  was  removed 
from  the  locked  and  barred  cell  to  another 
back  room,  where  she  was  restrained  of  her 
liberty  against  her  will  and  prevented  from 
communicating  with  any  member  of  her  fam- 
ily for  more  than  3  weeks,  making  32  days  in 
all,  until  her  mother,  after  receiving  a  pa- 
thetic letter  written  by  the  plaintiff,  who  had 
bribed  a  colored  maid  to  secure  a  pencil  and 
mail  a  letter,  came  to  the  sanitarium  and  de- 
manded her  daughter. 

The  "Highland  Hospital"  was  incorporated, 
but  the  defendant  Robert  S.  Carroll  was  in 
sole  and  exclusive  charge  and,  together  with 
his  wife,  owned  99  shares  out  of  the  100 
shares  of  the  capital  stock.  During  the  en- 
tire time  the  plaintiff  was  in  the  hospital, 
the  defendant  Carroll  visited  her  only  three 
times,  according  to  the  plaintiff's  testimony, 
or  five  times,  according  to  the  defendant's  tes- 
timony. The  plaintiff  was  paying  $35  per 
week  for  board,  and  was  charged  fVi  per 
week  extra  for  half  the  time  of  a  trained 
nurse,  who  was  only  a  student,  and  who  was 
being  paid  only  |8  per  month  by  the  defend- 
ants. The  plaintiff  was  subjected  to  com- 
pulsory hypodermic  injections  twice  every 
day  during  her  stay,  against  her  protest  Her 
breasts  were  forcibly  massaged  each  day  In 
such  a  forcible  manner  that  she  groaned  un- 
der the  treatment 

Instead  of  the  luxurious  diet  described  in 
the  pamphlet,  the  food  given  the  plaintiff  was 
8  ounces  of  milk  and  1  ounce  of  lithia  water 
8  times  a  day  at  the  beginning,  which  was  in< 
creased  to  6  ounces  of  milk,  1%  ounces  of 
cream,  and  two  raw  crated  eggs.  She  was 
read  "Why  Worry"  and  "Those  Nerves"  con- 
stantly during  her  stay.    The  defendant  Oar- 
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roll  wrote  only  one  letter  to  her  fomily  dur- 
ing the  32  days  she  was  immured  under  his 
control.  The  plaintifTs  arm  was  injured  by 
the  force  used  in  dragging  her  to  the  bath- 
room to  such  an  extent  that  she  complained  of 
it  constantly  during  her  stay  in  the  hospitaL 
She  testifies  that  she  was  such  a  physical 
wreck  by  reason  of  her  treatment  that  she 
could  not  make  her  wedding  clothes  after  her 
return  home,  and  that  she  could  not  hold  her 
baby  after  it  was  bom.  She  graphically  de- 
scribes her  agony  of  mind  during  her  illegal 
restraint  among  lunatics,  in  a  private  asylum, 
in  a  distant  state,  far  from  home  and  friends, 
without  means  of  communication  with  her 
family,  without  money  and  clothes  with  which 
to  escape,  being  forcibly  detained  against  her 
will*  and  having  entered  the  institution,  ac- 
cording to  her  testimony,  without  knowledge 
of  its  nature,  and  being  duped  into  supposing 
that  it  was  a  rest  cure,  with  luxurious  diet 
and  baths.  She  testifies  that  she  returned 
home  a  nervous  wreck,  requiring  careful  treat- 
ment for  many  months,  and  indelibly  stamp- 
ed with  her  experience  as  a  prisoner  in  a 
madhouse. 

The  defendants  in  their  evidence  deny  the 
mistreatment,  allege  that  the  plaintiff  was 
nervous  and  hysterical,  but  admit  that  she 
was  restrained  of  her  liberty ;  that  she  was 
placed  in  the  "protected"  room  and  after- 
wards removed  to  another  "protected"  room ; 
that  her  hair  was  shampooed  though  she 
earnestly  resisted;  and  that  she  was  re- 
strained of  her  liberty  and  kept  in  the  institu- 
tion against  her  will,  and  that  the  fkmUy 
were  not  informed  of  that  fact  The  defend- 
ant Carroll  testified  that  he  restrained  her 
and  kept. her  in  the  institution  against  her 
will ;  that  her  lack  of  self-control  had  reach- 
ed hysteria,  which  was  that  she  was  "im- 
pulsive and  would  do  unreasonable  things." 
He  did  not  testify  that  she  was  insane,  but 
said  that  hysteria  is  "the  borderland  between 
sanity  and  insanity." 

[1]  The  Judge  properly  told  the  Jury: 

"If  the  plaintiff  was  24  years  of  age,  unmar- 
ried, and  was  there  in  the  hospital,  and  she  sub- 
sequently applied  to  the  authorities  of  the  hos- 
pital for,  and  demanded,  her  release— demanded 
that  she  be  allowed  to  go  from  the  institution 
and  be  allowed  and  suffered  to  leave  there — 
and  after  such  demand  made,  if  you  find  it,  and 
that  it  was  communicated  by  the  nurses,  or 
through  the  proper  channels,  to  I3r.  Carroll, 
and  after  that,  that  she,  either  by  words,  or  by 
locking  doors,  or  by  anything  that  comes  up  to 
the  definition  of  imprisonment,  that  I  have  giv- 
en yon,  she  was  imprisoned,  so  that  she  was 
unable  to  carry  out  her  desires  and  wishes  in 
that  regard,  then  if  you  find  these  fact»— after 
that,  the  court  charges  you.  as  a  matter  of  law, 
that  she  would  be  wrongfully  imprisoned  and 
restrained  of  her  liberty." 

"If  you  were  to  find  that  she  was  in  the  in- 
stitution, and  that  she  was  demanding  to  be  re- 
leased, which  was  properly  communicated  to  the 
hospital  authorities,  but  if  you  were  to  further 
find  to  your  satisfaction  that  she  was  so  nerv- 
ous from  any  ailment  or  disease  and  so  irra- 
tional that  there  was  reasonable  probability 
that,  if  so  released  at  the  time,  she  would  do  her- 
self some  bodily  harm,  under  such  circumstanc- 
es the  hospital  would  have  the  right  to  detain 


her  and  restrain  her,  under  the  law  of  necessity 
and  humanity,  until  that  condition  as  to  her 
reasonable  apprehension  of  doing  herself  bodily 
harm  had  passed.  And  within  that  rule  or  lim- 
itation it  would  not  be  a  wrongful  and  unlawful 
imprisonment." 

'^ow  it  is  for  you,  gentlemen,  to  say,  from  the 
testimony,  the  facts  you  find,  and  bow  this  mat- 
ter is.  Even  though  she  went  in  under  this 
paper,  and  if  you  find,  as  she  contends,  that  she 
was  perfectly  rational,  and  knew  what  she  was 
doing— what  she  wanted  and  didn't  want— and 
she  wanted  to  leave  the  uistitution,  and  express- 
ed it  to  the  hospital  authorities,  and  the  nospi- 
tal  authorities  knew  of  that  fact,  and  then  after 
that  restrained  her  of  her  Uber^,  then  it  would 
be  in  law,  as  I  am  holding,  wrongful  detention, 
unless  they  were  Justified  in  restraining  her  un- 
der those  rules  of  humanity  and  regard  for  her 
welfare,  as  I  have  Just  given  you." 

There  was  a  conflict  of  evidence  as  to  the 
treatment  that  the  plaintiff  received,  but 
there  is  no  controversy  that  the  plaintiff  was 
detained  in  the  defendant's  hospital  against 
her  will ;  confined  for  82  days ;  that  she  was 
confined  a  considerable  part  of  the  time  in 
a  locked  and  barred  cell ;  that  she  was  denied 
all  communication  with  her  friends  and  sub- 
jected to  having  her  hair  shampooed  and  to 
massage  of  delicate  portions  of  her  body  and 
to  hypodermic  injections  daily  against  her 
will. 

The  defendants  contend  that  they  had  a 
right  to  do  these  things  because  the  plaintiff 
signed  an  agreement  upon  her  entrance  that 
she  would  be  subject  to  the  rules  and  regula- 
tions of  the  institution,  and  that  she  could 
not  be  set  at  liberty  without  danger  to  her- 
self. The  Judge  submitted. this  latter  phase 
to  the  Jury,  who  found  against  it  Besides, 
the  defendants  did  not  account  for  the  fact 
that,  though  the  plaintiff's  sister  visited  the 
institution,  they  gave  her  no  information  as 
to  plaintifTs  condition  and  treatment,  and 
that,  during  the  whole  32  days  that  the  plain- 
tiff was  restrained  by  them  of  her  liberty  and 
subjected  to  physical  treatment  against  her 
protest,  no  information  was  given  by  the  in- 
stitution to  her  relatives,  though  this  was 
practical,  dtiring  the  entire  time,  by  wire  or 
long  distance  phone. 

[2]  The  Judge  properly  told  the  Jory  that 
the  plaintiff  could  not'  thus  surrender  control 
of  herself  to  another  by  signing  a  paper  at 
her  entrance  into  the  institution.  4  Cyc.  365 ; 
In  re  Lambert,  134  Cal.  626,  66  Pac.  851,  55  L. 
B.  A.  856,  86  Am.  St  Rep.  296;  In  re  Baker^ 
29  How.  Prac.  (N.  Y.)  488. 

[3]  The  main  defense  relied  upon  by  the  de- 
fendants is  that,  if  they  acted  in  good  fiiith, 
there  would  be  no  liability  upon  their  part. 
Whether  or  not  this  would  be  a  defense  to  a 
recovery  of  punitive  damages  we  need  not 
discuss,  for  the  Jury  in  their  verdict  denied 
the  plaintiff,  on  the  issue  submitted  for  that 
purpose,  any  recovery  of  punitive  damages. 
"Qood  faith"  is  not  a  defense  to  the  recovery 
of  compensatory  damages  when  the  Jury  find 
that  there  was  illegal  restraint  of  liberty 
and  compulsory  massage  and  hypodermic  in- 
jections and  other  physical  treatment  upon  a 
defenseless  woman,  who  was  in  the  absolute 
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power  of  the  defendants  and  kept  immured 
under  lock  and  key  and  with  barred  windows, 
without  information  given  by  them  to  her 
family  of  her  condition,  and  she  denied  all 
communication  with  them. 

It  is  unnecessary  to  dlscusB  in  detail  the 
exceptions  taken,  for  they  are  all  ooyered  by 
what  we  have  said. 

[4]  The  plaintiff  was  not  committed  as  in- 
sane, and,  if  she  had  been,  the  defendants  do 
not  account  for  the  fact  that  they  accepted 
her  as  sane  by  signing  the  agreement  with 
her  upon  her  entrance  Into  the  institution.  If 
she  subsequently  became  insane,  it  was  the 
duty  of  the  institution  to  have  at  once  notl- 
fled  her  mother  and  sister.  The  testimony 
of  the  defendants,  however,  is  that  she  was 
not  insane  Bvldently  the  defendant  Carroll 
believed  that  he  had  absolute  control  of  the 
plaintiff  and  the  right  to  imprison  her  if  she 
opposed  his  orders  or  will,  and  the  right  to 
imi)ose  on  her  whatever  treatment  he  thought 
best,  and  that  the  family  need  not  be  consult- 
ed any  more  than  the  plaintiff  herself.  The 
effect  of  being  at  the  head  of  such  institution 
is  very  often — ^too  often — to  render  the  per- 
son in  charge  callous  and  autocratic,  and  in 
his  own  opinion  irresponsible  to  any  one. 

In  this  land,  the  law  guarantees  liberty  to 
every  one,  subject  to  restraint  only  in  the 
modes  provided  by  the  law,  and  even  then 
there  is  the  right  to  review  the  conduct  of 
those  in  charge  of  those  deprived  of  their 
liberty.  The  plaintiff  was  not  committed  to 
the  care  of  the  defendants  by  any  legal  pro- 
ceedings adjudging  her  insane,  and  her  sign- 
ing the  paper  agreeing  to  be  subject  to  the 
rules  and  regulations  of  the  institution  was 
not  irrevocable.  It  did  not  subject  her  to  the 
irresponsible  power  and  control  of  the  de- 
fendant This  is  the  whole  controversy,  and 
requires  no  further  discussion. 

[6]  If  the  plaintiff  did  not  abide  by  her 
agreement  to  obey  the  rules  and  regulations 
of  the  Institution,  the  remedy  of  the  defend- 
ants was  to  discharge  her  or,  if  her  condition 
forbade  this,  to  notify  her  relatives  (neither 
of  which  they  did)  and  not  to  imprison  her 
and  to  force  her  to  do  their  will. 

[6]  As  to  the  amount  of  compensatory  dam- 
ages due  the  plaintiff  by  reason  of  her  illegal 
detention,  and  the  physical  ill  treatment  that 
she  received,  the  Jury  have  assessed  the 
amount,  and  it  has  been  approved  by  the  trial 
Judge,  and  is  not  reviewable  by  us.  Benton 
V.  Railroad,  122  N.  C.  1009  (30  S.  B.  d33),  and 
cases  there  cited  and  citations  to  that  case 
in  the  Anno.  Ed. 

The  horrors  of  the  imprisonment  of  a  sane 
person  in  a  private  madhouse  (and  one  is  not 
the  less  such  because  it  may  be  advertised  as 
a  "sanitarium*')  have  never  been  more  graph- 
ically related  or  probably  more  truthful- 
ly than  by  Charles  Reade  in  "Hard  Cash." 
liike  the  novels  of  Charles  Dickens,  it  has 
aided  to  correct  evils  which  till  then  op- 
pressed   and   afflicted   society  without   hin- 


drance from  those  who  administered  the  law. 
[71  The  finding  by  the  Judge  of  the  facts 
upon  the  motion  for  misconduct  of  the  Jury 
was  based  upon  the  evidence  and  Is  not  re- 
viewable by  us,  and  his  conclusion  of  law 
thereupon  to  refuse  the  motion  was  correct 
Lewis  V.  Fountain,  84  S.  B.  278,  at  this  term, 
and  cases  there  cited.    No  error. 


(168  N.  C.  304) 

SAVINGS  BANK  &  TRUST  CO.  v.  JOHNSON 

et  aL    (No.  18.) 

(Supreme  Court  of  North  Carolina.     Feb.  24, 

1915.)  ^ 

1.  Wnxs    ^=»672— OoNSTBUonoN— Obeation 
on  Tbust. 

A  will,  after  giving  the  testator's  home 
place  to  his  wife  for  life,  with  Vemamder  to  the 
children,  gave  all  other  property  to  the  wife  and 
children,  share  and  share  alike,  after  paying 
amcjunts  thereinafter  named.  After  certain  leg- 
acies and  a  devise  of  land  to  certain  children  at 
specified  valuations,  the  will  provided  that  the 
wife  and  children  should  share  equally  in  the 
real  and  personal  property,  the  division  not  to 
be  final  until  the  youngest  child  was  21,  if  livins» 
and  that,  if  either  died  without  children*  their 

Property  was  to  be  equally  divided  between  their 
rothers  and  sisters.  It  appointed  the  wife,  a 
son-in-law,  and  aU  of  the  adult  children  exeen- 
tors,  to  have  entire  control  so  long  as  might  be 
necessary  for  the  fulfillment  of  the  will,  and  to 
act  as  guardians  of  the  minor  children.  Held, 
that  the  provision  that  the  executors  should 
have  entire  control  of  the  property  did  not  cre- 
ate a  trust,  as.  while  no  particular  words  are 
necessary  for  the  creation  of  a  trust,  the  inten- 
tion must  be  dear  and  manifest  from  the  whole 
will,  and  a  trust  was  nowhere  declared;  the 
control  of  the  property  being  given  to  the  exec- 
utors and  not  to  trustees,  and  for  the  fulfill- 
ment of  the  will  and  not  the  execution  of  a  trust, 
and  being  no  more  than  the  control  which  the 
law  gave  them  as  executors,  and  moreover,  if 
they  were  to  be  trustees,  there  would  have  been 
no  necessity  for  the  appointment  of  guardians 
for  the  minor  chUdren. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  K  1579-1581;    Dec  Dig.  <d=>672.] 

2.  Wnxs  ^s»602— CoNSTBuonoN— Natxtbb  or 
B2STATES  Cheated. 

The  children  took  a  determinable  fee  pass- 
ing a  present  interest,  subject  to  be  defeated  by 
their  death  without  children  before  the  youngest 
child  reached  the  ageof  21,  and  there  should  be 
a  division  of  the  prot>erty,  with  a  further  and 
final  division  upon  the  death  of  any  of  the  chil- 
dren, as  the  provision  as  to  dying  without  dill- 
dren  clearly  aid  not  refer  to  the  wife,  and  her 
interest  was  therefore  absolute,  and  for  her  to 
take  while  the  rights  of  the  children  were  post- 
poned would  destroy  the  principle  of  equality 
which  pervaded  the  whole  wUl. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1351-1359;  Dec.  Dig.  <d=»602.] 

Appeal  from  Superior  Court,  Pasquotank 
County;    Carter,  Judge. 

Action  by  the  Savings  Bank  &  Trust  Com- 
pany against  S.  H.  Johnson  and  others. 
From  a  Judgment  construing  a  will,  both 
plaintiflf  and  defendants  appeaL  Reversed  in 
part,  and  afi^rmed  in  part 

This  is  an  action  by  the  guardian  of  three 
of  the  devisees  and  legatees  of  J.  B.  Flora 
against  his  executors,  to  compel  the  delivery 
and  payment  of  the  devises  and  legacies,  and 
the  matters  in  controversy  depend  upon  the 
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constractlon  of  tbe  will  of  said  Flora,  which 
reads  as  follows: 

I.  J.  B.  Flora  of  the  abore  county  and  state, 
ana  being  of  sound  mind  and  memory  do  make, 
publish  and  declare  this  to  be  my  last  will  and 
testament  as  follows: 

1.  My  executor  hereinafter  named  shall  pay 
all  my  just  debts  out  of  the  first  money  which 
may  come  into  their  hands  belonging  to  my 
estate. 

2.  I  give  and  devise  unto  my  beloved  wife  Allie 
v.  Flora,  the  home  place  where  I  now  reside 
at  the  time  of  my  death  together  with  all  the 
household  and  kitchen  furniture  therein  so  long 
as  she  mav  live  and  no  longer  and  at  her  death 
to  my^ildren  in  fee  simple  share  and  share 
alike. 

3.  I  give  and  devise  unto  my  wife  and  chU- 
dren  share  and  share  alike  all  the  balance  of 
my  property  both  real  and  personal  proj;>erty  aft- 
er paymg  the  following  amounts  herem  named. 

4.  I  give  to  each  of  my  sisters  three  daugh- 
ters as  follows:  To  Serena  9100;  to  Georgia 
|100;  and  to  Bettie  $200;  and  to  my  brother 
John  Flora's  deceased  three jrirl  children,  $100 
each  and  to  his  son,  Jerome  Flora  a  note  I  have 
of  $150— hereto  attadied. 

&  I  also  give  to  D.  G.  Brockett  $200. 

6.  I  give  to  Jerome  Flora,  my  son  $4X)00  and 
to  Howard  and  Bdward  Flora  and  to  Virginia 
Flora,  my  children  $6,000  each  to  the  equal 
amount  I  have  given  my  daughter  Ida  J.  Flora 
now  Mn,  S.  H.  Johnson,  having  bought  a  home 
and  given  her.  Also  to  Howard,  Edward  and 
Virginia  I  give  and  bequeath  $5d3.90  with  in- 
terest at  4%  from  May  28.  1018,  this  being 
their  part  received  from  a  dividend  of  the  Mu- 
tual Life  Insurance  Company.  Ida  and  Jer- 
ome having  had  this  amount  paid  to  them. 

6.  I  wish  the  farm  known  as  the  Baxter  farm 
to  be  divided  as  follows:  Commencing  at  the 
Smith  line  running  down  the  lead  ditdi  to  the 
river,  the  eastern  part,  the  old  home  to  my  son 
Howard  value  $12,000  the  front  part  bound  by 
the  main  road,  Smith  and  Winslow  to  Edward, 
value  $10,000,  the  road  leading  to  both  houses 
to  be  kept  up  equally  by  both.  In  case  that  nei- 
ther one  should  not  want  it  at  the  above  valua- 
tion, it  is  to  be  had  by  the  others  and  the  same 
valuation  and  it  is  not  to  -be  sold  by  either 
Howard  or  Edward  to  anv  other  party  except  a 
brother  or  sister  unless  uiey  both  agree  to  sell 
and  this  shall  not  be  till  they  are  both  twenty- 
one  years  old.  The  team  and  farmiuj?  utensils 
shall  be  equiUlv  divided  between  Howard  and 
Edward  the  value  of  farm  to  include  the  team 
and  farming  utensils. 

7.  My  wife  and  children  lAiall  share  equally  in 
both  real  and  personal  property,  the  division  not 
to  be  final  till  my  youngest  child  Virginia  is 
21  years,  if  living,  and  if  either  die  without  diil- 
dren,  their  property  is  to  be  equally  divided  be- 
tween their  brothers  and  sisters. 

8.  I  hereby  constitute  and  appoint  my  wife 
Alice  V.  Flora  and  all  my  children  who  may  be 
of  lawful  age  and  S.  H.  Johnson  to  represent 
my  daughter  Ida  my  lawful  executors  to  all 
intents  and  purposes  to  execute  this  my  last  will 
to  have  entire  control  thereof  so  long  as  may 
be  necessary  for  the  fulfillment  of  this  will,  to 
act  as  the  guardian  of  my  minor  children  should 
there  be  any. 

9.  And  shall  not  be  required  to  give  any  bonds 
and  make  only  such  returns  to  the  court  that  Is 
required  by  law.  In  case  of  minor  children  if 
in  the  judgment  of  the  executors  it  is  best,  they 
may  appoint  the  Savings  Bank  &  Trust  Compa- 
ny guardian. 

In  testimony  whereof  I  have  hereunto  set  mv 
hand  and  seal  this  the  6th  day  of  January,  1914, 

J.  B,  Flora.    [Seal.] 
Witness: 

H.  G.  Kramer. 
E.  W.  Carr. 


f  The  estate  Is  estimated  to  be  worth  $260^ 
000,  a  considerable  portion  of  which  is  a 
prosperous  mercantile  business. 

The  testator  left  a  wife  and  five  children 
surviving  him;  three  of  the  (dilldren  being 
under  21  years  of  age.  All  the  debts  of  the 
testator  and  the  legacies  given  in  items  4 
and  5  have  been  paid. 

The  ezecntors  contend  that  the  language 
in  item  8  appoints  them  trustees  of  the  es- 
tate, and  that  they  have  the  right  to  retain 
the  whole  of  the  estate,  and  to  continue 
the  mercantile  business.  His  honor  niled 
against  this  contention,  and  the  defendants 
excepted.  The  plaintillb  contend  that  they 
are  entitled  to  hare  a  division  of  the  prop- 
erty now,  and  to  enter  into  possession  there- 
of. His  honor  ruled  against  this  contention* 
and  the  plaintiffs  ^cepted.  Judgment  was 
entered  accordingly,  and  both  partlea  ap- 
pealed. 

Aydlett  &  Simpson,  of  Elizabeth  City,  for 
plaintiff.  Ehringhaus  &  Small,  of  Elizabeth 
City,  for  defendant 

ALLESN,  J.  [1]  We  agree  with  his  honor 
that  the  words  used  in  the  cdghth  item  of  the 
win,  in  connection  with  the,  appointment  of 
the  ezecntors,  that  they  are  "to  have  entire 
control  thereof  (the  property)  so  long  as  may 
be  necessary  for  the  fulfillment  of  this  will," 
do  not  create  a  trust.  It  Is  true  no  particular 
words  are  necessary  for  the  creation  of  a 
trust,  but  the  intention  to  do  so  must  be  clear 
and  manifest  (Haywood  v.  Wachovia  Ck>., 
149  N.  O.  208,  62  S.  E.  915;  Haywood  v. 
Wright,  152  N.  C.  421,  67  S.  E.  982) ;  and  in 
determining  the  intention  of  the  testator 
the  entire  will  must  be  considered  and  not 
separate  parts  of  it  (Taylor  t.  Brown,  165  N. 
C.  161,  81  a  E.  137).  When  so  considered, 
we  not  only  find  no  language  in  item  8  im- 
porting a  trust,  but,  when  we  look  at  the 
other  parts  of  the  will,  we  nowhere  find  any 
trust  declared. 

The  control  of  the  property  is  given  to  the 
executors,  not  to  trustees,  and  for- the  folfiU- 
ment  of  the  toUl,  and  not  to  execute  a  tnist» 
and  no  power  or  authority  is  conferred  that 
did  not  exist  under  the  law,  as  they  had  the 
right,  as  executors,  to  have  control  of  the 
property  "so  long  as  may  he  necessary  for 
the  fulfillment  of  the  wUL'* 

Again,  in  the  same  item,  the  executors  are 
appointed  guardians  of  the  minor  children, 
which  would  be  unnecessary,  if  they  were 
trustees;  and  upon  an  examination  of  the 
whole  wiH  the  intention  is  clear  that  the 
testator  contemplated  a  division  of  his  prop- 
erty now,  and  another  and  final  division  up- 
on the  death  of  a  child  leaving  no  children, 
which  would  be  in  conflict  with  the  position 
that  the  executors  are  to  hold  and  control 
the  property  as  trustees. 

It  also  appears  from  the  will  that  the 
wife  and  children  are  the  objects  of  the  tes- 
tator's bounty,  and  he  declares  his  intentioa 
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that  they  shall  ahare  equally  in  real  and 
personal  property.    In  Item  2  be  gives  the 
wife  his  home  place  for  Uf e,  and,  after  giy- 
ing  away  certain  specific  amounts  and  mak- 
ing a  devise  of  a  tract  of  land,  he  provides 
in  item  7  that  his  wife  and  children  shall 
share  equally  in  real  and  personal  property. 
This  devise  to  the  wife  is  absolute,  because 
the  language  in  item  7,  ''if  either  die  without 
children/'  does  not  refer  to  the  wife  but  to 
the  childreui  and,  if  absolute^  ^t  is  inconsist- 
ent with  the  position  that  the  whole  proper- 
ty shall  be  held  by  trustees,  and  the  part 
of  item  8  relied  on  to  create  a  trust  applies 
with  equal  force  to  the  proi)erty  given  to  the 
wife  as  to  that  given  to  the  children.     If, 
however,  it  should  be  held  that  the  language 
is  sufficient  to'  establish  a  trust,  it  would 
now  be  a  passive  and  not  an  active  trust, 
because  it  could  only  continue  "so  long  as 
may  be  necessary  for  the  fulfillment"  of  the 
will,  and  all  the  duties  under  the  will-  have 
been  performed,  except  the  distribution  of 
the  property,  and,  if  passive,  the  devisees 
and  legatees  would  be  entitled  to  the  posses- 
sion and  use  of  the  property.     Perkins  v. 
Brinkley,  133  N.  G.  348,  45  S.  E.  652 ;   Lum- 
mus  V.  Davidson,  160  N.  C.  487,  76  S.  B.  474. 
[2]  The  ruling  upon  the  other  question  in- 
volved in  the  appeal  is,  in  our  opinion,  er- 
roneous.   No  language  can  be  found  in  the 
will  whidh  Mmits  the  estate  and  interest  giv- 
en to  the  wife  and  children,  except  the  words 
In  the  seventh  item,  *'if  either  die  without 
children" ;  and  it  is  dear  these  do  not  refer 
to  the  wife,  because,  at  the  time  of  making 
the  will,  she  had  Aye  living  children,  and  it 
is  improbable  that  the  testator  contemplated 
the  death  of  all  the  children  before  the  death 
of  the  wife,  and  in  the  contingency  named 
"their  property  is  to  be  equally  divided  be- 
tween their  brothers  and  sisters*'     It  fol- 
lows, therefore,  that  the  interest  of  the  wife 
is  absolute,  and  that  she  is  now  entitled  to 
the  property  devised  and  bequeathed  to  her. 
These  provisions  are  in  the  item  of  the  will 
which  declares,  "My  wife  and  children  shall 
share   equally    in    both    real    and   personal 
property,"    and   this   principle   of   equality, 
which  pervades  the  whole   will,   would  be 
destroyed  if  the  wife  can  take  now,  and  the 
right  of  the  children  is  postponed. 

The  use  of  the  language  in  this  item,  "the 
division  not  to  be  final  till  my  youngest 
child  Virginia  is  twenty-one  years,'*  also  in- 
dicates a  purpose  to  have  a  division  before 
that  time,  and  is  without  meaning,  unless 
interpreted  to  give  the  right  to  a  division 
of  the  property  among  the  diildren  now; 
bnt,  if  a  child  dies  without  leaving  children, 
that  there  shall  be  another  and  final  division. 
It  follows,  therefore,  that  the  children  take 
the  whole  interest  in  the  property  which 
may  be  defeated,  upon  dying  without  chil- 
dren, or  as  it  is  usually  termed,  a  deter- 
minable fee,  which  passes  a  present  interest, 
•abject  to  be  defeated,  however,  upon  the 


happening  of  the  contingaicy  (Rees  t.  Wil- 
liams, 165  N.  C.  202,  81  S.  E.  286),  and  fol- 
lowhig  the  principle  which  fttvors  the  early 
vesting  of  estates  (Dunn  v.  Hines,  164  N.  G. 
120,  80  S.  B.  410),  and  in  accordance  with 
the  declared  purpose  that  final  division  shall 
be  had  when  Virginia  becomes  21,  the  time 
for  the  happening  of  the  contingency  would 
be  that  fixed  for  final  division,  and  the  es- 
tates and  interests  wiU  then  be  absolute. 

The  court  may  by  decree  protect  the  sever- 
al interests  until  the  estates  become  absolute, 
taking  into  consideration  the  protection  af- 
forded by  the  guardian  bonds  of  the  infants. 

Reversed  on  plaintiff's  appeal.  Affirmed 
on  def^idant's  appeaL 


(168  N.  C.  866) 

liBGGBTT  V.  ATLANTIC  COAST  LINE  B. 

CO.    (No.  66.) 

(Supreme  Court  of  North  Carolina.     Feb.  24, 

1015.) 

1.  Cabbiebs  ^ss>247,  286— Iitjubt  to  Pasbkn- 
geb— cjondition  of  station. 

Plaintiff,  waiting  in  a  railroad  station  to 
take  a  train,  was  entitled  to  the  rights  of  a  pas- 
senger, and  common  carriers  of  passengers  be- 
ing held  to  a  high  degree  of  care  m  maintaining 
saxe  conditions  abont  their  stations,  for  his  in- 
Jury,  through  its  negligent  failure  to  light  the 
premises,  defendant  railroad  was  liable. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  §S  984-903,  11^&-1148,  1150-1152; 
Dec  Dig.  <8ss>247,  286.] 

2.  Cabbibbs  ^s»347— Aooxdbnt  at  Station— 

CONTBIBUTOBY   NbOLIGBNOB   OF   ONB  WaIT- 
INQ  FOB  TBAIN. 

In  an  action  against  a  railroad  company  for 
personal  injuries  to  an  intending  passenger, 
caused  by  its  negligence  in  failing  properly  to 
light  its  station  premises,  the  question  of  plain- 
tiff's contributory  negligence  was  for  the  jury; 
his  walking  along  the  unlighted  station  platform 
at  train  time  not  constitating  negligence  per  se. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1846, 1350-13S6,  ld8&-1397. 1402; 
Dec.  Dig.  <g=>347.] 

3.  Death  ^;=>103— Pboxikatb  Cause— Qttes- 
tion  fob  jubt. 

Whether  personal  injuries  received  In  fall- 
ing down  steps  were  the  proximate  cauae  of 
plaintiff's  deaUi  was  a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  i  141 ;   Dec  Dig.  €=>103.1 

Appeal  from  Superior  Court,  Martin  Coun- 
ty; Bond,  Judge. 

Actidn  by  Leggett,  executrix,  agaiast  the 
Atlantic  Coast  Line  Railroad  Company,  for 
the  death  of  plaintiff's  intestate.  Judgment 
as  of  nonsuit,  and  plalntiif  appeala  Revers- 
ed and  remanded. 

Martin  &  Critcher,  of  Williamston,  Winston 
&  Matthews,  of  Windsor,  and  Winston  & 
Biggs  and  B.  W.  Winston,  all  of  Raleigh,  for 
appellant  F.  S.  SpruUl,  of  Rocky  Mount, 
for  appellee. 

HOKE,  J.  There  was  evidence  on  part  of 
plaintiff  tending  to  show  that,  on  the  night 
of  December  9,  1909,  the  intestate,  with  an- 
other, was  in  the  waiting  room  of  defendant's 


^s»For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  DigMts  and  Indexes 
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passenger  station  at  E^verett,  N.  C,  with  the 
purpose  of  taking,  next  train  to  Williamston, 
N.  C. ;  that  the  train  was  late,  and  the  sched- 
ule time  was  6  p.  m.,  at  that  time  after 
dark;  that  the  station  was  alongside  of  the 
tracks,  some  18  feet  from  the  main  line,  was 
something  over  3  feet  above  the  ground,  and 
had  a  platform  all  around  it  without  railing; 
that  the  tracks  ran  north  and  south,  and  the 
platform  next  the  tracks  was  without  steps; 
that  there  were  steps  all  along  the  west  end 
of  the  building,  and  at  the  east  end  the  steps 
were  5  feet  in  length;  that  you  entered  from 
the  west  end,  the  usual  way,  came  first  to 
the  colored  waiting  room,  and  further  along 
the  platform,  about  18  feet,  was  the 'entry  to 
the  white  waiting  room,  where  intestate  was, 
and  on  the  night  in  question  there  wfts  no 
light  on  the  platform  or  in  the  station 
grounds,  the  only  light  spoken  of  in  the  tes- 
timony being  a  small  lamp  in  the  ticket  of- 
fice; that,  about  the  time  the  train  approach- 
ed, the  intestate  and  others  went  out  of  the 
waiting  room  for  white  people,  and,  as  they 
endeavored  to  go  along  the  platform  to  the 
steps,  intestate  fell  to  the  ground  and  was 
seriously  hurt;  that  he  suffered  much,  and 
there  is  testimony  permitting  the  inference 
that,  after  lingering,  he  finally  died  from  the 
effect  of  the  injuries  then  received. 

[1]  Upon  this,  the  testiinony  as  it  now  .ap- 
pears, we  are  of  opinion  that  the  plaintiff  is 
entitled  to  have  the  cause  submitted  to  the 
jury,  and  that  the  judgment  of  nonsuit 
should  be  set  aside.  The  intestate,  having 
gone  upon  the  premises  and  being  in  the  wait- 
ing room  of  defendant  company  at  or  about 
the  schedule  time  of  the  train  and  with  in- 
tent to  become  a  passenger  thereon,  is  gen- 
erally held  to  be  or  entitled  to  the  rights  of 
a  passenger,  and  it  is  well  understood  that 
common  carriers  are  held  to  a  high  "degree 
of  care  in  providing,  at  their  passenger  sta- 
tions, places  and  conditions  by  which  pas- 
sengers may  board  and  alight  from  their 
trains  in  safety"  (Roberts  v.  Railroad,  165 
N.  C.  79,  70  S.  B.  1080;  Smith  v.  Railroad, 
147  N.  O.  448,  61  S.  E.  266,  47  L.  R.  A«  [N. 
S.]  17d ;  Mangum  v.  Railroad,  145  N.  C.  153, 
58  S.  B.  913,  13  li.  R.  A.  [N.  S.]  589,  122  Am. 
St.  Rep.  437;  Hutchinson  on  Carriers  [3d 
Ed.]  §§  1005,  1006;  Fetter  on  Carriers  of 
Passengers,  p.  592);  that  the  duty  of  the 
company,  in  respect  to  keeping  safe  station 
premises,  exists  and  extends  not  only  to  pas- 
sengers but  "to  all  who  rightfully  come  upon 
its  premises  in  pursuance  of  the  invitation 
which  it  holds  out  to  the  public,  and  em- 
braces all  who  come  there  on  legitimate  busi- 
ness to  be  transacted  with  its  agent"  (Pineus 
V.  Railroad,  140  N.  C.  450,  53  S.  E.  297,  111 
Am.  St  Rep.  856);  and  that,  on  the  facts 
as  they  are  now  presented,  the  obligation, 
in  this  instance  to  have  the  premises  prop- 
erly lighted,  comes  clearly  within  tne  prin- 
ciple (Beard  v.  Railroad,  143  N.  C.  136-144, 
55  S.  E.  506,  508;   Ruffin  v.  RaUroad,  142  N. 


G.  120,  65  8.  B.  86;  Grimes  t.  Pa.  Co.  [C.  C] 
36  red.  72;  Hutchinson  on  (Carriers  [3d  Ed.] 
1936). 

In  Grimes  v.  Railroad,  supra,  it  was  held  to 
be  "the  duty  of  a  railroad  company  to  prop- 
erly light  the  platform  connected  with  its 
depot  within  a  reasonable  time  before  the 
arrival  and  departure  of  its  trains,  so  as  to 
insure  the  safety  of  persons  coming  to  the 
depot  as  passengers."  And  in  Beard's  Case, 
supra,  Connor,  Judge,  delivering  the  opin- 
ion, said: 

"There  was  no  negligence  in  the  *  •  • 
conBtniction  of  the  steps,  but  it  was  the  duty  of 
the  defendant  to  have  and  maintain  sufficient 
light  along  the  platform  and  near  the  steps  or  to 
have  a  railing  so  that  their  eznployds  could  use 
them  with  reasonable  safety.  This  was  a  posi- 
tive  duty,  the  failure  to  perform  which  makes 
the  defendant  liable,  unless  the  danger  in  usLog 
them  was  so  manifest  and  obvious  that  no  pru- 
dent man  would  do  so  in  the  absence  of  lights.** 

[2]  And  these  and  other  authorities  are  to 
the  effect  that,  on  the  same  or  similar  facts 
to  the  case  before  us,  the  question  of  con- 
tributory negligence  is  for  the  jury.  Thus 
Connor,  Judge,  pursuing  the  subject,  in 
Beard's  Case,  supra,  and  in  reference  to  the 
conduct  of  plaintiff  (in  that  case  an  employ^ 
of  the  company),  said  further: 

"It  cannot,  we  think,  be  said  that,  using  his 
senses,  members,  and  Imowledge  of  surrounding 
conditions,  as  described  by  plaintiff,  he  was  man- 
ifestly regardless  of  his  safety.  Common  ob- 
servation teaches  us  that  many  persons,  clearly 
within  the  pale  of  ordinary  prudence,  feel  their 
way  along  steps  in  the  dark.  We  can  hardly 
think  that,  by  doing  so  they  can  be  said  to  be 
clearly  and  obviously  negligent.** 

And  Fetter  on  Carriers  of  Passengers,  p. 

344,  says: 

"A  passenger  is  not,  as  a  matter  of  law,  guil- 
ty of  contributory  negligence  in  walking  along 
an  unlighted  platiorm  to  see  if  there  is  another 
coach  at  the  rear  end  of  a  train  he  Is  about  to 
board"— citing,  among  other  cases,  Buenemann  v. 
Railroad,  32  Minn.  390.  20  N.  W.  379,  in  same 
section :  Ala.  Gr.  So.  R.  R.  v.  Arnold,  84  Ala. 
159,  4  South.  359,  5  Am.  St  Rep.  354. 

[3]  There  was  nothing  to  show  that  in- 
testate was  not  observant  of  the  care  requir- 
ed under  conditions  provided  for  him,  and 
the  case  in  this  respect  is  not  unlike  that  of 
Darden  v.  Plymouth,  166  N.  C.  492,  82  S..  E. 
829.  While  there  are  facts  in  evidence  which 
tend  to  show  that  the  injuries  received  on 
this  occasion  did  not  cause  intestate's  deaUi, 
there  is  testimony  also,  as  stated,  which  per- 
mits the  inference  that  these  injuries  were 
the  cause  of  such  death  or  contributed  to  it 
in  a  way  to  render  defendant  liable.  Penn 
V.  Insurance  Co.,  160  N.  C.  399,  76  S.  B. 
262,  42  L.  R.  A.  (N.  8.)  697;  Meekins  y.  Rail- 
road, 134  N.  C.  217,  46  S.  E.  493.  It  may  be 
well  to  note  that,  in  Penn's  Case,  the  ex- 
istence of  an  additional  cause  contributing 
to  plaintilTs  injury  was  held  to  defeat  a  re- 
covery, but  that  was  by  reason  of  the  express 
stipulation  in  the  policy  that  the  company 
"should  be  liable  for  injuries  attributable  di- 
rectly and  independently  of  all  other  causes, 
to  external,  accidental,  and  violent  means.** 
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There  were  exceptions  by  plaintiff  also  to 
the  rulings  of  the  court  below  on  questions 
of  evidence;  but  as  these  are  not  necessarily 
determinatlye,  and  may  not  arise  on  another 
trial  or  be  presented  In  the  same  manner,  it 
is  considered  best  not  to  r^fer  to  them  more 
directly. 

There  was  error  In  the  Judgment  of  non- 
suit, and  this  will  be  certified  that  the  same 
may  be  set  aside  and  a  new  trial  had. 

Reversed. 


ass  N.  C.  378) 

NORTH  CAROLINA    MUTUAL  &   PROVI- 
DENT ASS'N  V.  EDWARDS  et  al. 

(No.  31.) 

(Supreme  Oourt  of  North  Oarolina.     Feb.  24, 

1916.) 

1.   JUDOHBNT  ^=:»569-<:;ONCI«U8IVENBSS. 

Where  no  ai^peal  was  taken  from  an  or- 
der denying  an  independent  motion  to  set  a 
judgment  aside  on  account  of  plaintifTs  inex- 
cusable neglect,  plaintiff  was  concluded  on  that 
question. 

[Ed.  Note.~For  other  cases,  see  Judgment, 
C^ent.  Dig.  {  998;   Dec,  Dig.  <&=s>569.] 

2.  JuDQicBNT   ^5»443— Vaoatino— Fbaitd    in 
PaoctTBiNO  Judgment. 

Relief  against  a  judgment  by  setting  it 
aside  is  allowable  only  wnen  fraud  is  shown 
in  the  procuring  or  rendition  of  the  judgment, 
■  or  fraud  extrinsic  or  collateral  to  matters  in 
issue  or  tried,  not  known  to  the  opposite  party 
at  the  time,  and  for  not  knowing  whidi  he 
was  not  chargeable  with  neglect 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  U  786,  836,  838;  Dec.  Dig.  «=» 
443.] 

3.  Judgment   ^=»414  —  Vacation  —  Fbaud— 
Mattebs  Avaxlablb  Before  Judgment. 

A  judgment  against  defendant  will  not  be 
set  aside,  where  the  jury  determined  all  the 
issues  in  favor  of  the  plaintiff,  and  where  there 
was  no  showing  of  fraud  m  procuring  the 
judgment,  or  conduct  preventing  the  defendant 
from  presenting  any  defense  it  had,  since  relief 
from  a  judgment  will  not  generally  be  granted 
except  where  the  fraud  alleged  was  antecedent 
to  the  judgment  and  was  or  might  have  been 
litigated. 

lEd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  780;   Dec  Dig.  «=>414.1 

Appeal  from  Superior  Court,  Beaufort 
Ck>iinty;  Bond,  Judge. 

Action  by  the  North  Carolina  Mutual  & 
Provident  Association  against  Edmund  Ed- 
wards and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  No  error,  and  Judg- 
ment affirmed. 

The  Judgment,  at  November  term,  1912, 
liad  be^i  entered  by  default  final  on  a  veri- 
fied complaint,  stating  a  definite  amount  due 
on  a  policy  of  insurance,  and,  so  far  as  ap- 
pears, was  in  all  respects  regular.  In  the 
present  action  to  set  the  same  aside,  there 
was  allegation  with  evidence,  on  part  of 
plalntUf;  tending  to  show:  That  the  original 
policy  had  been  procured  by  fraudulent  rep- 
r«flentations  on  the  part  of  the  insured,  etc. 
<2>  That  the  demand  had  been  fully  ad- 
justed between  the  company  and  the  claim- 
ants under  the  policy,  and  it  was  contended 


further  by  plaintifTs  that  the  Judgment  com- 
plained of  had  been  procured  by  fraud.  On 
answer,  denying  generally  the  averments  in 
the  complaint.  Issues  were  submitted  and 
responded  to  by  the  Jury  as  follows: 

"(1)  Was  the  issuance  of  policy  for  ^250 
mentioned  in  complaint  procured  by  fraud  on 
the  part  of  Willie  Eldwards  or  Edmund  Ed- 
wards?    A.  No. 

"(2)  Was  any  answer  or  representation  made 
to  the  agent  or  examining  physician  of  plain- 
tiff company  falsely  by  Sophia  Johnson  which 
was  fraudulent  or  which  was  material  to  the 
risk  assumed  by  the  policy?    A.  No. 

'*iS)  Had  the  $2eK)  policy  been  settled  or 
compromised  before  suit  on  it  was  brought,  or 
judgment  rendered?    A.  No. 

*'(4)  If  there  was  any  defense  to  suit  on 
said  $250  policy,  did  the  company  know  the 
facts  concerning  same  when  suit  on  said  poli- 
cy was  brought?    A.  Yes. 

"(5)  Was  anything  done  by  either  defend- 
ant,  and,  if  so^  by  which  ones,  to  prevent  the 
plaintiff  company  from  making  any  defense 
they  had,  if  any,  to  the  suit  mentioned,  or  any 
agreement  to  drop  said  suit?  A.  Nothing  by 
any  one. 

*^(6)  Did  the  plaintiff  company  pav  anything 
on  said  poUcy  before  judgment  rendered,  and, 
if  so,  how  much  ?    A.  Nothing. 

"(7)  When  P.  H.  Bell  brought  said  suit  and 
prosecuted  same  as  attorney,  did  he  know  that 
said  policy  had  been  procured  by  fraud,  or  that 
it  had  been  paid  or  compromised  if  such  had 
been  done?     A.  No." 

There  was  Judgment  on  the  verdict  for 
defendants,  and  plalntiir  excepted  and  ap- 
pealed. 

Small,  MacLean,  Bragaw  ft  Rodman,  of 
Washington,  N.  C,  for  appellant  Ward  & 
Grimes,  of  Washington,  N.  O.,  for  appellees. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1]  The  record  shows  that,  at  a 
former  term  and  apparently  as  an  independ- 
ent proposition,  a  motion  was  made  by  de- 
fendant therein,  the  present  plalntUT,  to  set 
the  judgment  aside  on  account  of  excusable 
neglect  and  same  was  denied.  No  appeal 
having  been  taken  from  such  order,  the 
present  plaintiff  would  seem  to  be  concluded 
on  that  question,  and,  in  any  event,  there  be- 
ing no  error  shown,  the  Judgment  will  be 
upheld.  Smith  v.  Holmes  Bros.,  148  N.  C. 
210,  61  S.  B.  631;  Scott  v.  Life  Associa- 
tion, 137  N.  O.  616,  50  S.  B.  221;  Cowles  v. 
Cowles,  121  N.  C.  272,  28  S.  B.  476 ;  Clarke 
Code  (3d  Bd.)  pp.  810,  311,  and  authorities 
there  dted.  The  case  presented,  then,  is  an 
action  to  set  aside  a  Judgment  taken  accord- 
ing to  the  course  and  practice  of  the  court 
and  in  all  respects  regular,  on  the  ground 
of  fraud. 

[2, 3]  While  this  is  a  well-recognized 
ground  of  relief  against  a  Judgment,  it  is  al- 
lowable, as  a  rule,  when  fraud  Is  shown  in 
the  procuring  or  rendition  of  the  Judgment 
and  not  when  it  affects  only  the  validity  of 
the  original  demand,  unless,  in  this  last  case, 
plaintiff,  in  the  Judgment,  or  some  one  for 
whose  conduct  plaintiff  is  legally  responsible, 
has  wrongfully  prevented  the  opposing  party 
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from  setting  it  up  as  a  defense,  or  the  Jndg* 
m^t  was  rendered  in  a  court  where  sach 
defense  was  not  available  to  him.  Motter  v. 
Dayls,  161  N.  C.  237,  ©5  S.  B.  969;  Levin  y. 
Gladstein,  142  N.  G.  482,  55  S.  E.  371,  32  L. 
R.  A.  (N.  S.)  905,  115  Am.  St  Rep.  747; 
Owens  V.  Van  Winkle  Co.,  96  Ga.  408,  23  S. 
E.  416,  31  L.  R.  A.  767,  and  editorial  note; 
Black  on  Judgments,  U  370-378 ;  23  Cyc.  pp. 
1010,  1024,  1025.  In  Black  on  Judgments,  S 
370,  the  position  suggested  is  stated  as  fol- 
lows: 

♦*While  it  1b  true  that  equity  will  not  gen- 
erally listen  to  an  impeachment  of  a  judgment 
on  the  ground  of  fraud,  when  the  fraud  alleged 
was  antecedent  to  the  judgment  and  was  or 
might  have  been  litigated  in  the  action  at  law, 
yet  fraud  practiced  in  the  very  matter  of  ob- 
taining the  judgment  is  regarded  as  perpetrat- 
ed upon  the  court  as  well  as  upon  the  injured 
Jiarty.  and  a  judgment  so  procured  may  be  en- 
oined.  The  rule  has  been  thus  stated:  'The 
question  of  fraud  which  is  open  to  examination 
in  such  case  is  as  to  something  which  inter- 
vened in  the  proceedings  by  which  the  judgment 
was  obtained,  and  it  must  have  occurred  in 
the  very  concoction  or  procuring  of  the  judg- 
ment, and  not  have  been  known  to  the  opposite 
party  at  the  time,  and  for  not  knowing  which 
he  is  not  chargeable  with  neglect  or  matten- 
tion.  The  fraud  must  consist  in  something  of 
which  the  complaining  party  could  not  have 
availed  himself  in  the  court  giving  the  judg- 
ment, or  of  which  he  was  prevented  from  avaO- 
ing  himself  there  by  fraud.'  Or,  as  otherwise 
stated,  the  fraud  alleged  must  be  extrinsic  or 
collateral  to  the  matters  involved  in  the  is- 
sues or  the  trial  at  law." 

And*  again: 

"The  rule  is  well  settled  and  perfectly  in- 
flexible that  if  the  defendant  in  an  action  at 
law  had  a  good  defense,  purely  legal  in  its 
nature,  of  the  existence  of  wnich  he  was  aware, 
and  which  he  had  an  opportunity  to  set  up, 
but  neglected  to  defend  himself,  he  cannot 
come  into  equity  seeking  relief  against  the 
Judgment  in  that  action,  on  the  same  grounds 
which  constituted  that  aefense,  unless  his  fail- 
fire  to  make  the  defense  was  due  to  drcum- 
stances  of  fraud,  accident,  or  surprise,  entirely 
unmixed  with  negligence  or  fault  on  his  own 
part.  In  other  words,  a  court  of  chancery  will 
not  entertain  a  party  seeking  relief  against 
a  judgment  at  law  in  consequence  of  his  de- 
fault upon  grounds  which  might  have  been 
successfully  taken  in  the  said  Tlaw)  court  un- 
less some  reason  founded  in  fraud,  accident, 
surprise,  or  some  adventitious  circumstances 
beyond  the  control  of  the  party  be  shown  why 
the  defense  at  law  was  not  made." 

And  in  23  Cyc.  p.  1024 : 

"When  a  defendant^  in  an  action  at  law,  has 
a  good  defense,  but  is  prevented  from  setting 
it  up  by  the  fraud  artince,  direct  or  misrepre- 
sentative  of  plaintiff,  without  negligence  or 
fault  on  his  own  part,  and  a  judgment  is  there- 
by obtained  against  him,  it  is  a  proper  case 
^or  equitable  relief,  but  he  must  show  that  he 
is  free  from  the  (marge  of  negligence  or  lack 
of  due  attention  to  his  case.'* 

In  the  present  case,  the  jury  have  deter- 
mined all  of  the  issues  in  favor  of  the  de- 
fendants, who  were  plaintiffs  in  the  judg- 
ment, and  we  are  not  required  to  pass  upon 
the  exceptions  raised  as  to  most  of  these 
issues,  being  of  opinion  that  there  is  no  tes- 
timony worthy  of  consideration  tending  to 
show  fraud  on  the  part  of  the  defendants 


in  procnring  the  Judgment  and  none  what^^ 
ever  which  shows,  or  tends  to  show,  that 
they  or  any  one  for  whose  conduct  they  are 
responsible  have  said  or  done  anything 
which  prevented  the  present  plaintiff  ftom 
presenting  any  defense  it  may  liave  had  to 
their  demand.  There  is  allegation  and  evi- 
dence tending  to  show  fraud  and  misrepre- 
sentation on  the  part  of  the  insured  in  ob- 
taining the  policy,  and  there  are  facts  in 
evidence  tending  to  show  that  these  defend- 
ants had  entered  on  an  adjustment  of  their 
demand  with  the  local  ag^t  of  the  com- 
pany and  had  received  part  of  an  amount 
agreed  upon  between  them,  but  both  of  these 
are  legal  defenses  which  could  have  been 
set  up  and  made  available  in  the  action,  and, 
as  stated,  we  find  nothing  in  the  record  to 
show  that  defendants  are  in  any  way  re- 
sponsible for  plaintilTs  default  On  the 
contrary,  the  facts  in  evidence  tend  to  show 
that  the  company  was  thrown  off  its  guard 
and  deprived  of  its  opportunity  to  make  de- 
fense against  this  claim  by  the  conduct  and 
representations  to  it  of  its  own  local  agent, 
and,  there  b^ng  no  proof  or  suggestion  of 
any  collusion  between  such  agent  and  de- 
fendants, the  results  of  his  misconduct  are 
in  no  way  attributable  to  them.  And  this 
position  is  also^  in  support  of  the  Judge's 
ruling,  who  at  a  former  term  declined  to  set 
aside  the  Judgment  for  excusable  ne^ect 
Morris  v.  Liverpool,  etc.,  Insurance  €k>.,  131 
N.  C.  212,  42  S.  B.  577. 

There  is  no  error,  and  the  Judgment  in 
defendant's  favor  is  affirmed. 

No  error. 


a68  N.  G.  BSD 
In  re  WHITE'S  ESTATE.    (No.  106.) 

(Supreme  Court  of  North  Carolina.     Feb.  24, 

1915.) 

Taxation  4s»875  —  Inhebitance  Tax  — Bx- 
xicpnoiTB— "Bblation  or  Objld  to  Decs- 

DENT." 

Under  Inheritance  Tax  Law  (Pub.  Laws 
1913,  c.  201)  S  6,  subsec.  1,  providing  that 
where  the  persons  entitled  to  any  benefi^al  in- 
terest are  the  lineal  ancestors  or  issue,  or  where 
the  beneficiary  is  "one  who  stood  in  the  rela- 
tion of  child  to  decedent,"  the  tax  should  be  |1 
for  each  $100  in  value,  and  requiring  the  derk 
of  the  superior  court  to  "determine  whethes  any 
person  to  whom  property  is  bequeathed  stands 
in  the  relation  of  child  to  the  decedent,"  the 
question  whether  a  beneficiary  stands  in  such 
relation  is  a  mixed  question  of  law  and  fact, 
and,  the  term  extends  to  and  indudes  all  mer- 
itorious cases,  where  the  parties  have  assumed 
and  continued  to  live  in  the  relationship  of  par- 
ent and  child  or  in  mutual  recognition  of  such 
relationship;  and  hence  the  son  of  decedenfa 
sister,  who  on  Ills  father's  death  and  at  the  age 
of  six  years  went  to  decedent's  house  to  live* 
and  grew  up  in  the  relation  of  son  to  decedent, 
and  had  regarded  decedent  as  his  father  from 
whom  he  would  inherit,  though  not  regularly 
adopted,  and  who  had  cared  for  decedent  until 
his  death,  was  entitled  to  the  tax  rate  <^  one 
standing  in  the  relation  of  a  child. 

[Ed.   Note.— For  other  cases,    see   Taxation, 
Ont.  Dig.  IS  1090-1692 ;   Dec.  Dig.  <tss>875w] 


^s>For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


N.O.) 


IN  RE  WHITE'S  ESTATE 


361 


Appeal  from  Superior  Cburt,  Bertie  Coun- 
ty; Peebles,  Judge. 

Petition  by  Jobn  R.  Lawrence  to  correct 
the  assessment  of  the  inheritance  tax  on  the 
estate  of  J.  H.  White,  deceased,  by  the  clerk 
of  the  superior  court  Petition  denied,  and 
petitioner  appeals.     Beversed. 

The  petitioner,  claiming  to  stand  in  the  re- 
lation of  child  of  the  testator,  subject  to  the 
smaller  tax  imposed  by  the  law,  and  that  he 
is  entitled  to  the  exemption  allowed  in  such 
cases,  filed  his  petition  before  the  clerk  and 
alleged  and  prayed: 

"First  That  John  H.  White,  deceased,  died 
on  or  about  the  12th  day  of  July,  1913.  leaving 
a  last  will  and  testament  which  has  been  ad- 
mitted to  probate  and  is  recorded  in  Bertie 
county,  and  in  which  he  appointed  your  peti- 
tioner as  his  executor  under  said  will  and  tes- 
tament; and  your  petitioner  duly  qualified  as 
such  executor  on  the  20th  day  of  July,  1913, 
and  1b  now  the  executor  of  said  estate. 

"Second.  That  said  John  B.  Lawrence  is  the 
principal  legatee  and  deyisee  in  said  will  and 
testament,  tne  same  being  referred  to  and  made 
a  part  hereof  for  all  pur^ses;  and  on  the  13th 
day  of  June,  1914,  the  said  clerk  of  the  superior 
court  of  Bertie  county  duly  appointed  T.  C. 
Bond  as  the  appraiser  to  appraise  the  said  es- 
tate for  the  purpose  of  assessmg  the  inBeritance 
tax  under  the  provisions  of  chapter  201,  I  15, 
of  the  Public  Laws  of  1913  of  North  GarolhiiL 
and  the  said  Bond  duly  qualified,  assessed  said 
estate,  and  has  filed  his  report  in  this  court 
bearing  date  of  June  26,  1914;  and  the  same 
is  referred  to  and  made  a  part  hereof  for  full 
description  of  same. 

'*Third.  That  the  said  John  R.  Lawrence  is 
the  ozdy  devisee  and  legatee  in  said  will  and 
testament  and  in  the  report  of  said  assessor, 
whose  share  is  liable  for  the  inheritance  tax,  as 
provided  for  in  chapter  201  of  Public  Laws  of 
Korth  Carolina  of  1913.  That  the  said  John 
B.  Lawrence  was  the  nephew  and  foster  child  of 
the  said  John  H.  White^eceased,  and  was  the 
son  of  the  sister  of  said  White  and  her  husband, 
Thomas  Lawrence.  That  Thomas  Lawrence 
died  when  your  petitioner  was  'about  six  years 
of  age,  leaving  surviving  him  his  wife  and 
three  small  children,  John  R.  Lawrence,  Bettie 
Lawrence,  and  Ida  Lawrence,  and  without  leav- 
ing any  estate  and  property.  That  John  H. 
white,  who  lived  and  died  a  bachelor,  took  and 
adopted  his  sister  and  her  child,  John  R.  Law- 
rence, into  his  household  as  members  of  his 
family,  and  the  two  small  girls,  Ida  and  Bettie 
Lawrence,  went  to  live  with  their  aunt,  Bettie 
Wilson.  That  your  petitioner's  mother,  the 
sister  of  said  White,  cared  for  his  house  and 
did  the  other  duties  pertaining  to  the  same  un- 
til the  time  of  her  death,  which  occurred  when 
jour  petitioner  was  nine  years  old,  and  your  pe- 
titioner remained  there  also  cared  for  by  his 
imcle  and  mother.  That  before  the  death  of 
his  mother,  the  said  White  promised  her  that 
he  would  adopt  the  said  John  R.  Lawrence, 
raise  him,  and  leave  him  all  of  his  property  at 
the  time  of  his  death,  and,  after  the  death  of 
his  mother,  your  petitioner  remained  with  the 
said  White  until  he  reached  the  a.ge  of  21  years, 
and  was  treated  as  a  son  by  the  said  White, 
and  in  turn  treated  the  said  White  as  he  would 
have  his  father.  That  the  said  John  R.  Law- 
rence worked  in  the  field  of  said  White,  never 
receiving  any  compensation  therefor,  other  than 
his  board  and  olothee  and  a  litUe  spending 
money,  just  as  any  other  man  in  similar  cir- 
cumstances in  said  locality  would  have  treated 
A  son,  and  he  nursed  and  cared  for  said  White 
when  he  was  sick,  and  was  in  turn  nursed  and 
cared  for  by  the  said  White.  That  the  said 
White  announced  to  the  world   that  he  had 


adopted  his  nephew  as  his  child  and  heir,  and 
he  was  so  regarded  by  the  neighbors  in  that 
community,  though  there  was  never  any  actual 
4egal  adoption.'  That  the  said  White  repeated- 
ly told  him  that  he  was  going  to  leave  mm  his 
property  when  he  died,  and  he  raised  and 
brought  up  your  petitioner  to  believe  and  feel 
tHat  tbis  would  be  the  case.  That  during  the 
said  period  of  time  the  household  of  said  John 
H.  White,  deceased,  consisted  of  said  White, 
your  petitioner,  and  a  hired  man,  James  Q* 
White,  and  the  other  servants  around,  the  house 
and  farm.  That  the  sai^  White  was  very  af- 
fectionate to  the  said  Lawrence,  and  said  Law- 
rence was  in  turn  very  affectionate  with  his 
uncle,  because  he  felt  that  he  stood  in  the  rela- 
tion of  parent  to  him  and  was,  practically  speak- 
ing, the  only  father  he  ever  knew  in  his  life, 
as  his  own  father  died  before  he  could  remem- 
ber much  about  him. 

''Fourth.  That  your  petitioner  reached  the  agf 
of  21  years  old,  and  was  advised  by  said  White 
that  he  should  go  away  and  learn  something  of 
the  world,  and  ttiat  he  was  willing  to  allow  him 
to  go  in  the  Northern  part  of  the  countiy  and 
work,  provided  that  he  would  return  home  and 
care  for  the  said  White  whenever  he  needed 
him.  That  your  petitioner  went  up  into  the 
Northern  atates,  and  followed  the  trade  of 
boiler  maker,  and  oontlnned  this  work  for  sev- 
eral years.  That  he  and  the  said  John  H. 
White  always  kept  in  touch  with  each  other, 
and  your  petitioner  generally  came  home  once 
every  year  to  see  his  unde  and  foster  parent, 
and  was  in  turn  visited  by  the  said  White  at 
various  intervals.  The  aforesaid  relation  of 
father  and  child  was  always  continuing  to  exist 
during  the  said  period,  and  correspondence  by 
the  use  of  the  mall  was  kept  up  between  them 
during  this  period.  That  when  your  petitioner 
would  return  home  to  visit  his  unde,  and  when 
said  uncle  and  foster  parent  would  visit  him, 
they  would  frequently  advise  together  about  the 
property  and  condition  of  said  White  and  Law- 
rence, the  said  Lawrence  aidinsr  said  White  by 
suggestions,  and  said  White  aiding  said  Law- 
rence in  this  and  other  ways,  and  the  said 
White  alwavs  treated  said  Lawrence  as  his  son 
and  heir  to  his  property.  That  about  two  years 
before  the  death  of  said  White  he  advised  your 
petitioner  that  he  was  getting  too  feeble  and 
old  to  care  for  himself,  and  desired  that  he  come 
home  and  take  charge  of  him  and  his  property 
until  the  time  of  his  death,  as  he  was  the  only 
child  he  ever  had,  and  the  bne  he  felt  nearest 
to  in  the  world. .  That  your  petitioner  had  mar- 
ried in  the  meantime  and  had  his  wife  and  two 
small  children,  and  was  engaged  in  the  millinery 
business  in  Gloucester,  N.  J.  His  said  business 
was  prosperous  and  in  good  condition,  but,  in 
obedience  to  the  summons  of  his  said  foster 
parent  and  unde,  he  immediately  sold  the  same 
out  at  a  great  sacrifice,  and  returned  home  to 
care  for  his  said  uncle.  That  from  then  on  to 
the  death  of  said  White  he  and  his  wife  remain- 
ed at  the  home  of  said  White  and  cared  for,  and 
nursed  the  said  White,  who  was  veiy  feeble  and 
old,  in  the  same  manner  as  he  would  have  cared 
for  his  own  parents,  and  cared  for  said  farm 
and  other  property  of  said  White,  managed  the 
same,  and  had  charge  of  said  property  in  the 
same  manner  as  said  White  would  have  had 
charge  of  same,  if  he  had  been  able.  That  dur- 
ing this  period  the  said  White  frequently  ad- 
vised him  that  he  regarded  him  as  the  only 
child  he  ever  had  in  the  world,  and  that  upon 
his  death  he  would  receive  the  bulk  of  his  prop- 
erty and  estate.  And  the  aforesaid  relation  of 
fa^er  and  child  extended  up  to  the  death  of 
said  White,  which  occurred  in  1913. 

"Fifth.  That  your  petitioner  is  advised  and 
believes,  and  so  avers,  that,  because  of  facts 
above  stated,  the  said  rdation  of  father  and 
child  between  White  and  himself  began  when 
your  petitioner  was  about  six  years  of  age  and 
continued  until  the  death  of  said  White  in  1913, 
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and  they  stood  in  this  relation,  within  the  mean- 
ing of  the  inheritance  laws  of  the  state  of 
North  Carolina,  and  that,  in  assessing  and  ap- 
praising said  estate  of  said  White  and  the  prop- 
erty devised  by  said  White  to  your  petitioner, 
the  basis  of  the  tax  should  be  at  the  rate  of  $1 
per  hundred  dollars  instead  of  $3  per  hundred 
dollars,  as  provided  for  for  persons  in  the  re- 
lation of  nephew  and  uncle." 

Upon  the  hearing,  the  derk  found  the 
facts  HB  stated  In  the  petition  to  be  true,  but 
held,  as  a  conclusion  of  law  thereon,  that 
defendant  did  not  stand  in  this  relation  of 
child,  within  the  meaning  of  the  Inheritance 
Tax  Law.  On  appeal,  the  judge  of  the  dis- 
trict approved  and  affirmed  the  findings  and 
judgment  of  the  clerk,  and  petitioner  appeal- 
ed to  this  court. 

Pruden  &  Pruden,  of  Edenton,  and  611- 
lialn  &  Davenport,  of  Windsor,  for  appellant 

HOKE,  J.  The  law  imposing  a  tax  on  in- 
heritances (section  6,  snbsea  1)  provides, 
among  other  things: 

"First  Where  the  person  or  persons  entitled 
to  any  beneficial  interest  in  such  proper^  shall 
be  the  lineal  issue  or  lineal  ancestor  or  husband 
or  wife  of  the  person  who  died  possessed  of 
such  property  aforesaid,  or  where  Uie  person  to 
whom  such  propertv  shall  be  devised  or  be- 
queathed stood  in  the  relation  of  child  to  Uie 
person  who  died  possessed  of  such  property 
aforesaid,  at  the  rate  of  one  dollar  for  each 
and  every  hundred  dollars  of  the  clear  value  of 
such  interest  in  such  property;  and  tiiis  clause 
shall  apply  to  all  cases  where  the  taxes  have 
not  been  paid  by  the  executor  or  administrator 
or  other  representative  of  the  deceased  person. 
The  clerk  of  the  superior  court  shall  determine 
whether  any  person  to  whom  property  is  so  de- 
vised or  bequeathed  stands  in  the  relation  of 
child  to  the  decedent" 

— and  allows  an  exemption  of  $2,000  each 
on  persons  coming  within  the  class  de- 
scribed. 

On  persons  taking  beneficial  interest  in 
property  by  devise,  inheritance,  etc,  and  not 
coming  within  this  description,  a  higher  tax 
iB  Imposed  and  no  exemption  allowed.  Re- 
ferring to  the  language  of  the  statute,  it  is 
clear  that  the  words  used,  "or  where  the 
person  to  whom  such  property  shall  be  de- 
vised or  bequeathed  stood  in  the  relation  of 
child  to  the  person  who  died  possessed  of 
such  property,"  are  in  addition  to  lineal  issue 
or  ancestors,  these  last  being  expressly  nam- 
ed, and  that  they  are  not  restricted  to  per- 
sons formally  adopted  as  children,  for  this 
could  have  been  readily  specified  and  express- 
ed. The  words,  therefore,  are  more  inclu- 
sive, and  in  our  opinion,  on  perusal  of  the 
entire  provision,  including,  "and  the  clerk 
of  the  superior  court  shall  determine  wheth- 
er any  person  to  whom  property  is  so  de- 
vised or  bequeathed,  stands  in  the  relation 
of  child  to  the  decedent,"  the  law  referred 
and  Intended  to  refer  tiie  question  to  the 
courts,  primarily  to  the  sound,  legal  discre- 
tion of  the  clerk,  as  a  mixed  question  of  law 
and  fact,  and  that  the  words  extend  to  and 
include  all  meritorious  cases,  where  the  par- 


ties had  assumed  and  continued  to  llye  in 
the  relationship  of  par^it  and  dbUd,  or 
where  they  lived  in  mutual  recognition  of 
such  relationship.  This  was  held  to  be 
the  correct  construction  of  the  statute  In  the 
recent  case  of  State  ex  rel.  Shaw,  Solicitor, 
V.  Brldgers,  161  N.  C.  246,  269,  76  S.  E.  827, 
where  the  words  in  question  were  held  to 
"include  and  apply  to  daughters-in-law  who 
were  in  every  way  deserving  and  were  treat- 
ed and  recognized  as  children  by  the  testa- 
trix." Speaking  to  the  question  la  that  case, 
the  court  said: 

"In  our  view,  however,  these  legatees  should 
each  be  considered  and  dealt  with  as  one  stand- 
ing in  the  relation  of  child  to  ttie  decedent  un- 
der clause  1,  I  6.  of  the  statute.  This  clause 
imposes  a  tax  of  three-fourths  of  1  per  cent 
on  legacies  to  the  lineal  issue  or  lineal  ancestor 
of  decedent  or  to  his  brother  or  sister  or  to 
*one  who  stood  in  relation  of  child  to  such  de- 
cedent*: this,  in  case  of  question,  to  be  deter- 
mined in  the  first  instance  by  the  derk  of  the 
superior  court  This  provision,  in  our  opinion, 
refers  and  was  intended  to  refer  to  the  case  of 
widows  or  widowers^  and  other  cases  could  be 
suggested  to  the  decision  of  the  courts  and  to 
relieve  them,  when  legatees,  from  the  higher 
rate  imposed  on  strangers  to  the  blood  of  the 
decedex^  in  all  cases  where  tiiey  were  deserving 
of  this  favor.  From  a  perusal  of  the  will,  show- 
ing the  tenderest  concern  for  these  legatees,  and 
from  their  known  deserving,  Uiese  daughters-in- 
law  should  be  considered  as  standing  in  the  re- 
lation of  children  and  only  be  subject  to  the 
lighter  tax  imposed  on  the  lineal  issue  of  de- 
ceased." 

And  the  position  has  been  recognized  as 
sonnd  in  principle  In  other  Jurisdictions. 
Ross  on  Inheritance  Taxation,  1 138 ;  37  Osrc. 
pp.  1671,  1572. 

The  interpretation  adopted  Is  required  by 
the  general  and  inclusive  nature  of  the  de- 
scriptive words,  "one  who  stood  In  the  re- 
lation of  child  to  decedent,*'  and  is  more  in- 
sistent in  view  of  the  additional  clause,  "and 
the  clerk  shall  determine  whether  any  per- 
son to  whom  property  is  bequeathed  stands 
In  the  relation  of  child."  On  the  facts,  as 
established,  we  are  of  opiidon  that  the  peti- 
tioner stood  In  the  relationship  of  <dilld  to 
the  decedent,  within  the  meaning  of  the 
law,  and  this  will  be  certified  that  judgment 
may  be  so  entered  and  the  taxes  assessed 
and  exemption  allowed  accordingly. 

Reversed. 


(US  N.  C.  2S7) 

TYLEB  ▼.  BiAHONEY  et  aL    (No.  118.) 

(Supreme  Court  of  North  CJarolina.     Feb^  24, 

1915.) 

Attaohmbnt  ^=3»186-«Daicaobs— Right  to. 

Where  attached  property  was  damaged 
through  the  negligence  of  the  sheriff,  defend- 
ants, who  procured  the  attachment  without 
cause,  are  liable  as  principals,  notwithstanding 

glaintiff,  whose  property  •  was  attached,  mi^t 
ave   recovered   against   the   sheriff   and   upon 
the  attachment  bond. 

[Ed.  Note.— For  other  cases,  see  Attachment. 
Gent  Dig.  H  000-607;    Dec  Dig.  <»a»18aj 

Appeal  from  Superior  Oourt,  Bertie  Goun* 
ty;  Bond,  Judge. 


^s:»For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Nttmbero<l  Digests  and  Indexes 
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Action  by  Perry  C.  Tyler  against  J.  and 
E.  Mahoney.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.  Reversed  and  re- 
manded, with  directions. 

Winston  &  Matthews,  of  Windsor,  for  ap- 
pellant Wlnborne  &  Winborne,  of  Mnr- 
freesboro,  for  appellees. 

CLARK,  C.  J.  This  is  an  action  to  re- 
cover damages  to  his  crops  by  an  attach- 
ment levied  in  an  action  brought  by  the  de- 
fendants against  the  plaintiff  in  1903.  That 
action  was  before  this  cour^  (Mahoney  v. 
Tyler,  136  N.  O.  40,  48  S.  B.  549),  when  It 
was  held  that,  though  the  attachment  had 
been  wrongfully  sued  out,  the  defendant  in 
that  case  could  not  recover  damages  there- 
in, but  must  bring  an  Independent  action  for 
that  purpose.  That  was  dox\e  by  this  action 
which  was  before  this  court  Tyler  v.  Ma- 
honey, 166  N.  C.  509,  82  S.  E.  870.  This  court 
held  therein  that  it  was  not  necessary  to 
prove  malice  in  order  to  recover  damages, 
saying: 

'The  effect  of  proving  malice  would  be  to 
authorize  the  jury,  in  case  they  saw  fit,  to 
award  punitive  damages,  but  it  is  not  necessary 
to  consider  this  question^  as  punitive  damages 
are  disclaimed  in  specinc  terms  in  the  brief 
of  the  counsel  for  the  plaintiff." 

On  the  new  trial  the  Jury  found  upon  the 
issues  submitted  to  them  that  the  defendants 
wrongfully  sued  out  the  attachment  without 
probable  cause,  and  that  by  the  negligence 
of  the  sheriff  the  crops  of  the  plaintiff  were 
damaged  thereby  to  the  extent  of  $500.  The 
fourth  issue,  ''What  sum,  if  anything,  is 
plaintiff,  Tyler,  entitled  to  recover  of  the  de- 
fendants Mahoney?"  the  court  answered,  as 
a  legal  Inference,  from  the  responses  to  the 
other  Issues,  "Nothing." 

This  raises  the  only  question  presented 
by  this  appeal,  and  that  is  whether  the  plain- 
tlir  who  wrongfully  sues  out  a  writ  of  attach- 
ment, which  Is  levied  upon  the  property  of 
the  defendant  therein,  is  liable  to  such  de- 
fendant for  damages  to  the  property  caused 
by  the  sheriff  while  In  P9Ssession  of  the 
property. 

The  plaintiff  Is  not  proceeding  against  the 
sheriff,  nor  against  the  attachment  bond, 
but  against  these  defendants  who  were  the 
plaintiffs  in  the  wrongful  attachment  be- 
cause they  put  in  motion  the  proceedings  in 
which  their  crops  were  taken  wrongfully 
and  damaged. 

The  plaintiff  herein  having  been  put  out  of 
tbe  possession  of  his  property  by  abuse  of  the 
process  of  the  law  which  was  Invoked  by 
these  defendants,  they  are  responsible  to  the 
plaintiff  (the  defendant  in  that  action)  for 
the  damage  which  he  sustained  thereby.  The 
sheriff  was  their  agent  to  execute  the  man- 
date of  the  court,  issued  at  tneir  Instance. 
If  tbe  sheriff  acted  negligently,  he  might  also 
be  responsible,  and  the  sureties  on  the  at- 
tachment bond  are  also  responsible,  for  the 


amount  of  the  damage  done.  The  plaintiff 
has  not  chosen  to  pursue  either  of  these,  as 
he  might  have  done,  but  he  has  limited  his 
demand  to  the  principals  at  whose  Instance 
the  process  of  the  law  was  wrongfully  put  in 
motion. 

In  Mahoney  v.  Tyler,  136  N.  C.  40,  48  S. 
El  549,  the  only  question  was  whether  the 
defendant,  Tyler,  could  proceed  by  motion  In 
the  cause  to  recover  his  damages  for  wrong- 
fully suing  out  the  attachment,  or  must  re- 
sort to  a  separate  dvil  action,  and  the  lat- 
ter was  held  to  be  his  proper  remedy.  This 
suit  was  brought  in  consequence  of  what 
was  there  decided.  It  was  also  held  that, 
by  motion  in  that  cause,  Tyler  could  re- 
quire the  return  of  any  property  in  the 
hands  of  the  sheriff.  If  he  desired  to  pursue 
that  course.  In  this  action  he  recovers  all 
damages  suffered  by  reason  of  defendant's 
tortious  act    4  Cyc.  880. 

We  are  of  opinion  that  the  defendants  are 
responsible  to  the  plaintiff  for  the  damage 
done  to  his  crops  by  the  sheriff  in  executing 
the  attachment  that  was  wrongfully  sued  out 
against  him,  as  the  jury  find.  In  response 
to  the  fourth  issue,  the  Judge  should  have 
held  that,  as  a  matter  of  law,  the  defend- 
ants were  liable  to  the  plahitlff  in  the 
amount  of  the  damage  found  to  have  been 
sustained  by  the  crops  while  In  the  custody 
of  the  sheriff  as  found  in  the  third  issue,  to 
wit:  "$500  and  interest  from  the  date  of  the 
attachment"  Allen  v.  Greenlee,  13  N.  a  371; 
Abrams  v.  Pender,  44  N.  C.  261;  Sneeden  v. 
Harris,  109  N.  C.  35r,  13  S.  E.  920,  14  U  B. 
A.  389;  R.  R.  V.  Hardware  CJo.,  135  N.  O. 
78,  47  S.  B.  234;  s.  C,  138  N.  C.  175,  60  S, 
E.  571,  3  Ann.  Gas.  720;  &  c.,  143  N.  a  54, 
55  S.  E.  422. 

The  case  will  be  remanded  to  the  end  that 
the  Judgment  may  be  so  entered  In  the  court 
below. 

Reversed* 


(108  N.  O.  29(» 

HASSELL  V.  DANIELS'  ROANOKE  RIVER 
LINE  STEAMBOAT  CO.     (Now  6a) 

(Supreme  Court  of  North  Carolina.     Feb.  24. 

1915.) 

1.   GOBPOBATIONS  ^S»5P7  —  AOTIORS  —  SUH- 

UONS— Sebvicb. 

The  summons  issued  against  and  served 
on  an  individual  a^t  for  a  corporation  does 
not  confer  jurisdiction  over  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  II  1971-1974,  1976-2000;  Dec.  Dig. 
<©=»507.] 

2.  Appeabawct    ^s»8,    20— Voluntabt    Ap- 

FEABANCE — EbTFECT. 

The  filing  by  a  corjporation  defendant  of  a 
plea  denying  liability  is  an  appearance  by  it 
and  gives  toe  court  jurisdiction  over  it,  and 
a  subsequent  motion  to  dismiss  for  want  of 
service  of  process  is  properly  denied. 

[Ed.  Note. — For  other  cases,  see  Appearance* 
Cent.  Dig.  §{  23-41,  91-102;  Dec.  IHg.  ^=» 
8,  20.] 


N 
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8.  Affbai.  and  Bbbob  ^=:>914— Pbesumptions 

—Validity  of  Judgment. 

In  the  absence  of  anything  to  the  contrary 
in  the  record,  the  court  on  appeal  will  presume, 
in  support  of  the  judgment^  that  a  corporation 
defendant  filing  a  plea  denying  liability  and 
moving  to  dismiaa  for  want  of  proper  service 
filed  the  plea  first,  so  that  the  court  acquired 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3693-3698;  Dec.  Dig. 
<&=»914.] 

Appeal  from  Superior  Court,  Martin  Coun- 
ty;  Ferguson,  Judge.  ' 

Action  by  one  Hassell  against  the  Daniels' 
Roanoke  River  (Line  Steamboat  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Thla  Is  an  action  to  recover  value  of  a  bale 
of  cotton,  which  jwas  commenced  before  a 
Justic^  of  the  peace  and  heard  on  appeal  in 
the  superior  court.  The  summons  was  Is- 
sued against  and  served  on  J.  h.  Davenport, 
agent  for  ithe  Daniels*  Roanoke  River  Line 
Steamboat  Comi>any.  Judgment  was  ren- 
dered in  fkvor  of  the  plaintiff  before  the  Jus- 
tice of  the  peace,  and  the  defendant  appealed. 

In  the  superior  court  an  order  was  made 
that  the  Daniels'  Roanoke  Steamboat  Com- 
pany be  made  a  party  defendant,  and  said 
company  was  entered  uiK>n  the  record  as  a 
defendant,  but  no  summons  was  issued.  The 
case  on  appeal  to  this  court  is  entitled  Has- 
sell V.  Daniels'  Roanoke  River  Line  Steam- 
boat Company,  and  it  states  that: 

The  case  was  tried  *'on  an  appeal  by  defend- 
ant fronl  the  justice  of.  the  peace's  court  to 
recover  the  sum  of  $60  for  the  loss  of  one  bale 
of  cotton.  The  defendant  denied  owing  the 
plaintiff  anything.  The  pleadings  will  show 
the  contentions  fully  of  the  parties.  Before 
the  trial  began,  the  defendant  company,  through 
its  attorneys,  Martin  &  Martin  and  B.  A 
Critcher,  made  a  motion  to  dismiss  the  pro- 
ceedings, and  they  made  a  special  appearance 
to  make  this  motion,  and  same  was  entered  of 
record,  for  the  reason  that  no  summons  has 
ever  been  issued  against  Daniels'  Roanoke  Riv- 
er Line,  and  none  has  ever  been  served  upon 
the  defendant,  but  summons  was  only  issued 
and  served  upon  J.  Zj,  Davenport,  agent.  Mo- 
tion overruled,  and  exception  taken  by  defend* 
ant." 

Both  parties  introduced  evidence,  and  a 
verdict  was  rendered  in  favor  of  the  plain- 
tiff, and  Judgment  entered  accordingly,  from 
which  the  defendant  appealed. 

Martin  &  Martin  and  B.  A  Critdier,  all  of 
WilUamston,  for  appellant. 

ALLEN,  J.  [1, 2]  If  there  was  nothing  in 
the  record  except  that  summons  Issued 
against  and  was  served  upon  J.  L.  Daven- 
port, agent  for  the  Daniels*  Roanoke  River 
Line  Steamboat  Company,  we  would  not 
hesitate  to  set  aside  the  Judgment  rendered 
against  the  company  upon  the  ground  of  want 
of  Jurisdiction  of  the  party,  the  corporation 
(Mauney  v.  High  Shoals  Manufacturing  Co., 
39  N.  C.  196 ;  Young  ▼.  Barden,  90  N.  C.  424) ; 
but  it  also  appears  that  the  company  was 


entered  on  the  record  as  a  party,  and  that  it 
filed  a  plea  denying  liability,  and  it  nowhere 
appears  that  this  was  not  done  before  thol 
attempt  to  enter  a  special  appearance  for 
the  purpose  of  the  motion  to  dismiss  because 
no  process  had  been  served.  The  filing  of 
the  plea  denying  liability  was  an  appearance 
by  the  corporation,  and,  if  made  before  the 
motion  to  dismiss,  gave  to  the  court  as  full 
Jurisdiction  of  the  party  as  if  a  summons  had 
been  regularly  issued  and  served  (Wheeler  v. 
Cobb,  75  N.  C.  25 ;  Scott  v.  Life  Association, 
137  N.  C.  616,  50  S.  E.  221;  Rackley  v.  Rob- 
erts, 147  k  C.  207,  60  S.  B.  975),  and,  as 
every  intendment  and  presumption  is  in  fa- 
vor of  the  validity  of  the  Judgment  and  the 
Jurisdiction  of  the  court,  it  must  be  assumed 
that  the  plea  was  entered,  and  after  that 
time  the  motion  to  dismiss  made  (Mauney  ▼• 
Gidney,  88  N.  ^204;  Settle  v.  SetUe,  141  N. 
C.  673,  54  S.  B.  445 ;  Spillman  ▼•  Williams, 
91  N.  C.  487). 

[8]  There  is  nothing  in  the  record  to  rebut 
this  presumption  in  favor  of  the  Judgment, 
and  the  form  of  the  motion  to  dismiss  strong- 
ly corroborates  it  because  it  is  made  upon 
the  ground  that  no  silmmons  has  ever  been 
issued  or  served,  and  not  upon  the  ground 
that  there  has  been  no  appearance. 

We  are  therefore  of  opinion  that  the  mo- 
tion to  dismiss  was  properly  overruled,  and, 
as  there  is  no  other  exception  relied  on,  the 
Judgment  is  afilrmed. 

No  error. 


aes  N.  c.  su) 

PINNBLL  «t  aL  ▼.  BURROUGHS  et  aL 

(No.  111.) 

(Supreme  Court  of  North  Carolina.    Feb.  24, 

1916.) 

1,  JuDoiCBNT  «=>668--Res  Judicata  —  Pab- 

TIES  CONCLUDBD. 

A  Judgment  whieh  ordera  a  sale  of  real 
estate  to  pay  a  decedent's  debts  is  conclusive 
on  the  parties,  whether  heirs  of  decedent  or 
heirs  of  a  third  person,  though  they  did  not 
contest  the  title  to  the  property,  which  was 
directly  involved,  for  if  the  property  did  not 
belong  to  decedent's  estate,  bat  te  another  who 
was  a  party,  the  latter  must  set  forth  his  in- 
terest, or  he  will  be  estopped,  so  long  as  the 
Judgment  remains  unreversed. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  if  1181-1183,  1188;  Dec.  Dig.  €=> 
66a] 

2,  Executors  and  Administbatobs  ^=s>397— 
Sales  bt  Bxbcutobs— Vauditt— Statuto- 

B7  PbOVIBIOI7S 

Revisal  1905*,  I  341,  making  recitals  of  an 
executor's  deed  prima  facie  evidence  of  the  va- 
lidity  of  an  order  referred  to  or  redted  in  the 
deed,  where  the  record  containing  the  original 
entries  and  papers  have  been  lost  or  destroyed, 
implies  that  the  proper  parties  were  made  de- 
fendants in  a  suit  to  sell  a  decedent's  real  es- 
tate to  pay  debts,  and  that  they  were  served 
with  process  or  voluntarily  appeared,  for  other- 
wise the  Judgment  could  not  be  valid,  for  ju- 
risdiction of  the  parties  is  a  prerequisite  to  va- 
Udity. 

[£id.  Note.— For  other  cases,  see  Executors, 
and  Administrators,  Cent  Dig.  S|  1598-1604; 
Dee.  Dig.  «=»897.] 
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8.  BXBCUTOBS  AND   ADiaNIffTBATOBB  ^=»d97— 

Sales  by  Exkcxjiobs— Validity— Statuto- 

BY  PBOYISIONB. 

Recitals,  in  an  executor's  deed  of  real  es- 
tate, that  the  execator  was  by  decree  of  court, 
in  a  cause  wherein  persons  named  were  par- 
ties, ordered  to  seU  to  pay  a  decedent's  debts, 
because  of  the  insufficiency  of  the  personal 
property,  and  that,  on  the  report  of  sale,  the 
court  confirmed  it  and  by  final  decree  ordered 
the  executor  to  execute  the  deed,  etc.,  are,  when 
aided  by  Rev.  §  341,  makini:  recitals  of  an  ex- 
ecutor's deed  prima  facie  evidence  of  the  va- 
lidity of  the  orders  referred  in  the  deed,  suffi- 
cient to  show  that  all  proper  steps  were  regu- 
larly taken,  so  that  the  record  could  not  be  at- 
tacked collaterally. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |§  15d8-1604; 
Dec.  Dig.  <&=»3&7.] 

4.  JuDoicENT  ^s»707— Void  Judomxiit— Col- 

LATEBAL  ATTACK. 

A  judgment  against  one  not  served  with 

process  nor  appearing  in  person  or  by  attorney 

is  void  and  may  be  so  treated  whenever  offn> 

ed  without  any  direct  proceeding  to  vacate  it. 

[Ed.  Note.— For  other  cases,  see  Judgment, 

.  Gent.  Dig.  |  1280;  Dec  Dig.  <9s>707.] 

6.  Judgment  ^=»497— Void  Judgioent— Col- 
latbbal  attack, 

Where  the  record  shows  service  of  process 
on  or  appearance  by  defendant,  when  in  fact 
there  haid  been  no  service  of  process,  a  judg- 
ment against  him  is  apparently  regular  and  con- 
clusive until  vacated  by  a  direct  proceeding. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent.  Dig.  M  937,  988;  Dec.  big.  <g=s>497.] 

6.  Judgment  «=>497— Void  Judqmbnt— Gol- 
latebal  attack. 

A  judgment  against  one  as  plaintiff  is 
void,  unless  the  record  shows  that  he  was  plain- 
tiff; but  where  the  record  shows  that  he  was 
plaintiff,  when  in  fact  he  was  not,  the  judg- 
ment is  conclusive  until  corrected  by  direct 
proceeding. 

[Ed.  Note.~For  other  cases,  see  Judgment, 
Gent.  Dig.  U  987,  938;  Dec.  Dig.  <8=»497.] 

7.  Judgment  ^=>497— Gobbxctior  or  Rboobd 
—Direct  Pbogeedings.  ^ 

A  plaintiff  may  by  direct  proceeding,  in  the 

original  cause,   correct    the    record   fslling   to 

speak  the  truth,  but  cannot  assail  it  collaterally. 

[Ed.  Note.— For  other  cases,  see  Judgment, 

Gent.  Dig.  ||  937,  938 ;  Dec.  Dig.  <8=>497.] 

&  Judicial  Sales  ^s»63  —  Yauditt  —  Pbb- 

sumptions. 

A  purchaser  at  a  judicial  sale  may,  so 
long  as  the  decree  stands,  presume  that  it  has 
been  rightly  and  regularly  rendered,  and  he 
need  not  taike  notice  of  errors  of  the  court  or 
the  laches  of  parties. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Gent.  Dig.  fS  104-107 ;  Dec  Dig.  «s»63.] 

AiH^eal  £rom  Superior  Ckmrt,  Warren  Ooan- 
tj;  Ferguson,  Judge. 

Action  by  W.  A.  J.  Flnnell  and  others 
ai:aiii8t  W.  G.  Burroughs  and  others.  From 
a  judgment  for  plaintiffs,  defendants  ax>- 
peaL    Reversed,  and  new  trial  ordered. 

This  action,  to  recover  the  possession  of 
land,  was  brought  by  W.  A.  J.  Pinnell,  Robert 
1m  Pinnell,  and  Lena  Andrews,  as  children 
and  heirs  at  law  of  Jackson  Pinnell,  against 
the  defendants,  who  are  the  children  of  liucy 
'W.  Pinnell,  the  v^dow  of  Jackson  Pinnell, 
bj  her  subsequent  marriage  with  John  H. 


Burroughs,  who  was  her  second  husband. 
The  land  in  dispute  is  that  which  was  al- 
lotted to  the  widow  of  Jackson  Pinnell,  and 
plaintiffs  alleged  that  at  her  death  the  de- 
fendants wrongfully  took  possession  thereof. 
Plaintiffs  further  allege  that  Jackson  Pin- 
nell, at  the  tinie  of  his  death,  was  seised  of 
the  said  land,  and  that  it  descended  to  them, 
as  his  heirs  at  law.  Defendants  .admit  that 
Jackson  Pinnell  was,  at  one  time,  seised  of 
the  said  land,  but  deny  that  it  descended 
to  plalntlfCs,  as  his  heirs.  On  the  contrary, 
they  aver  that  the  ''reversionary  interest" 
therein,  or  the  fee  subject  to  the  widow's 
dower,  was  sold  under  a  judgment  of  the  su- 
perior court  of  Warren  county,  where  the 
land  is  situated,  in  a  suit  or  proceeding  en- 
titled Henry  B.  Hunter,  executor  of  Willis 
Uoyd,  deceased,  against  Willis  A.  J.  Pinnell 
(one  of  the  plaintiffs  in  this  action)  and 
others,  who  were  the  other  plaintiffs. 

The  court  held  that,  in  the  state  of  the 
pleadings,  the  burden  was  upon  the  defend- 
ants, and  they  offered,  as  evidence,  "the  deed 
of  Henry  B.  Hunter,  executor  of  Willis 
Lloyd,  deceased,  to  John  H.  Burroughs,  as 
evidence  of  title  in  the  defendants,  they 
being  the  children  of  said  John  H.  Bur- 
roughs, now  deceased,  to  which  the  plain- 
tiffs objected.  The  defendants  proposed  and 
offered  to  prove  the  loss  of  the  records  re- 
cited in  the  said  deed,  and  further  insisted, 
that  the  deed  could  not  be  attacked  collater- 
ally." The  court  permitted  the  deed  to  be 
read  as  evidence.  It  had  been  proved  Novem- 
ber 25,  1870,  and  registered  March  4,  1871, 
and  was  In  the  following  words  and  figures: 

"This  indenture  made  and  entered  into  this 
the  20th  day  of  September.  1870.  between  Hen- 
ry B.  Hunter,  executor  of  Willis  Lloyd,  party 
of  the  first  part,  and  John  H.  Burroughs,  party 
of  the  second  part,  all  of  Warren  county,  state 
of  North  Carolina,  Witnesseth:  That  the  Isaid 
party  of  the  first  part  Kas,  by  a  decree  of  the 
superior  court  of  the  said  county  of  Warren, 
made  in  a  certain  cause  wherein  the  said  part? 
of  the  first  part  was  plaintiff,  and  Willis  A.  J. 
Pinnell,  an  infant  under  twenty-one  years- old, 
and  others,  were  defendants,  ordered  to  sell,  tor 
the  purpose  of  naying  the  debts  of  the  said 
Willis  Lloyd,  which  his  personal  property  Was 
insufficient  to  discharge,  certain  real  estate  of 
the  said  Willis  Llovd,  to  wit,  the  reversion  after 
the  life  estate  of  Mrs.  Lucy  W.  Burroughs,  in 
a  tract  of  land  of  238  acres,  situated  in  the 
said  county  of  Warren,  on  the  waters  of  Rich 
Neck,  adjoining  the  lands  of  Jacob  Parker,  Hen- 
ry Williams,  and  others,  same  being  the  tract 
which  was  assigned  to  tne  said  Lucy  W.  Bur- 
roughs, then  Lucy  W.  Pinnell:  and  whereas, 
the  said  party  of  the  first  part,  in  pursuance  of 
the  said  decree,  did  on  the  14th  day  of  May, 
1870,  sell  the  said  real  estate  at  auction  at  the 
courthouse  door  in  the  town  of  Warrenton, 
when  said  party  of  the  second  part  became  the 
purchaser  in  the  sum  of  one  thousand  dollars 
and  paid  the  whole  of  the  purchase  money  in 
cash ;  and  whereas,  upon  report  of  the  said  sale 
to  the  said  court,  the  same  was  in  all  respects 
confirmed,  and  said  party  of  the  first  part  was 
by  final  decree  in  said  cause  ordered  to  execute 
a  deed  for  said  real  estate  to  the  said  party  of 
the  second  part:  Now,  therefore,  in  considera- 
tion of  the  premises  and  of  the  said  sum  of 
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one  thousand  dollars,  the  receipt  of  which  is 
hereby  again  acknowledged,  the  party  of  the 
first  part  has  given,  granted,  bargained,  sold, 
and  conveyed,  and  doth  by  these  presents  give, 
grant,  bargain,  sell,  and  convey,  unto  the  said 
party  of  the  second  part  and  his  heirs  forever, 
the  real  estate  heretofore  described.  To  have 
and  to  hold  the  same  with  all  appurtenances 
thereto  belonging  to  him  the  said  party  of  the 
second  part  and  his  heirs  forever.  In  testi- 
mony whereof  the  said  party  of  the  first  part 
has  hereunto  set  his  hand  and  affixed  his  seal 
on  the  date  first  above  written. 

**H.  B.  Hunter,  [Seal.] 

"Executor  of  Willis  Lloyd." 

It  was  admitted  that  the  plaintiff  WilUs 
A.  J.  Pinnell  was  heir  at  law  of  Willis  Lloyd, 
deceased.  The  court  was  of  the  opinion,  and 
so  ruled,  that,  even  if  the  defendants  should 
show  the  loss  of  the  records  recited  In  the 
deed,  the  deed  could  not  be  considered  as 
evidence  of  title  against  the  plaintiffs,  who 
are  the  heirs  at  law  of  Jackson  Pinnell; 
the  sale  being  had,  as  recited  in  said  deed, 
by  the  executor  of  Willis  Lloyd,  and  the 
property  sold  as  the  property  of  Lloyd  to 
pay  Lloyd's  debts,  and  not  the  debts  of  Pin- 
nell, and  Pinnell's  heirs  are  not  bound  by  the 
recitals  of  said  deed.  The  defendants  duly 
excepted  to  this  ruling  and.  In  deference 
thereto,  offered  no  other  evidence.  The 
court  thereupon  directed  the  Jury  to  find 
for  the  plaintiffs,  which  was  done,  and  de- 
fendants appealed,  after  reserving  exceptions 
and  assigning  errors. 

John  H.  Kerr,  of  Warrenton,  and  A.  G.  & 
J.  P.  Zollicoffer,  of  Henderson,  for  appel- 
lants. Thos.  M.  Plttman,  of  Henderson,  for 
appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  We  are  of  the  opinion  that  there 
was  error  in  the  ruling  of  the  court  It  may 
be  'conceded  that  there  Is  no  connection 
proven  between  Jackson  Pinnell  and  Willis 
Lloyd;  and.  In  the  view  taken  by  us  of  the 
case,  it  was  not  necessary  that  it  should  have 
been  shown.  The  object  of  the  defendants 
was  not  to  prove  that  the  heirs  of  Jackson 
Pinnell  had  lost  the  title,  which  It  Is  alleged 
had  descended  to  them,  by  a  sale  of  the 
land  under  the  decree  of  the  court  In  the 
suit  by  the  executor  of  Willis  Lloyd,  but  to 
show  that  the  plaintiffs  in  this  action  were 
parties,  as  defendants  and  as  heirs  of  Willis 
Lloyd,  In  the  proceeding  brought  by  the  ex- 
ecutor of  Willis  Lloyd  to  have  the  land  sold 
for  the  payment  of  his  debts.  If  they  were 
parties  to  the  latter  suit,  they  are  bound  and 
concluded  by  the  Judgment  rendered  there- 
in, and  It  can  make  no  difference  whether 
they  acquired  title  to  the  land  as  the  heirs 
of  Jackson  Pinnell,  or  as  heirs  of  Willis 
Lloyd,  as  they  are  estopped  by  the  Judgment 
without  regard  to  the  source  from  which  they 
may  have  derived  title.  If  they  had  any  oth- 
er right  or  title  to  the  land  at  the  time  they 
were  called  upon  to  answer  the  complaint, 
they  should  have  disclosed  it,  and  pleaded  It, 
and,  having  failed  to  do  so,  they  are  conclud- 


ed  by  the  Judgment  as  to  the  title,  which 

was  alleged  to  have  been  In  Willis  Lloyd, 

and  win  not  be  heard  to  aver  against  it  In 

this  action.    Armfield  v.  Moore,  44  N.  C  167; 

Carter  v.  White,  134  N.  C.  474,  46  S.  E.  083, 

101  Am.  St.  Rep.  853;    Gregory  v.  Plnnlx, 

168  N.  O.  147,  78  S.  B.  814.    The  court.  In 

Owen  V.  Needham,  160  N.  C.  381,  76  S.  B. 

211,  quoting  from  and  approving  Coltrane 

V.  Laughlln.  167  N.  G.  287,  72  S.  B.  962,  held 

it  to  be  a  well-recognlzed  doctrine  here  and 

elsewhere  that: 

"When  a  court  having  jurisdiction  of  the 
cause  and  the  parties  renders  judgment  therein, 
it  estops  the  parties  and  their  privies  as  to  all 
issuable  matter  contained  in  the  pleadings,  and, 
though  not  issuable  in  the  technical  sense,  it 
concludes,  among  other  things,  as  to  all  matters 
within  the  scope  of  the  pleadings  which  are 
material  and  rdevant  and  were  in  fact  investi- 
gated and  determined  on  the  hearing^—citisg 
GUlam  V.  Bdmonson,  164  N.  G.  127,  69  S.  £. 
924 ;  Tyler  v.  Capdieart,  125  N.  G.  64,  34  S.  R 
108 ;  TutUe  v.  Harrill,  86  N.  C.  456 :  Fayer- 
weather  v.  Ritch.  196  U.  S.  277,  25  Sup.  Gt 
58,  49  L.  Ed.  193;  Aurora  Gity  v.  West,  74 
U.  S.  (7  Wall.)  82,  103,  19  L.  Ed.  42 ;  Cham- 
berlain V.  Gaillard,  26  Ala.  604;  23  Cyc.  pp. 
1502-1506. 

It  was  stated  again  and  applied  to  a  pro- 
ceeding for  the  sale  of  land  for  assets  In 
Smith  V.  Huffman,  132  N.  G.  600.  44  S.  E. 
113.  Gne  question  Involved  directly  In  a  pro- 
ceeding to  sell  lands  for  assets  Is  the  intes- 
tate's ownership  of  the  land;  and  if  he  is 
not  the  owner,  and  any  other  party  to  the 
record  is  the  owner  or  has  an  interest  there- 
in, which  would  be  prejudiced  by  a  decree 
which  does  not  recognize  and  protect  it,  he  is 
estopped,  so  long  as  the  decree  stands  on- 
reversed,  and  the  doctrine  is  said  to  be 
founded  on  the  principles  of  Justice  and  fair 
dealing,  as  we  find  declared  In  the  foregoing 
cases.  The  party  is  estopped  for  the  reason, 
In  part,  that  he  has  been  delinquent,  as  he 
had  his  day  In  court  and  a  fair  opportunity 
to  assert  his  right,  which  he  deliberately 
failed  to  do,  and  he  will  not  afterwards  be 
heard  to  call  the  matter  in  questlon,vfor  the 
law  does  not  permit  the  same  question  to  be 
again  litigated,  under  such  circumstances.  If 
it  did,  there  never  would  be  an  end  to  con- 
troversy. The  parties  to  the  proceeding  enti- 
tled Hunter,  Executor  of  Willis  Lloyd,  v. 
Willis  A.  J.  Penland  and  Others,  are  estopped 
as  to  the  right  and  title  being  In  the  Intes- 
tate, Willis  Lloyd.  But  who  were  the  par- 
ties? It  Is  not  necessary  to  inquire  beyond 
the  tsLCt  that  Willis  A.  J.  Pinnell,  who  Is  a 
party,  as  plaintiff,  in  this  action,  was  one  of 
them,  for  the  court  directed  a  verdict  against 
the  defendants,  and  If  they  are  entitled  to 
recover  an  interest  In  the  land,  in  any  view 
of  the  case,  his  direction  was  erroneous. 
This  brings  us  to  the  consideration  of  the 
next  question. 

[2]  We  must  take  it  that  the  records  of  the 
court  had  been  lost  or  destroyed,  because  the 
court  refused  to  consider  the  deed  or  Its  re- 
citals as  evidence  of  title,  even  if  they  had 
been  lost    The  statute  (Revisal,  |  341)  makes 
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the  recitals  of  an  executor,  administrator,  or 
commissioner  for  the  sale  of  land  "prima 
fade  evidence  of  the  existence,  validity,  and 
binding  force  of  the  decree,  order,  Judgment, 
or  other  record,  referred  to  or  recited  in  said 
deed,*'  where  the  record  or  files  containing 
the  original  entries  and  papers  have  been 
lost  or  destroyed.  Isler  v.  Isler,  88  N.  0. 
576;  Hare  v.  Hollomon,  94  N.  C.  14;  Everett 
V.  Newton,  118  N.  C.  919,  23  S.  B.  961.  The 
statute  also  makes  the  said  deed,  record,  and 
decree  valid  and  binding  as  to  all  persons 
mentioned  or  described  therein,  and  who 
were  parties  or  purported  to  be  parties  there- 
to. Chief  Justice  Smith  said  in  Hare  v. 
Hollomon,  supra,  that: 

"The  rule  is  indispensable  when,  as  In  the 
present  case,  the  original  papers  in  the  cause 
have  been  lost  or  destroyed." 

If  the  decree  or  judgment  Is  to  be  taken  as 
prima  fade  valid,  as  the  statute  provides, 
this  necessarily  Implies  that  the  proper  par- 
ties were  made  defendants  by  service  of  pro- 
cess, voluntary  appearance,  or  otherwise,  be- 
cause it  could  not  be  valid,  unless  the  court 
bad  jurisdiction  of  the  cause  and  the  par- 
ties, which  is  prerequisite  to  its  validity. 
Kello  V.  Maget,  18  N.  C.  414. 

[3]  The  redtals  are  suffident  to  justify  the 
Inference,  by  the  aid  of  the  statute,  that  all 
proper  steps  were  regularly  taken  for  the 
sale  of  the  land,  and  we  have  often  held  that 
such  a  record  cannot  be  attacked  collateral- 
ly. Apparently  the  heirs  of  Willis  JAojd. 
were  made  parties,  as  the  case  could  not  pro- 
ceed without  them,  and  Willis  A.  J.  Plnnell 
is  one  of  them,  whidi,  with  the  facts  stated 
and  admitted  in  the  first  sections  of  the  com- 
plaint and  answer,  gives  rise  to  the  presump- 
tion, prima  fade  at  least,  that: 

'The  others  mentioned  in  the  deed  were  his 
fadrs,  as  they  are  the  brothers  and  sisters  of 
WlUu  A.  J.  Plnnell,  all  being  children  of 
Jackson  PinnelL" 

[4-4]  The  rule  as  to  attacking  records  is 

well  stated  by  Justice  Beade  in  Doyle  v. 

Brown,  72  N.  G.  893: 

''Where  a  defendant  has  never  been  served 
with  process,  nor  appeared  in  person  or  by  at- 
torney, a  judgment  against  him  is  not  simply 
-voidable,  but  void;  and  it  may  be  so  treated 
whenever  and  wherever  offered,  without  any 
direct  proceedings  to  vacate  it.  And  the  reason 
is  that  the  want  of  service  of  process  and  the 
want  of  appearance  is  shown  by  the  record  it- 
self, whenever  it  is  offered.  It  would  be  other- 
wise if  the  record  showed  service  of  process  or 
appearance,  when  in  fact  there  had  been  none. 
In  such  case  the  judgment  would  be  apparently 
regalar,  and  would  be  conclusive  until,  by  a 
direct  proceeding  for  the  purpose,  it  would  be 
▼acated.  A  plaintiff  needs  not  to  be  brought  into 
court ;  he  comes  in.  A  judgment  is  of  no  force 
against  a  person  as  plaintUz,  unless  the  record 
shows  him  to  be  plaintiff.  Iz  the  record  shows 
liim  to  be  plaintiff,  when  in  fact  he  was  not, 
then  it  stands  as  wnere  the  record  shows  one  to 
be  defendant,  when  he  was  not.  In  both  cases 
the  record  is  conclusive  until  corrected  by  a 
direct  proceeding  for  that  purpose." 

And  this  rule  has  been  followed  ever  since 
in  all  the  cases  upon  the  subject  Barefoot 
w.  MuM^white,  153  N.  G.  208,  69  a  B.  71; 


Cooke  V.  Cooke,  164  N.  0.  287,  80  S.  D.  178, 
49  L.  R.  A.  (N.  S.)  1034.  Discussing  the  va- 
lidity of  judgments,  with  special  reference  to 
proceedings  for  the  sale  of  land.  Chief  Jus- 
tice Smith  said  in  Sumner  v.  Sessions,  9^ 
N.  C.  376: 

"It  is  true  the  record  produced  does  not  show 
that  notice  was  served  on  the  infant,  or  upon 
her  guardian  ad  litem,  nor  does  the  contrary 
appear  in  the  record,  which,  so  far  as  we  have 
it,  is  silent  on  the  point  The  jurisdiction  is 
presumed  to  have  be^  acquired  by  the  exercise 
of  it,  and,  if  not,  the  judgment  must  stand,  and 
cannot  be  treated  as  a  nullity,  until  so  dedared 
in  some  impeaching  proceeding,  instituted  and 
directed  to  that  end.  The  irregularity,  if  such 
there  be,  may,  in  tMs  mode,  be  such  as  to  war- 
rant a  judgment  dedaring  it  null,  but  it  re- 
mains in  force  till  this  is  done." 

This  doctrine  was  approved  in  Backley  v. 
Roberts,  147  N.  O.  201,  6a  S.  B.  975,  Hargrove 
V.  Wilson,  148  N.  C.  439,  62  S.  B.  520,  and 
Burgess  v.  Elrby,  94  N.  C.  575,  and  has  been 
recognized  tn  other  cases  too  numerous  to  be 
mentioned.  Some  of  the  more  important 
ones  win  be  found  in  the  last  two  cases 
above  dted. 

By  his  remark  that  the  proof,  which  de- 
fendant proposed  to  offer,  as  to  the  loss  of 
the  record,  would  not  avail  them  by  making 
the  recitals  in  the  deed  evidence  of  their  ti- 
tle to  the  land,  the  presiding  judge  prevented 
the  defendants  from  developing  t^dr  case 
and  made  their  defeat  a  certainty.  They 
were  not  required  to  do  the  vain  thing  of 
going  on  with  thd^  proof,  if,  indeed,  they 
had  any  more  or  needed  it  The  ruling  was 
fatal  to  their  case,  and  they  did  well  to 
desist  The  ruling  was  error,  as  also  was 
the  peremptory  instruction  to  find  for  the 
plaintiff. 

[7]  The  plaintiffs  may,  by  a  direct  pro- 
ceeding in  the  original  cause,  correct  the  rec- 
ord if  it  fails  to  speak  the  truth,  but  can- 
not assail  it  collaterally  in  this  action.  Thej 
may  be  barred  of  any  remedy  by  the  long  de- 
lay, or  for  other  reason,  but  we  do  not  dedde 
as  to  this;  the  f&cts  not  being  now  before 
us.  If  a  judgment  is  irregular,  a  court  wiU 
not  always  set  it  aside,  and  have  declined  to 
do  so  when  the  rights  of  bona  fide  purchasers 
for  value  and  without  notice  of  the  irregu- 
larities would  be  prejudiced.  Matthews  v. 
Joyce,  85  N.  C.  264;  Sutton  v.  Schonwald, 
86  N.  0.  198,  41  Am.  Rep.  466;  Bngland  r. 
Gamer,  90  N.  C.  197 ;  Harrison  v.  Hargrove, 
120  N.  C.  96,  26  S.  B.  936,  58  Am.  St  Rep. 
781;  Rackley  v.  Roberts,  supra;  Tarborough 
V.  Moore.  151  N.  0.  116,  65  S.  B.  763. 

[8]  We  cannot  too  ofte^  repeat  what  was 
said  by  the  court  in  Sutton  v.  Schonwald, 
supra,  as  to  the  necessity  of  safeguarding 
the  integrity  of  judicial  sales,  after  they  had 
stated  that  this  wholesome  doctrine  is  found- 
ed upon  public  policy,  as  well  as  the  prind- 
ples  of  equity: 

"Pnrdiasers  should  be  able  to  rely  upon  the 
judgments  and  decrees  of  the  courts  of  the 
country,  and,  though  aware  of  their  liability 
to  be  reversed,  yet  they  have  a  right,  so  long  as 
they  stand,  to  presume   that  they  have  been 
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rightly  and  regularly  rendered,  and  they  are 
not  expected  to  take  notice  of  the  errors  of  the 
court  or  the  laches  of  parties.  A  contrary  doc- 
trine would  be  fatal  to  judicial  sales  and  the 
values  of  title  derived  under  them,  as  no  one 
would  buy  at  prices  at  all  approximating  the 
true  value  of  property,  if  he  supposed  that  his 
title  might  at  some  distant  day  be  declared 
void  because  of  some  irregularity  in  the  pro- 
ceeding altogether  unsuspected  by  him,  and  of 
which  he  had  no  opportunity  to  inform  himself. 
Under  the  operation  of  this  rule,  occasional  in- 
stances of  hardship  may  occur,  but  a  different 
one  would  much  more  certainly  result  in  mis- 
chievous conseQuences  and  the  general  sacrifice 
of  property  sold  by  order  of  the  court." 

The  recitals  in  the  deed  of  Henry  B.  Hunt- 
er, executor,  to  John  H.  Burroughs,  are  ex- 
plicit, as  those  In  the  deed  which  was  the 
subject  of  consideration  In  Hare  v.  HoUo- 
mon,  fifapra,  and,  as  held  in  that  case,  are 
prima  facie  adequate  to  sustain  the  action 
of  the  court  Irvln  v.  Caark,  d8  N.  0.  437,  4 
S.  E.  30.  They  are  fuller  and  more  definite 
than  some  recitals  which  have  been  held 
sufficient  to  show  the  validity  of  titles  ac- 
quired at  judicial  sales. 

There  must  be  a  new  trial,  because  of  the 
error  committed  by  the  court  in  Its  ruling 
upon  the  legal  force  and  effect  of  the  deed 
as  evidence.  It  may  be  that  the  defendants, 
who  are  the  heirs  of  J.  H.  Burroughs,  pur- 
chaser at  the  sale,  will  be  able  to  prove  more 
clearly,  at  the  next  trial,  that  the  other  de- 
fendants In  the  former  suit,  besides  Willis 
A.  J.  Plnnell,  were  the  heirs  of  WUlls  LloydL 

New  trial. 

(100  S.  C.  43) 

STATE  V.  ADAMS.    (Na  8896.) 

(Supreme  Court  of  South  Carolina.    Feb4  10, 

1916.) 

1.  Bastabds  4s»92  —  Tbial  —  BxoLUDiira 
Spectatobs. 

In  the  absence  of  a  showinf  of  abuse  of 
discretion,  defendant  cannot  complain  that,  dur- 
ing his  trial  for  bastardy,  the  court  ezduded 
from  the  courtroom  all  negroes  and  boys. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  H  228>239;  Dec.  Dig.  «=>92.] 

2.  Bastabds  ^s>eo  —  Bvidsnob  —  Acknowl- 

SDOMENT. 

An  acknowledgment  by  defendant  in  bas- 
tardy, though  made  prior  to  birth  of  the  child, 
tendmg  to  show  his  relations  with  prosecutrix 
and  that  he  had  opportunity  of  being  the  father, 
is  admissible. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  |S  166,  169 ;  Dec.  Dig.  ^s»60.] 

d.  Bastabds  €s»66— Bitbdsn  to  CoxmTr— Ev- 

IDBNCS. 

It  is  enough,  on  a  prosecution  for  bastardy, 
that  there  be  facts  and  circumstances  in  evi- 
dence from  which  an  inference  can  be  drawn 
that  the  child  is  likely  to  become  a  harden  to 
the  county. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  §{  154,  175-177;  Dec.  Dig.  <&»653 

4.  Bastabds  ^=»92— Apfbai/— Exoeptton. 

An  exception,  merely  that  the  court  erred 
in  giving  a  quoted  charge,  will  not  be  consid- 
ered; it  not  specifying  wherein  the  charge  was 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  U  22&-239;  Dec.  Dig.  «=»92.] 


5.  Bastabds  ^=»6&— "AoookplxoiT— Cobbob- 

OBATION. 

Prosecutrix  In  bastardy  Is  not  an  "accom- 
plice," whose  testimony  must  be  corroborated. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  U  154,  175-177 ;  Dec.  Dig.  «=>65. 

For  other  definitions,  see  Words  and  Phrasei, 
First  and  Second   Series,  Accomplice.] 

Appeal  from  General  Sessions  Circuit  Court 
of  Blorence  County;  C.  J.  Bamage.  Special 
Judge. 

Luke  Adams  wim  convicted,  and  appeals. 
Dismissed. 

Defendants'  exceptions  are: 

It  is  respectfully  submitted  that  his  honor. 
Judge  C.  J.  Ramage,  erred  and  invaded  the 
right  guaranteed  to  the  accused  by  the  Consti- 
tution of  the  United  States  and  of  this  state, 
of  a  public  trial,  by  putting  "all  the  negroes 
and  boys  out  of  the  courthouse"  during  the 
trial. 

It  is  respectfully  submitted  that  his  honor 
erred  in  permitting  the  witness  W.  W.  Floyd 
to  testify  to  an  alleged  ^'acknowledgment,"  prior 
to  the  birth  of  the  child,  over  the  objection  of 
defendant,  because  said  alleged  statement  was 
made  prior  to  the  date  of  said  birth  of  the 
child. 

It  is  respectfully  submitted  that  his  honor 
erred  in  refusing  to  defendant  a  new  trial  upon 
the  ground  that  tiiiere  was  no  scintilla  of  eyi- 
dence  that  the  child  was  likely  to  become  a 
burden  to  the  county. 

It  is  respectfully  submitted  that  his  honor 
erred  in  charging  the  jury  as  follows:  "I 
charge  you  that  it  is  for  you  to  say  whether 
or  not  you  will  take  the  testimony  of  the  prose- 
cutrix; whether  or  not  you  will  believe  her. 
That  is  a  matter  entirely  for  you.  I  charge 
you  that,  in  a  prosecution  of  any  kind  in  a 
court  of  sessions,  the  only  matter  is  to  find  out 
what  is  the  truth  of  the  matter.  The  jury 
may  in  its  discretion  believe  one  witness  in 
preference  to  a  dozen.  A  witness  in  a  matter 
of  thjui  kind  does  not  have  to  be  corroborated. 
If  you  believe  a  party  is  telling  the  truth,  yon 
mav  accept  the  statement  of  that  witness  in 
preference  to  the  others.  *  *  *  Mr.  Early: 
I  would  ask  your  honor  to  charge  the  jury  that 
a  verdict  may  be  had  on  the  uncorroborated 
testimony  of  the  mother.  The  Court:  Yes,  I 
have  already  practically  charged  that."  Be- 
cause: 

I.  It  is  reversible  error  for  the  trial  judge 
to  charge  the  jury  that  a  conviction  may  be 
had  upon  the  uncorroborated  testimony  of  the 
prosecutrix  in  a  bastardy  proceeding,  it  being 
respectfully  submitted  that  it  is  the  duty  of 
the  trial  judge  to  advise  the  jury  against  a  con- 
▼iction  upon  the  uncorroborated  testimony  of 
the  prosecutrix. 

II.  Said  above-quoted  charge  invaded  the 
province  of  the  jury  in  violation  of  the  consti- 
tutional inhibition,  being  a  charge  in  respect 
to  matter  of  fact,  in  that  it  advised  the  jury 
how  to  weigh  and  consider  the  evidence. 

IIL  It  is  respectfullv  submitted  that  the  ver- 
dict is  contrary  to  the  law  and  evidence,  in 
that  there  is  no  sdntilla  of  evidence  that  the 
child  was  likdy  to  become  a  burden  on  the 
county. 

P.  H.  Arrowsmlthf  of  Lake  City,  for  ap- 
pellant C.  E.  Early  and  D.  G.  Baker,  both 
of  Florence,  for  respondent 

GABY,  O.  J.  The  defendant  was  convicted 
under  an  Indictment  charging  him  with  being 
the  father  of  a  bastard  child.  The  prosecu- 
trix and  three  other  witnesses  testified  for 
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the  state.  The  defendant  did  not  testify, 
nor  offer  any  testimony.  He  appealed  upon 
exceptions,  which  will  be  reported. 

[1]  The  first  exception  cannot  be  sustained^ 
for  the  reason  that  it  has  not  been  made  to 
appear  that  the  discretion  of  his  honor,  the 
presiding  Judge,  was  erroneously  exercised. 

[2]  The  second  exception  must  be  overrul- 
ed for  the  reason  that  the  testimony  tended 
to  show  the  relations  between  the  defendant 
and  the  mother  of  the  pfalld,  and  that  he  had 
the  opportunity  of  being  the  child's  father. 

[3]  The  third  exception  cannot  be  sustain- 
ed, as  there  were  t&cta  and  drcnmstanoes 
from  which  the  Inference  could  be  drawn 
that  the  child  was  likely  to  become  a  burden 
to  the  county. 

[4]  The  fourth  exception  will  not  be  con- 
sidered, as  it  falls  to  specify  in  what  particu- 
lars the  charge  therein  quoted  was  erroneoua 

[I]  The  fifth  exception  cannot  be  sustain- 
ed, for  the  reason  that  the  prosecutrix  did 
not  occupy  towards  the  defendant  the  re- 
lation of  an  accomplice. 

Appeal  dismissed. 

HTDRIOK,  WATTS,  FRASBB,  and  GAGEi 
JJ.,  concur. 


(M  8.  0.  fin.) 

BJSLL  ▼.  BEUi  eC  al.    (No.  8866.) 

(Supreme  Court  of  South  Carolina.     Dec.  1, 

1914.) 

AppbaXi  Airo  Ebbob  ^s^IIOC^Tbaitsobipi^ 
•    IiTACCTTBAcixB— Disposition  of  Cattsb. 

Where  a  comparison  of  the  transcript  with 
the  testimony  as  shown  by  the  master's  notes 
reyeals  material  omissions  and  misstatements 
due  to  the  negligence  of  both  parties  as  to  an 
issue  of  fact,  the  case  will  be  remanded  for 
trial  of  such  Issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,   Cent    Dig.   H    8951-3954;     Dec.    Dig. 

^=>iioe.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  R.  Withers  Memmlnger, 
Judge. 

Action  by  Richard  Bell  against  Alice  Bell 
and  another.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.  Remanded,  with  di- 
rections. 

J.  B.  McLauchlln,  of  Columbia,  for  appel- 
lant. R.  B.  Herbert  and  R.  Beverley  Sloan, 
both  of  Columbia,  for  respondents. 

PER  CURIAM.  The  respondent  has  mov- 
ed the  court  to  have  this  cause  reargued 
chlefiy  because  the  testimony  in  the  case 
was  Incorrectly,  though  unintentionally, 
typed  by  the  appellant.  The  appellant  ad- 
mits some  errors  in  transcribing  the  testi- 
mony from  the  noaster's  notes,  and  some  of 
them  are  material;  but  the  manner  of  the 
commission  of  them  was  explained  by  ai^iel- 
lant  The  fault  Ues  equally  with  app^ant 
and  respondent ;  it  was  the  business  of  both 
to  see  that  a  correct  copy  of  the  testimony 
was  furnished  the  court    And  no  excuse  has 


been  made  therefor,  except  that  which  al« 
ways  follows  negligence.  These  omissions 
refer  almost  entirely  to  the  issue  of  notice 
from  Bell  to  Lakin ;  they  do  not  refer  to  the 
Issue  of  estc^pel  by  Alice.  On  that  last  Is- 
sue we  have  no  reason  to  open  the  case ;  we 
are  content  to  abide  the  opinion  we  have  ex- 
pressed thereabout.  As  matter  of  law,  plain- 
ly If  Lakin  had  verbal  timely  notice  from 
Bell  that  the  title  was  not  good,  he  cannot 
hold  it  against  Bell,  although  reputable  coun- 
sel advised  him  rightly  that  his  paper  title 
was  good.  We  have  examined  with  some 
care,  since  the  motion  was  made^  the  mas- 
ter's notes  of  testimony.  They  are  very 
much  defaced,  but  a  comparison  of /that  tes- 
timony with  the  testimony  furnished  the 
court  reveals  three  omissions  and  one  mis- 
statement. These  errors  are  all  relevant  to 
the  issue  of  notice.  We  ought  to  have  had 
the  full  and  correct  testimony,  for  the  issue 
was  one  solely  of  fact,  and  was  dependent 
upon  the  credibility  of  the  witnesses,  and 
credibility  depended  much  upon  consistency 
of  the  witnesses.  We  express  no  opinion  up- 
on the  welght^of  the  omissions,  but  we  are  of 
the  opinion  that  they  are  sufficient  to  war- 
rant a  retrial  of  the  issue  of  notice.  Yet 
there  is  no  time  now  to  retry  the  cause  here. 
For  that  reason,  and  because  the  issue  de- 
pends upon  the  credibility  of  the  v^tnesses, 
we  direct  a  trial  of  it  by  a  Jury.  The 
cause  is  therefore  remanded  to  the  circuit 
court,  with  dlrectl<m  to  submit  this. issue  to 
a  lury,  to  wit: 

"Did  Isaac  Lakin  have  notice  of  the  claim  of 
title  in  the  premises  by  Richard  Bell  before  he 
(Lakin)  paid  to  Alice  Bell  the  purchase  price 
therefor  f' 

Let  the  answer  be  yes  or  no,  as  the  lury 
may  conclude. 

Let  Lakin  be  the  actor  therein. 

And  let  the  verdict  be  reported  back  to 
this  court. 

Another  issue  of  betterments,  held  In  abey- 
ance, may  be  renewed  before  the  circuit 
court  before  the  master,  in  the  event  the  ju- 
ry shall  decide  the  issue  of  notice  for  Lakin. 


a4S  Oa.  74) 
COBB  COUNTY  CHEMICAL  MINING  CO. 
v.  KIRKPATRICK.     (No.  160.) 

(Supreme  Court  of  Georgia.     Feb.  10,  1916.) 
(SyUaJiut  hy  the  OaurtJ 

1.   iNBTBUCnONB-^BOUNDS    FOB   NSW   TbIAL. 

The  special  grounds  of  the  motion  for  a 
new  trial  all  complain  of  certain  portions  of 
the  charge  to  the  jury.  The  excerpts  from  the 
charge  complained  of,  when  taken  in  connection 
with  the  entire  charge,  afford  no  ground  for 
a  new  triaL 

2.  SumoisNOT  or  Evidbncb. 

The  verdict  was  supported  by  the  evidence, 
and  the  court  did  not  err  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Gea  Lk  Bell,  Judge. 
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Action  between  the  Cobb  County  Chemi- 
cal Mining  Company  and  W.  L.  Kirkpatrick. 
From  the  Judgment,  the  Mining  Company 
brings  error.    Affirmed.  | 

R.  W.  Crenshaw  and  Anderson  &  Rountree, 
all  of  Atlanta,  for  plaintiff  In  error.  West- 
moreland Bros,  and  Frank  L.  Neufville,  all 
of  Atlanta,  for  defendant  in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C  J.»  absent 
on  account  of  sickness. 


(143  Ga.  105)        

WOODWARD  LUMBER  CO.  ▼.  H.  C.  VAN 
ORMER  &  SON.  (No.  171.) 

(Supreme  Court  of  Georgia.     Feb.  10,  1910.) 
(8yttahu9  hy  the  Vourt.) 

FOSEOLOSUBB  OF  MECHANIC'S  LiBN— PETITION. 

This  case  is  controlled  by  the  decisions  in 
the  cases  of  Pike  Bros.  Lumber  Co.  y.  Mitchell, 
132  Ga.  675,  64  S.  E.  998,  26  L.  R.  A.  (N.  S.) 
409,  and  Rome  Brick  Co.  t.  West,  134  Ga.  65, 
67  S.,B.  400.  It  follows  that  the  court  did  not 
err  in  sustaining  the  demurrer  ffied  to  the  peti- 
tion. 

Error  from  Superior  Court,  Richmond 
County ;  H.  C.  Hammond,  Judge. 

Action  between  the  Woodward  Lumber 
Company  and  H.  C.  Van  Ormer  &  Son.  From 
the  Judgment,  the  Lumber  Company  brings 
error.    Affirmed. 

James  M.  Hull,  Jr.,  and  Tinnslng  B.  Lee, 
both  of  Augusta,  for  plaintiff  in  error.  Pierce 
Bros.,  of  Augusta,  for  defendant  in  error. 

HILL»  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 
on  account  of  sickness. 

a48  Ga.  96)  e™«= 

THOMPSON  ▼.  SIMMONS.     (No.  166.) 
(Supreme  Court  of  Georgia.     Feb.  10,  1915.) 

(ByUabUB  by  the  Vourt.) 

1.  Boundaries  «=s>48  — Inbtbuctionb— "Ao- 
quiescence." 

The  action  was  in  ejectment,  and  the  own- 
ership of  the  locus  in  quo  turned  upon  the  loca- 
tion of  the  boundary  line  between  the  parties  to 
the  cause.  In  an  instruction  upon  the  rule  that 
acquiescence  for  seven  years,  by  acts  or  declara- 
tions of  adjoining  landowners,  shall  establish 
a  dividing  line,  the  court  charged:  "Acquies- 
cence is  defined  in  this  way:  To  acquiesce 
means  to  rest  satisfied  without  opposition,  to 
submit  without  opposition  or  question,  to  yield 
assent ;  that  is  the  definition.  It  must  be  done 
by  acts  or  declarations  on  the  part  of  those 
who  are  claimed  to  have  acquiesced  in  it."  Such 
instruction  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  §{  232-242 ;   Dec.  Dig.  ^s»48. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Acquiesce.] 

2.  Instructions. 

The  evidence  authorized  a  charge  on  the 
subject  of  acquiescence;  and,  in  so  far  as  the 
requests  to  charge  on  that  subject  were  pertinent 
and  legal,  they  were  sufldently  covered  by  the 
general  cnarge. 

3.  Sufficiency  of  Svibkncb. 

The  evidence  authorized  the  verdict 


Error  from  Superior  Court,  Newton  CSoun- 
ty;   Lu  S.  Roan,  Judge. 

Action  between  D.  A.  Thompson  and  M.  S. 
Simmons.  From  the  Judgment,  Thompson 
brings  error.    Afiarmed. 

Rogers  &  Knox,  of  CTovlngton,  for  plaintiff 
In  error.  C.  C.  King,  of  Covington,  for  de- 
fendant in  error. 

■ 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J.»  ab- 
sent on  account  of  sickness. 


att  Ga.  94) 

CLOWEB  ▼.  GEORGIA  BY.  &  BliBCTBIG 

CO.     (No.  164.) 

(Supreme  Court  of  Georgia.    Feb.  10,  1915.) 
(SyUahuM  hy  the  Court.) 

1.  lNSTBnCTION& 

As  applied  to  the  pleadings  and  evidence, 
when  considered  in  connection  with  the  entire 
charge,  there  was  no  error  In  any  of  the  ex- 
cerpts from  the  charge  complained  of  requiring 
the  grant  of  a  new  tj^pL. 
2.  Vebdict  Sustained. 

The  verdict  was  supported  by  the  evidence. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  between  Mrs.  C.  L.  Clower  and  the 
(Georgia  Railway  &  Electric  Company.  From 
the  Judgment,  Mrs.  Clower  brings  error.  Af- 
firmed. 

Westmoreland  Bros.,  of  Atlanta,  for  plain- 
tiff in  error.  Colquitt  &  Conyers,  of  Atlanta, 
for  defendant  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C  J^  ab- 
sent on  account  of  sickness. 

(143  GkL  HI) 

VORNBERG  et  al.  v.  DUNN  et  aL,  Com'rs  of 
Roads  and  Revenues.     (No.  174.) 

(Supreme  Court  of  Georgia.    Feb.  10,  1015.) 

(8yUalu9  hy  the  Court.) 

1.  Counties  ^=:>34:— Countt  Seat-- Bemoval 
—Petition  fob  Election— Suffioisnct. 

Where  certain  citizens  of  a  county,  repre- 
senting themselves  to  be  "registered  voters  and 
poU  tax  payers"  of  the  county,  petition  the  *'or- 
dinar^\  of  the  county  to  call  an  election  and 
submit  to  the  people  of  the  county  tiie  question 
of  the  removal  of  the  county  site  to  a  named 
town  in  the  county,  the  notice  is  not  void  be- 
cause it  was  directed  to  the  "ordinary"  of  the 
county,  instead  of  to  the  court  of  "ordinary.** 

[Ed.    Note.— For   other   cases,    see   CountieB, 
Cent  Dig.  §§  34-37 ;  Dec.  Dig.  «=>34.] 

2.  Counties  ^=5>84— County  SEAT^BsxoyAL 
—Election— SuFFioiENOY  of  Petition. 

The  calling  of  the  election  by  the  "ordina- 
ry** as  authorized  by  the  statute  determined  at 
least  prima  facie  that  the  petitioners  were  of  the 
class  and  were  of  a  sufficient  number  as  required 
b^  the  statute  for  the  purpose  of  calling  an  elec- 
tion at  which  the  question  of  the  removal  of  the 
county  site  to  a  named  town  within  the  county 
should  be  voted  upon. 

[Ed.  Note.— For  other  cases,  see  Oounties, 
Cent  Dig.  ii  84-37 ;  Dec.  Dig.  <d=s>34.] 
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3.  COURTIES   €S»35— COXTNTT   SBAT— BSMOVAX. 

— Statute— -BtBcnoN . 

Where  such  an  issue  as  set  out  in  the  pre- 
ceding headnotes  has  been  submitted  to  the  peo- 
ple to  vote  upon,  and  the  result  has  been  de- 
clared by  the  ordinary  of  the  county,  and  an  ap* 
peal  as  provided  for  by  statute  is  made  to  the 
Secretary  of  State,  who  certifies  his  findings  to 
the  Legislature,  and  that  body  enacts  that  the 
removal  of  the  county  site  be  had  in  accordance 
with  the  findings  of  the  Secretary  of  State,  and 
the  preamble  of  the  act  recites  that  two-thirds 
of  the  legal  voters  of  the  county  have  voted 
in  favor  of  such  removal,  the  enrolled  act  of  the 
Legislature,  reciting  the  facts  necessary  to  au- 
thorize the  removal,  will  be  held  to  have  conclu- 
sively determined  that  the  election  resulted  in 
two-thirds  of  the  legal  voters  of  the  county  fa- 
voring the  removal,  as  required  by  statute. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  §}  38-45 ;  Dec  Dig.  «=»35.] 

4.  Taxation  ^=o301^— BxcEssiva  Levy—What 
Constitutes. 

The  tax  levy  in  this  case  was  not  shown  to 
be  excessive. 

lEd.  Note— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  496;   Dec.  Dig.  «s»302.] 

5.   DeNIAI.  OT  iNJUNOnON. 

The  court  did  not  err  in  refusing  an  in- 
innction. 

Error  from  Superior  Conrt,  Murray  Coun- 
ty? A.  W.  Fite,  Judge. 

Equitable  petition  by  F.  E.  Yomberg  and 
another  against  D.  R.  Dunn  and  others,  as 
Conunlssioners  of  Roads  and  Revenues  of 
Murray  County.  Judgment  for  defendants, 
and  plaintiffs  bring  error.    Affirmed. 

W.  W.  Sampler,  of  Sprins^  Place,  and 
Hendricks  &  Hendricks,  of  Nashville,  for 
plaintiffs  in  error.  W.  C.  Martin  and  W.  E. 
Mann,  both  of  Dalton,  Jesse  M.  Sellers,  of 
Chatsworth,  H.  H.  Anderson,  of  Spring  Place, 
and  Little^  Powell,  Hooper  A  Goldstein,  of 
Atlanta,  for  defendants  In  error. 

HILL,  J.    The  Legislature  of  this  state  in 

1913  (Acto  1913,  p.  423),  after  reciting  that: 

"Whereas,  heretofore  on  the  19th  day  of  Au- 
gust, 1912,  a  petition  was  filed  with  the  ordi- 
nary of  the  county  of  Murray,  and  state  of  Geor- 
gia, signed  by  two-fifths  of  the  registered  voters, 
as  shown  by  the  registration  list  last  made  out, 
in  and  for  said  county,  asking  for  an  election  to 
be  held  in  said  county  of  Murray  for  the  pur- 
pose of  changing  and  removing  the  county  site  of 
said  county  from  the  town  of  Spring  Place  to 
the  town  of  Ohatsworth,  in  said  county;  and. 
whereas,  on  the  said  19th  day  of  August,  1912, 
the  ordinary  of  said  count;^  of  Murray,  upon 
the  due  consideration  of  said  petition  so  filed 
with  him,  did  pass  an  order  for  an  election  to 
be  held  in  the  various  militia  districts  of  said 
county,  on  the  30th  day  of  September,  1912,  for 
the  purpose  of  changing  and  removing  the  coun- 
ty site  of  said  county  as  asked  for  by  petitioners, 
wliich  said  order  was  duly  published  in  the  Mur- 
ray News,  the  newspaper  in  which  the  sheriff  of 
said  county  publishes  his  legal  notices,  as  pro- 
vided by  section  486  of  volume  1  of  the  Code  of 
1910  j  and,  whereas^  on  the  30th  day  of  Septem- 
ber, 1912,  said  election  was  held  in  said  county 
for  the  purpose  of  changing  said  county  site, 
in  accoioance  with  said  order  from  said  ordi- 
nary, and  at  said  election  so  held  there  were 
&d2  votes  for  removal  to  Chatsworth  and  427 
▼otes  for  removal  to  Eton,  and  155  votes  against 
removal ;  and,  whereas,  afterwards  said  election 


was  contested,  contesting  the  right  of  the  votes 
cast  for  removal  to  Eton,  to  be  counted,  on  ^e 
ground  that  said  election  was  called  for  removal 
to  Chatsworth,  said  contest  being  heard  by  the 
Secretary  of  State ;  and,  whereas,  the  Secretary 
of  State  decided  said  contest  as  follows:  That 
tibere  were  1017  legal  votes  cast  in  said  election, 
862  for  removal  to  Chatsworth.  and  155  votes 
against  removal,  now,  therefore*^ 

— enacted  that  the  county  site  of  Murray 
county  be  removed  from  Springr  Place  to 
the  town  of  Chatsworth  in  the  county  of 
Murray.  In  pursuance  of  this  act  of  the 
Legislature,  and  by  virtue  thereof,  the  board 
of  county  commissioners^  of  Murray  county 
did,  on  the  1st  day  of  September,  1914,  in 
addition  to  the  general  tax  levy,  order  that 
there  be  assessed,  levied,  and  collected  a  spe- 
cial tax  of  60  cents  on  the  $100  of  all  tax- 
able property  in  the  county  of  Murray  f  dr  the 
year  1914  as  a  jail  fund  to  be  used  in  erect- 
ing a  new  Jail  for  that  county  at  Chatsworth. 
The  commissioners  also  adopted  an  order  on 
the  10th  day  of  September,  1914,  lnvitln«^ 
sealed  proposals  for  the  erection  and  com- 
pletion of  a  Jail  building,  to  be  located  on 
the  new  courthouse  square  in  the  town  of 
Chatsworth.  It  was  provided  that  the  build- 
ing should  be  commenced  on  or  before  the 
15th  day  of  October,  1914,  and  should  be  com- 
pleted on  or  before  November  80,  1914,  at  a 
cost  not  exceeding  $12,000.  Certain  detaihi 
of  the  specifications  and  the  time  when  pay- 
ments should  be  made  were  set  out,  which  it 
is  not  necessary  here  to  detalL 

To  the  levy  of  this  special  tax,  F.  E.  Yom- 
berg and  C.  W.  Brown  brought  their  equita- 
ble petition  against  D.  R.  Dunn,  J.  A.  Mc- 
Ghee,  and  T.  H.  HemphUl,  as  commissioners 
of  roads  and  revenues  of  Murray  county, 
seeking  to  enjoin  them  from  opening,  accJept- 
ing  receiving,  or  approving  bids  from  any 
contractor,  or  contracting  with  such,  for  the 
purpose  of  the  erection  of  the  jail  building 
as  contemplated ;  and  that  T.  P.  Ramsey,  the 
tax  collector  of  Murray  county,  be  enjolued 
and  restrained  from  collecting  the  tax  levy 
of  60  cents  on  the  $100  to  be  used  as  a  fund 
for  erecting  the  jail  as  proposed.  It  was 
prayed:  (a)  That  the  call  of  the  election  to 
remove  the  county  site  from  Spring  Place 
to  Chatsworth  in  Murray  county,  and  all 
subsequent  proceedings  In  furtherance  of  the 
call,  and  the  election,  held  In  pursuance  there- 
of, be  .declared  Illegal  and  void  as  being  In 
violation  of  article  11,  |  1,  par.  4,  of  the 
Constitution  of  the  state  as  embodied  in  Civ- 
il Code  1910,  I  6597,  which  provides  that: 

''No  county  site  shall  be  changed  or  removed, 
except  by  a  two-thirds  vote  of  the  qualified  vot- 
ers of  the  county,  voting  at  an  election  held  for 
that  purpose,  ana  a  two-thirds  vote  of  the  Gen- 
eral Assembly." 

It  was  further  prayed:  (b)  That  the  act  of 
1913,  dted  supra,  be  declared  Illegal  and  void 
as  being  In  violation  of  the  same  provision  of 
the  state  Constitution  above  quoted,  and  for 
the  further  reason  that  the  bill  which  the 
Legislature  sought  to  enact  was  neither  In 
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whole  nor  In  part  read  three  times,  on  three 
separate  days,  in  the  Senate  and  House,  as 
required  by  article  8,  |  7,  par.  7,  of  the  Con- 
stitution of  Georgia. 

At  the  conclusion  of  the  interlocutory  hear- 
ing, the  court  refused  the  injunction,  and 
granted  a  supersedeas  as  to  the  collection  of 
the  Jail  fund  tax  upon  the  plaintiffs  giving  a 
good  and  sufficient  bond  to  be  approved  by 
the  clerk  of  the  superior  court  of  Murray 
county,  payable  to  the  defendants,  to  answer 
and  pay  all  damages  that  may  be  sustained 
in  consequence  of  delay  incident  to  the  pros- 
ecution of  the  case.  To  this  Judgment,  the 
plaintiffs  in  error  excepted. 

[1]  1.  Section  486  of  the  Civil   Code,  as 

amended  by  the  act  of  1911  (Acts  1911,  p. 

54),  so  far  as  pertinent  to  the  present  case, 

is  as  follows: 

"Whenever  two-fifths  of  the  electors  qualified 
to  vote  for  members  of  the  General  Assembly 
(as  shown  by  the  registration  list  last  made  onO 
of  any  county  of  this  state  shall  petition  the  or- 
dinary for  the  removal  or  change  of  the  county 
site  of  said  county,  said  ordinary  shall  at  once 
grant  an  order  directing  an  election  to  be  held 
at  the  various  Section  precincts  in  said  county, 
not  less  than  forty,  nor  more  than  sixty  days 
thereafter." 

The  petition  asking  the  ordinary  to  call 
an  election  for  the  purpose  >of  voting  on  the 
question  of  removal  of  the  county  site  from 
Spring  Place  to  Chatsworth  was  addressed, 
"To  the  Honorable  Ordinary  of  Murray  (boun- 
ty.*' It  is  insisted  that  this  petition  is  void 
for  the  reason  that  it  is  addressed  to  the 
"ordinary'*  of  Murray  county,  instead  of  to 
the  "court  of  ordinary"  of  Murray  county, 
and  that  therefore  no  legal  call  for  an  elec- 
tion was  made.  This  contention  is  without 
merit,  as  a  glance  at  the  above-recited  section 
of  the  Ck>de  will  show.  The  voters  of  Mur- 
ray county  were  strictly  within  their  rights 
when  they  followed  the  exact  language  of 
the  Code  and  addreined  the  petition  to  the 
"ordinary,"  instead  of  to  the  "court  of  ordi- 
nary." 

[2]  2.  It  is  further  insisted  that  the  sub- 
mission by  the  ordinary  to  the  voters  of  Mur- 
ray county  is  void  because  it  is  signed  by 
poll  tax  payers,  instead  of  by  electors  quali- 
fied to  vote  for  members  of  the  General 
Assembly.    The  petition  recites  that: 

"We,  the  undersized  registered  voters  and 
poll  tax  payers  of  Murray  county,  respectfully 
petition  your  honor  to  call  an  election  in  said 
county,"  etc 

Subsequently,  the  ordinary  issued  the  no- 
tice-of  election  to  the  voters  of  Murray  coun- 
ty, as  required,  wherein  it  was  stated  that 
a  petition  had  been  filed  by  two-fifths  of  the 
poll  tax  payers  of  the  county.  "All  x>ersons 
qualified  to  vote  in  other  elections  are  qual- 
ified to  vote  in  this  election,  and  the  election 
shall  be  held  at  all  the  precincts  in  said 
county.  Said  election  shall  be  held  and  con- 
ducted and  return  made  as  provided  by  law." 
It  is  insisted  that:  (1)  The  election  notice, 
order,  and  Judgment  of  the  ordinary  is  il- 
legal and  void  because,  being  a  court  of  rec- 


ord, its  ordinary  determined  that  the  elec- 
tion was  called  on  a  petition  signed  by  two- 
fifths  of  the  poll  tax  payers  of  Murray  coun- 
ty, whereas  the  law  on  the  date  of  the  i»- 
suanoe  of  the  notice  of  election,  Judgmoit, 
and  order  of  the  ordinary,  required  two- 
fifths  of  the  electors  qualified  to  vote  for 
members  of  the  General  Assembly,  as  shown 
by  the  registration  list  made  out  preceding 
the  call  of  the  election  for  the  county  site 
removal  of  the  qualified  voters  of  the  county. 
Also,  that  (2)  the  notice  of  election,  order, 
and  Judgment  of  the  ordinary  called  an  elec- 
tion to  remove  the  county  site  from  Spring 
Place  to  Chatsworth,  thereby  limiting  the 
privilege  of  the  voters  and  requiring  them 
to  vote  as  between  Spring  Place  and  Chats- 
worth only,  thereby  prohibiting  all  of  the 
qualified  voters  of  the  county  from  exerdaing 
their  unrestricted  choices  as  to  any  place  or 
preference  in  the  county  for  removal  other 
than  to  Chatsworth.  (3)  That  on  the  peti- 
tion and  notice  of  election,  an  election  was 
held  and  165  legal  votes  were  cast  against 
removal  and  627  legal  votes  were  cast  for  re- 
moval to  Bton,  a  town  in  the  county  of  Mur- 
ray, and  862  legal  votes  were  cast  for  re- 
moval to  Chatsworth,  a  town  in  the  county 
of  Murray;  that  neither  Eton  nor  Chats- 
worth received  a  two-thirds  majority  of  the 
votes  cast  in  the  election,  and  for  this  reason 
any  attempt  to  declare  the  election  legal  and 
remove  the  courthouse  from  Spring  Place 
to  Chatsworth  is  unconstitutional  and  void, 
as  being  in  violation  of  the  state  Constitution 
(Civil  Code,  §  6597),  quoted  above.  The  elec- 
tion resulted  in  the  filing  of  a  contest  and  ob- 
jections to  the  election  before  the  Honora- 
ble Philip  Cook,  Secretary  of  State,  who, 
after  taking  testimony  in  the  case,  directed 
by  appropriate  order  that: 

"The  petition  and  order  provided  only  for 
submitting  the  question  to  the  voters  as  to 
changing  the  county  site  from  Spring  Place  to 
Chatsworth.  This  was  the  only  question  by 
the  petition  which  the  ordinary  had  Jurisdic- 
tion to  pass  upon  and  the  only  question  which 
by  his  order  he  did  pass  upon  and  submit  in 
the  election.  This  being  true,  all  votes  cast  for 
Eton  are  illegal,  because  under  the  petition  and 
order  there  was  no  provision  for  voting  for  other 
than  against  removal  and  for  removal  to  Chats- 
worth. *  *  *  I  find  that  in  an  election  held 
September  80,  1912,  in  the  countv  of  Murray* 
for  the  removal  of  the  county  site  to  Chats- 
worth, that  there  were  cast  1,017  legal  votes, 
135  l^al  votes  against  removal  and  o52  votes 
for  removal  to  Chatsworth." 

This  finding  of  the  Secretary  of  State  Is 
also  excepted  to  as  being  in  violation  of  the 
provision  of  the  Constitution  above  quoted. 
The  finding  of  the  Secretary  of  State  was 
certified  to  the  General  Assembly  of  the  state* 
to  the  eif  ect  that  two-thirds  of  the  legal  votea 
cast  in  the  election  were  in  favor  of  removal 
to  Chatsworth,  and  the  Legislature  passed 
the  act  as  recited  above,  removing  tlie  coun- 
ty site  from  Spring  Place  to  Chatsworth. 

The  calling  of  the  election  by  the  <Acer 
authorized  by  the  statute  determined  at  least 
prima  fade  that  the  ai^licants,  or  petition- 
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ers,  for  the  order  calling  for  an  election  for 
the  removal  of  the  county  site,  were  of  the 
class,  and  were  of  a  sufficient  number  as  re- 
quired by  the  statute  in  such  cases.  See 
Barrett  ▼.  Ashmore,  137  Ga.  546,  73  S.  B. 
825. 

[S]  3.  According  to  the  ruling  in  Crutcher 
y.  Crawford,  105  Ga,  180,  81  S.  B.  139,  the 
enrolled  act  of  the  Legislature  of  1913  oon- 
dusively  determined  that  the  election  for  the 
removal  of  the  county  site  from  Spring  Place 
to  Chatsworth  was  held  as  provided  by  law, 
and  that  it  resulted  in  two-thirds  of  the  vot- 
ers favoring  the  removal  from  Spring  Place 
to  Chatsworth.  That  was  a  case  where  the 
General  Assembly  passed  an  act  to  change 
the  county  site  of  Fannin  county  from  Mor- 
ganton  to  Blue  Ridge  (Acts  1895,  p.  420). 
The  preamble  of  that  act  recites  that  on  the 
13th  day  of  August,  1895,  an  election  was 
held  in  that  county  for  the  purpose  of  chang- 
ing the  county  site,  and  that: 

"At  said  election  so  held  two-thirds  of  the 
legal  votes  cast  at  said  election  were  in  favor  of 
the  removal  of  said  county  site  from  the  town 
of  Morgan  ton  to*Uie  town  of  Blue  Ridge,  in 
said  county.*' 

An  equitable  petition  was  filed  by  certain 
citizens  and  taxpayers'  against  the  county 
commissioners  to  enjoin  them  from  building 
a  Jail  in  Blue  Ridge  for  the  county  of  Fan- 
nin. We  think  the  decision  in  the  Crutcher 
Case,  which  decides  that  it  is  to  be  presum- 
ed that,  before  passing  the  act  changing  the 
county  site,  the  Legislature  ascertained  that 
the  place  to  which  it  was  changed  had  re- 
ceived the  necessary,  majority  of  the  votes 
cast  at  the  election  to  determine  that  ques- 
tion. This  court  was  requested  to  •  review 
and  reverse  the  decision  in  that  case,  and 
other  cases  in  which  a  like  ruling  was  made* 
As  that  decision  was  made  by  the  entire 
bench  of  six  Justices,  and  the  present  case 
is  decided  by  less  than  the  entire  bench,  one 
member  being  absent  on  account  of  sickness, 
it  could  not  be  overruled,  although  some 
members  of  the  court  may  not  be  satisfied 
with  the  reasoning  contained  in  that  opin- 
ion. This  also  renders  it  unnecessary  to  dis^ 
cuss  the  question  of  whether  there  is  a  dif- 
ference between  a  location  of  a  county  site, 
in  which  there  may  be  a  choice  between  va- 
rious places,  and  a  removal  of  a  county  site 
frcsn  one  particular  place  to  another,  rela- 
tive to  the  question  of  whether  there  must 
be  a  es^edfled  majority  of  the  votes  cast  for 
all  places,  or  a  majorfty  of  those  cast  for 
the  two  competing  places. 

[4]  4.  The  other  assignment  of  error  is 
that  in  levying  the  tax  of  six  mills  on  all  of 
the  taxable  property  in  Murray  county, 
which  amounts  to  $2,659,620,  there  will  be 
raised  the  total  sum  of  $15,957.72;  where- 
as, the  proposed  Jail  building,  when  complet- 
ed, is  not  to  exceed  a  cost  of  $12,000,  and 
that  the  county  commissioners  have  no  right 


or  authority  to  raise  a  sum  greater  than  will 
be  necessary  to  complete  the  building.  This 
tax  levy,  as  shown  by  the  answer,  is  not  so 
excessive  as  to  render  it  void.  Some  margin 
may  be  allowed  for  uncollected  taxes,  which 
is  always  the  case,  and  for  commissions  of 
the  tax  collector,  etc.  We  cannot  say,  as  a 
matter  of  law,  that  the  margin  is  too  great 
for  these  purposes. 

[5]  5.  Upon  a  review  of  the  whole  case, 
we  think  the  court  was  right  in  refusing  an 
injunction. 

Judgment  afiirmed.  All  the  Justices  con- 
cur, except  FISH,  O.  J.*  absent  on  account 
of  sicknes& 

att  Oa.  104) 
GIBSON  V.  GROSS.    (No.  170.) 
(Supreme  Court  of  (Georgia.   Feb.  10, 1915.) 

(BylMu9  by  the  Court,) 

1.  BASKIfENTS  <=9l7,  61  — ObBATIOir  — GBART 

IN  Deed— iNJUNcnoR. 

Where  the  owner  of  a  lot  of  land,  which 
is  bounded  on  one  side  by  a  street  of  a  city, 
locates  a  way  thereon  in  such  manner  as  to  in- 
tersect with  the  street,  and  thereafter  sells  the 
part  of  the  lot  located  at  such  intersection,  and, 
in  describing  the  land  to  be  conveyed,  the  deed 
recites  the  street  as  one  boundary  and  the  way 
as  another,  referring  to  it  interchangeably  as 
an  "avenue"  and  as  an  "alley,"  and  the  deed 
contains  the  further  recital  "to  have  and  to  hold 
said  tract  or  parcel  of  land  unto*'  the  grantee 
"heirs  and  assigns,  together  with  all  and  singu- 
lar the  rights,  members  and  appurtenai^ces  there- 
of, to  the  same  in  any  manner,  belonging  to  her 
forever  in  fee  simple,"  the  grantee  will  acqnire 
an  interest  in  the  way  so  located,  and  the  owner 
cannot  subsequently  close  it  without  his  consent. 
Wimpey  v.  Smart,  137  Ga.  325,  73  S.  E.  586, 
and  Stations. 

(a)  Under  the  principle  above  announced, 
where  a  purchaser  of  an  entire  tract  of  land,  in 
possession  under  a  bond  for  title  with  a  part  of 
the  purchase  money  paid,  lays  out  a  way  as  in- 
dicated above  and  negotiates  a  sale  of  the  part 
thereof  lying  at  the  intersection  of  the  way  and 
the  street  to  a  third  person,  and  causes  a  deed 
of  the  character  above  mentioned  to  be  executed 
by  his  obligor  directly  to  such  vendee,  and  the 
deed  so  executed  contains  recitals  as  above  indi- 
cated, if  subsequently^  after  having  obtained  a 
deed  from  the  obligor  m  the  bond  for  title  to  the 
entire  lot  described  therein,  with  the  exception 
of  the  smaller  lot  carved  out  as  above  stated,  the 
obligee  undertakes  to  close  the  way  so  laid  out, 
he  may  be  enjoined  at  the  instance  of  the  gran- 
tee, to  whom  he  caused  the  deed  to  be  made. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  Sf  45-49,  102,  130-144,  148;  Dec. 
Dig.  <d=»17,  61.] 

2.  PiAADiNO  ^=s>35&--STBiKnTO  Out— Amxnd- 

MENT. 

In  a  suit  against  the  person  referred  to  in 
the  preceding  note  as  the  omigee  in  the  bond  for 
tiUe  by  the  person  .to  whom  he  had  caused  the 
deed  to  be  made  to  enjoin  him  from  closing  the 
alley,  the  court  properly  struck  an  amendment 
to  the  plea,  which  tended  to  contradict  unambig- 
uous recitals  of  the  deed  by  setting  up  that  the 
way  referred  to  in  tiie  deed  as  an  aUey  or  avenue 
was  not  such  in  fact  or  so  intended,  and  which 
did  not  seek  to  reform  or  cancel  the  deed  upon 
allegations  of  fraud  or  mutual  mistake.  In  this 
connection  see  Manry  v.  Waxelbaum  Go^  108 
Ga.  14  (2),  88  S.  E.  701 :  Ozmore  v.  0>ram,  133 
Ga.  250,  w  S.  B.  448;  Dolvin  v.  Amer.  Harrow 
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Co.,  125  Ga.  706,  54  S.  B.  706,  28  L.  R.  A.  (N. 

S.)  785. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  i§  1111-1119 ;   Dec.  Dig.  <8=»356.] 

3.  Appeal  and  Ebbob  ^=3»518— Bill  of  Bx- 
CEPTioNs— Amendment  to  Plbadinos. 

Where  it  is  desired  to  review,  by  direct  bill 
of  exceptions,  the  ruling  of  the  trial  court  in 
rejecting  an  amendment  to  the  pleadings,  the 
proffered  amendment,  either  literally  or  in  sub- 
stance, must  be  set  out  in  the  bill  of  exceptions 
or  attached  thereto  as  an  exhibit.  The  mere 
general  reference  in  the  bill  of  exceptions  to  the 
rejected  amendment  is  too  general  and  indefinite 
to  raise  any  question  for  adjudication.  Comwdl 
V.  Leverette,  127  Ga.  163,  56  S.  B.  300. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f §  2342-2355 ;  Dec  Dig.  «=» 
518.] 

4.   SUFFTOIENOT  OF  EVIDENCE. 

The  evidence  was  sufficient  to  support  the 
verdict 

Error  from  Sut^rlor  Court,  McDnffie 
County;  H.  C.  Hammond,  Judge. 

Action  between  Sterling  Gibson  and  M.  L. 
Gross.  From  the  judgment,  Gibson  brings 
error.    Affirmed. 

J.  B.  Bumslde,  of  Thomson,  and  L.  D.  Mc- 
Gregor, of  Warrenton,  for  plaintiff  in  error. 
Callaway,  Howard  &  West,  of  Augusta,  for 
defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  O.  J.,  ab- 
sent on  account  of  sickness. 


(143  Ga.  80) 

WARD  V.  GEORGIA  TERMINAL  CO. 

(No.  161.) 

(Supreme  Court  of  Georgia.     Feb.  10,  1915.) 

(8vUalm9  &y  the  Court.) 

EMiNifeNT  Domain  ^s»101— Stbeetb--Chaitos 
OF  Grade— Right  of  Aotion. 

The  alteration  and  cbange  of  grade  of  a 
portion  of  a  street  in  a  city,  permitted  and 
sanctioned  by  lawful  authority,  whereby  the 
value  of  land  abutting  on  another  part  of  the 
street  beyond  a  cross-street  is  lessened,  is  not  a 
ground  of  action,  where  the  landowner  has  the 
same  communication  to  other  parts  of  the  city 
through  intersecting  streets,  tiiough  with  less 
convenience  over  the  street  which  was  altered. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §|  269,  270;    Dec.  Dig.  ^s» 

Error  from  Superior  Court,  Fulton  (Donnty; 
Geo.  L.  Bell,  Judge. 

Action  by  A.  C.  Ward  against  the  Georgia 
Terminal  (Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Westmoreland  Bros,  and  Etheridge  & 
Etheridge,  all  of  Atlanta,  for  plaintiff  in 
error.  Colquitt  &  Conyers,  of  Atlanta,  for 
defendant  in  error. 

EVANS,  P.  J.  The  Georgia  Terminal  Com- 
pany, the  successor  of  the  Gate  City  Termi* 
nal  Company,  acquired  an  area  of  territory 
between  Foundry  and  West  Hunter  streets, 
In  the  city  of  Atlanta.    Mangum  street  tra- 


versed this  territory,  extending  northward 
beyond  Foundry  street  and  southward  be- 
yond West  Hunter  street  The  company  ac- 
quired the  property  on  both  sides  of  Man- 
gum  street  between  Foundry  and  West 
Hunter  streets.  With  a  view  of  erecting 
terminals  and  railroad  yard  facilities  upon 
their  property,  they  applied  to  the  munici- 
pality of  Atlanta  for  permission  to  change 
Mangum  street  between  West  Hunter  and 
Foundry  streets,  so  that  its  course  would 
run  in  the  main  along  Jones  aUey.  The 
change  in  the  street  and  the  construction 
of  the  railroad  terminals  necessitated  ex- 
cavations of  varying  depths,  reaching  about 
30  feet  at  the  street  immediately  north  of 
West  Hunter  street  Connection  was  made 
with  the  original  Mangum  street  by  broaden- 
ing West  Hunter  street  and  grading  the  ad- 
dition so  as  to  reach  on  a  declivity  the  point 
where  Mangum  street  touches  West  Hunter 
street  The  plan  of  the  company,  showing 
the  alterations  in  location  and  grade  of 
Mangum  street,  and  the  other  changes  in 
that  vicinity,  was  fully  set  out  in  a  petition 
to  the  city  council  of  Atlanta,  and  approved 
by  the  municipality.  The  General  Assembly 
of  Georgia  sanctioned  the  action  of  the  may- 
or and  general  coimcU.  Acts  1907,  p.  408. 
The  terminal  company  was  proceeiding  to 
make  the  alteration  in  Mangum  street  as 
thus  authorized,  when  A.  C.  Ward,  alleging 
that  he  was  the  owner  of  certain  property 
abutting  on  Mangum ■  street  52^  feet. south 
of  West  Hunter  street,  sought  to  enjoin  the 
terminal  company  from  further  prosecution 
of  the  work  of  excavation  and  alteration  in 
Mangum  street  between  West  Hunter  and 
Foundry  streets.  The  court  denied  the  in- 
junction, and  dissolved  the  restraining  order, 
upon  the  defendant's  giving  bond  in  the  sum 
of  $5,000,  payable  to  the  plaintiff,  to  indenmi* 
ty  him  for  any  damage  which  may  aocrae 
to  him  from  the  closing  of  Mangum  street, 
as  set  forth  in  his  petition.  The  court  far- 
ther provided  that  the  company  should  obli- 
gate itself  not  to  oppose  any  amendment  of- 
fered by  the  plaintiff  praying  for  damages, 
and  that  any  Judgment  which  might  be  ob- 
tained should  be  entered  upon  the  bond  as  in 
case  of  appeals.  The  bond  was  given  and 
the  work  completed  by  the  terminal  com- 
pany. Thereafter  the  plaintiff  amended  his 
petition,  alleging  that  the  change  in  the 
grade  of  Mangum  street  rendered  ingress  and 
egress  to  hii^  property  from  the  north  end 
of  Mangum  street  more  difficult,  and  depre- 
ciated the  market  value  of  his  property  in 
the  sum  of  $5,000.  The  case  came  on  to  he 
heard,  and  upon  the  conclusion  of  plaintiff's 
evidence  a  nonsuit  was  granted. 

There  is  no  suggestion  that  the  change 
in  the  grade  and  course  of  Mangnm  street 
was  not  legally  authorized.  No  complaint 
is  made  on  that  score.  The  plaintiff's  lot 
is  situated  in  another  block,  more  than  GO 
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feet  from  that  part  of  Mangum  street  where 
the  change  in  grade  and  course  was  made. 
So  that  no  question  of  a  public  nuisance  is 
raised;  and,  if  the  plaintiff  can  recover  at 
ally  it  must  be  under  that  provision  of  the 
Constitution  which  prohibits  private  prop- 
erty from  being  taken,  or  damaged  without 
just  compensation.  If  the  plaintiff's  prop- 
erty abutted  that  portion  of  the  street  which 
was  vacated,  and  h^  means  of  access  to  his 
property  was  interfered  with,  he  would  be 
entitled  to  remuneration  for  the  damages 
sustained  by  the  interference  with  his  right 
of  access.  Atlantic  &  Birmingham  Railway 
Go.  V.  McKnight,  125  Ga.  328,  54  S.  E.  148. 
Or,  if  the  effect  of  the  changing  of  the 
grade  of  Mangum  street  was  to  substantially 
<x)nvert  that  portion  of  Mangum  street  upon 
which  the  plaintifTs  property  abuts  into  a 
cul-de-sac,  he  could  maintain  an  action  for 
his  damages.  But  this  is  not  the  case.  The 
plalntUTs  property  is  separated  from  the 
block  where  the  (diange  in  the  grade  of  the 
street  was  made  by  a  cross-street  that  gives 
liim  the  same  access  to  his  property  into 
different  parts  of  the^  city  that  he  had  be- 
fore, In  addition  to  his  outlet  through  the 
new  street  where  the  grade  was  changed, 
and  also  there  is  no  interference  with  Man- 
gum street  south  of  the  plaintiff's  property. 
In  a  situation  like  the  plaintiff's  the  rule 
is  thus  adduced  by  Mr.  Elliott,  from  a  large 
number  of  cases  collated  in  the  notes  to  2 
Roads  and  Streets,  1 1181: 

"Owners  of  land  abutting  upon  neighboring 
streets,  or  upon  other  streets  of  the  same  city, 
at  least  when  beyond  the  next  cross-street,  are 
not,  however,  entitled  to  damages,  notwithstand- 
ing the  value  of  their  lands  may  be  lessened 
by  its  vacation  or  discontinuanGe." 

In  Smith  v.  City  of  Boston,  7  Cush.  (Mass.) 
254,  it  was  held  that  the  discontinuance  of  a 
part  of  a  street  in  a  city  by  order  of  the  may- 
or and  aldermen,  whereby  the  value  of  lands 
abntttng  on  other  parts  of  the  street  and  on 
neighboring  streets  is  lessened,  is  not  a 
ground  of  action  against  the  city  by  the  own- 
er of  such  lands,  if  still  accessible  by  other 
public  streets.  In  that  case  Chief  Justice 
Shaw  said: 

"The  petitioner  had  free  access  to  all  his  lots, 
by  pubhc  streets.  The  burden  of  his  complaint, 
therefore,  is  that  in  going  to  some  of  his  houses, 
in  some  directions,  ne  may  be  obliged  to  go 
somewhat  further  than  he  otherwise  would. 
So  must  the  inhabitant  of  the  south  end  of  the 
city,  or  the  citizens  of  other  towns,  with  their 
teams  or  carriages,  who  would  have  had  a  right 
to  use  the  discontinued  way.  Upon  the  ques* 
tion  of  public  convenience,  it  Is  the  province  of 
the  mayor  and  aldermen,  upon  a  balance  of  all 
cooifliderations  bearing  upon  it,  to  decide.  It  is 
not  to  be  presumed  that  they  Will  discontinue 
a  highway  once  laid  out,  unless  the  considera- 
tions in  favor  of  the  discontinuance  decidedly 
preponderate." 

In  City  of  East  St  Louis  v.  O'Flynn,  119 
IlL  200,  10  N.  JL  895,  69  Am.  Bep.  795,  it  was 
held  that; 


"A  lot  owner  in  a  dty  cannot  maintain  an 
action  against  the  city  for  the  vacation  of  a  por- 
tion of  a  public  street  not  bordering  upon  his 
lot,  and  not  necessary  to  afford  him  access 
thereto.  The  damage,  in  such  case,  to  his  lot, 
though  in  a  greater  degree,  is  of  the  same  nature 
as  that  to  all  other  property  in  the  city." 

Likewise  it^  was  held  in  Dantzer  v.  Indian- 
apolis Union  Bailway  Co.,  141  Ind.  604,  39  N. 
E.  223,  84  L.  R.  A.  769,  50  Am.  St  Rep.  343, 
that: 

'^Depreciation  in  the  value  of  property  by  the 
added  inconvenience  of  access  thereto  conse- 
quent on  the  vacation  of  a  part  of  a  street  «t  a 
point  some  distance  therefrom  is  an  injury  not 
different  in  kind,  but  only  in  degree,  from  that 
suffered  by  the  community  in  general,  and  will 
not  sustain  a  right  of  action  fbr  damages." 

The  same  rule  was  followed  in  finders  v. 
Friday,  78  Neb.  510,  111  N.  W.  140,  15  Ann. 
Gas.  685.  That-case  is  annotated  in  15  Ann. 
Gas.  685,  where  a  very  considerable  number 
of  authorities  are  collated,  and  where  the 
general  rule  is  announced  that  property  own- 
ers whose  lands  do  not  abut  upon  the  portion 
of  the  street  vacated,  and  access  to  whose 
property  is  not  cut  off,  are  not  entitled  to 
compensation  caused  by  such  vacation.  One 
of  the  chief  reascMis  for  the  doctrine  is,  ac- 
cording to  Allen,  J.,  that: 

"To  hold  otherwise  woul4  be  to  encourage 
many  trivial  suits,  that  It  would  discourage  pub- 
lic improvements  if  a  whole  neighborhood  were 
to  be  allowed  to  recover  damages  for  such  inju- 
ries to  their  estates,  and  that  the  loss  is  of  a 
kind  which  purchasers  of  land  must  be  held  to 
have  contemplated  as  liable  to  occur  and  to  have 
made  allowance  for  it  In  the  price  whidi  they 
paid."  Davis  v.  Hampshire  County,  153  Mass. 
225,  26  N.  B.  850,  11  L.  B.  A.  750,  752. 

Even  in  the  case  of  an  unauthorized  ob- 
struction of  a  street,  so  as  to  make  the  ob- 
struction a  public  nuisance,  a  plaintiff  cannot 
maintain  an  action  for  damages  to  his  prop- 
erty, unless  it  is  shown  that  he  suffers  some 
special  injury  not  shared  by  the  general  pub- 
lic Bast  Tenn.,  Va.  &  Georgia  Bailway  v. 
Boardman,  96  Oa.  356,  23  S.  E.  403. 

In  the  instant  case  the  evidence  discloses 
that  the  plaintiff's  access  to  his  property 
from  the  south  is  not  disturbed.  He  has 
the  same  communications  to  other  parts  of 
the  dty  through  West  Hunter  street  with  the 
streets  intersecting  it,  and  also  through  Man- 
gum street,  though  the  change  of  the  grade  of 
that  street  has  made  travel  along  it  less  con- 
venient than  it  was  before  the  change  was 
made.  The  damage  which  he  has  sustained 
is  of  the  same  kind  which  is  shared  by  the 
public  generally.  It  does  not  differ  in  kind, 
but  only  in  degree;  and,  under  the  over- 
whelming weight  of  authorities,  he  has  no 
right  of  action.  Whatever  loss  he  has  sus- 
tained la  damnum  absque  injuria.  There  was 
no  error  in  granting  a  nonsuit. 

Judgment  aflirmed.  All  the  Justices  con- 
cur, except  FISH,  OL  J.»  absent  on  aooount  of 
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(14S  Oa.  117) 

MIDDLE  GEORGIA  INTERURBAN  (BTy 
CO.  V.  KILBY  LOCOMOTIVE  &  MA- 
CHINE WORKS  et  aL    (No.  175.) 

(Supreme  Conrt  of  Georgia.     Feb.  10»  1915.) 

(SyUalMu  hy  the  Oaurt.) 

Gbant  of  Injunction— DiscfiBTioif. 

Under  the  pleadinga  and  eyidence,  there 
was  no  abuse  of  discretion  in  granting  the  in- 
junction prayed  for  on  condition  that  the  plains 
tiff  should  give  a  bond  to  pay  the  defendant 
such  amount  as  the  latter  might  recover  asainst 
the  'former,  and  refusing  the  injunction  if  such 
bond  should  not  be  isiven. 

Error  from  Superior  Conrt,  Bntts  Oonnty; 
Bobt  T.  Daniel,  Judge. 

Action  between  the  Middle  Georgia  Inter- 
urban  Bailway  Company  and  the  Kllby  Lo- 
comotive &  Machine  Works  and  others. 
From  the  judgment,  the  railroad  company 
brings  error.    Affirmed. 

C.  L.  Bedman  and  J.  I.  Moore,  both  of 
Jackson,  and  Holbrook  ft  Corbett,  of  Atlan- 
ta, for  plaintiff  in  error.  W.  B.  Watkins, 
of  Jackson,  for  defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  OL  J.,  ab- 
sent on  account  of  sickness. 


(76  W.  Va.  66S) 

STATE  V.  DECKEB. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  2,  1016.) 

(SyllahuM  hy  the  Court,) 

1.  Cbxuinal  Law  ^=s>115&— Action  Tried  to 
Court— DsHtrBBEB  to  Evidence. 

On  writ  of  error  to  a  Judgment  rendered  in 
a  case  tried  by  the  court  in  lieu  of  a  jury,  this 
court  will  consider  the  case  as  if  upon  a  demur- 
rer to  the  evidence,  regarding  the  plaintiff  in 
error  as  demurrant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  3061-^8066,  8070,  8071, 
3074 ;   Dec.  Dig.  <&=s>115S.] 

2.  Intoxicating  Liquors  ^s»l46  —  Wrono- 
ruL  Sale— Receiving  Orders. 

One  who,  without  a  state  license  to  sell 

Sirituous  liquors,  prior  to  July  1,  1914,  receiv- 
orders  therefor,  even  though  he  did  not  solicit 
them,  is  guilty  of  violating  clause  "c,"  I  1, 
c.  32,  Code  1913  (sec.  1113). 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  159, 160,  163;  Dec.  Dig. 
«s»146.J 

Error  to  Circuit  Court,  Ldnooln  County. 

A.  A.  Decker  was  convicted  of  selling,  etc., 
spirituous  liquors  without  a  state  license,  and 
he  brings  error.    Affirmed. 

D.  E.  Wilkinson,  of  Hamlin,  for  plaintiff 
In  error.  A.  A.  Lilly,  Atty.  Gen.,  and  John  B« 
Morrison  and  J.  B.  Brown,  Asst  Attys.  G^., 
for  the  State. 


WILLIAMS,  J.  Defendant  was  ccmvicted 
upon  an  indictment  found  at  the  June  term, 
1913,  charging  liim    with   "selling,   offering 


\  and  exposing  for  sale,  soliciting  and  receiv- 
ing orders  for  spiritnous  liquors'*  without  a 
state  license  therefor,  and  was  adjudged  to 
pay  a  fine  of  $25  and  to  be  omflned  in  jail 
for  60  days,  and  brings  error. 

[1, 2]  Defendant  having  waived  a  jury,  the 
case  was  tried  by  the  conrt  We  do  not  see 
that  he  committed  any  error.  The  mle  of 
this  conrt  is  to  consider  the  case  as  if  upon 
a  demurrer  to  the  evidence;  plaintiff  in  er« 
ror  being  regarded  as  the  demnrrant.  Board 
of  Ddncation  ▼.  Parsons,  24  W.  Ya.  551. 
Hence,  if  the  evidence  is  such  as  would  have 
Justified  the  conrt  in  overruling  a  motion  to 
set  aside  a  verdict  of  a  Jury  found  upon  it 
against  the  plaintiff  in  error,  the  finding  of 
the  court  must  be  sustained.  Dempsey  v. 
Norfolk  ft  Western  Ry.  Co.,  69  W.  Va.  271,  71 
S.  B.  284, 34  L.  R.  A.  (N.  S.)  682,  and  Butcher 
V.  Sommerville,  67  W.  Va.  267,  67  8.  EL  726. 
But,  independent  of  this  rule,  we  think  de- 
fendant's guilt  is  shown  by  his  own  admis- 
sion that  he  received  orders  for  q;»lritnous 
liquors.  The  proof  is  that  he  occupied  a 
building  at  Yawkey,  in  lincoln  county,  which 
he  rented  from  C.  W.  Eagler  who  conducted  a 
licensed  saloon  in  McCorkle,  Kanawha  coun- 
ty, and  sold  malt  and  other  soft  drinks  in 
this  building;  that  he  had  on  hand,  in  his 
store,  bUuik  orders  for  Uquors,  containing  a 
list  of  prices  at  which  Eagler  sold  it,  and 
also  envelopes  addressed  to  him  at  McCorkle 
Persons  would  come  Into  defendant's  place 
of  business,  fill  out  orders  for  such  quantities 
of  liquor  as  they  might  want,  inclose  them, 
together  with  the  money,  in  the  addressed 
envelope,  and  turn  it  over  to  defendant.  He 
would  then  deliver  it  to  the  hack  driver  who 
operated  a  hack  line  between  the  two  points. 
On  the  day  following,  the  party  nmirfng  the 
order  would  come  to  defendant's  place  of 
business  and  receive  from  him  the  padcage 
of  liquor  left  in  his  care  by  the  hade  driver. 
Defendant  admits  all  this,  and,  if  it  does  not 
amount  to  receiving  orders  for  liquor,  we  ftdl 
to  see  what  could  properly  be  so  regarded. 
The  statute  (clause  *%"  f  1,  c.  82,  Code  1913 
[sec  1113])  makes  the  receiving  of  orders  for 
spirituous  liquors,  as  well  as  the  aolidtbur 
of  them,  an  offense.  The  two  terms  are  con- 
nected by  the  disjunctive  ''or,"  not  the  con- 
junctive "and."  Defendant  denies  that  be 
solicited  orders,  but  the  receiving  of  them 
alone  was  a  violation  of  the  statota 

The  judgment  is  affirmed. 


C76  W.  Va.  66S) 
HORSB  CREEK  COAL  LAND  CO.  ▼. 
TREES  et  al.  (No.  2660.) 

(Supreme  Conrt  of  Appeals  of  West  VirgUiUu 

Feb.  2,  1915.) 

(ByUabua  hy  the  Court.) 

1.  QmsTiNG    TrrLB     ^=s>35  —  Rbxoval    os* 

Cloud— Possession— PuEADiNQ  and  Pxoor. 

To  confer  jurisdiction  in  equity  to  remove 

dond  from  legal  title  to  leased  premiaet,  avei> 


^s»For  oth«r  cams  wm  same  topic  and  KBY-NUMBBR  in  all  Key-Numbar^d  Dlgesta  and  Indaxas 
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ment  and  proof  of  poeseBtion  by  plaintiff  kn 
indispensable. 

[Ed.  Note.~For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  K  73,  74 ;    Dec  Dig.  <S=>35.] 

2.  Mines  and  Minerals  ^s>77~Leas]s— Les- 
BOB— Right  to  Equitable  Relief. 

Equity  will  deny  relief,  at  the  suit  of  a 
lessor,  based  on  locations  for  operations  els^ 
where  than  as  prescribed  by  the  lease,  where, 
with  knowledge  thereof,  he  accepts,  without 
complaint,  his  share  of  the  productions  there- 
from. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  204 ;  Dec.  Dig.  ^=s>77.) 

3.  Mines  and  Minerals  ^s>77— Oil  Liasb— 
Fobfeitube—Enfobcemsnt. 

Equity  will  not  enforce  a  forfeiture.  It 
will  not  divest  a  vested  estate  by  enforcing  a 
forfeitare  for  the  breach  of  a  subsequent  condi- 
tion. In  such  case  the  party  is  left  to  his  legal 
remedy. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  204 ;    Dec  Dig.  «=»77.] 

Appeal  from  Cltciiit  Coijrt,  Lincoln  County. 

Suit  by  the  Horse  Creek  Coal  Land  Com- 
pany against  Joseph  C.  Trees  and  others. 
From  decree  for  plaintiff,  defendants  ap- 
peal. *  Reversed,  Injunction  dissolved,  and 
cause  remanded. 

Chilton,  MacCorkle  &  Chilton  and  T.  S. 
Clark,  all  of  Charleston,  and  B.  6.  Altizer, 
of  Pittsburgh,  Pa.,  for  appellants.  Watts  ft 
Watts  and  Price,  Smith,  Spilman  &  Clay,  all 
of  Charleston,  for  appellee. 

LYNCH,  J.  To  secure  reversal  of  a  de- 
cree overruling  their  demurrer,  striking  their 
answer  from  the  file,  and  denying  their  mo- 
tion to  dissolve  an  injunction  restraining 
operation  of  oil  and  gas  wells  drilled  by 
them,  previously  awarded  upon  the  bill  of 
tbe  Horse  Creek' Coal  Land  Company,  alleg- 
ing noncompliance  with  the  terms  of  the 
lease,  and  for  that  reason  praying  declara- 
tion of  the  forfeiture  thereof  and  its  can- 
cellation as  a  cloud  on  plaintiff's  title  to  the 
demised  premises,  the  defendants  John  C. 
Trees,  as  lessee,  and  the  United  Fuel  Gas 
Company,  as  his  assignee,  obtained  this  ap- 
peal. 

The  duration  prescribed  for  exercise  of  the 
rights  conferred  by  the  lease  was  "two  years 
£rom  its  date  and  as  much  longer  as  gas  or 
oil  is  produced  from  the  leased  premises 
In  paying  quantities.*'  No  bonus  or  rental 
tor  delay  in  testing  the  lands  for  oil  and  gas 
"WtLS  required  by  the  contract  It  did,  how- 
ever, provide  for  speedy  commencement  and 
diligent  prosecution  of  drilling  operations, 
specifying  the  time  for  drilling  the  requisite 
ii|unber  of  wells  to  develop  the  leased  prem- 
ises while  oil  can  be  gotten  in  paying  quan- 
tities, and  for  forfeiture  for  neglect  or  re- 
fusal to  perform  the  terms  and  conditions  so 
prescribed.  The  compensation  fixed  was  one- 
fourth  of  all  oil  produced  and  saved,  de- 
livered Into  tanJ^s  or  pipe  lines  to  the  credit 
4>t  the  lessor,  and  |250  per  annum  in  advance 
for  each  gas  well  so  long  as  the  gas  be  mar- 
keted therefrom. 


Under  the  permission  granted.  Trees,  the 
original  lessee,  assigned  the  gas  rights  to  the 
Hope  Natural  Gas  Company,  whidi  reassign- 
ed them  to  the  United  Fuel  Gas  Company. 
Trees,  or  one  of  the  companies  holding  un- 
der him,  drilled  four  wells  on  tiie  lands.  In 
two  of  them  gas  In  paying  quantities  was 
discovered,  but  not  utilized,  because,  accord- 
ing to  the  contention  of  defendants,  there 
was  no  market  available  or  accessible  for 
such  production;  the  lands  being  remote 
from  any  locallly  affording  an  opportunity 
for  its  consumption  at  that  time.  Hence  the 
wells  were  "plugged"  to  hold  the  gas  in 
storage  for  future  use;  but  plaintiff  was 
paid  or  tendered  the  compensation  therefor 
pursuant  to  the  requirements  of  the  lease. 
The  third  well  produced  neither  oil  nor 
gas,  tbe  fourth  oil  in  small  but  not  in  pay- 
ing quantities,  the  bill  alleging  its  initial 
capacity  as  20  barrels  per  day  but  there- 
after only  about  3  barrels;  the  answer  of 
defendants  replying  that  such  production  at 
no  time  exceeded  3  barrels  for  the  same 
period  of  time.  Except  as  noted,  these  facts 
are  virtually  conceded  to  be  true. 

To  the  bill,  specifically  alleging  the  terms 
and  conditions  of  the  lease  and  the  particu- 
lars as  to  noncompliance  therewith,  appel- 
lants demurred  for  want  of  requisite  aver- 
ments to  confer  Jurisdiction  in  equity  to  can- 
cel the  lease  as  a  cloud  on  plaintiff's  title, 
because  complainant  did  not  allege  posses- 
sion on  its  part,  or  to  declare  and  enforce  a 
forfeiture  of  the  lease  contract 

[1]  As  to  the  first  ground,  it  may  be  said, 
without  argument,  that  according  to  the  well- 
settled  rule,  enforced  by  numerous  decisions 
of  this  and  other  states,  the  averment  of 
possession  in  a  plaintiff  who  seeks  removal  of 
cloud  from  title  Is  an  essential  prerequisite 
to  the  maintenance  of  a  bill  for  that  pur- 
pose. Only  in  case  he  has  such  possession 
is  a  plaintiff  permitted  to  resort  for  such  re- 
lief to  an  equitable  proceeding.  Otherwise 
he  must  avail  himself  of  the  complete  and 
adequate  remedy  afforded  either  by  an  action 
of  unlawful  entry  and  detainer.  If  brought 
within  the  limitation  prescribed  by  statute, 
or  then  or  thereafter  by  process  of  eject- 
ment And  to  avail  him  the  possession  must 
be  actual,  not  merely  such  as  follows  in  the 
wake  of  the  legal  title.  Moore  v.  McNutt,  41 
W.  Va.  695,  24  S.  B..682;  Christian  v.  Vance, 
41  W.  Va.  754,  24  S.  B.  586;  Sansom  v. 
Blankenshlp,  53  W.  Va.  411,  44  S.  E.  408; 
PoUng  V.  Poling,  61  W.  Va.  83,  55  S.  B.  993 ; 
Kellar  v.  Craig,  126  Fed.  630,  61  0.  C.  A. 
866. 

[2,  3]  And,  as  to  the  second  ground,  it  may 
be  observed  the  law  is  equally  well  establish- 
ed by  similar  ajithority.  Indeed,  the  real 
foundation  .of  equitable  jurisdiction  was 
based  in  a  large  measure  on  the  necessity  for 
relief  against  the  rigid  and  harsh  rules  as  to 
forfeiture  applied  and  enforced  by  courts  of 
the  conuuon  law  as  distinguished  from  courts 
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of  eqnlty.  So  that  It  is  now  a  common  and 
trite  legal  maxim  that,  while  equity  will  re- 
lieve against  forfeiture,  generally  it  will  not 
enforce  one.  On  this  subject  our  decisions 
are  uniform  and  consistent.  Craig  y.  Hukill, 
37  W.  Va.  520,  16  S.  E.  363 ;  Railroad  CJo.  v. 
Triadelphia,  58  W.  Va.  520,  52  S.  E.  400,  4  L. 
R.  A.  (N.  S.)  321;  Spies  t.  RaUroad  Co.,  60 
W.  Va.  380,  55  S.  B.  464;  Headley  v.  Hoop- 
engamer,  60  W.  Va.  646,  55  S.  E.  744 ;  Pheas- 
ant V.  Hanna,  63  W.  Va.  613,  60  S.  B.  618; 
Adams  t.  Railway  Co.,  64  W.  Va.  188,  61  S. 
B.  341;  Newton  v.  Kemper,  66  W.  Va.  130, 
66  S.  B.  102. 

Nor,  when  analyzed  in  view  of  the  facts 
upon  which  they  are  based,  do  the  authori- 
ties cited  and  relied  on  by  the  learned  coun- 
sel for  plaintiff  impinge  upon  or  contravene 
the  rule  applicable  and  applied  to  the  facts 
now  under  review.  On  the  contrary,  they 
are  concordant,  not  at  variance.  Between 
them,  there  is  no  conflict.  They  are  har- 
monious, and  announce  the  same  doctrine. 
The  facts  only  are  dissimilar.  To  differen- 
tiate them  from  the  facts  of  this  case  would 
unduly  prolong  this  discussion,  without  serv- 
ing any  useful  purpose.  We  note  the  differ- 
ence in  a  few  of  them. 

Guffy  V.  HukiU,  34  W.  Va.  40,  11  S.  B.  754, 
8  L.  R.  A.  750,  26  Am.  St  Rep.  001,  was  an 
action  of  unlawful  entry  and  detainer,  based 
on  a  forfeiture  for  failure  to  operate  for  oil 
and  gas  within  the  prescribed  period;  the 
lease  in  terms  assigning  as  cause  therefor  a 
breach  of  the  covenant  to  drill  within  00 
days  from  its  date.  Steelsmith  v.  GarUan, 
45  W.  Va.  27,  20  S.  B.  078.  44  L.  R.  A.  107, 
Oil  Co.  V.  Gas  Co.,  51  W.  Va.  583,  42  S.  B. 
655,  50  L.  B.  A.  566,  and  Oil  Co.  v.  OU  Co.,  53 
W.  Va,  501,  44  S.  B.  433,  07  Am.  St.  Rep. 
1027,  were  suits  in  equity,  in  which  relief 
was  sought  and  granted  on  the  ground  of 
abandonment  by  the  lessees  of  operations  un- 
der the  leases. 

In  Starn  v.  Huffman,  62  W.  Va.  422,  50  S. 
E  170,  we  said  that  after  the  lapse  of  two 
years  and  three  months,  no  mining  having 
been  done,  equity  will  cancel  a  coal  lease  for 
failure  to  operate.  The  lease  there  canceled 
expressly  required  the  immediate  beginning 
of  active  operations,  and  fixed  one  year  as 
the  duration  of  its  term. 

While  Brewster  v.  Zinc  Co.,  140  Fed.  801, 

72  C.  C.  A.  213,  dted,  declares : 

"There  is  no  insuperable  objection  to  the  en- 
forcement of  a  forfeiture  in  a  court  of  equity 
when  that  is  more  consonant  with  the  principles 
of  right,  justice,  and  morality,  than  to  with- 
hold equitable  relief 

— it  adds  that: 

'*A  suit,  the  primary  and  only  purpose  of 
which  is  to  establish  a  forfeiture  as  matter  of 
record  and  to  cancel  the  thing  forfeited,  in  this 
instance  a  lease,  ia  a  suit  to  give  effect  to  and 
therefore  in  aid  of  the  enforcement  of  a  for- 
feiture; and  the  equity  which  it  presents  must 
be  strong  enough  to  overcome  the  general  in- 
disposition of  courts  of  chancery  towards  grant- 
ing such  relief." 


l*he  gravamen  of  Brewster's  complaint  was 
drainage  of  oil  from  his  premises  through 
wells  on  contiguous  lands,  and  it  was  there- 
fore based  on  actual  and  permanent  injury 
to  his  proprietary  rights,  occasioned  by  fail- 
ure of  the  lessee  to  protect  his  lands  from 
drainage.  But  the  relief  here  sought  has  no 
such  substantial  basis.  PlaintlfiTs  oil  and 
gas  remain  in  its  lands.  Its  only  complaint 
is  that  the  lessee  has  not  brought  to  the  sur- 
face and  delivered  to  it  these  valuable  min- 
eral products  as  rapidly  as  demanded  by  the 
explicit  requirements  of  the  lease.  Besides, 
the  principles  of  the  Brewster  Case,  as  to 
enforcement  of  forfeitures,  do  not  accord  with 
the  views  expressed  by  this  court  in  Craig  v. 
HukUl,  37  W.  Va.  520,  16  S.  B.  363. 

In  Jennings  v.  Carbon  Co.,  80  S.  El  368, 
the  bill  charged  fraudulent  drainage  of  oil 
from  plalntlfiTs  lands,  admitted  by  defend- 
ants' demurrer,  which  we  overruled  upon  re- 
manding the  cause.  Chandler  v.  French*  81 
S.  E.  825,  did  not  involve  a  forfeiture.  The 
lessee  did  nothing  towards  compliance  with 
his  contract  for  an  unreasonable  length  of 
time;   and  we  said  In  a  coal  lease: 

'There  is  an  implied  covenant  by  the  lessee 
to  begin  mining  within  a  reasonable  time,  and 
if  he  does  not  do'^so  he  will  be  presumed  t» 
have  abandoned  his  right,  and  a  court  of  equity 
will,  at  the  suit  of  the  lessor,  cancel  the  leaae 
as  constituting  a  cloud  upon  his  title." 

Upon  the  facts  stated  and  authorities  cit- 
ed and  analyzed,  can  we  say  enforcement  of 
the  forfeiture  urged  by  appellee,  and  virtual- 
ly granted  by  the  decree  below  overruling  the 
motion  of  appellants  to  dissolve  the  Injunc- 
tion and  striking  out  their  answer,  actually 
established  that  degree  of  Justice  and  fair- 
ness which  courts  of  equity  are  required  to 
administer  as  between  litigants?  To  that 
inquiry  we  feel  constrained  to  return  a  nega- 
tive reply,  based  In  pert  on  HukiU  v.  Myers, 
36  W.  Va.  630,  15  S.  E.  151,  and  Oil  Co.  v. 
Coulehan,  65  W.  Va.  531,  64  S.  E.  836. 

Conceding  failure  by  the  lessees  to  exer> 
else  the  most  available  judgment  in  the  loca- 
tion and  continuity  of  operations  for  oil  and 
gas,  there  is  no  allegation  or  evidence  of  a 
fraudulent  refusal  to  comply  with  the  terms 
of  the  lease,  or  to  respond  to  the  repeated 
and  urgent  demands  for  the, additional  ex- 
penditure of  their  moneys  In  continuous  de- 
velopments. So  far  as  oil  or  gas  has  been 
found,  they  have  paid  or  tendered  appellee  its 
share  of  the  proceeds  arising  from  such  pro- 
ductions as  have  resulted  from  their  activities. 
They  have  not  wasted  any  olL  The  bill  does 
not  charge  waste.  They  have  drilled  four 
wells,  at  considerable  cost  to  themselves 
alone.  Out  of  three  wells  they  have  derived 
no  adequate  return  upon  their  investment, 
and  will  not  derive  any  such  return  from  two 
of  them.  Considering  these  expenditures  on 
one  hand,  and  no  outlays  on  the  other,  does 
justice  demand  a  virtual  ejection  of  defend- 
ants from  the  leased  premises  and  an  appro- 
priation of  their  investments  for  operation 
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and  their  equipment  and  appliances  to  the 
sole  and  exclusive  use  and  benefit  of  the  ap- 
pellee? Plainly,  what  has  been  said  shows 
that  result  to  be  unwarranted.  The  leased 
lands  were  located  in  a  new,  untried,  and 
undeveloped  oU  and  gas  territory,  many  miles 
from  a  readily  available  market  for  the  prod- 
uct chiefly  developed  from  them.  If  they  con- 
tain oil,  it  has  not  been  destroyed  or  dlmin- 
lshed«  It  remains  intact  When  produced, 
appellee  will  receive  its  due  proportion. 
Though  it  has  not  obtained  the  desired  reve- 
nues as  promptly  as  anticipated,  it  had  and 
has  other  remedies  to  which  it  may  resort 
under  reasonable  limitations.  Where  by  an 
enforced  forfeiture  gross  injustice  would  re- 
sult to  either  party  to  the  act  or  contract, 
equity  will  even  interfere  and  grant  relief 
against  such  enforcement  Hukill  v.  Myers, 
supra ;   Oil  Go.  v.  Coulehan,  supra. 

Again,  conceding  that  because  of  the  inter- 
polation of  the  terms  and  conditions  as  to  the 
location  and  drilling  of  wells  between  the 
largest  and  the  two  smaller  tracts  as  indica- 
tive of  an  intent  to  limit  the  earlier  opera- 
tions to  the  first  tract,  as  appellee  insists,  it 
knew  that  contrary  to  these  provisions  the 
lessee  began  his  tests  on  the  smaller  tracts, 
and,  so  knowing,  it  made  no  complaint  until 
long  after  their  completion  with  the  result 
noted.  Virtual  acquiescence  in  such  deflec- 
tion from  the  contract,  interpreted  as  appel- 
lee contends,  will  operate  as  a  waiver  of 
strict  compliance  with  such  terms. 

What  has  been  said  sufSdently  suggests 
Che  ultimate  conclusion  that  the  decree  must 
be  reversed  because  erroneous,  the  injunction 
dissolved,  and  the  cause  remanded,  with  di- 
rection to  sustain  defendants'  demurrer  to 
the  bill,  with  leave  to  amend,  should  appellee 
t>e  so  advised,  and,  if  not,  to  dismiss  it  and 
for  further  proceedings  therein  in  conformi- 
ty with  the  principles  herein  announced  and 
otherwise  according  to  the  rules  governing 
courts  of  equity. 
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(Byllahui  hy  the  Court.) 

Pbaxtdttubnt  Convstangss  €=s>176  —  Ssobet 
Tbust  —  Right  to  Enfobcs  —  Fraud  of 
Gbbditobs. 

Upon  a  bill  in  equity  brought  by  a  father 
HgtAnst  his  son  to  procure  legal  title  to  proper- 
ty which  the  father  alleges  he  bought  and  paid 
for  with  his  own  means,  and  caused  to  be  con- 
-veyed  to  his  son,  by  deed  apparently  absolute, 
bat  upon  secret  trust  that  his  son  would  there- 
after convey  it  to  him,  whenever  requested  by 
him  so  to  do.  equity  will  refuse  relief,  if  it  ap- 
pears that  tne  purpose  of  the  father,  in  such 
plan,  was  to  hinder  and  delay  his  creditors, 
then  existing,  in  the  collection  of  their  debts. 
In.  such  case  it  is  iminaterial  whether  the  son 
bad  actual  knowledge  of  the  father's  fraudulent 


intent  or  not,  or  whether  the  alleged  trust  was 
express  or  implied. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Gent  Dig.  U  537-541 ;  Dec  Dig. 
«&=»176.] 

Appeal  from  Circuit  Court,  Ohio  County. 

Suit  by  Nelson  C.  Hubbard,  executor,  etc., 
against  Henry  Robrecht  and  others.  From  a 
decree  for  defendants,  plaintlfiC  appeals.  Af- 
firmed. 

See,  also,  46  W.  Ya.  741,  84  S.  E.  801. 

John  P.  Arbenz,  of  Wheeling,  for  appellant 
Uenery  M.  Russell  and  White  ft  Allen,  all  of 
Wheeling,  for  appellees. 

WILLIAMS,  J.  John  Robrecht,  claiming 
to  be  the  equitable  owner  of  property  in  the 
dty  of  Wheeling,  known  as  the  St  Charles 
Hotel,  to  which  his  son  Henry  Robrecht  held 
legal  title,  brought  this  suit  to  oon&pel  a  con- 
veyance of  it  to  be  made  to  him,  and  also  to 
enjoin  his  son  Henry  from  selling  or  incum- 
bering it  It  had  been  owned  originally  by 
John  Robredit,  and  was  sold  under  decree 
of  court  in  a  suit  brought  by  Elijah  Marling's 
executor  against  John  Robrecht  and  others, 
in  the  year  1879,  and  purchased  by  the  Bank 
of  the  Ohio  Valley  to  satisfy  a  lien  which  it 
held  thereon.  The  bank  then  leased  the  prop- 
erty either  to  John  Robrecht  or  his  son  Hen- 
ry; the  latter  being  the  ostensible  lessee. 
The  lease  continued  until  the  2d  of  January, 
1883,  when  the  bank  sold  it,  ostensibly  to 
Henry  Robrecht,  for  $16,000,  and  executed  to 
him  a  deed*  therefor,  absolute  on  its  face. 
Two  thousand  dollars  of  the  purchase  money 
was  paid  at  the  time  by  Henry  Robrecht's 
check,  and  for  the  balance  he  executed  his 
seven  notes  for  $2,000  each,  payable,  respec- 
tively, on  the  2d  day  of  January  of  each 
succeeding  year  thereafter,  until  and  includ- 
ing the  2d  of  January,  1890,  when  the  last 
one  became  payable,  and  immediately  execut- 
ed to  Wm.  B.  Simpson,  one  of  the  (^cers  of 
the  bank,  as  trustee,  a  deed  of  trust  upon  the 
property  to  secure  tiie  payment  of  said  notes,  . 
together  with  interest  notes  on  said  sum  of 
$14,000,  which  he  had  given,  to  be  paid 
monthly. 

The  bill  alleges  that  when  said  conveyance 
was  made  to  Henry  there  was  an  agreement 
between  him  and  his  father  that  the  deed 
should  be  executed  to  Henry,  but  that  he  was 
to  hold  it  in  trust  for  his  father,  and  was  to 
convey  it  to  him  whenever  he  should  there- 
after request  him  to  do  so;  that  John  Ro- 
brecht negotiated  for  the  purchase  of  the 
property  for  himself,  agreed  with  the  bank 
upon  the  terms  of  purchase,  and  paid  all  of 
the  purchase  price  that  has  been  paid  with 
his  own  money  and  means,  and  that  his  son 
paid  no  part  of  it;  that  plaintiff  has  had  con- 
tinous  possession  of  the  property,  carrying 
on  the  hotel  business  therein  ever  since  said 
purchase;  that  his  son  Henry  is  insolvent, 
and  was  attempting  to  borrow  money  upon 
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tbe  promise  of  secaring  the  lender  by  deed 
of  trust  upon  the  property.  Henry  Robrecht 
answered,  denying  that  there  was  ever  any 
trust  agreement  between  himself  and  his 
father,  and  averring  that  he  purchased  the 
property  on  his  own  account  and  paid  for  It 
with  his  own  money,  and  that  he  has  him- 
self been  In  possession  and  control  of  the 
property  and  has  continously  conducted  a  ho- 
tel business  therein  on  his  own  account  ever 
since  said  purchase.  He  ^also  avers  that,  at 
the  time  of  the  purchase,  John  Robrecht  was 
largely  Indebted,  many  of  his  creditors  hav- 
ing obtained  Judgments  against  him,  on  some 
of  which  executions  had  been  returned  un- 
satisfied; that  those  judgments  were  then 
valid  and  subsisting  liens  and  did  not  become 
barred  by  limitation  untU  long  afterwards; 
that  they  were  all  barred  at  the  time  plaintiff 
brought  this  suit;  that  if  plaintiff  did,  In 
fact,,  purchase  the  property  and  procure  title 
to  be  conveyed  to  defendant,  with  the  expec- 
tation that  defendant  would  convey  i%  to  him 
when  requested,  all  of  which  Is  denied,  he 
did  so  for  the  purpose  of  hindering,  delaying, 
and  defrauding  his  creditors,  and  therefore 
Is  not  entitled  to  relief,  even  If  he  should  be 
able  to  prove  his  allegations  In  respect  to  the 
trust  Defendant  admitted  that  he  had  made 
some  attempts  to  borrow  money  and  Intend- 
ed to  secure  its  payment  by  trust  deed  on 
the  property.  On  the  27th  of  April,  18d8,  on 
motion  of  plaintiff,  the  court  granted  a  tem- 
porary injunction  according  to  the  prayer  of 
the  bill.  Defendant  ifioved  a  dissolution  of 
the  injunction,  and,  on  the  court's  refusal  to 
dissolve  it,  he  appealed  to  this  court,  and  it 
sustained  the  lower  court  Robrecht  v.  Ro- 
brecht, 46  W.  Va.  741,  34  S.  B.  801.  The  case 
.seems  to  have  dragged  along  from  that  time 
(1899)  until  December  30,  1912,  when  the  de- 
cree appealed  from  was  made.  John  Robrecht 
died  testate,  pending  the  suit,  and  appointed 
Nelson  O.  Hubbard  his  executor.  The  executor 
qualified  as  such  and  In  October,  1912,  caused 
the  suit  to  be  revived  in  his  name.  On  final 
hearing,  on  pleadings  and  proof,  the  chancel- 
lor denied  relief  to  plaiatiff,  dissolved  the  in- 
junction which  had  theretofore  been  awarded, 
and  dismissed  the  suit  and,  upon  the  prayer 
of  defendant's  answer,  which  was  also  a  stat- 
utory cross-bill,  he  perpetually  enjoined  plain- 
tiff, his  agents  and  servants,  from  interfering 
with  defendant's  possession,  and  the  executor 
has  appealed. 

Numerous  depositions  were  taken  on  be- 
half of  both  plaintiff  and  defendant  the  last 
apparently  taken  in  1905,  and  the  testimony 
is  voluminous,  constituting  much  the  great- 
er part  of  the  printed  record,  and  it  could 
not  possibly  serve  any  useful  purpose  to  In- 
cumber the  reports  by  detailing  it  In  this 
opinion.  Nearly  all  of  plaintiff's  evidence 
was  taken  to  prove  the  alleged  secret  trust 
agreement  between  John  Robrecht  and  his 
son,  to  explain  why  it  was  made,  and  to 
prove  that  plaintiff  paid  for  the  property 


with  his  own  money,  and  has  ever  since  said 
purchase,  been  in  possession  of  it,  conducting 
the  hotel  business  therein  in  his  own  name 
and  right,  while  defendant's  evidence  was 
taken  to  ne^tlve  those  claims,  and  to  prove 
that  defendant  purchased  the  property  in  his 
own  right  and  paid  for  it  with  his  own  money, 
and  has  been  in  continuous  possession  of  it 
himself.    It  is  proven  that  both  plaintiff  and 
defendant,  together  with  a  number  of  plain- 
tiff's children,  lived  together  in  the  hotel  con- 
tinuously, until  plaintiff's  death,  and  that 
they  were  so  occupying  it  under  a  lease  from 
the  bank,  at  the  time  of  the  purchase.    A 
good  deal  of  the  money  that  went  to  pay  for 
the   property  seems  to  have  been  derived 
from  the  hotti  husinesi^  conducted  tn  the 
property.    Bills  for  expenses  incurred  in  run- 
ning  the   hotel    were   sometimes   rendered 
against   John   Robrecht^  sometimes   against 
Henry,  and  sometimes  against  the  hotel,  with- 
out naming  either  as  proprietor.    For  some 
time  prior  to  the  purchase,  and  always  there- 
after, until  this  suit  was  brought,  tbe  bank 
account  was  kept  In  the  name  of  Henry  Ro- 
brecht, and  checks  thereon  were  sometimes 
signed  in  Henry's  name,  by  Jchn  Robrecht 
and  sometimes  by  Henry  Robrecht  himself. 
John  Robrecht  says  Henry  signed  chedcs  only 
when  .he  (John)  was  away  from  home^  whidi 
appears  to  have  been  on  many  occasions  and 
for  several  days  at  a  time^    John  Robrecht 
was  a  labor  contractor,  and  he  says  he  had* 
during  that  time,  many  contracts  for  street 
paving  and  work  of  like  kind,  which  requir- 
ed him  to  be  away  ftom  home  much  of  the 
time.    But  there  is  conflict  between  Either 
and  son  respecting  those  contracts ;  the  latter 
claiming  to  have  been  himself  the  contractor 
and  his  father  only  a  superintendent  of  the 
work  for  him. 

From  the  great  mass  of  irreconcilably  cod- 
fllctlng  testimony,  it  would  be  difficult  to  de- 
termine which  one  of  the  two  contestants  has 
prevailed  in  the  matter  of  proof;  and  in 
view  of  the  admitted  fact  that  at  the  time  of 
the  purchase,  there  were  numerous  unsatis- 
fied judgments  against  John  Robrecht  it  is 
not  necessary.  In  order  to  decide  the  case 
properly,  to  determine  that  question.  In  our 
view  of  the  law,  plaintiff's  prayer  cannot  be 
granted,  even  If  he  has  succeeded  in  proving 
a  secret  trust  between  John  Robrecht  and  his 
son  Henry ;  nor  does  it  affect  the  case  If  it 
be  conceded  that  John  Robrecht  paid  for  tbe 
property  wholly  with  his  own  means.  Hence 
we  do  not  decide  those  controverted  facts. 
Counsel  for  plaintiff  admits  that  John  Ro- 
brecht was  Involvent,  and  argues  in  his  brief 
that  if  he  had  desired  to  avoid  paymoit  of 
his  debts,  he  could  have  done  so  by  going  in- 
to bankruptcy  under  the  bankrupt  act  which 
was  in  force  until  1878.  That  would  have 
been  a  lawful  way  to  do  it  for  many  of  the 
debts,  whl(di  he  owed  when  the  property  in 
controversy  was  bought  he  owed  prior  to 
1878.    But  he  chose  a  method  to  hinder  and 
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delay  his  creditors,  If  not  to  wbolly  defeat 
them  in  the  collection  of  their  debts,  that  Is 
positively  forbidden  by  law.  Assuming  that 
John  Robrecht  did  buy  the  property  for  him- 
self and  have  the  title  conveyed  to  his  son 
Henry  upon  a  secret  trust  for  himself^  and 
paid  for  it  wholly  with  his  own  money,  the 
question  arises:  Why  did  he  do  it?  There 
can  be  but  one  answer  to  the  question,  we 
think,  and  that  is:  He  did  it  to  keep  his 
creditors  from  taking  it  for  their  debts.  It 
matters  not  that  he  did  it,  as  he  says,  at  the 
suggestion  of  some  one  of  the  bank's  officers, 
in  order  to  protect  the  bank;  neither  does 
it  strengthen  his  case  that  he  may  have  then 
entertained  an  honest  purpose  to  pay  all  his 
debts  ultimately.  He  had  no  right  thus  to  con- 
ceal his  money  from  his  creditors  by  investing 
it  in  property,  held  by  another  in  secret  trust 
for  himself.  It  was  a  violation  of  law  even  to 
hinder  or  delay  them  in  the  collection  of  their 
debts.  Section  1,  c.  74,  Ck)de  1913;  Edgell 
▼.  Smith,  50  W.  Va.  849,  40  S.  E.  402;  Half- 
penny ds  Hamilton  v.  Tate  &  McDevltt,  65 
W.  Va.  296,  64  8.  B.  28.  The  fact  that  the 
plan  was  suggested  to  him  by  the  bank's 
officer  makes  his  case  no  stronger;  the  act 
is  his>  no  matter  by  whom  it  was  suggested. 
The  same  principle  applies  and  governs  the 
case  as  if  John  Robrecht  had  owned  property 
and  had  conveyed  it  to  his  son  to  hinder,  de- 
lay and  defraud  his  creditors.  It  is  fully 
proven  that  John  Robrecht's  purpose  was  to 
binder  and  delay,  If  not  entirely  to  defeat, 
his  creditors ;  and  the  actual  effect  has  been 
to  defeat  them,  for  this  suit  was  not  brought 
until  all  their  debts  became  barred.  His  con- 
duct cannot  be  explained  on  any  other  the<»y. 
While  the  plan  adopted  may  have  saved  the 
tvank  from  the  annoyance  of  suits  by  John 
Robrechfs  creditors,  it  was  not  necessary  as 
a  means  of  protection  to  its  property.  It 
was  complete  owner  when  it  sold  it,  and 
would  have  had  a  vendor's  lien  for  any  un- 
paid purchase  money  superior  to  any  of  the 
Judgment  U&ob  in  favor  of  John  Robrecht's 
creditors. 

Frank  P.  Jepson,  chief  witness  for  plaintiff, 
and  cashier  of  the  bank  at  the  time  of  the 
sale^  was  asked  on  cross-examination  if  it 
w^SLB  not  the  purpose,  in  carrsriug  on  the 
transaction  in  that  way,  to  keep  the  Judg- 
ment creditors  of  John  Robrecht  from  know- 
ins  that  he  was  the  real  party  interested,  and 
replied   as  follows: 

**It  woB  the  purpose,  I  presume,  but  only  for 
much  time  as  would  enable  John  Robrecht  to 
get  on  his  feet** 

And  again,  when  asked  what  trouble  the 
bank  officers  anticipated  from  a  conveyance 
of  the  property  to  John  Robrecht,  he  re- 
plied: 

''In  order  that  the  judgment  creditors  would 
not  jump  on  the  property— have  another  sale 
and  Impair  the  value  of  our  security.'* 

John  Robrecht  himself  testified  that  Frank 
Jepson,  and  he  thought  also  Mr.  Simpson, 
two  of  the  hank  officers,  suggested  to  him 


that  he  select  one  of  his  children  to  whom 

title  could  be  conveyed,  and  said  to  him: 

•*Xou  better  let  it  go  that  way,  so  the  cred- 
itors won't  jump  on  you,  and  so  the  bank  get 
their  money  and  the  creditors  get  their  money 
and  afterwards  we  Could  get  ours ;  so  the  cred- 
itors stand  back  and  the  bank  and  creditors  get 
their  money  afterwards." 

Although  it  appears  that  John  Robrecht 
was  an  illiterate  German,  still  the  foregoing 
statement  clearly  showi^  that  he  understood 
what  he  was  saying,  and  discloses  that  his 
purpose  was  to  stay  the  hands  of  his  credi- 
tors. Mrs.  Tannebaum,  his  daughter,  testi- 
fied on  his  behalf,  and  was  asked  to  state 
what  she  knew,  if  anything,  about  the  con- 
troversy between  her  father  and  her  brother 
Henry  about  the  ownership  of  the  St. 
Charles  Hotel,  and  replied  as  follows: 

*'Well,  as  near  as  I  know  anything  about  it. 
it  was  the  understanding  that  it  was  signed 
in  Hen's  name,  to  keep  the  creditors  from  set- 
ting it,  until  Pap  could  get  it  back,  and  then 
Hen  was  to  turn  it  over  to  us.  That  was  my 
understanding  of  it." 

Wm.  B.  Simpson,  an  officer  of  the  bank  and 
trustee  in  the  deed  of  trust,  testified  for 
plaintiff,  and  was  asked  on  cross-examination 
the  following  question,  and  answered  as  fol- 
lows: 

"You  don't  mean  to  say,  do  you,  that  the  deed 
was  made  to  Henry  Robrecht  by  the  bank  for 
the  protection  of  John  Robrecht  against  some 
outside  matters,  and  that  the  bank,  which  made 
the  deed,  didn't  know  of  those  outside  matters? 
A.  I  don't  know.  As  I  told  you,  that  is  what 
Mr.  Robrecht  told  me.  I  don't  know  anything 
about  the  transaction  with  the  bank,  but  in 
talking  with  John  he  led  me  to  believe,  and 
so  stated  to  me  on  more  than  one  occasion,  that 
that  was  the  reason;  that  Henry  was  protect- 
ing him  from  some  unjust  claim  in  some  way." 

In  view  of  the  foregoing  testimony,  by  John 
Robrecht  and  other  witnesses  of  his,  there 
can  be  no  room  to  doubt  that  his  purpose,  in 
having  title  to  the  property  conveyed  to  his 
son,  assuming  that  he  was  'in  fact  the  pur- 
chaser, was  to  delay  his  creditors  in  the  col- 
lection^ of  their  debts.  His  purpose  being 
fraudulent,  the  rule  is  well  settled,  by  re- 
peated decisions  by  this  as  well  as  by  other 
courts,  that  equity  will  not  relieve  him  from 
the  consequences  of  his  act.  His  suit  rests 
upon  his  own  unjust  and  fraudulent  conduct, 
and  to  grant  relief  to  his  personal  representa- 
tive would  be  to  assist  his  estate  to  reap  the 
reward  of  his  fraudulent  act  That  would 
be  Inequitable.  Even  though  it  be  proven 
that  the  alleged  secret  trust  existed  between 
John  Robrecht  and  his  son,  and  that  the  lat- 
ter was  a  willing  participant  in  the  fraud, 
equity  will  not  grant  relief.  In  such  case  the 
maxim,  "In  pari  delicto  potior  est  conditio 
defendentis,"  applies,  and  equity  will  leave 
the  guilty  parties  in  the  situation  in  which 
they  placed  themselves.  So  that,  if  it  be  as- 
sumed that  plaintiff  has  proven  all  his  tes- 
tator alleged  in  his  bill  respecting  the  trust 
agreement  with  his  son  Henry,  he  cannot  pre- 
vail. Equity  wHl  not  enforce  an  agreement 
made  between  parties  for  the  purpose  of  ao- 
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compUsMng  a  fraud.  McCllntock  y.  Lolsseau, 
31  W.  Va.  865,  8  S.  B.  612,  2  L.  B.  A.  816? 
Craig  V.  Craig,  54  W.  Va.  183,  46  S.  B.  371; 
Edgell  y.  Smith,  supra;  Halfpenny  &  Hamil- 
ton y.  Tate  &  McDevitt,  supra ;  section  1,  c. 
74,  Code  1913  (sec.  3829) .  If  we  assume  that 
no  -express  agreement  between  John  Bobrecht 
and  his  son  existed,  and  that  he  caused  the 
land  to  be  conVe^ed  to  his  son  without  his 
knowledge,  and  simply  on  the  faith  that,  as 
he  had  always  been  an  affectionate  and  duti- 
ful son,  he  would  thereafter  conyey  It  to  him 
wheneyer  requested  so  to  do,  plaintiff  still 
cannot  recoyer.  In  such  case  the  fraud 
would  preyent  any  yalld  resulting  trust  from 
arising.  The  case  turns  solely  on  the  ques- 
tion of  law  that  John  B6brecht*s  purpose,  in 
any  eyent,  Is  clearly  shown  to  haye  been  a 
fraudulent  one,  wherefore  equity  refuses  re- 
lief. The  executor  occupies  no  better  posi- 
tion than  did  his  testator.  He  stands  In  his 
testator's  shoes,  and  cannot  enforce  any 
rights  the  latter  did  not  haye. 
The  decree  is  affirmed. 


(75  W.  Va.  588) 

DENT  y.  McDOUGLE,  Judge,  et  aL 
(No.  2824.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  2,  1915.) 

(8f/lldbu9  hy  the  Court.) 

1.  BaSTABDB  €=»33  —  CJOMPI^INT  —  Contiwu- 

ANCB  OF  Peoceedinos— County. 

Although  the  complainant  in  a  bastardy 
proceeding  has  signed  and  acknowledged  a  pa- 
per, ayowing  misapprehension  under  which  she 
made  the  complaint  and  lack  of  intention  to 
make  it,  releasmg  the  accused  from  all  claims 
of  every  kind  and  character  that  she  might  or 
could  allege  against  him,  on  account  of  bis  pa- 
ternity of  her  child,  and  directing  the  warrant 
to  be  returned,  and  caused  the  same  to  be 
filed  in  the  circuit  court,  with  the  warrant  and 
complaint,  that  court  has  jurisdiction,  by  yirtue 
of  section  3  of  chapter  80  of  the  Code  of  1913 
(serial  sec.  3929),  to  order  the  proceedings  to  be 
had  in  the  name  of  the  county  court-  of  the 
county. 

[Ed.   Note.—For  other   cases,  see   Bastards, 
Cent  Dig.  §§  69-79;  Dec.  Dig.  <ds>33.] 

2.  BaSTABDS   €=»89  —  (yONTIirUANCB   OF    Pbo- 

OEBDiNO  IN  Name  of  Countt-^Merits. 
Such  order  is  purely  preliminary  in  charac- 
ter and  does  not  affect  the  merits  of  the  pro- 
ceeding. 

[Ed.   Note.— For   other  cases,   see   Bastards, 
Cent  Dig.  f  98 ;    Dec  Dig.  €=s>39.] 

3.  Bastabds  ^=»35— Pbocebdinos— Jubisdio- 
TioN  OF  Justice. 

The  jurisdiction  of  the  justice,  in  such  a 
proceeding,  is  purely  initiadve  and  does  not  ex- 
tend to  any  matter  affecting  the  merits,  where- 
fore he  cannot,  in  the  course  thereof,  either  ex- 
pressly or  impliedly,  pass  upon  a  question  of 
compromise  or  satisfaction  of  the  claims  or  de- 
mands of  the  complainant,  and  the  circuit  court 
is  not  bound  to  do  so,  until  after  It  has  deter- 
mined preliminary  questions  relating  to  the  form 
and  status  of  the  case. 

[Ed.    Note.— For   other   cases,   see   Bastards, 
Cent  Dig.  §§  80-90;   Dec.  Dig.  <ft»35.1 


Petition  by  B.  S.  Dent  for  a  writ  of  prohibi- 
tion against  Honorable  Walter  B.  McDougle, 
Judge  of  the  Circuit  Court  of  Wirt  County, 
and  another,  to  restrain  him  from  proceeding 
with  the  trial  of  a  bastardy  proceeding.  De- 
nied. 

Willie  Fought,  of  Burning  Springs,  and  J. 
W.  Martin,  of  Elizabeth,  for  petitioner.  C.  N. 
Matheny  and  Smith  D.  Turner,  both  of  Park- 
ersburg,  for  respondents. 

POFFENBARGEIR,  J.  The  def^dant  in  a 
bastardy  proceeding  seeks  a  writ  of  prohibi- 
tion to  preyent  further  prosecution  of  the 
charge,  on  the  grounds  of  oompromise  with 
the  prosecutrix,  or  dismissal  by  her,  and  non- 
interyentlon  by  the  county  court  of  the 
county. 

The  mother  of  a  bastard  chUd,  after  hay- 
ing accused  him  of  the  paternity  thereof,  and 
caused  a  warrant  for  his  arrest  to  be  issued, 
on  the  30th  day  of  July,  1914,  signed,  sealed, 
and  acknowledged  a  paper,  called  a  "mem- 
orandum," on  the  3d  day  of  August,  1914,  in 
which  she  declared  she  had  signed  and  sworn 
to  the  complaint  under  a  misapprehension 
and  had  not  intended,  by  making  the  same, 
to  Institute  a  bastardy  proceeding,  and  di- 
rected the  warrant  to  be  withdrawn  and  the 
proceeding  to  be  discontinued.  Said  paper 
purports  also  to  release  the  accused  of  all 
claims  she  may  haye  against  him  on  account 
of  his  paternity  of  the  child,  for  a  yaluable 
consideration,  but  without  indication  as  to 
what  constitutes  such  consideration.  On  the 
7th  day  of  August,  1914,  the  officer  to  whom 
the  warrant  had  been  dellyered  returned  the 
same  unexecuted,  together  with  the  release 
and  agreeably  to  the  direction  therein  giyen. 
Later,  the  warrant  was  again  placed  in  his 
hands  and  executed  on  the  7th  day  of  Sep- 
tember, 1914,  when  the  accused  entered  into 
the  statutory  recognizance  which,  togeUi^ 
with  the  complaint,  warrant,  and  release, 
was  transmitted  and  dellyered  by  the  Justice 
to  the  derk  of  the  circuit  court  of  the  coun- 
ty, who  docketed  the  proceeding  in  the  usual 
way. 

The  petition  ayers  that,  after  the  return  of 
the  warrant  unexecuted,  the  county  court, 
upon  a  request  made  to  it  to  assume  the  pros- 
ecution of  the  charge,  declined  to  do  so;  bat 
the  return  substantially  denies  the  maklns, 
by  said  court,  of  any  order  of  refusal  to 
prosecute,  and  exhibits  a  certificate  of  the 
clerk,  saying  there  is  no  record  in  his  office 
of  any  action  in  any  bastardy  case  against 
the  accused. 

When  the  case  came  up  on  the  docket  of 
the  circuit  court,  the  girl  was  not  in  coui-t, 
but  an  attorney,  claiming  the  right  to  do  so, 
appeared  for  her  and  charged  the  defendant 
with  haying  Induced  her  absence.  His  au- 
thority to  appear  for  her  was  not  questioiied 
at  the  time,  but  the  infancy  of  the  girl  was 
admitted,  and  the  defendant,  relying  upon  Ills 
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compromise  with  her,  denied  that  he  had  kept 
her  away  from  court  He  was  there,  in  dis- 
charge of  his  recognizance,  which,  together 
with  the  complaint,  warrant,  and  "memoran- 
dnm,"  were  before  the  court  He  made  no 
motion  for  discharge  or  dismissal,  nor  did  he 
plead  or  prove  any  unwillingness  of  the  coun- 
ty court  to  prosecute.  In  view  of  the  ab- 
sence of  the  complainant  and  the  presence 
of  the  memorandum,  the  court  entered,  over 
the  objection  of  the  accused,  an  order  direct- 
ing the  prosecution  to  proceed  in  the  name 
of  the  county  court,  and  he  excepted  to  the 
entry  thereof. 

[1]  By  the  filing  of  the  complaint  and  issu- 
ance of  the  warrant  the  proceeding  was  in- 
stituted. The  Jurisdiction  of  the  Justice,  as 
in  felony  cases,  was  limited  to  the  initiation 
thereof.  To  try  and  determine,  he  had  none. 
Nor  was  it  within  his  province  to  say  what 
constitutes  a  valid  compromise,  discharge,  or 
dismissal.  His  function  is  prescribed  by  the 
statute  and  limited  to  the  examination  of  the 
complainant  under  her  oath,  reduction  of  the 
examination  and  complaint  to  writing,  the 
taking  of  her  signature,  issuance  of  tiie  war- 
rant, requirement  of  a  recognizance  in  a 
prescribed  amount,  and  transmission  of  the 
papers  to  the  circuit  court  the  last-named 
duty  arising  by  necessary  implication.  All 
of  these  duties  are  substantially,  if  not  whol- 
ly, ministerial.  Nowhere  does  the  statute 
authorize  him  to  enter  any  final  order  in  the 
proceeding.  It  being  purely  statutory,  the 
statute  is  the  measure  and  limit  of  his  Juris- 
diction. 

Finding  the  proceeding  on  its  docket  in 
conformity  with  the  statutory  provisions  au- 
tborizing  it,  the  circuit  court  had  Jurisdic- 
tion vested  in  it  by  section  3  of  chapter  80 
of  the  Code,  serial  sea  3929,  namely,  to  or- 
der it  to  be  had  in  the  name  of  the  county 
court,  and  that  is  all  that  has  been  done.  No 
order  affecting  the  merits  thereof  has  been 
entered.  To  vest  such  Jurisdiction  in  the 
circuit  court  no  previous  order  of  the  coun- 
ty court,  authorizing  prosecution  in  its  name. 
la  necessary,  for  the  statute  does  not,  in 
terms  nor  by  implication,  require  it  The 
section  reads  as  follows: 

^After  snch  accasation  shall  have  been  made, 
proceedings  thereupon  may  be  had  in  the  name 
of  the  woman  or,  if  the  court  so  order,  in  the 
name  of  the  county  court" 

The  statute  assumes  willingness  on  the 
part  of  the  county  court  to  prosecute,  until 
tlie  contrary  appears,  at  least  The  order  so 
authorized  having  been  made,  the  validity 
or  effect  of  the  alleged  compromise  comes  up 
later  in  the  progress  of  the  case. 

f  2,  3]  That  the  circuit  court  is  the  tribunal 
riX>oii  which  said  section  3  confers  authority 
to  order  the  proceedings  to  be  had  in  the 
name  of  the  county  court  is  perfectly  mani- 
fest. That  court  and  no  other  has  Jurisdic- 
tion of  the  proceeding.    It  would  be  incon- 


sistent with  the  general  provisions  and  spirit 
of  the  chapter  to  say  the  county  court  has 
Jurisdiction  to  determine  whether  the  pro- 
ceeding in  the  circuit  court  shall  be  had  in 
the  name  of  the  complainant  or  in  its  own 
name,  for  the  question  necessarily  arises  in 
the  latter  court  Before  the  county  courts 
were  deprived  of  their  Jurisdiction  to  try 
causes,  bastardy  proceedings  were  conducted 
in  them  (Acts  1872-73,  c.  150),  and  section  3 
of  that  chapter  provided  that  the  proceedings 
should  be  in  the  name  of  the  woman  or  of 
the  overseers  of  the  poor.  By  chapter  54  of 
the  Acts  of  1882,  the  Jurisdiction  was  vested 
in  the  circuit  courts  and,  of  course,  section 
3  of  that  act,  amending  the  same  section 
of  the  old  act,  confers  Jurisdiction  upon  the 
circuit  courts  as  other  sections  thereof  do. 

This  conclusion  does  not  imply  any  obliga- 
tion on  the  part  of  the  county  court  to  pros- 
ecute, nor  deny  its  power  to  obtain  a  dis- 
missal. Nor  does  it  in  any  way  predetermine 
the  effect  of  the  alleged  compromise.  Noth- 
ing is  now  decided  except  that  the  circuit 
court  had  authority  to  determine  that  the 
proceedings  shall  be  conducted  in  the  name 
of  the  county  court  What  course  the  pro- 
ceedings shall  take  in  its  name  depends  upon 
the  future  attitude  and  action  of  the  interest- 
ed parties,  their  motions,  pleadings,  and  evi- 
dence. 

Agreeably  to  this  conclusion,  the  prayer  for 
a  writ  of  prohibition  will  be  denied  and  the 
writ  refused. 


(75  W.  Va.  591) 
STATE  V.  MILLER.     (No.  2747.) 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

rteb.  2,  1916.) 

(SyUahus  hy  the  OourtJ 

1.  HoiaoiDE  ^=>300— iNSTBucnoNs— Seij^>Dk- 

FENSE— EiVIOENCE. 

Refusal  to  give  instructions  correctly  stat- 
ing the  law  of  self-defense,  in  a  trial  on  an 
indictment  for  murder,  when  there  is  evidence 
appreciably  and  directly  tending  to  pro^^e  legal 
excuse  for  the  killing,  is  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  S§  614,  616-620,  622-^30 ;  Dec.  Dig. 
^=s>300.] 

2.  GbiminaIi  Law  ^=»376  —  Chabactbb  Evi- 
dence—AuMiBsiBiLrrT. 

It  is  error  to  admit  evidence,  in  such,  a 
case,  tending  to  prove  bad  character  or  degrada- 
tion on  the  part  of  the  accused,  over  his  objec- 
tion and  in  the  absence  of  evidence  adduced  by 
him  to  establish  good  character  on  his  part. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig,  §§  836-839,  841,  843;  Dec. 
Dig.  €=s>376.] 

3.  WrFNEssES  ^=>337— Pbivilege  or  Acousbd 

—  CB0SS-ExAMINATI0I7  —  CnABACTEB    EVI- 
DENCE. 

It  is  likewise  error  to  require  the  prison- 
er, testifying  on  his  own  behalf,  in  a  criminal 
case,  over  objection  made  by  his  attorney,  to 
admit,  on  cross-examination,  acts  of  degrada- 
tion, not  relevant  nor  material  to  the  issue. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1113,  1129-1132,  1140-U42, 1146^ 
1148 ;   Dec.  IMg.  <g=»337.] 
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Error  to  Circalt  Court,  Cabell  County. 

B.  E.  Miller  was  convicted  of  voluntary 
manslaughter,  and  brings  error.  Beversed 
and  remanded  for  new  trial. 

Daugherty  &  Biggs  and  Marcum  &  Shep- 
herd, all  of  Huntington,  for  plaintlfiT  in  er- 
ror. A.  A.  Lilly,  Atty.  Gen.,  John  B.  Mor- 
rison and  J.  E.  Brown,  Asst  Attys.  Gen.,  and 
Henry  Simms,  of  Huntington,  for  the  State. 

POFFENBABGEB,  J.  On  an  indictment 
for  murder,  the  plaintiff  in  error  was  convict- 
ed of  voluntary  manslaughter,  in  the  crimi- 
nal court  of  Cabell  county,  and  sentenced  to 
imprisonment  for  a  period  of  five  years,  and 
the  circuit  court  refused  to  allow  him  a  writ 
of  error.  Then  he  obtained  one  from  this 
court. 

[1]  Assuming  lack  of  evidence  tending  to 
prove  self-defense,  the  trial  court  refused  in- 
structions which  would  have  advised  the  jury 
as  to  the  right  of  such  defense  and  the  ele- 
ments thereof;  and,  for  the  state,  it  is  in- 
sisted here  that  he  had  waived  it,  by  his  as- 
signment, as  a  reason  for  the  shooting,  of  his 
sudden  discovery  of  Johnson,  the  slain  man, 
in  company  with  his  wife  on  a  bed  in  John- 
son's room  in  a  hotel  in  which  the  wife  was 
employed.  If  there  was  evidence  tending  to 
maintain  the  issue  of  self-defense,  this  ad- 
mission did  not  preclude  consideration  there- 
of by  the  Jury,  nor  justify  the  action  of 
the  court  in  its  refusal  of  the  instructions, 
correctly  declaring  the  law  of  self-defense. 
State  V.  Michael,  82  S.  E.  611.  In  that  case, 
the  prisoner  said  he  had  shot  in  self-defense, 
and  the  court  omitted  to  recognize,  in  its  In- 
structions, the  right  of  the  jury  to  find  him 
guilty  of  manslaughter,  a  lower  degree  of 
crime,  and,  for  that,  a  new  trial  was  allowed. 
Here  the  court  denied  the  defense  of  ex- 
cusable homicide,  because  the  prisoner  as- 
signed a  reason  for  tlie  shooting,  inconsistent 
with  that  theory.  Hence  the  principle  of  the 
Michael  Case  is  clearly  applicable. 

The  eyewitnesses  to  the  shooting  were  the 

accused  and  his  wife.    The  former  said: 

'*They  were  on  the  bed,  and  I  seen  him  throw 
himself  over  on  my  wife,  that  way,  and  kind  of 
raised,  and  I  jerked  the  little  boy  out  of  the 
door,  and  he  jumped  off  and  grabbed  a  brick, 
and  he  didn't  get  straight  with  it,  uptil  I  went 
to  shooting.  *  *  *  He  just  sprang  out-off  of 
the  bed  and  grabbed  the  brick.  It  lay  right  at 
the  foot  of  the  bed.  I  saw  it  there  not  30  min- 
utes before." 

Asked,  on  cross-examination,  why  he  shot 
Johnson,  he  said  "Because  I  caught  him 
there  with  my  wife;"  but  later  he  said: 
"Well,  I  thought  he  was  aiming  to  hit  me 
with  that  brick."  Still  later,  this  question 
was  asked,  "You  thought  you  had  to  do  some- 
thing— ^was  that  the  reason  you  shot?"  and 
he  answered:  "Yes,  sir;  the  reason  I  shot 
him,  I  caught  him  on  the  bed  with  my  wife." 
The  wife  said: 


"Mr.  Johnson  jumped  off  of  the  bed  and  grab- 
bed the  brick,  that  is  next  to  the  foot  of  the 
bed.  When  he  raised  with  the  brick,  I  heard 
the  report  of  a  guii." 

Sufficiency  of  this  evidence  to  justify  the 
giving  of  instructions  declaring  the  law  of 
self-defense  is  beyond  doubt.  There  was  a 
dear  hostile  overt  act  by  one  who  had  rea- 
son to  believe  an  attack  would  be  made  up- 
on him,  but  there  Is  no  evidence  that,  at  the 
time  of  his  seizure  of  the  brick,  a  deadly 
weapon,  the  attack  he  might  have  to  resist 
would  be  a  deadly  one.  There  is  no  proof 
of  any  antecedent  hostile  demonstration  of 
any  character  on  the  part  of  the  accused. 
The  brick  may  have  been  seized  as  a  mere 
weapon  of  d^ense,  but  the  motive  was  a 
question  of  fkct  for  the  jury.  Seizure  of  the 
deadly  weapon  for  defense  against  a  mere 
anticipated  assault  is  a  circumstance  indica- 
tive of  purpose  to  repel  it  in  a  felonious 
manner,  if  it  should  be  made,  and  this  the 
jury  might  take  into  consideration.  In  view 
of  the  suddenness  of  the  encounter,  it  was 
their  province  to  consider  and  weigh  the 
probability  of  an  attack  by  the  deceased,  with 
the  brick,  in  anticipation  of  the  expected  im- 
mediate attack  upon  him. 

"The  sufficiency  of  an  overt  act  or  hostile 
demonstration  to  show  a  design,  real  or  appar- 
ent, to  do  great  bodily  barm,  which  will  war- 
rant acting  in  self-defense,  is  a  matter  of  fact 
for  the  jury,  to  be  determined  according  to  all 
Che  evidence."  Wharton,  Homicide,  p.  899; 
State  V.  Edwards,  70  S.  B.  1005. 

[2]  Though  not  made  a  ground  of  the  mo- 
tion for  a  new  trial,  the  admission  of  evi- 
dence reflecting  upon  the  accused,  in  the  ab- 
sence of  any  effort  on  his  part  to  prove  good 
character,  is  complained  of.  This  error  is 
not  available  as  ground  for  reversal,  be- 
cause not  relied  upon  in  the  motion  for  a 
new  trial.  HiU  v.  Norton,  82  S.  B.  363; 
State  V.  Henaghan,  81  S.  B.  539.  But,  since  a 
new  trial  must  be  allowed  for  the  error  in 
the  rulings  on  instructions,  it  is  proper  to 
say,  for  the  purpose  of  such  trial,  the  evi- 
dence of  the  bad  character  of  the  accused  is 
not  admissible,  unless  he  endeavors  to  prove 
good  character  on  his  part.  State  ▼.  Shep- 
pard,  49  W.  Va.  582,  89  S.  B.  076. 

[3]  The  prisoner  himself  was  required, 
over  the  objection  of  his  attorney,  to  admit 
acts  of  degradation,  wholly  irrelevant  to 
the  issue.  Since  he  was  a  party  as  well  as 
a  witness,  we  think  the  objection  of  his  at- 
torney was*  the  equivalent  of  a  claim  of 
privilege  on  his  part,  and  the  court  should 
have  sustained  the  objections  and  excluded 
the  questions.  State  v.  Hill,  52  W.  Va.  296, 
298,  43  S.  B.  160;  State  ▼.  Prater,  52  W.  Va. 
132,  43  S.  B.  230. 

For  the  error  in  the  rulings  upon  instmc- 
tions,  herein  noted,  the  judgment  will  be 
versed,  the  verdict  set  aside,  and  the  case 
manded  for  a  new  triaL 
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STATE  T.  HATNIB.    (No.  537.) 

(Supreme  Court  of  North  Carolina.    March  8, 

1915.) 

1.  Highways   ^=s>163~Obst&uction— **Cabt- 
wat"— Private  Easbmbnt. 

A  mere  right  of  way  which  a  deed  gives  the 
grantee  over  the  grantor's  remaining  lands  is 
not  a  "cartway,"  for  obstruction  of  which  indict- 
ment will  lie  under  Pub.  Loc.  Laws  1913,  c. 
40,  §23. 

l£d.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §§  444-446 ;    Dec.  Dig.  «s»163. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Cartway.] 

2.  OoNSTiTUTiONAL  Law   ^s;>292— Dux  Pbo- 

GESB— HlOHWATS. 

Pub.  Loc.  Laws  1913,  c.  40,  |  23,  in  terms 
establishing  as  lawful  cartways  private  roads 
used  for  cartways  for  ten  years,  but  making  no 
provision  for  compensation,  if  construed  as  ap- 
plying to  a  private  way  already  used  for  such 
time  would  be  a  taking  of  private  property  with- 
out due  process  of  law. 

[£}d.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  f  807 ;  Dec.  Dig.  <ds»292.] 

8.  Statutxs   ^s»265— RxTBOSPBOTiyB  Opkba- 

TION. 

Statutes  tending  to  destroy  private  rights 
should  be  construed  not  only  strictly,  but  as  not 
retrospective  in   operation. 

[Ed.  Note.— For  other  cases^  see  Statutes, 
Cent.  Dig.  fi  346,  347 ;  Dec  Dig.  <ei=»265.] 

Appeal  from  Superior  Court,  Madison  Comi- 
ty; Cline,  Judge. 

B.  H.  Haynie  was  oonvicted,  and  appeals. 
Reversed  and  dismissed. 

Indictment  for  obstructing  a  way.  It  re- 
quires only  a  consideration  of  the  following 
facts,  which  appear  In  the  record,  to  under- 
stand the  questions  presented.  We  give  here 
a  statement  of  them,  which,  we  think,  pre- 
sents the  case  fully  and  fairly: 

This  was  a  criminal  action  brought  by  the 
state  at  the  instance  of  D.  P.  Miles,  prose- 
cutor, against  the  defendant,  R,  H.  Haynie. 
The  defendant  was  first  tried  in  the  record- 
er's court  of  Madison  county,  upon  a  warrant 
Issue  by  that  court  for  an  alleged  violation  of 
chapter  40,  {  23,  of  the  Local  Public  Laws  of 
the  1013  Session  of  the  General  Assembly  of 
North  Carolina,  which,  as  alleged,  consisted 
in  the  obstruction  of  a  cartway  over  the  lands 
of  the  defendant,  Haynie,  and  was  convicted 
in  that  court,  and  the  defendant  appealed  to 
the  superior  court,  and  was  there  tried  upon 
such  warrant  before  his  honor  B.  B.  Cline, 
Judge  presiding,  and  a  jury,  at  the  Septem- 
ber term,  1914,  of  Madison  county  superior 
court.  The  lands  owned  by  the  defendant, 
Haynie,  as  well  also  as  those  owned  by  the 
prosecutor,  D.  P.  Miles,  originally  belonged 
to  C.  A.  Nichols  and  wife,  Settle  J.  Nichols. 
By  deed  bearing  date  March  1,  1894,  Nichols 
and  wife  conveyed  to  MUes  the  lands  lying 
b&ck.  of  the  Haynie  lands,  which  at  that  time 
still  remained  unsold  and  belonged  to  Nichols. 
This  deed  granted  to  Miles  a  right  of  way 
"at  such  convenient  points  as  they  may  des- 
ignate*' over  the  unsold  lands  of  C.  A  Ni<diols 
and  wife,  and  reserved  to  Nichols,  his  heirs 


and  assigns,  a  similar  right  of  way  over  tho 
lands  conveyed  to  Miles.  This  deed  was  ac- 
knowledged before  B.  F.  Vandiver,  a  justice 
of  the  peace  for  Buncombe  county,  whose 
certificate  was  attached,  but  the  clerk  of  the 
court  of  Madiscm  county,  in  ordering  the  reg- 
istration of  said  deed,  failed  to  pass  upon  the 
certificate  of  B.  F.  Vandiver,  as  aforesaid. 
On  this  and  the  further  ground  that  said 
deed  only  purported  to  convey,  at  most,  a 
private  and  indefinite  right  of  way  in  which 
the  public  generally  could  acquire  no  inter- 
est, the  defendant's  counsel  objected  to  said 
deed  being  admitted  in  evidence,  but  the  ob- 
jection was  overruled,  the  deed  admitted,  and 
the  defendant  excepted. 

Subsequent  to  the  execution  of  the  above- 
mentioned  deed  to  the  prosecutor,  D.  P.  Miles 
— to  wit,  on  the  19th  day  of  November,  1904 — 
C.  A.  Nichols  and  wife,  Bettie  J.  Nichols,  con- 
veyed by  deed  (fiet  out  as  defendant's  Bxhibit 
B),  to  the  defendant,  B.  H.  Haynie,  the  land 
over  which  the  said  defendant  is  alleged  to 
have  obstructed  the  cartway.  This  placed  the 
Haynie  lands,  or  the  servient  tenement,  be- 
tween the  main  road  and  MUes'  lands,  or  the 
dominant  tenement. 

According  to  the  evidence  of  Mr.  Miles,  the 
state's  witness,  as  set  out  in  the  record,  when 
he  went  into  possession  of  the  land  conveyed 
to  him  by  Nichols  and  wife,  there  was  an  old 
road  across  the  land  now  owned  by  Haynie, 
and  they  sometimes  came  out  over  that  old 
road,  and  sometimes  zigzagged  over  Haynie's 
lands,  according  to  the  whim  of  the  teams  or 
the  drivers,  and  when  the  road  was  miry  th^ 
went  anywhere  over  the  land  of  Haynie  they 
wanted  to.  The  witness  further  testified  that 
the  road  across  the  defendant  Haynie's  land 
was  not  a  public  road,  but  that  it  was  simply 
a  private  road.  The  state  at  no  time  offered 
any  testimony  to  attach  any  public  interest 
to  the  road,  but  relied  on  the  statute  afore- 
said to  give  to  said  road  a  public  character, 
after  having  shown  that  said  road  had  been 
used  as  a  private  road  or  private  cartway  for 
ten  years  or  mora  At  the  conclusion  of  the 
state's  testimony  the  defendant  movecl  ^or 
judgment  as  of  nonsuit  under  the  statute,  on 
the  ground  that,  taking  all  the  testimony  as 
true,  the  defendant  was  not  guilty.  The 
motion  was  overruled,  and  the  defendant  ex- 
cepted. 

The  defendant  then  introduced  testimony 
further  showing  the  private  nature  of  the 
right  of  way  existing  over  the  defendant's 
lands,  and  also  to  the  effect  that  part  of  said 
road  had  been  blocked  by  the  defendant  and 
his  agents  for  at  least  ten  years  prior  to  the 
present  indictment ;  that  people  who  wanted 
to  get  back  to  the  Nichols  land  just  went 
where  they  pleased  indiscriminately  over  the 
Haynie  lands;  and  that  the  road  had  never 
been  kept  up  by  the  public.  The  state  put 
other  witnesses  on  the  stand,  but  never  offer> 
ed  any  testimony  showing  that  the  road  ir 
question  was  ever  kept  up  as  a  public  roniV 
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or  that  any  petition  bad  ever  been  filed  to 
establish  a  cartway  oyer  the  land  of  the 
defendant  in  the  manner  prescribed  by  law, 
bnt  the  state  relied  on  the  deed  made  by 
Nichols  and  wife  to  D.  P.  Miles,  together 
with  the  statute  (chapter  40,  §  23,  of  the  I<ocal 
Public  Laws  of  1913  aforesaid),  for  the  con- 
viction of  the  defendant  In  short,  the  state 
never  went  further  than  to  show  that  the 
road  in  question  was  only  a  private  right  of 
way  granted  by  one  individual  for  the  private 
and  exclusive  use  of  another  individual,  in 
which  the  public  was  not  intended  to  acquire, 
nor  did  it  acquire,  any  interest  at  all  what- 
soever. 

At  the  conclusion  of  all  the  testimony,  the 
defendant  renewed  his  motion  to  dismiss  the 
action,  for  that,  according  to  all  the  testi- 
mony, the  road  was  only  a  private  road,  and 
had  never  been  kept  up  as  a  public  road,  and 
no  petition  had  ever  been  filed  or  cartway  ee- 
tablished  in  the  manner  prescribed  by  law; 
but  the  motion  was  again  overruled,  and  de- 
fendant excepted. 

The  court  instructed  the  Jury  that  if  there 
was  a  private  road,  that  if  it  was  used  as  a 
cartway  for  as  much  as  ten  years  prior  to  the 
issuance  of  the  warrant  in  this  case,  and  that 
if  the  defendant  obstructed  it  by  building  a 
fence  across  it,  without  leaving  any  means  of 
passage  through  it,  that  then  said  defendant 
would  be  guilty  under  the  statute  aforesaid. 
Public  Local  Laws  of  1913,  c  40, 1 23.  He  was 
convicted,  a  fine  was  imposed  on  him,  and 
the  costs  adjudged  against  him,  and  he  was 
further  required  to  open  and  keep  open  the 
said  road,  from  which  judgment  he  appealed, 
having  reserved  his  exceptions. 

Smathers  &  Ward,  for  appellant  T.  W. 
Biekett,  Atty.  Gen.,  and  T.  H.  Calvert»  Asst 
A.tty.  Gen.,  for  the  State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  This  statement  of  the  fticts  shows 
that  what  is  termed  in  the  case  a  "cartway" 
was  only  a  private  way  over  the  lands  of  O. 
A.  Ifichols  remaining  after  he  had  sold  the 
other  tract  to  D.  P.  Miles,  and  its  use,  or  the 
private  easement  over  it,  was  restricted  to 
him.  Besides,  there  was  no  certain  or  defi- 
nite description  of  the  way,  and  Miles,  or  the 
persons  who  lived  with  him  on  his  land,  mem- 
bers of  his  family  or  tenants,  used  to  go  in 
almost  any  direction  over  the  Haynie  land. 
This  surely  is  not  sufficient  proof  of  a  right 
of  way,  and  much  less  of  a  cartway,  and  still 
less  of  a  public  way.  It  is  virtually  conceded 
that  this  is  so,  if  we  are  to  follow  Hoyden  v. 
Achenbach,  79  N.  0.  539,  and  the  very  numer- 
ous line  of  decisions  which  have  affirmed  it, 
and  to  be  found  at  the  foot  of  that  case  as  re- 
ported in  the  annotated  edition  of  79  N.  C.  at 
marginal  page  543,  bottom  pages  487,  488, 
among  the  most  recent  of  which  are  State  v. 
Lucas,  124  N.  C.  806,  32  S.  E.  553 ;  MilUkon  v. 
Denny,  141  N.  0.  227,  53  S.  E.  867;  Tise  v. 
Whitaker,  146  N.  GL  876,  59  S.  B.  1012 ;  BaU- 


liere  v.  Shingle  Co.,  160  N.  0.  633,  64  S.  E. 
754 ;  Snowden  v.  Bell,  159  N.  O.  500,  75  S.  E. 
721. 

This  being  the  case,  it  was  clearly  not 
within  the  power  of  the  Legislature  to  appro- 
priate the  land  of  defendant,  or  any  part 
thereof,  however  small,  to  a  public  use  with- 
out just  compensation.^  Railroad  Go.  v.  Da- 
vis, 19  N.  C.  451 ;  Johnston  v.  Rankin,  70  N. 
G.  550 ;  Brown  v.  Power  Go.,  140  N.  G.  333, 
52  S.  E.  954,  3  L.  R.  A.  (N.  S.)  912.  And  it 
cannot,  under  the  guise  of  calling  It  a  cart- 
way, take  away  this  protection  from  the  own- 
er. Besides,  a  cartway  is,  at  least,  a  quasi 
public  road,  and  to  convert  an  ordinary  pri- 
vate way,  if  properly  established,  into  a  cart- 
way, is  a  taking  of  private  property  for  a 
public  use  (Gook  v.  Vickers,  141  N.  G.  101,  53 
S.  E.  740)  which  entitles  the  owner  to  com- 
pensation. If  the  public  needs  it,  let  it  pay  a 
fair  price  for  it,  as  we  have  so  often  said. 
State  V.  Jones,  139  N.  a  613,  52  S.  B.  240,  2 
U  R.  A.  (N.  S.)  313.  As  the  Ghief  Justice 
said  in  Railroad  Co.  v.  Gates,  164  N.  O.  at 
page  171,  80  S.  E  at  page  400: 

''A  man's  land  should  stand  condemned  when, 
and  only  when,  every  step  which  the  law  pre- 
scribed to  that  end  has  been  complied  with.'^ 

The  state  cannot  even  impose  a  new  or  ad- 
ditional burden  on  the  land,  or  increase  an 
easement  in  it,  without  just  compensation. 
Brown  V.  Power  Go.,  supra.  This  private  way 
is  not  within  the '  descriptive  words  of  the 
Public  Local  Laws  of  1913,  a  40,  S  23.  It  was 
not  a  cartway,  or  used  as  a  cartway,  and  no 
particular  way  which  had  been  marked  out 
and  located,  by  contract  or  user,  had  been  so 
used  by  the  public  for  a  period  of  ten  years. 
It  is'  straining  the  meaning  of  the  statute  and 
misconstruing  the  evidence  in  this  case  to 
say  that  this  private  way,  if  it  had  been  de- 
lineated, was  intended  to  be  affected  by  the 
statute. 

[2, 3]  But,  if  we  should  admit  that  it  does 
come  within  its  letter  or  its  spirit,  another 
fatal  objection  arises ;  namely,  that  the  Leg- 
islature has  condemned  this  way  to  the  public 
use  without  making  any  provision  for  com- 
pensation, and,  what  is  worse,  without,  after 
the  ten  years  had  expired,  giving  the  owna: 
time  or  opportunity  to  stop  the  public  user,  if 
there  had  been  any,  and  save  his  rights.  This 
is  taking  private  property  without  due  pro- 
cess of  law  and  withdrawing  from  this  land- 
owner the  equal  protection  of  the  law.  He 
has  had  no  notice,  hearing,  or  judgment  It 
would  be  an  arbitrary  and  despotic  exerdae 
of  power,  if  the  Legislature  had  intended  to 
exercise  it,  which  it  manifestly  did  not,  as  we 
have  shown.  This  statute,  while  called  a 
public  local  law,  was  evidently  promoted  to 
subserve  some  private  end,  as  acts  of  the  kind 
usually  are,  and  they  deprive  people  summari- 
ly of  rights,  which  cannot  so  easily  be  taken 
from  them  otherwise  and  by  the  ordinary 
course  of  judicial  procedure.  This  statute 
shortens  the  time  by  ten  years  for  barring 
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sucb  rights,  it,  under  Boyden  ▼.  Achenbacli, 
supra,  they  can  be  divested  at  all  by  such  a 
user.    It  goes  further,  and  declares  that  pri- 
vate property  shall  be  devoted  to  a  public  use 
— that  is,  that  a  private  way  shall  beoome  a 
public  way  after  ten  years'  user,  when  the 
time  has  already  elapsed — ^which  the  highest 
federal  court  has. held  is  a  violation  of  the 
federal  Constitutian,  and  we  have  held  that  it 
is  a  violation  of  our  own.    The  property  is 
taken  against  the  will  of  the  owner,  without 
his  having  a  day  in  court.   Hart  v.  IJamphire, 
3  Pet  280,  7  L.  Ed.  679 ;   Sohn  v.  Waterson, 
17  WalL  596,  21  L.  Ed.  737 ;  Wheeler  v.  Jack- 
son, 137  U.  S.  245,  U  Sup.  Ot  76,  34  L.  Ed. 
659;   AfacFarland  v.  Jackson,  '137  U.  S.  258, 
11  Sup.  Ct  79,  34  L.  Ed.  664.    In  Sohn  v.  Wa- 
terson, supra,  the  court  held  that  an  existing 
right  of  action  cannot  be  divested  by  shorten- 
ing the  period  of  limitation  to  a  time  which 
has  already  run.     See,  also.  State  of  Ten- 
nessee V.  Sneed,  96  U.  S.  69,  24  L.  Ed.  610, 
Terry  v.  Anderson,  95  U.  S.  633,  24  L.  Ed.  365, 
and  Koshkonong  v.  Burton,  104  U.  S.  668,  26 
I«.  Ed.  886,  where  the  court  held  that  in  this 
country,  where  the  legislative  power  is  limit- 
ed by  written  Constitutions,  declaratory  laws, 
so  far  as  they  operate  on  vested  rights,  can 
have  no  legal  effect  in  depriving  an  individu- 
al of  his  rights  or  to  change  the  rule  of  con- 
struction as  to  the  pre-existing  law.    Courts 
will  treat  such  laws  with  all  the  respect  that 
is  due  to  them  as  the  expression  of  the  opin- 
ion of  the  individual  members  of  the  Legisla- 
ture as  to  what  the  rule  of  law  previously 
was,  but  beyond  that  they  have  no  binding 
efCect,  and,  if  the  judge  is  satisfied  that  the 
legislative  construction  is  wrong,  he  is  oblig- 
ed to  disregard  it    The  court  then  proceeds 
to  declare  that  such  statutes  will  be  constru- 
ed prospectively,  rather  than  retrospectively, 
as  giving  the  rule  for  the  determination  of 
rights  in  the  future,  rather  than  those  which 
are  already  vested^  and  therefore  relate  to 
tbe  past    Any  other  doctrine  would  be  incon- 
sistent with  right  and  reason.    And  our  law 
Is  the  same ;  for  our  Constitution  is  as  fully 
adequate  to  protect  the  individual  against 
snch  an  encroachment  upon  his  rights  as  is 
tbe  federal  Constitution.    We  have  held  dis- 
tinctly that  a  statute  will  not  be  construed 
as  retrospective  in  its  operation  unless  it  was 
clearly   intended    so   to   be,    and   especiaUy 
^^bere  such  a  construction  would  take  away 
rights  under  a  former  law,  though  they  may 
be  of  a  kind  which  the  Legislature  could  di- 
vest by  proper  action  if  so  minded.    Elizabeth 
City  V.  Commissioners,  146  N.  C.  542,  60  S.  E. 
-416.     Statutes  which  restrict  private  rights 
ar  the  use  of  property,  and  especially  those 
wblch  tend  to  destroy  them,  should  be  strict- 
ly construed  in  favor  of  the  citizen.    Nance 
▼.   BaUroad  Co.,  149  N.  O.  371,  63  S.  E  116. 
It  would  be  contrary  to  the  plainest  dictates 
at  Justice  to  hold  otherwise.    If  this  statute 
sboiild  be  given  retrospective  operation,  so 
tbat  the  ten  years  already  passed  would  bar 


the  right,  it  would  be  the  same  as  appropriat- 
ing the  property  directly  without  any  refer- 
ence to  the  lapse  of  time. 

There  is  no  evidence  of  a  dedication  to  the 
public  in  this  case,  and  we  have  seen  that, 
under  Boyden  v.  Adienbach,  supra,  there  has 
been  no  such  user  as  will  presume  it  or  give 
the  public  any  right  or  easement  in  the  way. 
That  the  defendant  is  not  indictable  under 
the  facts  of  this  case,  where  the  public  has 
acquired  no  such  right  in  the  way  and  the 
public  authorities  have  not  assumed  the  obli* 
gation  to  work  the  road  and  keep  it  in  order, 
is  expressly  decided  in  State  v.  Stewart,  91 
N.  C.  566;  State  v.  Lucas,  124  N.  C.  804,  32 
S.  E.  553;  State  v.  Purify,  86  N.  O.  682. 

"A  ^public  highway*  is  one  established  by  pub- 
lic authority  and  kept  in  order  by  the  public, 
under  the  direction  of  the  law :  or  else  it  is  one 
used  generally  by  th^  public  for  20  years,  and 
over  which  the  public  autiiorities  have  exerted 
control,  and  for  the  reparation  of  whidi  they 
are  responsible."  State  v.  Purify,  supra  (by 
Ruffin,  JX  citing  State  v.  McDaniel,  53  N.  O. 
284,  and  Boyden  v.  Achenbach,  supra. 

The  proof  in  this  case  is  that  the  public 
authorities  had  never  exercised  any  control 
over  this  way,  aiid  that  it  was  not  regarded, 
in  any  sense,  as  a  public  way,  nor  even  a 
cartway,  as  that  term  is  understood  in  the 
law.  A  right  of  way  was  granted  to  Miles 
as  purchaser  from  the  former  owner  of  the 
land,  C.  A.  Nichols,  but  it  was  confined  to  him, 
and  was  strictly  a  private  right  to  cross 
Nichols'  land  between  Miles'  home  and  the 
public  road.  This  is  not  a  cartway.  The  dis- 
tinction between  the  two  is  clearly  drawn  in 
Warlick  v.  Lowman,  103  N.  C.  122, 124,*  9  S.  B. 
458.  There  has  been  neither  condemnation, 
dedication,  which  must  be  with  the  sanction 
of  the  public  authorities,  nor  such  user  by  the 
public  as  to  presume  a  grant  or  dedication. 
The  following  cases  show  conclusively  that 
defendant  is  not  indictable  at  common  law  or 
under  any  statute  of  this  state:  State  v. 
McDaniel,  53  N.  a  284;  Kennedy  v.  Wil- 
liams, 87  N.  C.  8;  Stewart  v.  Frlnk,  94  N.  C. 
489,  55  Am.  Rep.  619;  Warlick  v.  Lowman, 
supra ;  Burwell  v.  Sneed,  104  N.  C.  121,  10  S. 
E.  152 ;  State  v.  Summerfleld,  107  N.  C.  898, 
12  S.  E.  114 ;  State  v.  Wolf,  112  N.  0.  894, 
17  S.  E  528 ;  State  v.  Fisher,  117  N.  C.  739, 
23  S.  E.  158.  They  were  nearly  all  decided 
since  the  statute  in  regard  to  the  obstruction 
of  roads  and  cartways  was  passed.  Acts  of 
1872-73,  c  189,  J  6  J  Code,  {  2065 ;  Revisal,  § 
3784,  referred  to  by  the  Attorney  GeneraL 
Besides,  the  way  sub^ject  to  this  private  use 
or  easement  is  neither  a  "highway,  cartway, 
millroad,  or  road  leading  to  a  church  or  other 
place  of  worship/'  and  is  not  within  the  let- 
ter or  spirit  of  that  section,  as  a  bare  reading 
of  it  will  disclose,  and  as  this  court  has  re- 
peatedly decided.  See  cases  supra.  Many  oth- 
ers might  be  cited  to  the  same  effect. 

The  Attorney  General  frankly  says,  in  his 
brief,  that  the  defendant  was  indicted  under 
the  act  of  1913,  and  almost  admits  that  it  is 
not  applicable,  for  the  reasons  above  stated 
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and  falls  back  upon  ReTisal,  §  3784,  which, 
as' we  have  seen,  does  not  apply.  He  also 
concedes  that  the  deed  admitted  In  evidence 
was  defectively  probated  and  registered,  aft- 
er a  careful  examination  of  the  statute  relat- 
ing to  the  same. 

For  these  reasons,  we  are  unable  to  agree 
with  the  court  below,  but  think  the  motion  to 
nonsuit  should  have  been  sustained. 

Judgment  will  be  entered  in  the  superior 
court  dismissing  the  prosecution,  with  costs 
as  allowed  by  law. 

Reversed. 


a68  N.  C.  229) 

STARLING  v.  SELMA  COTTON  MILLS. 

(No.  149.) 

(Supreme  Court  of  North  Carolina.    March  8, 

1915.) 

1.  Negliosngk  ^b»41— Condition  and  Ubb 
OF  Lanih-Liabilitt  as  to  Children. 

Defendant,  whose  reservoir  seven  or  eight 
feet  deep  was  within  a  brick  wall  surrounded 
by  a  post  and  slat  fence,  which  had  become  so 
dilapidated  that  a  five  year  old  boy,  with  other 
small  children  of  operatives,  had  been  accus- 
tomed to  play  around  the  resen^oir,  as  known  to 
defendant,  and  who  was  not  a  trespasser  there, 
crawled  through  a  hole  in  the  fence  to  get  a 
drink,  and  fell  into  the  reservoir  and  was 
drowned,  was  guilty  of  culpable  negligence  ren- 
dering it  liable  for  the  boy's  death;  and  the 
liability  would  have  been  the  same  even  if  the 
boy  had  been  a  trespasser. 

[Eld.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  56 ;  Dec  Dig.  <S=»41.] 

2.  Judgment  ^=»570— Nonsuit— "Res  Judi- 

GATA  ** 

The  fact  that  a  nonsait  had  formerly  been 
taken  is  not  "res  judicata." 
.     [Ed.   Note.— For  other  cases,   see  Judgment, 
Cent.  Dig.  J8  1028^1034,  1036-1040,  1042-1046, 
1165 ;  Dec.  Dig.  <S=»570. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Res  Adjudicate.] 

Appeal  from  Superior  Court,  Chatham 
County;   Connor,  Judge. 

Action  by  W.  C.  Starling,  administrator, 
against  the  Selma  Cotton  Mills.  Judgment 
of  nonsuit,  and  plaintiff  appeals.    Reversed. 

Manning  &  Kitchin,  of  Raleigh,  for  ap- 
pellant. A.  Jones  &  Son  and  Douglass  & 
Douglass,  all  of  Raleigh,  for  appellee. 

CLARK,  C.  J.  This  is  an  appeal  from  a 
judgment  of  nonsuit.  The  plaintUTs  intes- 
tate, a  bright  little  boy  five  years  of  age,  was 
drowned  in  a  reservoir  on  defendant's  prem- 
ises Saturday  afternoon,  February  20,  1909. 
The  reservoir  was  about  50  feet  around,  with 
a  brick  waU  around  it  It  was  2  or  3  inches 
from  the  top  of  the  brick  wall  to  the  water 
on  the  inside.  Rev.  Mr.  Morris  testified  that 
there  had  been  a  fence  around  the  reservoir, 
and  that  there  was  still  ***  *  *  a  piece  of 
one  there  at  the  time  of  the  drowning  of  the 
little  boy,  Alma  Starling."  He  testified  that 
the  fence  was  put  up  with  post-oak  posts 
skinned  and  the  bark  taken  off,  and  slatted 
up  between   the  posts   which   were  8   feet 


apart,  with  slats  fastened  with  small  nails. 
These  slats  were  3  inches  apart  at  the  bot- 
tom, and  wider  apart  going  np,  till  they  were 
8  inches  apart  at  the  top.  The  fence  was 
3^  or  4  feet  high.  This  reservoir  was  close 
to  the  mill  and  near  the  tenement  houses 
of  the  operatives,  and  their  small  children 
played  around  it  almost  every  day,  rolling 
their  hoops  up  and  down  the  platform  on 
the  side  of  the  reservoir.  The  father  of 
Alma  Starling,  who  was  a  mill  operative, 
lived  210  feet  from  the  reservoir.  The  wit- 
ness testified  further: 

''The  fence  around  the  reservoir  was  decayed 
and  rotted  and  falUng  down.  Some  of  it  had 
fallen  off.  There  were  several  places  around 
the  reservoir  where  the  slats  had  fallen  off, 
mostly  on  the  side  of  the  street  where  they  had 
hauled  coal.  The  slats  had  fallen  off  at  tiie 
bottom.  There  was  one  hole  in  the  fence  I 
could  crawl  tiirough.  That  hole  was  something 
like  10  feet  from  the  place  where  the  body  was 
found.  There  were  three  places  where  the  fence 
had  rotted  down.  I  had  talked  with  Mr.  Rose, 
the  superintendent,  about  the  condition  of  the 
fence,  and  heard  him  speak  about  it.  It  had 
been  in  that  condition  for  some  time.  Pretty 
soon  after ,  this  drowning  I  got  orders  to  pat 
the  fence  up.  The  reservoir  was  about  15  feet 
from  the  mill.  There  was  a  passageway  be- 
tween the  reservoir  and  the  mill.  There  is  a 
sloping  earth  bank  on  the  outside  that  leads 
up  to  the  top  of  the  wall  on  which  the  fence 
was  built." 

The  water  on  the  inside  he  said  came  with- 
in 2  or  3  incdies  of  the  top  of  this  wall.  The 
posts  were  8  feet  apart,  and  the  wall  was 
16  or  18  inches  broad  at  the  top.  The  slope 
of  the  wall  on  the  outside  was  gradual 

There  is  also  evidence  that  small  children 
were  playing  about-  the  reservoir  and  all 
around  it  every  day.  The  reservoir  was  25 
or  30  steps  from  the  front  end  of  the  milL 
Small  children  of  all  sizes  played  around 
the  reservoir,  where  there  was  a  grassy 
place  and  trees  for  the  (diildren  to  play. 

One  of  the  little  companions  of  the  deceas- 
ed boy  testified  that  Alma  went  through  the 
hole  in  the  fence  to  get  some  water  to  drink 
in  the  tin  cup,  and  fell  in  and  was  drowned ; 
that  he  easily  went  through  the  hole  near 
the  bottom  of  the  fence,  which  was  12  to 
18  inches  wide. 

There  were  several  witnesses  who  testified 
to  the  same  effect,  that  the  reservoir,  which 
was  7  or  8  feet  deep,  was  surrounded  by  a 
fence  which  had  been  suffered  to  become  di- 
lapidated, with  many  holes  through  it,  and 
that  children  five  or  six  years  old  and  under 
were  in  the  habit  of  playing  around  the  res- 
ervoir, and  that  the  management  of  the  mill 
knew  of  it. 

[1]  It  does  not  admit  of  debate  that  the 
fact  that  such  a  dangerous  place  was  un« 
guarded  by  a  secure  fence  where  children  ot 
that  age  were  allowed  to  play  was  culpable 
negligence  on  the  part  of  the  officers  of  the 
defendant  The  very  fact  that  a  fence  bad 
been  put  up,  of  itself,  shows  that  these  aa- 
thorities  were  aware  of  the  danger.    To  pei> 
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mit  it  to  become  dilapidated  was  negligence. 
It  may  be  that,  if  the  defendant  had  put 
on  evidence,  a  different  state  of  facts  could 
have  been  shown  or  matters  in  excuse.  But, 
upon  the  evidence  before  us,  it  was  clearly 
error  to  grant  a  nonsuit. 

This  case  has  no  resemblance  to  Briscoe  v. 
Power  Co.,  148  N.  C.  396,  62  S.  B.  600.  19 
L.  R.  A.  (N.  S.)  1116.  That  decision  was  put 
np6n  the  ground  that  the  child  was  a  tres- 
passer and  of  an  age  to  be  guilty  of  contribu- 
tory negligence.  But  even  in  that  case  it 
was  said  that,  even  when  children  are  tresr 
passers,  liability  will  be  enforced  in  many 
cases  where  there  would  be  no  liability  if 
the  injury  had  been  sustained  by  persons 
of  maturer  age.  The  humane  Judge  who 
wrote  that  opinion  says  on  page  411  of  148 
N.  C,  on  page  606  of  62  S.  B.,  19  L.  R.  A. 
(N.  S.)  1116: 

An  "infant  who  enters  upon  premises,  having 
no  legal  right  to  do  so,  either  by  permission, 
invitation,  or  license  or  rf'l^ition  to  the  premises 
or  ite  owner,  is  as  essentially  a  trespasser  as  an 
adolt;  but  if,  to  gratify  a  cuiidlsh  curiosity,  or 
in  obedience  to  a  childish  propensity  excited  bj 
the  character  of  the  structure  or  other  condi- 
tions, he  goes  thereon  and  is  injured  by  the 
failure  of  the  owner  to  properly  guard  or  cover 
the  dangerous  conditions  which  he  has  created, 
he  is  liable  for  such  injuries,  provided  the  facts 
are  such  as  to  impose  the  duty  of  anticipation 
or  prevision;  that  is,  whether  under  all  of  the 
circumstances  he  should  have  contemplated  that 
children  would  be  attracted  or  allured  to  go 
upon  his  premises  and  sustain  injury." 

But  in  this  case  these  children  were  not 
trespassers.  They  were  five  or  six  years  old, 
and  were  at  their  usual  playground,  where 
they  went  every  day,  which  fact  was  neces- 
sarily known  to  the  management  of  the^milL 
This  playground  was  in  the  immediate  prox- 
imity to  the  reservoir  and  to  the  mill,  and  the 
officials  knew  the  danger  to  the  children  of 
the  children  falling  in  there  either  in  their 
play  or  in  attempting  to  get  water  to  drink, 
as  this  little  boy  did.  The  outside  bank  was 
sloping,  and  the  children  could  climb  up  eas- 
ily and  would  be  tempted  to  do  so  naturally. 
On  the  inside  the  water  came  up  within  2  or 
3  inches  of  the  top,  and  the  wall  on  the  in- 
side was  perpendicular,  with  the  water  7 
or  8  feet  deep.  A  more  dangerous  situation 
could  not  have  been  devised.  The  manage- 
ment of  the  mill  were  aware  of  the  danger, 
as  is  shown  by  their  putting  a  fence  around 
it.  Indeed,  the  danger  was  self-evident  The 
children  were  those  of  the  operatives  of  the 
mill,  and  were,  so  to  speak,  on  their  own 
l^ounds.  They  were  not  trespassers  certain- 
ly. There  is  much  evidence  that  the  fence 
was  dilapidated,  and  direct  testimony  that 
tbe  little  boy  went  through  a  hole  in  the 
fence  near  the  ground.  There  was  evidence 
tliat  his  playmate  told  him  that  it  was  dan- 
gerous, but  the  child  was  too  young  to  be 
gaUty  of  contributory  negligence. 

[2]  The  fact  that  a  nonsuit  had  been  for- 
merly taken  is  not  res  Judicata.    Hood  v.  Tele- 


graph Co.,  135  N.  C.  627,  47  S.  B.  607,  and 
cases  there  cited;  Helms  v.  Telegraph  Co., 
143  N.  C.  394,  55  S.  E.  831,  8  L.  B.  A.  (N.  S.) 
249,  118  Am.  St  Rep.  811,  10  Ann.  Gas.  643; 
Tussey  v.  Owen,  147  N.  C.  338,  61  S.  E.  180; 
Lumber  Co.  v.  Harrison,  148  N.  C.  333,  62 
S.  E.  413.  Nor  can  we  sustain  the  motion 
that  a  cause  of  action  is  not  stated. 
The  Judgment  of  nonsuit  is  reversed. 


(168  N.  C.  897) 

OWENS  V.  BBANNINQ  MFG.  CO.  et  aL 

(No.  37.) 

(Supreme  Court  of  North  Carolina.    March  3, 

1915.) 

1.  MOBTGAQBS  €=»362  —  FOBBCIX)SnBE  UNUSB 
POWEB  OF  SaUD— PUBCHASB  BT  MOBTOAOBB. 

While  the  right  to  foreclose  a  mortgage  by 
a  sale  under  the  provisions  at  the  instrument, 
without  the  interposition  of  the  court,  is  recog- 
nized and  to  some  extent  regulated  by  statute, 
the  utmost  degree  of  good  faith  is  required  in 
exercising  such  ri^ht,  and  the  mortgagee  may 
not  directly  or  indirectly  become  the  purchaser, 
and,  if  he  does,  the  sale  is  ineffective  at  the 
election  of  the  mortgagor,  and  the  relationship 
of  mortgagor  and  mortgagee  will  continue  to  ex- 
ist 

[Ed.  Note.— For  other  cases,  see  Mortgaces, 
Cent  Dig.  H  1080-1084;    Dec.  Dig.  «s»362J 

2.  MOBTQAGES    ^=S»362  —  FOBEGLOSUBB    UN  DEB 

PowEB  OF  Sale— PuBCHASs  bt  Mobtoagee. 
Where  an  assignee  of  the  debt  secured  by 
a  mortgage,  who  purchased  the  property  at  a 
sale  conducted  in  the  name  of  the  mortgagee, 
had  entire  control  of  the  sale,  the  sale  was 
voidable  at  the  election  of  the  mortgagor,  though 
no  actual  fraud  or  imposition  appeared. 

[Ed.  Note. — For  other  cases,  see  Mortgas;ea, 
Cent  Dig.  U  1080-1084;   Dec.  Dig.  <d=>362.] 

8.  MoBTQAOEs  ^s»373— Possession  bt  Mobt- 
GAGEE— Liability  fob  Waste. 

An  assignee  of  a  debt  secured  by  a  mort- 
gage, whose  purchase  of  the  property  at  a  sale 
controlled  by  him,  under  a  power  of  sale,  was 
voidable,  was  liable  for  spoil  and  waste  com- 
mitted or  intentionally  authorized  by  him,  and 
hence  was  liable  for  Uie  value  of  timber  which 
he  sold  to  a  third  party;  the  mortgagor  hav- 
ing elected  to  treat  him  as  still  a  mor^agee, 
notwithstanding  the  sale. 

[Ed.  Note.~For  other  cases,  see  Mortgages, 
Cent  Dig.  §  1104;    Dec.  Dig.  «=»373.] 

4.  Accobd  and  Satisfaction  ^=:>13~Rscon- 
vetance  to  mobtgaoob  -^  liability  fob 
Waste. 

Whether  a  reconveyance  to  a  mortgagor 
by  an  assignee  of  the  secured  debt,  who  pur- 
chased at  a  sale  under  a  power  of  sale,  was  an 
accord  and  satisfaction  of  the  mortgagor's  claims 
against  him  for  waste,  depended  upon  the  agree- 
ment between  the  parties. 

[Ed.  Note. — ^For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  fiS  98-109;  Dec  Dig. 
^=>13.] 

Appeal  from  Superior  Court,  Tyrrell  Coun- 
ty;  Carter,  Judge. 

Action  by  H.  W.  Owens  against  the  Bran- 
ning  Manufacturing  Company  and  Alonzo 
Melson.  From  a  judgment  for  plaintiff,  the 
defendant  Melson  appeals.   Affirmed. 

There  was  allegation  with  evidence  on  part 
of  plaintiff,  tending  to  show  that  plaintiff, 
owning  a  tract  of  land  in  said  county,  on 
which  there  was  valuable  timber  of  pine  and 
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gum,  mortgaged  same  to  one  John  E.  Sykes, 
the  mortgage  containing  power  to  foreclose 
by  sale,  and  afterwards  sold  Sykes  sold  and 
transferred  the  notes  to  defendant  Alonzo 
Melson;  that  said  Melson  held  the  same  till 
1910,  when  he  caused  the  property  to  be  ad- 
vertised and  sold  at  public  sale  and  bought 
sanio.  the  notice  being  signed  both  by  Sykes 
and  Melson,  for  $31,  and  took  a  deed  from 
said  Sykes  as  the  mortgagee;  that  in  Sep- 
tember, 1911,  said  Melson  sold  and  conveyed 
the  timber  trees  on  said  land  to  his  code- 
fendant,  the  Branning  Manufacturing  Com- 
pany, for  $225,  granting  said  company,  for 
five  years  from  date,  the  right  to  cut  and  re- 
move said  trees  and  to  construct  on  the  land 
"all  roads,  roUways,  cartways,  railways,  etc., 
as  may  be  required  for  the  purpose,  etc."; 
that  said  company,  acting  under  said  grant 
and  conveyance,  cut  and  removed  all  the  tim- 
ber from  said  land  to  the  estimated  value  of 
$800  to  $1,200,  and  afterwards  Melson  con- 
veyed back  the  land  to  plaintiff,  same,  so 
denuded  of  timber,  being  worth  not  more 
than  $50.  Defendants  denied  that  the  sale 
was  invalid,  contending  that  it  was  conducted 
and  made  by  Sykes,  the  mortgagee,  and  was, 
in  all  respects,  fair  and  regrular,  denied  that 
the  timber  on  said  land  was  worth  anything 
like  the  amount  claimed  by  plaintiff,  alleged 
that  plaintiff  took  a  deed  for  the  land,  after 
the  timber  was  cut,  in  accord  and  full  sat- 
isfaction of  any  claim  he  may  have  had  by 
reason  of  the  cutting.  And  the  Branning 
Manufacturing  Coifipany,  In  separate  an- 
swer, alleged  that  it  purchased  and  paid 
full  value  for  the  timber  and  cut  same  un- 
der a  deed  purporting  to  confer  the  right  to 
do  so,  and  without  any  notice  or  knowledge 
of  any  claim  or  rights  of  plaintiff  in  tbe  prop- 
erty, etc. 

On  issues  submitted,  the  jury  rendered  the 
following  verdict: 

"(1)  Was  tbe  sale  of  John  E.  Svkes  mortgage 
of  the  land  in  controversy  valid?  Answer: 
No. 

"(2)  Has  there  been  any  accord  and  satisfac- 
tion as  alleged  in  the  answer?     Answer:    No. 

"(3)  Did  the  defendants  wrongfully  cut  the 
timber  on  the  land  in  controversy  as  alleged? 
Answer :    Yes. 

**(4)  What  damage,  if  any,  has  plaintiff  sus- 
tained by  reason  of  the  wrongful  cutting  of 
said  timber?    Answer:    $500." 

The  court  set  aside  the  verdict  against  the 
Branning  Manufacturing  Company  and  en- 
tered Judgment  against  defendant  Melson  for 
$500,  the  amount  of  damages  assessed,  less 
the  mortgage  debt  and  interest ;  the  said  debt 
not'  having  been  paid  nor  any  credits  entered 
thereon.  Defendant  Melson,  having  duly  ex- 
cepted, appealed,  assigning  for  error  that  the 
court  charged  the  Jury,  if  they  believed  the 
evidence,  they  would  answer  the  first  issue, 


"No." 

M.  Majette,  of  Columbia,  and  I.  M.  Meekins, 
of  Elizabeth  City,  for  appellant  Aydlett  & 
Simpson  and  Ehringhaus  &  Small,  all  of 
£Zlizabeth  City,  for  appellee. 


HOKE,  J.  [1]  The  right  of  foreclosure  of 
a  mortgage  by  sale  under  the  provisions  of 
the  instrument  and  without  the  lnteri)osi- 
tlon  of  the  court  has  long  been  recognized  in 
this  state  and  is,  to  some  extent,  regulated 
with  us  by  our. statute  law.  Averitt  v.  El- 
liot, 109  N.  C.  560,  13  S.  E  785;  Joyner  v. 
Farmer,  78  N.  C.  196 ;  Revisal  1905,  Si  640- 
1042  et  seq.  In  exercising  such  a  right,  how- 
ever, the  utmost  degree  of  good  faith  is  re- 
quired, the  mortgagee  being  looked  upon  as 
a  trustee  for  the  owner  as  well  as  the  cred- 
itor; and,  in  applying  the  principle,  it  is  very 
generally  held  that  such  a  mortgagee  is  not 
allowed,  either  directly  or  indirectly,  to  be- 
come the  purchaser  at  his  own  sale,  and, 
where  this  is  made  to  appear,  the  transac- 
tion, as  between  the  parties  and  at  the  elec- 
tion of  the  mortgagor,  Is  ineffective  as  a  fore- 
closure, and  the  relationship  of  mortgagor 
and  mortgagee  will  continue  to  exist  Prit- 
xihard  v.  Smith,  160  N.  C.  79,  75  S.  B.  803; 
Jones  V.  Pullen,  115  N.  a  465,  20  S.  E.  624; 
Gibson  V.  Barbour,  100  N.  C.  192,  6  S.  E.  76^ 

[2]  Under  well-considered  decisions  here 
and  elsewhere,  the  position  extends  to  the 
case  of  assignees  of  the  mortgage  or  the  debt 
secured  by  it  when  it  is  shown  that  sudi  an 
assignee,  by  himself,  his  agent  or  attorney, 
was  in  control  and  charge  of  the  sale;  the 
mortgagee  only  participating  by  allowing  the 
use  of  his  name  for  the  purpose.  Whitehead 
V.  Hellen,  76  N,  C.  99;  Kornegay  v.  Spicer, 
76  N.  C.  95 ;  Dyer  v.  Shurtleff,  112  Mass.  165, 
17  Am.  Rep.  77;  Gaines  v.  Allen,  58  Mo.  537; 
27  Cyc.  p.  1485. 

In  the  present  case,  and  on  perusal  of  the 
facts  in  evidence*  we  concur  in  the  view  of 
his  honor  that,  in  any  aspect  of  the  testimony, 
the  sale,  in  this  instance,  was  in  the  entire 
control  of  the  defendant  Melson,  assignee  of 
the  mortgage  debt;  and  he  having  bought 
and  taken  the  conveyance,  under  such  dream- 
stances,  and  plaintiff  having  elected  to  disre- 
gard it,  we  must  hold  that,  as  between  plain- 
tiff and  said  defendant,  there  has  been  no 
valid  foreclosure  of  the  mortgage.  It  is  not 
necessary,  in  cases  of  this  character,  that 
actual  fraud  or  imposition  should  be  estab- 
lished. The  agent  and  attorney  of  defendant 
in  this  matter  is  known  to  be  an  upright  man 
and  an  honorable  practitioner,-  and  we  are 
well  assured  that  neither  existed,  but  the 
principle  prevails  by  reason  of  the  position 
of  advantage  held  by  the  mortgage  creditor 
and  of  the  temptation  and  opportunity  to  ex- 
ercise it  to  the  debtor's  prejudice  if  a  par- 
chase  by  the  trustee  or  vendor,  at  his  own 
sale,  should  be  upheld. 

[3]  Having  held  that  there  has  been  no 
foreclosure,  and  it  appearing  that  defendant 
Melson  has  acquired  the  property  under  cir- 
cumstances stated  by  conveyance  of  the  mort- 
gagee, and  for  which  he  has  heretofore  paid 
nothing,  so  far  as  appears,  it  follows  that 
said  defendant  has  taken  over  and  holds  the 
property  as  mortgagee,  the  plaintiff  having 
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elected  to  treat  Mm,  and,  as  such,  he  must 
account  to  the  mortgagor  for  spoil  and  waste 
done  upon  the  land  which  he  committed  or 
intentionally  authorized  (Green  y.  Rodman, 
150  N.  C.  176,  63  S.  E.  732 ;  Morrison  v.  Mc- 
Leod,  37  N.  C.  108;  Jones  on  Mortgages  [6th 
Ed.]  {  1123) ;  and  the  principle  has  been  ap- 
plied to  the  case  where  one,  knowingly  and 
wrongfully,  sells  the  timber  on  a  tract  of  land 
to  a  lumber  company  with  a  view  and  pur- 
pose of  having  same  cut  and  removed  (Lock- 
lear  v.  Paul,  163  N.  C.  338,  79  S.  B.  617,  cit- 
ing Dreyer  v.  Ming,  23  Mo.  434). 

[4]  The  subsequent  reconveyance  of  the 
land  to  the  mortgagor  by  the  defendant  Mel- 
son  may  or  may  not  have  been  in  accord  and 
satisfaction  of  said  mortgagor's  claims  and 
demands,  according  to  the  agreement  between 
them,  and  this,  under  a  charge  to  which  there 
is  no  exception,  has  been  resolved  by  the  Jury 
against  the  defendant 

There  is  no  error,  and,  the  mortgage  debt 
having  been  very  properly  deducted  from  the 
amount  awarded,  the  judgment  against  the 
defendant  is  affirmed. 

No  error. 


a68  N.  O.  298) 

HOBBS  v.  CITY  OF  WASHINGTON  et  al. 

(No.  28.) 

(Supreme  Court  of  North  Garollna.     March  8. 

1915.) 

1.  Municipal  Gobporations  ^=:»848  — Lia- 
bility FOB  Injubies— Condition  of  Publio 
Buildings— City  Lockttp. 

That  a  city  lockup  was  in  a  filthy  and  un- 
sanitarv  condition  did  not  render  the  city  lia- 
ble in  damages  to  a  person  confined  by  its  chief 
of  police  therein,  even  though  it  would  have 
otherwise  been  liable,  where  the  person  so  con- 
fined was  arrested  for  a  violation  of  the  state 
law,  and  was  placed  therein  without  its  author- 
ity, express  or  implied. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  1804,  1805;  Dec 
J>ig.  «=»84a] 

2.  Municipal  Cobpobations  ^s»747  —  Tobt 
OP  Officebs— Liability. 

The  unauthorized  act  of  a  chief  of  police 
in  arresting  a  person  without  a  warrant,  in  the 
absence  of  any  emergency  requiring  such  an 
arrest,  and  detaining  him  until  the  next  mom- 
ing  without  procuring  a  warrant,  in  violation 
of  Revisal  1905,  ^  ai78,  authorizing  arrests 
without  a  warrant  in  certain  cases  if  the  officer 
shall  apprehend  that  the  person  may  escape  if 
not  immediately  arrested,  and  section  3182, 
providing  that  every  person  arrested  without 
a  'warrant  shall  be  either  immediately  taken  be- 
fore some  magistrate  having  jurisdiction  to  is- 
sue a  warrant,  or  committed  to  the  county  pris- 
on, and,  as  soon  as  may  be,  taken  before  a  mag- 
istrate, who  on  proper  proof  shall  issue  a  war- 
rant, did  not  render  the  city  liable  in  damages. 
CEjd.  Note.— f'or  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §§  1570-1577;  Dec. 
Dig.  <8=»747.] 

3,   Municipal  Cobpobations  ^=»744— Injtjby 
TO  Pebson  Abbested— Liability  op  Ofti- 

CKB— UNSANITABT  CONDITION   OP  LoCKUP. 

A  city  chief  of  police  who,  in  violation  of 
Revisal  1905,  i§  3178,  3182,  arrested  a  person 
uritbout  a  warrant  and  detained  him  until  the 
next  morning,  and,  though  the  arrest  was  for 
an   offense  against  the  state,  placed  him  in  the 


city  lockup,  which  was  In  a  filthy  condition,  in- 
stead of  in  the  county  jail,  was  liable  in  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  1565;  Dec.  Dig.  ^=» 
744.1 

Hoke  and  Allen,  JJ.,  dissenting. 

*  Appeal    from    Superior    Court,    Beaufort 
County;  Bond,  Judge. 

Action  by  B.  H.  Hobbs  against  the  City  of 
Washington  and  George  N.  Howard.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Reversed  as  to  the  City  and  affirmed  as  to 
Howard. 

H.  C.  Carter,  Jr.,  of  Washington,  N.  C,  for 
appellants.  Small,  MacLean,  Bragaw  &  Rod- 
man, of  Washington,  N.  C.,  for  appellee. 

CLARK,  C.  J.  On  the  night  of  June  27, 
1912,  the  plaintiff,  who  was  at  that  time  a 
minor,  but  is  now  of  age,  was  arrested,  to- 
gether with  several  other  boys,  upon  the 
complaint  of  the  owner  of  a  boat  to  the  de- 
fendant Howard,  the  chief  of  police  of  Wash- 
ington,  that  some  one  had  stolen  it.  Two  of 
the  police  officers  were  sent  by  the  defendant 
Howard,  chief  of  police,  to  the  wharves  to 
ascertain  and  apprehend  the  guilty  partiea 
The  boat  was  seen  in  the  river,  and  when  it 
came  ashore  the  plaintiff  and  the  other  boys 
were  arrested,  and  afterwards  confined  in 
the  city  lockup.  The  plaintiff  was  kept  in 
the  city  lockup  overnight  on  the  charge  of 
removing  his  boat  from  the  wharf,  but  next 
morning  was  acquitted  by  the  recorder  of 
the  charge. 

[1]  The  complaint  alleges  that  the  lockup 
was  in  a  filthy  and  unsanitary  condition. 
The  defendant  the  city  of  Washington  had 
in  its  employment  a  Janitor  whose  business 
it  was  to  keep  the  lockup  in  a  clean  and 
sanitary  condition,  but  the  Jury  find  that 
the  lockup  was,  in  f&ct,  in  an  unsanitary 
condition,  which  is  to  the  discredit  of  the 
city.  We  need  not,  however,  consider  the  de- 
bated proposition  whether  the  city,  under 
such  circumstances,  would  be  liable  for  dam- 
ages, because  the  plaintiff  was  arrested  for  a 
violation  of  the  state  law,  and  his  being  plac- 
ed in  the  city  lockup  was  without  its  author- 
ity, express  or  implied,  but  was  the  unau- 
thorized act  of  the  defendant  Howard.  Such 
action  by  Howard  imposes  no  liability  upon 
the  city,  any  more  than  if  he  had  imprisoned 
the  plaintiff  in  a  pig  pen  on  the  premises  of 
an  individual  which  would  not  have  imposed 
any  liability  upon  the  owner  of  the  lot,  with- 
out his  concurrence  in  the  act 

[2]  As  to  the  defendant  Howard,  the  jury 
find  that  he  arrested  the  plaintiff  without 
any  warrant,  and  detained  him  in  confine- 
ment until  next  morning  without  procuring 
one.  Upon  emergency,  which  does  not  ap- 
pear to  have  been  the  case  here,  one  may 
be  arrested  without  a  warrant  (Revisal,  3176- 
3178),  but  as  soon  thereafter  as  possible  the 
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warrant  must  be  procured  (ReTisal,  3182). 
This  was  not  done  In  this  case. 

The  action  of  Howard,  being  anautborized, 
created  no  liability  as  to  the  city.  Mcll- 
henney  v.  Wilmington,  127  N.  0.  146,  37  S. 
E.  187,  50  L.  R.  A.  470. 

[3]  Howard  was  liable,  not  only  because 
be  arrested  tbe  plaintiff  without  a  warrant 
and  without  procuring  one  until  next  morn* 
lug,  but  because  he  imprisoned  the  plaintiff 
in  a  lockup  that  was  filthy  and  without  any 
authority  of  law,  since,  the  arrest  being  for 
an  offense  against  the  state,  the  plaintiff 
should  have  been  placed  in  the  county  Jail. 

As  to  the  dty  of  Washington,  the  nonsuit 
should  hare  been  granted.  As  to  Howard, 
no  error. 

HOKB  and  ALLEN,  JJ.,  dissenting. 

a«8  N.  a  sto)         — — 

PRITCHARD  T.  DAILEY.    (No.  112.) 

(Supreme  Court  of  North  Carolina.    March  8, 

1915.) 

1.   CONTBACTS  ^=»d4— VaLIDITT— FKAUD. 

The  fraud  justifying  the  setting  aside  of  a 
contract  must  be  a  misrepresentation  of  a  fact, 
made  with  knowledge  of  its  falsity  and  with  in- 
tent to  deceive,  calcalated  to  deceive,  and  actu- 
ally deceiving  when  relied  on,  as  the  party  com- 
plaining had  a  right  to  do. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  420-430,  1100,  1164,  1165;  Dec. 
Dig.  «=»d4.] 

2.  Fbaud  <s»11— SiJjB  or  Stook—Evidbnob. 

Representations  by  a  seller  of  corporate 
stock  as  to  what  could  be  done  to  the  property 
of  the  corporation,  how  profitable  it  was,  and 
how  much  could  be  made  by  the  investment, 
were  not  representations  of  facts,  but  amounted 
only  to  a  statement  of  opinion,  and  were  not 
actionable  fraud. 

[Ed.  7*^ote.— For  other  cases,  see  Fraud,  Cent. 
Dig.  fi§  12, 18 ;  Dec  Dig.  <8s»ll.] 

3.  Fraud  ^=»58— Bvidencb— Salb  or  Stocic 

^RJELIANCE  ON  REPRESENTATIONS. 

In  an  action  for  fraud  in  the  sale  of  cor- 
porate stock,  evidence  held  to  sl^ow  that  the 
buyer  did  not  rely  on  the  representations  made 
by  tbe  seller  in  the  negotiations  for  the  sale. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  {{  55-^9;  Dec  Dig.  <8s»58.] 

Appeal  from  Superior  Court,  Bertie  Coun- 
ty: Bond,  Judge. 

Action  by  John  Li  Pritchard  against  J.  W. 
Dai  ley.  From  a  Judgment  for  defendant, 
plaintiff  appeala    Affirmed. 

This  is  a  dvil  action,  tried  upon  these 
issues: 

(1)  Did  J.  L.  Pritchard  within  time  fixed  by 
the  paper  writing  signed  by  J.  W.  Dailey,  copied 
in  complaint,  tender  the  certificate  of  stodc  and 
demand  return  of  his  $1,000  paid  for  the  same? 

.Answei**    I^o 

(2)  Did  defendant,  J.  W.  Dailey,  by  fraudu- 
lent or  by  false  statements  which  he  knew  or 
should  have  known  were  false,  cause  and  pre- 
vent J.  li.  Pritchard  from  surrendering  said 
stock  and  demanding  repayment  of  the  ^1,000 
he  had  paid  for  same?     Answer:    No. 

(3)  If  so,  what  damage  is  the  plaintiff,  J.  H 
Pritchard,  entitled  to  recover  of  defendant,  J. 
W.  Dailey?    Answer. 


From  the  Judgment  rendered,  the  plaintiff 
appeals. 

Winston  &  Matthews,  of  Windsor,  for  ap- 
pellant Ward  &  Grimes,  of  Washington,  N. 
0.t  for  appellee. 

BROWN,  J.  This  action  is  brought  to 
recover  damages  of  defendant  for  fraud  and 
deceit  ^n  selling  to  plaintiff  ten  shares  of 
stock  in  the  Southern  Lime  &  Fertilizer 
Works  of  Washington,  N.  C.  There  was  a 
coriK>ration  In  said  cit7  called  the  Southern 
Lime  Company,  whicdi  was  practically  re- 
organised under  the  name  of  the  Southern 
Lime  &  Fertilizer  Company,  and  all  of  its 
property  conveyed  to  the  latter.  The  stock- 
holders, officers,  property,  and  business  con- 
ducted were  the  same.  This  transpired  be- 
fore the  transaction  between  the  plaintiff  and 
defendant. 

In  December,  1910,  the  defendant  sold  the 
plaintiff  ten  shares  of  stock  in  said  corpora- 
tion, for  which  the  plaintiff  paid  $1,000.  The 
defendant  was  secretary  and  treasurer  of 
the  corporation,  and  the  stock  was  sold  on 
behalf  of  the  corporation,  and  payment  for 
it  made  by  check  payable  to  him  as  sndi 
treasurer. 

The  certificate  of  stock  sent  to  the  plain- 
tiff, accepted  and  retained  by  him,  was  the 
certificate  of  the  Southern  Lime  &  Fertilizer 
Works.  The  fact  that  in  the  conversations 
and  correspondence  between  thel>laintiff  and 
defendant  the  corporation  is  called  the  South- 
em  Lime  Company  is  immaterial.  The  plain- 
tiff knew,  when  he  received  his  certificate 
and  retained  it,  what  the  correct  corporate 
name  was; 

Shortly  after  the  agreem^it  to  purchase 
'the  stock,  the  plaintiff  wrote  the  defendant, 
inclosing  the  following  contract,  and  told 
him  to  sign  it,  or  return  his  check,  which 
had  been  given  the  defendant: 

"$1,000.  December  26,  1910. 

*'0n  January  1«  1912,  I  agree  to  pay  to  John 
L.  Pritchard  the  sum  of  one  thousand  dollars 
for  ten  shares  of  capital  stock  in  the  Southern 
Lime  Company  of  Washington,  North  Carolina, 
provided  said  ten  shares  of  capital  stock  be  de- 
livered to  me  on  that  day  or  not  later  than  ten 
days  thereafter.  J.  W.  Dailey. 

"George  T.  Hardy." 

The  defendant  executed  it,  and  returned 
it  as  demanded. 

The  plaintiff  bases  his  right  to  recover 
upon  two  alleged  causes  of  action:  First, 
fraud  and  deceit  of  defendant  in  the  original 
purchase  of  the  stock ;  second,  to  recover  <m 
the  contract  of  December  26th  upon  the 
ground  that  he  was  beguiled  by  the  fraud 
and  falsehoods  of  the  defendant  from  ten- 
dering the  stock  and  demanding  a  compli- 
ance within  the  stipulated  period. 

1.  The  plaintiff  tendered  the  proper  is- 
sues based  on  his  first  cause  of  action.  EUs 
honor  declined  to  submit  them.  In  this  we 
think  his  honor  committed  no  error,  aa  there 
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is  not  snflSdeDt  evidence  of  fraud  in  order  to 
avoid  the  original  transaction  upon  tliat 
ground. 

[1]  The  material  elements  of  fraud,  a  com- 
mission of  which  will  Justify  the  court  in 
setting  aside  a  contract  or  other  transaction, 
are  well  settled :  First,  there  must  be  a  mis- 
representation or  concealment;  second,  an 
Intention  to  deceive,  or  negligence  in  utter- 
ing falsehoods  with  the  intent  to  influence 
the  action  of  others;  third,  the  misrepre- 
sentations must  be  calculated  to  deceive,  and 
must  actually  deceive;  and,  fourth,  the 
party  complaining  must  have  actually  relied 
upon  the  representations. 

[2]  The  evidence  in  this  case  as  to  what 
took  place  between  the  plaintiff  and  the  de- 
fendant, when  the  plaintiff  agreed  to  pur- 
chase the  stock,  does  not  come  up  fuUy  to 
the  rec^uirements  of  the  law. 

The  representations  of  the  defendant  seem 
to  be  what  are  called  "promissory  represen- 
tations," looking  to  the  future  as  to  what 
can  be  done  to  the  property,  how  profitable 
It  was,  and  how  much  could  be  made  by  the 
Investment  Representations  which  merely 
amount  to  a  statement  of  opinion  go  for 
nothing.  One  who  relies  on  such  affirma- 
tions made  by  a  person  whose  interest  might- 
prompt  him  to  invest  the  property  with  ex- 
aggerated value  does  so  at  his  peril,  and 
must  take  the  consequences  of  his  own  im- 
prudence. Cash  Register  Co.  v.  Townsend, 
137  N.  C.  652,  50  S.  E.  306,  70  h.  R.  A.  349; 
Kerr  on  Fraud  and  Mistakes,  p.  83. 

[3]  Again,  the  evidence  fails  to  show  that 
tbe  plaintiff  relied  upon  the  representations 
<xf  the  defendant.  On  the  contrary,  the 
plaintiff's  own  evidence  shows  that  he  wrote 
tbe  paper  writing  dated  December  26,  1010, 
mailed  it  to  the  defendant,  and  demanded 
tlie  execution  of  it  or  the  return  of  his  check. 
Tliis  demand  was  complied  with  by  the  de- 
fendant in  his  letter  of  January  2,  1911, 
'vrlio  says: 

''I  am  not  only  signing  it,  bat  I  have  got  a 
good  man  to  sign  it  with  me,  who  owns  $6,000 
stock  in  this  company  and  has  as  much  faith 
in  the  undertaking  as  I  have.  Inclosed  you  will 
find  certificate  of  stock  for  ten  shares,  whidi 
I  liope  you  will  draw  dividends  on  for  a  number 
of  years." 

oniis  certificate  of  stock  was  issued  by 
the  Southern  Lime  &  Fertilizer  Works,  and 
tbe  plaintiff  accepted  and  retained  it  This 
]0  Inconsistent  with  the  theory  that  the 
plaintiff  relied  upon  any  representations 
made  by  the  defendant  in  the  original  nego- 
tiations for  the  sale  of  the  stock.  Hamrick 
▼.  Bogg,  12  N.  C.  850;  Stafford  v.  Newsom, 
81  :N.  C.  500:  JdcEntire  v.  McEntire,  43  N 
C-   297;  Gerkhis  v.  Williams,  48  N.  C.  12. 

'Fh&i,  again,  there  is  no  evidence  in  this 
case  which  tends  sufficiently  to  prove  that 
tlte  defendant  not  only  made  the  false  rep- 
resentations, but  knew  them  to  be  false  and 
made  them  with  the  intention  to  deceive. 


In  Terault  v.  Seip,  158  N.  0.  363,  74  S.  E. 

3,  it  is  said'.^ 

*^or  can  fraud  exist  where  the  intent  to  de- 
ceive does  not  exist;  for  it  is  emphatically  the 
action  of  the  mind  that  gives  it  existence. 
♦  ♦  •  It  is  not  sufficient  that  the  representa- 
tion be  false  in  *  *  *  fact;  the  defendant 
must  be  guilty  of  a  moral  falsehood.*' 

2.  The  second  cause  of  action  is  based  up- 
on the  allegations  that  the  defendant,  by 
false  and  fraudulent  representations,  pre- 
vented the  plaintiff  from  presenting  his  stock, 
and  demanded  payment  therefore  tmder  the 
contract  of  December  26th. 

This  issue  was  properly,  submitted  to  the 
Jury,  and  has  been  found  by  them  in  favor 
of  the  defendant  The  evidence  in  this  re- 
spect was  conflicting,  and  we  find  no  excep- 
tion to  it  that  needs  discussion. 

The  diarge  of  his  honor  was  full  and 
clear  in  respect  to  this  issue,  and  free  from 
error. 

No  error. 


(168  N.  C.  340) 
ROSSER  V.  BYNUM  &  SNIPES.    (No.  138.) 

(Supreme  Court  of  North  Carolina.    March  3. 

1915.) 

1.   ACCOBD     AND     SATISFAOnON     ^=»11— ACTS 

CoNSTiTimiro. 

A  creditor  receiving  and  collecting  a  check 
sent  by  his  debtor  on  condition  that  it  shall 
be  in  full  paym^t  for  a  disputed  account  in 
bound  thereby,  and'  the  transaction  is  an  ac- 
cord and  satisfaction. 

[Ed.  Note.~For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  {|  75-82;  Dec  Dig. 
<ds>ll.j 

2.  AccoBD    AND    Satisfaction    ^s927— Acts 
Constituting. 

Where  a  buyer  of  lumber  sent  to  the  seller 
a  check  for  a  specified  sum,  with  the  words 
*for  Ibr.  to  date,**  before  any  dispute  had 
arisen  as  to  the  amotunt  due.  and  the  seller 
collected  the  check,  the  question  whether  the 
transaction  was  an  accord  and  satisfaction  and 
binding  on  tbe  seller  was  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  {§  31,  50,  83,  97,  110. 
135,  150;    Dec.  Dig.  «=>27.]    . 

3.  Tbial  ^=»235— Evidencb— Instbxtctions. 

Testimony  of  the  drawer  of  a  check  that 
certain  words  were  on  the  check  when  received 
by  the  payee,  and  testimony  of  the  payee  thai 
the  words  were  not  on  the  check  when  received 
by  him,  must  be  submitted  to  the  jury  with- 
out comment  as  to  the  existence  and  applies 
bility  of  negative  and  positive  testimony,  ami 
it  was  error  to  charge  that  the  testimony  of  th<' 
existence  of  the  words  on  the  check  was  posi- 
tive testimony  and  entitled  to  more  weight 
than  the  testimony  that  the  words  were  not 
on  the  check,  which  was  negative  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  530-541,  543-«8»  551;  Dec.  Dig.  <S=> 
235.] 

4.  Evidence    ^=s»111— Belbvanot    ov    Bvi> 

DENGE. 

On  the  issue  of  the  existence  of  the  words 
''for  Ibr.  to  date"  on  the  face  of  a  check  drawn 
by  a  buyer  of  lumber  to  the  seller,  evidence  of 
similar  words  by  the  drawer  on  other  checks, 
to  show  a  custom  by  him  to  make  such  entries, 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  §{  247-253:    Dec  Dig.  <8s»lll.] 


^soFor  other  cases  tee  same  topie  and  KJEBY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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Appeal  from  Superior  Court:,  Lee  CJounty; 
Peebles,  Judge. 

Action  by  one  Rosser  against  Bynum  & 
Snipes.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

Plaintiff  offered  evidence  tending  to  show 
that,  during  1011,  beginning  in  May,  he  sold 
and  delivered  to  defendants  an  amount  of 
lumber  at  a  stipulated  price,  and  the  balance 
due  thereon  was  $107.01.  Defendant  plead- 
ed payment,  and,  in  support  of  the  plea,  there 
was  evidence  tending  to  show  that  the  lum- 
ber was  all ,  delivered  prior  to  August  31, 
1911,  and  defendant  put  in  evidence  a  check 
of  defendant's  on  Bank  &  Trust  Company  in 
plaintiff's  favor,  of  date  August  31st,  for 
$392.73.  On  face  of  said  check  were  the 
words  **For  Ibr.  to  date" ;  offered  testimony 
tending  to  show  that  said  check  had  been 
paid  plaintiff  and  that  the  word  "Ibr."  meant 
lumber.  In  reference  to  this  check  and  the 
entry  thereon,  the  court  held  that,  if  the  Jury 
should  find  that  "Ibr."  meant  lumber  and  was 
on  the  check  when  plaintiff  took  it,  that 
closed  every  particular  of  indebtedness  for 
lumber  up  to  that  date  and  plaintiff  could 
not  recover  unless  he  showed  that,  after  that 
time,  more  lumber  was  delivered.  Plaintiff 
excepted. 

There  was  evidence  of  plaintiff  to  the  effect 
that  there  was  indebtedness  for  lumber  and  a 
balance  still  due  thereon  over  and  above  the 
amount  covered  by  defendant's  checks.  Plain- 
tiff testified  further  that  the  word  "Ibr."  was 
not  on  the  check  of  August  31st,  when  the 
same  was  drawn  or  taken  by  him.  Defend- 
ant F.  R.  Snipes  testified  that  said  words 
were  on  the  check  when  same  was  taken  by 
plaintiff,  and  defendant  was  allowed,  over 
plaintiff's  objections,  to  introduce  a  number 
of  other  checks,  drawn  by  defendant,  showing 
lumber  entries  thereon  and  tending  to  show 
a  custom  of  defendant  to  make  entries  of 
that  kind  on  checks  given  in  the  course  of  its 
business  and  of  this  transaction.  Plaintiff 
excepted. 

In  reference  to  the  word  "Ibr.,"  appearing 
on  the  check,  and  the  testimony  in  reference 
thereto,  the  court  concerning  other  things 
charged  the  Jury  as  follows: 

''Now  the  defendant  pleaded  payment,  and 
he  says  he  paid  this  check.  The  burden  upouN 
that  issue  is  upon  the  defendant  He  must  sat- 
isfy you  by  the  greater  weight  of  evidence  that 
this  check  was  given  for  that  lumber,  and  that 
those  words  Ibr.  to  date'  mean  for  lumber,  and 
that  those  words  were  written  on  there  at  the 
time  when  the  check  was  accepted  by  the  plain- 
tiff. The  plaintiff  swears  that  those  words 
were  not  on  there.  The  law  says  that  when  one 
man  swears  to  a  negative  fact  and  another 
swears  to  a  positive  fact,  If  they  are  both  men 
of  equal  credibility,  the  jury  ought  to  give  more 
weignt  to  a  man  who  swears  to  a  positive  fact 
than  a  man  who  swears  to  a  negative  fact,  for 
instance,  if  a  witness  were  to  go  on  the  stand 
and  say  that  he  was  in  the  courthouse  yester- 
day, and  Sheriff  Petty  was  in  the  courthouse, 
and  another  should  go  on  the  stand  and  swear 
that  he  was  in  the  courthouse  yesterday,  and 
Sbttiff  Petty  was  not  in  there,  the  laws  says,  i 


both  sides  being  of  equal  credibility,  you  ought 
to  give  more  faith  to  the  one  who  swore  that 
Sheriff  Petty  was  in  the  courthouse  than  the 
one  who  swore  that  he  was  not,  becanse  he 
might  have  been  there  and  the  man  not  have 
seen  him  or  not  had  his  attention  called  to  it, 
and  he  might  have  been  honestly  mistaken, 
whereas  a  man  who  swears  that  he  was  in 
there  could  not  .be  mistaken.  Petty  was  either 
here,  or  else  that  man  told  a  willful  falsehood. 
Now,  here  Rosser  swore  that  those  words  were 
not  on  there  when  he  accepted  the  checlc 
Snipes  swears  tliat  they  were  on  there.  Here 
is  one  man  swearing  to  a  negative  and  one  to 
a  positive  fact,  and  it  is  for  you  to  say  whidi 
one  is  right  and  which  one  is  wrong." 

Plaintiff  excepted. 

There  was  verdict  for  defendant.  Judgment, 
and  plaintiff  appealed,  formally  assigning  for 
error  the  exceptions  above  noted. 

A.  A.  F.  Seawell,  of  Sanford,  and  W.  D. 
Slier,  of  Siler  City,  for  appellant  Williams 
&  Williams,  of  Sanford,  for  appellee. 

HOKE,  J.  We  do  not  concur  in  the  view 
of  the  trial  Judge  that,  if  the  words  **lbr.  to 
date"  were  on  the  check  of  August  31st  when 
plaintiff  took  it,  they  would  necessarily  con- 
clude as  to  every  particular  of  indebtedness 
for  lumber  up  to  that  date. 

[1]  It  is  well  recognized  that  when,  in  case 
of  a  disputed  account  between  parties,  a 
check  is  given  and  received  clearly  purport- 
ing to  be  in  full,  or  when  such  a  check  Lb 
given  and,  from  the  fiicts  and  attendant  cir- 
cumstances, it  clearly  appears  that  it  is  to 
be  received  in  full  of  all  indebtedness  of  a 
given  cliaracter  or  all  indebtedness  to  date, 
the  courts  will  allow  to  such  a  payment  the 
effect  contended  for.  The  position  is  very 
well  stated  in  Aydlett  v.  Brown,  153  N.  G. 
334,  69  S.  E.  243,  as  follows,  "When  a  cred- 
itor receives  and  collects  a  check  sent  by  his 
debtor  upon  condition  that  it  shall  be  in  fall 
for  a  disputed  account,  he  may  not  there- 
after repudiate  the  conditions  annexed  to  the 
acceptance,"  and  is  upheld  and  approved  in 
numerous  decisions  of  the  court  Armstrong 
V.  Lonon,  149  N.  G.  435,  63  S.  E.  101 ;  Kerr 
V.  Sanders,  122  N.  G.  635,  29  S.  E.  943 
Pruden  v.  R.  R.,  121  N.  C.  511,  28  S.  E.  349 
PeUt  V.  Woodlief ,  115  N.  G.  125,  20  S.  B.  208 
Koonce  v.  Russel,  103  N.  G.  179,  9  S.  B.  316 
A  proper  consideration  of  these  and  other 
cases  on  the  subject  will  disclose  that  such 
a  settlement  is  referred  to  the  principles  of 
accord  and  satisfaction,  and,  unless  the  lan- 
guage and  the  effect  of  it  is  clear  and  ex- 
plicit, it  is  usually  a  question  of  intent  to  be 
determined  by  the  Jury. 

[2j  On  perusal  of  the  record,  we  do  not  find 
that  any  dispute  had  arisen  between  the  par- 
ties when  this  check  was  given,  and,  applying 
the  doctrine  as  stated,  we  do  not  think  the 
words,  if  they  were  on  the  check  when  re- 
ceived, are  sufficiently  definite  or  conclusive 
to  be  allowed  the  effect  given  them  by  his 
honor,  and  that  the  question  should  be  refer- 
red to  the  Jury  as  to  the  intent  of  sudi  an 
entry,  and  we  must  hold  that  there  was  error 
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in  tlie  charge  In  reference  to  the  testimony 
bearing  on  this  matter. 

[3]  As  to  the  second  proposition,  the  writ- 
ers on  evidence  lay  it  down  as  the  general 
rule  that  positive  evldehce  is  entitled  to  more 
weight  than  negative  evidence  (Moore  on 
Facts,  pp.  1337,  1338),  and  our  decisions  hold 
that,  while  a  Judge  is  not  required  to  lay  this 
down  as  a  rule  of  law,  it  will  not  be  consider- 
ed as  reversible  error  when  he  does  this  in 
proper  instances.  State  v.  Murray,  139  N. 
C.  540,  61  S.  E.  775 ;  Glenn  v.  Bank,  70  N. 
C.  101;  Smith  v.  Mcllwaine,  70  N.  C.  287.' 
But,  on  the  facts  presented  here,  this  is  not 
a  case  of  positive  and  negative  evidence, 
within  the  meaning  of  the  rule.  Smith  v. 
Mcllwaine,  supra;  Reeves  v.  Polndexter,  53 
N.  C.  308. 

In  Smith's  Case,  it  was  held: 

"A  plaintiff  being  examined  in  his  own  be- 
half, and  swearing  that  the  defendant  promised 
to  pay  a  certain  debt,  the  defendant  swearing 
that  he  made  no  such  Dromise,  beth  witnesses 
being  of  equal  credibility,  is  not  entitled  to 
have  the  ^ury  charged  by  the  court  that,  as  a 
rule  of  evidence,  the  positive  testimony  was  en- 
titled to  more  weight  than  the  negative  testi- 
mony. Such  rule  is  subject  to  so  many  excep- 
tions, as  not  to  be  of  much  practical  use,  and, 
if  carelessly  administered,  may  work  much  mis^ 
chief." 

And  in  Reeves'  Case  that: 

"Where  A.  swears  that  B.,  C,  and  D.  had 
an  important  conversation  together,  and  D. 
swears  that  no  such  conversation  took  place, 
it  was  held  that  the  rule  giving  preference  to 
affirmative,  over  negative,  testimony,  does  not 
Apply*  for,  there  being  a  direct  contradiction, 
the  jury  must  be  guided  by  other  tests  in  aa- 
<*ertaining  the  truth." 

And  Judge  Manly  delivering  the  opinion,  in 

Illustration  of  the  principle,  said: 

"With  respect  to  the  rule  it  is  clear  that  its 
applicabilltv  to  any  state  of  facts  must  depend 
apon   whether  the  negative  testimony  can   be 
attributed   to  inattention,   error,   or   defect  of 
memory.    1  Stark,  517.     If  two  persons  admit 
they  were  in  a  room  together,  and  one  swears 
that  while  there  he  heard  a  dock  in  the  room 
strike,  and  the  other  swears  that  he  did  not 
hear  it,  it  is  a  case  for  the  application  of  the 
rule,  according  to  all  elementary  writers.     But 
in  the  case  supposed,  if  two  persons  were  placed 
Id  a  room  where  a  clock  was,  for  the  express 
purpose  of  ascertaining  by  their  senses  whether 
It  would  strike  or  not,  a  variance  between  their 
testimony  could  not  be  well  attributed  to  mis- 
take or  inattention,  and  the  real  question  would 
be  as  to  the  credit  of  the  witnesses.     In  the 
case  before  us,  the  defendant  proves  by  a  wit- 
ness that  the  parties  held  a  certain  conversa- 
tion, in  which  a  witness,  previously  introduced 
bjr    the    plaintiff,    partidpated,    and    plaintiff's 
neitness,   oeing  recalled,  denies  that  any   such 
conversation  was  held;    this  is  not  a  question 
between    affirmative    and    negative    testimony, 
wherein   the  latter  may  be   ascribed  to  inat- 
tention, but  it  is  a  question  between  witnesses 
iv^ho  contradict  each  other,  and  the  question  is: 
Xo  which  side,  under  all  the  drcumstances,  is 
credit  due?" 

In  the  case  before  us  there  is  a  direct  con- 
tradiction between  the  witnesses  on  a  ma- 
terial fact  to  which  their  attention  was  di- 
rected, and  the  issue  should  have  been  sub- 
mitted to  the  jury  without  comment  as  to  the 


existence  and  application  of  the  rule  refer- 
red to. 

[4]  On  the  disputed  question  as  to  the  ex- 
istence of  the  entry,  "Ibr.  to  date,"  on  the 
face  of  the  check,  we  think  his  honor  cor- 
rectly ruled  that  significant  and  similar  en- 
tries by  defendant  on  other  checks  and  tend- 
ing to  show  a  custom  to  make  such  entries  by 
the  parties  in  this  and  transactions  of  like 
nature  was  competent,  and  that  the  same 
were  properly  received  in  evidence.  Parrott 
V.  R.  R.,  140  N.  C.  54e-549,  53  S.  B.  432,  cit- 
ing 1  Wigmore,  §  92;  Mathias  v.  O'Neill,  94 
Mo.  527,  6  8.  W.  253. 

For  the  reasons  stated,  we  are  of  opinion 
that  reversible  error  has  been  shown,  and 
plaintiff  is  entitled  to  a  new  trial  of  the  is- 
sues. 

Error. 

(m  N.  C.  208) 

H.  WEILL  &  BROS.  v.  DAVIS.     (No.  145.) 

(Supreme  Court  of  North  Carolina.    March  3, 

1915.) 

1. .  MoBTGAOBS   ^=»340— Assignment— Opbba- 

TION  AS  TbANSFEB  OF  LAND. 

An  assignment  of  a  mortgage  operates  upon 
the  security,  and  not  the  land  itself,  being  in- 
sufficient to  vest  the  legal  title  in  the  assignee 
that  is  necessary  to  support  a  power  of  sale; 
but  where  there  was  sufficient  reference  to  the 
land  in  the  assignment  and  a  manifest  inten- 
tion of  the  assignor  to  convey,  since  he  as  mort- 
gagee had  a  legal  title,  title  passed  sufficient  to 
sustain  a  power  of  sale  in  the  assignee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |§  1036-1038;   Dec  Dig.  <8s»340.] 

2.  MoBTGAOEs    ^=>224—- Assignment --CoN- 

STBUCTION  AB  TBANSFEB  OF  LAND. 

Where,  in  an  assignment  of  a  mortgage,  it 
is  clear  that  title  to  the  land  itself  was  intend- 
ed to  pass,  as  well  as  to  the  security,  the  form 
of  expression  is  immateriaL 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §|  501-595,  507;  Dec.  Dig.  «s>224.1 

3.  Mobtgages   ^s»241  — Assignment  — Con - 
STBUonoN  AS  Tbansfbb  of  Land. 

In  deciding  whether  an  assignment  of  a 
mortgage  by  reference  to  the  land  itself  passed 
legal  title  thereto,. the  whole  instrument  must  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §|  624-626;    Dec  Dig.  ^s>241.] 

4.  Mobtgages  ^=:»33d— Powsb  of  Saud— Ex- 
tent. 

The  power  to  sell  land  given  to  a  mort- 
gagee depends  strictly  upon  me  estate  limited 
to  htm  in  the  mortgage,  such  a  power  being  ap- 
purtenant and  not  in  gross. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §  1013:    Dec  Dig.  ^s»383.] 

5.  Covenants  ^=»21—Constbuotion— Estate 
Conveyed. 

A  general  covenant  will  be  restricted  to  the 
estate  and  premises  purported  to  be  conveyed, 
and  cannot  be  construed  to  enlarge  the  estate 
granted. 

[Ed.  Note. — ^I^^or  other  cases,  see  Covenants, 
Cent  Dig.  |  20;    Dec.  Dig.  <g=»21.] 

6.  Deeds    ^s993—C0N8TBn€Ti0N— Intent    of 
Pabties. 

Rules  of  construction  of  instruments,  such 
as  deeds,  do  not  prevent  the  ascertainment  of 
the   intention   of  the  parties;    that  being  the 
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cardinal  object  of  the  application  of  the  rules 
themselvea. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  §§  231,  232 ;   Dec.  Dig.  <8=>93.I 

7.    MOBTGAGES  ^=»340— POWEB  OF  SaLB—WhO 

Mat     Execute  —  Assignment  —  Constbuo- 

TION. 

In  an  asaignment  of  a  mortgage,  where  ex- 
press reference  was  made  to  the  land  as  part  of 
the  consideration  of  the  assignment,  and  as  *'the 
premises  therein  conveyed"  (in  the  mortgage  to 
the  assignors)  and  where  words  of  inheritance 
were  used  in  connection  with  whatever  was  con- 
veyed thereby,  where  the  assignors  covenanted 
for  seisin  in  fee  and  right  to  convey,  against  in- 
cambrances,  and  of  warranty,  and  whercf  words 
appropriate  to  the  conveyance  of  land  were 
ased.  and  the  grant  was  expressed  to  carry  full 
power  to  sell  the  land  and  apply  the  proceeds  to 
the  mortgage  d'.bt,  the  intention  of  the  assign- 
ors to  convey  the  land  by  assignment  of  the 
mortgage  was  effectually,  expressed,  so  as  to  au- 
thorize the  assignee  to  exercise  the  power  of 
sale  in  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent.  Dig.  H  1036-1038;   Dec.  Dig.  (d»340.] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;  Bond,  Judge. 

Action  by  H.  Weill  A  Brothers  against  D. 
O.  Davis.  Judgment  for  defendant,  and 
plaintiffs  appeaL     Reversed. 

Tlie  facts  of  the  case  are  these:  W.  H« 
Davis  conveyed  certain  land  to  D.  G.  Davis, 
who  alleged  that  the  deed  did  not  include 
all  of  the  land  contracted  to  be  sold  and  con- 
veyed to  him.  He  executed  a  mortgage  to  W. 
H.  Davis  to  secure  the  purchase  money,  or 
a  part  thereof,  consisting  of  three  notes, 
amounting,  in  lUl,  to  $500.  These  potes  and 
the  mortgage  were  assigned  by  W.  H.  Davis 
and  wife  to  James  M.  McGee,  trustee,  who 
sold  the  land,  after  due  advertisement  un- 
der the  power  contained  in  the  mortgage,  and 
executed  a  deed  for  the  same  to  the  plain- 
tiffs, who  were  the  purchasers.  The  follow- 
ing verdict  was  returned  by  the  jury: 

''(1)  What  sum  is  due  by  defendant,  D.  G. 
Davis,  on  notes  referred  to  in  complaint?  An- 
swer :  $500  and  interest  from  October  30,  1906. 
(2)  Did  W.  H.  Davis  agree  to  convey  to  defend- 
ant, D.  G.  Davis,  land  which  was  not  included 
within  the  boundaries  of  deed  made  in  pursu- 
ance of  said  contract?  Answer:  Yes.  (3)  If 
so,  what  damage,  if  any,  did  the  defendant,  D. 
G.  Davis,  sustain  thereby?  Answer:  $550.  (4) 
What  was  the  rental  value  of  land  described  in 
complaint  that  defendant  kept  possession  of 
during  year  1914?  Answer:  $75.  (5)  Are 
plaintiffs  the  owners  and  entitled  to  the  posses- 
sion of  lands  described  in  the  complaint?  An- 
swer: No." 

The  court  adjudged  that  the  assignment  of 
W.  H.  Davis  and  wife  and«the  deed  of  James 
M.  McGee,  trustee,  to  the  plaintiffs,  were  void 
and  of  no  effect,  and  that  the  mortgage  by  D. 
G.  Davis  to  W.  H.  Davis  and  wife  be  cancel- 
ed as  having  been  satisfied,  as  appeared  from 
the  verdict;  the  Judge  holding  that  the  as- 
signment did  not  confer  any  power  on  James 
M.  McGee  to  sell  under  the  mortgage,  and 
that  plaintiff  acquired  no  right  superior  to 
that  of  the  defendant,  D.  G.  Davis.  The 
:i«.M*eement  of  the  parties  as  to  the  question 


involved  and  the  assignment  of  W.  H.  Davis 
and  wife  to  James  M.  McGee  are  as  follows: 


««i 


'Plaintiffs  claim  title  under  an  assignment  of 
a  mortgage  from  one  W.  H.  Davis  to  James 
McGee,  trustee,  and  a  deed  from  McGee,  as- 
signee, to  the  plaintiffs'  in  foreclosure  of  the 
mortgage.  It  is  ae:reed  that  if  the  assignment  is 
sufficient*  to  authorize  the  said  McGee,  truste^ 
to  make  the  sale  and  pass  the  title  of  the  land 
to  the  plaintiffs,  they  are  the  owners  of  the 
land;  if  the  assignment  was  not  sufficient  to 
authorise  McGee,  trustee,  to  make  the  sale  and 
pass  the  title,  the  plain tiflPJs  are  not  the  owners 
of  the  land. 

**The  assignment  was  duly  registered  in  the  of- 
fice of  the  register  of  deeds  in  said  Wayne  coun- 
ty on  the  20th  day  of  June,  1913,  Book  115, 
page  359.  and  is  in  these  words  and  figures: 
**North  Carolina,  Wayne  County. 

**This  indenture,  made  this  20th  day  of  June, 
1913,  bv  and'  between  W.  H.  Davis  and  wife, 
Louvenie  E.  Davis,  of  the  county  of  Wayne, 
state  of  North  Carolina,  parties  of  the  first 
part,  and  James  M.  McGee^  trustee,  of  said 
county  and  state  of  North  CaroliniL  party  of 
the  second  part  witnesseth :  That,  whereas,  the 
said  parties  of  the  first  part  are  the  holders  of 
two  certain  notes  amounting  to  $600  and  secur- 
ed by  first  mortgage  on  real  estate  to  secure  the 
payment  of  the  same,  which  mortgage  deed  is 
duly  recorded  in  the  registry  of  Wayne  county, 
in  Book  91,  at  page  262.  Said  parties  of  the 
first  part  for  and  in  consideration  of  the  prem- 
ises therein  conveyed  and  the  sum  of  $10.00, 
have  bargained  and  sold  and  by  these  presents 
doth  bargain  and  sell  said  notes  and  securities 
thereto  belonging  to  the  said  W.  H.  Davis  and 
wife,  Louvenie  E.  Davis,  their  heirs  and  assigns. 
And  the  said  parties  of  the  first  part  covenant 
to  and  with  the  said  party  of  the  first  part,  that 
they  are  seised  of  said  premises  in  fee,  and  have 
right  to  convey  the  same  in  fee  simple,  and  that 
the  same  is  free  from  any  incumbrances  what- 
ever, and  that  they  will  warrant  the  title  to  tiie 
same  against  the  lawful  claims  of  all  persons 
whatsoever.  Granting  to  the  said  parties  of 
the  first  part,  their  heirs,  executors  and  as- 
signs, full  power  and  authority  to  advertise 
said  lands  agreeable  to  the  terms  of  said  mort- 
gage and  apply  the  proceeds  of  the  said  sale  to 
the  discharge  of  said  debt  and  interest  on  the 
same,  and  anv  surplus  pay  to  the  said  D.  6. 
Davis  and  wife,  agreeably  to  the  terms  thereof. 
In  testimony  of  which  llie  said  parties  of  the 
first  part  have  hereunto  set  theur  hands  and 
seals  the  day  and  year  first  above  written. 

"W.  H.  Davis.         [Seal.1 
"Louvenie   Davis.    [Seal.]" 

"Probate  in  regular  form." 

"His  honor,  being  of  opinion  that  the  assign- 
ment was  insufllcient  to  authorize  the  assignee 
to  make  the  sale  and  pass  the  title  of  the  land, 
answered  the  issue  as  a  matter  of  law  as  fol- 
lows :  Are  plaintiffs  the  owners  and  entitled  to 
the  possession  of  the  land  described  in  com- 
plaint?   Answer:  No." 

Plaintiffs  excepted  and  assigned  as  error 

that: 

'His  honor  erred  in  holding  as  a  matter  of 
law  that  the  assignment  was  insufficient  to  au- 
thorize McGee  to  make  the  sale  and  pass  the 
title  to  the  plaintiff,  and  in  answering  the  issue 
as  above  set  out'' 

Dortch  &  Barham,  of  Goldsboro,  for  appel- 
lants. D.  H.  Bland  and  H.  B.  Park«r«  botb 
of  Goldsboro,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  contention  of  the  defend- 
ant, and  the  court  held  in  accordance  there- 
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with,  is  that  the  assignment  of  W.  H.  Davis 
and  wife  to  James  M.  McGee  operated  only 
npon  the  mortgage  as  a  security  for  the  debt, 
and  not  upon  the  land  itself,  which  is  neces- 
sary to  be  conveyed  in  order  that  the  power 
of  sale,  which  is  appendant,  or  appurtenant, 
to  the  legal  title,  may  pass  to  the  assignee. 
This  statement  of  the  law  is  abstractly  corn 
rect,  but  it  does  not  apply  to  this  case,  as  we 
hold  that  there  is  a  sufficient  reference  to  the 
land  in  this  assignment  to  pass  the^legal  title 
thereto,  and  consequently  the  power  of  sale 
to  James  M.  McGee.  Speaking  to  this  ques- 
tion, in  Williams  v.  Teachey,  85  N.  C.  402, 
Chief  Justice  Smith  said: 


♦«i 


It  is  just  as  necessary  to  the  operation  of  a 
convevance  that  its  subject-matter  should  be 
specified,  as  the  names  of  the  parties  between 
whom  it  operates.  The  assignment  of  a  note  se- 
cured by  mortgage  carries  with  it  the  mortgage 
security,  the  mortgagee  being  then  a  trustee  for 
the  owner  of  the  note,  the  trusts  of  which  may 
be  enforced,  and  we  are  not  prepared  to  say 
that  an  assignment  of  the  mortgage  deed  Is 
more  than  an  expression  in  terms  of  what  is 
implied  in  law  from  the  act  of  assiminff  the 
debt  secured.  Hyman  v.  Devereux,  o3  N,  C. 
624 ;  1  Jones  Mortg.  {  805.  We  are  aware  that 
in  many  of  the  states  the  strict  legal  relations 
of  the  parties  resulting  from  the  making  of  a 
mortgage  have  been  changed,  *for  the  most  part 
by  statute,'  remarks  a  recent  author,  'so  that  a 
mortgage  is  regarded  as  a  mere  pledge,  and 
the  rights  and  remedies  under  it  are  wholly 
equitable,  so  that  a  second  system  has  f^rown 
out  of  the  first'  1  Jones,  Mortg.  {  17.  It  is 
held  that  the  mortgage,  though  conveying  land, 
passes  but  a  chattel  interest,  incidental  to,  and 

Eartaking  of,  the  nature  of  tne  debt  intended  to 
e  protected,  and  hence  upon  the  death  of  the 
mortgagee  it  may  be  assigned  by  his  personal 
representative.  •  •  •  Such  is  not  the  law  in 
this  state,  and  the  distinction  is  maintained  be- 
tween the  legal  estate  in  the  mortgagee  and  the 
equitable  estate  in  the  mortgagor  created  by  the 
execution  of  the  mortgage  deed,  while  the  latter 
is  subject  to  dower  and  to  sale  under  execution. 
Hemphill  v.  Ross.  66  N.  O.  477 ;  Ellis  v.  Hus- 
sey,  66  N.  a  501;  Isler  v.  Koonce,  81  N.  O. 
878." 

The  court  then  decides  that  an  assignment 
which  does  not  in  terms  profess  to  act  upon 
the  land,  the  subject-matter  of  the  deed  of 
mortgage,  nor  upon  the  estate  or  interest 
which  the  assignor  may  have  therein,  but 
only  upon  the  mortgage  itself,  is  not  suffi- 
cient to  pass  the  land,  or  the  legal  title  there- 
to, and  the  power  of  sale,  which  is  only  an  in- 
cident, does  not  therefore  pass.  It  will  be 
foand  that  the  cases,  upon  which  the  defend- 
ant relies,  are  like  Williams  v.  Teachey,  in 
respect  to  the  fact  that  the  words  of  the  as- 
signment in  all  of  them,  with  perhaps  one  ex- 
ception, are  identical,  or  substantially  so, 
with  those  used  in  the  assignment  construed 
in  that  case,  as  they  referred  only  to  the 
mortgage  itself,  without  any  sufficient  inclu- 
sion of  the  land  or  the  legal  title  therein,  and 
in  the  excepted  case,  when  first  here.  Justice 
Connor  said: 

'The  exceptions  raise  two  questions  of  law: 
'(1)  Can  the  administrator  buy  up  the  outstand- 
ing mortgages  on  his  intestate's  land  and  then 
exercise  the  power  of  said  therein  to  foreclose 
the  heirs  of  his  intestate?  (2)  Can  the  assignee 
•f  a  mortgage  on  land  exezcise  the  power  of 


foreclosure  without  first  registerlag'the  assign- 
ment? If  the  expression  'buy  up  the  mort- 
gage' be  understood  as  simply  taking  an  'assign- 
ment of  the  mortgage,'  as  distinguished  from 
taking  a  conveyance  of  the  lan^  with  the  trans- 
fer of  the  power  of  sale  conferred  upon  the 
mortgagee,  it  is  settled  by  numerous  and  uni- 
form decisions  of  this  court  that  he  cannot  do 
BO.  Williams  v.  Teachey,  85  N.  C.  402 ;  Dam- 
eron  v.  Eskridge,  104  N.  C.  621  [10  S.  E.  700] ; 
Hussey  v.  Hill,  120  N.  O.  312  [26  S.  E.  919, 
58  Am.  St  Rep.  7891."  Morton  v.  Lumber  Co., 
144  N.  G.  31,  56  S.  E.  651. 

It  will  be  observed  that  the  language  of 
the  assignment  was  treated  as  "an  assign- 
ment of  the  debt  and  mortgage,"  which  would 
only  transfer  to  the  assignee. the  debt  and 
the  security  for  it,  as  in  Williams  v.  Teachey. 
It  does  not  seem  that  the  instrument  itself 
was  before  the  court,  as  the  case  was  heard 
upon  the  pleadings.  When  ^e  case  came 
here  the  second  time,  it  ai^peared  that  the 
bank  had  not  affixed  its  seal,  and  the  assign- 
ment was,  for  that  reason,  held  to  be  insuffi- 
cient as  a  deed  which  would  pass  the  legal  ti- 
tle. We  were  not  called  upon  to  construe  the 
words  of  the  assignment,  having  decided  the 
other  question  as  we  did,  and  the  writing, 
in  its  entirety,  was  not  brought  under  re- 
view. None  of  the  cases  holds  that  when 
the  language,  by  clear  intendment,  refers  to 
the  land,  as  embraced  by  the  assignment,  the 
land  or  legal  title  will  not  pass,  without  re- 
gard to  the  form  of  expression  used,  as  the 
latter  is  not  material,  if,  by  fair  and  rea- 
sonable construction*  It  appears  certainly 
what  was  meant. 

[3-7]  Hie  assignment  in  this  case  is  infor- 
mally drawn,  but  enough  appears  to  show 
that  in  making  it  the  parties  intended  it 
should  pass  the  land.  We  must  consider  the 
entire  instrument  in  order  to  determine 
what  thing  was  Intended  to  be  conveyed.  We 
may  concede  the  proposition  that  a  power  of 
sale  given  to  the  mortgagee  to  sell  the  land 
depends  strictly  upon  the  estate  Umited  to 
him  in  the  mortgage,  as  it  is  appendant,  or 
appurtenant,  and  not  a  power  in  gross  (31 
Cyc  1041),  and,  ahso,  that  a  general  covenant 
will  be  taken  as  restricted  to  the  premises 
and  estate  purported  and  intended  to  be 
conveyed,  and  to  protect  which  is  its  object, 
and  cannot  be  construed  so  as  to  enlarge  the 
estate  granted  (11  Cyc.  1059) ;  but  these  rules 
of  interpretation  do  not  prevent  us  from  as- 
certaining, from  the  language  used,  what  the 
parties  Intended  to  convey.  It  was  said  in 
Gudger  v.  White,  141  N.  G.  507,  54  S.  E.  886, 
citing  Kea  v.  Robeson,  40  N.  C.  878,  and 
Rowland  v.  Rowland,  93  N.  C.  214: 

"We  are  required  by  the  settled  canon  of 
construction  so  to  interpret  it  as  to  ascertain 
and  effectuate  the  intention  of  the  parties. 
Their  meaning,  it  is  true,  must  be  expressed  in 
the  instrument;  but  it  is  proper  to  seek  for  a 
rational  purpose  in  the  language  and  provisions 
of  the  deed  and  to  construe  it  consistently  with 
reason  and  common  sense.  If  there  is  any 
doubt  entertained  as  to  the  real  intention,  we 
should  reject  that  interpretation  which  plainly 
leads  to  injustice,  and  adopt  that  one  which 
conforms  more  to  the  presumed  meaning,  be- 
cause it  does  not  produce  unusual  and  unjust 
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results.  All  this  is  sabject,  however,  to  the  in- 
flexible rule  that  the  intention  must  be  gather- 
ed from  the  entire  instrument,  *after  looking/ 
as  the  phrase  is,  *at  the  four  corners  of  it.'  " 

This  was  approved  in  Bryan  v.  Eason,  147 
N.  O.  284,  61  S.  E.  71 ;  Triplett  v.  Williams, 
149  N.  a  394,  63  S.  E.  79,  24  L.  R.  A.  (N.  S.) 
514;  Beacom  v.  Amos,  161  N.  G.  357,  77  S. 
B.  407. 

It  is  pertinently  said,  in  Triplett  v.  Wil- 
liams, supra,  149  N.  C.  at  pages  397,  398,  63 
S.  E.  at  page  80  (24  L.  R.  A.  [N.  S.]  514): 

"All  parts  of  a  deed  should  be  given  due  force 
and  effect  *  *  *  Words  deliberately  put  in 
a  deed,  and  inserted  there  for  a  purpose,  are 
not  to  be  lightly  considered,  or  arbitrarily 
thrust  aside.  •  ♦  •  To  discover  the  intention 
of  the  parties  *is  the  main  object  of  all  construc- 
tions. When  the  intention  ox  the  parties  can  be 
ascertained,  nothing  remains  but  to  effectuate 
that  intention.'  ♦  ♦  •  The  inclination  of 
many  courts  at  the  present  day  is  to  regard  the 
whole  instrument  without  reference  to  formal 
divisions.  The  deed  is  so  construed,  11  possible, 
as  to  give  effect  to  all  its  provisions,  and  thus 
effectuate  the  intention  of  the  parties.  When 
an  instrument  is  informal,  the  interest  transfer- 
red by  it  depends,  not  so  much  upon  the  words 
and  phrases  it  contains,  as  upon  the  intention 
of  the  parties  as  indicated  by  the  whole  instru- 
ment"—citing  Elliott  V.  Jefferson,  133  N.  O.  215, 
45  S.  E.  558,  64  L.  R.  A.  135 ;  Salisbury  v. 
Andrews,  19  Pick.  (Mass.)  250;  Walsh  v.  HUl, 
38  Cal.  481 :  Mining  Co.  v.  Beckleheimer.  102 
Ind.  76,  1  N.  E.  202,  52  Am.  Rep.  645 ;  Doren 
V.  GiUum,  136  Ind.  134.  36  I^  B.  1101;  1 
Jones,  Real  Property,  {  568. 

By  this  wholesome  rule,  it  will  therefore 
be  seen,  we  are  permitted  to  ascertain  not 
only  what  estate  passes  by  the  deed,  but  al- 
so the  thing  intended  to  be  conveyed,  whether 
the  land  itself  or  simply  a  mortgage  of  it. 
The  general  sqppe  of  the  assignment  indicates 
that  the  first  parties,  W.  H.  Davis  and  wife, 
intended  to  part  witii  everything  and  to  re- 
tain nothing  in  themselves.  They  expressly 
referred  to  the  land  as  a  part  of  the  consid- 
eration and  as  ''the  premises  therein  con- 
veyed,*' that  is,  in  the  mortgage  to  them, 
where  it  was  fully  described ;  they  use  words 
of  inheritance  in  connection  with  the  thing 
conveyed,  which  Chief  Justice  Smith  thought 
important,  as  a  factor  in  determining  the 
meaning  in  Williams  v.  Teachey,  supra,  at 
page  405  of  85  N.  C,  and  the  assignor's  cov- 
enant "that  they  are  seised  of  said  premises 
in  fee  and  have  the  right  to  convey  the 
same."  Why  say  this,  if  the  land  itself  had 
not  been  conveyed?  There  are  also  cove- 
nants against  Incumbrances  and  of  warranty 
in  the  assignment,  and  finally  it  is  expressed 
in  so  many  words  that  the  grant  shall  carry 
full  power  and  authority  tx)  sell  the  lands 
and  apply  the  proceeds  to  the  payment  of 
the  debts  and  the  surplus  to  pay  to  D.  G. 
Davis,  none  of  which  could  be  done  if  the 
land  or  an  estate  therein  is  not  conveyed. 
The  intention  to  convey  the  land  is  so  mani- 
fest that  it  is  impossible  not  to  see  it,  unless 
we  close  our  eyes  to  the  terms  of  the  deed. 
Because  the  assignment  is  inartlficially 
drawn  is  no   reason  for  disappointing  the 


intention  of  the  parties,  if  otherwise  clearly 
and  sufiaciently  expressed.  We  should  not 
omit  reference  to  the  further  fact  that  words 
appropriate  to  convey  the  land  or  an  estate 
therein  are  also  used ;  that  is,  *'Said  parties 
have  bargained  and  sold  and  by  these  pres- 
ents do  bargain  and  sell  to  James  M.  Mc- 
Gee,"  which  immediately  follow  the  words, 
"the  premises  therein  conveyed,"  which  re- 
fer to  the  land  described  in  the  mortgage. 
While  we  wUl  adhere  to  the  principle  stated 
in  Williams  v.  Teachey,  supra,  and  cases  f<^- 
lowing  it,  the  difference  in  a  mortgage  of 
land,  as  considered  in  this  and  in  other 
states,  is  but  a  technical  one,  and  we  are 
not  disposed  to  carry  it  beyond  what  the 
words  of  the  instrument  imperatively  re- 
quire. It  is  sufficient  if  the  assignment  was 
intended  to  operate  upon  the  land,  and  not 
merely  upon  the  mortgage  itself  as  the  se- 
curity, which  would  be  no  more  than  is  im- 
plied by  an  assignment  of  the  debt  itself. 
Hyman  v.  Devereux,  68  N.  C.  624;  1  Jones 
on  Mortgages,  §  805;  Williams  v.  Teachey, 
supra,  at  page  404  of  85  N.  C. 

There  was  error  in  the  Judgment  of  the 
court,  and  it  is  reversed.  The  fifth  issue 
win  be  set  aside,  and,  upon  the  agreement  of 
the  parties,  judgment  will  be  entered  in  the 
court  below  for  the  plaintiffs,  to  the  effect 
that  they  are  the  owners  of  the  land  and  en- 
titled to  the  possession  thereof,  with  costs 
to  the  plaintiff. 

Reversed. 


(168  N.  c.  as) 

LOCKVILLE    POWER    CORPORATION    v. 

CAROLINA  POWER  &  LIGHT 

CO.     (No.   140.) 

(Supreme  Court  of  North  Carolina.    March  3, 

1915.) 

1.  Corporations  ^=»444r-DEBDs— EIxscxjtion. 

A  deed,  reciting  that  it  was  executed  July 
15,  1876,  by  the  D.  Mfg.  Co.,  and  was  made  in 
pursuance  of  a  resolution  of  the  D.  Mfg.  Co.* 
Gassed  by  its  stoclcholders,  and  the  deed  was 
signed  by  the  president  and  two  stoclcholders, 
attested  by  a  witness,  and  was  in  the  form  of 
a  deed  with  corporate  seal  attached,  was  suffi- 
ciently executed  both  at  common  law  and  un- 
der the  statutes  then  in  force.  Code,  §  685; 
Rev.  Code,  c.  26,  §  22. 

[Ed.  Note.— For  other  cases,  see  CorporationSt 
Cent  Dig.  §{  177^1781;   Dec.  Dig.  «=>444.] 

2.  Acknowledgment     ^=>2&— Sufficienct— 
Admission  in  Evidence. 

Probate  of  a  deed  "Personally  appeared 
before  me  F.,  probate  judge  for  said  county, 
W.,  the  subscribing  witness  to  the  foregoing  con- 
veyance, and  made  oath  according  to  law  that 
he  witnessed  the  execution  of  the  same  by  the 
parties  for  the  purpose  therein  set  forth.  Let 
this  deed  and  certificate  be  registered'*— signed 
by  F.,  as  probate  judge,  was  sufficient  for  its 
admission  m  a  suit  involving  the  holder^s  title. 
[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  H  151-150;   Dec.  Dig.  ^=>29.] 

3.  Deeds  ^s»86  —  Reoistbation  ^  Copt  op 
Seal. 

It  was  not  necessary  that  the  register  of 
deeds  copy  the  seal  of  a  corporation  deed  or 
make   an    attempted   imitation   thereof  on    tc« 
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book,  he  placing  on  the  book  in  brackets  in  lien 
of  the  seal,  tiie  words  "D.  Mfg.  Company,  North 
Carolina/'  which  taken  together  with  recitals  in 
the  deed  must  have  been  intended  to  signify  that 
there  was  a  seaL 

[Ed.  Note.— For  other  cases,  see  Deeds*  Cent 
Dig.  {  226;    Dec  Dig.  <9s»86.] 

4.  Advebse  Possession  ^=»T1— Oolob  of  Ti- 

TLB— Imperfect  Deed. 

Where  plaintiffs  held  under  what  purport- 
ed to  be  a  deed  of  a  former  owner,  alleged  im- 
perfections in  execution  and  probate  did  not 
prevent  its  being  color  of  title. 

[Ed.  Note—For' other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  415-^29;  Dec.  Dig.  «=s» 
71.] 

6.  EVIDKNCS      ^=:»353  —  DOCTTMENTABT      ETI- 

DENCE— Deeds. 

Where  plaintiff  held  under  a  deed  executed 
to  him  by  a  trust  company  and  beneficiaries  who 
signed  jointly  with  the  trust  company,  the  ob- 
jections that  the  wives  of  the  beneficiaries  had 
not  joined  went  to  the  amount  of  estate  con- 
veyed, and  not  to  the  admissibility  of  the  deed. 

[Ed.*  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  140^1428,  1430,  1431;  l>ec  Dig. 
^=^353.] 

6.  Husband  and  Wife  ^=9l&— Conyetanob 
of  Pbopsbtt  bt  Husband  —  Joindsb  by 
Wife. 

Where,  in  a  conveyance  of  property  by  a 
trust  company,  the  beneficiaries  joined  therein, 
not  for  the  purpose  of  conveying  title,  but  as 
recited  in  the  deed,  ''In  consideration  of  the 
Trust  Company  executing  this  conveyance,  the 
said  parties  agree  to  indemnity  and  save  harm- 
less the  Trast  Company  against  any  liability  it 
may  have  incurred  by  reason  of  its  having  ac- 
cepted or  held  the  title  or  by  having  executed 
this  conveyance,"  it  was  not  necessary  that 
the  wives  of  the  beneficiaries  should  have  joined. 
FKd.  Note. — For  oth^r  cases,  see  Husband  and 
Wife,  C^nt  Dig.  H  13,  16,  37,  84,  90-99,  283; 
Dec.  Dig.  ^=5>15.] 

7.  Appeal  and  Ebbob  ^3»1078— Waives  of 
EsBOB— Failube  to  Ubob  Objections. 

ElKceptions  not  brought  forward  in  appel- 
lant's brief  will  be  taken  as  abandoned. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4256-4261;  Dec  Dig.  «s» 
107a] 

Appeal  from  Superior  Court,  Chatham 
County ;  Coimor,  Judge. 

Action  by  the  LockvlUe  Power  Corporation 
against  the  Carolina  Power  ft  Light  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ant appeala    No  error. 

James  H.  Pou,  of  Raleigh,  and  W.  H.  Hayes, 
of  Pittsboro,  for  appellant  H.  A.  London  & 
Son,  of  Pittsboro,  and  Manning  &  Kitchin, 
of  Halelgh,  for  appellee. 

CLAKK,  C  J.  This  was  an  action  to  re- 
cover damages  by  reason  of  the  defendant's 
dam  backing  water  on  the  plaintifTs  land  and 
water  power  at  Lockville.  The  jury  found 
that  tbe  plaintiff  was  the  owner  of  the  land 
and  water  power,  and  that  the  defendant's 
Bock  horn  dam  wrongfully  ponded  water 
within  200  feet  of  the  plaintiff's  mill  site  at 
LockvlUe  and  awarded  damages  therefor. 

The  defendant's  main  contention  was  the 
Insufficient  execution  and  probate  of  two 
deeds  offered  in  evidence  by  the  plaintiff. 
One  deed  was  from  the  Deep  River  Manu- 


facturing Company  to  the  American  Iron  & 
Steel  Company  July  15,  1876,  and  the  other 
from  the  Virginia  Trust  Company  to  the 
plaintifT  dated  September  4,  1906. 

[1]  The  plaintiff  offered  in  evidence  the 
registered  copy  of  the  deed  of  the  Deep  River 
Manufacturing  Company  to  the  American  Iron 
&  Steel  Company  dated  July  15, 1876,  and  reg- 
istered in  Chatham  county,  where  the  land 
lay,  on  October  9,  1876.  Two  objections  were 
made  to  the  competency  of  this  deed  in  evi- 
dence: (1)  That  it  was  not  properly  executed 
as  the  deed  of  a  corporation.  (2)  That  the 
proof  of  its  execution  was  not  such  as  to  au- 
thorize its  probate  and  registration.  This  in- 
strument on  its  face  recites: 

*'This  deed  executed  July  15,  1876,  by  th« 
Deep  River  Manufacturing  Company,  party  of 
the  first  part"  «tc.,  and    tbis  deed  is  made  in 

Sursuance  of  a  resolution  of   the  Deep  River 
(anufacturing  Company  passed  by  its  stock- 
holders on  July  a,  1876.'^ 

It  appears  ther^ore  from  the  Instrument  it- 
self that  it  was  intended  as  a  deed,  and  that 
its  execution  was  authorized  by  a  resolution 
of  its  stockholders.  It  is  signed  by  the  presi- 
dent and  two  stockholders.  It  is  in  the  form 
of  a  deed,  and  its  corporate  seal  is  attached. 
The  execution  of  the  deed  was  sufficient  at 
common  law  and  under  the  statute  then  In 
force.  Code,  i  685 ;  Rev.  Code,  c  26,  {  22 ; 
Bason  v.  Mining  Co.,  90  N.  C.  417.  In  the  lat^ 
ter  case  the  court  cites  with  approval  Mora- 
witz  on  Corporations,  {  169: 

"If  a  contract  purporting  to  be  sealed  with 
the  seal  of  a  corporation  is  offered  in  evidence 
and  it  is  proved  to  have  been  signed  and  ex- 
ecuted by  the  proper  agent  the  presumption  is 
that  the  seal  was  also  regularly  affixed  by  the 
proper  authority,  and  a  contract  under  seal  ex- 
ecuted by  an  agent  within  the  scope  of  his  ap- 
parent powers  will  be  held  valid  and  binding 
upon  the  corporation  until  evidence  to  the  con- 
trary has  been  adduced." 

The  statute  then  in  force  provided: 

"Any  corporation  may  convey  land  and  all 
other  property  transferable  by  deed  of  bargain 
and  sale  or  other  proper  de^  sealed  with  the 
common  seal  and  signed  by  the  president  or 
presiding  member,  or  trustee,  and  two  other 
members  of  the  corporation  and  attested  by  a 
witness." 

This  deed  was  signed  by  the  president  of 
the  corporation  and  two  stockholders,  with 
the  common  seal  a^xed,  and  it  was  attested 
by  a  witness.  Bason  v.  Mining  Co.,  supra, 
has  been  dted  and  approved;  Clayton  v. 
Cagle,  97  N.  C.  802,  1  S.  B.  523;  Shaffer  v. 
Hahn,  111  N.  C.  8,  15  S.  B.  1033 ;  Heath  v. 
Cotton  MUls,  115  N.  C.  207,  20  S.  B.  369; 
Clark  V.  Hodge,  116  N.  C.  765,  21  S.  B.  562 ; 
Barcello  v.  Hapgood,  118  N.  C.  730,  24  S.  B. 
124 ;  Withrell  v.  Murphy,  154  N.  0.  82,  69  S. 
B.748. 

[2]  The  probate  of  the  deed  is  as  follows 

(after  reciting  the  state  and  county,  probate 

court,  and  date) : 

''Personally  appeared  before  me,  W.  F. 
Foushee,  probate  judge  for  said  county,  J.  H. 
Wissler,  a  subscribing  witness  to  the  forego- 
ing  conveyance   and   made  oath   according   to 
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law  that  he  witnessed  the  execution  of  same  by 
the  parties  for  the  purposes  therein  set  forth. 
Let  this  deed  and  certificate  be  registered.  Wil- 
liam F.  Foushee,  probate  judge. 

In  Quinnerly  v.  Quinnerly,  114  N.  C.  147, 19 

S.  E.  99,  it  is  said: 

*'There  was  no  evidence  to  show  that  the 
probate  here  was  insufficient.  The  presumption 
IS  that  it  was  properly  taken.  In  Starke  v. 
Btheridge,  71  N.  O.  245,  it  is  said :  'The  pro- 
bate of  a  deed  is  but  a  memorial  that  the  attest- 
ing witness  swore  to  the  factum  of  the  instru- 
ment by  the  parties  whose  act  it  purports  to 
be.  The  officer  who  takes  the  probate  does  not 
look  into  the  instrument  or  to  the  interests  ac- 
quired under  it,  and,  as  the  probate  is  ex  oarte, 
it  does  not  conclude.'  ♦  ♦  •  The  probate"  of 
this  deed  not  having  been  impeached  by  any 
evidence,  it  *'i8  condusive  of  sumcient  and  prop- 
er proof." 

This  is  followed  Moore  y.  Quickie,  159  N.  0. 
129,  74  S.  B.  927;  Kleybolte  v.  Timber  Co., 
151  N.  C.  635,  66  S.  B.  663 ;  Cozad  v.  McAden, 
150  N.  a  206,  63  S.  B.  944 ;  Oochran  v.  Im- 
provement Co.,  127  N.  C.  886,  87  S.  E.  496. 

[S]  It  is  also  objected  that  the  register  of 
deeds  failed  to  copy  the  seal  or  to  make  an 
attempted  imitation  thereof  on  his  book.  He 
did,  however,  put  on  the  book  in  brackets  in 
Ueu  of  the  seal,  which  he  did  not  attempt  to 
imitate,  the  words  *'Deep  River  Mfg.  Co., 
North  Carolina,"  which  taken  together  with 
the  recitals  in  the  deed  must  have  been  in- 
tended to  signify  that  there  was  a  seal.  The 
original  deed  in  evidence  bears  the  seal,  doly 
affixed.  In  Aycock  y.  R.  R.,  89  N.  a  328,  the 
court  said: 

*'As  the  purpose  of  requiring  registration  is 
to  give  notice  of  the  terms  of  the  deed,  and  this 
is  fully  accomplished  in  the  registry,  we  can 
see  no  reason  why  some  scroll  or  attempted  imi- 
tation of  the  form  of  the  seal  should  be  re- 
quired in  addition  to  the  words  spoken  In  the 
grant" 

To  same  purport.  Heath  y.  Cotton  Mills, 
115  N.  a  207, 20  S.  BL  869. 

[4]  Eyen  if  there  had  been  a  defect  in  the 
execution  of  the  deed,  it  was  color  of  title 
which  made  the  grantee's  title  perfect  by  con- 
tinuous adverse  possession  under  known  and 
visible  boundaries  from  the  date  of  the  deed 
to  the  date  of  the  sale  by  the  grantee  therein 
to  the  Virginia  Trust  Company  in  February, 
1899.  The  evidence  Is  full  and  complete  as 
to  the  continuous  and  adverse  possession  of 
the  property  under  that  deed  by  the'plaintiflP 
and  those  under  whom  it  claims.  In  Nor- 
wood y.  Totten,  166  N.  C.  648,  82  S.  R  951, 
It  was  held  that  a  defectively  executed  deed 
.could  be  used  in  evidence  as  color  of  title.  To 
the  same  point  Seals  y.  Seals,  165  N.  C.  409, 
81  S.  B.  613 ;  Simmons  v.  Box  Co.,  153  N.  C. 
257,  69  S.  E.  146.  A  deed  is  good  as  color  of 
title,  though  improperly  admitted  to  probate. 
Brown  y.  Brown,  106  N.  O.  451,  11  S.  E.  647  ; 
Davis  y.  Higgins,  91  N.  a  882. 

[6,0]  The  defendant  also  excepted  to  the 
introduction  of  the  deed  from  the  Virginia 
CTrust  Company  and  others  to  the  plaintiff 
dated  September  4,  1906,  because  the  wives 
of  the  beneficiaries  who  signed  that  deed 
Jointly  with  the  Virginia  Trust  Company  did 


not  Join  in  its  execution  with  their  husbands. 
This  cannot  defeat  the  reception  of  the  deed 
as  evidence,  for  if  it  had  any  effect  it  would 
merely  touch  the  amount  of  the  estate  con- 
veyed by  the  deed.  It  was  not  necessary  for 
the  wives  to  sign  because  their  husbands  Join- 
ed in  the  deed,  not  for  the  purpose  of  convey- 
ing title  to  the  property,  but,  as  stated  in  the 
deed  itself,  in  order  to  indemnify  the  Virginia 
Trust  Company.  The  words  which  they  used 
in  the  deed  are  as  follows:   • 

'*In  consideration  of  the  Virginia  Trust  Com- 
pany executing  this  conveyance  the  said  parties 
of  the  second  part  agree  to  indemnify  and  save 
harmless  the  Virginia  Trust  Company  against 
anv  liability  it  may  have  incurred,  or  any 
clamis  and  demands  that  may  be  asserted  against 
,it,  by  reason  of  its  having  accepted  or  held  the 
title  to  the  land  or  other  property,  herein  be- 
fore prescribed,  as  trustees  for  the  parties  of  the 
second  part,  or  those  under  whom  they  claim 
as  beneficial  owners,  or  by  reason  of  its  hav- 
ing executed  this  conveyance." 

The  deed  from  the  American  Iron  A  Sted 
Company  to  the  Virginia  Trust  Company  was 
an  absolute  deed  in  fee  simple  without  any 
trust,  express  or  implied,  and  the  legal  title 
to  the  property  was  vested  absolutely  and 
without  conditions  in  the  Virginia  Trust  Com- 
pany, and  that  company  certainly  could  con- 
vey a  yalid  title  to  its  grantee  without  any 
others  Joining  in  the  execution  of  the  deed. 
The  objection  of  the  defendant  to  this  deed  is 
upon  the  ground  of  the  declaration  therein 
that  certain  parties  named  paid  the  purchase 
money  for  the  property. 

Eyen  if  the  parties  Joining  in  the  deed  ex- 
ecuted by  the  Virginia  Trust  Company  had 
been  yeeted  with  the  legal  title,  their  execu- 
tion of  the  deed  would  have  conveyed  their 
title  subject  only  to  the  contingent  right  of 
dower  of  their  wives.  The  Joinder  and  privy 
examination  of  the  wife  is  not  necessary  to  a 
conveyance  by  the  husband  of  his  realty,  ex- 
cept in  a  deed  of  his  duly  "allotted"  home- 
stead. Const  art  10,  |  8 ;  Mayho  y.  Cotton, 
69  N.  a  289 ;  Joyner  y.  Sugg,  182  N.  C.  580, 44 
S.  E.  122 ;  Bruce  y.  Strickland,  81  N.  a  267. 

[7]  Most  of  the  other  exceptions  taken  on 
the  trial  have  been  abandoned,  as  they  have 
not  been  brought  forward  in  the  defendant's 
brief.  Rule  34  of  this  court  (164  N.  C.  551. 
81  S.  B.  xii).  And  it  does  not  seem  to  us  that 
the  other  exceptions  require  discussion. 

No  error. 

'  (168  N.  C.  308> 

CULLIFEB  y.  ATLANTIC  COAST  LINE  R- 

CO.     (No.  720 

(Supreme  Court  of  -North  Carolina.     March  3, 

1915.) 

1.  Trial  ^=9314— Jubt— Misconoxtct  of  Of- 

FICEB. 

The  clerk,  authoriased  by  the  court  and 
counsel  to  receive  the  verdict  of  the  Jury,  must 
accept  it  as  tendered  him,  and  he  cannot  advise 
the  jury  as  to  the  verdict  tendered  and  direct 
them  to  again  retire  to  consider  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  K  472,  473,  747.  748 ;  Dec  Dig.  «=»314.) 

2.  Negligence  ^=»83— Contbibutoby  Neoli- 
GENCE— Last  Clbab  Chance. 

Where   plaintiiE  is  guilty  of  contributory 
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negligence,  defendant  must  exercise  ordinary 
care  to  avoid  the  consequences  thereof,  and 
where,  by  exercising  due  care,  he  can  discoTer 
the  peril  of  plainti£F  in  time  to  avoid  injury,  he 
must  do  so,  or  he  is  liable  for  the  consequences ; 
and  an  instruction  that,  if  he  could  have  pre- 
vented the  injury  after  discovery  of  plaintiflTs 
peril,  he  was  liable,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  S  115;  Dec  Dig.  (dss>88.] 

Appeal  from  Superior  Court,  Edgecombe 
County;   Ferguson,  Judge. 

Acti(m  by  Lillie  CuUifer  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

This  is  a  civil  action,  tried  upon  these 
Issues: 

(1)  Was  the  plaintiif  injured  by  the  negli- 
gence of  the  defendant,  aa  alleged  in  the  com- 
plaint?   Answer :    No. 

(2)  Was  the  plaintiff  gnUty  of  contributory 
nM|Iigence,  whidi  brought  about  her  own  inju- 
ry?   Answer. 

(3)  Notwithstanding  any  negligence  on  the 
part  of  said  plaintiff,  could  the  defendant,  by 
the  exercise  of  due  care  and  prudence,  have 
prevented  the  injury  after  the  perilous  condition 
of  the  plaintiff  was  discoverea?     Answer:    No. 

(4)  What  damages,  if  any,  is  plaintiff  entitled 
to  recover?    Answer. 

From  the  judgment  rendered,  the  plaintiff 
appealed. 

Fountain  &  Fountain,  of  Tarboro,  Claude 
Kltchin,  of  Scotland  Neck,  and  G.  M.  T. 
Fountain  &  Son,  of  Tarboro,  for  appellant 
F.  S.  SpruiU)  of  Rocky  Mount,  for  appellee. 


BROWN,  J.     [1]  Exception  No.  3  of  the 
plaintiff  is  based  upon  the  following  facts: 
After  the  case  was  given  to  the  jury  by  the 
judge,  it  was  agreed  by  counsel,  with  the  ap- 
proval of  the  court,  that  the  derk  should 
take   the  verdict    The  clerk   went  to  the 
courtroom  to  receive  the  verdict,  and,  with- 
out asking  them  whether  or  not  they  had 
agreed  upon  their  verdict,  he  asked  them  to 
hand  him  the  Issues,  and  the  issues  were 
handed  to  him,  answered  as  follows  by  the 
Jury:   The  first  issue,  "Yes;"  the  second  is- 
sue, "Yes ;"  the    third  issue,  ''No ;"  the  fourth 
issue,  ''Twenty-five  hundred  dollars."    That 
the  clerk  thereupon  handed  the  issues  back 
to  said  jury  and  said  to  them  that  they  had 
better  retire  to  their  rooms  and  reconsider 
the  issues  and  see  if  answers  were  not  in 
conflict  with  the  judge's  charge.    That  one 
of  the  jurors  asked,  "In  what  respect?"    The 
clerk  said  to  him  that  he  could  not  instruct 
hloi  as  to  that    That  they  could  retire  and 
see  for  themselves,  and  the  jury  immediately 
retired  to  their   room.    The  next  morning, 
which  was  Sunday,  about  20  minutes  after 
10  o'clock,  the  jury  returned  the  verdict  of 
record.    To  this  the  plaintifr  excepted  for 
that  the  verdict  of  record  is  not  the  proper 
rerdict  and  before  judgment  moved  for  a 
new  trial,  and  that  both  verdicts  be  set  aside. 


The  court,  being  of  opinion  that  the  defend- 
ant was  entitled  to  judgment  on  the  verdict 
as  returned  to  the  clerk,  overruled  the  plain- 
tiff's motion,  and  the  plaintiff  excepted. 

It  was  error  upon  the  part  of  the  clerk  to 
have  given  any  instructions  whatever  to  the 
jury.  It  was  not  for  him  to  say  whether 
they  had  followed  the  charge  of  the  court  or 
not  When  the  jurors  tendered  to  him  the 
issues,  on  Saturday  night,  it  was  his  duty 
to  have  accepted  them  under  the  instructions 
of  the  court  and  the  agreement  of  counsel, 
and  not  have  undertaken  to  advise  the  jury 
as  to  their  attitude.  In  so  doing,  he  over- 
stuped  his  authority. 

[2]  The  plaintiff  tendered  an  issue  as  fol- 
lows: 

'^otwithBtandiug  any  negligence  on  the  part 
of  said  plfiintifF,  could  the  defendant,  by  the 
exercise  of  due  care  and  prudence,  have  pre- 
vented the  injury?' 

The  court  refused  to  submit  this  issue,  as 

tendered,  but  submitted  it  modified,  so  as  to 

read: 

"Notwithstanding  any  nes^igence  on  the  part 
of  said  plaintiff,  could  the  defendant,  by  the  ex- 
ercise of  due  care  and  prudence,  have  prevented 
the  injury  after  the  perilous  condition  of  the 
plaintiff  was  discovered?" 

The  plaintiff  excepted,  and  this  is  her  sec- 
ond exception. 

His  honor  erred  in  refusing  to  submit  the 
issue  as  tendered  by  the  plaintiff.  It  is  well 
settled  in  this  state  that,  where  the  plaintiff 
is  guilty  of  contributory  negligence,  the  de- 
fendant must  exercise  ordinary  care  and  dili- 
gence to  avoid  the  consequences  of  the  plain- 
tiff's negligence,  and  if,  by  exercising  due 
care  and  diligence,  the  defendant  can  dis- 
cover the  situation  of  the  plaintiff  in  time 
to  have  avoided  injury,  the  defendant  is 
liable  if  it  fails  to  do  so.  Denmark  v.  Rail- 
road, 107  N.  e.  189,  12  S.  E.  54;  Willis  v. 
Raihroad,  122  N.  C.  906,  29  S.  E.  941 ;  Pierce 
V.  Raihroad,  124  N.  O.  85,  82  S.  B.  399»  44  L. 
R.  A.  316;  Powell  v.  RaUroad,  125  N.  C. 
371,  34  S.  E.  530 ;  Bogan  v.  Railroad,  129  N. 
G.  155,  39  S.  E.  808,  55  L.  R.  A.  418;  and 
many  other  subsequent  decisions  of  this 
court 

The  defendant  seeks  to  avoid  the  conse- 
quences of  this  error  upon  the  part  of  the 
court  by  attempting  to  show  that  his  honor 
charged  the  law  correctly,  and  that  the  juiy 
must  have  understood  that  the  answer  to 
the  third  issue  was  not  to  depend  solely  ui)on 
whether  the  engineer  did  actually  discover 
the  plaintiff's  condition,  but  whether  the  engi- 
neer, by  exercise  of  ordinary  care,  could  have 
discovered  it  We  have  examined  the  charge 
with  great  care,  and  we  find  that  his  honor 
did  instruct  the  jury  once  to  that  effect  but 
he  instructed  them  otherwise  and  erroneously 
in  other  parts  of  his  charge.  In  view  of  the 
language  of  the  issue,  together  with  the  con- 
flicting charge,  we  think  the  jury  were  most 
probably  misled.    New  trial. 


^s:>For  other  cases  see  same  topic  and  KET-NUMBER  in  ali  Key-Numbor«d  DlgosU  and  IndezM 
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MORAN  T.  BOARD  OF  COM'RS  OF 
CHOWAN  COUNTY.    (No.  46.) 

(Supreme  Court  of  North  Carolina.     March  3, 

1915.) 

1.  Statutes  ^=s>64— Partial  Invalidity— Is- 
suance or  School  Bonds— "Necessabt  Ex- 
pense." 

The  validity  of  an  election  under  Pub.  Loc. 
Laws  1913,  c.  479,  authorizing  an  election  on 
the  question  of  the  issuance  ol  bonds  for  the 
construction  of  a  school,  and  the  validity  of  the 
bonds  issued  thereunder,  do  not  depend  on  the 
validity  of  the  provisions  of  the  act  for  an  an- 
nual county  tax  for  the  maintenance  of  the 
school,  attacked  as  in  conflict  with  Const  art. 
7,  {  7,  prohibiting  any  county  to  levy  any  tax, 
except  for  its  necessary  expenses,  except  by  a 
vote  of  a  majority  of  the  qualified  voters, 
though  the  maintenance  of  schools  is  not  a  "nec- 
essary expense"  of  the  county. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  68-66,  195;    Dec.  Dig.  «=»64. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Necessary  Expenses.] 

2.  Statutes  ^=»64  —  Pabtial  Invalidity  — 
Effect— Issuance  of  Bonds. 

Any  invalidity  of  Pub.  Loc.  Laws  1913,  c. 
479,  authorizing  an  appropriation  by  the  state 
for  the  maintenance  of  a  school  created  by  the 
act,  when  the  school  has  been  established  and 
equipped,  and  a  specified  sum  has  been  appro- 

Eriated  for  maintenance  by  the  county,  because 
1  conflict  with  Const  art.  5,  fi  4,  prohibiting 
such  an  appropriation,  except  by  vote  of  the 
people,  does  not  affect  the  validity  of  a  provi- 
iion  authorizing  an  election  on  the  question  of 
the  issuance  of  bonds  for  the  construction  of 
the  school,  nor  the  validity  of  bonds  issued  as 
authorized  by  the  vote  of  the  people  at  the  elec- 
tion. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  ii  5S-66,  195;   Dec.  Dig.  «=»64.] 

3.  Schools  ani^  School  Districts  ^=:»21— 
Creation  of  Schools— Statutes— Validity 
—"Public  School." 

Pub.  Loc.  Laws  1913,  c.  479,  providing  for 
the  erection  in  a  county  of  a  school  to  be  known 
as  a  county  farm  life  school,  provides  for  a 
"public  school*'  in  the  constitutional  sense, 
though  children  from  other  parts  of  the  state 
may  attend  the  school  on  the  payment  of  tui- 
tion, and  though  children  between  the  ages  of  6 
and  21  must  pay  tuition. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {§  39,  40;  Dec.  Dig. 
<^'!:;»21. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  School] 

Appeal  from  Superior  Court,  Chowan  Coun- 
ty; Justice,  Judge. 

Controversy  submitted  without  action  be- 
tween James  E3.  Moran,  plaintiff,  and  the 
Board  of  Commissioners  of  Chowan  County, 
defendant  From  a  judgment  for  defendant, 
plaintiff  appeals.    Afllrmed. 

H.  L.  Leary,  of  Edenton,  for  appellant 
Pruden  &  Pruden  and  W.  S.  Privott,  all  of 
Edenton,  and  S.  Brown  Shepherd,  of  Ra- 
leigh, for  appellee. 

CLARK,  C.  J.  This  is  a  controversy  sub- 
ndtted  without  action.  Chapter  479,  Public 
Local  Laws  1913,  entitled  "An  act  to  estab- 
lish a  farm  life  school  in  Chowan  county," 
provides  for  the  creation  in  "Edenton  graded 


school"  district.  In  Chowan  county,  of  a 
school  to  be  known  as  "Chowan  County  item 
Life  School."  After  providing  for  the  course 
of  study  and  the  purposes  of  the  school  and 
for  its  control  and  management,  the  act  au- 
thorizes an  election  in  said  Edenton  graded 
school  district  for  the  submission  to  the  qual- 
ified voters  thereof  of  the  issue  of  bonds,  in 
an  amount  not  to  exceed  $25,000,  and  for  the 
levy  and  collection  of  taxes  to  pay  the  prin- 
cipal and  interest  of  said  bonds,  the  proceeds 
of  which  to  be  used  for  the  "construction  and 
equipment"  of  said  school.  The  election  was 
held  in  conformity  with  law,  and  was  reg- 
ular in  all  respects,  and  the  result  was  duly 
canvassed,  and,  being  in  favor  of  the  Issue 
of  the  bonds  by  a  vote  of  197  out  of  a  total 
registered  vote  of  246,  the  county  commis- 
sioners propose,  pursuant  to  said  act,  to  isr 
sue  said  bonds  to  an  amount  not  to  exceed 
$25,000,  as  authorized  by  the  act  and  by  the 
election  held  thereunder. 

[1]  The  plaintiff,  who  was  not  a  resident 
in  said  school  district,  attacks  the  validity  of 
the  bonds  upon  the  ground  (1)  that  by  section 
7  of  said  act  the  county  commissioners  of 
Chowan  county  shall  provide  annually,  by 
taxation  or  otherwise,  not  less  than  $2,500 
for  the  maintenance  of  said  schooL  It  is 
true  article  7,  S  7,  of  the  Constitution,  pro- 
hibits any  county  to  levy  any  tax,  "except  for 
the  necessary  expenses  thereof,  unless  by  a 
vote  of  a  majority  of  the  qualified  voters 
therein";  and  it  has  been  held  that  the  main- 
tenance of  schools  is  not  a  "necessary  ex- 
pense" of  the  county.  Rigsbee  v.  Durham,  96 
N.  C.  81,  3  S.  E.  749;  Goldsboro  Graded 
School  V.  Broadhurst,  109  N.  C.  232,  17  S.  E. 
781;  Rodman  v.  Washington,  122  N.  C.  39, 
30  S.  E.  118;  Bear  v.  Com»rs,  124  N.  C.  204, 
32  S.  E.  558,  70  Am.  St  Rep.  586;  Hollowell 
V.  Borden,  148  N.  C.  255,  61  S.  B.  638;  Ellis  v. 
Trustees,  156  N.  C.  l3,  72  S.  E.  2.  But  there 
is  nothing  in  this  act  which  makes  the  valid- 
ity of  this  election,  and  of  the  bonds  Issued 
thereunder,  dependent  upon  the  validity  of 
this  appropriation  by  the  county  commission- 
ers for  its  maintenance.  This  case  is  not 
like  Winston  v.  Trust  Co.,  158  N.  C.  512,  74  S. 
E.  611,  as  is  explained  in  Briggs  v.  Raleigh, 
166  N.  C.  150,  81  S.  B,  1084.  Nor  Is  it  Uke 
McCrackin  ▼.  Railroad,  168  N.  C.  — ,  84  S. 
E.  30,  where  the  issue  of  bonds  was  submit- 
ted to  the  voters  with  conditions  named  'in 
the  act 

This  graded  school  election  having  been 
duly  and  regularly  had  and  the  bonds  voted 
in  accordance  with  law,  the  appropriation 
by  the  county  commissioners  for  the  mainte- 
nance of  the  school,  after  the  buildings  shall 
have  been  erected  and  equipped,  may  still 
be  provided  for  by  an  act  of  the  General  As- 
sembly authorizing  an  election  by  the  coun- 
ty or  by  the  school  district,  or  possibly  by 
private  subscriptions,  or  by  a  donation  from 
some  wealthy  and  patriotic  citizen  or  '%ther- 
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wise.'*  But  it  is  sufficient  now  to  say  that 
the  validity  of  the  bonds  for  the  erection  and 
equipment  of  the  school  buildings  is  in  no 
wise  dependent  upon  the  source  from  which 
the  maintenance  shall  come.  Doubtless  the 
object  of  this  litigation  is  to  obtain  legisla- 
tion to  authorize  a  TOte  of  the  people  on  the 
question  of  maintenance,  if  it  cannot  be  pro- 
cured from  other  sources. 

[2]  The  act  is  also  attacked  upon  the  groimd 
that  section  14  authorizes  an  appropriation 
out  of  the  'state  treasury  of  $2,500  per  year 
for  the  fuller  maintenance  of  the  school  when 
it  shall  appear  that  it  has  been  established 
and  equipped,  and  that  $2,500  has  been  ap- 
propriated for  that  purpose  by  the  county. 
It  is  contended  that  Const  art.  5,  {  4,  pro- 
hibits such  appropriation  out  of  the  state 
treasury,  except  by  a  vote  of  the  people  of  the 
state.  It  does  not  now  occur  to  us  that  there 
is  any  distinction  between  the  validity  of 
such  appropriation,  and  many  similar  appro- 
priations, such  as  to  the  Jacl^son  Training 
School,  the  Cullowhee  High  School,  and  oth- 
ers. But,  if  this  provision  were  invalid,  it 
in  no  wise  affects  the  validity  of  the  bond 
issue  authorized  by  the  vote  of  the  people  of 
tlie  Edenton  graded  school  district 

[3j  The  validity  of  the  school  is  also  i^t- 
tacked  upon  the  ground  that  some  details  of 
tlie  act  are  unconstitutional,  in  that  it  ad- 
Dolts  children  from  other  parts  of  the  state 
to  the  school  upon  the  payment  of  tuition,  and 
that  children  between  6  and  21  are  required 
to  pay  tuition,  and  that  it  is  not  a  public 
school  in  the  sense  of  the  Constitution^  The 
validity  of  this  legislation,  however,  has  been 
recognized  in  Whitford  v.  Com*rs,  169  N.  0. 
160,  74  S.  E.  1014,  and  discussion  is  unnec- 
essary. 

Affirmed* 


aO  N.  C.  242) 

HOUSE  et  al.  v.  WESTERN  UNION  TELE- 
GRAPH CO.  •  (No.  105.) 

(Supreme  Court  of  North  Carolina.    March  10, 

1915.) 

Teleobaphs  and  Telephones  ^=»66— Deliv- 
kbt  ot  mb8ba0b  ^  sufficisnct  ot  evi- 
DENCE. 

In  an  action  for  negliji;ence  in  the  trans- 
mission of  a  telegram,  evidence  held  insuffi- 
cient to  show  that  the  message  was  delivered 
to  an  agent  of  the  teltgraph  company,  so  as  to 
bind  the  company, 

[Eld.  Note.— For  other  cases,  see  Telegraphs 
and    Telephones,   Cent    Dig.    §{   61-63;     Dec. 


Ai^)eal  from  Superior  Court,  Hertford 
Ck>iinty ;    Connor,  Judge. 

Action  by  Pattie  E.  House  and  others 
against  the  Western  Union  Telegraph  Com- 
pany. From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed. 

-  Xiiis  is  an  action  to  recover  damages  for 
negligence  in  the  transmission  and  delivery 
ot  a  telegram.    The  defendant  denied  that  it 


received  the  telegram.    The  following  is  the 

evidence  relied  on  by  the  plaintiff  to  prove  a 

delivery  to  the  defendant: 

J.  J.  House  testified  as  follows: 

Dr.  Green  wrote  the  telegram  after  we  left 
Ahoskie,  and  we  tried  to  send  it  at  every  sta- 
tion until  we  got  to  Whaley^  Va.  It  was  early 
in  the  morning  and  the  stations  were  not  open. 
When  we  reached  Whaley,  Dr.  Green  gave  the 
telegram  to  J.  H.  Ellen.  He  came  to  the  car» 
bareheaded.  I  don't  know  where  he  came  from. 
I  had  known  Ellen  seven  or  eight  months. 
When  I  saw  Ellen  before  he  was  at  Aulander. 
I  saw  him  in  the  telegraph  office.  Ellen  receiv- 
ed the  telegram,  and  Dr.  Green  paid  him  for  it 
Dr.  Green  read  the  message  to  J.  H.  Ellen,  and 
said  to  him:  (That  the  message  was  impor- 
tant ;  that  we  wanted  it  sent  at  once ;  that  my 
wife's  life  depended  upon  this).  The  message 
was  taken  by  Ellen,  we  paid  Ellen  25  cents. 
I  was  present  when  the  message  was  delivered 
to  J.  H.  Ellen.  Mr.  Brinkley,  the  baggagemas- 
ter  in  charge  of  the  car  in  which  we  were  riding 
when  we  reached  Whaley,  called  Ellen.  Dr. 
Green  handed  the  message  to  Ellen.  I  am  quite 
sure  I  heard  all  that  passed  between  the  uiree 
—that  is,  Brinkley,  Dr.  Green,  and  EUlen— 
while  they  were  together. 

Pattie  E  House  testified: 

I  heard  Dr.  Green  read  the  message  to  some 
one.  I  was  in  the  baggage  car.  I  remember  to 
whom  the  message  was  addressed.  Dr.  Green 
told  the  person  to  send  the  message  at  once; 
that  delay  would  probably  be  the  cause  of  my 
death.  I  cannot  say  that  any  one  replied  that 
he  understood  the  message. 

J.  N.  Vann  testified  as  follows: 

I  have  known  J.  H.  Ellen  three  or  fooryears. 
I  knew  him  in  1911.  I  think  I  was  in  Whaley 
in  fall  of  1911.  I  have  seen  Ellen  at  Whaley. 
I  don't  know  that  I  was  there  in  December, 
1911.  I  think  I  saw  Ellen  in  1911.  Q.  What 
was  he  doing  when  you  saw  him?  A.  He  was 
in  the  employment  of  the  Atlantic  Coast  Line 
Bailroad  Company.  I  never  saw  him  receive  or 
send  messages.  The  Western  Union  Telegraph 
Company's  office  and  the  Atlantic  Coast  Line 
Railroad  Company's  office  at  Whaley  are  all  in 
one.  I  frequently  saw  J.  H.  Ellen  around 
there.  I  cannot  say  what  he  was  doing  when 
the  trains  passed,  but  I  saw  him  frequently  in 
the  office.  He  came  from  the  office-^va  little 
barrel-off  place— to  the  trains.  I  have  seen  him 
at  Aulander.  Ellen  was  employed  by  the  A.  C. 
L.  to  the  best  of  my  knowledge  and  belief. 

Dr.  Green  testified: 

I  wrote  a  telegram  to  Dr.  Payne.  We  tried 
to  send  it  at  the  first  station  we  found  open.  I 
don't  remember  the  words  of  the  telegram.  I 
gave  it  to  Mr.  Brinkley,  the  baggagemaster.  It 
was  early  in  the  morning,  and  only  two  sta- 
tions were  open.  Whaley  was  the  first  I 
was  in  the  baggage  car  with  Mrs.  House,  Mr. 
House,  and  Mr.  Brinkley.  I  first  gave  the  tele- 
gram to  Mr.  Brinkley.  When  we  got  to  Whal- 
ey, a  man  came  out  to  the  door.  He  had  papers 
in  his  hand.  The  man  took  the  telegram  and 
signed  a  paper.  That  is  the  man  (pointing  to 
man  in  the  courtroom).  Mr.  Brinkley  said,  'I 
have  a  telegram  for  you,'  and  asked  him  to  read 
it.  I  took  the  telegram  and  read  it  to  him.  He 
was  standing  at  the  car  door.  Brinkley  under- 
stood the  message  and  told  the  man  to  send  it 
off.  I  paid  the  man  25  cents.  He  accepted  25 
cents  and  said  he  would  send  off  the  telegram 
as  soon  as  he  could.  I  have  stated  all  that  I 
remember  that  occurred  between  J.  H.  Mien 
and  myself.  I  read  the  telegram  to  him  and 
paid  him  25  cents  for  same.  He  said  he  would 
send  it  at  once.  I  wrote  it  between  Ahoskie 
and  Tunis,  I  think.    I  am  not  sure  whether  the 
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train  was  nmniiiff  or  not  when  I  wrote  i^  El- 
len did  not  come  Into  the  car.  He  was  standing 
at  the  car  door,  and  I  waa  in  the  door  witlv 
Mr.  Brinkley  standing  by  me.  I  don't  know 
how  far  the  telegraph  office  is  from  the  train; 
I  suppose  some  20  feet.  I  did  not  carry  the 
message  to  the  office  because  I  did  Dot  have 
time.  I  don't  think  I  told  him  it  was  for  Mrs. 
House. 

At  the  coQClasion  ot  the  erldence,  the  de- 
fendant moved  for  Judgment  of  nonsuit, 
which  was  denied,  and  the  defendant  except- 
ed. There  was  a  verdict  and  judgment  for 
the  plaintiff,  and  the  defendant  appealed. 

George  H.  Fearons,  of  New  York  City, 
George  Cowper  and  W.  D.  Boone,  both  of  Win- 
ton,  and  Alf.  S.  Barnard,  of  Ashevllle,  for  ap- 
pellant D.  0.  Barnes,  of  Murfreesboro,  and 
B.  T.  Snipes,  of  Ahoekie,  for  appellees. 

PER  CURIAM.  There  is  no  evidence  that 
Ellen,  to  whom  the  telegram  was  delivered 
at  Whaley,  was  the  agent  of  the  defendant 
company,  and  therefore  there  is  an  entire 
failure  of  proof  on  the  material  fact  of  a  de- 
livery of  the  telegram  to  the  defendant  com- 
pany. The  only  evidence  tending  to  connect 
Ellen  with  the  telegraph  company  is  that  of 
Mr.  House,  who  says  that  he  had  seen  Eaien 
in  the  telegraph  office  at  Aolander;  while, 
on  the  other  hand,  a  witness  for  the  plaintiff, 
Mr.  Vann,  testifies  that  Ellen  was  in  the  em- 
ployment of  the  railroad  company.  We  are 
therefore  of  oi^Uiion  that  the  motion  for  judg- 
ment of  nonsuit  ought  to  have  been  allowed. 

Reversed. 

(168  N.  O.  812) 

BROWN  T.  MITCHELL.    (No.  115.) 

(Supreme  Court  of  North  Carolina.     March  8, 

1916.) 

1.  EviDKNOB  ^=9442,  445— Pabol  Evidencb— 

CONTBADICnNQ  WbITTEN  AQBEXMENT— SUB- 
SBQUBNT  CONTBACT. 

Evidence  ofifered  by  the  seller  of  a  mule 
that  after  it  had  been  delivered  to  the  buyer, 
and  within  half  an  hour  after  a  written  con- 
tract of  sale  had  been  delivered  by  the  buyer  to 
the  seller,  and  before  the  seller  had  handed  such 
paper  to  a  third  person  who  was  to  keep  it  for 
the  parties,  the  buyer  agreed  that  the  title  to 
the  mule  should  remain  in  the  seller  until  pay- 
ment was  made,  was  admissible  if  considered  as 
made  at  the  time  of  the  contract  as  being  an 
agreement  to  secure  payment  not  inconsistent 
with  the  contract,  and  if  made  subsequently 
to  the  contract  the  rule  excluding  parol  evidence 
did  not  apply. 

fEd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  jl  1874-1897,  2052-2065 ;  Dec  Dig. 
<©=>442,  445.] 

2.  Sales  ^=:»19,  20  —  CoNomoNAL  Sales  — 
Consideration  fob  Subsequent  Contbaot. 

The  pre-existing  debt  created  by  a  sale  was 
a  sufficient  consideration  for  an  agreement  tbat 
the  title  should  remain  in  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  31,  32 ;  Dec.  Dig.  <8s»19,  20.] 

Appeal  from  Superior  Court,  Hertford 
County ;   C!)onnor,  Judge. 

Action  by  W.  A.  Brown  against  Wright 
Mitchell.  Judgment  for  defendant,  and  plain- 
tiff appeals.    New  trial. 


This  is  an  action  begun  before  a  Justice  of 
the  peace  and  heard  on  appeal,  its  purpose 
being  to  recover  a  mule  from  the  defendant 
The  plaintiff  testified  that  on  the  22d  day  of 
February,  1913,  he  sold  and  delivered  to  the 
defendant  a  mule  for  $20,  and  took  from  de- 
fendant a  paper  writing  in  words  and  figures 
as  follows: 

"I.  Wright  Mitchell,  promise  to  pay  W.  A. 
Brown  the  sum  of  twenty  dollars  for  one  baj 
mule,  if  said  mule  should  get  well  and  able  to 
work  any  time  in  the  limited  time  of  12  months. 
If  said  mule  does  not  get  well  and  able  to  work 
in  this  limited  time  above  mentioned,  I  am  not 
to  pay  said  W.  A.  Brown  anything. 

'rrhis  22d  day  of  February,  1913. 

"Wright  MtcheU." 

Plaintiff  deUvered  the  mule  to  the  defend- 
ant and  took  from  defendant  above  paper. 
It  was  agreed  that  plaintiff  should  deliver 
said  paper  to  B.  J.  Gterock,  a  merchant  at 
Ahoskie,  to  keep  for  said  parties.  Plaintiff 
offered  to  show  that  after  the  mule  had  been 
delivered  to  the  defendant,  and  within  half 
an  hour  after  said  paper  had  been  delivered 
by  defendant  to  plaintiff,  and  before  plain- 
tiff had  handed  it  to  said  Gerock,  the  de- 
fendant agreed  that  title  to  said  mule  should 
remain  in  plaintiff  until  payment  was  made, 
if  same  became  enforceable.  Defendant  ob- 
jected. As  there  was  no  offer  to* show  that 
any  part  of  the  agreement  between  the  par> 
ties  had  been  omitted  by  mistake,  and  as 
said  alleged  parol  agreement,  in  the  opinion 
of  the  court,  assailed  the  written  part  there- 
of, and,  further,  that  if  it  was  a  subsequent 
promise  there  was  no  consideration  therefor, 
the  evidence  was  excluded  and  plaintiff  ex- 
cepted. Plaintiff  offered  evidence  tending  to 
show  that  the  mule  recovered  and  was  able 
to  woifk  within  the  time  fixed  by  the  written 
contract  Verdict  and  judgment  for  defend- 
ant, and  plaintiff  excepted  and  appealed. 

W.  W.  Rogers,  of  Ahoskie^  and  Winbome 
&  Winbome,  of  Murfreesboro,  for  appellant 
Geo.  Cowper  and  W.  D.  Boone,  both  of  Win- 
ton,  for  appellee. 

ALLEN,  J.  [1]  The  evidence  offered  by 
the  plaintiff  to  prove  that  it  was  agreed  that 
the  title  to  the  mule  should  remain  in  the 
plaintiff  until  payment  was  made  does  not 
come  within  the  rule  excluding  parol  evi- 
dence when  there  is  a  written  contract  In 
the  first  place.  If  the  agreement  had  been 
made  cotemporaneonaly  with  the  writing,  it 
would  fall  within  the  principle  that,  where  a 
part  of  the  contract  is  in  writing  and  a  part 
not,  the  part  in  parol  may  be  proven,  be- 
cause there  is  no  inconsistency  between  a 
promise  to  pay  and  an  agreement  to  secure 
payment  (Evans  v.  Freeman,  142  N.  C.  61, 
54  S.  B.  847 ;  Wilson  t.  Scarboro,  163  N.  O. 
384,  79  S.  E.  811),  and  if  made  subsequent 
to  the  writing,  which  appears  to  be  the  case- 
here,  the  rule  excluding  parol  evidence  would 
have  no  application  (Freeman  v.  Bell,  150  N. 


^soFor  other  cases  see  some  topic  and  KET-NUMBBR  in  all  Key-Numbered  OlgeeU  and  ladexei 


N.  C.)        HABRIS  ▼.  NATIONAL  OOUNOIL  J.  O.  U.  AMEBICAN  MECHANICS 


405 


C.  148,  63  S.  E.  663 ;  McKlnney  v.  Matthew^ 

166  N.  C.  5S0,  82  S.  E.  1036). 

Id  the  Evans  Case  the  court  quotes  a  sec- 

tlou  from  Clark  on  Contracts  that: 

"Where  a  contract  does  not  fall  within  the 
statute,  the  parties  mtfy  at  their  option  pat 
their  agreement  in  writing,  or  may  contract 
orally,  or  put  some  of  the  terms  in  writing  and 
arrange  others  orally.  In  the  latter  case,  al- 
though that  which  is  written  cannot  be  aided 
by  parol  evidence,  yet  the  terms  arranged  orally 
may  be  proved  by  parol,  in  which  case  the^ 
supplement  the  writing,  and  the  whole  consti- 
tutes one  entire  contract." 

And  comments  on  the  se<ftlon  as  follows: 

**In  snch  a  case  there  is  no  violation  of  the 
familiar  and  elementary  rule  we  have  before 
mentioned  (against  varying  or  contradicting  a 
written  agreement),  because  In  the  sense  of  that 
rule  the  written  contract  is  neither  contradicted, 
added  to,  nor  varied ;  but,  leaving  it  in  full  force 
and  operation  as  it  haS'  been  expressed  by  the 
parties  in  the  writing,  the  other  part  of  the  con- 
tract is  permitted  to  be  shown  in  order  to  round 
it  ont  and  present  it  in  its  completeness,  the 
same  as  if  all  of  it  had  been  committed  to 
writing.** 

And  this  Is  approved  in  the  Wilson  Case. 

In  Freeman  v.  Bell,  supra,  the  court  says: 

"It  is  well  settled  that  the  rule  that  parol 
evidence  will  not  be  admitted  to  contradict  or 
modify  a  written  contract  does  not  apply  where 
the  modification  takes  place  after  the  execution 
of  the  contract." 

And  this  waa  approved  in  the  McKlnney 
Case. 

[2]  We  are  also  of  opinion  that  the  pre- 
existing debt  is  a  sufficient  consideration  to 
support  the  agreement  1  Jones  on  Ch.  Mort. 
i  81 ;  6  Cyc.  1013 ;  5  Ruling  Case  Law,  420; 
McMurtle  v.  Biddell,  9  Colo.  603, 13  Pac.  181 ; 
Louthain  v.  Miller,  85  Ind.  163;  Close  v. 
Hodges,  44  Minn.  205,  46  N.  W.  335;  Paine 
V.  Benton,  32  Wis.  491 ;  CoUerd  ▼.  Tully,  78 
N.  J.  Eq.  557,  80  Afl.  491,  Ann.  Cas.  1912C, 
78 ;  State  v.  Surlea,  117  N.  C.  720,  23  S.  E. 
324. 

In  the  case  from  Indiana  the  court  says: 

"We  have  no  doubt  that  an  antecedent  debt 
is  a  valuable  consideration,  and  that  it  will  sup- 
port a  mortgage  or  other  contract." 

And  in  the  New  Jersey  case,  after  quoting 
a  passage  from  the  opinion  of  the  Vice  Chan- 
cellor: 

**This  passage  from  the  opinion  assumes  that, 
in  order  to  make  a  chattel  mortgage  good,  there 
must  be  then  a  present  consideration  when  it  is 
given.  It  has,  however,  been  held  by  this  court 
that  a  precedent  debt  is  a  good  consideration 
for  a  chattel  mortgage." 

And    further,    after    citing    the    case    of 

Knowles  Loom  Works  v.  Vacher,  67  N.  J. 

Law,  490,  31  AtL  806,  38  L.  R.  A  805: 

"We  not  only  held  that  a  chattel  mortgage 
given  for  a  pre-«xisting  .debt  was  valid,  but  also 
that  it  was  entitled  to  priority  over  an  ante- 
cedent conditional  sale  not  recorded." 

The  New  Jersey  case  is  also  reported  In 
24  Ann.  Cas.  78,  and  the  editor  in  an  ex- 
tended note  cites  a  great  number  of  cases 
in  support  of  the  position  that: 

"The  authorities  unanimously  support  the 
holding  of  the  reported  case  to  the  effect  that  a 


precedent  debt  is  a  good  consideration  for  a 
chattel  mortgage." 

In  the  citation  from  Ruling  Case  Law  the 
author  says: 

"There  has  probably  never  been  any  doubt 
that  as  between  the  parties  a  mortgage  givv:n  to 
secure  a  pre-existing  debt  is  as  valid  and  effec- 
tive as  one  given  for  a  debt  contemporaneously 
incurred;  such  a  mortgase  is  not  without  con- 
sideration, because  the  debt  affords  a  sufficient 
consideration  for  it*' 

In  the  Surles  Case  the  deftodant  was  in- 
dicted for  disposing  of  mortgaged  property, 
and  one  of  the  defenses  was  that  the  mort- 
gage was  not  valid  because  executed  to  se- 
cure a  pre-existing  debt,  and  the  court  says 
of  this  contention: 

'*In  his  charge  his.  honor  told  the  Jury  that 
the  mortgage  rested  on  a  good  consideration, 
whether  ft  was  given,  as  testified  by  defendant, 
for  a  balance  due  on  a  former  debt,  or  whether, 
as  testified  by  the  witness  Green,  for  supplies 
furnished  after  the  date  of  the  mortgage.  The 
defendant  excepts, .  but  on  what  ground  It  is  not 
clear.    His  honor  was  correct  in  the  ruling." 

It  was  also  held  in  Potts  v.  Blackwell,  57 
N.  C  67,  a  case  which  has  been  frequently 
cited  and  approved,  that  a  mortgagee  for  a 
pre-existing  debt  is  a  purchaser  for  value. 

These  authorities  fully  sustain  the  position 
that.  If  a  written  chattel  mortgage  had  been 
executed,  the  pre-existing  debt  would  have 
been  a  sufficient  consideration  to  support  it, 
and,  as  a  chattel  mortgage  or  conditional  sale 
by  parol  la  recognized  as  valid  in  this  state 
(McCoy  V.  Lassiter,  95  N.  C.  88;  Odom  v. 
Clark,  146  N.  C.  550,  60  S.  EL  513),  the  same 
effect  must  be  given  to  it  as  if  it  had  been  in 
writing. 

Being  therefore  of  opinion  that  the  evi- 
dence offered  by  the  plaintiff  was  competent 
and  that  there  is  a  sufficient  consideration  to 
support  the  agreement,  a  new  trial  la  or- 
dered. 

New  triaL 

cm  N.  C.  S87) 

HABRIS  et  al.  v.  NATIONAL  COUNCIL 
JUNIOR  ORDER  UNITED  AMBR- 
ICAN  MECHANICS.     (No.  148.) 

(Supreme  Court  of  North  Carolina.    March  10, 

1915.) 

1.   iNStTBANCX   ^s»817— BeNEITT   IW8UBANCK— 
VlOIiATION     OF     OONDinONB  —  BUBDBN     OF 

Pboof. 

In  an  action  on  a  benefit  certificate,  the 
burden  of  proof  is  on  the  compan;{r  to  show  non- 
compliance with  conditions  avoiding  the  policy, 
where  a  prima  facie  case  has  been  made  out  by 
showing  a  demand  introducing  the  certificate 
sued  on,  and  proving  the  debt. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
C^nt  Dig.  H  1999-2002 ;   Dec.  Dig.  «=>817.] 

2.  Inbubance  ^»805— Benefit  Insubanoe— 
Appeal  to  National  Lodob— Necessity. 
A  by-law  of  an  order  reouiring  the  local 
lodge  to  appeal  to  the  national  lodge,  for  failure 
of  the  secretary  manager  of  the  national  coimcil 
to  pay  a  death  claim,  does  not  apply  to  a  mem- 
ber, so  as  to  preclude  him  from  appealing  to 
the  courts,  whether  the  local  lodge  acts  or  not 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §{  1987,  1988 ;  Dec  Dig.  <9=»805.] 
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Appeal  from  Superior  Court,  Chatham 
County;  Carter,  Judge. 

Action  by  Stella  W.  Harris  and  others 
against  the  National  Council  Junior  Order 
United  American  Mechanics.  E^om  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  No 
error. 

This  is  a  dvil  action,  tried  at  January 
term,  1915,  superior  court  of  Chatham  coun- 
ty, Carter,  Judge,  upon  these  Islsues: 

(1)  Are  the  plaintiffs  the  legal  dependents  of 
W.  R.  Harris,  deceased?    Answer:  Yes. 

(2)  Did  the  defendant  issue  to  W.  R.  Harris 
the  benefit  certificate  for  $500,  as  alleged  in  the 
complaint?     Answer:  Yes. 

(3)  Was  the  deceased,  W.  R.  Harris,  in  soond 
bodily  health  at  the  time  he  was  enrolled  in  the 
funeral  benefit  department  of  defendant?  An- 
swer :  Yes. 

(4)"Was'w.  R,  Harris,  at  the  time  of  his 
death,  a  member  in  good  standing  in  Silk  Hope 
Council,  No.  328,  Junior  Order  United  Amer- 
ican Mechanics  of  the  United  States  of  Ameri- 
ca, as  alleged  in  the  complaint?    Answer:  Yes. 

(5)  Was  W.  R.  Harris,  at  the  time  of  his 
death,  a  member  In  good  standing  in  the  funeral 
benefit  department  of  the  defendant,  as  alleged 
in  the  complaint?     Answer:  Yes. 

(6)  What  sum,  if  anything,  are  plaintiffs  en- 
titled to  recover  of  defendant?  Answer:  $500, 
with  interest  from  October  1,  1912. 

From  the  Judgment  rendered,  defendant 
appealed. 

Douglass  &  Douglass,  of  Raleigh,  for  ap- 
pellant Slier  &  Milllken,  of  Slier  City,  and 
R.  H.  Hayes,  of  Pittsboro,  for  appellees. 

BROWN,  J.  This  is  an  action  brought  to 
recover  $500  on  a  benefit  certificate  No.  24, 
issued  by  the  National  Council  Junior  Order 
United  American  Mechanics  to  Silk  Hope 
Council,  No.  328,  of  the  same  order,  for  the 
legal  dependents  of  W.  R.  Harris. 

The  certificate  contains  these  conditions: 


**^ 


'Upon  the  condition  that  the  said  Silk  Hope 
Council,  No.  328,  is  now  and  shall  be  at  the 
time  of  the  death  of  the  said  W.  R.  Harris,  in 
good  standing  in  the  funeral  benefit  department 
of  the  National  Council  Junior  Order  United 
American  Mechanics  of  the  United  States  of 
North  America ;  that  is  to  say,  that  it  has  paid 
all  assessments  due  to  the  funeral  benefit  de- 
partment at  the  time  of  the  death  of  the  said 
W.  R.  Harris,  and  has  complied  with  all  laws, 
rules  and  regulations  governing  the  funeral  ben- 
efit department,  and  is  in  good  standine  with 
the  National  Council  and  State  Council,  naving 
jurisdiction  over  said  council.  Also,  upon  the 
further  condition  that  the  said  W.  R.  Harris 
was  not  received  to  membership  nor  retained  as 
a  member  in  violation  of  the  laws  and  decisions 
of  the  order,  and  that  at  the  time  of  his  death 
he  was  a  beneficial  member  in  good  standing  of 
said  Silk  Hope  Council,  No.  328,  and  entitled 
to  death  benefits  in  accordance  with  the  consti- 
tution and  laws  of  that  council  and  the  S^tate 
aud  National  Council  now  in  force  or  here- 
after adopted  prior  to  said  death. 
"[Beneficiary  Degree  SeaL]" 

The  defendant  moves  to  nonsuit: 
[1]  (1)  Because  the  plaintiff  has  failed  to 
show  by  afi^rmatlye  evidence  that  the  con- 


ditions recited  were  complied  with.  The 
plaintiff  offered  evidence  of  a  demand,  intro- 
duced the  certificate  sued  on,  and  proved 
the  death  of  the  assured,  and  thus  made  out 
a  prima  fade  case.  Doggett  v.  Golden  Cross, 
126  N.  C.  477,  36  S.  B.  26. 

It  is  well  settled  that,  in  an  action  upon 
a  life  Insurance  policy,  the  burden  of  proof 
is  upon  the  Insurance  company  to  show  non- 
payment of  dues  or  other  matters  to  avoid 
the  policy,  when  the  certificate  of  Insurance 
has  been  put  in  evidence  and  the  death  lias 
been  shown.  Wllkle  y.  Junior  Order,  147 
N.  C.  637,  61  S.  B.  580. 

[2]  (2)  Because  the  plaintiff  failed  to  com- 
ply with  the  rules  and  regulations  of  the 
order  in  respect  to  appeals  to  the  National 
Judiciary:  ^ 

Section  23  of  the  rules  and  by-laws  reads 

as  follows: 

*'In  case  of  the  refusal  of  the  secretary  man- 
ager to  approve  a  death  claim,  and  the  coun- 
cil desires  to  appeal  from  his  decision,  it  shall 
be  the  duty  of  the  council  within  sixty  days  to 
file  with  him  a  bill  of  particulars,  giving  all 
the  facts  of  the  case,  whereupon  it  shall  be  the 
duty  of  the  secretary  manager  to  prepare  his 
reason  for  refusal  to  pay  such  claim,  and  forth- 
with present  all  papers  in  the  case  to  the  Na- 
tional Judiciary  for  final  adjudication." 

The  Insured  was  a  member  of  the  local 
council,  hut  the  beneficiaries  are  not  and  are 
given  no  right  of  appeal.  If  the  councU  re^ 
fuses  to  act,  the  beneficiaries  have  no  protec- 
tion, except  the  courts.  In  this  case,  the 
council  refused  or  failed  to  act  It  was  ad- 
mitted that  the  deceased  died  on  the  5th  day 
of  July,  1912 ;  that  proof  of  death  was  'filed 
in  August;  and  that  this  action  was  not  be- 
gun until  the  18th  day  of  February,  1913, 
more  than  six  months  after  the  proof  of  the 
death  was  filed.  By  delaying  this  long,  the 
council  had  lost  its  right  to  appeaL 

The  plaintiffs  are  not  responsible  for  the 
laches  of  the  local  council.  They  are  not 
even  members  of  It,  and  cannot  have  a  voice 
in  its  management.  They  cannot  thus  be  de- 
prived of  their  right  to  appeal  to  the  courts. 
The  point  is  expressly  decided  in  Kelly  ▼. 
Trimont  Lodge,  154  N.  C  100,  69  S.  E.  766, 
52  L.  R.  A.  (N.  S.)  823.  In  that  case  Mr. 
Justice  Manning,  speaking  for  this  court, 
said: 

'^Where  the  question  involved  is  the  enforce- 
ment of  a  property  right,  such  as  is  presented 
in  this  case,  we  hold  that  the  courts  can  be  in- 
voked by  a  member  to  aid  him  in  the  enforce- 
ment or  protection  of  such  'rights,  without  re- 
sorting, in  the  first  instance,  to  the  tribunals 
of  the  order." 

The  motion  to  nonsuit  was  properly  OTer- 
ruled. 

The  remaining  two  assignments  of  error, 
set  out  in  the  appellant's  brief,  are  without 
merit  and  need  no  discussion. 

No  error. 
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HYATT  T,  HOLLOMAN.     (No.  108.) 

(Supreme  Court  of  North  Carolina.    March  10, 

1915.) 

1.  Taxation  ^=:»533,  New,  vol.  11  Key-No. 
Series— Failube  to  List  Note—Effect  on 
RioHT  OF  Action— "Action  on  Notb." 

An  action  by  an  assignee  of  a  note  and 
chattel  mortgage  to  recover  possession  of  a 
horse,  subject  to  the  mortgage  from  a  purchaser, 
is  not  an  "action  on  the  note,"  within  the  Reve- 
nue Act  (Acts  1911,  c.  50,  J  41,  subd.  11 ;  Acts 
1913,  c.  203,  §  40,  subd.  12),  providing  that  np 
suit  shall  be  brought  on  a  note,  etc.,  which  has 
not  been  listed  for  tazea. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Action  on  a  Note.] 

2.  Taxation  <&=»533,  New,  vol.  11  Key-No. 
Series— Failube  to  List— Effect  on  £ioht 
to  Sub— Payment  at  Trial. 

I'nder  the  Revenue  Act  (Acts  1911,  c.  50,  t 
41,  subd.  11 ;  Acts  1913,  c  203,  §  40,  subd.  12), 
failure  to  list  a  note  would  not  prevent  recovery, 
where  the  amount  of  the  tax  was  tendered  and 
paid  into  court 

Appeal  from  Superior  Ck>urt,  Hertford 
County;  Connor,  Judge. 

Action  by  J.  H.  Hyatt  against  Hugh  Hollo- 
man.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

This  is  a  civil  action,  tried  at  Jnly  special 
term,  1914,  Hertford  county,  superior  court, 
Connor,  judge,  upon  these  issu^: 

(1)  Is  the  plaintiff  Hyatt  the  owner  of  and  en- 
titled to  the  possession  of  theproperty  described 
in  the  complaint?    Answer:  Yes. 

(2)  Is  the  defendant  Hugh  Holloman  in  the 
wrongful  possession  of  said  property,  and  does 
he  wrongfully  withhold  possession  thereof  from 
plaintiff  Hyatt?    Answer:   Yes. 

(3)  What  was  the  value  of  said  property  when 
the  defendant  Hugh  Holloman  replevied  and  re- 
took the  same?    Answer:  $100. 

(4)  Did  the  plaintiff  Hyatt,  with  a  view  to 
evade  the  payment  of  taxes,  fail  or  refuse  to 
give  in  to  the  assessing  ofBcer  the  note  and  debt 
referred  to  in  the  pleadings?    Answer:  Yes. 

His  honor  rendered  Judgment  in  favor  of 
the  plaintiff  and  against  the  defendant  for 
the  possession  of  the  horse  taken  in  the 
claim  and  delivery  proceedings  in  this  action. 
The  defendant  appealed. 

Alex.  Lassiter,  of  Aulander,  and  Winborne 
&  Winborne,  of  Murfreesboro,  for  appellant. 
Winston  &  Matthews,  of  Wiadsor,  for  appel- 


BROWN,  J.  The  facts  in  evidence  are  that 
one  Pell  Powell  executed  and  delivered  to 
Godwin  &  Co.  a  note  for  |300,  secured  by  a 
cliattel  mortgage  on  a  number  of  horses. 
Godwin  &  Co.  transferred  the  note  to  the 
plaintiff.  The  horse  in  question  was  one  of 
those  conveyed  in  the  chattel  mortgage  se- 
curing the  note,  and  had  come  into  the  pos- 
session of  Holloman,  subject  to  the  mortgage 
by  purchase  from  Pell  Powell. 

[1]  The  onty  ground  upon  which  the  de- 
fendant resists  the  Judgment  is  that  the 
nurner  of  the  note  had  not  listed  it  for  taxes 


and  paid  the  ta^es  thereon,  and  that  there- 
fore the  note  could  not  be  collected  under  the 
revenue  act  until  the  taxes  were  paid  and 
the  note  listed. 

The  section  of  the  Revenue  Act  of  1911 
(Acte  1911,  c.  50,  §  41),  relied  on  by  the  de- 
fendant, is  in  these  words: 

"(11)  If  any  person  shall,  with  a  view  to  evade 
the  payment  of  taxes,  fail  or  refuse  to  give  in  to 
the  assessor  or  the  assistant  assessor  any  bonds, 
notes,  claims  or  other  evidence  of  debt  which  are 
subject  to  assessment  and  taxation  under  this 
act.  the  same  shall  not  be  recoverable  by  action 
at  law  or  suit  in  equity  before  any  of  the  courts 
of  this  state  until  they  have  been  listed  and 
the  tax  paid  thereon.*' 

This  provision  is  also  brought  forward  in 
the  Revenue  Act  of  1913,  being  subsection  12 
of  section  40  of  chapter  203,  Acts  of  1913, 
Public  Laws. 

The  contention  of  the  plaintiff  that  this 
is  not  an  action  on  the  note,  and  that  no 
Judgment  can  be  rendered  upon  the  pote 
against  this  defendant,  and  that  therefore 
the  case  does  not  come  within  the  purview 
of  the  statute,  is  well  taken.  The  mortgage 
is  on  a  horse,  and  is  mere  evidence  of  the 
right  of  possession  and  title.  The  mortgagor 
had  disposed  of  the  mortgaged  property 
subject  to  the  mortgage. 

The  plaintiff,  the  assignee  of  the  mortgage, 
simply  took  it  from  one  who  had  no  right 
to  it  This,  being  an  action  against  a 
stranger  in  possession  of  property  for  the  re- 
covery thereof,  cannot  be  considered  in  any 
sense  an  action  on  the  note,  within  the  mean- 
ing of  the  statute,  as  no  recovery  can  be  had 
on  the  note  against  this  defendant. 

[2]  If  that  were  not  so,  the  record  shows 
that  the  plaintiff  paid  to  the  clerk  of  the 
court  the  sum  of  $10,  a  sum  sufficient  to 
pay  the  taxes  on  the  note,  and  filed  with  it  a 
written  statement  insisting  that  he  had  prop- 
erly listed  and  paid. all  taxes  on  the  note, 
but  nevertheless  paid  the  same  into  the  court 
and  asked  that  it  be  applied  to  the  payment 
of  the  taxes  on  the  note.  The  evidence  was 
conflicting  as  to  whether  this  particular  note 
had  been  listed  for  taxes  and  the  taxes  paid. 

Under  our  Revenue  Law,  solvent  credits 
are  listed  in  a  lump  sum  under  oath,  and  the 
taxpayer  deducts  therefrom  the  amount  of 
his  individual  personal  indebtedness.  It  is 
therefore  difficult  to  ascertain  whether  a  par- 
ticular note  of  small  amount  is  included. 
Nevertheless,  in  deference  to  the  verdict  of 
the  Jury,  the  plaintiff,  the  assignee  of  this 
note,  offered  to  pay  the  taxes  and  paid  a  sum 
sufficient  in  court.  This  aU  took  place  long 
after  the  tax  listing  time  was  over,  and  it  is 
too  late  to  correct  the  tax  Ust 

We  have  said  in  Martin  v.  Knight,  147  N. 
C.  564,  61  S.  E.  447,  that  a  failure  to  list 
a  solvent  credit  pursuant  to  the  statute  does 
not  prevent  recovery  in  an  action  thereon, 
but  postpones  the  recovery  of  Judgment  until 
it  is  listed  and  the  taxes  are  paid. 

We  think  it  was  proper  for  the  court  to 


^s»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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permit  the  plaintiff  to  pay  the  sum  of  money 
Into  court  In  order  that  It  may  be  applied  to 
the  payment  of  the  taxes.  It  was  not  the 
purpose  of  the  General  Assembly  to  confis- 
cate property  for  the  nonpayment  of  taxes, 
whether  It  be  real  or  p^ersonal. 

In  the  taxation  of  real  estate,  the  law 
is  very  liberal,  and  gives  the  landowner  12 
months  within  which  to  redeem  it  after  the 
land  has  been  sold.  It  is  therefore  not  to 
be  supposed  that  the  Legislature  intended  to 
confiscate  the  property  of  a  citizen  simply  be- 
cause it  is  in  the  form  of  a  note  or  other 
solvent  credit  We  think,  therefore*  that 
the  whole  purpose  and  spirit  of  the  statute 
was  complied  with  when  the  plaintiff,  who  is 
the  mere  assignee  of  the  note,  pays  into 
court  the  sum  sufilcient  to  reimburse  the 
county  for  any  loss  of  taxes  thereon. 

The  Judgment  of  the  superior  court  is  af- 
firmed.   

(168  N.  0.  860)  ""i— 

WILLIAMS   V.    ATLANTIC    COAST    LINE 
.       R.  CO.    (No.  147.) 

(Supreme  Court  of  North  Carolina.    March  10, 

1915.) 

1.  Masteb  Awn  Sebvant  «=a286— Safe  Place 
TO  Work— Obstruction  Nbab  Tback— 
Question  fob  Jubt. 

That  a  brakeman  was  brushed  off  a  box 
car,  while  climbing  a  side  ladder,  by  striking 
the  eaves  of  a  warming  shed  placea  close  to  the 
track,  is  evidence  of  negligence  in  failing  to 
furnish  a  safe  place  to  work,  sufficient  to  take 
the  question  to  the  jury. 

TEd.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  M  1001,  1006,  1008.  1010- 
1015,  1017-1083.  1036-1042,  1044,  1046-1050 ; 
Hec.  Dig.  «=»286.] 

2.  Masteb  and  Sebvant  ^=:>228— ContbibU- 
TOBY  Neqliqencb— Statute. 

Under  Laws  1913,  c.  6,  abolishing  contribu- 
tory negligence  as  a  defense  in  an  action  by 
emplo:r^8,  such  defense  could  not  be  raised  on 
a  motion  to  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  (}  670,  671;  Dec.  Dig. 
^=^228.] 

3.  Mabteb  and  Sebvant  <@==>280— Injubies  to 
Sebvant  —  Contbibutobt  Neoliqbncb  — 
Question  fob  Jubt. 

In  an  action  for  injuries  to  a  brakeman, 
brushed  off  a  box  car  by  the  eaves  of  a  warming 
shed  close  to  the  track,  the  brakeman's  con- 
tributory negligence  held,  under  the  evidence, 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1089,  1090,  1092-1132 ; 
Dec.  Dig.  «=»289.1 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;  Bond,  Judge. 

Action  by  J.  M.  Williams  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  Judgment  setting  aside  the  verdict,  plaintifC 
appeals.  Reversed,  and  judgment  directed  to 
be  entered  upon  the  verdict 

This  is  an  action  to  recover  damages  for 
personal  injury,  caused,  as  the  plaintiff  al- 
leges, by  the  negligence  of  the  defendant,  in 
that  it  failed  to  provide  him  a  reasonably 
safe  place  in  which  to  work.    Evidence  was 


introduced  by  the  plaintiff,  and  the  Jury  re- 
turned the  following  verdict: 

(1)  Was  the  injury  to  plaintiff  caused  by  the 
negligence  of  the  defendant,  as  alleged?  An- 
swer:    Yes. 

(2)  If  so,  did  the  plaintiff  by  his  own  negli- 
gence  contribute    to   such    injury?     Answer: 

(3)  What  damage,  if  any.  is  plaintiff  entitled 
to  recover?    Answer:    Eight  thousand  dollars. 

His  honor  set  aside  the  verdict  as  a  matter 
of  law,  upon  the  ground  that  in  no  view  of 
the  evidence  was  the  plaintiff  entitled  to  re- 
cover, and  the  plaintiff  excepted  and  ap- 
pealed. 

Langston,  Allen  &  Taylor,  of  Gk>ldsboro,  for 
appellant  O.  H.  Guion,  of  Newborn,  for  ap- 
pellee. 

ALLEN,  J.  The  plaintiff  was  a  brakeman, 
working  in  the  yards  of  the  defendant  com- 
pany at  Rocky  Mount,  and  while  ascending 
a  box  car  by  the  side  ladder,  in  the  perform- 
ance-of  his  duties,  was  struck  by  the  eaves 
of  a  small  shanty  about  7  feet  high,  in  such 
dose  proximity  to  the  track  that  it  was  im- 
possible to  clear  the  shanty  in  the  act  of 
climbing  the  side  of  the  car.  The  shanty  was 
located  about  15  feet  south  of  a  car  shed. 
The  plaintiff  mounted  the  car  about  6  car 
lengths  from  the  shanty,  but  could  not  go 
to  the  top,  as  there  was  no  end  ladder  on  the 
car,  until  after  he  passed  the  car  shed,  be- 
cause of  the  overhanging  eaves.  The  train 
was  running  at  a  speed  of  10  to  12  miles  per 
hour.  The  shanty  could  not  be  seen  from 
where  he  mounted  the  car,  because  a  line  of 
posts  supporting  the  car  shed  obstructed  his 
view.  Immediately  upon  passing  the  car 
shed,  he  began  to  ascend  the  car,  as  his  duties 
required  him  to  do,  looking  up,  and  was 
struck  by  the  shanty  and  seriously  injured. 
Plaintiff  knew  that  there  was  a  shanty  in  the 
railroad  yards,  but  did  not  know  of  its  loca- 
tion with  reference  to  the  track,  and  tiad  not 
been  warned  of  its  dangerous  proximity  to 
the  track,  and  had  been  working  on  the  Job 
but  three  days  when  the  injury  occurred. 

The  plaintiff  admitted  that  one  standing  on 
the  ladder  would  have  nothing  to  prevent 
him  from  seeing  the  shanty  aifter  he  left  the 
shed,  and  that  a  person  in  the  act  of  climb- 
ing could  not  pass  the  shanty  without  being 
knocked  off,  unless  he  was  paying  particular 
attention,  and  then  only  by  squeezing  himself 
dose  to  the  ladder.  The  contention  of  the 
defendant  is  that  these  facts  present  no  case 
for  the  consideration  of  a  Jury,  that  they 
furnish  no  evidence  of  negligence  on  the  part 
of  the  defendant,  and  on  the  contrary  prore 
the  contributory  negligence  of  the  plaintiff. 

[1]  The  correctness  of  the  first  position  de- 
pends on  the  duty  resting  upon  the  defendant^ 
and  whether  the  facts  show  a  breach  of  this 
duty,  which  proximately  caused  the  injury 
complained  of.  In  Buchanan  v.  Lumber  Co., 
84  S.  B.  00,  at  the  last  term.  Justice  Hoke, 
speaking  for  the  court  said: 
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'It  is  fully  established  with  us  that  an  em- 
ployer, in  the  exercise  of  reasonable  care,  must 
Erovide  for  his  employes  a  safe  place  to  do 
is  work,  and  a  failure  of  duty  in  this  respect 
will  constitute  ne«rlii?ence.  Cook  v.  Cranberry 
Co.,  161  N.  C.  39  [76  S.  E.  473] :  Jackson 
▼.  Lumber  Co.,  158  N,  C.  805;  Tanner  v. 
Lumber  Co.,  140  N.  O.  476  153  S.  E.  287]. 
An  examination  of  the  authorities  will  show 
that  the  position  is  very  insistent  in  the  case 
of  railroads  where  a  breach  of  duty  in  this 
respect  is  not  unlikely  to  result  in  serious  and 
often  fatal  Injuries." 

And  this  principle  was  applied  to  eTidenoe 
tending  to  show  that,  for  a  week  or  more,  the 
defendant's  road  had  been  left  with  a  limb  or 
snag  deep  in  the  ground  at  one  end  and  lean- 
ing over  towards  the  railroad  track  In  such 
manner  that  it  day  by  day  scraped  along  the 
sides  of  the  engine  and  cars,  and  where  it 
was  liable,  at  any  time,  to  cause  an  injury 
of  some  sort  to  the  train  or  its  employ^'. 

In  Texas  &  Pacific  Ry.  Ca  v.  Swearingen, 
196  U.  8.  61,  25  Sup.  Ct  164,  49  L.  Ed.  382, 
the  negligence  alleged  on  the  part  of  the  com- 
pany was  the  existence,  in  close  proximity 
to  a  switch  track,  of  a  scale  box,  by  striking 
against  which  the  plaintiff  was  injured  whUe 
doing  duty  as  a  switchman,  and  the  court, 
dealing  with  the  question  of  negligence^  said: 

**Prima  fade,  the  location  of  scales  where 
the  tracks  were  only  the  standard  distance 
«part,  and  where  a  space  of  less  than  two  feet 
was  left  for  the  movements  of  a  switchman  be- 
tween the  side  of  a  freight  car  and  the  scale 
box,  incumbered,  as  he  would  be  in  the  night- 
time, with  a  lantern  employed  for  the  purpose 
•of  signaling,  did  not  incontestably  establish  the 
performance  by  the  defendant  company  of  the 
duty  imposed  upon  it  to  use  due  care  to  provide 
«  reasonably  safe  place  for  the  use  of  a  switch- 
man in  its  employ.  And  so  far  from  the  proof 
making  it  certain  that  the  necessity  of  the  sit- 
uation required  the  erection  of  the  structure 
between  tracks  Nos.  1  and  2  as  existing,  there 
"was  prodf  that  the  railway  company  owned 
unoccupied  ground,  intended  for  other  tracks, 
to  the  south  of  track  No.  4.  justifying  the  in- 
ference that  the  distance  between  tracks  Nos.  1 
and  2  might  have  been  increased,  and  the  em- 
ployhient  of  the  scales  thus  rendered  less  haz- 
ardous to  switchmen,  or  that  the  scales  might 
iiave  been  removed  to  a  safer  location.  It 
Avas  therefore  properly  a  question  for  the  de- 
termination of  the  jury  whether  or  not  the 
scales  were  maintained  in  a  reasonably  safe 
place,  and,  if  not,  whether  the  plaintiff  had 
DOtlce  thereof.'' 

This  statement  of  the  law  is  peculiarly 
pertinent  to  the  case  before  us,  in  view  of 
tlie  evidence  for  the  plaintiff  that  the  shanty, 
^vhich  caused  the  injury,  was  used  for  em- 
ployes working  around  the  transfer  shed  to 
i;varm  in,  and  that  there  would  have  been  no 
danger  if  it  had  been  turned  round. 

In  Georgia  Paa  Ry.  v.  Davis,  92  Ala.  308, 
9  South.  253,  25  Am.  St  Rep.  47,  the  plaintiff, 
A  brakeman,  was  injured  while  on  a  side  lad- 
tier  by  a  rock  projecting  from  the  side  of  a 
out,  and  it  was  said  by  the  court  that: 

**In  view  of  the  exigencies  of  the  service,  in- 
v-olving  the  use  of  ladders  on  the  sides  of  ears 
%>y  employ^,  and  this  while  the  train  is  in 
motion,  and  in  view  of  the  custom  of  resorting 
to  such  use,  which  the  evidence  here  goes  to 
Bbow,  we  do  not  hesitate  to  affirm  that  it  was 
^be  part  of  ordinary  care  on  the  part  of  the 
4]efendant — assuming,   as  the  jury  might  have 


found,  the  truth  of  this  testimony— to  con- 
struct and  maintain  its  roadway  so  as  not  only 
to  admit  of  the  safe  passage  of  its  cars,  but 
also  free  from  any  projection  or  obstruction 
which  would  endanger  the  persons  of  employes 
in  the  use  of  these  side  ladders  while  the  train 
is  proceeding  on  its  way,  and  that  the  defend- 
ant's failure  in  this  regard  rendered  it  liable 
to  the  plaintiff  for  any  damages  resulting  to 
him  froxb  such  failure,  unless  his  own  negli- 
gence proximately  contributed  thereto.*' 

This  principle  was  applied  in  Dorsey  v. 
€k)nstruction  Co.,  42  Wis.  584,  in  behalf  of  a 
conductor  of  a  freight  train,  who  was  injur- 
ed while  ascending  a  side  ladder  by  coming 
in  contact  with  a  cattle  chute  placed  near 
the  track,  in  Flanders  v.  Railroad,  51  Minn. 
193,  53  N.  W.  544,  in  behalf  of  a  brakeman, 
who  was  descending  a  ladder  and  was  in- 
jured by  striking  a  section  house,  and  in  Al- 
len V.  Railroad,  57  Iowa,  623,  11  N.  W.  614,  in 
behalf  of  a  brakeman  injured  by  striking  a 
cattle  chute  while  getting  off  a  moving  train. 

HeiUg  V.  Railroad,  152  N.  0.  471,  67  S.  B. 
1010,  is  also  in  point.  In  that  case  the  plain- 
tiff, an  employ^,  was  injured  while  riding  on 
the  steps  of  t^e  engine,  according  to  custom, 
by  coming  in  contact  with  the  posts  of  a 
coal  chute.  A  Judgment  of  nonsuit  entered 
in  the  superior  court  was  set  aside,  this  court 
saying: 

"It  [the  railroad]  cannof  permit  obstacles 
to  exist  so  close  to  the  tracks  traversed  by 
such  engines  as  to  endanger  the  life  and  limb 
of  its  employes  using  its  engines  in  accordance 
with  a  custom  so  long  established." 

The  fiacts  in  all  these  cases  were  more  fa- 
vorable to  the  defendant  than  in  the  case  be- 
fore us,  because  in  them  the  structures  caus- 
ing injury  were  built  for  convenience  in  oper- 
ating the  railroad,  while  In  this  case  tiie 
shanty  was  to  enable  employes  to  warm,  and 
could  have  been  easily  turned,  without  In- 
convenience to  any  one,  so  that  it  would  have 
been  safe  to  pass  it.  Applying  these  author- 
ities to  the  evidence,  we  are  of  opini<m  there 
was  evidence  of  negligence,  in  that  the  de- 
fendant failed  to  provide  a  reasonably  safe 
place  for  the  plaintiff  to  work,  and  that  this 
failure  of  duty  was  the  cause  of  his  injury. 

[2,  3]  The  second  contention  of  the  defend- 
ant as  to  the  contributory  negligence  of  the 
plaintiff,  cannot  be  raised  upon  a  motion  to 
nonsuit,  as  the  injury  occurred  after  the 
enactment  of  chapter  6,  Pub.  Laws  1913, 
which  abolishes  contributory  negligence  as  a 
defense  in  actions  by  employes  for  personal 
Injury;  but,  if  considered  as  the  law  was  be- 
fore that  statute  was  adopted,  it  could  not 
be  held  upon*  the  evidence,  as  matter  of  law, 
that  the  plaintiff  by  his  own  negligence  con- 
tributed to  his  injury.  It  is  true  he  knew 
the  general  location  of  the  shanty,  but  he  had 
not  passed  It  on  the  car,  and  did  not  know  its 
distance  from  the  track.  He  had  not  been 
warned  of  danger,  and  had  the  right  to  as- 
sume that  the  defendant  had  performed  its 
duty  to  provide  him  a  reasonably  safe  place 
to  work. 

It  is  also  true  that  he  could  have  seen  the 
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location  of  the  shanty  after  he  passed  the 
car  shed ;  but  the  shanty  was  not  then  more 
than  15  or  20  feet  distant,  and,  as  the  train 
was  running  10  or  12  miles  an  hour,  he  had 
only  a  second  of  time,  and  was  engaged  in 
performing  a  duty,  climbing  to  the  top  of  the 
car,  which  would  naturally  cause  him  to 
look  up.  In  Buchanan  v.  Lumber  Co.,  supra, 
a  similar  contention  was  made  by  the  de- 
fendant, and  the  court  said  in  dealing  with  it: 

"He  was  only  out  on  this  ruoning  board 
where  the  hands  were  accustomed  to  ride  on 
their  way  to  work,  the  train  being  in  motion, 
and  the  duty  on  him,  under  such  circumstances, 
to  observe  and  note  an  obstruction  of  this 
character  and  correctly  estimate  its  proper 
effect,  a  small  stick,  leaning  over  towards  the 
rail,  was  a  very  different  obligation  from  that 
incumbent  on  defendant  company  and  its  em- 
ployes charged  with  the  especial  duty  of  keep- 
ing the  track  and  roadbed  m  a  reasonably  safe 
condition.  In  the  latter  case  it  would  undoubt- 
edly import  menace  tending  to  inculpate,^ 
whereas  to  the  intestate  it  might  very  well 
be  a  question  of  debate,  and  one  that,  under 
our  law,  must  be  referred  to  the  jury.  ♦  ♦  ♦ 
The  prayer,  in  effect,  requested  the  court  to 
rule  on  the  question  of  intestate's  conduct  as 
a  matter  of  law,  and  his  honor  submitted  it 
for  the  consideration  of  the  jury,  and  the  posi- 
tion, as  we  have  stated,  is  In  accord  with  our 
decisions." 

Also  in  Railroad  v.  Swearingen,  supra: 

"The  record  shows  that  there  was  evidence 
tending  to  establish  that  the  track  scale  box 
was  not  erected  in  a  reasonably  safe  place, 
and  that,  although  the  plaintiff  knew  that  the 
scale  box  was  situated  adjacent  to  track  No. 
2,  he  did  not  know  that  it  was  so  near  that  it 
could  not  be  passed,  in  the  performance  of  his 
duties  as  a  switchman,  without  danger.  This 
is  apparent  when  it  is  borne  in  mind  that 
the  plaintiff  testified,  in  substance,  that  prior 
to  the  accident  he  had  not  closely  inspected  the 
scale  box,  or  taken  measurements  of  the  dis- 
tance from  the  box  to  the  north  rail  of  track 
No.  2,  and  that  he  did  not  do  more  than  cur- 
sorily observe  the  structure  from  a  distance, 
and  that  he  was  unaware  of  the  nearness  of  the 
scale  box  to  the  north  rail  of  track  No.  2. 
*  *  *  The  plaintiff  was  entitled  to  assume 
that  the  defendant  'company  had  used  due 
care  to  provide  a  reasonably  safe  place  for 
the  doing  by  him  of  the  work  for  which  he 
had  been  employed,  and,  as  the  fact  that  the 
defendant  company  might  not  have  performed 
such  duty  in  respect  to  the  scale  box  in  ques- 
tion was  not  so  patent  as  to  be  readily  ob- 
servable, the  court  could  not  declare,  in  view 
of  the  testimony  of  the  plaintiff  as  to  his 
actual  want  of  knowledge  of  the  danger,  that 
he  had  assumed  the  hazard  incident  to  the 
actual  situation.'* 

In  Dorsey  y.  Construction  Co.,  supra,  the 

evidence    of    contributory    negligence    was 

stronger  than  in  this  case,  and  the  court  held 

it  was  a  question  for  the  jury,  saying: 

"The  safety  of  railroad  trains  depends  largely 
upon  the  exclusive  attention  of  those  operating 
them  to  the  track  and  to  the  trains  themselves. 
It  is  not  for  the  interest  of  railroad  companies, 
or  of  the  public— with  like,  if  not  equal,  con- 
cern in  the  safety  of  trains— that  persons  so 
emplo:^ed  should  be  charged  with  any  duty  or 
necessity  to  divert  their  attention.  And  it 
appears  to  us  very  doubtful  whether  persons 
operating  railroad  trains,  and  passing  adjacent 
objects  m  rapid  motion,  with  their  attention 
fixed  upon  their  duties,  ought,  without  express 
proof  of  knowledge,  to  be  charged  with  notice 


of  the  precise  relation  of  such  objects  to  the 
track.  *  *  *  Be  that  as  it  may,  the  question 
cannot  well  be  considered  as  arising  here. 
For,  though  it  certainly  appears  that  the  re- 
spondent knew  of  the  general  relation  of  the 
cattle  chute  to  the  track,  it  does  not  appear 
that  he  knew,  or  had  such  means  of  information 
as  would  charge  him  with  knowing,  its  precise 
relation  to  the  track,  its  distance,  and  its 
danger.  •  •  •  What  constitutes  negligence, 
or  that  want  of  care  on  the  part  of  the  person 
receiving  the  injury,  which  deprives  him  of  any 
remedy,  and  neutralizes,  as  it  were,  the  wrong 
of  the  party  by  whom  the  injury  is  inflicted,  is 
a  question  depending  on  various  circumstances. 
What  may  be  negligence  under  some  circum- 
stances and  conditions  may  not  under  others. 
As  observed  by  counsel,  it  is  not  a  fact  to  be 
testified  to,  but  can  only  be  inferred  from  the 
res  gests — ^from  the  facts  given  in  evidence. 
Hence  it  may,  in  general,  be  said  to  be  a 
conclusion  of  fact  to  be  drawn  by  the  jury  un- 
der proper  instructions  from  the  court.  It  is 
always  so  where  the  facts,  or  rather  the  con- 
clusion, is  fairly  debatable,  or  rests  in  doubt 
♦  ♦  ♦  Under  this  rule,  it  appears  quite 
manifest  that  the  court  could  not  hold  the  re- 
spondent, as  matter  of  law,  guilty  of  contribu- 
tory negligence.  It  was  a  question  for  the 
jury  whether,  under  all  the  circumstances,  he 
could  have  avoided  the  accident  by  the  exercise 
of  reasonable  care.  His  general  knowledge  of 
the  position  and  danger  of  the  cattle  chute,  his 
means  of  knowledge  at  the  time  of  its  nearness 
to  him,  his  necessity  of  bein^  Where  he  was 
when  he  was  injured,  and  his  care  or  want 
of  care  for  his  own  safety,  under  all  the  cir- 
cumstances, were  proper  questions  for  the 
jury.". 

We  are  therefore  of  opinion  there  is  error 
in  the  ruling  of  his  honor,  and  the  judgm^it 
of  nonsuit  is  set  aside,  and  the  verdict  rein- 
stated. 

Judgment  will  be  entered  in  the  superior 
court  upon  the  verdict 

Reversed. 


(100  S.  C.  87) 

GRAY  T.  MARION  COUNTY  LUMBER  00. 

(Na   9006.) 

(Supreme  Court  of  South  Carolina.     Feb.  27, 

1915.) 

1.  Judgment   €=>320— Modification— Rsms- 
DT  BY  Appbal. 

An  order  of  a  circuit  judge  which  restrains 
a  party  from  exercising  rights  awarded  to  him 
by  a  decree  of  another  circuit  judge  pending 
appeal  from  the  decree  is  invalid  as  a  modifica- 
tion of  the  decree. 

[Ed.  N<5te.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  618 ;    Dec.  Dig.  «=»320.] 

2.  Courts  ^=>^— Injunction  Pending  Ap- 
peal—Jubisdiction. 

The  Supreme  Court  may,  on  its  own  mo- 
tion pending  appeal  from  a  decree  dismissing  a 
suit  to  declare  the  rights  of  defendant  under 
a  timber  deed  terminated  and  to  remove  the 
cloud  thereof  from  plaintiff's  land,  maintain  by 
injunction  the  status  quo  on  plaintiff  giving  to 
defendant  a  bond  conditioned  to  save  defend- 
ant harmless  in  the  event  he  establishes  hia 
rights  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  736;   Dec.  Dig.  <&=»207.] 

Appeal  from  Common  Pleas  Circuit  Goort 
of  Marlboro  County;  T.  H.  Spain,  Judge. 

Action  by  A.  A.  Gray  against  the  Marlon 
County  Lumber  Company.    From  an  order  of 
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injunction  pending  action  and  disposition  of 
case  on  appeal,  defendant  appeals.    Modified. 

M.  C.  Woods,  of  Marlon,  for  appellant. 
Townsend  &  Rogers,  of  Bennettsvllle^  for  re- 
spondent 

FRASER,  J.  The  following  statement  ap- 
pears in  the  case: 

'This  is  an  action  to  declare  all  rights  of  de- 
fendant-appellant under  a  certain  timber  deed 
terminated,  and  to  remove  the  clond  thereof 
from  plaintiff's  land.  The  cause  was  heard  on 
its  merits  by  Judge  Memmimger,  at  the  spring, 
1914,  term  of  the  circuit  court  for  Marlboro 
county,  and  resulted  in  a  decree,  filed  after  the 
term  had  ended  and  his  honor  had  left  the 
Fourth  circuit,  which  concluded  in  the  follow- 
ing words :  'From  these  conclusions  of  law  and 
facts,  it  follows  that  plaintiff  is  not  entitled  to 
the  relief  prayed  for  and  that  the  complaint 
shottld  be  dismissed.  It  is  therefore  so  order- 
ed.' Within  due  time  plaintiff  gave  notice 
of  his  intention  to  appeal  to  the  Supreme  Court 
from  the  order  of  Judge  Memminger.  In  the 
meantime  the  defendant  entered  upon  the  land 
in  question,*  cut  out  a  right  of  way,  and  pre- 
pared to  build  a  logging  road  there  across.  On 
an  ex  parte  application.  Judge  Spain  issued  an 
order  of  injunction  prohibiting  the  defendant 
from  entering  upon  the  land  in  question  pending 
the  appeaL  Defendant  gave  notice  of  a  motion 
to  dissolve  such  order  of  injunction,  and,  after 
argument  of  counsel.  Judge  Spain  granted  an 
order  dissolving  the  order  of  injunction  upon 
the  ground  that  the  same  bad  been  obtained 
without  notice.  The  plaintiff  then  applied  to 
Judge  Spain  and  obtained  a  rule  to  show  cause, 
and  a  temporary  restraining  order  pending  the 
hearing  of  the  rule,  why  the  defendant  should 
not  be  enjoined  pending  the  determination  of 
the  case  by  the  Supreme  Court.  To  such  rule 
the  defendant  made  due  return,  which  his  honor 
held  insufficient.  He  thereupon  issued  an  order 
of  injunction  pending  the  action  and  until  the 
Supreme  Court  shall  have  decided  the  main 
case.  At  this  time  the  case  on  appeal  from 
Judge  Memminger 's  order  had  not  been  agreed 
apon  or  settled,  and  the  return  had  not  be«) 
filed  in  the  Supreme  or  circuit  court;  the  time 
for  service -of  the  proposed  case  having  been 
extended  by  counsel.  Within  due  time  defend- 
ant gave  notice  of  his  intention  to  appeal  to 
the  Supreme  Court,  and  the  cause  now  comes 
before  this  court  on  ^e  exceptions  set  forth  in 
the  record.** 

In  the  exceptions  the  appellant  takes  two 
positions:  (1)  That  the  easement  is  sepa- 
rate and  perpetual.  (2)  That  the  circuit 
Judge  had  no  jurisdiction  to  make  the  order. 
The  second  only  needs  to  be  considered. 

[1]  The  plaintiff  brought  suit  to  declare  all 
rights  under  the  deed  terminated.  Those 
rights  included  the  right  to  cut  and  remove 
the  timber,  and  also  the  right  of  way.  Judge 
Memminger,  who  heard  that  case,  held  "that 
the  plaintiff  is  not  entitled  to  the  relief  pray- 
ed for  and  that  the  complaint  be  dismissed." 
"W^hen  therefore  another  circuit  judge  made 
an  order  suspending  the  defendant's  rights  as 
<leclared  by  Judge  Memminger's  decree,  it 
was  unquestionably  a  modification  of  Uiat 
decree. 

In  the  recent  case  of  Middleton  v.  Ice  & 
Fu^  Co.,  97  S.  C.  459,  81  S.  E.  158,  Mr.  Jus- 
tice Watts,  delivering  the  opinion  of  this 
court,  says: 


"His  honor,  Judge  Rice,  had  neither  power 
nor  authority  to  review,  reverse,  or  modify  the 
decree  of  Judge  Gary,  who  has  passed  the  same 
while  presiding  in  Bamberg  county,  even  though 
he  was  the  resident  judge  of  the  circuit  of 
which  the  county  of  Bamberg  is  a  part  He 
committed  an  error  in  his  attempt  to  interfere 
with  Judge  Gary's  decree.  If  there  was  any 
error  in  the  judgment  and  decree  of  Judge 
Gary,  there  is,  under  the  Constitution  and  laws 
of  this  state,  another  tribunal  for  the  correction 
of  the  same. 

[2]  But  while  Judge  Spain  was  without  au- 
thority to  modify  the  action  theretofore  had 
by  Judge  Memminger,  of  the  same  court,  it 
yet  does  not  follow  that  this  court  may  not 
now,  of  its  own  motion,  make  an  order  of  a 
character  somewhat  like  that  which  Judge 
Spain  undertook  to  make.  The  main  case 
heard  by  Judge  Memminger  is  on  appeal 
here;  the  cause  is  on  the  docket,  ripe  for  a 
hearing,  and  would  have  been  heard  contem- 
poraneously with  the  appeal  from  Judge 
Spain's  order,  except  for  a  lack  of  time  un- 
der the  allotment  theretofore  made  to  the 
Fourth  court  by  this  court  Therefore,  to 
now  undo  Judge  Spain's  order  would  give 
warrant  to  the  defendant  to  go  upon  the 
plaintiffs  land  and  cut  timber,  the  cutting  of 
which  is  now  in  issue  before  this  court  The 
status,  under  the  circumstances,  ought  to  be 
preserved. 

It  is  therefore  ordered  that  the  defendant 
must  not  go  upon  the  premises  in  dispute  and 
cut  timber,  or  do  any  act  to  enforce  its  al- 
leged rights  under  the  contract  in  issue,  until 
the  main  cause  has  been  heard  and  decided 
by  this  court.  Ordered  further,  that  the 
plaintiflF  make  to  the  defendant  a  bond,  with 
sureties  to  be  approved  by  the  clerk  of  the 
circuit  court  for  Marlboro,  in  the  sum  of  five 
hundred  dollars,  conditioned  to  save  harmless 
the  defendant  by  reason  of  this  order,  in  the 
event  the  defendant  shall  establish  its  right 
in  the  said  action. 

Modified. 

GARY.  C.  J.,  and  HTDRICK,  WATTS,  and 
GAGES,  JJ.,  concur. 


(100  8.  c.  UO) 
Ex  parte  CUDD. 
WERTZ  V.  WERTZ  et  al. 
(No.  9011.) 

(Supreme  Court  of  South  Carolina.    March  1« 

1915.) 

Pabtttion  ^=:>104— Sale-^Rkfusal  of  Pub- 

OHASEB  TO  PEBF0BM->LlABILrr7. 

A  purchaser  at  partition  sale  of  a  tract  in 
gross  may  not  be  relieved  from  liability  on  the 
ground  that  a  part  of  the  tract  bad  been  taken 
to  widen  a  street,  where  no  one  having  the  right 
so  to  do  had  given  any  part  for  a  stre^  and 
where  the  municipality  had  never  acquired  the 
same  by  condemnation. 

[Ed.  Note.'For  other  cases,  see  Partition, 
Cent  Dig.  §§  341-351,  376,  877,  380-396 ;  Dec 
Dig.  «=»1(>4.] 

Appeal  from  Common  Pleas  Circuit  Court  of 
Spartanburg  County;   Geo.  E.  Prince,  Judge. 


^s>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


412 


84  SOUTHEASTERN  REPORTER 


(S.a 


Partition  by  Margaret  M.  Wertz,  as  ezecn- 
trtz,  and  In  her  own  right,  against  J.  B. 
Wertz  and  others.  From  an  order  compelling 
R,  E.  Cndd,  purchaser,  refusing  to  perform 
his  purchase,  to  pay  the  loss  sustained  on  a 
resale,  he  appeala    Affirmed. 

The  following  is  the  order  of  Circuit  Judge 
Prince: 

The  plaintiff  and  defendants  were  tenants  in 
common  of  a  lot  of  land  on  North  Liberty  street, 
in  the  city  of  Spartanburg.  It  was  left  to  them 
by  their  father  and  grandfather,  J.  B.  Wertz,  at 
the  termination  of  a  life  estate  giyen  in  the  will 
of  said  J.  B.  Wertz  to  his  wife,  Maggie  L.  Wertz. 
This  action  was  brought  for  the  purpose  of  parti- 
tion, and  under  a  decree  of  the  court  the  prop- 
erty was  advertised  and  exposed  for  sale  by  the 
master  on  November  4, 1912.  At  that  sale  R.  E. 
Gudd  bid  the  property  off  for  $7,600.  He  sub- 
sequently refused  to  comply,  claiming  that  the 
property  was  eight  feet  less  in  depth  than  ad- 
vertised and  as  stated  by  the  master  at  the  sale. 
The  property  was  again  advertised  by  the  mas- 
ter at  the  risk  of  Cudd  and  sold  on  the  6th  day 
of  January,  1913,  under  the  terms  of  the  former 
decree  for  $7,061  and  at  an  additional  cost  of 
$10.30.  The  master  then  petitioned  this  court 
for  a  rule  to  show  cause  against  Cudd  why  he 
should  not  be  required  to  pay  into  the  master's 
hands  $549  difference  in  the  price  and  $10.30 
additional  cost,  with  interest  on  same  from  Jan- 
uary 6,  1913,  and  interest  on  $7,600  from  No- 
vember 4,  1912,  to  January  6,  1913.  Mr.  Cudd 
made  return  that,-  when  he  was  bidding  on  the 
property  in  November,  he  asked  the  master  if 
he  was  selling  143  feet,  and  that  rough  plat 
exhibited  at  said  sale  represented  that  the  lot 
was  143  feet  deep;  that  he  subsequently  ascer- 
tained that  the  original  plat  which  had  been 
made  by  Stribling,  surveyor,  had  been  misplaced 
at  the  sale,  and  that  said  plat  showed  by  a  dot- 
ted line  across  the  front  end  of  said  lot  that  8 
feet  had  been  cut  off  next  to  the  sidewalk  for 
the  purpose  of  widening  the  street ;  that  he  un- 
derstood that  he  was  buying  143  feet  back  or 
west  of  said  line,  and  as  a  matter  of  fact  there 
was  only  135  feet  back  of  said  line.  At  the 
hearing  before  me  the  master  testified  orally  that 
he  did  state  to  Mr.  Cudd  that  he  was  selling 
143  feet,  and  he  also  stated  that  he  sold  the  lot  as 
a  whole,  and  not  by  front  foot  or  side  foot. 

It  appears  to  mv  satisfaction  that  the  heirs 
and  distributees  of  J.  B.  Wertz  did  own  143 
feet  in  depth  from  the  edge  of  the  sidewalk,  and 
that  the  master  sold  the  same.  It  has  not  been 
made  to  appear  that  any  party  having  the  right 
80  to  do  has  ever  given  the  city  the  right  to  the 
8  foot  strip  of  land,  nor  has  the  city  ever  ac- 
quired same  by  condemnation.  This  being  the 
case,  the  master  was  selling  and  would  have  con- 
veyed to  the  purchaser  143  feet  as  advertised 
and  as  stated  by  him  at  the  sale.  The  necessary 
conclusion  follows  that  Mr.  Cudd  must  pay  the 
difference  in  the  prices,  which  is  $549,  and  also 
$10.30  additional  cost  on  tiie  second  sale,  to- 
gether with  interest  on  both  items  from  Janu- 
ary 6,  1913,  and  also  legal  interest  on  $7,600, 
the  first  bid,  from  November  4, 1912,  to  January 
6,  1913,  and  also  the  costs  of  this  proceeding, 
and  it  is  so  ordered.  Let  the  master  have  the 
right  to  enter  up  judgment  against  R.  E.  Cudd 
for  said  sums. 

John  Gary  Evans  and  R.  B.  Pasley,  both  of 
Spartanburg,  for  appellant  Johnson  &  Nash, 
Lyles  &  Daniel,  of  Spartanburg,  for  respond- 
ents. 

WATTS,  J.  For  the  reasons  set  out  in  the 
order   of   his   honor.    Judge   Prince,    circuit 


Judge,  it  is  the  judgment  of  tiiia  court  that 
the  judgment  of  the  circuit  court  be  affirmed. 

GARY,  a  J.,  and  HYDRICK,  FRASER, 
and  GAGE,  JJ.,  concur. 


(UN)  S.  C.  107) 

ASHE  et  aL  v.  STANDARD  OIL  CO. 

(No.  9010.) 

(Supreme  Court  of  South  Carolina.    March  1, 

1915.) 

Tbiai.  ^=»189— Taking  Case  fbom  Jubt. 

Where  there  is  any  competent,  relevant  evi- 
dence to  go  to  the  jury  that  presents  any  issu- 
able fact  pertinent  to  tiie  case  from  which  more 
than  one  inference  can  be  drawn,  it  should  be 
left  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
D^.  §§  332,  333,  338-341,  365 ;  Dec.  Dig.  «=> 

Gage,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Gouit 
of  Orangeburg  County;  L  W.  Bowman, 
Judge. 

Action  by  Annie  E.  Ashe  and  another 
against  the  Standard  Oil  (Company.  Judg- 
ment for  defendant,  and  plaintiffs  appeaL 
Reversed. 

Wolfe  &  Berry  and  Raysor  &  Simmons,  all 
of  Orangeburg,  for  appellants.  Willcoz  & 
Willcox  and  Henry  E.  Davis,  all  of  Florence^ 
and  Moss  &  lide,  of  Orangeburg,  for  respond- 
ent 

WATTS,  J.  This  was  an  action  by  the 
plaintiffs  against  the  defendant  for  damages 
for  personal  injuries  alleged  to  have  been 
sustained  by  the  plaintiff,  Annie  B.  Ashe, 
wife  of  Jacob  B.  Ashe,  by  reason  of  negli- 
gence of  the  defendant.  The  action  was 
for  actual  and  punitive  damages.  The  cause 
was  heard  before  his  honor.  Judge  Bowman, 
and  a  jury,  at  the  June  term  of  the  court* 
1914,  for  Orangeburg  county,  and  after  all 
of  the  testimony,  both  for  plaintiff  and  de- 
fendant, was  in,  defendant  moved  for  a  di- 
rection of  verdict  in  its  favor  upon  several 
grounds.  After  argument  the  court  directed 
a  verdict  in  favor  of  defendant,  wherenpon 
plaintiffs  appeal  and  by  nine  exceptions  al- 
lege error  on  the  part  of  circuit  court  in  so 
directing  a  verdict,  and  contend  that  there 
was  sufficient  evidence  to  carry  the  case  to 
the  jury. 

It  is  not  necessary  to  consider  the  excep- 
tions seriatim,  because  the  law  is  so  plain 
that,  if  there  is  any  competent,  relevant  evi- 
dence to  go  to  the  jury  that  presents  for 
them  any  issuable  fact  pertinent  to  the  case 
from  which  more  than  one  inference  can  be 
drawn,  then  it  should  go  to  the  jury  for  th^r 
determination.  After  a  careful  study  and 
analysis  of  the  evidence  of  the  whole  case* 
and  especially  that  of  the  plaintiff,  we  are 
constrained  to  hold  that  there  was  at  least 
one  point  that  the  jury  should  have  passed 
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upon;  it  was  for  them  to  determine  from 
all  the  facts,  surroundings,  drcumstances, 
and  evidence  in  the  case:  Was  there  any 
negligence  on  the  part  of  defendant  in  plac- 
ing its  wagon  and  team  of  mules  wh^ e  it 
placed  them  and  leaving  them  unattended  as 
testified  to? 

The  verdict  must  be  set  aside  and  re- 
versed. 

GARY,  0.  J.,  and  HYDRICK  and  FRAS- 
B!R,  JJ.,  concur. 

OAOE,  J.  I  dissent  The  plaintiff  tes- 
tified Mr.  Dukes,  the  driver,  was  at  the  back 
of  the  wagon  when  she  was  kicked.  I  think 
the  testimony  faUs  to  show  any  lack  of  care 
under  the  circumstances. 


(100  S.  C.  121) 

TURNER  V.  COLUMBIA  NAT.  LIFE  INS. 

CO.    (No.  9016.) 

(Supreme  Court  of  South  Carolina.    March  1, 

1915.) 

1.  iNsuBANcs  ^s>668  ~  Action  on  Health 
Policy— QxTBsnoN  fob  Jubt— Tims  of  Con- 
TBACTiNo  Illness. 

'  On  evidence  in  an  action  for  monev  alleged 
to  be  due  under  a  health  indemnity  policy,  held, 
that  the  time  when  insured  contracted  a  disease 
was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1656,  1732-1770;  Dec.  Dig.  «=» 
068.] 

2.  Insubancb   ^s»66&— Action    on   Health 

POLICT-^TJESnON  FOB  JUBY— WaIVEB. 

On  evidence  in  such  action,  held,  that  the 
qnestlon  of  insured's  waiver  of  his  claim  was  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §S  1556,  1732-1770;  Dec.  Dig.  <©=> 
668.1 

8.  Tbial  ^=9260~RaQnB8TBD  Instbuotions— 

Given  Instbuctions. 

The  refusal  of  defendant's  requested  in* 
fltructions  was  not  error,  where  the  court's  gen- 
eral charge  practically  covered  the  grounds 
complained  of. 

[Ed.  Note.~For  other  cases,  see  Trial,  Cent 
Dig.  |§  651-659;  Dec.  Dig.  «=>2e0.] 

4.  Witnesses  ^=»255  —  Dooumentabt  Evi- 
dence—Retbbbhino  BiEVOBT. 

In  an  action  on  a  health  indemnity  policy, 
insured's  proofs  of  loss  can  be  used  to  refresh 
bis  recollection  of  the  statements  made  therein. 

(Eld.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  ft  874-890;  Dec.  Dig.  «=»255.] 

■ 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;   T.  S.  Sease,  Judge. 

Action  by  J.  C.  L.  Turner  against  the  Co- 
lumbia National  Life  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Defendant  objected  to  the  admission  of  the 
proofs  of  loss  on  the  ground  that  plaintiff 
could  not  prove  his  case  by  introduction  of 
^rritten  statements  that  he  may  have  made 
in  a  formal  proof,  filling  out  of  the  blanks 
in  regard  to  the  alleged  details  of  his  sick- 


ness, and  that  there  was  no  such  issue,  where- 
upon the  court  said: 

.  "He  can  refresh  his  memory  by  that  if  he 
desires  to  do  so,  or,  if  there  are  any  marks  on 
these  papers  made  by  the  company,  it  would  be 
competent  to  that  extent  In  other  words,  the 
date  of  the  receipt  or  any  marks  on  It  made  by 
the  company  after  it  left  his  bands,  than  that 
would  be  competent;  but  the  contents  of  the 
paper,  what  he  wrote  in  there,  would  not  be 
competent,  because  they  would  be  self-serying 
declarations.** 

Defendant's  sixth  exception  was  as  fol- 
lows: 

Error  in  admitting  in  evidence  and  in  allowing 
the  plaintiff  to  examine  and  refresh  his  memory 
from  the  "Proofs  of  Loss**  which  he  sent  to  the 
company,  unsworn  to,  over  objection  of  defend- 
ant's attorney ;  it  being  submitted  that  the  same 
were  incompetent,  amounting  to  no  more  than 
self-serving  declarations.  It  Is  further  submit- 
ted that  they  were  irrelevant  and  injurious  to 
the  defendant,  in  that  there  was  no  issue  made 
by  the  defendant  as  to  the  failure  of  plaintiff  to 
furnish  such  proofs  of  loss,  and  it  was  an  error 
to  allow  them  to  be  used  in  evidence  for  any 
purpose. 

Bomar  &  Osborne,  of  Spartanburg,  for  ap- 
pellant. Gwynn  &  Hannon,  of  Spartanburg, 
for  respondent 

WATTS,  J.  This  was  an  action  for  the  re- 
covery of  $360  by  plaintiff  against  defend- 
ant, alleged  to  be  due  plaintiff  under  a  health 
indemnity  policy  issued  by  defendant  The 
cause  was  tried  at  the  June  term  of  court, 
1914,  for  Spartanburg  county,  before  Judge 
Sease  and  a  jury,  and  resulted  in  a  verdict 
for  the  plaintiff  in  the  sum  of  |250.  After 
entry  of  judgment,  defendant  appeals  and 
bases  his  exceptions  (1)  in  the  refusal  to  di- 
rect a  verdict  in  favor  of  defendant,  (2)  er- 
rors in  his  charge,  and  (3)  error  In  the  admis- 
sion of  eyidence.    It  is  contended  that: 

"Under  the  tenfis  of  the  policy,  in  so  far  as 
the  health  feature  is  concerned,  there  is  no  lia- 
bility until  the  policy  becomes  of  force,  and 
under  the  terms  of  the  policy  it  could  not  be- 
come of  force  until  12  o'clock  noon  on  the  10th 
day  of  November,  1912,  and  according  to  the 
undisputed  testimony  the  plaintiff  had  contract- 
ed the  disease  from  which  he  suffered  prior  to 
that  hour,  and  under  the  terms  of  the  policy 
he  is  not  entitled  to  recover  unless  the  disease 
is  contracted  while  the  policy  is  of  force.** 

[1]  The  plaintiff  in  his  proof  of  loss,  which 
he  signed  and  forwarded,  stated  that  his  Ill- 
ness began  about  12  o'clock  noon,  November 
10th.  In  his  evidence  at  the  trial  he  testi- 
fied: 

"Q.  In  both  of  these  proofs  of  loss  you  state 
that  your  illness  commenced  on  November  10th? 
A.  That  was  partial.  I  was  not  confined  to  the 
house.  Q.  In  the  proof  that  is  dated  December 
24th  you  state  that  your  illness  began  at  2 
o'clock  of  November  10th.  That  was  correct, 
was  it?  A.  Yes,  sir;  I  suppose.  ♦  •  ♦  Q. 
Did  you  feel  any  of  those  achmg  pains  and  sore- 
ness early  in  the  morning  of  the  10th  of  Novem- 
ber? A.  I  could  not  say,  but  I  think  we  start- 
ed up  there  in  the  morning,  and  I  noticed  it  at 
Columbus,  and  I  noticed  somewhere  about  1  or 
2  o'clock.  Q.  Did  vou  feel  any  aches  or  pains 
that  morning?  A.  Not  that  I  remember  o£  Q. 
Did  you  feel  any  aches  and  pains  prior  to  12 


^as»For  other  esses  see  same  topic  and  KOY- NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


414 


84  SOUTHBABTBBN  RBPOBTEB 


(S.C 


o'clock  noon  of  that  day?  A.  It  was  at  Colum- 
bus the  first  that  I  remember  feeling.  Q.  What 
time  did  you  get  to  Ck)lumbu8?  A.  I  think  it 
was  about  half  past  1  or  2  o'clock." 

Dr.  Ezell  testified  that,  if  he  suffered  from 
the  aches  and  pains  on  November  10th,  he 
had,  In  his  opinion,  contracted  it  before  that 
time,  but  on  cross-examination  said  that  he 
had  got  the  cause  of  the  disease  in  his  sys- 
tem, but  that  he  had  not  the  disease,  but  con- 
tracted it  and  got  it  in  his  system.  This 
question  was  an  issuable  fact  for  the  Jury  to 
determine  as  to  when  he  had  the  disease. 
The  seeds  of  disease  might  have  been  In  his 
system  and  never  developed,  might  have  laid 
dormant  for  a  long  time,  and  a  change  of  cli- 
mate or  want  of  care  might  have  developed 
It  It  is  for  the  Jury  to  say,  under  all  of 
the  facts  and  circumstances,  when  he  con- 
tracted the  disease.  He  testified  that  he  felt 
it  at  Columbus  at  1  o'clock  November  10th. 
I  do  not  understand  (and  no  one  holds  the 
medical  profession  in  greater  respect  than  I 
do)  that  they  think  their  opinion  as  to  a  hy- 
pothetical case,  or  even  one  that  they  are 
treating — that  their  opinion  is  infallible  and 
no  flaws  can  be  discovered  in  it,  and  in  a 
common-sense  matter  of  the  question  that  the 
Jury  had  to  solve  on  this  point  their  opinion 
is  as  good  as  any  expert,  and  the  evidence  of 
Dr.  Ezell  does  not  necessarily  warrant  the 
conclusion  claimed  by  the  appellant. 

[2]  Exceptions  2,  3,  4,  and  5  complain  of 
error  in  the  Judge's  charge  to  the  Jury  and  in 
refusing  defendant's  request  to  charge  as  to 
waiver.  There  was  sufiScient  proof  to  sub- 
mit this  question  to  the  Jury.  They  had 
the  sworn  proof  of  loss,  dated  December  24, 
1912,  wherein  he  claimed  that  he  was  sick  on 
November  10th,  2  o'clock  p.  m.,  and  an  accept- 
ance of  premium  November  18,  19l2,  and  a 
notification  that  renewal  premium  on  the  pol- 
icy was  due  on  January  26,  1913,  and  letter 
of  January  30,  1913,  that  he  would  not  have 
to  sue  company  in  order  to  get  a  settlement 
as  company  pays  claims  promptly.  All  of 
this  with  proof  of  loss  in  their  possession  aft- 
er December  24,  1912. 

[3]  As  to  the  other  points  made  by  the  ex- 
ceptions, we  think  that  his  honor's  general 
charge  practically  covered  the  grounds  com- 
plained of,  and  we  see  nothing  in  his  charge 
that  could  be  prejudicial  to  the  defendant; 
and,  as  to  the  fifth  exception,  it  is  overruled 
for  the  reason  we  have  said  that  the  question 
of  waiver  was  properly  submitted  to  the  Jury. 

[4]  The  sixth  exception  is  overruled,  as  his 
honor  was  clearly  right  in  his  ruling  and  re- 
marks that  he  made  at  the  time.  This  excep- 
tion is  clearly  taken  under  a  misapprehen- 
sion of  his  honor's  ruling. 

All  exceptions  overruled.  Judgment  af- 
firmed. 

GABY,  C.  J.,  and  HYDRICK,  FRASBR, 
and  GAGE,  JJ.,  concur. 


(100  S.  G.  80 

GOODLETT  v.  GOODLETT  et  aL 
(No.  9003.) 

(Supreme  Court  of  South  Carolina.     Feb.  25, 

1915.) 

1.   INTEBEST  ^=»37-OOITTBACT8— SUFFICIKlfCT. 

Where  the  holder  of  a  demand  note  of  a  de- 
ceasedj  bearing  7  per  cent  interest,  notified  the 
administrator  that  it  would  have  to  be  paid,  un- 
less he  wished  to  renew  it  at  a  higher  rate,  and 
the  administrator  wrote  that  he  would  like  to 
keep  the  money,  and  at  the  instance  of  the  ad- 
ministrator an  heir  inclosed  a  check,  which  was 
the  proper  amount  for  8  per  cent,  interest,  and 
it  was  so  credited,  aa  well  as  a  later  check,  an 
express  agreement  in  writing  to  pay  8  per  oeot 
is  made  out 

[Ed.  Note.~For  other  cases,  see  Interest 
Cent  Dig.  §§  77,  78;    Dec.  Dig.  <&=>37.1 

2.  UsuBT  ^=s>66— ExPBXss  Aqbeement  ab  to 
Rate. 

Under  the  statute  permitting  such  a  rate  to 
be  stipulated  for  in  writing,  the  transaction  was 
not  usurious,  as  the  administrator  and  the  heir 
would  be  bound  personally. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent 
Dig.  S  139;    Dec  Dig.  «=s>66.] 

3.  Interest  ^=»37— Renewal  Notb--Consid- 

EBATION. 

Interest  in  the  estate  was  a  suflScient  con- 
sideration for  the  agreement  to  pay  8  per  cent 
interest  on  the  note. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  §§  77,  78 ;   Dec.  Dig.  <$=5>37.] 

4.  Patment   ^=»82— Recovekt    Back. 

Payments  voluntarily  made  with  full  knowl- 
e4ge  of  the  facts  cannot  be  recovered. 

[Ed.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  §§  254-266;    Dec.  fJig.  <&=»82.1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  R.  W.  Memmlnger, 
Judge. 

Action  by  Spartan  Goodlett  against  Ifax 
H.  Goodlett  and  others.  From  the  judg- 
ment rendered,  plaintiff  appeals.     Modified. 

B.  M.  Shuman,  of  Greenville,  for  appe- 
lant Cothran,  Dean  &  COthran,  of  Qie&x- 
ville,  for  respondenta 

HYDRICK,  J.  ,Thl8  is  an  actton  agahist 
the  administrator  and  heirs  at  law  of  M.  W. 
Goodlett  on  a  demand  note  given  by  him  to 
the  plaintiff  for  $1,500,  dated  November  28, 
1900,  and  bearing  Interest  from  date  at  7 
per  cent,  per  annum. 

M.  W.  Goodlett  died  October  6,  1907.  On 
October  1,  1908,  after  some  preliminary  cor- 
respondence about  the  note,  plaintiff  wrote 
the  administrator  that,  if  he  wished  to  keep 
the  money  any  longer,  he  must  renew  the 
note  and  pay  a  higher  rate  of  interest  On 
October  15th  the  administrator  replied  that 
he  would  like  to  keep  the  money*  and  in- 
closed a  check  for  |120,  without  saying  what 
it  was  for.  Plaintiff  credited  it  on  the  note 
as  interest  at  8  per  cent  On  September  2, 
1909,  the  defendant  O.  M.  Goodlett  sent 
plaintiff  a  check  for  |120,  for  interest  cm 
the  note,  and  it  was  so  credited.  This  was 
done  at  the  instance  of  the  administrator. 

The  defendants  set  up  these  payments  as 
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usniions,  and  seek,  nnder  the  statute,  to  de- 
feat the  recovery  by  plaintiff  of  any  Inter- 
est or  costs,  and  to  recover,  as  a  counter- 
claim, $480,  double  the  usurious  interest  so 
alleged  to  have  been  taken.  This  contention 
was  sustained. 

[11  The  master,  whose  report  was  confirm- 
ed, found  that  the  letters  which  passed  be- 
tween the  plaintiff  and  the  administrator 
and  O.  M.  Goodlett»  taken  together,  amount- 
ed to  an  express  agreement  in  writing  to  pay 

8  per  cent,  interest  on  the  note,  and,  as  de- 
fendants have  appealed  from  this  finding,  we 
may  say,  in  passing,  that  we  concur  in  that 
finding.  In  Bank  v.  Sarratt,  TT  S.  G.  141,  57 
S.  E.  621,  122  Am.  St.  Rep.  562,  it  was  held 
that  the  payment  of  interest  by  check  was 
such  an  agreement  in  writing  as  to  satisfy 
the  statute;  the  rate  paid  being  one  that 
the  statute  allowed  to  be  stipulated  for  in 
writing.    In  Utley  v.  Oavender,  31  S.  C.  282, 

9  S.  E.  957,  it  was  held  that  a  subsequent 
agreement  in  writing  to  pay  a  higher  rate 
of  interest  from  a  post  date  did  not  make 
the  transaction  usurious;  the  rate  stipulat- 
ed for  being  permissible  by  the  statute. 

[21  But,  holding  that  the  agreement  to  pay 
a  greater  rate  of  Interest  than  that  stipulat- 
ed for  in  the  note  was  not  binding  on  the 
estate  of  M.  W.  Goodlett,  the  master  con- 
duded  that,  notwithstanding  the  agreement 
was  in  writing,  it  made  the  transaction 
usurious.  In  this  he  was  in  error.  Without 
deciding  whether  the  administrator  could 
have  bound  the  estate  to  pay  interest  on 
the  note  at  the  rate  of  8  per  cent,  for  we 
do  not  deem  the  decision  of  that  question 
necessary,  there  can  be  no  doubt  that  the 
agreement  was  binding  upon  the  administra- 
tor and  the  defendant  O.  li.  Goodlett  per- 
sonally, and,  the  rate  being  permissible  by 
agreement  in  writing,  the  agreement  did  not 
have  the  effect  of  tainting  the  transaction 
-with  usury,  no  more  than  if  any  third  per^ 
son,  a  stranger  to  the  transaction,  had  made 
such  an  agreement  for  the  benefit  of  the  es- 
tate. It  must  not  be  inferred  that  an  agree- 
ment in  writing  to  pay  an  unlawful  rate 
^vould  not  be  usurious.  It  would.  So,  also, 
^vrould  the  payment  of  a  greater  rate  than  7 
per  cent,  without  an  agreement  in  writing. 

[3,  4]  There  is  no  force  in  the  contention 
or  respondent  that  there  was  no  considera- 
tion for  the  agreement  to  pay  8  per  cent  In 
the  first  place,  the  payments  .were  volunta- 
rily made  with  full  knowledge  of  the  facts, 
and  could  not  therefore  be  recovered.  Har- 
d^way  V.  Railway,  90  S.  G.  475,  73  S.  E. 
1O20,  Ann.  Gas.  19131>,  266.  Besides,  plain- 
tiff Is  not  seeking  to  enforce  the  agreement, 
even  against  the  administrator  and  O.  M. 
Ooodlett  personally,  as  he  might  have  done, 
far  their  interest  in  the  estate  and  conse- 
Qoent  interest  in  having  the  note  paid,  or 
carried  by  plaintiff,  was  a  sufficient  consid- 
eration for  their  promise.  In  Sanders  v. 
Bagwell,  32  S.  G.  238,  10  S.  B.  946,  7  L.  R. 


A.  743,  dted  by  appellant,  no  consideration 
was  proved,  but  here  the  consideration  was 
proved;  but  plaintiff  sued  to  recover  only 
the  face  of  the  note,  with  interest  at  7  per 
cent,  allowing  the  two  payments  of  interest 
above  mentioned  to  go  as  general  credits  on 
the  note,  and  he  was  entitled  to  judgment 
as  prayed  for. 

The  judgment  of  the  circuit  court  must 
be  modified  to  conform  to  the  views  herein 
announced. 

Judgment  modified. 

GARY,  O.  J.,  and  WATTS,  FBASEB,  and 
GAGE,  JJ.,  concur. 


aoo  8.  c.  144) 

CAMPBELL  v.  STEWART  et  aL    (No.  1920.) 

(Supreme  Court  of  South  Carolina.    March  3» 

1915.) 

1.  Pabtition   ^s»16  —  TiTLB  TO  Maintain 
Suit. 

Where,  in  a  partition  suit,  defendant  raises 
title,  it  is  incumbent  on  plaintiff  to  prove  title 
before  partition  can  be  had. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  §  52;  Dec  Dig.  «=:>16.] 

2.  Partition  ^=:>20— Titlb^Advebsb  Posses- 
sion. 

Where  plaintiff  in  partition  denies  the  title 
set  up  by  defendant  in  the  answer,  defendant 
may  show  title  by  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  §S  64-67 ;  Dec.  Dig.  <&s>20.] 

3.  Appeal  ano  Ebbob  ^=»1022  —  Rbvisw — 
Findings  of  Fact. 

If  there  is  any  testimony  to  sustain  the 
findiug  of  a  referee  concurred  in  by  the  court, 
the  appellate  court  cannot  review  the  finding. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4015-4018 ;  Dea  Dig.  «=s> 
1022.] 

Appeal  from  Common  Pleas  Circnit  Ck)nrt 
of  Chester  County;  J.  W.  De  Vore,  Judge. 

Partition  suit  by  Rosa  Campbell  against 
James  Stewart  and  others.  From  a  Judg- 
ment for  defendants,  complainant  appeals 
and  brings  exceptions.    Exceptions  overruled. 

The  following  is  the  report  of  Referee  J.  0. 

McLure: 

To  His  Honor,  the  Presiding  Judge  of  the  Sixth 
Circuit: 

By  order  of  this  court  it  was  referred  to  me  as 
special  referee  to  take  the  testimony  herein,  de- 
termine the  issues  of  law  and  fact,  and  report 
my  conclusions  to  this  court  Pursuant  to  this 
order  I  have  held  references  and  taken  the  testi- 
mony herewith  submitted,  and  now  would  re- 
spectfully report  my  conclusions  thereon. 

This  is  an  action  for  partition  brought  by  the 
plaintiff,  as  an  heir  at  law  of  J.  M.  Stewart,  de- 
ceased, against  the  other  heirs  of  said  deceased. 
The  complaint  alleges  that  at  his  death  J.  M. 
Stewart  was  seised  of  a  tract  of  383  acres, 
and  with  the  usual  formal  allegations  prays  for 
a  partition  thereof  among  his  heirs  at  law,  the 
plaintiff  and  defendants .  herein.  In  the  com- 
plaint is  also  a  claim  for  rents  and  profits,  but 
at  the  hearing  this  claim  was  abandoned,  and 
I  may  say  properly  abandoned,  since  there  was 
not  proof  to  sustain  it.  The  defendants  James 
Stewart,  William  Stewart,  Nannie  Stewart,  and 
Samuel  Stewart  answer  and  join  in  the  prayer 
of  the  complaint  as  to  228  acres  of  said  tract. 


^=9Bor  other  cases  see  same  topic  and  KSY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


416 


84  SOUTHBASTERN  REPORTEB 


(S.C 


but  deny  that  plaintiff  has  any  interest  in  150 
acres  thereof.  The  answer  of  the  guardian  ad 
litem  for  the  minor  defendants  is  only  formal, 
and  the  other  defendants  default.  So  the  only 
issue  before  me  is  as  to  the  title  to  the  150-acre 
tract. 

In  the  argument,  defendants*  attorney  relies 
upon  the  defenses  of  presumption  of  a  grant 
and  adverse  possession.  Plaintiff's  attorney  in- 
sists that  these  defenses  are  not  before  me,  be- 
cause not  pleaded.  So  we  must  first  consider  the 
allegations  of  the  answer. 

As  I  understand  his  position,  plaintiff's  attor- 
ney does  not  contest  the  rule  that  these  defenses 
can  be  proven  under  a  general  denial,  but  con- 
tends that  the  denial  in  the  answer  in  this  case 
is  not  general.  I  cannot  agree  to  this  opinion. 
In  paragraph  one  of  the  answer  the  title  of 
plaintiff's  intestate  is  expressly  denied,  and  in 
paragraph  3  all  allegations  of  the  complaint, 
after  paragraph  2,  are  denied,  "except  as  herein- 
after admitted^"  and  nowhere  is  there  any  ad- 
mission of  plaintiff's  title  to  an^  share  in  this 
160  acres.  Also  in  paragraph  5  of  the  answer 
it  is  alleged  inter  alia  that  "all  the  other  broth- 
ers and  sisters  recognized  and  acquiesced  in 
James  Stewart's  possession  and  ownership,"  and 
"be  is  now  entitled  to  the  said  premises  abso- 
lutely." It  seems  to  me  the  allegations  or  de- 
nials of  the  answer^  are  general  enough  to  allow 
proof  of  adverse  poissession  and  presumption  of 
grant,  and  I  so  hold. 

Now  what  proof  does  the  defendant  James 
Stewart  bring  to  support  these  defenses?  He 
relies  upon  (1)  payment  of  part  of  purchase 
price  at  time  of  purchase;  (2)  erection  of  a 
house;  (3)  usual  cultivation;  and  (4)  return 
of  premises  in  his  name  and  payment  of  taxes 
by  Dim. 

As  to  part  payment  of  purchase  price,  I  find 
that  this  payment  was  not  in  fact  made,  cer- 
tainly not  at  the  time  claimed.  The  witnesses 
who  testify  on  the  point  all  agree  that  the  pur- 
chase price  was  $400,  and  this  was  the  amount 
of  the  mortgage,  so  I  must  think  James  Stew- 
art is  mistaken  in  this  claim. 

As  to  the  building  of  a  house  on  the  premises, 
James  Stewart  himself,  in  his  testimony,  only 
claims  that  he  and  his  brother  did  most  of  the 
work  on  the  house.  This,  which  I  find  to  be 
true,  is  of  course  a  circumstance  to  be  consid- 
ered, but,  standing  alone,  it  seems  to  me  to  lack 
a  good  deal  of  that  exclusive  possession,  which 
would  prove  these  defenses. 

So  as  to  the  cultivation  of  the  premises. 
I  find  that  all  hands  worked  on  both  tracts, 
as  well  as  some  rented  from  others  were  worked 
"through";  that  is,  without  distinction  as  to 
any  one  person  working  any  particular  field. 
The  two  brothers  did  the  heavy  work,  such  as 
plowing,  and  the  plaintiff  worked  whenever  her 
services  were  needed,  at  any  work  suitable  for 
a  woman.  This,  standing  alone,  would  lack 
much  proving  adverse  possession  by  James  Stew- 
art. 

As  to  the  payment  of  taxes,  I  lay  little  stress 
on  the  mere  manual  act  of  handing  the  money 
to  the  treasurer,  for  the  proof  is  clear  that  the 
money  to  pay  the  taxes  came  from  the  crops 
made  on  both  places.  But  when  we  come  to  the 
return  for  taxation  being  made  in  ihe  name 
of  James  Stewart,  it  seems  to  me  we  have  a 
very  strong  circumstance  to  support  his  claim, 
especially  since  it  appears  that  this  was  done 
under  the  express  direction  of  the  father.  Plain- 
tiff objects  to  the  testimony  as  to  this  direction 
by  the  father,  and  of  course  James  Stewart 
would  be  barred  from,  testifying  on  this  point, 
but  I  hold  that  his  brother's  testimony  on  this 
point  is  a  declaration  against  interest,  and 
hence  admissible.  See  Shell  v.  Boyd,  32  S.  G. 
362,  11  S.  B.  205.  Under  the  law  (Civ.  Code, 
§  297)  all  lands  are  to  be  assessed  in  the  name 
of  the  perscm  "having  the  legal  title  and  right 
of  possession,"  so  it  seems  to  me  that  this  con- 
duct on  the  part  of  the  father  was  a  distinct 


recognition  of  James  Stewart's  title.  In  con- 
nection with  the  minor  circumstances  above  men* 
tioned,  I  find  it  sufficient  proof  of  adverse  pos- 
session and  of  a  grant,  ana  I  sustain  those  de- 
fenses, and  find  that  plaintiff  has  no  interest 
in  the  150-acre  tract 

I  find  that  the  parties  are  seised  of  the  22S- 
acre  tract  in  shares  as  follows:  The  plaintiff 
and  each  of  the  defendants  being  a  son  or  daugh- 
ter of  J.  M.  Stewart,  each  the  one-tenth  of 
said  premises,  and  the  remaining  defendants, 
viz.,  Rebecca  Stewart,  the  widow,  and  Reid 
Stewart  and  George  Stewart,  the  children  of 
Thomas  Stewart,  a  predeceased  son  of  J.  M. 
Stewart,  own  a  one-tenth  interest  jointly.  I 
cannot  state  the  respective  shares  in  this  last- 
mentioned  tenth  interest,  as  the  record  does  not 
show  the  date  of  death  of  Thomas  Stewart,  and 
I  cannot  teU  whetiier  these  children  inherited 
from  their  father  entirely,  or  partly  directly 
from  their  grandmother  and  aunt.  However,  ^s 
to  this,  no  doubt  the  parties  can  agree  upon  a 
decree. 

I  therefore  recommend  that  as  to  the  160 
acres  the  complaint  be  dismissed,  and  that  the 
228-acre  tract  be  sold  and  the  proceeds  after 
payments  of  costs  be  divided  among  the  partieB 
according  to  their  respective  interests  as  abovs 
stated. 

All  of  which  is  respectfully  submitted. 

rinley  &  Marion,  of  YorkvUle,  for  appel* 
lant  Gaston  &  Hamilton/of  Chester,  for  re- 
spondents. 

WATTS,  J.    This  was  a  salt  for  partition 
between  the  plaintiff  and  defendants,  as  heirs 
at  law  of  John  M.  Stewart,  of  a  tract  of  real 
estate  containing  888  acres  of  land  in  Ches- 
ter county.     One  of  the  defendants,   John 
Stewart,  by  answer  in  the  cause,  alleged  that 
title  to  160  acres  of  said  tract  was  In  him, 
and  asked  that  this  be  not  partitioned,  but 
that  title  be  decreed  in  him  for  the  same,  and 
William  Stewart,  Samuel  Stewart,  and  Nan- 
nie  Stewart,   by  their  answer,   unite  with 
James  Stewart  in  asking  that  his  prayer  by 
his  answer  made  be  granted.    All  of  the  oth- 
er defendants  in  the  cause  failed  ^to  file  an- 
swers and  made  default    The  cause  was  re- 
ferred to  J.  C.  McLure,  Esq.,  as  special  ref- 
eree, to  take  the  testimony  and  determine  all 
issues  of  law  and  fact  and  report  to  the  court 
his  conclusions  thereon.     He  made  his  re- 
port, which  should  be  set  out  in  the  report 
of  the  case,  and,  upon  exceptions  being  filed 
thereto,  the  matter  was  heard  by  his  honor. 
Judge  De  Vore,  who  on  August  10,  1914.  filed 
his  decree  overruling  the  exceptions  to  spe- 
cial referee's  report  and  confirmed  the  same 
From  his  honor's  decree  plaintiff  appeals  and 
by  six  exceptions  chcUlenges  the  correctness 
of  his  rulings  and  asks  reversal. 

[1-3]  The  first  exception  was  not  argued  by 
appellant,  as  appellant  says  in  his  printed  ar- 
gument: 

"We  do  not  desire  to  discuss  question  raised 
by  Eizception  1,  but  desire  to  direct  the  court's 
attention  to  questions  raised  in  exceptions  22-6«^ 

The  questions  raised  by  the  exceptions  are 
practically  questions  of  fact  alone,  wltli  a 
complaint  that  the  referee  and  drcuit  Judge 
in  their  findings  in  respect  to  adverse  pos- 
session and  presumption  of  a  grant  are  *^liol* 
ly  erroneous  because  neither  in  law  nor  £act 
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have  these  claims  been  made  cmt,  and  that, 
in  applying  the  law  to  the  facts  of  the  case, 
the  circuit  judge  erred.  The  circuit  Judge 
concurred  with  the  referee  in  his  findings  of 
fact  that  the  plaintiff  had  no  interest  in  the 
150-acre  tract  claimed  by  the  defendant 
James  Stewart,  and  adjudging  that  the  plain- 
tiff was  not  entitled  to  partition  thereof.  As 
this  was  a  suit  for  partition,  and  defendants, 
by  answer,  raised  the  issue  of  title  to  the 
150-acre  tract  of  land,  it  was  incumbent  on 
the  plaintiff  to  prove  title  before  partition  can 
be  had,  and  the  denial  of  title,  as  set  up  in 
the  answer  of  defendants,  was  sufficient  for 
them  to  introduce  evidence  of  adverse  poB* 
session  fbr  the  statutory  period  and  to  show 
affirmatively  adverse  possession  in  defend- 
ants by  an  answer  which  contains  a  general 
denial  of  plaintUTs  title.  The  testimony  am- 
ply sustains  the  concurring  findings  of  the 
special  referee  and  circuit  judge,  and  in  this 
appeal  the  appelkiDt  cannot  reverse,  the  find- 
ing of  fact  on  the  legal  issues.  If  there  Is 
any  testimony  to  sustain  that  finding,  we  can- 
not find  any  errors  of  law  on  the  part  of  the 
ruling  and  finding  of  the  circuit  judge,  as 
complained  of.  All  exceptions  are  overruled. 
Judgment  affirmed. 

GARY,  C.  J.,  and   HYDRIOK,  ERASER, 
and  GAGE,  JJ.,  concur. 


OOO  S.  C.  9t) 

BASLER  ▼,  COLUMBIA  RY.,  GAS  &  BLBC- 
TRIO  CO.    (No.  9008.) 

(Supreme  Court  of  South  Carolina.    March  10, 

1915.) 

1.  CaBBIERS       ^=>31d—PAS8ENGXBS~lN juries 

TO  Passengers— Malpbactice  of  Carrier's 

Stjrqeon— Liability. 

A  passenger  suing  for  a  personal  injury 
and  for  the  malpractice  of  the  carrier's  surgeon, 
in  treating  him  for  the  injuries,  has  the  bur- 
den of  proving  the  incompetency  of  the  sur- 
geon. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Cent.  Dig.  §J  1261,  1262, 1283, 1285-1294 ;  Dec. 
Dig.  «=>316.] 

2.  Cabbisbs  ^=92$S^PAflBENaEBS  — Iitjubies 
^o  Passengers— Malpractice  of  Carrier's 
SuBQEo  N— Liability. 

A  carrier  employing  a  surgeon  to  treat 
gratuitously  passengers  sustaining  personal  in- 
juries is  not  liable  where  the  sureeon  is  rea- 
sonably competent,  though  he  neglects  a  pas- 
senger sustaining  an  injury. 

[Ed.    Note. — ¥oT    oiher    cases,    see    Carriers, 
Cent.  Dig.  §§  1119-1124,  1140,  1141 ;   Dec.  Dig. 
•J 


<3.  Carriers  ^=>283— Passengers— Injuries 
TO  Passengers— Malpractice  of  Carrier's 
SuBOEo  N— Liability. 

Though  a  carrier  must  call  a  surgeon  to 
treat  an  injured  passenger  in  a  sudden  emer- 
gency, it  need  not  do  so  where  the  natural 
guardian  of  an  infant  injured  passenger  is  pres- 
ent and  dissents  from  its  oallmg  a  surgeon. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1119-1124,  1140,  1141;  Dec. 
Dig.  <©=>283.] 


4.  Carribbs  ^3s>283->Passbno£bs— Injubies 
to  Passbnoers- Malpbactice  of  Cabbieb's 
SuROEo  N— Liability  . 

Where  a  carrier  injured  an  infant  passen- 
ger and  refused  to  surrender  him  to  his  parent, 
but  insisted  on  taking  him  to  the  carrier's  sur- 
geon, who  treated  iiim,  the  carrier  was  liable  for 
the  malpractice  of  the  surgeon,  without  refer- 
ence to  its  exercise  of  care  in  employing  a  com- 
petent surgeon. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1119-1124,  1140,  1141 ;  Dec.  Dig. 
^5^283.] 

5.  Cabriebs  ^=b»29(^  —  Injuries  to  Passen- 
gers—Liability. 

Where  a  passenger  signaling  a  car  to  stop 
was  flung  from  the  car  and  thrown  to  the 
ground  while  on  the  platform  to  alight,  and  the 
accident  was  caused  by  the  carrier's  negligence, 
the  carrier  was  liable. 

[Ed.    Note. — ^For    other    cases,    see    Carriers,, 
Cent.  Dig.  S§  1191-11©7,  1199,  1213-1215,  1219, 
1220;    Dec.  Dig.  «=»295.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  W.  A.  Holman,  Special 
Judge. 

Action  by  Bennis  Lorin  Easier,  an  infant, 
by  his  guardian  ad  litem,  H.  R.  Easier, 
against  the  Columbia  Railway,  Gas  &  Elec- 
tric Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Elliott  &  Herbert,  of  Columbia,  for  appel- 
lant. J.  B.  McLauchlin,  of  OolumUa,  for 
respondent 

GAGE,  J.  Action  for  tort  to  the  person; 
verdict  for  plaintiff  for  $1,000;  appeal  by 
defendant 

History:  The  dectric  car  wi^i  running  to- 
wards College  place  in  the  northern  sub- 
urbs of  CohimMa.  Vh6  plaintiff,  a  boy  14 
years  old,  was  a  passenger.  He  rang  for 
the  car  to  atop,  rose  and  went  forward  to 
the  platform  occupied  by  the  motorman,  and 
got  upon  the  step.  He  was  thrown  to  the 
ground  and  his  Bhonlder  bones  Injured.  His 
mother,  living  hard  by,  came  out  to  the  scene, 
and,  it  is  alleged,  desired  to  take  the  boy  in- 
to her  house.  The  conductor,  it  is  alleged, 
demurred,  and  carried  the  boy  to  the  end  of 
the  line  and  back  into  the  dty  to  the  com- 
pany's surgeon  for  treatment,  as  he  was 
bound  to  do  by  the  company's  rules.  He  was 
treated  by  that  surgeon  and  discharged  for 
well. 

There  are  two  exceptions,  but  the  second 
was  withdrawn,  and  the  first  only  was  argu- 
ed, and  on  it  turns  the  case. 

The  defendant's  fifth  request  was  this: 

"In  the  complaint  it  is  alleged  that  the  de- 
fendant, through  its  doctor,  negligently  treated 
the  plaintiff.  I  charge  you  there  is  no  evidence 
in  this  case  which  will  warrant  you  in  giving 
any  verdict  on  account  of  such  alleged  treat- 
ment on  the  part  of  the  physicians  employed  by 
defendant." 

The  court  declined  to  charge  the  request, 
and  that  is  the  issue  here. 

The  exception  thereabout  indicates  the  er- 
ror of  the  refusal,  to  wit: 
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"The  error  beixn^  that  there  was  no  act  of 
omission  or  commission  shown  on  the  part  of 
defendant's  physician,  and  defendant  had  no 
I>ower  to  direct  the  medical  services  of  its  phy- 
jsician,  and  was  only  chargeable  with  reasonable 
care  in  employing  said  physician,  and  the  evi- 
dence therefore  failed  to  show  any  negligence, 
and  the  request  was  proper,  and  should  have 
been  charged." 

The  exact  issue  the  appellant  has  made 
in  argument  is  this:  That  the  defendant  ac- 
quits Itself  when  it  has  used  or'dinary  care 
in  the  gratuitous  employment  of  a  reason- 
ably competent  surgeon;  and,  that  done,  the 
company  Is  not  liable  for  the  surgeon's  tort. 

The  respondent  contends  at  the  outset  that 
the  request  embodied  no  such  idea,  and  that 
no  such  idea  was  expressed  in  argument  to 
the  court  below,  and  that  the  issue  which  it 
embodied  may  not  now  be  made  here. 

[1]  It  is  true  the  complaint  contained  no 
allegation  of  negligent  employment,  nor  did 
the  answer  contain  any  allegation  of  com- 
petency. And  it  is  true  that  no  witness  for 
the  defendant  was  asked  to  testify  to  the 
competency  of  the  surgeon;  but  no  witness 
for  the  plaintiif  testified  directly  to  his  in- 
competency, and  the  burden  of  proving  that 
was  on  the  plaintiif.  There  was  no  refer- 
ence in  the  court's  charge  to  the  matter  of 
negligent  employment 

A  critical  construction  of  the  request 
doubtless  sustains  respondent's  view)  but 
the  exception,  made  after  the  trial,  it  is 
true,  suggests  the  idea;  and  we  shall  con- 
sider the  iBsue  now  suggested  in  appellant's 
argument,  bat  in  the  light  of  the  testimony 
of  the  witnesses. 

[2]  It  is  true  that  if  a  carrier  shall  (1) 
employ  a  surgeon  to  treat  a  patient,  (2)  and 
if  the  surgeon  be  reasonably  competent,  (3) 
and  if  the  service  to  the  patient  be  gratui- 
tous, and  (4)  if  the  surgeon  neglect  the  pa- 
tient, then  the  master  is  not  liable  for  the 
ill  consequences  to  the  patient  In  that  case, 
if  the  carrier  owed  any  duty,  he  performed  it 
when  he  selected  a  reasonably  competent  sur- 
geon. In  that  case  the  carrier,  as  the  al- 
leged master  of  the  surgeon,  \a  not  held  lia- 
ble for  maltreatment,  and  on  the  theory 
that  he  has  no  power  to  direct  the  surgeon 
about  his  work. 

[3,4]  But  in  the  case  at  bar  there  was 
testimony — denied  by  the  defendant,  it  is 
true — that  the  boy  was  taken  away  from 
the  mother  against  her  consent  Her  testi- 
mony is  short,  and  this  is  the  pith  of  it: 

"I  went  out  immediately,  and  the  conductor 
had'  the  boy  up  and  was  pushing  him  to  the  car. 
CoDductor   said   his   arm   was  broke.     I   kept 

g leading  with  him  to  let  me  take  him  to  the 
ouse,  and  he  said  it  was  against  the  rules  of 
the  company  to  let  him  go  without  some  of  the 
ofiScers  was  there.  They  put  him  back  on  the 
oar  and  took  him  to  the  end  of  the  line— about 
three-quarters  of  a  mile.  I  protested  against 
this.  He  didn't  offer  to  bring  me  back  with  the 
boy.  Mr.  Davis,  who  works  for  the  company, 
brouf^ht  the  boy  back  home  later.  His  arm  was 
broken  :  he  was  bandaged  up  and  suffered  awful. 


Dr.  Boyd  came  oat  one  time.  He  said  for  the 
boy  to  come  down  every  day.  Boy  started  back 
to  work,  and  Father  had  to  stop  him.  I  never 
told  the  company  not  to  take  him  and  treat 
him  free,  and  did  not  tell  them  to  do  so.  Thej 
gave  me  no  chance  to  do  so.  The  boy  kept  on 
going  down  there  to  be  treated." 

If  that  be  true,  and  of  it  the  Jury  Judg- 
ed, then  there  was  evidence  which  warrants 
the  Jury  in  giving  a  verdict  on  account  of 
the  treatment  of  the  physician&  (Langaage 
of  request) 

It  may  be  the  duty  of  the  carrier  to  call 
a  surgeon  to  serve  an  injured  passenger  in 
a  sudden  emergency;  but  it  is  not  the  duty 
of  the  carrier  to  do  so  when  the  natural 
guardian  of  the  injured  passenger  is  present 
and  dissents  therefrom. 

It  is  manifest  the  defendant  had  no  right 
to  the  custody  of  the  boy  against  the 
mother's  consent;  the  forcible  taking  of 
custody  was  in  itself  a  wrohg;  the  relati<Hi 
of  carrier  and  passenger  was  not  immediate- 
ly terminated;  and,  if  the  boy  was  injured 
while  thus  in  the  defendant's  custody,  no 
matt»  if  by  a  surgeon,  then  the  defendant 
is  liable  for  such,  injury.  The  carrier  is 
estopped  to  deny  that  it  inflicted  the  injuiy. 
The  court,  in  effect,  so  charged  the  Jury,  and 
there  is  no  exception  thereabout 

Thereupon  follows  another  Inquiry  neces- 
sary to  be  proved  to  sustain  the  plaintifTs 
action:  Was  the  boy  injured  by  malpractice 
of  the  fliirgeon?  Certain  surgeons  swore 
that  he  was;  three  swore  that  he  was  not; 
and  betwixt  them  the  Jury  decided  for  the 
plaintiff. 

[6]  But  the  verdict  may  be  sustained  in- 
dependently of  the  alleged  tort  of  the  sur- 
geon. If  the  plaintiff  was  flung  from  the 
car  and  his  shoulder  broken,  and  if  he  was  so 
thrown  by  the  sole  negligence  of  the  cono- 
pany,  then  the  defendant  Is  liable. 

The  verdict  is  conclusive  against  the  de- 
fendant on  those  issues. 

In  any  view  of  the  case,  the  verdict  most 
be  sustained,  and  the  Jud^ent  afflrmed. 

It  is  so  ordered. 

GABY,  0.  J.,  and  HYDBIQK,  WATTS» 
and  FBASBB,  JJ.,  concur. 


(100  S.  C.  100) 

WAKEFIELD  v.  SPOON.     (No.  9009.) 

(Supreme  Court  of  South  Carolina.    March  1, 

1915.) 

1.  Appeal  and  Ebbob  «=»1060— Habmlbm 
Ebbob  —  Ebroneous  Admission  of  Evi- 
dence. 

In  an  action  for  the  price  of  fertilisers 
sold  by  plaintiff  to  defendant,  who  relied  on  the 
defense  that  he  sold  as  agent  of  plaintiff  for  a 
commission,  error  in  admitting  in  evidence  a 
contract  between  plaintiff  and  a  company  offer- 
ed to  prove  a  fact  negatived  by  the  contract 
was  not  prejudicial  to  defendant 

[Eid.  Note.~For  other  cases,  see  Appeal  .and 
Error,  Cent  Dig.  §§  1068,  1069,  4lfo-4157, 
4166 ;   Dec  Dig.  <&=»1050.] 
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2.  Pbincipax.  and  Aobnt  ^s920  — Byidence 
OF  Agency— Admissibiijtt. 

A  note  given  by  a  third  person  to  the  com- 
pany for  fertilizers  sold  the  third  person  by 
defendant,  and  the  payment  thereof  by  the  third 
person's  check  to  defendant  could  be  considered 
in  determining  the  issue  of  agency  set  up  as  a 
defense  to  the  action  for  the  price. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  S§  37,  38 ;  Dec  Dig.  <e==> 
20.] 

3.  Evidence   <s>271— Self-Ssbvino   Decla- 
&ATIONS— Admissibility. 

A  note  and  mortgage  f iven  by  a  third  per- 
son to  plaintiff  for  fertilizers  sold  the  third 
person  by  defendant  were  inadmissible  in  favor 
of  defendant  as  declarations  by  him  that  plain- 
tiff owned  the  fertilizers. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |§  1068-1079,  1081-1104;  Dec. 
Dig.  i8=»271.J 

4.  Appeal  and  Ebbob  ^=:>1048  —  Habhlbbs 
Ebbob. 

Error  in  allowing  an  incompetent  (Question 
not  answered  by  the  witness  is  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4140^145,  4151,  4158- 
4160;    Dec  Dig.  <&::»1048.] 

6.  Intebest  ^=9l8— Goods   Sold^"Accot7nt 

Stated  " 

Under  Civ.  Code  1912,  $  2516,  aUowing  in- 
terest in  cases  of  account  stated^  and  in  cases 
-wherein  any  sum  shall  be  ascertamed  to  be  due, 
a  seller  suing  for  the  price  of  goods  cannot  re- 
cover interest,  where  the  goods  were  sold  at 
different  times,  and  payments  made  on  sepa- 
rate days,  ana  the  buyer  .never  acknowledged 
any  statement  of  account  to  be  true  or  due ;  the 
essence  of  an  "account  stated"  being  that  an  ac- 
count is  actually  stated,  and  that  the  parties 
thereto  agree  expressly  or  impliedly  that  it  Is 
a  true  statement,  and  is  due  or  will  be  due  at 
some  tuture  time. 

[Ed.  Note:— For  other  cases,  see  Interest, 
Cent  Dig.  §§  32-34 ;   Dec  Dig.  «8=»18. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Account  Stated.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County ;  John  S.  Wilson,  Judge. 

Action  by  T.  T.  Wakefield  against  P.  E. 
Spoon.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Conditionally  afllrmed. 

The  exceptions  are  as  follows: 

Because  it  was  error  in  the  court  to  overrule 
the  motion  of  the  defendant  for  a  new  trial 
which  was  made  on  the  grounds :  (a)  That  the 
contract  between  the  plamtiff  and  the  Ander- 
son Oil  &  Phosphate  Company  was  allowed  in 
evidence  over  tne  objection  of  the  defendant. 

(b)  Because  the  letters  of  the  plaintiff  to  the 
defendant,  introduced  by  the  defendant,  showed 
clearly  that  the  defendant  was  an  agent  of  the 
plaintiff  for  tiie  distribution  of  fertilizer  at  Iva. 

(c)  And  on  the  further  ground  that  the  inter- 
est Included  in  the  verdict  in  favor  of  the  plain- 
tiff was  unlawful ;  there  being  no  agreement  in 
writing  to  pay  any  interest,  and  the  plaintiffs 
complaint  showing  that  he  had  sued  on  an  open 
account  unliquidated. 

(2)  Because  the  testimony,  including  the  ad- 
missions of  the  plaintiff,  shows  clearly  that  this 
defendant  had  accounted  to  the  plaintiff  for  all 
of  the*  fertilizers  he  had  sold  as  agent 

(3)  Because  the  testimony  of  the  plaintiff 
0how8  that  the  defendant  had  paid  him  every- 
thing that  he  owed  him  for  fertilizers,  either  as 
Agent  or  individual. 

(4)  It  is  respectfully  submitted  that  it  was 
error  in  the  court  to  allow  the  note  made  by 
£.  H.  Simpson  to  Anderson  Phosphate  &  Oil 


Company  to  be  introduced  in  evidence  in  this 
case  over  the  objection  of  the  defendant,  as  the 
same  was  not  relevant  to  the  issues. 

(5)  It  is  respectfull;^  submitted  that  the  court 
was  in  error  in  allowing  the  witness,  Mr.  Van* 
diver,  to  answer  the  question,  "When  under  this 
contract  you  take  notes  of  the  customers  to — 
we  will  say— Mr.  Wakefield  or  Mr.  Spoon  that 
will  release  him  from  his  liability  to  you?" 
the  defendant  having  objected  to  this  question. 

(6)  Because  the  testimony,  both  of  the  plain- 
tiff and  the  defendant,  shows  that  the  plaintiff 
received  $144  on  the  21st  of  December,  for 
which  he  did  not  give  the  defendant  credit,  and 
it  is  respectfuUy  submitted  that  the  defendant 
is  entitled  to  credit  for  that  amount. 

(7)  Because  the  testimony,  both  of  the  plain- 
tiff and  the  defendant,  shows  that  the  plaintiff 
failed  to  give  the  defendant  credit  for  $1,494.91, 
as  shown  by  the  checks  introduced  in  evidence, 
payable  to  the  plaintiff  and  indorsed  by  him. 

(8)  Because  it  was  error  in  the  court  to  refuse 
to  admit  in  evidence  the  note  and  mortgage  of 
L.  F.  Sherard  to  T.  T.  Wakefield,  taken  by  this 
defendant  to  secure  the  payment  of  a  note  for 
fertilizer  to  the  said  Wakefield,  as  it  is  respect- 
fully submitted  that  this  was  a  circumstance 
competent  to  show  the  agency  of  the  defendant. 

(9)  Because  the  court  erred  in  allowing  the 
testimony  of  E.  H.  Simpson  and  the  introduc- 
tion in  evidence  of  Exhibit  F,  the  note  of  the 
witness  made  to  the  Anderson  Oil  &  Phosphate 
Company,  as  the  same  had  nothing  to  do  with 
the  issues  between  the  plaintiff  and  the  de- 
fendant. 

Juliua  E.  Boggs,  of  Easley,  and  A.  H. 
Dagnall,  of  Anderson,  for  appellant.  Bon- 
ham,  Watkins  &  Allen,  of  Anderson,  for  re- 
spondent. 

QAGE,  J.  When  this  cause  was  tried  on 
circuit,  the  late  and  lamented  Julius  E.  Boggs 
appeared  for  the  defendant.  In  this  court 
the  appearance  is  by  Mr.  Dagnall ;  and  that 
gentleman  asked  for  a  serious  consideration 
of  the  cause  because  of  Mr.  Boggs'  illness 
at  the  trial. 

The  action  is  for  the  purchase  price,  and 
interest  thereon,  of  commercial  fertilizers,  al- 
leged to  have  been  sold  by  plaintiff  to  de- 
fendant during  the  years  1909  and  1910,  and 
on  an  alleged  promise  by  defendant  to  pay 
therefor  on  the  1st  of  November  of  each  of 
the  said  years.  The  defendant  denied  that 
he  had  bought  fertilizers,  but  that  he  sold 
them  to  farmers  for  the  plaintiff  for  a  com- 
mission on  the  price.  He  further  alleged 
that  he  had  fully  accounted  with  plaintiff, 
and  he  owed  him  nothing.  The  jury  found 
for  the  plaintiff  |l,68a81  principal  and 
$442.23  interest  thereon.  The  defendant  ap- 
peals»  and  has  made  nine  exceptions.  Let 
them  be  reported.  They  shall  not  be  con- 
sidered in  order,  and  some  of  them  not  at  all. 
We  shall  follow  the  argument  of  Mr.  Dagnall. 

The  major  issue  of  fact  below  was  the 
character  of  the  contract  betwixt  the  parties: 
Was  it  that  of  vendor  and  vendee,  or  was  it 
that  of  principal  and  agent?  The  Jury 
found  the  fkct  for  the  plaintiff,  and  that  con- 
cludes the  issue,  unless  the  Jury  was  fnr^ 
nisbed  incomi>etent  and  hurtful  testimony,  or 
was  denied  competent  and  helpful  testl- 
mony.    The  appellant  charges  by  exception 
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tbat  voch  testimony  was  admitted,  and  such 
testimony  was  denied. 

[1]  The  argnment  at  bar  stressed  the  Il- 
legal admission  of  the  contract  betwixt  the 
plaintiff  and  the  Anderson  Phosphate  &  OH 
Company.  That  contract  was  plainly  Incom- 
petent as  res  Inter  alios  acta.  Bnt  It  was  ad- 
mitted by  the  court  to  show,  by  its  terms, 
that  when  the  products  of  the  Anderson 
Company  were  sold  by  anybody  on  a  credit, 
and  notes  were  made  therefor  (as  in  the  case 
at  bar),  such  notes  of  any  purchaser  should 
name  therein  as  payee  the  Anderson  Com- 
pany. And  the  Inference  to  be  drawn  from 
that  practice  was  that  the  simple  naming  of 
the  Anderson  Cpmpany  as  payee  did  not  con- 
stitute that  company  as  the  real  party  in 
interest,  and  did  not  negative  the  plaintiff's 
contention  that  he,  as  principal  and  owner 
and  vendor,  sold  outright  the  fertilizers  to 
the  defendant  as  vendee. 

An  Inspection  of  the  contract  shows  that 
there  is  no  such  provision  in  it  which  re- 
quires the  name  of  the  Anderson  Company 
to  be  inserted  in  all  notes  as  payee.  The 
contract,  therefore,  did  not  show  the  fact  It 
was  Introduced  to  show;  it  inferentlally 
showed  the  contrary,  and  was  therefore  not 
hurtful  to  the  defendant. 

[2]  There  was  another  objected  paper  of- 
fered in  evidence,  in  reply,  by  the  plaintiff. 
It  was  a  note  by  Simpson  to  the  Anderson 
Company  for  fertilizers  sold  Simpson  by  de- 
fendant, and  the  payment  thereof  by  Simp- 
son's check  to  Spoon.  The  court  considered 
that  as  a  circumstance  to  show  that,  al- 
though the  note  was  payable  to  the  Anderson 
Company,  Spoon  treated  it  as  his  own,  and 
accepted  payment  of  it  The  evidence  was 
competent;  its  relevancy  was  only  remote; 
and  the  judgm^it  of  the  court  thereabout 
wUl  not  be  disturbed. 

[3]  There  was  another  paper  offered  by  de- 
fendant and  ruled  out  as  incompetent;  it 
was  a  note  and  mortgage  of  Sherard  to 
plaintiff  for  fertilizers  sold  Sherard  by 
Spoon.  At  most  that  was  only  a  declaration 
by  Spoon  that  Walcefleld,  and  not  Spoon, 
owned  the  fertilizers,  and  it  was  therefore 
incompetent 

[4]  There  was  put  to  Vandiver,  by  plain- 
tiff's counsel,  a  question  deemed  incompetent 
by  the  defendant's  counseL  It  may  have 
been,  but  the  witness  did  not  answer  the 
question.  Beference  to  the  question  is  made 
In  the  fifth  excerption.  All  the  other  excep- 
tions, except  a  part  of  the  first  next  to  be 
considered,  refer  to  matters  of  fact;  and 
they  were  not  pressed  by  Mr.  Dagnall. 

[i]  There  remains  yet  to  be  considered  the 

only  question  of  importance  in  the  case.   The 

court  charged  the  jury: 

"So  your  verdict  will  be  either  we  find  for  the 
plaintiff  80  many  dollars  *  *  *  and,  if  you 
und  interest,  make  the  calculation,"  etc 

The  appellant  contends  that  Interest  was 
not  allowable  on  the  principal  amount,  and 


the  charge  was  equivalent  to  a  contrary  in- 

struction.    The  contention  is  sound.     It  is 

true  the  allegation  of  the  complaint  Is: 

'*That  the  accounts  became  due  and  payable 
on  or  before  the  1st  day  of  November,  1909,  and 
tae  let  day  of  November,  1910,  respectively." 

But  there  is  no  testimony  tending  to  prove 

that  allegation.    The  obligation  to  pay  was 

not  evidenced  by  wilting.     Thereabout  the 

plaintiff  testified: 

"I  never  have  got  blm  that  far  along.  Q. 
Why  didn't  you  have  him  to  give  yon  his  note? 
A.  I  never  have  gotten  him  that  near  a  settle- 


»» 


ment  sir. 

The  statute  declares  what  sums  of  money 
shall  draw  interest  Code,  |  2516.  Before 
that  enactment  there  was  much  contrarletf 
of  opinion  about  when  interest  is  allowable. 
The  statute  does  not  embrace  in  its  terms  a 
transaction  like  this.  The  sum  of  money 
here  was  not  "ascertained"  by  plaintiff's  own 
testimony;  nor  Is  this  an  "account  stated." 
The  fertilizers  were  sold  and  delivered  at 
separate  days.  There  were  many  payments 
made  by  defendant  on  separate  days.  There 
is  no  evidence  that  the  defendant  acknowl- 
edged any  statement  of  the  account  to  be 
true,  and  to  be  then  due.  There  is  no  testi- 
mony that  the  defendant  was  furnished  with 
a  copy  of  the  account  before  the  action  was 
begun.    The  essence  of  an  account  stated  is: 

(1)  That  the  account  be  actually  stated;  and 

(2)  that  the  parties  thereto  shall  agree  ex- 
pressly or  impliedly  that  it  is  a  true  state- 
ment and  is  due  to  be  paid,  then  or  at  some 
other  specified  time. 

In  the  case  at  bar  the  plaintiff  testified, 
"I  have  tried  again  and  again  to  get  a  set- 
tlement out  of  him."  There  is  no  testimony 
that  the  defendant  ever  expressly  or  im- 
pliedly agreed  that  he  was  at  any  specified 
time  due  and  owing  the  defendant  any  spec- 
ified sum  of  money. 

We  are  therefore  of  the  opinion  that  the 
court  should  have  charged  the  jury  that 
interest  was  not  allowable.  The  sum  of 
1442.23,  which  the  jury  found  as  interest 
must  therefore  be  remitted,  on  the  record  by 
the  plaintiff,  within  20  days  after  the  filing  of 
this  opinion,  else  thef e  shall  be  a  new  triaL 

It  Is  so  ordered. 

GABT,  C.  J^  and  HYDBIOK,  WATTS,  and 
FBASEB,  JJ.,  concur. 

aoo  8.  c.  UQ 

WIGHMAN  V.  ATLANTIC  COAST  LINB  B- 

CO.    (No.  901&) 

(Supreme  Court  of  South  Carolina.    March  !» 

1915.) 

1.  Cabriebs  ^=:>18&— Fbeight  Ovbbohabob-* 

LlABILITT. 

Where  the  plaintiff  directed  goods  to  be 
shipped  to  him  at  C,  and  the  shipper  consigned 
them  there,  and  defendant's  connecting  carrier 
turned  them  over  to  defendant,  to  be  carried  to 
W.,  without  authority  or  direction  thereto,  de- 
fendant's possession  was  tortious,  and  plaintiff 
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was  not  required  to  pay  the  freight  charges  be- 
yond C. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  863-858;  Dec  Dig.  ^s»188.] 

2.  Cabbibbs  «=5>195— Fbeiqht  Ovebchabqb— 

Patmknt— WAiysB. 

Plaintiff's  acceptance  of  the  goods  at  W. 
and  his  payment  of  freight  thereon  was  not  a 
ratification  of  defendant's  act  in  carrying  them 
beyond  C.  to  W.,  since  he  paid,  under  protest, 
to  get  possession  of  bis  goods,  which  defendant 
wrongfully  possessed  and  withheld  from  him. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ii  435,  873-876 ;  Dec.  Dig.  <8=>195.] 

3.   CaBBIEBS         ^=920    —    ''OVEBOHABaS        ON 
FBEiaHT^—RECOVEBY. 

Civ.  Code  1912.  S  2573,  requiring  every 
daim  for  fireight  overcharge  to  be  adjusted  and 
those  on  shipments  from  without  the  state  to  be 
paid  within  40  days  after  filing  of  such  claim 
with  a  penalty  of  |50  for  each  failure  to  be  re- 
covered by  the  consignee,  applied  to  consignee's 
claim  for  a  pasrment  of  freight  on  goods  taken 
beyond  the  point  to  which  they  were  consigned, 
since  it  was  an  ''overcharge  on  freight." 

[Ed.  Note.— Foi*  other  cases,  see  Carriers, 
Cent  T>ig.  ff  88-49,  133,  927;  Dec.  Dig.  <8=»20. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Overcharge.] 

4.  Appeal  and  Ebbob  ^=s>173— Review— Ob- 
jections Not  Made  Below. 

A  contention  not  made  in  the  court  below 

will  not  be  considered  on  appeaL 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,    Cent   Dig.    {I    1079-1089,    1091-1093, 

1095-1098,  1101-1120;  Dec  Dig.  «=>173.] 

■ 

Appeal  tram  Common  Pleas  Circolt  Court 
of  Colleton  Comity;  R.  W.  Memminger, 
Judge. 

Action  by  R.  H.  Wichman,  doing  business 
under  the  trade-name  of  A  Wichman  &  Son, 
against  the  Atlantic  Coast  Line  Railroad 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Modified. 

Padgett  ft  Moorer,  of  Walterboro,  for  ap- 
pellant Peurifoy  Bros.,  of  Walterboro,  for 
respondent 

WATTS,  J.  This  was  an  action  brought 
by  the  plaintiff  against  the  defendant  in  the 
magistrate's  court  for  the  su^  of  $23.73  for 
an  alleged  overcharge  of  freight  on  a  ship- 
ment of  one  hearse  and  fixtures  from  Ster- 
ling, ni.,  to  Walterboro,  S.  C,  and  for  penal- 
ty fixed  by  statute  for  failure  to  pay  claim 
^witbin  40  days.  The  magistrate  gave  judg- 
ment In  fttvor  of  plaintiff  for  full  amount 
sued  for.  Defendant  appealed  to  circuit 
court  and  the  circuit  judge,  Memminger,  sus- 
tained the  appeal,  granted  a  new  trial,  and 
remanded  the  case  to  the  magistrate's  court 
on  the  ground  that  it  was  error  to  exclude 
the  testimony  of  witness  R.  H.  Wichman  as 
to  what  it  would  have  cost  plaintiff  to  bring 
property  by  private  conveyance  to  Walter- 
boro, 8.  C.>  from  Charleston,  S.  C,  as  the 
defendant  would  have  been  entitled  to  the 
benefit  of  that  cost  in  having  judgment  ren- 
dered against  it  by  the  magistrate,  and  it 
vrsta  remanded,  with  instructions  to  take  tes- 
timony   on    this    issue   and   determine   the 


same,  and  to  deduct  this  amount  from  amount 
of  plaintiff's  claim  for  overcharge  in  freight, 
and  to  render  a  judgment  accordingly,  and 
not  allowing  the  penalty  after  deducing  costs. 
From  this  order  both  plaintiff  and  defend- 
ant appeal. 

[1]  The  plaintiff  by  three  exceptions  al- 
leges error  on  the  part  of  his  honor  in  re- 
manding the  case  on  the  grounds  he  did  and 
for  the  purpose  indicated,  and  in  deciding, 
as  he  did,  what  should  be  deducted  from 
plaintiff's  daim,  and  in  disallowing  the  penal- 
ty. The  evidence  in  the  case  develops  the 
facts  that  on  November  9,  1912,  the  Rock 
Falls  Manufacturing  Company  at  Sterling,  111., 
delivered  to  Chicago,  Burlington  &  Quincy 
Railroad  a  hearse  and  component  parts  con- 
signed to  Rock  Falls  Manufacturing  Com- 
pany at  Charleston,  S.  C,  with  directions  to 
notify  A  Wichman  &  Son,  Walterboro,  S.  C. 
The  shipment  came  in  a  solid  car,  the  marks 
on  different  packages  were:  ''Rock  Falls 
Mfg.  Co.,  Charleston,  S.  C ;  notify  A  Wich- 
man &  Son,  Walterboro,  S.  C."  The  bill  of 
lading  with  draft  attached  made  on  the  plain- 
tiff by  shipper  was  forwarded  to  National 
Bank  at  Walterboro,  and  the  plaintiff  paid 
the  draft  and  received  the  bill  of  lading. 
Plaintiff  had  directed  that  the  shipment  be 
made  to  them  at  Charleston,  S.  C,  and  at 
no  time  directed  the  shipper  or  railroad  to 
ship  to  Walterboro.  Instead  of  the  hearse 
being  delivered  to  the  plaintiff  at  Charles- 
ton, where  they  had  directed  it  to  be  ship- 
ped and  as^  the  place  designated  in  the  bill 
of  lading,  it  was  brought  to  Walterboro  by 
the  defendant  without  direction  or  consent 
of  the  plaintiff.  Defendant  made  demand 
on  plaintiff  for  $86.13,  freight  charges  on 
the  shipment  from  Sterling,  111.,  to  Walter- 
boro, S.  C,  which  was  $23.73  more  than  prop- 
er freight  charges  from  Sterling,  111,,  to 
Charleston,  S.  C,  and  refused  to  deliver  the 
shipment  to  plaintiff  until  full  charges  de- 
manded were  paid.  The  plaintiff  offered  to 
pay  freight  charges  from  Sterling,  111.,  to 
Charleston,  but  declined  to  pay  charges  from 
Charleston  to  Walterbora  The  defendant 
refused  this  offer,  and  in  order  to  get  the 
property  plaintiff  paid  the  full  amount  de- 
manded under  protest,  and  filed  his  daim 
with  the  defendant  for  the  excess  claimed, 
|$23.73.  This  claim  was  filed  on  the  day  the 
freight  was  paid  under  protest,  and  was  not 
paid  in  40  da^s.  Before  plaintiff  paid  freight 
charges  under  protest  he  told  defendant  they 
could  reship  the  hearse  back  to  Charleston, 
where  he  had  ordered  it  shipped  In  the  first 
instance,  and  he  would  receive  it  there.  The 
evidence  shows  that  the  freight  came  into 
Charleston  over  the  southern  road  and  was 
delivered  by  the  southern  road  to  the  de- 
fendant to  be  transported  by  the  defendant 
over  its  road  to  Walterboro.  This  exception 
should  be  sustained;  the  defendant  never 
was  rightfully  In  possession  of  the  proper- 
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ty.    The  plaintiff  and  shipper  both  had  dl-  r  apply  to  the  facts  of  this  case?    It  does ;  it 


rected  It  to  be  shipped  to  Charleston,  and 
the  shipper  had  consigned  it  to  Charleston. 
It  arrived  at  Charleston,  its  intended  desti- 
nation, oyer  the  southern  road  and  the  south- 
em  railroad  turned  it  over  to  the  defendant 
to  be  transported  to  Walterboro  without  au- 
thority or  direction,  either  expressed  or  im- 
plied, from  the  shipper  at  Sterling,  111.,  or 
the  plaintifit  at  Walterboro,  and  the  posses- 
sion of  defendant  was  tortious,  and  it  fol- 
lows that  the  plaintiff  should  not  be  requir- 
ed to  pay  the  freight  charges  other  than  to 
Charleston,  and  not  the  excess  charges  from 
Charleston  to  Walterboro.  This  principle  is 
established  in  Savannah  Ry.  Co.  v.  Talbot, 
123  Ga.  378,  51  S.  E.  401,  3  Ann.  Cas.  1092 ; 
ntch  v.  Newberry,  1  Doug.  (Mich.)  1,  40  Am. 
Dec.  33.  In  4  Ruling  Case  Law,  §  322,  we 
find: 

"The  universal  and  fundamental  principle  of 
the  law  of  personal  property  is  that  no  man 
can  be  divested  of  his  property  without  his  own 
consent,  and  that  even  an  honest  purchaser  un- 
der a  defective  title  cannot  hold  against  a  true 
proprietor.  A  carrier,  therefore,  acquired  no 
right  by  virtue  of  his  employment  as  such  to 
hold  goods  delivered  him  by  a  wrongdoer,  to 
whom  they  do  not  belong,  until  his  charges  are 

gaid,  against  the  claim  of  the  owner,  and  so  he 
as  no  lien  on  them  for  the  transportation 
charges,  irrespective  of  the  question  whether 
the  carrier  acted  in  good  faith  and  was  not  in 
fault  Nor  can  this  be  said  to  be  a  harsh  rule 
as  applied  to  common  carriers,  since  the  carrier 
has  the  right  to  demand  of  the  consignor  the 
transportation  charges  in  advance.  Similarly 
it  has  been  held  that  a  carrier  intrusted  with 
goods^  cannot,  by  transferring  them,  in  disre- 
gard of  its  instructions,  to  another  carrier  for 
transportation  to  the  designated  point,  confer 
on  the  latter  a  right  to  freight  as  against  the 
owner  of  the  goods." 

See,  also,  6  Cyc  488;  Hutch,  on  Carriers 
(8d  Ed.)  f  177.  The  defendant's  exceptions, 
eight  in  number,  allege  error: 

(1)  That  there  was  no  testimony  to  sup- 
port finding  of  magistrate.  This  is  overrul- 
ed. Both  magisti^te  and  circuit  judge  con- 
curred in  their  findings  of  fact,  and  there 
iB  ample  testimony  to  sustain  their  finding. 

[2]  (2)  Was  the  acceptance  of  the  ship- 
ment at  Walterboro  and  the  payment  of 
freight  thereon  a  ratification  of  the  act  of 
defendant  in  transporting  it  there,  although 
it  was  not  the  correct  destination?  We  have 
found  that  the  defendant  was  in  wrongful 
possession  of  plaintilTs  property,  and  in 
order  to  get  possession  of  his  property,  so 
wrongfully  detained  and  withheld  from  him, 
he  paid  an  excessive  freight  charge,  which 
was  exacted  from  him  by  the  defendant,  and 
for  which  he  was  in  no  manner  liable  and 
did  not  owe.  He  paid  this,  not  voluntari- 
ly, but  under  protest 

(3)  Can  the  defendant  be  held  liable  for 
the  mistake  of  its  connecting  carrier?  This 
is  disposed  of  by  what  has  been  said  in  sus- 
taining   plaintiff's    exceptions. 

[3]  (4)  Does  section  2573,  vol.  1,  Code  1912, 


is  an  overcharge  on  freight 

[4]  This  disposes  of  all  defendant's  claim 
except  the  point  ia  made  that  the  filing  of 
claim  was  made  at  Walterboro  Instead  of 
Charlestcm.  This  is  ovemuled,  as  this  point 
was  not  made  in  the  court  below. 

AH  of  defendant's  exceptions  are  overrul- 
ed and  the  plaintiff's  exceptions  sustained, 
and  it  is  the  judgment  of  this  court  that  the 
order  of  Judge  Memminger  be  so  modified 
as  to  make  the  judgment  of  the  magistrate's 
court  the  judgment  of  this  court    Modified. 

GARY,  <X  J.,  and  HYDRICK»  FRASER, 
and  GAGE,  JJ^  concur. 


(100  8.  G.  US) 

SMITH  T.  UNION-BUFFALO   MILLS   00. 

(No.  9015.) 

(Supreme  Court  of  South  Carolina.    March  1« 

1915.) 

1.  Witnesses  ^=»240— Examination— 'laAD- 
INO  Question.'* 

A  question,  which  does  not  suggest  to  the 
witness  an  answer  either  in  the  affirmative  or 
negative,  is  not  a  ''leading  question/' 

[Ed.  Note.~For  other  cases,  see  Witnesses, 
Cent.  Dig.  §f  795,  837-^9,  8S-845 ;  Dec  Dig. 
<S=»240. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Leading  Question.] 

2.  Appeal  and  Ebbob  ^=s>971~'Di80bxtion  of 
Tbial  Coitbt— Leading  Question. 

Allowance  of  leading  questions  rests  in  the 
discretion  of  the  trial  court,  and  its  action  will 
not  be  disturbed  unless  the  discretion  has  been 
abused  to  the  prejudice  of  the  party  complaining. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3852-3857 ;  Dec.  Dig.  ^=» 
971.] 

3.  Appeal  and  Ebbob  ^=»231— Rxtlings  oh 
Evidence  —  Objections  —  Spbcifioatioii 
OF  Gbounds. 

Where  the  record  does  not  show  any  specif- 
ic ground  of  objection  urged  below  to  the  ad- 
mission of  evidence  or  any  specific  ground  on 
which  the  court  rested  its  ruling,  the  ruling 
is  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1299,  1352 ;  Dec.  Dig.  «=» 
231.] 

4.  Appeal  and  Ebbob  ^=988^— Habkless  Bb- 
bob^Ebboneous  Admission  or  Evidbnci. 

A  party  cannot  complain  of  the  admissioa 
of  evidence  to  prove  facts  shown  by  hia  subse- 
quent cross-examination  of  witnesses. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3591-3610 ;  Dec.  Dig.  «=» 
882.] 

5.  Appeal  and  Ebbob  4s»970— Tbial  ^s>62 — 
Obdeb  of  Pboof— Disgeetion  of  Coubt. 

The  admission  of  testimony  in  reply  rests 
largely  in  the  discretion  of  the  trial  court,  and 
the  court  on  appeal  will  not  interfere  miless 
there  has  been  an  erroneous  exercise  of  discre- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3849-3851 ;  Dec.  Dig.  <^=» 
970;  Trial,  Cent  Dig.  S§  148-150;  Dec  Di«. 
<8=>62.] 

Appeal  from  Common  Pleas  Circuit  Oomrt 
of  Union  County ;  Ernest  Moore,  Judge. 
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Action  bylPearl  Smith,  by  her  guardian  ad 
litem,  W.  S.  Smith,  against  the  Union-Buffalo 
Mills  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeala    Affirmed. 

J.  Ashby  Sawyer,  of  Union,  and  Wm.  Ell- 
iott, Jr.,  of  Columbia,  for  appellant  Bar- 
ron &  Barron  and  Wallace  ft  Barron,  all  of 
Union,  for  respondent 

WATTS,  J.  This  action  was  for  actual 
and  punitive  damages  by  plaintiff  against 
defendant  for  alleged  personal  injuries  while 
in  the  employment  of  the  defendant  The 
cause  came  on  for  trial  at  the  September 
ternr  of  court,  1914,  for  Union  county  before 
his  honor,  Judge  Moore,  and  a  jury.  At  the 
close  of  plaintiff's  evidence,  a  motion  was 
made  by  the  defendant  for  a  nonsuit  both 
as  to  actual  and  punitive  damages,  as  no 
case  had  been  made  out  His  honor  grant- 
ed the  motion  as  to  punitive  damages  which 
were  not  resisted,  but  refused  it  as  to  the  oth- 
er cause  of  action.  The  jury  found  a  verdict 
in  favor  of  the  plaintiff  for  $150.  A  motion 
for  a  new  trial  was  made  by  the  defendant 
and  refused.  Whereupon,  after  entry  of 
Judgment  defendant  appeals,  and  by  three 
exceptions  alleges  reversible  error  on  the 
part  of  the  circuit  court  in  admitting  over 
objection  on  the  part  of  defendant  certain 
testimony,  and  in  refusing  to  grant  a  non- 
snit  as  to  the  whole  case,  and  in  refus^  to 
grant  a  new  trial  on  the  grounds  urged. 

[1 , 2]  As  to  exception  1,  which  complains 
ot  error  as  to  the  admission  of  certain  evi- 
dence, we  do  not  think  it  was  leading,  as  it 
did  not  suggest  an  answer  either  in  the  af- 
firmative or  negative,  and  a  great  deal  must 
necessarily  be  left  to  the  wise  discretion  of 
the   trial  judge,  and  his  honor  stated  the 
correct  rule  when  he  overruled  the  objection 
that    the  question  was  leading.     It  would 
not  be  a  ground  'for  reversal  that  a  trial 
judge  allowed  a  leading  question  that  sug- 
gested an  answer,  as  it  is  largely  left  in  the 
discretion  of  the  trial  court  how  far  he  will 
permit  a  leading  question,  and  the  appellant 
wonld   have  to  show  an  abuse  of  this  dis- 
cretion and  that  it  was  prejudicial. 

[3]  TJhe  other  subdivisions  complained  of 
must  be  overruled,  as  the  record  shows  no 
specific  ground  of  objection  urged  before 
the  circuit  court  or  the  specific  ground  upon 
whichL  tbe  court  rested  the  ruling.  Allen  v. 
Cooley,  53  S.  C.  80,  30  S.  E.  721 ;  Id.,  53  S. 
C.  414,  31  S.  Ew  634;  Norris  v.  Cllnkscales, 
50  S.  C-  243,  37  S.  B.  821 ;  Colvin  v.  Oil  Co., 
66  S.  O.  68,  44  S.  E.  380. 

[4,  6]  In  addition  to  this,  other  witnesses, 
In  response  to  questions  of  appellant,  testi- 
fied in  reference  to  the  same  matters.  We 
see  no  incompetent  evidence  admitted  as 
complained  of,  and  the  appellant  cannot  com- 
plain, as  the  record  shows  he  brought  out 
some  facts  practically  on  cross-examination, 
and   liiB    complaint  as  to  the  admission  of 


certain  testimony  in  reply  cannot  be  sustain- 
ed, as  that  is  a  matter  largely  in  the  discre- 
tion of  the  court,  and  we  see  no  erroneous 
exercise  of  discretion  as  to  exceptions  2  and 
3.  There  was  sufficient  evidence  to  carry 
the  case  to  the  jury  and  an  abundance  of  evi- 
dence to  sustain  the  verdict,  and  these  ex- 
ceptions are  overruled. 
Judgment  affirmed. 

GARY,  O.  J.,  and  HYDEICK,  FRASBR, 
and  GAGE,  JJ.,  concur. 

~  (100  S.  0.  113) 

KELLY  V.  COLUMBIA  RY.,  GAS  ft  ELEC- 
TRIC CO.     (No.  9013.) 

(Supreme  CJourt  of  South  Carolina.    March  1, 

1915.) 

1.  Tbial  ^s»194— Instruction  on  Facts. 

In  an  action  for  the  wrongful  killing  of 
plaintiff's  intestate,  whether  or  not  the  defend- 
ant operated  its  street  car  over  a  switch  at  a 
greater  rate  of  speed  than  four  miles  an  hour, 
in  violation  of  its  own  rule,  was  an  issue  for 
the  jury,  so  that  an  instruction  that  it  was  neg- 
ligence per  se  was  erroneous  as  an  instruction 
on  the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  §§  413,  436.  439-441,  446-454,  456-466; 
Dec.  Dig.  <&=»194.] 

2.  Street  Railroads  ^=:»94  —  Nboliobnov — 
Violation  op  Speed  Ordinance. 

A  street  railroad's  violation  of  an  ordi- 
nance, fixing  a  rate  of  speed  over  switches,  is 
negligence  per  se. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |  201;   Dec.  Dig.  «==>94.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;   Geo.  E.  Prince,  Judge. 

Action  by  Maggie  E.  Kelly,  as  administra- 
trix of  the  estate  of  Robert  L.  Kelly,  deceas- 
ed, against  the  Columbia  Railway,  Gas  & 
Electric  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed,  and  new 
trial  granted. 

Elliott  &  Herbert,  of  Columbia,  for  appel- 
lant Spigner,  Cobb  ft  Yemer,  of  Columbia, 
for  respondent 

WATTS,  J.  This  was  an  action  by  the 
plaintiff  against  the  defendant  for  $25,000 
damages,  actual  and  punitive,  for  the  al- 
leged wanton,  reckless,  negligent,  and  wrong- 
ful killing  of  her  son,  and,  after  issue  joined, 
the  cause  was  tried  before  his  honor,  Judge 
Prince,  and  a  jury,  at  the  March  term  of  the 
court  for  Richland  county,  and  resulted  in 
a  verdict  for  the  plainti?  in  the  sum  of  $7,- 
000.  The  defendant  appeals  and  asks  re- 
versal upon  nine  exceptions. 

[1]  The  sixth  exception  is: 

In  charging  the  jury  that,  if  the  defendant 
operated  its  car  over  a  switch  at  a  greater  rate 
of  speed  than  four  miles  an  hour,  it  was  guilty 
of  negligence  per  se.  The  error  being  that  such 
a  charge  was  an  instruction  on  the  facts,  since 
it  took  from  Uie  jury  the  issue  of  whether  or 
not  such  a  rate  of  speed  over  a  switch  was 
negligence,  and  it  instructed  them  that  a  breach 
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of  the  company's  mles  by  the  servants  of  the 
company  is  negligence  i>er  se. 

This  exception  must  be  snstalned.  His 
honor,  In  the  settlement  of  the  case  for  ap- 
peal»  establishes  the  fact  that  he  did  so 
charge.  In  Justice  to  his  honor  he  was  un- 
der the  Impression  that  the  city  ordinance  of 
the  city  of  Columbia  prohibited  the  running 
of  cars  at  a  greater  rate  of  speed  than  four 
miles  an  hour,  whereas  it  was  a  rule  of  the 
company.  Mr.  Vemer  called  his  attention  to 
the  mistake,  and  no  doubt  his  honor  intended 
and  would  have  corrected  his  mistake,  but 
his  mind  evidently  was  diverted  at  this  time. 

[2]  His  honor  would  have  been  correct  In 
his  statement  as  to  Its  being  negligence  per 
se  had  the  ordinance  of  the  city  been  violat- 
ed. Dyson  v.  Railway,  83  S.  G.  354,  65  S.  E. 
844 ;  Llndler  v.  RaUway,  84  S.  C.  536,  66  S. 
B.  095 ;  Whaley  v.  OstendorfT,  90  S.  G.  282, 
73  S.  R  186.  But  Inasmuch  as  it  was  only  a 
rule  of  the  company,  it  was  competent  evi- 
dence to  go  to  the  jury  as  evidence  of  neg- 
ligence and  to  be  considered  by  them  for 
wliat  It  was  worth. 

In  the  case  of  Stone  v.  Railway,  96  S.  G. 
228,  80  8.  B.  438,  It  was  held  that  a  breach 
of  rules  by  a  servant  of  the  company,  made 
for  his  protection,  would  prevent  a  recovery 
under  the  facts  disclosed  in  that  case,  and  it 
follows  that  any  violation  of  rules  by  rep- 
resentative of  the  master,  or  by  master, 
would  be  competent  to  submit  to  the  jury 
for  their  consideration  as  evidence  of  neg- 
ligence, but  It  would  not  be  negligence  per 
se.  His  honor  was  in  error  In  charging  as 
be  did,  as  complained  of  in  this  exception, 
and  as  there  must  be  a  reversal  of  Judgment, 
and  new  trial  granted,  it  is  unnecessary  to 
consider  the  other  exceptions. 

Judgment  reversed,  and  new  trial  granted. 

■ 

GARY,  G.  J.,  and  HYDRIGK,  FRASER, 
and  GAGE,  JJ.,  concur. 


aOO  S.  C.  136) 

VIRGINIA-GARGLINA  GHEMIGAL  GO.  T. 
LANEY.    (No.  9017.) 

(Supreme  Gourt  of  South  Garollna.    March  1, 

1915.) 

1.  Sales   ^=»201~TaANSFBB   of  Tttlb— De- 
LivEBT  TO  Cabbies. 

Under  a  contract  for  the  sale  of  fertiliser, 
providing  that  when  it  was  loaded  f.  o.  b.  car 
consigned  to  a  no-agent  station  and  covered  by 
bill  of  lading,  it  should  be  delivered  to  the 
buyer  and  release  the  seller  from  any  responsi- 
bility on  the  shipment,  a  shipment  f.  o.  b.  to 
the  buyer's  no-agent  station,  and  a  mailing  to 
him  of  the  bill  of  lading;  was  a  delivery  to  the 
buyer  entitling  the  seller  to  an  action  for  price. 

[Ed.  Note.r— For  other  cases,  see  Sales,  Cent 
Dig.  §§  529-541 ;  Dec  Dig.  <8=>201.] 

2.  Sales  ^=s>d58  —  Action  fob  Pbicb  —  In- 
struction. 

In  a  seller's  action  for  the  price  of  goods 
sold  to  be  delivered  f.  o.  b.,  any  diflference  be- 


tween the  carrier  and  the  buyer  was  not  involr- 
ed,  so  that  exclusion  of  evidence  thereon  was 
proper. 

[Ed.  Note.-— For  other  cases,  see  Sales.  Gent; 
Dig.  Sf  1049-1055;  Dec  Dig.  <8=>358.] 

Appeal  from  Gommon  Pleas  Clnmit  Goort 
of  Chesterfield  County;  Frank  B.  Gary, 
Judge. 

Acticm  by  the  Virglnla-Garolina  Chemical 
Company  against  R.  B.  Laney.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  fourth  exception  waa  as  follows: 

His  honor  erred,  it  is  respectfully  submitted, 
in  excluding  from  tlie  evidence  rule  Ko.  35  of 
the  Bailroad  Commission  of  South  Carolina, 
said  rule  making  It  the  duty  of  the  carrier,  up- 
on the  arrival  of  a  shipment  at  its  destination* 
to  promptly  notify  consignee,  by  mail  or  other- 
wise, of  said  arrival,  and  in  case  of  car  load 
shipment  to  notify  mm  of  the  number^  letters, 
or  initials  of  the  carj  because,  we  submit,  under 
the  proper  construction  of  the  contract  in  qne»> 
tion,  the  railroad,  being  the  agent  of  the  con- 
signor, the  acts  or  omissions  of  the  railroad 
company  are  the  acts  or  omissions  of  the  con- 
signor, or  shipper,  and  it  was  therefore  compe- 
tent to  introduce  this  rule  to  show  under  the 
law  just  what  was  the  dut7  of  the  agent  of  the 
consignor. 

G.  K.  Laney,  of  CSiesterfield,  and  SteT^en- 
son  &  Prince,  of  Cheraw,  for  appellant.  Bar* 
ron,  Moore,  Barron  &  McKay,  of  ColnmblBt 
Edward  Mclver,  of  Cheraw,  and  Whaley  & 
Busby,  of  Columbia,  for  respondent. 

WATTS,  J.  This  was  an  action  by  plain* 
tiff  against  the  defendant  to  recover  $475w 
50,  being  the  price  of  30  tons  of  add  phos- 
phate shipped  by  plaintiff  to  defendant  ander 
a  written  contract  entered  intb  between  tbem. 
The  cause  came  on  for  a  hearing  before  his 
honor,  Judge  Frank  B.  Gary,  and  a  jury,  at 
the  Gctober  term  of  the  court  for  Chesterfield 
county,  1913,  and  after  all  of  evidence  of  both 
plaintiff  and  defendant  was  in  on  plaintiff's 
motion,  his  honor  directed  a  verdict  in  favor 
of  the  plaintiff  for  full  amount  sued  for,  and 
after  entry  of  Judgment  defendant  appeals  and 
by  four  exertions  seeks  reversal.  The  ccm- 
tract  between  the  paitieB.  contains  this  prcH 
vision: 

The  company  agrees  (a)  to  furnish  to  the 
customer  on  or  before  May  1st,  next,  from  such 
of  its  factories  as  it  may  select  for  sale  by  the 
customer  or  other  disposal  as  provided  in  this 
aigreement  the  following  specifically  named 
amounts  and  Idnds  of  ferolizers  to  be  taken  and 
accounted  for  by  and  charged  to  the  customer 
at  the  prices  following,  payable  at  the  dates 
stated  below.  [Here  follows  a  list  of  the  vari- 
ous brands  and  amounts  of  fertilizers,  incladin^ 
the  shipment  in  question  in  this  suit.]  (b)  n\> 
make  delivery  at  these  prices  in  not  less  than 
car  load  lots  (less  than  car  load  lots  are  50 
cents  per  ton  higher  and  extra  freight  if  prepaid 
by  the  company)  at  Laney's,  S.  C,  sacked  and 
tagged  as  required  by  law  and  shipped  for  con- 
signment and  delivery  to  customer  or  his  duly 
authorized  agent  as  he  shaU  in  due  time»  as 
hereinafter   prescribed,   notil^   and   direct    the 
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eompany  to  ship  the  same.  On  shipments  order- 
ed to  river  lanaings  direct  by  boat,  or  partly  by 
rail  and  partly  by  boat,  or  to  a  flag  station, 
or  a  no-agent  station  on  a  railroad,  it  is  agreed 
that  when  Uie  goods  are  loaded  f.  o.  b.  hoat, 
or  f.  o.  b.  cars,  as  the  case  may  be,  at  the 
point  of  original  shipment  and  covered  by  a 
bill  of  lading  taken  therefor  that  it  is  delivery 
to  the  customer,  and  that  the  company  is  there- 
by released  from  any  further  respondbility 
on  said  shipment  The  company  has  the  right 
to  ship  ^ooaa  by  any  route  it  may  select. 

[1]  The  nDContradiGted  evidence  shows  that 
the  plaintiff  made  delivery  of  the  30  tons  of 
fertilizer  to  the  Atlantic  Coast  Line  Railway 
at  Charleston,  S.  C,  on  March  11»  1911,  billing 
the  same  to  Laney's,  S.  C,  a  no-agent  sta- 
tion, prepaying  the  freight  diarges  thereon  to 
said  staticm  and  mailing  bill  of  lading  to  the 
defendant  at  Laney's  S.  0.  The  fertilizer 
left  Charleston  in  Atlantic  Coast  Line  Car 
'  No.  22262,  whl<di  being  in  bad  order,  the  rail- 
road transferred  the  contents  to  Chicago, 
Rode  Island  and  P.  car  No.  62840,  at  Ben- 
netts, S.  C,  eight  miles  from  Charleston. 
On  March  25,  1911,  this  car  was  left  at  sid- 
ing at  Laney's  and  later  removed  by  rail- 
road. Defendant  refused  to  pay  for  fertiliz- 
er, contending  that  he  never  received  the 
same,  whereupon  suit  was  instituted. 

ESxceptions  1,  2,  and  3  raise  and  treat  the 
same  question  that  the  court  erred  in  direct- 
ing a  verdict  for  the  plaintiff  on  the  ground 
that  the  contract  of  the  parties  made  the  car- 
rier the  agent  of  the  consignee,  and  that,  de- 
livery having  been  made  to  the  carrier  by  the 
conaignor,  the  consignee  was  liable.  There 
is  but  one  point  in  the  case.  The  contract 
is  plain,  unambiguous,  and  free  from  doubt 
Tbe  agreement  was  that,  where  goods  were 
consigned  to  a  no-agent  station  and  freight 
prepaid,  that  delivery  to  tbe  railroad  was 
delivery  to  the  customer.  It  is  proven  be- 
yond doubt  that  Laney's  is  a  no-agent  sta- 
tion. He  ordered  the  fertilizer  shipped. 
Tbe  plaintiff  filled  his  order  and  delivered  the 
fertilizer  to  the  railroad,  prepaid  the  freight, 
consigned  it  to  him  at  Laney's,  and  mailed 
Mm  the  bill  of  lading.  This  was  a  strict 
compliance  with  the  contract  of  the  parties, 
and  his  honor  was  correct  in  his  interpreta- 
tion of  it  and  ruling  as  he  did.  To  hold  oth- 
erwise would  be  for  the  court  to  do  away 
'wliJi  the  contract  made  by  the- parties  them- 
selves and  substitute  a  new  contract  made  by 
the  court  for  them.  These  exceptions  are 
overruled. 

[2}  The  fourth  exception  is  overruled  as 
inapplicable  In  this  suit  The  defendant  Is 
not  suing  the  railroad,  and  if  there  is  any 
difference  between  them  arising  out  of  this 
transaction,  there  is  nothing  before  this 
ooort  as  to  it. 

Judgment  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  FRASER, 
and  GAGE,  JJ.,  concur. 


a^a  o«.  IM) 

SUMTER   COUNTY  v.   HANBS,   JONES  ft 
CADBURY  CO.  et  aL    (No.  177.) 

(Supreme  Ck>urt  of  Georgia.    Feb.  10, 1916.) 

(ByXlabu%  ly  ih9  Court.) 

"L  ExBounoN  ^=922,  146  —  Lien  —  Pbopjcbtt 
SuBJEcrr— Purchase  by  County— Effect. 
Where  a  common-law  judgment  was  obtahi- 
ed  against  one  who  owned  a  mule  and  certain 
other  pei*8onal  property,  and  the  execution  is- 
sued thereon  was  duly  entered  upon  the  execu- 
tion dockets  as  provided  by  law,  if  the  county 
authorities  subsequently  bought  the  mule  from 
the  defendant  in  execution  and  used  it  in  eonneo- 
tion  with  working  the  county  roads,  this  did 
not  destroy  the  Sen  of  the  execution  or  pre- 
vent the  mule  from  being  levied  upon  and  sold. 

[Ed.  Note.— -For  other  cases,  see  Execution, 
Cent  Dig.  §§  133,  381-394,  558;  Dec  Dig.  «s» 
22, 146.] 

2.  ExsounoN  ^=9146— Lien— Waiver. 

The  mere  fact  that  an  attorney  for  tiie 
plalntiflP  in  execution  learned  of  the  sale  of  the 
mule  to  the  county  on  the  day  when  it  was  de- 
livered, and  did  not  take  any  steps  to  enforce 
the  execution  for  some  time  thereafter,  did  not 
afiPect  the  case. 

[Ed.  Note.~For  other  cases,  see  Execution, 
Cent  Dig.  §i  381-^94,  558;  Dec  Dig.  «s3» 
146.] 

Error  from  Superior  Court,  Sumter  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Equitable  petition  by  Sumter  County 
against  the  Hanea,  Jones  &  Cadbury  Com- 
pany and  another.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

Sumter  county  filed  its  equitable  petition 
against  Hanes,  Jones  &  Cadbury  Company 
and  the  deputy  sheriff  of  the  county,  seeking 
to  enjoin  the  sale  of  a  mule  which  had  be^ 
levied  on  under  an  execution  in  favor  of  tbe 
company  named  against  R.  G.  Christian,  which 
mule  was  claimed  by  the  county  as  its  prop- 
erty. The  case  was  submitted  to  the  pre- 
siding judge  on  an  agreed  statement  of  facta, 
which  showed,  among  other  things,  as  fol- 
lows: Hanes,  Jones  &  Cadbury  Company  re- 
covered a  judgment  against  R.  6.  Christian 
in  the  dty  court  of  Americus  on  February  9, 
1911.  An  execution  was  issued,  and  was  en- 
tered on  the  execution  docket  of  the  city 
court  of  Americus  and  on  the  general  exe- 
cution docket  of  Sumter  county  on  Febru&ry 
15,  1911.  During  the  year  1912,  Christian 
purchased  two  mules  and  certain  other  per- 
sonal property,  which  he  retained  in  his  po&k 
session  until  October,  1913.  At  that  time 
one  of  the  mules  was  purchased  by  the  coun- 
ty of  Sumter,  without  actual  knowledge  of 
the  existence  of  any  lien  against  it  The 
mule  was  used  in  working  the  public  roads 
of  the  county,  and  was  purchased  with  coun- 
ty funds  collected  for  road  purposes.  On 
April  8,  1914,  the  deputy  sheriff  of  the  coun- 
ty levied  the  execution  upon  the  mule.  Cer- 
tain other  facts  were  included  in  the  agreed 
statement,  tending  to  show  that  on  the  date 
of  the  delivery  of  the  mule  the  attorney  for 
the  plaintiffs  in  execution  heard  ChristUm 
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say  that  he  had  sold  the  mule  to  the  county, 
and  learned  on  inquiry  that  this  was  true, 
but  took  no  action  until  shortly  before  the 
making  of  the  levy,  when  he  stated  in  writing 
to  the  county  authorities  that  the  plaintiff's 
attorneys  thought  the  mule  was  subject  to 
the  debt,  and  demanded  payment  for  the 
amount  of  the  execution.  Payment  was  not 
made,  and  a  levy  was  made  on  the  mule. 
The  presiding  Judge  rendered  Judgment  deny- 
ing the  injunction  prayed  for  and  permit- 
ting the  execution  to  proceed.  The  county 
excepted. 

R.  L.  Maynard,  of  Americus,  for  plaintiff 
in  error.  Ellis,  Webb  &  Ellis,  of  Americus, 
for  defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  Hanes,  Jones  &  Cadbury  Com- 
pany recovered  Judgment  against  one  Chris- 
tian in  the  city  of  Americus  in  1911,  and 
the  execution  based  thereon  was  duly  re- 
corded on  the  execution  docket  of  the  court 
from  which  it  issued  and  on  the  general  exe- 
cution docket  of  the  county,  thus  giving  no- 
tice of  the  lien  against  the  property  subject 
to  levy  then  held  by  Christian  or  which  might 
be  acquired  by  him.  While  this  execution 
was  in  force  Christian  purchased  a  mule  and 
held  it  for  some  time.  It  thus  became  sub- 
ject to  the  lien  of  the  execution  and  to  levy 
thereunder.  Later  Christian  sold  the  mule 
to  the  county  of  Sumter,  and  it  was  used  in 
working  the  roads  of  the  bounty.  It  was 
claimed  on  behalf  of  the  county  that  the  gen- 
eral rule  is  that  property  of  a  county  in  use 
for  public  purposes  is  not  subject  to  sale 
under  an  execution.  This  is  a  correct  rule 
when  properly  applied.  Curry  v.  Mayor  and 
Aldermen  of  Savannah,  64  Qa.  290,  37  Am. 
Rep.  74;  Neal-MiUard  Co.  v.  Trustees  of 
Chatham  Academy,  121  Ga.  208,  48  S.  E. 
978;  ^tna  Indemnity  Co.  v.  Town  of  Comer, 
136  Ga.  24  (2),  70  S.  E.  676.  But  in  these  and 
similar  cases  efforts  were  made  to  levy  on 
property  •  belonging  to  a  public  corporation 
and  used  or  held  for  public  purposes,  under 
an  execution  obtained  against  such  corpora- 
tion, or  to  foreclose  a  lien  against  like  prop- 
erty. In  one  case  it  was  held  that  a  county 
could  not  be  garnished  in  order  to  subject 
by  that  means  an  amount  due  by  It  for  neces- 
sary public  work  performed  by  a  debtoi?. 
Morgan  v.  Rust,  100  Ga.  346,  28  S.  E.  419. 
Here,  however,  there  was  no  effort  to  levy 
upon  or  enforce  a  lien  against  property  to 
which  the  county  had  a  clear  and  imincum- 
bered  title.  When  the  county  bought  the 
mule,  a  lien  had  already  attached  to  it,  and 
the  county  purchased  it  subject  to  such  lien. 
It  could  not  destroy  a  lien  arising  by  virtue 
of  an  execution  against  a  former  owner  of 
the  property  by  purchasing  it  from  him. 
Suppose  that  the  former  owner  did  not  have 
a  clear  title;  could  the  county  make  the 
title  good  by  buying  the  property  and  rely- 


ing on  being  a  political  division  of  the  state? 
Suppose  that  the  former  owner  had  given  a 
mortgage  upon  the  mule;  could  the  county 
have  destroyed  the  validity  of  this  contract 
lien  by  purchasing  the  property  from  the 
mortgagor?  To  ask  these  questions  is  to  an- 
swer them.  If  the  county  could  not  do  these 
things,  no  more  could  it  shake  off  a  lien 
which  has  attached  to  the  property  by  opera- 
tion of  law  in  the  hands  of  a  former  owner, 
by  purchasing  it  from  him.  The  purchaser 
took  the  property  subject  to  the  Uen,  and  the 
rule  above  mentioned  has  no  application  to 
such  a  situation. 

[21  2.  The  knowledge  of  an  attorney  for 
the  plaintiff  In  execution  that  the  mule  was 
sold  to  the  county,  obtained  after  the  deliv- 
ery of  the  mule,  and  that  he  did  not  take 
any  steps  to  enforce  the  execution  for  some 
little  time  thereafter,  when  he  informed  the 
county  authorities  that  he  considered  the 
mule  subject  to  levy  and  sale,  and  demanded, 
without  avail,  that  they  pay  the  execution, 
did  not  affect  the  right  to  have  the  mule 
levied  upon  and  brought  to  sale. 

Judgment  affirmed.  AU  the  Justioes  con- 
cur, except  FISH,  C.  J.,  absent  on  account  of 
sickness. 

a4S  Ga.  71) 
PARK  V.  MAYS  et  al.    (No.  156.) 
(Supreme  Court  of  Georgia.     Feb.  10,  1915J 

(SyUabus  by  the  Court.) 

Action  on  Notb— Bona  Fide  Pubchaskb. 

This  case  is  controlled  by  the  decision  in 
Fidelity  Trust  Co.  v.  Mays,  142  Gku  821,  88 
S.  E.  961. 

Error  from  Superior  Court,  Butts  County; 
Bobt  T.  Daniel,  Judge. 

Action  between  H.  d  Park  and  S.  H.  Mays 
and  others.  From  the  Judgment,  Park  brings 
error.    Affirmed. 

W.  B.  Watkins,  of  Jackson,  for  plaintiff 
in  error.  John  R.  L.  Smith,  of  Macon,  for 
defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  Cl  J^  ab- 
sent on  account  of  sickness. 


Cia  G«.  1$) 

DAVIS  V.  HARDEN. 

HARDEN  V.  DAVIS. 

(Na  168.) 

(Supreme  Court  of  Georgia.     Feb.  10,  191S.) 

(BifUabus  hy  the  Court) 

1.  New  Tbial  ^salM—  Motion— Tdob  iob 
Heabino. 

The  case  was  tried  at  the  May  term  of 
court.  The  next  succeeding  term  convened  <m 
the  fourth  Monday  in  August.  During  the  term 
at  which  the  case  was  tried  the  plaintiff  made  t 
motion  for  new  trial.  The  rule  nisi  issued  by 
the  judge  was  made  returnable  on  the  23d  day 
of  September,  1913,  in  vacation.  Held,  the  jadge 
had  power  to  cause  the  motion  for  new  trial 
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to  be  made  returnable  in  racatlon  as  well  as  in 
term  time,  and  to  hear  and  determine  the  mo- 
tion at  the  time  appointed.  The  statutea  which 
confer  this  authonty  (Civil  Ck>de  1910,  |f  4323, 
5484)  do  not  require  that  the  hearing  of  the 
motion  be  made  returnable  within  any  specified 
time;  nor  does  the  statute  which  requires  serv- 
ice of  the  motion  and  rule  nisi  upon  the  respond- 
ent (Ciy.  Oode  1910,  S  5475)  require  that  he  be 
served  within  axiy  specified  time  before  the  date 
of  the  hearing.  There  was  no  error  as  complain- 
ed of  in  the  cross-bill  of  exceptions  in  refusing 
to  dismiss  the  motion  for  new  trial,  under  the 
facts  indicated  above,  on  the  ground  that  the 
movant  was  in  laches  in  not  procuring  an  order 
setting  the  motion  to  be  heard  at  an  earlier  date, 
or  upon  the  ground  that  the  judge  was  without 
authority  to  grant  the  rule  nisi,  returnable  after 
the  next  succeeding  term  of  court,  or  because 
the  order  failed  to  require  service  of  the  same 
before  the  next  term  of  court.  In  this  connec- 
tion, see  Hera  v.  BVank  &  Adler,  104  Ga.  638, 
30  S.  E.  797;  Mclntire  v.  Tvson,  56  Ga.  468 
(2) ;  Eady  v.  Atlantic  Coast  Line  Ry.,  129  Ga. 
363,  58  S.  E.  895 ;  Clements  y.  Ledden,  132  Ga. 
430,  64  S.  E.  460. 

lEd.  Note.>~For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  443;  Dec.  Dig.  <g=>154.J 

2.  New  Tbial  «5»138  — -  Motion— Norics  — 

Waiveb. 

Counsel  for  respondent  made  an  entry  of 
service  upon  the  motion  and  order  to  show  cause 
granted  by  the  judge  as  follows:  "Due  and  legal 
service  of  the  within  motion  and  order  acknowl- 
edged, copy  received,  and  all  other  and  further 
service  waived.  Oihis  4th  day  of  September, 
1913.**  Held,  this  was  sufficient  to  dispense 
with  formal  service,  and  there  was  no  error  in 
refusing  to  dismiss  the  motion  for  new  trial  on 
the  ground  that  the  acknowledgment  came  too 
late,  or  because  a  copy  of  the  motion  which  was 
delivered  to  respondent's  counsel  omitted  to  state 
in  the  caption  the  name  of  the  respondent 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  f §  280,  281 ;  Dec  Dig.  <8=s>138.] 

8.  EzxcuTOBfl  AND  Administbatobs  ^=:»349— 
Obdbb  to  Sell  Land— Dbbcbiption. 

An  order  by  the  court  of  ordinary  which  re- 
citea  that  an  administratrix  had  applied  for 
leave  to  sell  the  land  of  her  intestate,  and  which 

gorported  to  grant  authority  to  sell  *the  foUow- 
ig  described  land  of  said  deceased:  Twelve 
hundred  acres,  more  or  less,  in  said  county  of 
Tattnall,  and  in  the  43d  and  4l8t  districts  of 
said  county,"  was  admissible  in  evidence  in  a  col- 
lateral proceeding,  over  the  objection  that  it  did 
not  sufficiently  describe  the  land  sought  to  be 
sold.  Tarver  v.  Barber,  138  Ga.  607  (1),  75  S. 
£L  608,  and  citations. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Gent  Dig.  H  1446,  1440-1455 ; 
Dec.  Dig.  ^=»340.] 

4,  Dbbds  ^=>36— Descbiftion— Sufficienot. 
A  deed  purportin|;  to  be  executed  by  Elinor 
Lan^,  as  administratrix  of  the  estate  of  l«fathan- 
iel  tjang,  contained  the  caption,  "State  of  Geor- 
gia, Tattnall  County/'  and  described  the  land  to 
be  conveyed  thus:  "Said  lots  and  tracts  of  land 
originally  granted  to  Samuel  Kitchens  and  Na- 
thaniel Lang;  said  tracts  owned  by  said  de- 
ceased at  his  demise.  One  tract  containing 
four  hundred  fifty  acres,  and  the  other  contain- 
ing twenty  acres,  adjoining  the  lands  of  Lang 
on  all  sides,  situate,  lying,  and  being  in  the  43d 
district  G.  M.  of  said  county."  The  descrip- 
tive ayerments  of  the  deed,  especially  those  re- 
lating to  the  original  grants  to  Samuel  Kitchens 
and  Nathaniel  Lang,  contained  data  from  which 
the  land  intended  to  be  conveyed  can  be  definite- 
ly located.  Under  the  maxim,  *'Certum  est  quod 
certum  reddi  potest"  the  deed  was  not  void  on 
the  ground  that  it  failed  to  sufficiently  describe 


the  land.  In  thla  connection,  see  Parler  t.  John- 
son, 81  Ga.  254,  7  S.  E.  817;  Johnson  v.  Mc- 
Kay, 119  Ga.  196,  45  S.  B.  992,  100  Am.  St 
Rep.  166:  Atlanta  &  West  Point  R.  R.  Co.  v. 
Atlanta,  Birmingham  &  Atlantic  R.  R.  Co.,  126 
Ga.  529  (2),  54  S.  E.  736. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  §1  65-79;   Dec  Dig.  <8=s>3a] 

5.  Evidence  ^s»353  —  Dootthentabt  Eyi- 

DOfCB— DEBD8--Dl!)9CBIPnON. 

Where,  on  the  trial  of  an  action  of  com- 
plaint for  land,  a  deed  of  the  character  men- 
tioned in  the  preceding  note  was  tendered  in  evi- 
dence, and  in  connection  therevdth  there  was 
also  introduced  the  order  from  the  ordinary  to 
sell,  under  which  the  sale  was  made,  and  aliunde 
evidence  to  the  effect  that  one  of  the  original 
^rrants  designated  in  the  deed  embraced  the  land 
in  controversy,  it  was  not  erroneous  to  admit 
the  deed  in  evidence  over  the  objections  that 
(a)  it  did  not  sufficiently  describe  the  land ;  (b) 
or  embrace  the  land  in  controversy ;  (c)  and  was 
not  accompanied  by  a  sufficient  order  from  the 
court  of  ordinary. 

[Ed.  Note.— For  other  cases,  see  Evidence,' 
Cent  Dig.  {{  1404-1428,  1430,  1431;  Dec.  Dig. 
«=>353.] 

6.  VBNDOB   AND    PUBCHASBB   ^S»231— PBIOBI* 

TT  OF  Deeds— Recobd. 

Before  the  passage  of  the  act  of  1889  (Acts 
1889,  p.  106;  Civ.  Code  1910,  S  3320),  where 
there  was  a  contest  between  two  deeds  whereby 
a  person  conveyed  the  same  land  to  different  per- 
sons, and  neither  deed  was  recorded  within  12 
months  from  the  date  of  its  execution,  the  old- 
er deed  would  prevail  Code  1882,  §  2785 ;  Ma> 
tin  V.  Williams,  27  Ga.  406;  Turner  v.  Tyson, 
49  Ga.  165 ;  Wadley  Lumber  Co.  t.  Lott  130 
Ga.  135  (2),  60  S.  E.  836. 

(a)  In  the  matter  of  competition  between  such 
deeds,  the  rule  is  the  same,  whether  both  deeds 
be  executed  by  the  same  grantor,  or  whether 
the  older  deed  be  executed  by  him,  and  the  junior 
deed  be  executed  by  the  administratrix  of  his  es- 
tate after  his  death.  Tucker  v.  Harris,  13  Ga. 
1,  58  Am.  Dec.  488 ;  Rowe  v.  Henderson  Naval 
Stores  Co.,  139  Ga.  318,  77  S.  E.  17. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §}  43,  55,  487,  513-539; 
Dec.  Dig.  «=s>231.] 

7.  Vbndob  and  Pubohabeb  ^s»231— Pbiobttt 
OF  Deeds— Recobd. 

In  this  case  the  plaintiff  and  defendant 
claimed  under  competing  deeds  from  a  common 
propositus ;  the  plain tiff^s  deed  having  been  exe- 
cuted during  the  life  of  the  person  through  whom 
they  claimed,  and  the  defendant's  deed  having 
been  executed  by  the  administratrix  after  hia 
death.  Both  deeds  were  executed  before  the 
act  of  1889,  supra,  and  neither  was  recorded 
within  one  year  after  the  date  of  its  execution. 
Under  these  circumstances  the  older  deed  would 
prevail. 

(a)  The  fact  that  the  defendant's  deed  was 
filed  for  record  within  a  year  after  its  execution, 
and  actually  recorded  before  the  plaintiff's  senior 
deed,  would  not  entitle  it  to  a  preference;  it 
appearing  not  to  have  been  actually  recorded  un- 
til after  the  expiration  of  a  year  from  its  exe- 
cution. 

(b)  It  was  erroneous  to  instruct  the  jury  on 
the  basis  that,  by  virtue  of  its  being  first  filed 
for  record  and  recorded,  the  junior  deed  could 
prevail  over  the  older  deed  of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §f  43,  55,  487,  513-539; 
Dec.  Dig.  ^s»231.] 

Eirror  from  Superior  Court,  Toombs  Coun- 
ty;  J.  B.  Park,  Judge. 

Action  between  P.  B.  Davis  and  John 
Harden.     From  the  judgment,  both  parties 
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bring  error.    Affirmed  on  cross-bill,  and  re- 
versed on  main  bllL 

G.  W.  Lankfotd,  of  Lyons,  and  Lankford 
&  Moore,  of  Douglas,  for  plaintiff  in  error. 
Way  &  Burkhalter,  of  Reidsville,  for  defend- 
ant in  error. 

ATKINSON,  J.  Judgment  on  cross-bill  of 
exceptions  affirmed.  Judgment  on'  main  bill 
of  exceptions  reversed.  All  the  Justices  con- 
cur, except  FISH,  G.  J.,  absent  on  account 
of  sickness. 


(148  Ga.  110) 

LOniSVILLB  &  N.  R.  CO.  et  al.  T.  MORSE. 

(No.  173.) 

(Supreme  Court  of  Georgia.    Feb.  10,  1915.) 

(8yllahu9  ly  the  Court,) 

1,  Pabtnbbshif.  <S=5>258  —  Tobt  —  Subvxvino 
Partneb— Right  op  Action. 

Where  personal  property  belonging  to  a 
partnership  composed  of  two  persons  was  de- 
stroyed by  fire  through  the  negligence  of  a 
railroad  company,  which  consisted  in  a  failure  to 
properly  equip  its  engines  with  suitable  spark 
arresters  and  otker  essential  equipment  of  lo- 
oomotiye  steam  engines,  and  subsequently  to  the 
commission  of  the  tort  resulting  in  the  destruc- 
tion of  the  property  one  of  the  partners  died, 
the  surviving  partner  could  by  smt  enforce  the 
liability  of  the  railroad  company  for  the  tort  as 
a  surviving  partner  without  Joining  In  the  action 
the  personal  representative  of  the  deceased  part- 
ner; it  appearing  that  it  was  expressly  stipu- 
lated in  the  articles  of  partnership  that  in  case 
of  the  death  of  either  partner  the  other  partner 
should  have  the  authority  to  wind  up  the  affairs 
of  the  partnership. 

(a)  Whether  or  not  without  such  provision  In 
the  articles  of  partnership  the  surviving  part- 
ner alone  could  enforce  the  liability  by  action  it 
is  not  necessary  to  consider. 

(b)  The  court  declines  upon  review  to  reverse 
the  case  of  City  of  Atlanta  v.  Dooly,  74  Ga.  702. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  S§  664-598;  Dec.  Dig.  «=s»258.] 

2.  INBUBANOB  ^=s>606  —  PAYMENT  —  SUBBOQA- 

TioN— Action— Pabtbeb. 

Where  an  insurance  company  had  paid  to 
the  owners  of  the  property  destroyed  an  amount 
for  insurance  not  exceeding  the  value  of  the 
property,  and  the  plaintiff,  the  surviving  part- 
ner in  this  case,  in  instituting  action  to  recover 
vdamages  against  the  tort-feasor  in  an  amount 
equal  to  the  insurance  made  the  insurance  com- 
pany the  usee  in  the  suit,  this  did  not  furnish 
ground  of  complaint  to  the  railway  company, 
whether  the  insurance  company  would  have  been 
entitled  to  recover  under  the  application  of  the 
doctrine  of  subrogation  or  not 

(a)  Whether  the  case  of  Holcombe  v.  Kailroad 
Company,  78  Ga.  776, 8  S.  E.  755,  is  sound  in  all 
of  its  rulings  or  not,  so  far  as  its  authority 
for  the  ruling  allowing  this  suit  in  the  name  of 
the  owner  of  the  property  destroyed  for  the  use 
of  the  insurance  company,  the  court  thinks  it  is 
sound  and  declines,  upon  review,  to  reverse  the 
ruling  upon  that  point 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {f  1504-1511,  1514-1516 ;  Dec  Dig. 
«=>606.] 

Error  from  Superior  Coart»  Wilkes  Coun- 
ty; B.  F.  Walker,  Judge. 

Action  by  J.  D.  Aforse,  survivor,  for  use» 
etc,  against  the  Louisville  &  Nashville  Rail- 


road Company  and  otliers.  J[ndgment  for 
plaintiff,  and  defendants  bring  error.  Af* 
firmed. 

Howard  h  Slaton,  of  Washington,  Oa.»  and 
Jos.  B.  &  Bryan  Cummlng,  of  Augusta,  for 
plaintiffs  In  error.  SamL  H.  Sibley,  of  Union 
Point,  and  C.  H.  &  R.  S.  Cohen,  of  Augusta, 
for  def eud&nt  in  error. 

BECK,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  FISH;  0.  J«,  absent  on 
account  of  sickness. 

"""""""^  a«  Ga.  W) 

ROYAL  ARCANUM  T.  RILEY. 

RILEY  T.  ROYAL  AROANUM. 

(No.  160.) 

(Supreme  Court  of  Georgia.     Feb.  10,  1915.) 

(8ynabu$  hy  the  Court.) 

1.  Insurance  ^=»793— Mutuai.  Benefit  In- 
surance—Contbact— Rights  OF  Bbnsfi- 
GiABT— Vested  Iniebbst. 

Where  a  contract  exists  between  a  member 
of  a  mutual  benefit  society,  on  whose  life  a  ben- 
efit certificate  has  been  issued,  and  the  bene- 
ficiary named  therein,  wherebv  it  has  been 
agreed  that  the  beneficiary  should  be  named  in 
such  certificate  on  consideration  that  be  should 
pay  the  dues  and  assessments  thereof,  and 
where  such  contract  has  been  fuUy  performed 
on  the  part  of  the  beneficiary,  the  beneficiary 
will  acquire  a  vested  equitable  interest  in  the 
benefits  of  the  certificate. 

[Ed.  Note.— For  other  cases,  see  Insurance^ 
Cent  Dig.  |§  1967-1972,  1980;  Dec  Dig.  <9s» 
798.] 

2.  Insurance  <8=»793,  798— Mutual  Benefit 
Insurance  —  Action  fob  Benefits  —  De- 
fense—Notice  OF  Vested  Equitabls  In« 
tbbbst. 

If  a  contract  of  the  character  mentioned  in 
the  preceding  note  be  made  between  the  member 
and  two  of  his  sons  on  consideration  that  each 
should  pay  one-half  of  the  dues  and  assessments, 
and  that  both  should  be  beneficiaries,  and 
after  the  issuance  of  the  joint  certificate  the 
contract  be  performed  by  both  the  beneficiaries« 
each  would  be  charged  with  notice  of  the  equity 
of  the  other. 

(a)  If,  after  the  death  of  the  member,  a  suit 
be  instituted  by  one  of  the  beneficiaries  against 
the  other  beneficiary  and  the  society,  for  hia 
part  of  the  insurance,  and  the  petition  sets  out 
and  declares  upon  the  equity  as  stated  aboTe^ 
and  the  entry  of  service  by  the  officer  recites 
that  the  petition  was  served  personally  on  a 
named  agent  of  the  society  at  its  office  in  a 
designated  city,  and  the  society  pleads  to  the 
merits  of  the  case  without  raising  any  question 
as  to  the  fact  of  service  or  its  sufficiency,  the 
society  will  be  held  to  have  had  notice  of  the 
equity  from  the  date  of  the  service. 

(b)  In  such  a  suit,  where  payment  by  the  so- 
ciety to  its  ccdefendantj  as  sole  beneficiary  un- 
der a  subsequent  certificate  procured  by  the 
member  without  the  knowledge  or  consent  of 
the  plaintiff,  is  relied  on  as  a  defense,  both  de- 
fendants having  notice  at  the  time  of  the  pay- 
ment, the  plaintiff's  equity  will  be  superior  to 
any  right  of  either  of  the  defendants,  and  such 
payment  under  the  circumstances  will  not  con- 
stitute a  vidid  defense  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Insurance* 
Cent  Dig.  $$_  1967-1972,  1980,  1981,  1985; 
Dec.  Dig.  «=»793,  798.1 
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8.  ASSIONUSNTS   OF  EbBOB— YSBDIOT. 

Under  the  principles  announced  in  the  pre- 
ceding notea,  none  of  the  assignments  of  error 
require  the  grant  of  a  new  triaL    The  evidence 
authorized  the  verdict. 
4.  Disposition  of  Gausb. 

As  the  judgment  on  the  main  bill  of  ex- 
ceptions will  be  affirmed,  the  cross-bill  of  excep- 
tions will  be  dismissed. 

Error  from  Superior  Oonrt,  Fulton  Oounty ; 
jr.  T.  Pendleton,  Judge. 

Action  by  J.  L.  RUey  against  Robert  B. 
Riley  and  the  Royal  Arcanum.  Judgment  for 
plaintur,  the  Royal  Arcanum  brings  error, 
and  plaintiff  flies  cross-bill  of  exceptions.  Af- 
firmed, and  cross-bill  dismissed. 

J.  L.  Riley  instituted  an  action  against 
Robt  E.  Riley  and  Royal  Arcanum  in  the  su- 
perior court  of  Fulton  coimty  to  recover  one- 
half  of  the  proceeds  of  an  alleged  insurance 
policy  issued  by  Royal  Arcanum,  whereby 
that  institution  contracted,  upon  the  death 
of  E.  S.  Riley,  to  pay  to  the  beneficiaries 
therein  named,  namely,  J.  L.  Riley  and  Robt 
£.  Riley,  |3,000.  The  petition  was  amended 
by  striking  out  the  first  sentence  in  para- 
irraph  7  and  all  of  paragraph  10,  all  of  which 
related  to  the  want  of  consent  upon  the  part 
of  E.  S.  Riley  and  mental  and  physical  in- 
capacity upon  his  part  to  make  a  change  in 
the  beneficiaries  of  the  alleged  contract,  and 
undue  influence  on  the  part  of  Robt  B.  Riley 
over  his  father,  and  In  lieu  thereof  making 
additional  allegations  of  a  contract  between 
E.  S.  Riley  and  his  two  sons,  Robt  E.  and 
James  L.  Riley,  by  which  a  former  "policy" 
issued  to  E.  S.  Riley  by  Royal  Arcanum 
should  be  so  changed  as  that  each  of  the  two 
sons  should  become  beneficiaries  and  receive 
one-half  of  the  proceeds  thereof  if  each 
should  pay  one-half  of  the  premiums  during 
the  life  of  their  father,  and  full  performance 
of  such  contract;  and  by  alleging  that  pay- 
ments were  made  by  plaintiff  up  to  the  death 
of  E.  S.  Riley  without  his  having  consented 
to  a  change  in  the  beneficiaries  from  that 
agreed  upon  between  his  brother,  his  father, 
and  himself,  and  without  any  knowledge  that 
such  change  had  been  made.  The  petition  al- 
leged, also,  that  plaintiff  is  informed  that 
such  a  change  was  made  on  the  14th  day  of 
August  1910.  When  plaintiff's  evidence  was 
concluded,  the  court,  on  motion,  dismissed  the 
case  as  to  Robt  E.  RUey,  but  refused  to  dis- 
miss it  as  to  Royal  Arcanum,  and  the  trial 
between  plaintiff  and  that  defendant  proceed- 
ed. The  Jury  returned  a  verdict  for  the 
plaintiff.  The  Royal  Arcanum  made  a  mo- 
tion for  a  new  trial  on  the  usual  general 
grounds,  which  motion  was  amended  by  add- 
ing other  grounds  complaining  of  rulings  up- 
on the  admissibility  of  evidence,  of  certain 
portions  of  the  charge  of  court,  and  of  the 
refusal  of  the  Judge  to  direct  a  verdict  in 
favor  of  the  defendant  The  motion  for  a 
new  trial  was  overruled,  and  movant  except- 
ed. The  plaintiff  filed  a  cross-bill  of  excep- 
tions, assigning  error  upon  exceptions  pen- 
dente Ute  to  the  order  dlflmlsalng  the  case  as 


to  Robt  E.  Riley.    Other  facts  will  sufficient- 
ly appear  in  the  opinion. 

Dorsey,  Brewster,  Howell  ft  Heyman,  of 
Atlanta,  for  plaintiff  in  error.  Watkins  ft 
Latimer,  of  Atlanta,  for  defendant  in  error. 

ATKINSON,  J.  [1]  1.  This  c^se  was  be- 
fore the  Supreme  Court  on  a  former  occasion. 
Riley  V.  Royal  Arcanum,  140  Ga.  178,  78  S. 
E.  803.  The  Judgment  of  the  trial  court  dis- 
missing the  petition  on  general  demurrer  was 
reversed.  The  petition  did  not  set  forth  a 
copy  of  the  alleged  policy  issued  by  Royal 
Arcanum,  and  it  was  construed  to  be  a  suit 
involving  liability  upon  a  policy  of  insurance. 
In  the  course  of  the  opinion  it  was  said: 

''The  instrument  sued  on  Is  alleged  to  be  a 
policy  of  insurance ;  and,  in  the  absence  of  alle- 
gations to  the  contrary,  upon  general  demurrer, 
it  will  be  considered,  an  ordinary  policy  of  in- 
surance in  which  the  beneficiaries  named  had  a 
vested  interest  especially  in  view  of  the  fact 
that  they  had  paid  the  premiums  thereon.  If 
it  had  been  shown  by  the  petition  that  what  is 
called  a  Dolicy  of  insurance  was  a  certificate  of 
membership  In  a  fraternal  beneficiary  society,  a 
different  question  would  have  been  raised." 

On  the  trial  before  the  Jury  the  evidence 
was  such  as  to  present  such  a  question  as 
that  to  which  reference  was  made  above  as 
not  being  for  decision.  It  appeared  that  Roy- 
al Arcanum  was  a  mutual  benefit  society,  and 
that  the  sum  sought  to  be  recovered  was  the 
proceeds  of  a  benefit  certificate  issued  by  the 
society  to  one  of  its  members,  who  was  the 
father  of  plaintiff  and  the  individual  de- 
fendant The  two  sons  were  named  as  b^i- 
eficiaries  in  a  certificate  issued  February  8, 
1906.  The  member  surrendered  the  certificate 
in  August  1910,  and  procured  as  a  substitute 
another  in  which  only  one  of  the  two  sons 
was  named  as  beneficiary.  After  the  death 
of  the  member  and  after  service  of  the  suit 
the  society  settled  with  the  beneficiary  named 
in  the  last  certificate  on  the  basis  that  the 
cobeneficlary  designated  with  him  in  the  for- 
mer certificate  had  no  Interest  The  plain- 
tiff was  the  son  omitted  from  the  last  cer- 
tificate. It  was  contended  by  him  that  a  con- 
tract was  made  between  his  father,  his  broth- 
er, and  himself,  the  terms  of  which  were 
that  the  two  latter  should  pay  all  assessments 
and  dues  required  by  the  society  until  the 
death  of  the  member,  and  that  in  considera- 
tion thereof  they  should  be  the  beneficiaries 
in  the  certiflcate ;  that  under  such  agreement 
the  certificate  was  issued  payable  to  them 
Jointly  as  above  stated,  and  plaintiff  and  his 
brother  proceeded  to  pay  all  assessments  and 
dues  according  to  the  agreement;  that  the 
substitution  occurred  without  plaintiff's 
knowledge  or  consent  and  he  continued  there- 
after to  pay  his  half  of  the  dues  and  assess- 
ments unti^  the  death  of  his  father,  which  oc- 
curred in  April,  1911,  and  by  reason  of  such 
contract  and  its  performance  he  acquired  a 
vested  interest  as  beneficiary  under  the  for- 
mer certificate,  which  was  not  divested  by 
the  substitution  ct  the  last  certiflcate^    The 
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evideiice  was  uncontradicted  tbat  each  of  the 
two  sons  paid  one-half  of  the  assessments 
and  dues  required  by  the  company  from  the 
Issuance  of  the  Joint  certificate  in  1906  until 
the  death  of  the  member.  The  court  admit- 
ted evidence  of  the  alleged  contract,  and,  in 
his  instructions  to  the  jury,  submitted  only 
the  Question  as  to  whether  there  was  such  a 
contract  as  contended  by  plaintiff.  The  con- 
trolling question  is:  If  there  was  a  con- 
tract as  contended  by  the  plaintiff  and  it  was 
fully  performed,  what  interest  did  the  plain- 
tiff acquire,  and  could  it  be  defeated  merely 
by  the  fact  that  the  member  substituted  the 
last  certificate  which  purported  to  change  the 
beneficiary?  In  the  course  of  the  opinion  in 
the  well-considered  case  of  McKeon  v.  Eh- 
ringer,  48  Ind,  App.  226,  95  N.  E.  604,  it  is 
said: 

"The  general  rule  seems  to  be  that  a  person 
who  is  a  mere  Tolunteer  beneficiary  named  in 
the  certificate  issued  by  a  mutual  benefit  society 
upon  the  life  of  one  of  its  members  acquires  no 
vested  right  in  the  proceeds  of  such  certificate 
until  the  death  of  the  member  occurs.  Mason 
Mutual,  etc.,  Society  v.  Burkhart,  110  Ind.  189, 
10  N.  B.  79  [11  N.  B.  449] ;  Presbyterian,  etc.. 
Fund  V.  Alien.  106  Ind.  593.  7  N.  E.  317 ;  Bun- 
yan  v.  Reed.  34  Ind.  App.  295,  70  N.  B.  1002 ; 
Mihier  et  al.  v.  Bowman,  119  Ind.  448,  21  N. 
E.  1094.  5  L.  R.  A  95 ;  Sabin  t.  Phinney,  184 
N.  Y.  423.  31  N.  E.  1087,  30  Am.  St  Rep.  681. 
Where,  however,  a  contract  exists  between  the 
member  of  the  mutual  benefit  society,  on  whose 
life  a  benefit  certificate  has  been  issued,  and  the 
beneficiary  named  therein,  whereby  it  has  been 
agreed  that  said  beneficiary  shoiUd  be  named  in 
such  certificate  on  consideration  that  he  should 
pay  the  dues  and  assessments  on  such  benefit 
certificate,  or  that  he  would  render  unto  such 
member  some  other  valuable  consideration  there- 
for, and  where  such  contract  has  been  fully  per- 
formed and  such  consideration  rendered  on  the 
part  of  the  beneficiary,  the  courts  recognize  the 
equities  arising  in  favor  of  such  a  beneficiary 
and  will  protect  them,  as  against  a  person  who 
has  been  substituted  as  a  beneficiary,  and  who 
has  no  superior  equities  in  his  favor.  Carter  v. 
Carter,  85  Ind.  App.  75,  72  N.  E.  187:  Maynard 
V.  Vanderwerker  [Siip.]  24  N.  Y.  Supp.  932; 
McGrew  v.  McGrew.  190  111.  604,  60  N.  B.  861 ; 
Stronge  v.  Supreme  Lodge  of  K.  P.,  189  N.  Y. 
346,  82  N.  E.  433. 12  L.  R.  A.  (N.  S.)  1206,  121 
Am.  St  Rep.  902  [12  Ann.  Cas.  941]:  Jory  v. 
Supreme  Council,  etc.,  105  Cal.  20,  38  Fac.  624, 
26  U  R.  A.  733.  45  Am.  St  Rep.  17;  Leaf  v. 
Leaf.  92  Ky.   166,  17  S.  W.  354    [854];   Su- 

greme  Council,  etc,  v.  Murphy,  65  N.  J.  Eq. 
0,  55  AtL  497." 

In  the  opinion  in  the  case  of  McQrew  v. 
McGrew,  cited  above,  the  following  language 
was  used: 

"While  at  law  said  certificate  ia  not  assigna- 
ble, in  equity  a  beneficial  interest  may  be  trans- 
ferred therein,  which  will  be  protected  by  a 
court  of  chancery." 

The  principle  was  also  applied  in  Supreme 
Council  Royal  Arcanum  v.  Tracy,  169  111.  123, 
48  N.  B.  401.  The  doctrine  above  announced 
is  not  universally  recognized,  but  it  has  the 
sanction  of  the  weight  of  authority.  Savage 
V.  Modem  Woodmen  of  America,  84  Kan.  63, 
113  Pac.  802,  83  Lu  R.  A.  (N.  S.)  773  and  note. 
See,  also,  Cooley's  Briefs  on  the  Law  of 
Insurance,  pp.  3764,  3765.  Upon  these  au- 
thoritiesi  if  the  plaintlff*B  contentions  as  to 


the  existence  of  a  contract  and  performance 
thereof  be  correct,  he  acquired  a  vested  inter- 
est in  the  benefits  of  the  certificate  which 
equity  wUl  protect. 

[2]  2.  The  interest  being  one  asserted 
agi^inst  the  plaiutifrs  brother  and  also  the 
society,  between  whom  there  was  a  settle- 
ment after  the  commencement  of  the  suit  on 
the  basis  that  his  brother  was  entitled  to  the 
entire  fund,  if  plaintiff's  interest  was  an 
equitable  one,  his  rights  against  his  brother 
and  the  society  must  be  determined  upon  eq- 
uitable principles,  and  his  equity  must  be  su- 
perior to  any  right  that  could  be  urged 
against  it  It  is  declared  that  "he  who  takes 
with  notice  of  an  equity  takes  subject  to  that 
equity."  Civil  Code,  §  4529.  If  there  was 
such  a  contract  as  contended  by  the  plaintiff, 
his  brother,  being  a  party  thereto  and  par- 
ticipating in  the  payments,  could  not  be  term- 
ed a  bona  fide  taker  without  notice.  If  there 
was  such  a  contract,  its  existence  and  per- 
formance by  plaintiff  was  alleged  in  the  orig- 
inal petition  which  was  filed  April  21,  1911, 
and  served  May  1st,  by  serving  personally  a 
named  agent  of  the  society  at  its  ofilce  in  the 
city  of  Atlanta,  before  the  society,  on  May 
7th,  had  paid  the  fund  over  to  plaintiff's 
brother  as  the  sole  beneficiary.  The  company 
pleaded  to  the  merits  of  the  case,  but  never 
questioned  the  fact  of  service  or  its  validity. 
It  will  be  deemed  that  the  agent  served  was  a 
proper  agent  to  be  served.  Such  filing  and 
service  of  the  petition  would  inform  the  so- 
ciety of  the  existence  of  the  equity.  It  would 
be  more  than  notice  charged  under  Civil 
Code,  8  4533,  which  deals  with  the  doctrine 
of  lis  pendens.  In  this  case  the  society  can- 
not be  said  to  be  "taking"  anything,  but  it  Ik 
paying  out  funds  in  which  it  knows  that  the 
plaintiff  had  a  vested  equitable  interest.  Rel- 
atively to  such  interest,  on  principle,  the  so- 
ciety would  stand  on  no  better  footing  than 
if  it  were  buying  with  notice  of  an  outstand- 
ing equity  in  the  thing  bought  Under  such 
circumstances,  the  equity  of  plaintiff  would 
be  superior  to  any  equity  or  right  of  either  of 
the  defendants,  and,  in  view  of  the  evidence 
as  to  the  contract  and  the  uncontradicted  evi- 
dence as  to  payment  of  dues  and  assessments, 
and  notice  to  the  defendants,  there  was  no 
error  on  the  part  of  the  trial  judge  in  sub- 
mitting to  the  jury  the  sole  question  as  to 
the  existence  of  the  contract  set  up  by  plain- 
tiff. This  case  differs  from  that  of  Beckner 
V.  Beckner,  104  6a.  219,  30  S.  B.  622,  decided 
by  five  justices.  In  that  case  it  was  not  con- 
tended that  payments  of  dues  out  of  property 
of  the  beneficiary  were  made  by  virtue  of  any 
contract  between  the  member  and  the  bene- 
ficiary that  she  should  be  such  if  she  would 
pay  the  dues  and  premiums  necessary  to 
maintain  the  validity  of  the  certificate.  In 
the  course  of  the  opinion  it  was  there  stated: 

"If  therefore  the  plaintiff  had  alleged  or  ad- 
mitted in  her  petition  that  the  laws  of  the  so- 
ciety authorized  a  change  of  the  beneficiary, 
and  had  relied  solely  upon  the  contention  that 
payment  by  her  of  the  assessments  created  in 
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her  a  Tested  right  which  could  not  be  divested  by 
the  action  of  the  insured  and  the  society  without 
her  consent,  then  the  court  would  have  been 
right  in  sustaining  the  demurrer  to  the  peti- 
tion." 

This  dictum  was  predicated  on  a  hypothet- 
ical state  of  facts  which  the  opinion  proceed- 
ed to  show  did  not  appear  from  the  allega- 
tions of  the  petition,  and  was  merely  obiter. 

[3]  3.  It  is  unnecessary  to  specifically  men- 
tl<»i  the  various  assignments  of  error.  It  is 
sufScient  to  say  that  under  the  principles 
above  announced  none  of  them  require  a  new 
trial.   The  evidence  authorized  the  verdict 

[4]  4.  As  the  Judgment  of  the  trial  court  on 
the  main  bill  of  exceptions  is  affirmed,  the 
cross-bill  of  exceptions  will  be  dismissed. 

Judgment  affirmed.  Oross-bill  dismissed. 
All  the  Justices  concur,  except  FISH,  OL  J., 
absent  on  account  of  sickness. 

a48  Ga.  U7) 

JAMES  et  al.  r.  CITY  OF  BLAKELY  et  al. 

(No.  176.) 
(Supreme  Court  of  Georgia.     Feb.  10,  1915.) 

fByllahUM  by  the  Court.) 

1.  Statutes  «5»96— Special  Laws— Schools 
AND  School  Distbicts— Taxation. 

The  nineteenth  section  of  the  act  of  De- 
cember 18,  1900  (Acto  1900,  p.  219),  which 
sought  to  create  a  district  lying  outsiae  of  the 
actual  corporate  limits  of  the  city  of  Blakely, 
and  extending  to  what  was  termed  the  '*Bchool 
limits,'*  and  to  prescribe  for  such  territory  r^u- 
lations  as  to  schools  and  taxation  thereror, 
different  from  those  established  by  the  general 
school  laws,  was  to  that  extent  unconstitution- 
al, as  being  a  special  act  different  from  an  ex- 
isting general  law  on  the  subject,  which  is  pro- 
hibited by  the  Constitution. 

[Ed.   Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  S  107 ;   Dec.  Dig.  «=»96.] 

2.  GoNSTrnmoNAL  Law  ^=»48  —  Acquies- 
cence—Collection of  Tax— Injunction— 
Unconstitittional  Act. 

The  fact  that  the  petition  showed  on  its 
foce  that,  under  the  provisions  of  the  section 
of  the  act  above  mentioned,  an  election  was  hdd 
in  1907  to  determine  the  question  of  taxation 
for  school  pun>08e8  within  the  "school  limits,'" 
and  that  the  mayor  and  council  of  Blakely  were 
preparing  to  levy  such  a  tax  for  the  year  1914, 
did  not  show  an  estoppel  on  the  plaintiffs,  who 
-vrere  citizens  and  taxpayers,  and  who  filed  a 
petition  to  enjoin  the  collection  of  such  taxes 
from  them. 

[Bd.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  |  41;   Dec.  Dig.  ^=3»43.] 

SSrror  from  Superior  Court,  Barly  Coun- 
ty;  W.  C.  WorrlU,  Judge. 

Action  by  D.  W.  James  and  others  against 
the  City  of  Blakely  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Reversed. 

A,  H.  Gray,  of  Blalcely,  for  plaintiffs  in 
error.  W.  G.  Park  and  Glessner  &  Collins, 
all  of  Blakely,  and  little,  Powell,  Hooper  & 
Ooldstein,  of  Atlanta,  for  defendants  in  er- 


r.nMPKIN,  J.    By  the  act  of  December  18, 
1900  (Acts  1900,  p.  219),  the  dty  of  Blakely 


was  Incorporated  in  lien  of  the  town  of 
Blakely.  In  the  first  section  of  the  charter 
it  was  declared  that  "the  territorial  limits 
of  the  dty  of  Blakely  shall  be  identical  with 
the  present  territorial  limits  of  the  town  of 
Blakely,  except  as  is  otherwise  spedfled  In 
this  act"  The  following  sections  made  pro- 
visions in  regard  to  the  mayor  and  coundl, 
their  election  and  qualification,  the  qualifica- 
tion of  voters,  the  other  officers  of  the  dty, 
the  police  court,  and  other  matters  appro- 
priate to  a  munldpal  charter.  All  of  these, 
until  the  nineteenth  section  was  reached, 
dealt  with  the  corporate  limits  as  being  the 
same  as  those  of  the  town  of  Blakely,  whidi 
at  that  time  Induded  an  area  one  mile 
square.  In  the  sixth  sectl<»i  it  was  declared 
that  "only  dtizens  of  the  dty  of  Blakely 
shall  be  eligible  to  be  elected  mayor  or  coun- 
dlmen.'*  In  section  7,  where  the  qualifica- 
tion of  voters  was  declared,  it  was  provided 
that  all  persons  eligible  to  vote  for  members 
of  the  General  Assembly,  "who  shall  have  re- 
sided in  said  dty  for  six  months  preceding 
such  election  and  who  shall  have  paid  all 
taxes  required  of  them  by  the  dty  of  Blake- 
ly,*' and,  in  general  elections  for  mayor  and 
coundl,  who  may  have  registered  as  requir- 
ed, should  be  qualified  voters.  In  these  and 
other  sections,  dealing  with  taxation  and 
other  munldpal  matters,  it  is  evident  that 
the  municipal  corporation  was  treated  as 
being  confined  within  the  corporate  limits 
of  one  mile  square.  Section  19  began  with 
the  words,  "There  is  hereby  established  s 
system  of  public  schools  for  the  dty  of 
Blakely."  It  then  proceeded  to  make  provi- 
sion for  a  board  of  education,  who  should 
control  sudi  system.  It  declared  that  "the 
corporate  limits  of  the  dty  of  Blakely  for  the 
purposes  of  this  section  shall  Indude  all 
the  territory  within  the  following  bounds," 
describing  territory  in  the  form  of  a  square 
with  each  side  measuring  6  miles,  thus  con- 
taining an  area  of  36  square  miles,  while 
the  munldpal  corporation  proper  contained' 
1  square  mile.  As  to  the  larger  territory  it 
was  provided  that  "Jurisdiction  of  said  dty 
for  all  the  purposes  of  this  section  shaU  ec- 
tend  over  said  territory,  which  said  territory 
is  referred  to  in  this  act  •  •  •  by  the 
words  'school  limits.' "  It  was  further  declar- 
ed in  this  section  that  the  dty  council 
should  elect  a  board  of  education,  which 
body  should  elect  a  commissioner,  and  that 
**sald  commissioner  shall  have  the  same  Juris- 
diction, authority,  powers  and  duties  with- 
in said  schools  of  Blakely  as  county  school 
commissioners  now  have  under  the  laws  of 
this  state,  but  tlie  Jurisdiction,  authority, 
powers  and  duties  of  such  commissioner  may 
be  changed  by  the  dty  board  of  education." 
It  was  also  declared  that  there  should  be 
paid  to  the  commissioner  of  the  dty  sdiools 
of  Blakely  the  pro  rata  share  of  all  funds 
for  educational  purposes   from  any   source 
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coming  to  Barly  ooonty,  In  proportion  as  the 
number  of  children  of  school  age  ''within 
said  school  limits  of  Blakely  shall  be  to  the 
entire  school  populati<m  of  Early  county." 
The  same  section  further  provided  that  the 
city  council  of  Blakely  might  maintain  the 
public  schools  of  said  dty  by  taxing  all  the 
i>roperty  within  'the  school  limits,**  not  ex- 
ceeding two-tenths  of  1  per  cent  ad  valorem, 
{provided  two-thirds  of  the  persons  qualified 
to  vote  for  that  purpose  should  cast  their 
ballots  in  favor  of  school  tax.  For  this  elec^ 
ti<Mi  any  person  who  had  resided  in  the 
school  limits  for  six  months,  and  was  quali- 
fied to  vote  for  members  of  the  general  as- 
sembly, might  register  and  vote.  By  the 
twentieth  section  of  the  diarter  it  was  pro- 
vided that  the  city  council  should  have  au- 
thority to  establish,  maintain,  and  enforce 
quarantihie  regulations  and  pass  all  needful 
ordinances  in  respect  thereto,  and  that  "th^ 
jurisdiction  for  this  purpose  shall  extend  as 
far  as  the  limits  known  as  the  school  limits 
of  said  city."  It  also  declared  that  the  city 
council  might  provide  by  ordinance  for  im- 
pounding animals  running  at  large,  and  that 
the  right  to  prevent  them  from  running  at 
large  in  the  city  might  extend  to  the  limits 
known  as  the  school  limits.  By  section  21  it 
was  declared  that  any  process,  summons,  no- 
tice, execution,  or  other  like  paper  required 
to  be  served  by  the  charter  or  ordinances  of 
the  dty  might  be  served  and  executed,  and  ar- 
rests might  be  rnade^  by  the  marshal  or  any 
police  ofOicer  of  the  dty,  unless  otherwise 
provided,  and  at  any  place  within  the  limits 
defined  as  the  "sdiool  limits"  of  the  dty.  By 
section  22  it  was  dedared  that  the  dty 
council  might  condemn  or  purchase  property 
and  exercise  control  over  the  same  anywhere 
within  the  territory  designated  as  the  school 
limits  of  the  dty,  and  might,  by  ordinance 
and  through  thdr  ofllcers,  "regulate  and  con- 
trol the  same  for  any  public  purpose." 

By  the  act  of  1902  (Acte  1902,  p.  347)  the 
corporate  limits  of  the  dty  of  Blakely  were 
dianged  so  as  to  comprise  a  square  having  a 
side  two  miles  in  length.  By  the  act  of  1903 
(Acts  1903,  p.  456)  it  was  declared  that  the 
dty  council  of  Blakely  should  have  the  right 
•'io  exercise  the  power  of  eminent  domain, 
and  that  they  might  condemn  or  purchase 
property  for  public  purposes  anywhere  with- 
in what  were  known  as  the  "school  limits" 
of  said  dty,  and  provision  was  made  as  to 
certain  voting  places  in  elections. 

[1]  1.  A  careful  examination  of  the  act  in- 
corporating the  dty  of  Blakely,  and  of  the 
amendments  thereto,  will  show  that  the  Leg- 
islature provided  for  three  things:  (1)  The 
incorporation  of  a  munidpallty,  having  gen- 
eral powers  as  such,  within  defined  limits, 
which  at  first  contained  only  1  square  mile, 
and  later  were  enlarged  so  as  to  indude  4 
square  miles;  (2)  the  creation  of  a  school 
district  embracing  36  square  miles,  surround- 
iag  and  including  the  comparatively  small 
corporate  limits  of  the  actual  munidpality, 


•  and  extend&g  to  'wha€  were  denominated 
"the  school  limits;"  and  (8)  the  conferring 
upon  the  munidpal  corporation  of  certain 
powers  beyond  its  actual  corporate  limits 
and  extending  to  the  sd&ool  limits.  The 
charter  itself  distinctly  dedared  that  the  cor- 
porate limits  of  the  dty  of  Blakely  should  be 
identical  with  those  of  the  town  of  Blakely, 
"except  as  is  otherwise  specified  in  this  act" 
The  specification  of  greater  limits  was  made 
in  the  nineteenth  section^  creating  a  public 
sdiool  system  and  defining  the  district  in 
which  it  should  be  operated.  Bxoept  as  next 
mentioned,  outside  of  the  actual  corporate 
Umits  none  of  the  functions,  powers,  or  re- 
sponsibilities of  munidpal  govemm^it  ex- 
tended save  for  the  purpose  of  operating  a 
school  system  in  a  district  containing  86 
times  as  mudi  territory  as  the  munidpallty 
proper.  The  conferring  upon  the  munidpal 
authorities  of  the  right  to  exercise  certain 
police  powers  beyond  the  limits  of  the  mu- 
nicipality, and  within  certain  other  limits, 
whether  specifically  described  in  that  con- 
nection or  defined  by  reference  to  the  "sdiool 
limits,"  did  not  opiate  to  include  this  en- 
tire territory  in  the  corporate  limits  of  the 
city.  It  simply  extended  the  powers  of  the 
d^  for  certain  purposes  beyond  its  limits^ 
It  is  too  plain  to  require  argument  that  the 
purpose  was  to  authorize  the  dty  of  Blakely 
to  establish  and  maintain  public  schools,  not 
merely  within  its  corporate  limits,  but  within 
a  large  territory  called  the  "school  limits." 
And  this  amounted  to  creating  a  sdiool  dis- 
trict surrounding  and  including  the  corporate 
limits  of  the  dty. 

It  has  been  held  in  some  Jurisdiction  that, 
if  it  violates  no  constitutional  provision,  for 
police  purposes  the  Legislature  may  conf^ 
upon  a  munidpal  corporation  certain  powers 
which  may  be  exercised  beyond  the  corporate 
limits.  Thus  it  has  been  declared  that,  if 
there  is  no  contrary  constitutional  limitation, 
authority  may  be  conferred  to  obtain  proper- 
ty beyond  the  limits  of  the  munidpallty,  for 
the  purpose  of  constructing  and  maintaining 
a  system  of  waterworks,  and  that  it  may  be 
policed  to  protect  and  prevent  the  water  from 
becoming  infected  or  foul ;  that  the  Legisla- 
ture may  authorize  the  extension  of  sewers 
beyond  the  corporate  limits,  so  as  to  preserve 
the  public  health;  that  in  connection  with 
the  power  conferred  on  a  dty  to  license  bar- 
rooms for  police  purposes,  but  not  as  a  means 
of  raising  revenue,  authority  may  also  be 
conferred  to  require  such  licenses  for  a  dis- 
tance beyond  the  corporate  limits,  so  as  to 
make  effectual  the  main  purpose  and  prevent 
its  evasion.  See  Jordan  v.  City  of  BvansvUle^ 
163  Ind.  512,  72  N.  B.  644,  67  L.  B.  A.  ei3. 
2  Ann.  Oas.  96;  Van  Hook  v.  City  of  Selnia, 
70  Ala.  361,  45  Am.  Rep.  85;  28  Cyc  703. 
Without  stopping  to  discuss  the  questi<m  of 
what  police  powers  may  be  thus  conferred  in 
this  state,  or  the  question  of  reasonablene^ 
of  ordinances  passed  in  regard  to  them,  the 
Legislature  caimot  extend  the  power  of  a 


Qa.) 


JAMES  y.  dXT  OP  BJLAJCBLY 


483 


municipal  oorporatlon  beyond  its  own  limits, 
If  to  do  80  would  violate  a  provision  of  the 
Constitution.  The  contention  that  the  char- 
ter of  Blakely  created  a  municipal  corpora- 
tion with  two  limits,  one  called  a  *'prlme" 
limit,  end  the  other  called  a  "secondary" 
limit,  each  constituting  corporate  limits  for 
different  purposes,  is  not  tenable.  Nor  is  the 
argument  well  f  oimded  by  which  it  is  sought 
to  analogize  such  legislation  to  the  power  of 
municipal  authorities  to  enact  ordinances 
making  different  provisions  for  different 
parts  of  a  dty,  having  a  legitimate  basis  of 
dlfferentiation--such  as  defining  fire  limits, 
requiring  watchmen  at  railroad  crossings, 
regulating  the  speed  of  vehicles  In  populous 
districts,  and  the  like.  Where  a  legislative 
body  has  such  authority,  they  may  make 
legitimate  classifications.  But  this  has  no 
relevancy  to  the  contention  that  there  may 
be  two  corporate  limits  of  the  same  munici- 
pality, oue  for  general  corporate  purposes, 
and  the  other  for  the  purposes  of- maintaining 
a  school  system.  Nor  does  the  conferring  of 
the  powers  contained  In  sections  20,  21,  and  22 
of  the  charter,  if  valid,  serve  to  save  the  con- 
ferring of  another  power  extending  over  the 
general  school  district  or  limits,  if  that  pow- 
er cannot  be  constitutionally  conferred. 

The  question,  therefore,  resolves  itself  to 
this:  Was  the  nineteenth  section  of  the 
charter  of  Blakely  invalid  as  being  an  effort 
to  create  a  special  school  district,  when  there 
was  a  general  taw  providing  for  school  dis- 
tricts and  uniformity  in  regard  to  them,  and 
when  the  Ck>nstitution  of  the  state  (article  1, 
i  4,  par.  1,  GivU  Code  1910,  i  6391),  prohibited 
the  enactment  of  a  special  law  in  a  case  al- 
ready provided  for  by  a  general  law?  Or, 
if  the  section  mentioned  was  not.  invalid  at 
the  time  when  it  was  enacted,  was  it  repealed 
by  the  general  school  law  enacted  In  1905  and 
amended  in  1906  (Acts  1905,  p.  425,  Acts 
1906,  p.  61,  avil  Code  1910,  §  1531,  et  seq.)? 
On  this  subject  we  think  the  present  case  is 
controlled  by  the  decisions  In  Barber  v.  Alex- 
ander, 120  Ga.  80,  47  S.  B.  580;  Neal  v.  Mc- 
Whorter,  122  Ga.  431,  50  S.  E.  381 ;  Sellers 
T.  Cox,  127  Ga.  250,  56  S.  E.  284 ;  Vaughn  v. 
Simmons,  139  Ga.  214,  76  S.  E.  1004 ;  Edalgo 
▼.  Southern  Ballway  Ca,  129  Ga.  258,  58  S. 
EL  846. 

In  Barber  ▼.  Alexander,  supra  (decided  in 
1904),  It  was  held  that  an  act  passed  in  1903, 
creating  a  special  school  district  in .  Cobb 
cotinty,  was  unconstitutional  as  violating  the 
uniformity  required  on  that  subject  under  ex- 
isting laws.  In  Neal  v.  McWhorter,  supra 
(decided  in  March,  1905),  an  act  Incorporat- 
ing the  town  of  Menlo,  undertook  to  Incor- 
Iiorate  an  area  about  four  mUes  square,  to 
establish  a  public  school  system  therein,  and 
to  create  a  board  of  school  commissioners 
with  power  to  levy  taxes  for  school  purposes 
en  aU  of  the  property  in  the  area  described, 
but  limited  the  exercise  of  all  municipal  func- 
tions to  an  area  embraced  in  a  circle  one 
ndie  In  diameter  located  inside  the  square. 
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It  was  held  that,  in  so  fdr  as  the  act  applied 
to  the  territory  within  the  square  but  outside 
the  circle,  It  was  unconstitutional,  in  that  it 
was  an  indirect  effort  to  establish  a  school 
district  not  within  the  municipal  limits  with- 
in the  meaning  of  the  Constitution,  and  was 
a  special  law  enacted  In  a  case  for  which  pro- 
vision had  been  made  by  an  existing  general 
law,  which  was  prohibited  by  the  Constitu- 
tion of  1877.  If,  as  we  have  sought  to  show 
in  the  present  case,  the  large  area  of  36 
square  miles  was  not  in  any  proper  sense 
within  the  corporate  limits  of  Blakely,  the  de- 
cision last  cited  Is  controlling. 

In  1905  a  general  act  was  passed,  dealing 
with  the  subject  of  laying  out  counties  Into 
school  districts,  and  this  was  amended  in 
1906  (Acts  1905,  p.  469;  Acts  1906,  p.  61). 
Since  the  passage  of  those  acts  it  has  be^i 
held  that  they  abrogated  special  school  dis- 
tricts previously  established  outside  of  mu- 
nicipalities, and  that  no  such  school  district 
could  be  laid  out  in  conflict  with  the  general 
law;  and  it  has  been  declared  that  merely 
naming  a  school  district  a  municipal  oorpo- 
ratlon, when  in  fact  its  only  function  was  to 
operate  a  school,  did  not  serve  to  make  the 
establishment  of  such  a  school  district  c<»i- 
stitutional.  Edalgo  v.  Southern  Railway  Co., 
Vaughn  V.  Simmons,  supra.  Under  the  Con- 
stitution and  these  decisions,  the  act  now  un- 
der consideration  must  be  declared  unconsti- 
tutional in  so  tSLT  as  it  seeks  to  create  a  large 
school  district  or.  "school  Umits'*  around  a 
comparatively  small  municipal  corporation, 
with  special  methods  of  government  and  tax- 
ation different  from  those  prescribed  by  the 
general  law.  Civil  Code  1910,  §  6391.  The 
decision  In  Stagletary  v.  Chlpstead,  142  Ga. 
206,  82  S.  E.  547,  turned  on  the  bringing  of 
two  suits  for  the  same  cause  of  action,  and 
it  in  no  way  conflicts  with  the  ruling  now 
made. 

[2]  2.  It  was  argued  that  the  plaintiffs 
were  estopped  from  instituting  this  proceed- 
ing. The  presiding  judge  refused  to  sanction 
the  petition  or  to  grant  an  injunction  on  pres- 
entation of  the  petition.  There  is  nothing  on 
the  face  of  it  which  shows  that  the  plaintiffs 
are  estopped.  The  mere  fact  that  the  election 
in  regard  to  levying  a  tax  for  school  purpos- 
es was  held  in  1907,  and  that  the  petition  was 
flled  to  enjoin  the  levy  of  a  tax  in  1914,  does 
not  show  an  estoppel.  The  defendants  rely 
on  the  decision  in  Irvln  r.  Gregory,  86  Ga. 
605.  But  the  allegations  of  th^  petition  do 
not  bring  the  case  within  the  ruling  there 
made.  And  that  deds&on  has  been  several 
times  discussed  on  the  subject  of  estoppel. 
Sellers  v.  Cox,  127  Ga.  246,  255,  56  S.  B.  284 ; 
Jordan  t.  Franklin,  131  Ga.  487,  488,  62  S. 
E.  673 ;  Du  Pre  v.  Cotton,  134  Ga.  316^  321, 
67  S.  B.  876 ;  LansdeU  v.  £ang,  184  Qa.  536, 
537,  68  S.  E.  102.  Perhaps  a  person  may  so 
act  as  to  estop  himself  from  attacking  the 
validity  of  a  law,  but  an  unconstitutional 
act  cannot  become  a  valid  law  by  age.    Un- 
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constitntlonallty  Is  not  like  minority,  a  tblng 
which  may  be  outgrown  in  a  few  years. 
See,  in  this  connection,  Battle  y.  Shivers,  39 
Ga.  405,  416 ;  1  Ck)oley's  Ck)n8titational  lim- 
itations (7th  Ed.)  259,  260.  The  Constitution 
is  the  supreme  law.    It  speaks  to  be  obeyed. 

Judgment  reversed.    All  the  Justices  con- 
cur except  FISH,  C.  J.,  absent 


(14S  Qa.  93) 

GEORGIA  BY.  ft  ELECTRIC  CO.  r.  OAR- 
ROLL.    (No.  163.) 

(Supreme  (^urt  of  Georgia.    Feb.  10,  1915.) 

(Byllahua  by  the  Court,) 

1.  COITBTS  €=»116~Recobds— CoBBEonoN. 

It  la  the  duty  of  the  judge  to  make  the 
record  speak  the  truth.  If  by  iiiadvertence  the 
.court  approves  his  charge  to  the  jury,  and  aft- 
erwards discovers  a  palpable  clerical  mistake 
made  in  its  transcription,  he  may  and  should 
correct  such  mistake. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  869.  371-373 ;    Dec.  Dig.  «=»116.] 

2.  New  Tbiai.  ^=»39— Stbest  Railboads  ^s» 
112— Instbuctions— Pbesuhption  of  Nbo- 
xjoENCK— Evidence. 

After  the  plaintiff  in  a  suit  against  an  elec- 
tric railway  company  has  shown  that  he  was 
injured  by  the  runnini^  of  one  of  the  defendant's 
cars,  a  presumption  arises  that  the  defendant 
was  negligent  as  charged  in  the  plaintiff*8  peti- 
tion. Gainesville  &  Dahlonega  Electric  Ry.  Co. 
V.  •Austin,  127  Ga.  120,  56  S.  E.  254;  (3ordray 
V.  Savannah,  etc.,  Ry.,  117  Ga.  464,  43  &  B. 
755.  In  such  a  case  it  is  not  error  reQuiring  a 
new  trial  for  the  court  to  state,  in  his  instruc- 
tions to  the  jury,  the  plaintiff's  contentions  re- 
spectin^  the  defendant^  negligence  as  alleged  in 
the  petition,  though  as  to  one  of  the  specific 
acts  thus  alleged  the  defendant  introduced  evi- 
dence to  disprove  the  same,  and  the  plaintiff 
did  not  offer  counter  evidence. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  §}  57-61;  Dec  Dig.  ®=»39;  Street 
RaUroads,  Cfent  Dig.  §§  227,  228;  Dec.  Dig. 
<8=»112.1 

3.  Obdinabt    Case  —  Contbibxttobt   Negu- 

OENCE. 

The  instructions  relative  to  the  duty  im- 
posed by  law  to  exercise  ordinary  care  to  avoid 
the  consequences  of  another's  negligence  was 
in  accord  with  the  principle  enunciated  in  W. 
&  A  R.  R.  Co.  V.  Ferguson,  113  Ga.  708,  39 
S.  E.  306,  54  L.  R.  A.  802,  and  followed  in  sub- 
sequent cases. 

L  RAXLBOADS   ^=5>288— iNTEBSEOnONS— Ofbb- 

ATiON  OF  Trains— Statute. 

Civ.  Code  1910,  S  2687,  providing  that  "all 
engine  drivers  and  conductors  must  cause  the 
trains  which  they  •  *  *  drive  and  conduct  to 
come  to  a  full  stop  within  fifty  feet  of  the  place 
of  crossing,"  where  the  trficks  of  separate  and 
independent  railroads  cross  each  other,  does  not 
apply  to  an  intersection  by  a  street  railroad 
track  of  a  commercial  railroad  track.  Georgia 
Ry.  &  Electric  Co.  v.  Joiner,  120  Ga.  905,  48 
S.  E.  336. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  §8  928-032;  Dec.  Dig.  <S=»288.] 

b.  Dakaobs  ^s=>99,  216— Pbbsonal  Injubies 
—Amount  Recovebable— Eabning  Cafao- 

ITT— INSTBUCTIONS. 

The  damages  recoverable  for  permanent  in- 
juries to  the  person  should  compensate  the  in- 
jured one  for  the  loss  of  money  which  he  would 
probably  earn  had  not  the  injuries  occurred. 
R.  &  D.  R.  R.  Co.  V.  Allison,  86  Ga.  145.  12 
S.  E.  352,  11  L.  R.  A.  43.    The  plaintiff  alleged 


that  his  injuries  were  permanent,  snd  testr- 
mony  was  received  tending  to  show  that  a  part 
of  his  foot  was  amputated,  and  that  since  hii 
injury  he  had  been  promoted  by  his  employer 
to  a  superior  and  more  remunerative  position, 
which  he  accepted,  but  was  forced  to  relinquish 
within  a  few  days  because  of  his  injuries. 
There  was  no  error  in  charging:  "You  may 
take  into  consideration,  if  there  is  any  evidence 
to  that  effect,  too,  a  reasonable  prospect  of  in- 
creased earnings  on  the  part  of  the  plaintiff." 
See  Central  of  Geonda  Ry.  Co.  v,  Perkerson, 
112  Ga.  923,  38  S.  E2.  365,  53  L.  R.  A.  210. 
and  Georgia  Southern  Ry.  Co.  v.  Wright,  130 
Ga.  696,  61  S.  E.  718. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {§  237--241,  648-555 ;  Dec  Dig.  «s> 
99,  216.] 

6.  Vebdiot  and  Denial  of  New  Tbiai.  Af- 

PBOVED. 

Assignments  of  error  not  specifically  no- 
ticed are  without  merit  The  evidence  author- 
ized the  verdict  and  the  court  did  not  abuse  his 
discretion  in  refusing  a  new  triaL 

Error  from  Superior  Court,  Fulton  Ooim- 
ty;   W.  D.  Ellis,  Judge. 

Action  by  W.  W.  Carroll  against  the  Geor- 
gia RaUway  &  EUectric  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Colquitt  St  Conyers,  of  Atlanta,  for  plain- 
tiff in  error.  Little,  Powell,  Hooper  St  Gold- 
stein and  Hewlett,  Dennis  St  Whitman,  all 
of  Atlanta,  for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  EISH,  CL  J.,  ab- 
sent on  account  of  sicluiess. 
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BRANTLEY  v.  DAVXS.et  aL    (No.  168.) 
(Supreme  (3ourt  of  Georgia.     Feb.  10,  1915.) 

(Byllahiu  by  the  OowrtJ 

1.  BOUNDABIES  ^=>7  —  PBOOBEDINGS  TO  ES- 
TABLISH—I NSTBUCTIONS.  ' 

On  the  trial  of  an  issue  formed  by  the 
filing  of  a  protest  to  the  return  of  processionera, 
finding  a  certain  land  line  to  be  the  true  line 
between  certain  lots  of  land,  it  was  error  for 
the  court  to  instruct  the  jury:  "So,  in  your  in- 
vestigations, if  you  should  find,  as  a  matter  of 
fact,  from  the  evidence,  and  you  are  to  be  con- 
trolled by  the  evidence,  if  you  should  find  that 
the  corner  known  and  testified  about  as  the 
Davis  corner,  then  that  would  be,  under  the 
law,  the  original  corner  for  that  lot  of  land, 
whether  it  is  the  same  post  or  not,  if  it  was  in 
the  same  place,  or  approximately  the  same 
place,  as  the  original  comer  post,  that  would 
be  the  true  comer  of  the  lot  of  land,  and  then 
the  true  line  between  these  lots  would  run  due 
east  and  west  between  these  two  lots,  whether 
the  original  line  had  ever  been  blazed  out  or 
not,  that  would  make  no  difference,  if  that  is 
the  true  corner,  the  true  line  would  be  a 
straight  line  mnning  east,  and  west  from  that 
corner.  If  you  find  that  to  be  the  true  comer, 
then  the  true  line  would  be  a  line  running  due 
east,  with  such  magnetic  variations  as  surveyors 
allow  from  that  corner.'*  The  language  of  the 
charge,  that  'Hf  it  was  in  the  same  place,  or  op- 
prow%fnately  the  same  place,  as  the  original  cor- 
ner post,  that  would  be  the  true  comer  of  the 
lot  of  land,**  etc,  should  not  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  IMg.  IS  6&-e5;    Dec  Dig.  «=»7.] 
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2.  Evidence  «=>317*>Hsabsat  Evidence  — 

Admissibility. 

On  the  trial  of  such  an  issue,  the  following 
testimony  was  objectionable,  as  beinig  hearsay, 
and  should  have  been  excluded:  '*There  was  a 
line  put  there  way  back  yonder  by  Mr.  You- 
mans,  the  father  of  Mr.  xoumans  who  was  on 
the  stand.  I  was  not  living  in  the  ooonty  at 
that  time.  They  said  he  couldn't  find  the  orig- 
inal line,  and  ran  this  one.  I  do  not  know  as 
to  whether  the  talk  about  that  was  general  or 
restricted.  They  were  just  talking  about  the 
line  put  there  by  Mr.  Youmans.  There  was 
very  little  talk  about  it  so  far  as  I  know." 

[Ed.    Note.— For  other  cases,   see  Evidence, 
Cent  Dig.  i§  1174-1192;  Dec  Dig.  «=>317.] 

8.  Admission  of  Evidence. 

The  testimony  objected  to  In  the  ninth  and 
tenth  grounds  of  the  amended  motion  was  inad- 
missible, and  should  have  been  excluded,  on  ob- 
i'ection  of  the  plaintiff,  on  the  ground  that  it 
Lad  reference  to  transactions  occurring  subse- 
quently to  the  filing  of  the  petition  for  proces- 
sioning. 

4.  Boundaries  ^=s>35  —  Psoceedings  to  Es- 

tablish—e  viden  ce. 

There  being  no  connection  shown  between 
A.  P.  Brantley,  the  plaintiff,  and  the  Brantley 
Company,  bv  which  the  latter  could  bind  the 
former,  the  following  testimony  of  a  witness  for 
the  defendant  should  have  been  excluded  on  mo- 
tion: "I  know  about  the  line  claimed  by  Davis 
and  Sinquefield.  I  cut  the  wood  off  of  it,  off 
of  the  iJavis  line,  known  as  the  Brown  line, 
and  I  know  I  cut  down  to  the  lower  line ;  that 
is  about  300  or  400  yards  of  this  house,  over 
the  field  fence.  At  tiiat  time  I  was  working 
for  the  Brantley  Company,  and  cutting  on  the 
Davis  lot.  I  am  not  positive,  but  I  think  I 
beean  cutting  for  them  m  January,  ld02." 

(a)  For  the  same  reason,  the  testimoAy,  the 
substance  of  which  is  set  out  in  the  twelfth 
ground  of  the  amended  motion,  should  have 
Been  excluded. 

[Ed.  Note.—For  other  cases,  see  Boundaries, 
Cent.  Dig.  If  153-155,  157-159,  168,  165,  177- 
183;   Dec.  Dig.  ^s>35.] 

5.  TbIAIi    ^=5>103— INSTBUCTIONS— B3XPBESSI0N 

OF  Opinion. 

Tlie  court  instructed  the  jury  as  follows: 
"Now,  if  you  find  that  prior  to  the  time  Mr. 
Youmans  ran  that  line,  tnat  that  was  the  origi- 
nal line  dividing  these  two  lots  of  land,  and 
that  this  other  Tine,  known  as  the  Davis  line, 
was  not  in  existence  at  that  time,  and  was  not 
the  original  land  Une,  but  the  other  was,  then 
it  would  remain  so  until  the  present  time,  un- 
less it  was  taken  out  of  that  rule  by  the  acquies- 
cence of  the  parties  for  more  than  seven  years 
as  to  the  Davis  line  being  the  true  line,  and  in 
liiat  case  the  Davis  line  would  then  be  the  true 
line."  This  charge  was  error,  in  that  the  state- 
ment that  "Mr.  Youmans  ran  that  line"  was  an 
expression  of  opinion  as  to  what  had  been  prov- 
ed. The  court  assumed  that  Youmans  ran  the 
original  line,  which  is  not  conceded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  436-438;    Dec;  Dig.  <S=»103.] 

0.  Tbial  ^=3203  — iNSTBUcnoNS  — Pubadino 

AND    PBOOF. 

Under  the  pleadings  and  the  evidence,  it 
was  error  to  refuse  the  following  request  to 
charge:  "If  you  find  that  the  line  established 
by  the  processioners  is  the  true,  original  line 
between  lots  d4  and  95,  then  you  would  find  in 
favor  of  the  jplaintiff,  unless  you  find  that  the 
plaintiff  or  his  predecessors  in  title  acquiesced 
uk  the  line  contended  for  bv  protestant,  Mr.  Da- 
tIs,  for  a  period  of  time  fixed  by  the  law,  sev- 
en years,  by  acts  or  declarations.  It  would  be 
necessary  for  the  plaintiff  or  his  predecessors 
in  title  to  have  knowledge  of  the  line  claimed  by 


Mr.  Davis,  and  knowledga  and  acts  or  declara- 
tions by  other  parties  than  such  owners  of  the 
adjoining  lots  could  not  amount  to  acquiescence, 
and  bind  Mr.  Brantley  or  his  predecessors  in 
title." 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  §§  477-479;   Dec  Dig.  «=>203.] 

7.   ASSIONHENTS    OF   EBBOR. 

There  is  no  substantial  merit  in  any  of  the 
other  assignments  of  error. 

Error  from  Superior  Court,  Pierce  CJoun- 
ty;*  T.  A.  Parker,  Judge. 

Action  by  A.  P.  Brantley  against  J.  A. 
Davis  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

Memory  &  Summerall,  of  Blackshear,  for 
plaintiff  in  error.  Parks  &  Reed,  of  Way- 
cross,  for  defendants  in  error. 

Hllili,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  FISH,  O.  J.,  absent 
on  account  of  sickness. 

""  (148  Oa.  97) 

McGARR  V.  GREEN.    (No.  167.) 

(Supreme  Court  of  Georgia.     Feb.   10,  1915.) 
(SyUatiUB  hy  the  Court) 

1.  MOBTQAOBS    ^=s>37~SECt7BITT    DeBD— Evi« 
DBNCB— ADMISSIBILITT. 

The  plaintiff  made  the  defendant  a  deed 
to  land  and  yielded  possession  to  the  grantee. 
About  12  years  thereafter  he  brought  suit  against 
the  defendant  to  recover  the  land,  on  the  ground 
that  the  deed  was  given  to  secure  a  debt,  and 
that  the  defendant  contemporaneously  with  the 
execution  of  the  deed  gave  him  a  written  obliga- 
tion to  reconvey  the  land  on  payment  of  the 
debt.  The  defendant  was  illiterate,  and  the  al- 
leged agreement  to  reconvey  purported  to  have 
been  signed  witii  his  mark ;  and  on  the  trial  he 
attacked  same  as  a  forgery.  As  bearing  on  the 
issue  of  whether  the  transaction  was  a  sale  or 
a  loan,  both  sides  introduced  evidence  respecting 
the  value  of  the  land  at  the  time  of  the  transac- 
tion. A  witness  was  allowed  to  testify  in  be- 
half of  the  defendant  that  about  the  date  of  the 
plaintiff's  deed  to  the  defendant  the  plaintiff  of- 
fered to  sell  the  land  to  the  witness,  without  any 
prpposition  to  have  it  back.  Disassociated  from 
its  context,  this  evidence  was  irrelevant,  as  or- 
dinarily, in  a  controversy  between  two  persons, 
evidence  as  to  what  occurred  between  one  of  them 
and  a  third  person  with  reference  to  a  similar, 
though  entirely  distinct,  transaction,  is  irrele- 
vant. But  a  reference  to  the  brief  of  evidence 
discloses  that  the  witness  was  testi^ing  about 
the  value  of  the  land  at  the  time  of  the  exe- 
cution of  the  plaintiff's  deed  to  the  defendant, 
and  in  that  connection  said  that  the  plaintiff 
proposed  to  sell  the  land  to  him  for  a  sum  of 
money  somewhat  less  than  he  sold  it  to  the  de- 
fendant l^e  testimony  to  which  objection  was 
made  was  a  part  of  that  conversation,  and  its  re- 
ception in  evidence  does  not  require  a  new  triaL 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {§  97-107 ;  Dec.  Dig.  <8=»37.] 

2.  Tbial  ^s»29&— Instbuotionb— Cube  of  Eb- 

BOB. 

In  stating  the  contentions  of  the  parties, 
the  court  inadvertently  misstated  the  date  of  the 
deed  from  the  plaintiff  to  the  defendant;  but  on 
his  attention  being  called  to  the  error  at  the 
conclusion  of  his  charge,  he  corrected  his  mis- 
take. This  occurrence  was  not  prejudicial  to  the 
plaintiff.     The  contentions  of  the  parties  were 
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fairl/  preB^ted  by.  the  court  in  his  charge  to 
the  Jury. 

[Ed.  Note.~For  other  eases,  see  Trial,  Cent 
Dfe.  §§  705-713,  715,  71©,  7lS ;   Dec  Dig.  «=» 

8.  Tkiai,  «s»193— iNSTBuonoNB— OpnnoN  of 
Judge. 

The  court  charged:  "If  you  find  in  this  case 
that  [the  plaintiff]  agreed  to  convey  this  land 
to  [the  defendant],  and  pursuing  that  agreement 
he  executed  a  fee  simple  deed  to  him  and  put 
him  in  possession  of  it,  and  that  was  the 
agreement  and  contract,  tne  title  passed  ou(  of 
[plaintiff]  into  [defendant],  and  [plaintiff]  has 
not  had  from  that  date  nor  ever  will  have  any 
further  rights  touching  that  land:  and  if  yon 
believe  and  find  such  to  be  the  truth  of  the  case^ 
it  would  be  your  duty  to  find  for  the  defend- 
ant.*' The  criticism  is  that  this  instruction 
withdrew  from  the  jury  the  plaintiff's  contention 
that  the  deed  waa  to  secure  debt  and  was  an  ex- 

{^ression  of  opinion.  The  excerpt  itself,  particu- 
arly  when  considered  in  its  setting  in  the 
charge,  amounted  to  an  instruction  that  if  the 
jury  should  find  that  the  grantee  was  given  pos- 
session of  the  land,  without  anv  rizht  of  redemp* 
tion  or  repurchase  in  the  plaintiff,  they  should 
decide  the  issue  with  the  defendant. 

[Eid.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  §S  436^^38;   Dec  Dig.  <da»ld8.] 

4.  iNBTBTTCnONB,    VeBDIGT,    ARD    DENIAI.    OF 

New  Tkxal. 

Some  of  the  instructions  were  not  strictly 
accurate,  but  the  inaccuracies  were  not  of  such 
character  as  to  be  prejudicial  to  the  plaintiff. 
The  verdict  is  supported  bv  the  evidence,  and 
the  court  did  not  abuse  his  discretion  in  re- 
fusing a  new  triaL 

Brror  from  Superior  Gonrt,  Bmanael  Coun- 
ty;  B.  T.  Bawlings,  Judge. 

Action  by  T.  W.  McGarr  against  James 
Green.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

H.  B.  Daniel,  of  Swainsboro,  and  Hines  ft 
Jordan,  of  Atlanta,  for  plaintiff  in  error. 
Smith  &  Kirkland,  of  Swainsboro,  for  de- 
fendant In  error. 

E^TANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH.  O.  J.,  absent 
on  account  of  sickness. 


atf  Oa.  72) 

CITIZENS'  ELECTRIC  I/IGHT  &  POWER 
CO.  V.  THOMPSON.     (No.  157.) 

(Supreme  Court  of  Georgia.     Feb.  10,  1915.) 

(SyUahui  hy  the  Court,) 

1.  Mastkb  and  Sebvant  ^s»150— Injxtbies  to 
Sebvant—Dxfects—Liability  of  Masteb. 
If,  during  a  rainy  night,  an  electric  light 
company,  upon  being  informed  of  a  leakage  of 
electricity  diverted  from  its  feed  wires  to  a 
"supporting  or  guy  wire,"  leading  from  the  top 
of  one  of  the  company's  poles  to  an  anchorage  in 
the  ground  near  the  sidewalk  in  a  city,  thus 
charging  the  guy  wire  with  electricity  and  en- 
dangering the  lives  of  persons  passing  along  the 
walk,  orders  its  lineman  to  removeuie  danger; 
and  if,  in  order  to  do  so,  it  is  necessary  for  the 
lineman  to  dimb  the  pole  and  cut  the  guy  wire 
near  the  top,  which  he  proceeds  to  do;  and  if, 
upon  cutting  the  guy  wire,  the  pole  falls,  owing 
to  the  fact  that,  though  apparently  sound  and 
safe,  it  was  rotted  off  just  below  the  surface 
of  the  ground,  a  defect  unknown  to  the  lineman. 


and  of  whidi  he  did  not  have  eonal  means  with 
the  company  of  knowing,  and  for  discovery  of 
which  it  was  not  a  part  of  his  duty  to  inspect— 
the  company  will  be  liable  for  the  injuries  to  tiie 
lineman,  if,  knowine  the  rotten  condition  of  the 
pole,  it  permitted  him  to  climb  tiie  pole  and  cut 
the  wire  without  warning  him  of  the  defect 
CivU  Code  1910,  M  8180,  8181:  Southern  Bell 
Telephone  Co.  v.  Covington,  139  Ga.  506,  77  S. 
E.  882,  and  citations.  See,  also,  2  Joyce  on 
Electricity  [2d  Ed.]  |i  656-S:  1  Shearman  & 
Redfield  on  Negligence  [6th  Ed.]  |  217,  p.  621, 
and  citations;  Combs  v.  Delaware  &  Atlantic 
Telegraph  Co.,  218  Pa.  440,  67  AtL  751;  Mon- 
roe V.  Edison  Electric  Illuminating  Co.  of  Bos- 
ton, 156  Fed.  468,  84  C.  O.  A.  278;  Ocean 
Steamship  Co.  v.  Matthews,  86  Ga.  418, 12  S.  B. 
632. 

(a)  The  petition,  containing  allegations  sob- 
stantiallyas  stated  above,  set  forth  a  cause  of 
action.  ^The  objections  raised  by  special  demur- 
rer were  met  by  amendment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  297,  299-302,  805-307; 
Dec.  Dig.  «=s»150j 

2.   INSTBUGTIONS. 

The  several  requests  to  charge,  in  so  far  as 
appropriate  and  applicable  to  tiie  case,  were  cov- 
ered by  the  general  charge. 
8.  Gbounds  fob  New  Tbiai^ 

When  the  excerpts  from  the  charge  which 
were  excepted  to  are  conddered  in  connection 
with  the  entire  charge,  none  of  the  assignments 
of  error  based  thereon,  nor  buj  of  those  based 
on  rulings  as  to  the  admissibility  of  evidence^ 
afford  ground  for  a  new  trial. 
4.  Vebdiot  and  Dbnxai.  of  Nxw  Tbiai*  Af- 
bbovbd. 

There  was  evidence  to  support  the  verdict, 
and  no  error  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Crisp  County; 
W.  F.  George,  Judge. 

Action  by  Mrs.  C.  S.  Thompson  against  the 
Citizens'  Electric  Light  &  Power  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

J.  T.  Hill,  of  Cordele,  for  plaintiff  in  tf- 
ror.  F.  G.  Boatright  and  M.  M.  Bakes,  both 
of  Cordele,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  0.  J.,  ab- 
sent on  account  of  sickness. 


a48  Gft.  96) 
EDENFIELD  T.  BOYD  et  sL  (No.  166.) 
(Supreme  Court  of  Georgia.     Feb.  10.  1915.) 

(Byllahus  hy  the  Court  J 
1.  Wills  «=952,  163,  289,  324— Issue  of  Dbt- 

ISAVIT  VBL  NON— BUBDBN  OF  PbOOJ^— SUB- 
MISSION OF  Issues. 

On  the  trial  before  a  Jury  of  an  issue  of 
deTisavit  vel  non,  the  burden  in  the  first  in- 
stance is  upon  the  propounder  of  the  alleged  wUI 
to  make  out  a  prima  facie  case  by  showing  the 
factum  of  tibe  will,  and  that  at  uie  time  of  its 
execution  the  testator  apparently  had  suflScient 
mental  capacity  to  make  it,  and  in  making  it 
acted  freely  and  yoluntarily.  OedUle  ▼.  Ored- 
ille,  128  Ga.  673.  51  S.  E.  628,  107  Am.  St. 
Rep.  157;  Slaughter  ▼.  Heath,  127  Ga.  747. 
57  S.  E.  69,  27  L.  B.  A.  (N.  S.)  1;  Oxford 
T.  Oxford,  136  Ga.  589.  71  S.  E.  883.  But 
where  the  only  rrounds  of  caveat  were  (a) 
'^fraudulent  practices  upon  the  testator's  fears, 
affections,  and  sympathies,  and  duress  and  un- 
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due  fnilaence  on  tiie  part  of  the  lenttees;"  (b) 
''mistake  of  fact  as  to  the  conduct  of  caveators;  * 
(c)  implied  revocation  of  the  will  after  it  was 
executed;  (d)  the  will,  "if  executed  at  all,  was 
not  attested,  executed,  and  published  as  re- 
quired by  law**— and  the  evidence  was  all  to  the 
effect  that  the  mind  of  the  testator  was  sound 
and  unimpaired,  it  was  erroneous,  while  stat- 
ing the  contentions  of  the  parties  and  charging 
the  law  applicable  to  the  case,  to  submit  an  is- 
sue as  to  testamentary  capacity  of  the  testator 
on  account  of  mental  infirmity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  II  101-110,  225,  388^02.  663-661,  767- 
770;  Dec.  Dig.  €=>52.  168,  289.  824.] 

2.  Trial  ^=9256— Wills  ^=s>832~lB8ns  of 
Devibavit  Vbl  Non  —  Instruction — Bub- 

I»N  OF  PBOOr— RbQUSSTS. 

In  view  of  the  uncontradicted  evidence 
■howing  the  factum  of  the  will  and  that  at  the 
time  of  its  execution  the  testator  apparently 
had  BufScient  mental  capacity  to  make  it,  and, 
in  malEing  it,  acted  freely  and  voluntarily,  un* 
der  the  doctrine  of  the  cases  cited  in  the  pre- 
ceding note,  in  submitting  the  issue  as  to  un- 
due influence,  a  charge  that  the  burden  of  proof 
was  upon  the  caveator  would  have  been  appro- 
priate. Where  it  appears,  howevw,  that  the 
judge  charged  generally  that,  upon. proof  that 
the  factum  of  tiie  will  was  the  free  'and  volun- 
tary act  of  the  testator  and  that  the  formali- 
ties required  by  law  in  the  execution  of  wills 
had  been  complied  with,  "that  would  make  a 
prima  facie  case  on  the  part  of  the  propounder 
and  the  burden  would  then  be  shifted,*'  if  the 
propounder  desired  further  elaboration  or  some 
specific  instruction  as  to  the  shifting  of  the  bur- 
den of  proof,  he  should  have  made  a  timely  writ- 
ten request  See,  in  this  connection,  Savannah 
Blectric  Co.  v.  Jackson,  132  Qa.  658.  64  S. 
E.  680. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  II  628^^1;  Dec.  Dig.  <8=»266;  WUls, 
Cent.  Dig.  S  785 ;  Dec  Dig.  <9=»332.] 

Z,  Trial  «s»252~Wills  «=»155— Undttb  In- 
fluence —  What  Constitutes  —  I nstruc- 
tionb— Applicabilitt  to  Evidbnoe. 

"Hie  very  nature  of  a  will  requires  that  it 
should  be  freely  and  voluntarily  executed:  hence 
anything  which  destroys  this  freedom  of  voU- 
tion  invalidates  a  will,  such  as  fraudulent  prsc- 
tices  upon  testator's  fears,  affections,  or  sym- 
pathies, duress,  or  any  undue  influence,  where- 
by the  will  of  another  is  substituted  for  the 
wishes  of  the  testator.**  Civil  Code  1910.  I 
3834;  FrankUn  v.  Belt,  190  Ga.  87.  60  S.  B. 
146,  and  citations. 

(a)  Considered  separately,  the  facts  that  the 
testator  was  an  old  man.  that  he  married  a  sec- 
ond time,  that  he  disinherited  some  of  his  chil- 
dren, that  by  his  will  he  had  unequally  dis- 
tributed his  estate  among  his  children,  that 
there  were  unfriendly  feelings  among  the  mem- 
bers of  the  family,  and  an  estrangement  between 
the  children  and  their  stepmother,  would  be  In- 
snflicient  to  show  such  influence  over  the  mind 
of  the  testator  as  would  invalidate  the  will. 
Accordingly  it  was  erroneous,  after  telling  the 
jury  that  they  might  consider  all  the  facte  and 
circumstances  connected  with  the  life  of  the  tes- 
tator at  the  time  of  executing  the  will,  and  all 
that  would  throw  light  on  the  transaction,  and 
referring  to  the  several,  things  above  mentioned, 
to  charge  that  "if,  ftom  the  existence  of  any 
of  these  facts."  the  jury  should  determine  that 
there  was  undue  influence  brought  to  bear  upon 
the  mind  of  the  testetor  at  the  time  of  mak- 
ing the  will,  and  it  influenced  him  to  make  it, 
they  would  be  authorised  to  find  in  favor  of  the 
caveators. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  505.  596-612;  Dec.  Dig.  <S=»252;  Wills, 
Cent  Dig.  H  375-381;  Dec.  Dig.  «=9l55.] 


4.  Tbial  ^sp262— iNSTBucrriON  — >  Unpue  In- 
fluence—Applioabilitt  TO  BVIDBNOB. 

Where  it  appears  that  the  caveators  were 
two  daughters  and  certain  heirs  of  a  deceased 
daughter,  children  of  the  testetor  by  a  former 
marrisge,  to  whom  nominal  sums  of  money  were 
devised  by  the  wilL  and  that  the  residue  of  his 
estate  was  devised  approximately  equally  be- 
tween a  number  of  other  children  by  liie  first 
marriage  and  the  second  wife,  by  whom  there 
were  no  children,  thus  showing  that  the  will 
mentioned  all  of  the  members  of  tibe  family 
of  the  testetor,  and  a  ground  of  atteck  upon  the 
will  by  the  caveators  was  that  of  undue  infiu- 
ence  over  the  testetor,  and  there  was  no  evi- 
dence that  any  of  the  children  or  represente- 
tives  of  deceased  children  had  in  any  manner 
attempted  to  exercise  any  influence  over  the 
testetor,  and  the  only  evidence  rdled  on  to 
show  undue  influence  was  alleged  conduct  and 
requeste  upon  the  part  of  the  second  vrife,  it 
was  not  strictly  accurate  for  the  court  while 
instructing  on  the  subject  of  undue  influence,  to 
charge  that  "it  is  immaterial  who  might  bring 
this  mental  condition  upon  the  maker  of  the 
will.'' 

rEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  §§  505,  696^12;    Dec.  Dig.  «=»252.] 

5.  Wills  ^s»164— Issuss  of  Devisavxt  Vsl 
non— bvidencb. 

Testimony  to  the  effect  that  several  years 
before  executing  the  will  the  testetor  received 
into  his  household  two  of  his  grandchildren,  and 
promised  to  support  and  educate  them,  and 
"leave  them  plenty  to  pay  for  their  living,"  was 
relevant;  it  appearing  that  a  mere  nominal 
sum  was  provided  for  them  in  the  wilL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  403-414;  Dec  Dig.  <&=s>164.1 

6.  Wills  ^s»164— Issusb  of  Dbvisayit  Vbl 
NoN— Evidence. 

It  was  competent  for  the  propounder  to 
show  that  the  testetor  had  by  a  deed  to  a  tract 
of  land  made  provision  for  one  of  the  caveators, 
to  whom  only  a  nominal  sum  of  money  was 
left  by  the  wilL  See  Oxford  v.  Oxford,  136 
Ga.  589  (1),  71  S.  E.  883. 

(a)  The  mere  objection  that  the  propounder 
and  other  legatees  under  die  will  were  disput- 
ing the  genuineness  of  the  deed  was  insuffi- 
cient to  exclude  the  testimony  of  the  witness 
bv  whom  it  was  sought  to  prove  that  such  pro- 
vision had  been  made  by  the  testetor. 

(b)  There  was  no  objection  that  the  evidence 
was  in  parol,  and  that  there  was  higher  evidence 
of  the  facte. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  403>414 ;    Dec  Dig.  <8s3>164.] 

7.  Appeal  and  Ebbob  ^=9728— Assignment 
OF  Ebbob— Admission  of  Evidence. 

An  assignment  of  error  based  on  a  ground 
of  a  motion  for  new  trial,  complaining  of  the 
admission  in  evidence  of  the  testimony  of  a  wit- 
ness, which  does  not  set  forth  the  testimony  al- 
leged to  have  been  erroneously  admitted,  is  too 
indefinite  to  present  any  question  for  decision. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  8010-3012 ;  Dec  Dig.  «=s> 
728.] 

8.  Gbounds  fob  New  Tbial. 

Other  grounds  of  the  motion  for  new  trial, 
which  complain  of  the  charge  and  omissions  to 
charge  without  request,  are  of  such  character  as 
not  to  require  elaboration.  It  is  sufficient  to 
say  that  when  considered  in  the  light  of  the 
charge  as  given,  none  of  them  require  the  grant 
of  a  new  triaL 

9.  SUFFICIENOT  OF  EyiDBNCB. 

As  the  evidence  may  not  be  the  same  on 
another  trial,  no  ruling  ub  made  as  to  the  suffi- 
ciency of  the  evidence  to  support  the  verdict 
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Error  from  Superior  Court,  Emanuel  Coun- 
ty;   B.  T.  Rawlings,  Judge. 

Action  between  John  Edenfield,  Jr.,  and 
Martha  Boyd  and  others.  From  the  Judg- 
ment, £}denfleld  bilngs  error.    Rerersed. 

Safifold  &  Jordan,  of  Swalnsboro,  for  plain- 
tiff in  error.  Williams  &  Bradley,  of  Swaina- 
boro,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  reyersed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent on  account  of  sickness. 


(143  Ga.  Igl) 
MOSLEY  ▼.  BANK  OF  LINCOLNTON. 

(No.  201.) 
(Supreme  Court  of  Georgia.     Feb.  11,  1915.) 

(Syllabus  by  the  Court,) 

Landlobd  and  Tenant  ^s»266— Rent— Dis- 
tress —  Subject- Mattes  —  Independent 
Indebtedness— DisTBESs  Wabbant. 

A  plea  of  set-off  to  a  distress  warrant; 
alleging  against  the  plaintiff,  in  distress  war- 
rant, items  of  indebtedness  apparently  independ- 
ent of  the  rent  contract,  and  not  alleged  to  be 
connected  with  it,  is  not  allowable. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent   Dig.  §{  1075-1079;    Dec.  Dig. 

Error  from  Superior  Court,  Lincoln  Coun- 
ty; B.  F.  Walker,  Judge. 

Action  by  the  Bank  of  Llncolnton  against 
T.  P.  Mosley.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

J.  M.  Pitner,  of  Washington,  Ga.,  for  plain- 
tiff in  error.  Callaway,  Howard  &  West,  of 
Augusta,  and  T.  H.  Remsen,  of  Llncolnton, 
for  defendant  in  error. 

EVANS,  P.  J.  Dawson,  as  landlord,  rented 
a  farm,  together  with  a  mill,  gin,  and  pub- 
lic ferry,  to  Mosley,  for  the  year  1912.  The 
landlord  transferred  in  writing  the  rent  note 
to  the  Bank  of  Llncolnton  on  January  22, 
1912.  The  transferee  foreclosed  a  landlord's 
lien,  both  special  and  general,  which  was 
leiried  on  25  tons  of  hay  as  the  property  of 
the  tenant  The  tenant  made  the  statutory 
affidavit  that  the  sum  distrained  for  was  not 
due.  Subsequently  the  tenant  was  allowed 
to  amend  his  counter  affidavit  by  alleging: 

"He  admits  that  he  did  rent  for  the  year  1912 
from  Lambdin  Dawson  a  farm,  ferr^,  mill,  gin, 
known  as  the  'Lockhart  Place,'  in  Lmcoln  coan- 
ty,  Ga. ;  but  he  claims  that,  prior  to  the  issu- 
ance of  said  distress  warrant,  he  had  fully  paid 
off  and  discharged  all  of  the  rent  lawfully  due, 
by  reason  of  the  facts  as  follows:  The  said 
Lambdin  Dawson  daring  the  year  1912  became 
indebted  to  petitioner  in  the  sum  of  $550.82,  as 
shown  by  bill  of  particulars  hereto  attached, 
marked  Exhibit  A/  and  made  a  part  of  this 
counter  affidavit.  Said  Dawson  is  indebted  to 
petitioner  as  above  pleaded,  which  defendant 
pleads  as  a  credit  on  said  rent  note." 

The  items  in  the  attached  bill  of  partic- 
ulars were  for  amounts  paid  certain  persons 
and  for  cash  to  the  landlord,  and  board  for ) 


a  year,  and  also  for  the  loss  of  the  use  of  the 
gin  for  three  weeks  because  of  failure  of  the 
landlord  to  repair  and  for  damages  therefor. 
On  the  trial  of  the  case  the  court  struck  this 
amendment,  and,  upon  the  plaintiff  introduc- 
ing the  rent  note,  directed  a  verdict  in  favor 
of  the  plaintiff.  The  tenant  excepted,  and 
he  complains  that  the  striking  of  his  amend- 
ment was  error,  because  it  showed  that  the 
landlord  had  been  paid,  and  that  his  assignee 
was  not  entitled  to  enforce  the  lien  of  the 
rent  contract  against  him. 

It  is  contended  that  after  a  tenant  gives 
his  landlord  a  negotiable  promissory  note  for 
rent  for  a  current  year,  and  the  note  has 
been  transferred  by  the  landlord,  before  due, 
to  an  innocent  holder  for  value,  the  assignee's 
lien  under  the  statute  is  defeated  by  reason 
of  payments  made  by  the  tenant  to  the  land- 
lord, and  of  certain  repairs  done  on  the  rent- 
ed premises.  The  Code  section  relied  upon  to 
support  this  contention  reads  as  follows: 

"Whenever  any  contract  for  rent  is  evidenced 
by  writing. and  is  transferred  by  written  assign- 
ment before  the  maturity  of  the  crops  on  the 
lands  rented,  the  special  lien  in  favor  of  land- 
lords shall,  on  the  maturity  of  the  crops,  arise 
in  favor  of  the  transferee  of  such  rent  contract 
in  the  same  manner  as  it  would  have  done  in 
favor  of  the  landlord  had  no  transfer  been 
made."    Civil  Code  1910,  |  8343. 

The  reply  to  this  contention  of  the  tenant 
is  that  his  pleadings  do  not  make  a  case  of 
payment,  even  though  the  statute  should  be 
construed  as  he  contends  it  should  be.  The 
tenant's  plea  is  that  of  set-off,  and  it  is  not 
averred  that  any  item  in  the  bill  of  partic> 
ulars  was  paid  in  pursuance  of  the  contract 
of  rent  A  plea  of  set-off  admits  that  the 
rent  is  due,  but  avers  that  it  should  not  be 
paid,  because  of  an  independent  indebtedness 
due  by  the  landlord  to  the  tenant  The  plea 
of  set-off,  alleging  against  the  plaintiff,  in  the 
distress  warrant,  items  of  indebtedness  en- 
tirely independent  of  and  disconnected  with 
the  rent  contract,  is  not  allowable.  Johnston 
V.  Patterson,  86  Ga.  725,  13  S.  E.  17.  More- 
over, the  proceeding  is  in  favor  of  the  as- 
signee, and  certainly  no  cross-obligatioii 
which  the  tenant  may  have  against  the  land* 
lord  should  be  asserted  against  the  latter's 
assignee,  unless  it  grew  out  of  the  rent  con- 
tract sought  to  be  enforced  by  distraint;  and 
this  was  not  alleged  in  the  counter  affidavit 
There  was  no  error  in  striking  the  amend- 
ment to  the  affidavit 

The  amendment  also  contained  an  aver- 
ment that  the  landlord  was  the  owner  of 
only  a  half  interest  in  the  property,  and  that 
the  defendant  had  been  compelled  to  pay  one- 
half  of  the  rent  of  the  premises  to  the  prop- 
er owner,  the  tenant's  wife.  This  ground  was 
not  Insisted  upon  in  the  brief,  presumably  in 
appreciation  of  the  well-settled  rule  that  the 
tenant  cannot  dispute  the  landlord's  title. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent 


^=:»For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  DigesU  and  Indexes 


Ga.) 


liAMB  T.  EMFIKB  UDFE  JNB.  00. 


439 
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SIZEB   LUMBER  GO.  t.  WARBBN  et  al. 

(No.  214.) 

(Supreme  Court  of  G^rgia.     Feb.  20,  1916.) 
(8yllahu$  hy  the  Court.) 

IRTERLOCTTTOBT  INJUNCTION. 

Under  the  evidence  submitted,  there  was 
no  abuse  of  discretion  in  refusing  to  grant  an 
interlocutory  injunction. 

Error  from  Superior  Court,  Wayne  Coun- 
ty;  C.  B.  Conyers,  Judge. 

Action  by  the  Sizer  Lumber  Company 
against  R.  E.  Warren  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
AfDrmed. 

B.  C.  Collins,  of  ReldsTille,  for  plaintiff  in 
error.  D.  M.  COark  and  J.  H.  Thomas,  both 
of  Jesup,  for  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  (X  J.,  ab- 
sent 


a43  Oa.  ISl) 

WOLFE  T.  WOLFE.     (No.  200.) 
(Supreme  Court  of  €korgia.     Feb.  11»  191S.) 

(8yUahu$  hy  the  Court,) 

RnrrsAL  of  New  Tbial. 

No  errors  of  law  are  ^complained  of  as 
having  been  committed  during  the  trial,  and, 
there  being  sufficient  eyidence  to  support  the 
verdict,  the  Judgment  refusing  a  new  trial  is 
affirmed. 

Error  from  Superior  0>iirt,  Wilkes  Coun- 
ty; B.  F.  Walker,  Judge. 

Action  between  J.  C.  Wolfe  and  Clara 
Wolfe.  From  the  Judgment,  J.  C.  Wolfe 
brings  error.    Affirmed. 

J.  M.  Pitner,  of  Washington,  Ga.,  for  plain- 
tiff in  error.  H.  J.  Quincey  and  Walter  M. 
Bogers,  both  of  Odlla,  and  Wm.  Wynne  and 
CoUey  &  CoUey,  all  of  Washington,  Ga.,  for 
defendant  in  error. 

BECK,  J.  Affirmed.  All  the  Justices  con- 
car,  except  FISH,  C.  J.,  absent 


(143  Qa.  180)  ~ 

LAMB  ▼.  EMPIRE  LIFE  INS.  CO. 

(No. .  199.) 

<Supreme  Court  of  G^rgia.     Feb.  ll^  1816.) 

(ByUahuB  "by  the  Court.) 
1.  EviDBNCE  ^=9374— DocuiOENTS— Secondabt 

EVIDENCS  ~  TeSTIMONT      OF     SUBSOBIBINQ 

WrTNESs— Necessitt. 

Where  a  writing  is  offered  in  evidence,  to 
which  there  is  a  subscribing  witness,  the  latter 
most  be  produced  in  all  cases,  except  in  the  five 
instences  specified  in  the  (Mvil  Code  1910,  § 
5833,  and  those  named  in  section  5832. 

(a)  This  case  does  not  fall  within  any  of  the 
exceptions  enumerated  in  the  Civil  Code. 

(b)  Where  on  the  trial  of  a  suit  by  a  benefi- 
<dary  in  a  life  insurance  policy,  to  recover  the 
amount  named  in  the  policy,  the  company  de- 
fended on  the  ground  that  the  reinstated  policy 
sued  upon  was  void  by  reason  of  certain  alleged 
false  and  fraudulent  representations  the  insur-] 


ed  made  in  the  application  for  reinstatement 
of  the  policy,  which  had  lapsed  for  nonpayment 
of  the  premium  when  due,  it  was  error  to  re- 
ceive in  evidence  secondary  evidence  of  the 
execution  of  the  application  to  reinstate,  with- 
out preliminary  proof  accounting  for  the  sub- 
scribing witness  thereto. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1583.  1584,  1587-1612 ;  Dec.  Dig. 
«=>374.1 

2,  Tbial  <$s»139— Dibbction  of  Vebdiot—Ev- 

IDENCB. 

The  evidence  as  to  the  representations  made 
by  the  insured  in  order  to  obtain  a  reinstate- 
ment of  the  policy  having  been  improperly  ad- 
mitted, it  was  error  to  direct  a  verdict  in  favor 
of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  332,  838.  838-841,  365;  Dec  Dig.  <d» 

Error  from  Superior  Oonxt,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  Louisa  Lamb  against  the  Empire 
life  Insurance  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Be- 
versed. 

L.  D.  Moore,  of  Macon,  for  plaintiff  in  er- 
ror. Hatcher  &  Smith,  of  Macon,  and  Little, 
Powell,  Hooper  &  Goldstein,  of  Atlanta,  for 
defendant  In  error. 

HILL,  J.  [1]  Louisa  Lamb,  as  the  bene- 
ficiary under  a  policy  of  life  insurance, 
brought  suit  against  the  Empire  Life  Insur- 
ance Company  to  recover  the  amount  alleged 
to  be  due  under  the  policy.  The  plaintiff  al- 
leged, in  effect,  that  the  policy  was  in  force. 
The  defendant  undertook  to  contest  that  is- 
sue, not  on  the  fact  that  there  had  been  any 
failure  to  pay  premiums,  but  on  the  ground 
that  the  policy  had  lapsed,  and  that  there 
had  been  fraud  on  the  part  of  the  insured 
in  procuring  its  reinstatement  The  burden, 
therefore,  was  on  the  defendant  to  make  good 
its  affirmative  plea.  See  O'Connell  v.  Knights 
of  Damon,  102  Ga.  143(2),  147,  28  S.  B.  282, 
66  Am.  St  Bep.  159.  As  a  foundation  for 
proving  this  plea,  the  defendant  offered  in 
evidence  an  application  for  reinstatement, 
purporting  to  be  signed  by  the  insured,  and 
containing  certain  representations  which  the 
insurer  claims  to  have  been  false,  and  which 
related  to  a  subject  materially  affecting  the 
risk.  This  application  was  attested  by  a  wit- 
ness. Objection  to  its  admission  in  evidence 
was  made  on  the  ground  tiiat  the  subscrib- 
ing witness  was  not  produced,  or  his  absence 
accounted  for.  The  court  overruled  the  ob- 
jection, and  allowed  proof  to  be  made  other 
than  by  the  subscribing  witness.  The  Civil 
Code  declares  that,  where  a  writing  attested 
by  witnesses  is  offered  in  evidence,  the  sub- 
scribing witness  must  be  produced,  or  his  ab- 
sence accounted  for,  except  in  the  instances 
enumerated  in  sections  5832  and  5833,  in  none 
of  which  the  present  case  faUs.  It  was  there- 
fore error  for  the  court  to  receive  in  evidence 
any  testimony  respecting  the  execution  of  the 
alleged  application  for  reinstatement,  wlth- 
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out  preUminary  proof  aocounting  for  tbe  rab- 
scribtng  witness. 

[2]  2.  Inasmuch  as  the  court  erred  in  ad- 
mitting in  evidence  the  application  for  rein- 
statement of  the  policy  without  preliminary 
proof  accounting  for  the  subscribing  witness 
thereto,  and  all  the  subsequent  testimony  re- 
ceived on  the  trial  relative  to  the  representa- 
tions contained  in  the  application  was  for 
that  reason  also  erroneously  admitted,  It  was 
error  to  direct  a  verdict  for  the  defendant 

Judgment  reversed.  All  the  Justices  con- 
cur»  except  FISH,  G.  J.,  absent. 


a4S  Oa.  lOQ 

HBNDRIQES  v.  JACKSON  et  al.    (No.  172.) 

(Supreme  Court  of  Georgia.     Feb.  10,  1916.) 

•      (8yUabu9  hy  the  Court.) 

1.  MuniGIPAL  COBFOBATIONS  €ss>e91,  687--OB- 
8TBUCTI0N  OF    STREETS— INJUNCTION— *  •PUB- 

Lxo  Nuisance"— Bnosoachment  on  Alley. 
As  originally  constracted,  the  petition  set 
out  a  cause  of  action.  An  encroachment  upon 
a  public  alley  of  a  municipality  is  a  **pablic 
nuisance."  One  whose  property  rights  will  be 
injuriously  affected  by  the  unauthorized  obstruc- 
tion of  a  street  which  furnished  an  avenue  of 
approach  to  his  place  of  business,  and  which 
will  render  the  saiue  less  valuable  and  less  re- 
munerative can  maintain  an  action  to  prevent 
the  infliction  of  such  special  injury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ((  I4&2-1508;  Dec 
Dig.  <8=»691,  6d7, 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  or  Common 
Nuisance.] 

2.  Municipal    Ck>BPOBATiONs    ^=»697  — Ob- 

STBTUCTION  OF  STREETS— AMENDMENT  TO  PE- 
TITION—RiGHT  TO  Injunction- Waiver. 
The  plaintiff's  amendments  to  her  petition 
and  the  aamlssions  of  her  counsel  in  open  court, 
api>earing  in  the  second  division  of  the  opinion, 
did  not  so  change  the  petition  as  to  deny  the 
plaintiff  the  right  to  appropriate  relief. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1502-1506;  Dec 
Dig.  <8=s>697.] 

3.  Municipal  Cobporations  ^=3071  — Ob- 
struction OF  Street— Mandatory  xnjuno- 
TioN— Right. 

Where  an  abutter  files  an  equitable  pe- 
tition to  prevent  the  erection  of  a  building, 
which  rests  upon  a  portion  of  a  public  alley, 
on  the  ground  that  she  will  suffer  a  special  in- 
jury not  shared  in  by  the  general  public,  and 
where,  pending  the  suit,  the  buildmg  is  con- 
structed, if  upon  the  trial  the  plaintiff  estab- 
lishes her  right  to  enjoin  the  erection  of  the 
building,  and  its  maintenance  as  a  nuisance,  the 
right  may  be  enforced  by  appropriate  order, 
the  essential  nature  of  which  is  to  restrain,  al- 
though in  yielding  obedience  to  tbe  restraint 
the  defendant  incidentally  may  be  compelled  to 
perform  some  act. 

[Bd.  Note.— For  other  cases,  see  Munlcipftl 
Corporations.  Cent  Dig.  H  1447-1450;  Dec. 
Dig.  <&=»671J 


Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  Mrs.  M.  A.  Hendricks  against 
Max  Jackson  and  others.    Judgment  for  de- 


fendants, and  plaintiff  brings  error.     Re- 
versed. 
See,  also,  130  Ga.  e04,  77  S.  B.  81G. 

West  ft  Dasher,  of  Macon,  for  plaintiff  in 
error.  Ryals  &  Anderson,  of  Macon,  for 
defendants  in  error. 

EVANS,  P.  J.  The  plaintiff  alleged  that 
she  was  the  owner  of  certain  real  estate  in 
the  city  of  Macon,  abutting  a  public  alley, 
known  as  the  Park  Hotel  property;  that  the 
defendants  are  the  owners  of  the  land  di- 
rectly across  the  alley  from  her  property, 
and  were  undertaking  to  erect  permanent 
and  substantial  Improvements  on  their  lot, 
consisting  of  a  concrete  two  or  three  story 
building.  They  had  laid  the  foundations  in 
such  a  way  as  that  the  building,  when  con- 
structed, would  encroach  on  the  alley  2  feet 
and  9  Inches  for  the  whole  length  of  the  plain-. 
tlff*s  lot,  and  prevent  the  use  of  that  portion 
of  the  alley  for  alley  purposes.  The  perma- 
nent Improvements  encroaching  on  the  alley 
will  greatly  Injure  her,  for  the  reason  that 
her  property  is  located  in  the  heart  of  the 
city,  and  consists  of  a  building  for  hotel  pur- 
poses, and  the  more  air,  light,  and  alley 
space  surrounding  the  building  the  more 
valuable  would  be  her  property.  The  en- 
croachment will  Injure  her  property  for  the 
use  to  which  It  la  now  put — to  wit,  a  hotel-— 
and  for  an  office  building  or  for  an  apart- 
ment building,  for  which  It  is  eminently 
fitted.  The  injury  which  she  would  sustain 
from  tbe  construction  of  the  building  would 
not  be  possible  of  accurate  computation,  but 
would  not  be  less  than  110,000.  The  en- 
croachment Is  without  warrant  or  right,  and 
constitutes  a  nuisance.  It  Is  being  erected 
in  violation  of  an  ordinance  of  the  city,  set 
out  in  the  petition.  In  paragraphs  13  to  18, 
inclusive,  it  was  alleged  that  the  defendants- 
had,  by  throwing  dirt  from  the  excavations 
Into  the  alley  and  diverting  the  surface'  wa- 
ter, caused  her  property  to  be  damaged  in  a 
certain  amount  The  prayer  of  the  petition 
was  for  Judgment  against  the  defendants  for 
the  sum  of  $20,000,  akd  that  they  be  enjoined 
from  encroaching  on  the  alley,  and  from 
dumping  thereon  any  more  dirt  from  the  ex- 
cavation of  the  defendants*  premises.  An 
interlocutory  injunction  was  refused,  and, 
the  Judgment  denying  such  interlocutory 
injunction  was  affirmed  by  this  court  139 
Qa.  604,  77  S.  B.  816.  The  case  came  on  for 
a  hearing  on  Its  merits,  when  the  plaintiff 
amended  her  petition  by  striking  therefrom 
paragraphs  13  to  18,  inclusive,  and  also  the 
words  "and  dumping  thereon  any  more  dirt 
from  the  excavation  of  defendants'  prem* 
ises,"  as  contained  in  the  prayers  of  the  peti- 
tion, and  by  alleging  that  the  encroadiment 
on  the  alley  causes  special  injury  to  her  not 
participated  in  by  the  general  public,  for 
the  reason  that  the  alley  is  the  approach  to 


^s»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numl^ered  Digests  and  Indozea 
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her  premises,  and  is  used  as  such,  and  that 
she  is  entitled  to  the  full  width  of  the  alley, 
and  has  an  easement  therein.  She  further 
amended  the  prayers  of  her  petition  by  add- 
ing a  prayer  that  the  nuisance  be  abated, 
and  for  such  further  relief  as  may  to  the 
court  seem  meet  and  proper  in  the  premises. 
The  plaintifTs  counsel  announced  in  open 
court  that  he  waived  any  right  of  the  plain- 
tiff under  the  petition  to  recover  for  perma- 
nent damages  to  her  property,  and  elected  to 
pursue  the  remedy  for  injunction  alone,  and 
also  admitted  in  open  court  that,  pending 
the  suit,  the  construction  of  the  building  and 
the  excavations  had  been  fully  completed, 
and  the  building  was  then  occupied.  There- 
upon counsel  for  the  defendants  moved  to 
dismiss  the  action  on  the  ground  that  the 
injury  sought  to  be  enjoined  was  an  injury  to 
the  value  of  the  property,  which  was  not  ir- 
reparable in  damages,  and  for  which  the 
plaintiff  had  an  adequate  remedy  at  law,  and 
on  the  further  ground  that  the  plaintiff  could 
not  now  pursue  the  remedy  of  injunction, 
and  was  not  entitled  to  the  injunction  sought, 
and  was  not  entitled  to  have  the  alleged  en- 
eroacfament  abated  as  a  nuisance  in  this 
proceeding.  The  court  sustained  the  motion 
and  dismissed  the  petition,  and  the  plaintiff 
sued  out  a  writ  of  error. 

[1]  1.  As  originally  constructed,  the  peti- 
tion set  out  a  cause  of  action.  An  encroach- 
ment upon  a  public  alley  of  a  municipality 
is  a  public  nuisance.  One  whose  property 
rights  will  be  injuriously  affected  by  the  un- 
authorized obstruction  of  a  street  which  fur- 
nishes an  avenue  of  approach  to  his  place 
of  business,  and  which  will  render  the 
same  less  valuable  and  less  remunerative, 
can  maintain  an  action  to  prevent  the  in- 
fliction of  such  special  injury.'  Coker  v. 
A.,  K.  A  N.  Ry.  Ck>.,  12$  Ga.  483,  51  S.  B. 
481 ;   Civil  Code  1910,  (  4455. 

[2]  2.  The  plaintiff's  amendments  and  ad- 
missions did  not  change  the  nature  of  the 
action  as  originally  alleged  In  the  petition. 
The  elimination  of  the  allegations  of  dam- 
ages alleged  to  have  resulted  from  the  exca- 
vation, an^  from  the  piling  of  dirt  and  rub- 
bish in  the  alley  pending  the  construction  of 
the  building,  had  no  effect  on  the  cause  of 
action  to  prevent  a  partial  obstruction  of  the 
alley.  The  waiver  of  the  plaintiff's  right  to 
recover  permanent  damages  to  the  property 
is  perfectly  consistent  with  her  cause  of  ac- 
tion to  enjoin  a  public  nuisance  which  injur- 
ed her  property.  The  amendment  offered 
and  allowed  contemporaneously  with  the  ad- 
mission stresses  the  plaintiff's  contention 
that  the  encroachment  on  the  alley  will 
cause  special  injury  to  her  not  participated 
in  by  the  general  public.  It  is  urged  that 
the  amendment  to  the  prayer  that  the  nui- 
sance be  abated,  and  such  other  relief  as 
may  be  appropriate  be  granted,  in  connection 
with  the  amendments  and  admissions  made 
at  the  trial  term,  converts  the  action  into 


one  for  the  abatement  of  a  completed  and  ex- 
isting nuisance,  and  that  the  remedy  of  in- 
jimctlon  is  not  available.  It  is  conceded 
that  the  statutory  remedy  to  abate  a  nui- 
sance (Civil  Code  1910,  §f  5329-5339)  affords 
a  remedy  in  cases  of  existing  nuisances,  un- 
less the  special  facts  make  that  remedy  in- 
adequate. Broomhead  v.  Grant,  83  6a.  451, 
10  S.  B.  116.  But  it  will  be  remembered  that 
when  the  plaintiff  began  her  action  the  build- 
ing had  not  been  erected,  and  she  sought  to 
prevent  its  erection.  Manifestly  the  statu- 
tory remedy  to  abate  a  nuisance  applies  to 
cases  where  the  nuisance  actually  exists, 
and  not  where  it  is  only  threatened.  It 
would  be  inverted  logic  to  hold  that  an  abut- 
ter who  would  suffer  a  special  injury  from 
the  erection  of  a  public  nuisance  in  a  public 
street,  and  files  a  suit  to  enjoin  its  threat- 
ened erection,  loses  his  right  to  have  a  trial 
on  the  merits  of  his  case,  because  the  de- 
fendant had  executed  his  threat  by  complet- 
ing the  nuisance  before  the  trial  term  of  his 
case.  If  the  defendant  persists  in  erecting 
the  building  after  service  of  the  plaintifTs 
suit  on  him,  he  does  so  at  his  periL  The 
plaintiff  has  a  right  to  have  the  merits  of  his 
case  passed  upon  by  a  jury,  and  neither  the 
denial  of  an  interlocutory  injunction,  nor  the 
erection  of  the  bnilding  pending  the  action, 
can  take  that  right  from  her.  The  plaintiff's 
right  of  action  rests  upon  the  status  at  the 
time  of  the  Institution  of  her  suit  The  de- 
fendants' threatened  wrong — If  such  it  is 
found  to  be  a  trial  on  the  merits  of  the  case 

« 

r-cannot  be  converted  into  a  right  by  the 
completion  of  the  alleged  wrongful  act 

[3]  3.  It  is  further  contended  tiiat,  inas- 
much as  the  building  is  completed,  and  has 
become  a  permanent  obstruction,  the  court  is 
unable  to  aid  the  plaintiff  except  by  a  man- 
datory injunction,  which  is  not  permisadble 
under  the  statute.    The  Code  declares ; 

"An  injunction  can  only  restrain;  it  can- 
not compel  a  party  to  perform  an  act  It  may 
restrain  until  performance.'^  Civil  Code  1910, 
S  5499. 

A  court  of  equity  is  always  resourceiful  to 
find  means  to  effectually  afford  reUef  lawful- 
ly within  its  power  and  jurisdiction.  If  the 
plaintiff  establishes  on  the  trial  her  right  to 
restrain  the  erection  of  the  building  as  as- 
serted in  her  petition,  and  its  maintenance, 
the  court  could  decree  under  suitable  penal- 
ty that  the  defendants  should  not  maintain 
the  nuisance  erected  pendente  lite  in  defiance 
of  the  plaintiff's  protest  While  an  injunc- 
tion which  is  purely  mandatory  in  its  na- 
ture cannot  be  granted,  the  court  may  grant 
an  order  the  essential  nature  of  which  is  to 
restrain,  although,  in  yielding  obedience  to 
the  restraint,  the  defendant  may  incidental- 
ly be  compelled  to  perform  some  act  Good- 
rich V.  Georgia  R.  R.  &  Banking  Co.,  115  Ga. 
340,  41  S.  E.  659.  The  statute  never  was  in- 
tended to  enable  a  defendant  to  destroy  the 
plaintiff's  right  of  action  by  doing  pendente 
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lite  the  act  the,  commission  of  which  the 
plaintiff  was  equitably  entitled  to  restrain. 

For  the  present  purpose  It  Is  unnecessary 
to  discuss  the  cases  in  which  writs  of  er- 
ror based  on  the  refusal  of  interlocutory  in- 
junctions have  been  dismissed,  on  the  ground 
that  no  supersedeas  was  granted,  and  the 
act  sought  to  be  enjoined  was  completed,  or 
to  determine  whether  later  decisions  of  the 
character  mentioned  are  in  accord  with  the 
decision  in  Kirkland  v.  Mayor  and  Council 
of  Macon,  62  Ga.  747  (1),  and  Atlanta  &  Flor- 
ida Railroad  Co,  v.  Blanton,  80  Ga.  563,  6 
S.  E.  584,  with  its  differentiation  from  the 
case  Just  cited.  Suffice  It  to  say  that  these 
cases  deal  with  the  refusal  to  grant  inter- 
locutory injunctions  to  preserve  a  status  un- 
til final  trial,  and  involve  largely  discretion- 
ary action,  while  the  present  case  involves 
the  right  to  have  a  final  Jury  trial,  on  an 
equitable  action,  under  the  practice  in  the 
state,  and  to  obtain  appropriate  relief,  with- 
out having  that  right  destroyed  pendente  lite 
by  the  wrongful  conduct  of  the  defendant  in 
completing  the  erection  of  the  nuisance. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent  on  account  of 
sickness. 


a48  0&.  229) 

ADAMS  V.  MATHEWS.     (No.  224.) 
(Supreme  Ck>art  of  Georgia.    Feb.  20,  1915.) 

(SyUahuM  by  the  Court,) 

Saue  of  Land— Enfobcemsnt. 

This  case  falls  within  the  principles  an- 
nounced in  Lyons  v.  Bass,  108  Ga.  573, 34  S.  E. 
721,  and  Is  controlled  by  the  rulings  therein 
made. 

Error  from  Superior  Court,  Elbert  Coun- 
ty;   D.  W.  Meadow,  Judge. 

Action  between  Mrs.  L.  H.  Adams  and 
Mrs.  C.  E.  Mathews.  From  the  Judgment, 
Mrs.  Adams  brings  error.    Afllrmed. 

Z.  B.  Rogers,  of  Elberton,  and  Cobb  & 
Erwin,  of  Athens,  for  plaintiff  in  error.  Geo. 
C.  Grogan,  of  Elberton,  for  defendant  in 
error. 

PER  CURIAM.  Judgment  afllrmed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent 


a43  Oa.  188) 

HAYES  et  al.  v.  FARMERS*  BANK. 

(No.  202.) 

(Supreme  Ck)urt  of  Georgia.     Feb.  11,  1915.) 

(8yllubu9  by  the  Court.) 

1.  Evidence  ^=»434  ~  Pabol  —  Wkxttkn  In- 
BTBUMENT— Fraud. 

In  a  suit  based  upon  a  promissory  note, 
where  the  defendant  pleaded  that  he  had  di- 
rected the  application  of  funds  arising  from  the 
collection  of  certain  collateral  securities  al- 
leged to  have  been  left  by  him  in  the  hands 
of  the  plaintiff,  it  was  competent  for  the  de- 
fendant, after  the  introduction  in  evidence  of 
a  certain  writing  signed  by  him,  which  pur- 
ported to  put  the  title  to  these  collateral  se- 


curities in  the  plaintiff,  to  introduce  evidence 
to  show  that,  while  he  did  sign  this  writing, 
he  did  so  at  a  time  when  he  was  hurrying  to 
catch  a  train,  that  he  did  not  have  time  to 
read  over  the  writing,  but  signed  it  upon  the 
statement  of  the  agent  of  the  plainoff  that 
the  drafts  he  was  then  handing  to  the  defend- 
ant were  the  property  of  the  bank,  and  that 
the  paper  presented  for  defendant  to  sign  was 
a  receipt  to  show  where  the  drafts  went.  If 
in -an  emergency  he  was  induced,  by  the  state- 
ment of  the  plaintiff's  agent,  to  sign  the  paper 
which  contained  an  acknowledgment  that  the 
securities  referred  to  belonged  to  the  plain- 
tiff, he  will  not  be  concluded  from  proving  this 
on  the  idea  that  he  cannot  contradict  the  writ- 
ing by  parol  evidence.  If  his  signature  to 
the  paper  was  procured  under  the  drcumstanc^ 
which  he  offered  to  prove,  it  was  a  fraud,  and 
he  should  have  been  permitted  to  show  it. 

[Ed.  Note.— For  other  cases,  see  Bvidoice, 
Cent  Dig,  §§  2005-2020 ;  Dec.  Dig.  <8=>434.] 
2.  Trial  «=»2»— Rkmabkb  of  Ooubt— Fbiaud. 
It  was  error  for  the  court,  referring  to  the 
paper  just  mentioned,  to  say,  in  the  presence 
of  the  jury,  "Suppose  he  did  not  have  Ume- 
he  signed  it,  didnM:  he?" 

[Ed.  Note.— For  other  cases,  see  Trial,  CJent 
Dig.  SS  80-83,  508;    Dec.  Dig.  <&=>29.] 

Error  from  Superior  Court,  Franklin  Onin- 
ty ;   J.  N.  Worley,  Judge,  pro  hac. 

Action  by  the  Farmers'  Bank  against  J. 
T.  Hayes.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

W.  R.  Little,  of  CamesviUe,  and  Adams  ft 
Johnson,  of  Royston,  for  plaintiff  in  error. 
Dorough  ft  Adams,  of  Royston,  and  A.  G.  ft 
Julian  McCurry,  of  Hartwell,  for  defendant 
in  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 

a43  Ga.  19S) 

WRIGHT  MERCANTILE  ft  LUMBER  CO- 
V.  ETON  MERCANTILE  CO.    (No.  209.) 

(Supreme  Court  of  Georgia.     Feb.  12,  1915.> 

(ByUahue  hy  the  Court,) 

1.  Abatemibnt  and  Revival  ^=»7— Pendiko 
Suit— What  Constxtuyjbs— Attachment. 

An  attachment  which  has  never  been  lev- 
ied is  not  such  a  pendinc  suit  as  may  be  plead- 
ed in  abatement  to  a  suosequent  action  in  per* 
sonam. 

pSd.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  §§  35-37;  Dec  Dig. 
<©=»7.] 

2.  Abatement  and  Revival  ^S9l5  — 
Gbounds— Pbiob  Attachment— Failure  to 
Pay  Costs. 

The  voluntary  abandonment  of  an  attadi- 
ment  which  had  never  been  levied,  and  the  sab- 
sequent  bringing  of  an  action  in  personam* 
without  payment  of  the  magistrate's  costs  in 
issuing  tne  attachment  or  making  affidavit  of 
inability  to  pay  such  costs,  was  not  groond 
for  abating  the  latter  suit  under  Civil  Code 
1910,  S§  6626,  6626. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  §§  111-117 ;  Dec  Dig. 
^s»15.] 

Error  from  Superior  Court,  Murray  Coun- 
ty;  A.  W.  Fite,  Judge. 
Action  by  the  Eton  Mercantile  Company 


^::5>For  other  cases  ses  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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against  the  Wright  Mercantile  &  Lumber 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

W.  B.  Mann,  of  Dalton,  for  plaintiff  in  er- 
ror. J.  J.  Bates,  of  Spring  Place,  for  de- 
fendant in  error. 

FER  CUHIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  O.  J.,  ab- 
sent 


a43  Oa.  264) 

MIDDLEBROOKS  et  aL  t.  MIDDI;B- 

BROOKS  et  al.    (No.  233.) 

(Supreme  Court  of  Georgia.     Feb.  25,  1016.> 

(Syllahus  hy  the  Court.) 

Dekubbeb  to  Petition. 

There  was  no  error  in  sustaining  the  de- 
murrer to  tlie  petition  in  this  case. 

Error  from  Superior  Court,  Fayette  Coun- 
ty;   Robt.  T.  Daniel,  Judge. 

Action  by  Tony  Middlebrooks  and  others 
against  L.  L.  Middlebrooks  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

J.  F.  Golightly,  of  Atlanta,  and  Lester  C. 
Dickson,  of  Fayetteyille,  for  plaintiffs  in  er- 
ror. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C  J.,  ab- 
sent. 


a43  Oa.  184) 

PULLIN  V.  McGEE  et  al.    (No.  203.) 
(Supreme  Court  of  Georgia.     Feb,  11,  1916.) 

(SyUahuB  hp  the  Court,) 

1.  Bills  and  Notes  <S=>489,  511  —  Joint 
Note— Plbadino  and  Pboof, 

Where  to  a  suit  brought  against  numerous 
defendants  upon  a  joint  promissory  note  a  plea 
of  non  est  factum  was  filed  by  all  the  defend- 
ants, it  was  competent  for  the  defendant  upon 
the   trial,   after   having  introduced    testimony 
tending  to  support  the  plea  of  non  est  factum, 
to  introduce  other  testimony  to  the  effect  that, 
vhile  they  had  agreed  in  writing,  pending  the 
negotiations  for  the  purchase  ox  a  horse,   to 
give  a  joint  note  for  a  certain  amount,  as  a 
matter   of   fact,   they    had    individually   given 
smaller  notes  equaling  in  their  aggregate  the 
amount  which  had  been  stipulated  for  in  the 
written   agreement   just   referred   to.     It  was 
competent  also  to  show  further  that  certain  re- 
ceipts referred  to  in  the  evidence  as  certificates 
of  stock  (which,  as  a  matter  of  fact,  were  not 
certificates  of  stock,  because  there  was  no  cor- 
IK>ration)  liad  been  given  to  them  by  the  agent 
of  the  payees  in  the  notes;   and  it  was  compe- 
tent to  introduce  this  evidence,  although  Uie 
plaintiff  suing  upon  the  joint  note  was  a  trans- 
feree,  claiming  to  be  such  bona  fide  and  for 
value. 

[E:d.  Note.— For  other  cases,  see  Bills  and 
?«^otes.  Cent.  Dii.  §§  1687-16^2,  1760-1770; 
I>tec.  Dig.  €s=»4^,  511.] 

2.  Evidence  ^=»179— Best  and  Secondabt— 

PABOIr-WrtlTTEN   InSTBTTMENT. 

The  payee  in  the  small  notes,  to  the  exe- 
cution and  delivery  of  which  the  several  de- 
fendants testified,  being  a  nonresident  of  the 
state,  and  the  notes  having  been  delivered,  ac- 


cording to  the  testimony  of  the  defendants,  to 
an  agent  of  the  payee,  the  agent  himself  also 
being  a  nonresident  of  the  state,  there  was  a 
presumption  that  the  notes  were  out  of  the 
state;  and,  as  the  payee  was  not  a  party  to 
the  suit,  the  production  of  the  notes  m  court 
could  not  have  been  compelled  by  a  notice  to 
produce,  nor  could  the  nonresident  payee  be 
compelled  by  a  subpoena  duces  tecum  to  pro- 
duce the  notes  in  court;  therefore  it  was  not 
error  to  admit  parol  evidence  as  to  the  contents 
of  the  notes. 

[Ed.  Note.>-For  other  casc»,  see  Ehridence, 
Cent  Dig.  |§  696-^99;   Dec  Dig.  «=s>179.1 

8.  New    Trial   «=»108  —  Gbotjnds  —  Newlt 
Discovered  Bvidenob— Handwritino  E3z- 

FERT. 

The  alleged  newly  discovered  evidence  con- 
sisting of  the  sworn  statement  of  a  handwrit- 
ing expert  to  the  genuineness  of  the  signatures 
to  the  note  sued  on  was  not  of  such  a  charaeter 
as  to  require  the  grant  of  a  new  trial  upon  mo- 
tion of  the  plaintiff  after  verdict  against  him. 

[Ed.  Note.—For  other  cases,  see  New  Trial, 
Cent  Dig.  §{  226,  227 ;   Dec.  Dig.  <d=s>108.1 

4.  Instructions  and  Verdict  Approved. 

There  was  no  merit  in  the  exception  to  the 
charge,  and  the  evidence  authorized  the  verdict 

Error  from  Superior  Court,  Qwinnett 
County;   C.  H.  Brand,  Judge. 

Action  by  P.  W.  Pullin  against  B.  H.  Me- 
Gee  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Afilrmed. 

J.  A.  Perry,  of  Lawrenceville,  and  Brown* 
&  Brown,  of  McDonough,  for  plaintifiF  in  er- 
ror. I.  L.  Oakes  and  O.  A.  Nix,  both  of 
Lawrenceville,  for  defendants  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent. 


a43  Ga.  258) 
BUTTS  COUNTY  v.  WRIGHT.  (No.  232.) 
(Supreme  Court  of  Georgia.    Feb.  26,  1916.) 

(Syllahua  hy  Editorial  Staif.) 

1.  Counties  ^=»171— Claims  Against  Coun- 
tt—constitutional  provision. 

Notes  given  by  county  officers  for  payment 
of  money  borrowed  are  unenforceable,  being 
debts  created  within  the  prohibition  of  the  Con- 
stitution upon  the  creation  of  debts  by  munid- 
t)alities,  save  upon  compliance  with  certain  oon- 
Btitutional  requirements. 

[Ed.    Note.^F6r   other   cases,   see   Counties, 
Cent  Dig.  §  260;    Dec  Dig.  «=:»171.] 

2.  CouNTiKB  ^=:»2(X)^  Claims  — Pbbsentmbnt 
FOB  Payment— Statute. 

Where  plaintiff  lent  money  to  defendant 
county,  taking  notes  of  county  officials  therefor, 
which  were  unenforceable  against  the  county, 
under  Civ.  (3ode  1910,  §  411,  providing  that  all 
claims  against  counties^  unless  held  by  minors, 
must  be  presented  withm  one  year,  he  could  not 
enforce  his  claim  as  one  subrogated  to  the  rights 
of  a  legitimate  warrant  holder  against  the  coun- 
ty, paid  with  his  lent  funds. 

[Ed.    Note.— For   other  cases,    see   Counties, 
Cent  Dig.  i  816;    Dec.  Dig.  ^=»200.] 

8.  Counties    ^=»20O— Claims— Pbesentmbnt 
FOB  Payment— Statute. 

Where  notes,  unenforceable  against  the 
county,  were  given  by  its  officials  to  plaintiff  for 
money  lent,  which  was  used  to  discharge  legiti- 
mate debts  due  holders  of  county  warrants,  and 
where  plaintiff  sought  to  recover  such  money  on 
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the  ground  that  it  had  been  osed  to  discharge 
such  claims,  so  that  he  stood  in  the  position  of 
the  warrant  holders,  the  demand  on  the  connty 
for  payment  of  the  notes  was  not  a  demand  for 
payment  of  his  legitimate  claim  bj  subrogation, 
so  as  to  comply  with  Civ.  Code  1910,  §  411,  re- 
quiring presentment  for  payment  of  all  claims 
against  counties  within  one  year;  the  statute 
contemplating  presentment  of  a  legal  claim  with- 
in the  prescribed  time. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {  315 ;  Dec.  Dig.  ^=»200.] 

4.  Counties  ^s»222— Claims— Pbesbntuent 
POB  Payment— PirnnoN— Sufficiency. 
In  an  action  against  a  county  for  money 
lent  by  plaintiff  in  return  for  notes  invalid  under 
the  Constitution,  such  fund  having  been  used  to 
pay  legitimate  oreditors  of  the  county,  plaintiff 
endeavoring  to  establish  a  valid  claim  by  setting 
up  that  he  stands  in  the  original  position  of  such 
creditors  by  subrogation,  unless  the  petition  al- 
leged that  such  a  claim  was  valid,  and  that  it 
was  presented  to  the  county  for  payment,  under 
Civ.  Code  1010,  {  411,  so  requiring,  within  a 
year  after  the  same  became  payable,  it  was  de- 
murrable. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §§  855-358 ;   Dec  Dig.  «=:»222.] 

Error  from  Superior  Court,  Butts  Coun- 
ty;  Robt  I.  Daniel,  Judge. 

Action  by  B.  A.  Wright,  administrator, 
against  Butts  County.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

W.  B.  Watklns,  of  Jackson,  for  plaintiff 
In  error.  Jno.  R.  L.  Smith,  of  Macon,  for 
defendant  In  error. 

BECK,  J.  [1]  So  far  as  the  plaintiff  sets 
up  a  case  based  upon  notes  given  l)y  county 
officers  for  money  borrowed,  the  notes  being 
given  for  the  future  payment  of  the  sum 
borrowed,  it  states,  of  course,  an  unenforce- 
*able  contract,  as  the  borrowing  of  the  mon- 
ey and  the  giving  of  notes  for  future  payment 
was  a  creation  of  a  debt  falling  within  the 
inhibition  contained  in  the  Constitution 
against  the  creation  of  debts,  except  upon 
complying  with  certain  prerequisites  stated 
in  the  Constitution  itself,  none  of  which 
were  complied  with. 

[2]  And  in  so  far  as  it  seeks  to  recover 
money  from  the  county  on  the  ground  that, 
though  the  officers  may  have  been  guilty  of 
illegal  action  in  borrowing  the  sum  from  him 
and  giving  notes  for  future  payment,  never- 
theless it  was  used  for  specified  legitimate 
current  expenses  of  a  given  year,  and  was 
used  to  pay  off  county  warrants  duly  issued 
for  legitimate  claims  against  the  county,  and 
therefore  that  the  plaintiff  stands  in  the 
place  of  those  to  whom  the  warrants  were 
issued  and  should  be  permitted  to  assert  his 
daim,  the  plaintiff  stands  in  the  position  of 
one  who,  under  the  provisions  of  section  411 
of  the  Civil  Code,  is  the  holder  of  a  claim 
against  the  county  which  must  be  presented 
for  payment  "within  twelve  months  after 
they  accrue  or  become  payable,  or  the  same 
are  barred,  unless  held  by  minors  or  other 
persons  laboring  under  disabilities,  who 
are  allowed  twelve  months  after  the  remov- 


al of  such  disabilities,**  as  was  held  in  sub- 
stance in  the  case  of  Butts  County  t.  Wright, 
136  Ga.  6&7,  71  S.  E.  1046. 

[8]  And  while  an  attempt  is  made,  by 
amendment  to  the  suit  as  it  stood  before  that 
ruling,  to  meet  that  decision  by  alleging  that 
the  datms  of  the  plaintiff  were  presented  for 
payment  within  12  months,  this  fails  to  meet 
the  ruling  there  made,  which  held  that : 

''In  the  case  at  bar  it  did  not  appear  that  the 
daim  had  been  presented  in  accordance  with 
the  statute ;  and  therefore,  if  it  would  otherwise 
have  been  legal,  it  was  barred." 

Taking  tlie  pleadings  most  strongly  against 
the  pleader,  and  construing  the  petition  in 
its  entirety,  Induding  the  amendments,  it 
is  dearly  inferable  that  the  daims  whidi 
the  petitioner  presented  for  payment  were 
notes  which  could  not  be  enforced  and  which 
were  illegal  promises  to  pay  in  the  fiuture^ 
and  it  was  not  the  presentation  of  valid 
claims  made  for  the  purpose  of  having  them 
immediately  paid.  For  it  appears  that  the 
notes,  illegal  in  the  first  instance,  were  re- 
newed by  the  giving  of  notes  whidi  were 
themselves  illegal  promises  to  pay,  while, 
as  hdd  in  the  decision  quoted  above,  *'the 
presentation  required  by  the  statute  con- 
templates present  legal  action";  and  there 
was  no  allegation  of  presentation  of  a  daim 
based  on  equitable  ownership  or  assignments 
of  warrants  constituting  valid  claims  against 
the  county,  so  as  to  make  the  presentation 
of  the  daims  measure  up  to  the  requirement 
of  the  statute  announced  in  the  ruling  by 
this  court  when  the  case  was  here  before. 

[4]  And,  in  the  absence  of  distinct  aver- 
ments of  the  presentation  of  valid  daims 
against  the  county  within  the  time  prescrib- 
ed by  the  statute,  the  petition  was  demur- 
rable^ and  the  court  erred  in  holding  other* 
wise. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent 


a4S  Oil  254) 
T.  L.  SMITH  CO.  V.  W.  JSL  AUSTIN  00. 

(No.  235.) 

(Supreme  Court  of  Georgia*     Feb.  2S,  1915.) 

(ByUaluM  hy  the  OaurU) 

1.  Fbaudulbnt  Convbtancbs  ^s»16&^ 
Transfer  in  Fbaud  of  Obeditobs— Tbus- 

TEB    Ex   MaIXFICIO. 

A  partial  report  of  the  facts  of  this  case 
is  to  be  found  in  the  case  of  Austin  Co.  v. 
Smith  Co.,  138  Oa.  651,  75  &  E.  1048,  Ann. 
Cas.  191SE,  1042.  As  will  be  seen  by  refer- 
ence to  that  case,  the  plaintiff  in  error,  the 
defendant  in  error  in  the  present  case,  wbidi 
had  filed  a  cross-petition,  relied  for  its  right 
to  recover  against  the  plaintiff,  the  Smith 
Company,  upon  a  statement  of  facts  whidi  it 
insisted  constituted  a  merger  between  the  Smith 
Company,  a  Wisconsin  corporation,  and  a  cer- 
tain other  corporation  known  as  the  Contrac- 
tors' Supply  &  Equipment  Ck>mi>any.  an  Ill- 
inois corporation.  Upon  review  in  tnis  ooart 
it  was  held  that  the  facts  stated  did  not  con- 
stitute a  merger,  and  the  judgment  in  favor  of 
the   Austin   Company   was   reversed.     At  the 
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last  hearing  in  the  court  below  the  defendant 
tendered  an  amendment  to  its  cross-petition, 
wherein  it  .set  np  that  the  Smith  Company 
had  entered  into  a  certain  contract  with  the 
Contractors*  Supply  &  Eqaipment  Company, 
whereby  the  former  took  over  substantially  all 
of  the  assets  of  the  latter  company,  even  to 
the  typewriters,  office  furniture  and  fixtures, 
and  paid,  not  to  the  Contractors^  Supply  & 
Equipment  Company,  but  to  the  stockholders 
in  that  company,  certain  sums^  of  money  which 
went  to  two  of  them  and  to  the  others  stock 
in  the  Smith  Company.  Nothing  was  paid  to 
the  Supply  &  Ei^uipment  Obmpany.  That 
company  had  a  vabd  subsisting  contract  with 
the  Austin  Company,  the  defendant  in  error 
here,  under  the  terms  of  which  the  former  was 
to  pay  to  the  latter  a  certain  percentage  of 
all  sales  made  in  a  designated*  territory.  T.  L. 
Smith  was  president  of  the  Smith  Company  and 
also  of  the  Contractors*  Supply  &  Equipment 
Company.  The  contracts  ix  the  Supply  it 
Equipment  Company  with  the  Austin  Company 
resulted  in  the  creation  of  a  debt  from  the 
former  to  the  latter  because  of  sales  which 
had  been  made  by  the  Austin  Company  of  ma- 
chines designated  as  the  "Smith  Mixers.'? 
With  that  debt  in  existence  and  known  to  the 
Smith  Company— necessarily  known  because  T. 
li.  Smith  was  president  of  the  Smith  Company 
as  well  as  of  the  Contractors'  Supply  ft  Equip- 
ment Company— the  assets  of  the  latter  com- 
pany were  taken  over.  Held,  for  the  Smith 
Ck>mpany,  knowing  of  the  indebtedness  of  the 
Supply  Company,  to  take  over  substantially 
all  of  the  assets  of  that'  company,  thereby  ren- 
dering  the  last-named  company  practically  in- 
solvent, was,  as  a  matter  of  law,  a  fraud  as 
against  the  creditors  of  the  Supply  Company; 
at  least,  it  made  the  Smith  Company  under 
the  circumstances  a  trustee  ex  maleficio  rela- 
tively to  the  creditors  of  the  Supply  Company, 
to  the  extent  of  the  value  of  the  assets  taken 
over  by  the  Smith  Company,  thereby  rendering 
it  liable  to  a  creditor  of  the  Supply  Company 
for  a  debt  existing  at  the  time  ot  the  transfer. 
[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  SS  506-509,  511*  615, 
516;   Dec  Dig.  «=s>159.] 

2.  Amendment  to   Cboss-Petition-- Demur- 


The  court  did  not  err  in  overruling  the 
demurrer  to  tiie  amendment  to  the  cross-i^eti- 
tion.  This  was  not  open  to  the  objections 
taken  in  the  demurrer;  that  it  came  too  late; 
that  it  stated  a  new  cause  of  action;  that  the 
relief  sought  in  the  amendment  could  not  be 
frranted  without  making  the  Contractors'  Supply 
St  Equipment  Company  a  party  to  the  case ;  and 
that  it  was  without  equity  to  support  it.  The 
amended  cross-petition  stated  a  cause  of  action 
entitiing  the  defendant  in  error  here  to  the  re- 
lief sought  upon  the  ground  of  the  fraud  charg- 
ed, which  had  not  been  adjudicated  in  the 
former  decision  of  this  court  adversely  to  the 
Austin  Company. 

8-  Trial  ^=s>169  —  Dibbotion  of  Vebdiot  — 

Evidence. 

There  were  no  material  errors  committed 
In  any  of  the  rulings  complauled  of  as  to  the 
admission  of  evidence,  and  under  the  issues 
Boade  in  the  pleadings  and  the  evidence,  a  ver- 
dict for  the  defendant  in  error  was  demanded, 
and  the  court  did  not  err  in  so  directing,  no 
complaint  being  made,  as  is  recited  in  the 
bill  of  exceptions,  as  to  the  amount  of  the  ver- 
dict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Uig.  U  B41,  3S1~387,  389;   Dec.  Dig.  <&=s>169.] 

Error  from  Superior  Court,  E>ilton  Coun- 
ty;   J.  T.  Pendleton,  Jiodge. 

Action  by  T.  L.  Smith  against  the  W.  S. 


Austin  Company.    Judgment  for  defendant* 
and  plaintiff  brings  error.    AfQrmed. 

Westmoreland  Brofl.,  of  Atlanta,  for  plain- 
tiff in  error.  Chas.  T.  ft  U  C.  Hopkins,  of 
Atlanta,  for  defendant  In  error. 

BBCK,  X  Judgment  affirmed.  All  the 
Justices  concur  except  FISH,  C.  J.,  absent, 
and  LUMPKIN,  J.,  disaualified. 


(143  Ga.  256) 

HIGH  SHOALS  MFG.  CO.  r.  FlBICB  et  aL 

(No.  287.) 

(Supreme  Court  of'  Gteorgia.     Feb.  26,  1915.) 
(SyUalus  l>v  the  Court.) 

IlXBGAL  D^   OF  WaIXB. 

No  errors  are  shown  to  haye  been  com- 
mitted by  the  court  of  such  a  character  ss  to 
require  the  grant  of  a  new  trial;  the  charges 
excepted  to  are  in  substantial  accord  with  the 
rulings  made  in  the  case  of  Price  t.  High 
Shoals  Mfg.  Co.,  182  Ga.  246,  64  S.  B.  87,  22 
L.  R.  A.  (N.  S.)  684,  and  the  requests  to 
charge  are  either  faulty  in  themselves,  or  not 
in  accord  with  the  rulings  made  in  the  caae  re« 
ferred  to. 

Lumpkin  and  Atkinson,  JJh  dissenting. 

Error  from  Superior  Court,  Walton  Cknm- 
ty;    C.  H.  Brand,  Judge. 

Action  between  the  High  Shoals  Manu- 
facturing Company  and  J.  D.  Price  and  oth- 
ers. From  the  Judgment  the  Manufacturing 
Company  brings  error.    Affirmed. 

H.  G.  Nowell,  of  Monroe,  S.  H.  Sibley,  of 
Union  Point,  and  F.  C.  Foster,  of  Madison, 
for  plaintiff  in  error.  Cobb  &  Brwin  ai.d 
Geo.  C.  Thomas,  all  of  Athens,  and  R.  L. 
Cox,  of  Monroe,  for  defendants  in  error. 

BBCK,  J.    Judgment  affirmed. 

EVANS,  P.  J.,  and  HILL,  J.,  concur. 
FISH,  C.  J.,  absent 

« 

LUMPKIN  and  ATKINSON,  JJ.  (dissent- 
ing). We  adhere  to  the  opinion  expressed  by 
us  in  Price  v.-  High  Shoals  Mf^.  Co.,  supnu 
For  the  reasons  there  expressed  we  dissent. 


(143  Qa.  189) 
WILSON  V.  SOUTHERN  RT.  CO.    (No.  20S.) 
(Supreme  Court  of  Georgia.    Feb.  12,  1915.) 

ilSyllahuB  hv  the  Court.) 

Cabbiers  ^s>880— Bxpxtlsion  or  Passengeb 
— PBTmoN. 

In  a  suit  for  damages  against  a  carrier  of 
passengers  for  a  wrongful  expulsion  by  defend- 
ant's agent  of  plaintiff,  who  was  without  a 
ticket  on  defendant's  cars,  where  the  petition 
fails  to  allege  that  the  plaintiff  tendered  to  the 
defendant's  ticket  collector  the  proper  fare  at 
the  train  rate  in  lieu  of  a  ticket  when  the  same 
was  demanded  of  him,  such  petition  set  forth  no 
cause  of  action,  and  the  court  did  not  err  in 
sustaining  a  proper  demurrer  thereto. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1464-1466,  1469, 1470, 1472;  Dec. 
Dig.  ^=»S80.1 
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Error  from  Superior  Court,  Gwinnett  Coun- 
ty;  C.  H.  Brand,  Judge. 

Action  by  N.  F.  Wilson  against  the  South- 
em  Railway  Company.  Judgment  for  de- 
fendant and  plaintiff  brings  error.    Affirmed. 

The  suit  was  for  an  alleged  wrongful  ex- 
pulsion of  the  plaintiff  by  the  defendant's 
agent  from  Its  car  which  he  had  entered  as 
a  passenger  for  transportation  to  a  point 
over  defendant's  line  of  railway.  A  general 
demurrer  to  the  petition  was  sustained,  and 
the  plaintiff  excepted.  The  petition  as 
amended  set  forth,  In  substance,  the  follow- 
ing facts:  Plaintiff  purchased  from  defend- 
ant's ticket  agent  at  the  Terminal  Station 
at  Atlanta,  Ga.,  a  ticket  to  Buford,  Ga.,  a 
station  situated  on  defendant's  line  of  rail- 
way. After  presenting  his  ticket  to  the  de- 
fendant's baggage  agent  and  checking  to  the 
same  place  his  baggage,  and  after  having  been 
admitted  by  the  gatekeeper  at  the  Terminal 
Station  to  Its  train,  and  after  the  train  had 
started  for  his  destination,  when  defendant's 
ticket  collector  demanded  of  plaintiff  his 
ticket  he  found  that  he  had  misplaced  or 
lost  the  same,  whereupon  the  ticket  collector 
demanded  of  him  ''full  train  ftire  with  ex- 
cess or  penalty  of  16  cents  added,"  which 
plaintiff  refused  to  pay.  The  collector 
thereupon  threatened  to  eject  him  from  the 
train;  and,  "in  order  to  avoid  further  un- 
pleasantness, wrangle,  and  trouble,  he  ten- 
dered to  said  collector  full  fare  at  the  ticket 
rate  from  Atlanta,  Ga.,  where  petitioner 
boarded  said  train,  to  his  destination  at  Bu- 
ford,  Ga.,  which  amount  said  collector  re- 
fused to  accept"  When  his  ticket  was  de- 
manded of  him,  the  plaintiff  exhibited  to  the 
collector  his  baggage  check  showing  that  it 
was  on  the  same  train  with  him,  and  offered 
to  prove  by  fellow  passengers  the  truth  of 
his  statement  that  he  had  bought  a  ticket 
and  that  he  had  checked  his  baggage,  and  that 
they  had  seen  him  with  his  ticket  just  be- 
fore entering  the  train.  This  proof  the  tick- 
et collector  refused  to  consider,  and  ejected 
the  plaintiff  from  the  car  at  Norcross,  an 
intervening  station. 

I.  L.  Oakes  and  N.  L.  Hutchlns,  both  of 
Lawrencevllle,  for  plaintiff  in  error.  J.  J. 
&  Roy  M.  Strickland,  of  Athens,  and  Dobbs 
&  Wisdom  and  D.  M.  Byrd,  all  of  Lawrence- 
vllle, for  defendant  in  error. 

LUMPKIN,  J,  The  fact  that  the  plaintiff 
bought  a  ticket  from  the  defendant's  ticket 
agent  before  boarding  Its  cars  shows  that 
he  recognized  the  necessity  of  having  a  tick- 
et in  order  to  be  transported  to  the  place  of 
his  destination,  and  that  he  expected  a  tick- 
et to  be  demanded  of  him  by  the  ticket  col- 
lector on  defendant's  train.  The  petition 
shows  that,  when  plaintiff's  ticket  was  de- 
manded of  him,  he  offered  the  collector,  in 
lieu  thereof,  a  stated  rate.  It  is  not  alleged 
thai  this  tendered  rate  was  the  proper  tariff 
charged  passengers  without  tickets  for  trans- 


portation between  Atlanta  and^uford.  Nor 
is  it  anywhere  alleged  what  is  the  legal  rate 
between  these  points,  or  that  the  amount  de- 
manded was  an  Improper  amount  to  be  re- 
quired of  one  without  a  ticket  It  only  ap- 
pears that  the  plaintiff  tendered  a  stilted  rate 
to  the  collector,  and  that  the  collector  re- 
fused it  and  demanded  in  turn  a  specified 
rate  different  from  that  tendered  by  plaintlfl, 
plus  a  fixed  sum  addltlonaL  The  mere  fact 
that  the  collector  demanded  a  larger  amount 
which  in  the  opinion  of  the  plaintiff  was,  un- 
der the  circumstances,  unlawful  and  unjust, 
would  not  relieve  him  from  imying  or  offer- 
ing to  pay  the  proper  fare.  Indeed,  not  un- 
til the  plaintiff  showed  his  willingness  to  pay 
the  proper  fare  would  he  be  in  a  positicn  to 
refuse  to  pay  an  alleged  wrongful  amount 
demanded  of  him  by  the  collector.  And  the 
good  faith  of  the  plaintiff  as  a  passenger 
could  not  affect  the  right  of  the  defendant 
where  it  was  without  fault,  to  demand  a  sum 
of  money  as  train  t&re  different  in  amount 
from  that  which  the  plaintiff  thought  right 
and  just  under  the  circumstances.  The  mis- 
fortune of  the  plaintiff  cannot  be  allowed  to 
prejudice  the  rights  of  an  innocent  defend- 
ant In  the  case  of  Georgia  Southern,  etc, 
R.  Co.  V.  Asmore,  88  Ga.  529,  531,  15  8.  B. 
13,  14  (16  L.  R.  A.  63),  Chief  Justice  Bleck- 
ley, in  the  opinion,  said: 

"If  his  [plaintirs]  failure  to  have  it  [ticket] 
was  due  to  his  own  neglect,  or  to  any  cause  not 
chargeable  to  the  company,  its  agents  or  em- 
ployes, the  tender  of  the  ticket  rate  had  no  rel- 
evancy whatever  to  the  right  of  the  plaintiff  to 
be  carried  or  to  shun  ejection  from  the  cars. 
He  might  as  well  have  tendered  nothing  as  not 
enough.'^ 

From  what  we  have  said  in  consideratloQ 
of  this  case,  we  are  of  opinion  that  a  passen- 
ger who  fails  to  comply  with  a  recognized 
regulation  of  a  carrier  of  passengers,  it  mat- 
ters not  what  may  be  his  excuse  for  his  n^ 
lect  cannot  force  such  carrier,  who  is  with- 
out fault  to  take  him  at  an  amount  named 
by  him  in  lieu  of  his  omission,  where  the 
amount  tendered  does  not  appear  to  be  the 
proper  fare  charged  for  transportation.  For 
it  to  be  otherwise  would  be  allowing  one  to 
force  ui>on  another  any  compromise  without 
regard  to  the  rights  of  the  other.  1  Fetter, 
Carriers  of  Passengers.  The  demurrer  was 
properly  sustained. 

Judgment  afSrmed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent 

a4S  Oa.  229) 

IVBY  et  al.  v.  HARRIS  et  aL    (No.  223.) 
(Supreme  Court  of  Georgia.     Feb.  20,   1015.) 

(Syllabus  hy  the  Oouri.) 

Review  on  Appeal. 

No  error  of  law  is  complained  of,  and  the 
evidence  authorized  the  verdict 

Error  from  Superior  Court  Taliaferro 
County;  B.  F.  Walker,  Judge. 

Action  between  B.  T.  Ivey  and  others  and 
W.  L  Harris  and  others.    From  a  Judgment 
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the  parties  first  mentloiied  bring  error.    Af- 
firmed. 

Hawes  Glond,  of  OrawfordTllle,  and  EL  P. 
Davis,  of  Warrenton,  for  plaintiffs  in  error. 
Saml.  H.  Sibley,  of  Union  Point,  for  defend- 
ants in  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH«  OL  J.»  ab- 
sent 


a43  Oa.  U6) 

MORRIS  T.   DBADWYLBR.     (No.   204.) 
(Supreme  Court  of  Georgia.     Feb.  11,  1915.) 

(8pUa}ni9  ly  '^«  Court.) 

1«  Grant  of  New  Trial. 

There  were  no  errors  in  that  portion  of 
the  court's  charge  excepted  to,  requiring  the 
grant  of  a  new  trial. 

2.  Appeal  and  Error  ^=»1006  — Vkrdiot— 
Eyidbnck-'Approval  bt  Court. 

While  the  testimony  as  to  many  of  the  is- 
sues involved  was  vague,  it  cannot  be  said  that 
the  evidence  as  a  whole,  together  with  the  de- 
ductions which  the  jury  could  legitimately  make 
therefrom,  did  not  authorize  the  verdict;  and, 
this  having  received  the  approval  of  the  trial 
judge,  the  judgment  refusing  a  new  trial  will 
not  be  disturbed  here. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  3860^76,  8^8-3960; 
Dec  U\g.  <8=>1005.] 

Error  from  Superior  Oonrt,  Banks  County ; 
O.  H.  Brand,  Judge. 

Action  between  W.  F.  Morris  and  Mary 
Deadwyler.  From  tbe  judgment,  Morris 
brings  error.    Affirmed. 

W.  A.  CSiarters  and  H.  H.  Perry,  both  of 
GainesYllle,  for  plalntlfT  in  error.  A  J. 
Qriffin,  of  Homer,  and  Cobb  &  Erwin,  of 
Ath«:i8,  for  defendant  In  error. 

BECK,  J.  Judgment  affirmed.  All  the  Jus- 
tloes  concur,  except  FISH,  C.  J.,  absent. 


(143  Oa.  2ffl) 

PENDER6RASS  v.  DUKE. 

DUKE  V.  PENDERGRASS. 
(No.  238.) 

(Supreme  Court  of  Georgia.     Feb.  25,  1915.) 

(Syllahiu  hy  the  Court,) 

1.  New  Trial  ^=»11  —  Extbaobdinabt  Mo- 
tion—Abounds. 

During  the  first  week  of  Jackson  superior 
court  the  case  of  Duke  against  Pendergrass,  the 
same  being  an  equitable  petition  for  specific 
performance,  was  tried.  While  the  jury  was 
out  considering  the  case,  it  having  been  sub- 
naittcd  to  them  under  tne  instructions  of  the 
court,  the  court  took  a  recess  until  the  folio w- 
iii£r  Monday  morning,  counsel  having  consented 
that  the  jury  might  return  a  sealed  verdict.  On 
the  following  Monday  morning,  the  judge  from 
another  circuit  came  on  the  bench  to  preside 
dnring  the  second  week,  and,  the  jury  naving 
returned  a  sealed  verdict,  the  same  was  re- 
ceived and  published,  and  the  losing  party,  the 
plaintiff  in  error  in  the  present  case,  prepared 
a  motion  for  a  new  trial,  a  rule  nisi,  and  an 
order  setting  the  case  down  for  a  hearing  and 
allowing  time  for  the  completion  of  the  motion 


and  a  brief  of  the  evidence.  This  motion  and 
rule  nisi,  and  the  other  orders  that  were  pre- 
pared, were  presented  to  the  jud^ra  presiding 
the  second  week  for  his  signature.  J9e  declined 
to  sign,  on  the  ground  that  he  had  not  tried  the 
case,  being  of  the  opinion  that  the  motion  should 
be  presented  to  the  judge  who  tried  the  case, 
and  the  motion  was  accordingly  presented  by 
counsel  to  that  judge.  He  granted  the  order, 
and  set  the  case  down  for  a  hearing  at  chambers. 
When  it  came  on  for  hearing,  a  motion  to  dis- 
miss the  motion  for  a  new  trial  was  made  by 
the  respondent  in  the  motion.  The  court  ren- 
dered judgment  refusing  to  dismiss  the  motion, 
and  upon  review  this  court  reversed  the  judg- 
ment, overruling  the  motion  to  dismiss  th^  mo- 
tion for  a  new  trial,  holding  that  the  judge  who 
granted  the  rule  nisi  and  the  other  orders  re- 
ferred to  was  without  jurisdiction  to  entertain 
the  motion  for  a  new  trial.  Subsequentlv,  the 
time  for  making  a  motion  for  a  new  trial  hav- 
ing expired,  the  plaintiff  in  error  here  made  an 
extraordinary  motion  for  a  new  trial,  based 
upon  the  grounds  stated  above  and  upon  the 
grounds  of  the  former  motion  for  a  new  triaL 
When  the  extraordinary  motion  came  on  for  a 
hearing,  the  judge  having  jurisdiction  of  the 
case  overruled  the  motion,  ifeld,  the  court  did 
not  err  in  refusing  to  grant  a  new  trial  upon 
this  extraordinary  motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial* 
Cent.  Dig.  §{  14-16;    Dec.  Dig.  «=»11.] 

2.  New  Trial  ^=»11  —  Extbaobdinabt  Mo* 
TiON— Grounds. 

The  mistake  of  the  judge,  to  whom  the  mo- 
tion made  in  term  time  was  presented,  as  to  his 
want  of  jurisdiction  to  entertain  the  motion,  is 
not  ground  for  the  grant  of  a  new  trial  upon 
extraordinary  motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  14-16;    Dec  Dig.  «=9ll.] 

8.  Decision. 

The  foregoing  rulings  necessarily  resulting 
in  an  affirmance  of  the  judgment  of  the  court 
below  on  a  main  bill  of  exceptions,  the  cross- 
bill of  exceptions  will  be  dismissed. 

Error  from  Superior  Court,  Jackson  Coun- 
ty;  J.  B.  Jones,  Judge. 

Action  by  Mrs.  M.  J.  Duke  against  F.  L. 
Pendergrass.  Judgment  for  plaintiff,  and  de* 
fendant  brings  error,  and  plaintiff  files  crosfr* 
bill  of  exceptions.  Affirmed  on  main  bill,  and 
cross-bill  dismissed. 

P.  Cooley  and  Ray  &  Ray,  aU  of  Jefferson, 
for  plaintiff  in  error.  Jno  J.  &  Roy  M.  Strick- 
land and  T.  J.  Shackelford,  all  of  Athens,  and 
J.  A.  B.  Mahaffey,  of  Jefferson,  for  defendant 
in  error. 

PER  CURIAM.  Judgment  affirmed  on  the 
main  bill  of  exceptions.  Cross-bill,  of  excep- 
tions dismissed.  All  the  Justices  concur,  ex- 
cept FISH,  C.  J.,  absent 


a48  Oa.  169) 
McNATT  ▼.  CLAI^KB  BROS.     (No.  194.) 
(Supreme  Court  of  Georgia.     Feb.  11,  1015.) 

(8yUabu9  "by  the  Court.) 

1.  Appeal  and  Errob  ^=>1051>-Evidkncs 
^=:»178»  183— Habmucss  EsbobMIJbbtifiid 
Copt  as  Evidence. 

A  certified  copy  of  the  record  of  a  mort- 
gage, which  has  been  duly  executed  and  record- 
ed in  the  office  of  the  clerk  of  the  superior 
court,  is  admissible  in  evidence  on  the  trial  of 


^=9For  other  cases  see  same  topic  and  KBT-NUMBfiR  in  all  Key -Numbered  Digests  and  Indexes 
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a  case  where  tbe  same  is  relevant,  on  showing 
that  the  original  mortgage  has  been  lost  or 
destroyed. 

(a)  But  sndi  loss  or  destruction  cannot  be 
established  by  a  certificate  of  the  devk  that 
he  has  searched  the  records  of  his  court  and 
can  find  no  record  of  the  foreclosure  of  such 
mortgaire. 

(b}  If  errors  were  committed  by  the  court  in 
admitting  testimony  relating  to  the  loss  or  de- 
struction of  the  mortgage  and  proving  its  ex- 
istence by  parol,  these  are  inconsequential  un- 
der the  tacts  oi  this  case,  because  the  plain- 
tiff admitted  that  the  copy  attached  to  the  cer^ 
tificate  was  a  correct  copy  of  the  mortgage 
whi<£  he  had  taken,  that  he  caused  it  to  be 
foreclosed  and  the  timber  covered  by  it  to  be 
levied  upon  and  sold,  and  that  the  same  was 
purchased  by  him. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4161-4170;  Dec.  Dig.  ^=» 
~  s,  O        ■  *      " 


1051;    Evidence,  Cent  Dig.  §§580-694,  605- 
637;   Dec  Dig.  €=>178,  183.] 

2.  Sales  ^=»460,  472— Altebatioit  of  In- 
BTBUMENTS— Binding  Effect— Conditioh- 
AX  Bills  of  Sale. 

Conditional  bills  of  sale  are  required  by 
the  statute  to  be  in  writing,  in  order  to  be  ef- 
fective against  third  persons.  Parol  alterations 
of  the  contract  are  not  binding  on  third  parties, 
and,  in  a  suit  by  a  vendor  against  a  purchaser 
from  his  vendee,  it  is  incompetent  to  show  that 
tile  vendor  and  vendee  orally  changed  their 
contract  of  conditional  sale,  and  that  the  agent 
of  the  defendant  knew  of  such  change. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Diir.  §§  1348,  1366-1376;  Dec.  Dig.  «=s>460, 
472.] 

8.  Sales   ^=»473— Conditional    Sale— Pob- 

0HA8BB    FBOM    BUTEB  —  NOTICB  —  INSTEUO- 
TIONS. 

A  purchaser  of  personal  property  which 
had  been  previously  sold  under  a  conditional 
contract  of  sale,  properly  executed  and  record- 
ed, wherein  the  title  is  retained  in  the  ven- 
dor until  the  purchase  price  is  paid,  is  bound 
to  inquire  whether  the  purchase  price  of  such 
property  has  been  paid;  otherwise,  he  pur- 
chases at  his  peril. 

[Ed.  Note. — ^Por  other  cases,  see  Sales,  Cent 
Dig.  §§  1377-1390;    Dec  Dig.  <8=>478.] 

4.  Contbacts  ^=5>246  —  Depabtubb  fibom 
Terms— NoTiCB— Necessity— iNSTBtrcnoN . 
Where  parties  to  a  contract,  during  the 
course  of  its  execution,  depart  from  its  terms 
and  receive  or  pay  money  under  such  depar- 
ture, reasonable  notice  must  be  given  to  either 
party  who  has  so  departed  from  its  terms  of  the 
intention  of  the  other  to  rely  upon  the  exact 
terms  of  the  agreement,  before  the  other  can 
recover  for  failure  to  pursue  the  letter  of  the 
contract  Until  such  notice,  the  departure  is 
a  quasi  new  agreement  The  charge  complain- 
ed of  was  not  adjusted  to  the  above  principle. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§1131-1138;   Dec.  Dig.  «=>246.] 

Error  from  Superior  Court,  Mcintosh 
County ;  W.  W.  Sheppard,  Judge. 

Action  by  James  McNatt  against  Clarke 
Brothers.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

E.  J.  Giles,  of  Lyons,  and  Hines  &  Jordan, 
of  Atlanta,  for  plaintiff  in  error.  W.  L.  Clay, 
of  Savannah,  for  defendant  in  error. 

HILL,  J.  [1]  1.  This  is  a  trover  case, 
brought  by  James  McNatt  against  Clarke 
Bros.,  for  the  recovery  of  two  rafts  of  timber, 


of  the  alleged  value  of  $1,673.13.    The  plahi- 
tiff  relies  on  the  retention  of  title  to  the  tim- 
ber In  himself  by  reason  of  a  conditicmal  con- 
tract of  sale  to  certain  timber  on  lands  dd' 
scribed  in  the  contract  executed  on  Januai^ 
22,  1913,  which  was  daly  recorded,  and  in 
which  it  was  provided  that  the  parties  of  the 
second  part,  McBride  ft  Peterson,  in  order  to 
pay  the  purchase  price,  had  the  right  to  cat, 
haul,  and  sell  "to  a  buyer  who  will  make  the 
check  payable  to  the  said  James  McNatt,  who 
hereby  agrees  to  return  to  the  said  parties  of 
the  second  part  one-half  of  the  proceeds  of 
said  check,  in  order  that  the  said  parties  may 
defray  the  expenses  incurred  by  reason  of 
preparing  the  said  timber  for  market    It  is 
further  agreed  by  the  parties  to  this  contract 
that  the  said  James  McNatt  reserves  the  title 
to  the  aforesaid  sawmill  timber  and  control 
and  sale  thereof  until  the  purchase  price 
aforesaid  is  pcdd."    He  insists  that  the  pur- 
chase price  has  not  been  paid,  and  that  prior 
to  the  purchase  by  Clarke  Bros,  they  had 
actaal  notice  through  their  agents  that  he 
claimed  title  to  the  timber  and  that  the  pnr- 
chase  price  had  not  been  paid.    The  defend- 
ants contend  that,  after  McNatt  took  from 
McBride  &  Peterson  a  contract  whereby  Mc- 
Natt retained  in  himself  the  title  to  the  tim- 
ber in  question,  B.  T.  McBride  &  Co.  took  a 
mortgage  on  the  same  timber  to  secure  an  in- 
debtedness to  that  firm;    and  that  McNatt, 
being  a  member  of  the  firm  of  McBride  &  Co., 
by  taking  a  mortgage  to  that  firm  on  property 
to  which  he  held  a  retention  of  title  by  con- 
tract, had  renounced  bis  rights  under  such 
contract,  for  the  reason  that  a  person  cannot 
take  a  mortgage  on  his  own  property.   In  sup- 
port of  this  contention,  they  offered  evid^ice 
to  show  that  the  mortgage  could  not  be  found, 
and  also  certain  parol  testimony  as  to  these 
facts.    Some  of  this  evidence  was  inadmis- 
sible ;  for  instance,  that  of  the  certificate  of 
the  clerk  of  court  which  recited  that  the 
mortgage  foreclosure  could  not  be  found  in 
his  office.    Daniel  v.  Braswell,  113  Qa.  372,  38 
S.  E.  829.    Whatever  errors  may  have  been 
committed  by  the  court  in  receiving  testimony 
relating  to  its  loss  or  destruction  and  proving 
the  mortgage  by  parol  are  inconsequential 
under  the  facts  of  this  case^   because  the 
plaintiff  admitted  that  the  copy  attached  to 
the  certificate  was  a  correct  copy  of  the  mort- 
gage which  he  had  taken,  that  he  had  caused 
the  mortgage  to  be  f  oredosed,  and  the  timber 
to  be  levied  upon  and  sold,  and  that  the  same 
was  purchased  by  him.    The  purpose  of  the 
defendants  being  to  show  that  the  plaintiff 
had  subsequ^itly  relinquished  his  rights  un- 
der the  contract  of  sale  and  acquired  a  nev 
and  distinct  title  by  virtue  of  his  purchase  at 
foreclosure  sale,  as  to  which  title  the  rights 
of  the  defendant  are  claimed  to  be  superior, 
they  would  be  called  upon  to  prove  facts  con- 
stituting such  relinquishment  in  the  ordinary- 
way;   but,  when  the  party  admits  the  facts 


^s»For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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relied  upon  as  being  sncb  proof »  it  would  be 
unnecessary  to  produce  testimony  additional 
to  his  admission.  None  of  tbe  evidence  relied 
upon  by  the  defendants  to  establish  such  re- 
linquishment raised  the  proposition  that 
these  facts  amounted  in  law  to  such  a  renun- 
ciation or  relinquishment  Some  of  the  ob- 
jections are  that  the  method  of  proof  was 
improper  for  the  reasons  assigned. 

The  jury  returned  a  verdict  for  the  defend- 
ants. The  plaintiff  made  a  motion  for  a  new 
trial  on  numerous  grounds,  which  was  over- 
ruled and  he  excepted.  We  will  not  under- 
take to  discuss  each  ground  separately,  as  it 
would  prolong  this  opinion  unduly;  but  we 
will  consider  only  such  grounds  of  the  motion 
as  we  think  are  controlling.  The  case  has 
been  here  before.  Clarke  v.  McNatt,  132  Ola. 
610,  64  S.  EL  795,  26  U  R.  A.  (N.  &)  585. 
Some,  indeed  most,  of  the  questions  raised  by 
the  present  record  were  settled  by  the  deci- 
sion in  the  decision  just  cited;  and  the  ques- 
tion now  is  largely  whether  the  case  was  re- 
tried in  accordance  with  the  rulings  there 
made.  In  at  least  one  particular  which  we 
think  is  controlling,  the  .trial  Judge  miscon- 
ceived the  ruling  there  made ;  ahd  this  error 
will  be  pointed  out  later., 

[2]  2.  Complaint  Is  made  because  the  court 
refused  to  permit  the  plaintiff  and  certain 
witnesses,  while  on  the  stand,  to  testify  in  be- 
balf  of  the  plaintiff  as  to  the  conversations 
liad  with  the  defendants,  or  their  agents,  as 
to  certain  changes  which  had  been  made  oral- 
ly in  the  terms  of  the  conditional  bill  of  sale 
by  the  vendor  and  vendee  subsequently  to  its 
execution.  We  will  not  consider  these  assign- 
ments further  Itian  to  say  that  this  identical 
question  was  decided  when  the  ca^  was  for* 
merly  before  this  court  It  was  there  ex- 
pressly held  that  such  a  contract  could  not 
be  varied  by  a  subsequent  parol  agreement 
between  the  original  vendor  and  vendee;  so  as 
to  affect  third  parties. 

[3]  3.  The  court  instructed  the  jury  as  fol- 
lows: 

•*The  law  recognizes  that  when  a  conditional 
bill  of  sale  or  deed  to  timber,  or  retention  of 
title  to  timber  or  any  other  property,  is  re- 
Jtained  in  the  vendor,  when  the  paper  convey- 
ing the  title  is  of  record,  that  carries  notice 
of  the  retention  of  title.  Now  that  is  true, 
gentlemen,  and  Clarke  Bros.,  or  any  one  else, 
the  public  generally,  would  be  bound  by  such 
notice  as  to  the  retention  of  title;  but  Clarke 
SroB.  or  no  one  else  would  be  bound  to  take 
notice  of  the  fact  that  the  purchase  money 
had  not  been  paid.  In  other  words,  they  are 
not  charged  with  notice  under  that  bill  of  sale 
that  the  purchase  money  for  the  timber  con- 
veyed in  the  biU  of  sale  had  not  been  paid." 

The  plaintiit  in  error  excepts  to  that  por- 
tion of  the  charge  contained  in  the  last  sen- 
tence. We  think  the  charge  is  open  to  the 
criticism  made  on  it  A  purchaser  of  projDer- 
ty  which  has  been  sold  under  a  conditional 
contract  of  sale,  duly  executed  and  recorded, 
where  the  title  has  been  retained  by  the  sell- 
er, is  bound  to  inquire  whether  the  purchase 
money  has  been  paid  or  not,  where  he  has 
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actual  notice  of  the  retention  of  title  by  the 
seller.  This  charge  is  not  in  accordance  with 
the  decision  rendered  when  the  case  was  pre- 
viously before  this  court.  The  whole  purpose 
of  recording  an  instrument  where  the  title  is 
retained  is  to  put  the  world  on  notice  that 
the  purchase  money  is  not  paid;  and  it  Is 
therefore  error  to  Instruct  the  jury  that  a 
purchaser  of  personal  property,  under  such 
circumstances,  is  not  charged^  with  notice, 
under  such  bill  of  sale,  that  the  purchase 
price  of  the  property  has  not  been  paid.  Such 
a  charge  Is  erroneous  and  calculated  to  mis- 
lead the  jury.  See  Clarke  v.  McNatt,  supra. 
It  is  not  a  question  of  tracing  the  money  and 
seeing  that  it  is  paid  or  invested  in  a  certain 
manner,  as  in  the  cases  cited  by  Judge  Dump- 
kin  in  the  Clarke  case,  supra;  but  it  is  a 
question  of  whether  the  purchase  price  for 
the  timber  has  been  paid  at  all.  Surely  it 
cannot  be  said,  where  a  conditional  bill  of 
sale  to  timber,  with  power  of  sale,  has  been 
taken  and  recorded  by  the  vendor,  with  a  re- 
tention of  title  until  the  purchase  money  has 
been  paid,  that  a  purchaser  of  the  timber  is 
not  chargeable  with  notice  that  the  timber 
has  not  been  paid  for,  and  that  he  is  not  put 
upon  inquiry  to  ascertain  that  fact  The 
court  below  had  a  misconception  of  the  deci- 
sion in  the  Clarke  Case,  supra.  There  it  was 
hel^  that  where  the  purchase  price  was  paid 
by  Clarke  Bros,  to  the  vendees,  McBride  & 
Peterson,  exercising  a  powfer  of  sale  confer- 
red by  the  vendor  himself,  it  was  not  neces- 
sary to  trace  the  money  into  the  hands  of  the 
Vendor  who  had  created  such  power  of  sale. 
[4]  4.  The  contract  for  the  sale  of  the  tim- 
ber provided  that  McBride  &  Peterson  could 
cut,  saw,  and  haul  the  timber  and  have  the 
checks  given  in  payment  made  payable  to  Mc- 
Natt, who  would  in  turn  pay  half  of  the  mon- 
ey to  McBride  &  Peterson  in  order  to  defray 
the  expenses  of  manufacturing  the  timber 
into  lumber;  but  there  is  evidence  tending 
to  show  that  McNatt  knew  that  the  checks 
were  not  so  made  out  and  paid,  but,  on  the 
contrary,  that  several  of  the  checks  were 
made  payable  to  McBride  &  Peterson,  and 
that  these  checks  were  accepted  and  indorsed 
by  McNatt,  or  by  McBride  ft  Co.,  of  which 
McNatt  was  a  member,  for  the  lumber  so 
sold.  The  following  charge  of  the  court,  with 
reference  to  this  feature  of  the  case,  was  in- 
accurate and  calculated  to  mislead  the  Jury: 

'*If  McNatt  disrej^arded  the  terms  of  that 
contract  in  any  of  his  actions,  why  he  would  be 
bound  by  that  disregard,  and  the  other  party 
would  have  the  same  right  to  disregard  the 
terms  of  that  contract,  if  McNatt  himself  did 
not  live  up  to  the  requirements  of  that  iCon- 
tract." 

The  rule  is  that  were  the  parties  to  a  con- 
tract, during  the  course  of  its  execution,  to 
depart  from  its  terms  and  receive  or  pay 
money  under  such  departure,  reasonable  no- 
tice must  be  given  to  either  party  who  has  so 
departed  from  its  terms  of  the  Intention  of 
the  other  party  to  rely  upon  the  exact  terms 
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of  the  agreement,  before  the  other  can  recov- 
er for  failure  to  pnrsue  the  letter  of  the  con- 
tract Until  such  notice,  the  departure  is  a 
quasi  new  agreement  Civil  Code,  §  4227; 
Kennesaw  Guano  Co.  v.  Miles  &  Co.,  132  Ga. 
763,  64  S.  B.  1087. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent 


a43  Ga.  23$) 

WALLACE   V.  MATTHBWSON.     (No.   227.) 

(Supreme  Ourt  of  Georgia.     Feb.  22,  1915.) 

(ByUahus  hy  the  Court,) 

1.  Explosives  ^=>8  —  Injubies  to  Child  — 
Neolioent  Keeping — ^Petition. 

In  an  action  for  damages,  the  petition,  as 
amended,  alleged  the  following  in  substance: 
The  defendant,  being  owner  of  a  tract  of  land 
in  a  designated  city,  caused  it  to  be  snbdivided, 
and  a  street  to  be  excavated  and  opened  to  the 
public,  so  as  to  afford  ingress  and  egress  to  a 
described  lot  The  property  was  advertised  for 
sale,  and  the  public  generally  was  invited  upon 
the  premises  for  the  puri)ose  of  inspection.    The 

gzoperty  was  uninclosed  and  vacant,  and  used 
y  children  in  the  neighborhood  as  a  playground, 
and  had  been  continuously  so  used  as  long  as 
one  year  without  objection  from  the  owner. 
Near  the  street,  and  in  such  position  as  to  at- 
tract the  attention  of  children  playing  on  or 
near  the  premises  or  along  the  street,  the  de- 
fendant, through  her  agents  and  servants,  caus- 
ed a  box  of  dynamite  caps  to  be  left  upon  t^e'* 
described  lot^  the  same  being  dangerous  explo- 
sives. The  box  was  practically  open,  and  left 
in  such  manner  as  to  invite  children  to  look  into 
it  and  play  with  its  contents.  The  defendant 
Imew,  or  ought  to  have  known  by  the  exercise 
of  ordinary  care,  that  the  box  was  so  placed 
and  would  attract  the  attention  of  children  who, 
carrying  out  their  childish  instincts^would  han- 
dle and  play  with  the  contents.  The  plaintiff 
was  a  child  about  nine  years  of  age.  On  account 
of  his  youth  and  inexperience,  he  did  not  know 
or  understand  the  dangerous  character  of  the 
contents  of  the  box,  and  on  a  stated  day,  while 
playine  with  his  playmates,  went  upon  the  prop- 
erty* discovered  the  box,  and  picked  from  it 
some  of  the  caps  and  began  to  play  with  them, 
and,  believing  tnem  not  to  be  dangerous  to  han- 
dle, "began  to  hammer  one*'  of  them.  While  in 
his  hand  the  cap  exploded  with  great  violence, 
causing  injury,  and  requiring  the  amputation  of 
several  of  his  fingers.  Other  allegations  were 
that  the  defendant  was  negligent  in  the  follow- 
ing particulars:  (a)  Through  her  agents  and 
employes,  in  leaving  the  box  of  dynamite  caps 
upon  the  premises,  when^  through  her  agents  and 
employes,  she  was  Inviting  the  inspection  of 
the  premises  generally,  (b)  In  not  keeping  the 
premises  in  a  safe  manner  and  in  a  condition 
suited  for  the  purpose  for  which  they  were 
thrown  open  to  thje  public,  (c)  In  failing  to 
securely  box  the  dangerous  explosives,  and  in 
leaving  them  at  a  place  on  the  premises  where 
children,  by  implied  consent  of  the  defendant, 
were  accustomed  to  be ;  the  defendant  knowing, 
by  the  use  of  ordinary  care,  that  children  were 
likely  to  handle  and  play  with  the  contents 
of  the  box.  Held,  that  it  was  erroneous  to  dis- 
miss the  petition  on  general  demuri*er.  Mills 
V.  Central  Ry.  Co.,  140  Ga.  181,  78  S.  E.  816. 
Ann.  Cas.  1914C,  1098;  Powers  v.  Harlow, 
53  Mich.  607,  19  N.  W.  257,  51  Am.  Rep.  154 ; 
Mattson  v.  Minn.,  etc,  R.  Co.,  95  Minn.  477, 
104  N.  W.  443.  70  L.  R.  A.  503,  and  notes,  111 
Am.  St.  Rep.  483,  5  Ann.  Cas.  498,  and  notes ; 
Akin  V.  Bradley  Engineering  ft  Machinery  C3o., 
48  Wash.  97,  92  Pac.  903,  14  L.  R.  A.  (N.  S.) 


586,  and  notes;  Juntti  v.  Oliver  Iron  Mining 
Co.,  119  Minn.  518,  138  N.  W.  673,  42  L.  R. 
A.  (N.  S.)  840,  and  notes ;  Sandeen  v.  Tschider, 
205  Fed.  252,  123  C.  C.  A.  456;  LitUe  v. 
James  McCord  Co.  (Tex.  Civ.  App.)  151  S.  W. 
835  (2). 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  H  4,  5 ;   Dec.  Dig.  <&=s>8.] 

2.  SpIecial  Demubbeb. 

The  grounds  of  special  demurrer  were  not 
ruled  upon  by  the  trial  court 

Error  from  Superior  CJourt,  Fulton  Coun- 
ty ;   Qeo,  L.  Bell,  Judge. 

Action  by  Loy  Wallace,  by  next  friend, 
against  Mrs.  A.  C.  H.  Matthewson.  Judgment 
for  defendant  and  plaintiff  brings  error.  Re- 
versed. 

R.  B.  Blackburn  and  Colquitt  &  Conyers* 
all  of  Atlanta,  for  plaintiff  in  error.  Robt 
C.  &  Philip  EL  Alston,  of  Atlanta,  for  defend- 
ant in  error. 

PER  CURIAM.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  0.  J.,  ab- 
sent 


aiS  Ga.  237) 
WALLACE  V.  MATTHEWSON.  (No.  228.) 
(Supreme  Court  of  Georgia.     Feb.  22,  1916J 

(8yUabu9  5y  the  Court.) 

Loss  OF  Serviced— INJUBT  to  Son. 

This  was  an  action  by  a  father  for  loss  of 
services  of  his  son,  on  account  of  injury  alleged 
to  have  been  caused  by  negligence  of  the  defend- 
ant The  injury  was  the  same  as  that  involved 
in  the  case  of  Wallace  v.  Matthewson,  84  8. 
E.  450.  The  decision  in  that  case  is  controlling 
in  this. 

Error  from  Superior  CJourt,  Fulton  Ooim- 
ty;   Geo.  L.  BeU,  Judge. 

Action  by  R.  M.  Wallace  against  Mrs.  A« 
O.  H.  Matthewson.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

R.  B.  Blackburn  and  Colquitt  &  Conyers, 
all  of  Atlanta,  for  plaintiff  in  error.  Robt. 
C.  &  Philip  H.  Alston,  of  Atlanta,  tor  de- 
fendant in  error. 

PER  (CURIAM.  Judgment  reversed.'  All 
the  Justices  concur,  except  FISH,  C  J.«  alK 
sent 


a48  Oa.  a09> 
WOODS  V.  MAYS  et  aL     (No.  213.) 
(Supreme  Court  of  Georgia.    Feb.  20, 1915.) 

(SyttahuB  hy  the  Court,) 

1.  Tbial  ^=>89— Intboductiow  of  DootniiH- 
TABT  Evidence— Cbbtifioatb  or  Pbotbst. 
When  considered  in  connection  with  the  evi- 
dence of  the  notary  public  who' issued  a  certifi- 
cate of  protest  on  the  paper  sued  on,  the  certifi- 
cate not  having  been  filed  in  court  and  permit- 
ted to  remain  there  as  provided  in  Civ.  Coda 
1910,  S  5S22,  it  was  not  error  to  reject  the  cer- 
tificate from  evidence  when  offered  by  the  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  92-98 :  Dec.  Dig.  <8s3>39.] 


^5»For  other  cases  see  same  topic  and  KB Y-N UMBER  in  all  Key-Numbered  Disests  and  Indexes 
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2.  Retitbai.  or  Invtbuotions. 

The  grounds  of  the  motion  for  new  trial 
which  complained  of  the  omission  to  charge 
without  request,  when  considered  in  connection 
with  the  pleadings  and  the  evidence  and  the 
charge  as  given,  show  no  error  requiring  the 
grant  of  a  new  trial. 

3.  Action  on  Note. 

All  other  questions  raised  In  this  case  are 
controlled  by  the  rulings  in  the  cases  of  Fidel- 
itv  Trust  Co.  ▼.  Mays,  142  6a.  821.  83  S.  E. 
961,  and  Park  ▼.  Mays,  143  Ga.  — ,  84  S.  E.  426. 

Error  from  Superior  Court,  Butts  County ; 
Robt  T.  Daniel,  Judge. 

Action  between  W.  S.  Woods  and  S.  H. 
Mays  and  others.  From  the  judgment,  Woods 
brings  error.    Affirmed. 

W.  B.  Watklns,  of  Jackson,  for  plaintiff 
in  error.  John  R.  L.  Smith,  of  Ma<^>n,  for 
defendants  in  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent on  account  of  sickness. 


(143  Qa.  ao6) 

MANNING  et  aL  t.  SAMS.     (No.  211.) 
(Supreme  Court  of  Georgia.    Feb.  20, 1915.) 

(SyUahus  hy  the  Court.) 

1.  Appeal  and  Bbbob  ^=s>1078— Assigitmsnt 
OF  Ebbob— Abandonment. 

Error  was  assigned  upon  a  judgment  over- 
ruling  the  plaintiffs'  demurrer  to  certain  portions 
of  the  defendant's  answer.  This  assignment  of 
error  was  not  argued  or  referred  to  in  the  brief 
of  counsel  for  plaintiff  in  error,  and,  under  re- 
peated rulings  of  this  court,  will  be  treated  as 
abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  4256-4261 ;  Dec.  Dig.  ^=» 
lOT&J 

2.  Spscinc  Pebfobkanoe  ^=»114  — >  Vendob 
and  pubchaseb  ^=»79,  81— petition— s ale 
"Subject  to  Appboval  of  Titles"— Con- 
8tbucti0n  of  contbaot— reasonable  time. 

In    an  equitable  action  by  the  purchaser 
against  the  seller  for  specific  performance  of  a 
contract  for  the  sale  of  land,  the  petition  de- 
clared upon  the  following  contract:  "Subject  to 
approval  of  titles,  W.  A.  Sams  agrees  to  sell  to 
H.  S.  and  T.  L.  Manning,  and  they  agree  to  buy 
from  him  [then  follows  a  description  of  the  prop- 
erty]   at   and  for  the  sum  of  eleven  thousand 
three  hnndred  dollars,  the  same  to  be  paid  in 
cash  when  the  titles  are  approved  and  made  to 
the  purchasers.    The  vendor  agrees  to  transfer 
with   said   property  without  further  considera- 
tion any  unexpired  insurance  on  said  property. 
Said  property  is  to  be  conveyed  free  from  all 
liens  and   incumbrances.     The  right  of  posses- 
sion subject  to  occupancy  of  present  tenants  at 
tive  the  purchase  money  is  paid  and  title  con- 
veyed.     Signed  in  duplieate  on  this  4th  day  of 
JanuaiT,  1913.    W.  A.  Sams.     H.  S.  Manning. 
T.  L#.  Manning.''    It  was  also  alleged  that  plain- 
tiffs had  stood  ready  to  complete  their  part  of  the 
contract,  and  on  the  10th  day  of  June,  1913,  and 
at  various  times  before  and  after  that  date,  had 
made  a  tender  of  the  purchase  price  and  request- 
ed that  the  defendant  execute  title  to  them  in 
terms  of  the  contract,  that  the  tender  was  contin- 
uous, and  that  the  defendant  refused  to  perform 
his  part  of  the  contract     Held,  that  the  words 
"subject  to  approval  of  titles,"  when  construed  in 
connection  with  the  entire  contract,  mean  that 
the  purchaser  would  inquire  into  the  title  of  the 


seller  and  that,  if  they  approved  his  title,  they 
would  carij  out  the  contract  of  sale.  Middleton 
V.  Findla,  25  Cal.  76.  Under  such  circumstanc- 
es, the  sale  was  inchoate,  but  would  become 
binding  upon  the  seller  if  the  purchasers  should, 
within  a  reasonable  time  (there  being  no  speci- 
fied time  appointed  in  the  contract),  approve  the 
title.  1  Warville  on  Vendors  (2d  Ed.)  {  330; 
2  Warville  on  Vendors,  §  739.  See,  also,  Korth- 
ington-Munger-Pratt  Co.  v.  Farmers*  Gin,  etc., 
Co.,  119  Ga.  851,  47  S.  B.  200.  100  Am.  St 
Rep.  210.' 

(a)  It  cannot  be  said  as  a  matter  of  law  that 
the  time  inter?ening  between  the  date  of  the 
contract  and  the  date  of  the  alleged  tender  was 
an  unreasonable  time  for  approval  of  the  title. 

(b)  The  allegations  that  plaintiffB  tendered  the 
purchase  price  and  demanded  a  conveyance  of 
title  in  terms  of  the  contract  was  the  equiva- 
lent of  an  allegation  of  approval  of  the  title  by 
the  purchasers,  and  the  petition  was  not  subject 
to  demurrer  on  the  ground  that  it  did  not  more 
specifically  allege  that  plaintiffs  approved  the 
title. 

(c)  The  case  differs  from  that  of  Adams  r. 
Bridges,  141  Ga.  418,  81  S.  B.  208,  where  the 
contract  bound  the  seller  to  sell  and  the  vendee 
to  buy  and  make  payment  within  a  specified 
time  on  condition  that  the  titles  were  clear,  and 
in  which  there  was  no  tender  or  payment  until 
after  the  time  had  expired. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent,  Dig.  §|  356-370,  8T2;  Dec.  Di|:. 
^=>114 ;  Vendor  and  Purchaser,  Cent  Die.  Tl 
7,  8, 127-131,  136, 137 ;  Dec  Dig.  «©=>79,  81.] 

Error  from  Superior  Court,  Cobb  County; 
H.  L.  Patterson,  Judge. 

Action  by  H.  S.  Manning  and  others 
against  W.  A.  Sams.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Reversed. 

Gober  &  Jackson,  of  Atianta,  for  plaintiffs 
in  error.  D.  W.  Blair,  of  Marietta,  for  de- 
fendant in  error. 

PER  CURIAM.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent. 

a43  Ga.  206) 
LOUISVILLE  &  N.  R.  CO.  v,  HUGHES. 

(No.  212.) 

(Supreme  Ck>urt  of  Georgia.     Feb.  20,  1016.) 
(Byllabue  hy  the  Court.) 

1.  TbIAL    ^=:9252— iNSTBUOnONS—EVIDXNOS— 

Injubt  to  Land  ~  Negligence  or  Inde- 
pendent CONTBACTOB  ~  LIABILITY  OY  ElC- 
PIjOTEB. 

It  appears  from  a  reading  of  the  petition 
in  thia  case  (which  was  brought  for  the  recov- 
ery of  damages  for  injury  to  lands  of  the  plain- 
tiff, caused  by  throwing  rock  and  other  debris 
thereon  while  making  excavations  for  a  roadbed 
and  for  the  diversion  of  waters  from  their  chan- 
nel and  their  natural  course  of  flowage  upon  the 
lands  of  the  plaintiff)  that  the  suit  was  based 
upon  alleged  tortious  acts  of  the  defendant  and 
of  employes  and  agents  for  whose  acts  of  negli- 
gence the  defendant  was  directly  responsible 
and  liable.  But  under  the  evidence  which  was 
introduced  upon  the  trial,  and  to  the  introduc- 
tion of  which  no  objection  was  offered,  it  ap- 
peared that  the  alleged  tortious  acts  from  which 
the  injuries  complained  of  flowed  were  commit- 
ted, in  large  part,  by  an  independent  contrac- 
tor, as  was  ruled  m  L.  &  N.  R.  Co.  v.  Hughes, 
134  Ga.  75,  67  S.  B.  542,  when  this  case  was 
here  before  for  review.    In  the  decision  in  that 
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case,  in  view  of  the  fkct  that  the  same  waa  re- 
manded for  another  hearing,  this  court  stated 
all  of  the  instances  in  which  the  employer  is 
liable  for  the  negligence  of  the  contractor,  as 
they  are  stated  in  CIt.  Code  1910,  §  4415, 
withont  intending  to  hold  that  all  of  these  pro- 
visions  as  contained  in  the  code  section  should 
be  given  in  charge  to  the  jury,  regardless  of  the 
developments  of  the  case  under  the  evidence 
at  the  new  hearing;  and  the  trial  court  should 
not  have  given  in  charge  to  the  jury  such  of  the 

g revisions  of  that  section  as  were  not  applica- 
le  to  the  case  under  the  evidence. 

(a)  There  was  no  evidence  to  show  that  the 
work  which  the  independent  contractor  was  to 
do  in  the  j^resent  case  was  wrongful  in  itself, 
or,  if  done  in  the  ordinary  manner,  would  re- 
sult in  a  nuisance. 

(b)  Kor  that  any  one  of  the  alleged  wrongful 
acts  of  the  contractor  was  in  any  way  the  vio- 
lation of  a  duty  imposed  by  express  contract 
upon  the  employer,  or.  a  violation  of  a  duty  im- 
posed by  a  statute. 

(c)  Paragraph  5  of  section  4415  was  clearly 
inapplicable*  under  the  ruling  made  when  the 
case  was  previously  before  this  court: 

(d)  However,  paragraph  2  of  section  4415^ 
stating  the  second  instance  in  which  the  em- 
ployer is  liable  for  the  negligence  of  the  con- 
tractor, was  involved,  as  it  was  a  matter  proper 
to  be  submitted  to  the  jury  whether,  as  a  ques- 
tion of  fact,  "according  to  previous  knowledge 
and  experience,  the  work  to  be  done  is  in  its 
nature  dangerous  to  others,  however  carefully 
performed,"  and  the  court  did  not  err  in  charg- 
ing that  provision  of  law,  so  that  the  jury 
might  apply  it  to  the  evidence  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  605,  596-612 ;  Dec  Dig.  <e=s>252.] 

2.  Masteb  and  Sebvant  ^==»315,  824— Inde- 
pendent CONTBACTOB  —  NEGLIGENCE  —  IN- 

BTBnCTION&— NUISANOS— LlABILITT    OF    ElC- 
PLOTEB. 

It  is  provided  in  paragraph  6  of  section 
4415  of  the  Civil  Code  that  'If  the  employer 
ratifies  the  unauthorized  wrong  of  the  independ- 
ent contractor,"  he  is  liable  for  the  negligence 
of  the  contractor.    But  the  application  of  this 

grinciple  should,  by  appropriate  instructions, 
ave  been  limited  to  the  injuries  caused  by  in- 
terference with  the  flowage  of  water,  so  as  to 
cause  it  to  pond  upon  the  plaintiff's  land,  or  to 
seep  into  it  in  such  a  way  as  to  diminish  its 
value.  For  if  the  defendant  accepted  the  work 
so  constructed  by  the  independent  contractor 
as  to  amount  to  a  nuisance,  the  defendant  be- 
came at  once  responsible  for  the  existence  of  the 
nuisance,  under  a  rule  very  similar  to  that 
which  makes  a  principal  responsible  for  unau- 
thorized wrongs  committed  by  his  agent  by  rati- 
fying them.    1  Thompson  on  Negligence,  §  664. 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant.  Cent.  Dig,  §§  1241.  1244-1253,  1255, 
1256,  1265 ;  Dec.  Dig.  <$=»315,  324.] 

3.  Masteb  and  Sebvant  ^=s>332  —  In jubies 
TO  Land  — Instbuctions  — Nbgugbncs  of 
Independent  Contbactob. 

The  court's  instructions  as  contained  in 
several  of  the  excerpts  from  the  charge  com- 
plained of,  as  to  the  measure  of  damages,  both 
for  the  casting  of  rocks  in  the  process  of  blast- 
ing and  for  the  diversion  of  water  from  the  natu- 
ral and  proper  channel  through  which  it  had 
been  accustomed  to  flow,  was  open  to  the  criti- 
cism that  it  allowed  a  recovery  of  damages 
against  the  defendant  for  alleged  tortious  acta 
in  the  respects  referred  to,  which  might  have 
been  the  result  solely  of  the  negligence  of  the 
independent  contractor,  and  which  were  not 
chargeable  to  the  defendant  in  the  present  case 
because  of  any  tortious  act  of  the  defendant 
itself,  or  any  of  its  employes  for  whose  negli- 
gence it  was  directly  responsible,  and  for  which 


the  defendant  was  not  respoBsibleb  because  thej 
fell  within  the  category  of  those  acts  of  the  in- 
dependent contractor  for  which  the  emplover  ia 
not  liable.  The  court,  in  stating  the  rule  for 
the  measure  of  damages,  should  have  more  clear- 
ly required  the  jury  to  s^regate  the  damages 
for  which  the  defendant  was  responsible  from 
those  with  which  it  was  not  chargeable. 

[Ed.  Note.— BV>r  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §i  1274-1277;  Dec  Dig. 
^s»332.j 

4.  Negligence  ^=»54— Pebsons  Liabls— In- 

JTTBIES  to  LANI>— lNSTB0OnON8. 

Under  the  ruling  made  in  this  case  when 
formerly  here,  the  court  did  not  err  in  charging 
as  follows:  ''If  the  grantee  was  guilty  of  any 
tort  or  violation  of  duty  after  the  conveyance, 
causing  injury,  it  would  be  liaUe  for  such  dam- 
ages as  were  shown  to  be  caused  by  its  breadi 
of  duty  or  tortious  conduct,  but  not  because  of 
its  agreement  with  the  grantor  on  the  theory  of 
merger."  But,  as  pointed  out  in  the  preceding 
headnote,  in  certain  portions  of  the  charge 
where  a  specific  application  of  this  principle  is 
made,  the  court  did  not,  with  sufficient  clearness, 
instruct  the  jury  as  to  distinguishing  between 
those  items  of  damages  for  which  the  defend- 
ant is  responsible  and  the  damages  caused  by 
the  tortious  acts  of  the  independent  contractor 
for  which  the  employer  was  not  chargeable. 

[Ed.  Note.— For  other  cases,  see  Negligence* 
Cent.  Dig.  §§  66,  67;  Dec  Dig.  «=>54.1 

5.  Damages  ^=s>217— Tbial  ^=>242— Mkasubb 
— lNSTBUcrrsoN&— Injubdbs  to  Land. 

Complaint  is  made  of  the  following  charge 
of  the  court:    "But  if  you  find  that  the  plaintDf 
could  have  removed  those  rocks  on  the  surface* 
and  those  under  the  surface  did  damage  the 
land,  then  he  would  be  entitled  to  recover  what- 
ever it  would  have  cost  to  remove  the  rocks  oa 
the  surface,  if  not  more  than  the  value  of  the 
land,  and  in  addition  thereto  whatever  damages 
may   have  accrued   to  the   land  by  reason  of 
those  being  under  the  surface,  the  same  being 
the  difference   between  the   value  of  the  land 
without  the  rocks  and  its  value  with  the  rocks 
on  the  land."    As  to  the  measure  of  damages  to 
land  claimed  to  have  arisen  from  the  blasting,  it 
was  error  to  confuse  and  mingle  two  distinct 
rules  so  as  to  have  the  damages  arising  from 
the  same  act  to  the  same  land  measurable  in 
part  in  one  way  and  in  part  in  another  way. 
If  there  were  an  injury  arising  from  blasting 
in  the  construction  of  a  railroadrs  ri^ht  of  way 
by  an  independent  contractor,  and  if  the  rail- 
road sued  was  liable  therefor,  and  there  was 
evidence  tending  to  show   that   the  rock  cast 
upon  the  land  could  be  removed  at  a  reasonable 
cost  less  than  the  value  of  the  land,  the  firsit 
rule  laid  down  in  the  excerpt  from  the  charge 
just  quoted  might  apply;  that  is,  the  measure 
of  damages  would  be  the  reasonable  cost  of  re- 
moval of  the  surface  rock  which  fell  upon  the 
land.     If  there  was  no  actual  removal  of  the 
rock  by  the  landowner,  and  some  of  the  rock 
was  imbedded  in  the  ground  and  some  upon  the 
surface,  so  as  to  make  a  permanent  injury  to 
the  freehold,  the  two  should  not  be  so  divided 
as  to  make  one  measure  as  to  the  surface  rocks 
and  another  measure  as  to  those  which  were 
under  the  surface,  but  the  whole  should  be  con- 
sidered in  determining  whether  the  market  val* 
ue  of  the  land  was  diminished,  and  to  what  ex- 
tent. 

(a)  If  some  part  of  the  land  was  injured,  not 
by  blasting,  but  by  the  diversion  of  water,  so  as 
to  run  upon  it  and  lessen  its  value,  this  would 
fall  within  the  rule  laid  down  in  Athens  Mtg. 
Co.  V.  Rucker,  80  Ga.  291,  4  S,  E.  885.  But 
in  any  event,  if  there  was  more  than  one  element 
of  damage  to  the  land,  in  charging  as  to  th^ 
measure  of  damages  the  jury  should  be  instruct« 
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ed  that  in  no  eTent  conld  the  daznages  to  be  re- 
covered exceed  the  value  of  the  land. 

[Ed.^  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  |§  6(56-659 ;  Dec.  Dig.  «=s>217 ;  Trial, 
Gent  Dig.  Si  50^-576 ;  Dec.  Dig.  <&?s>242.] 

6.  Watbbs  and   Watbb  Ck>irB8K8  ^s>178  — • 

FLOWAQB  —  INJTJBY  TO  LaND  ^PXBUANBNT 

Condition. 

Complaint  is  made  that  the  court,  after  in- 
structing the  jury  that,  if  the  plaintiff  could 
have  lessened  the  damages  by  draining  the  wa- 
ter off  his  land,  he  would  be  entitled  to  such 
amount  for  damages  as  it  would  have  cost  him 
to  dig  ditches  to  carry  the  water  away,  if  not 
more  than  the  value  of  the  land,  erred  m  imme- 
diately adding  to  such  charge  the  following  in- 
fitrucMons:  "If  you  find  he  could  not  have  done 
8o  without  going  upon  the  lands  of  the  defend- 
ant company,  then  he  would  not  be  required  to 
do  that,  and  would  be  entitled  to  such  damage 
aa  was  caused  by  the  water  standing  upon  his 
land,  if  an^,  whether  it  was  a  temporary  or 
permanent  mjury,  the  damage  being  the  differ- 
ence between  the  value  of  the  land  without  the 
water  and  with  the  water  on  it."  While  the 
ezpression  of  the  court  may  not  have  been  exact 
in  referring  to  the  water  on  it  and  the  water 
off  of  it,  yet  if  water  be  wrongfully  diverted  so 
as  to  cause  flowage  upon  the  land  of  another, 
although  some  of  the  overflow  may  have  been 
temporary,  yet  the  permanent  condition  thus 
created,  causing  permanent  or  recurrent  over- 
flow, would  be  considered,  and  the  question 
whether  such  tort  diminished  the  market  value 
of  the  land  would  be  determined. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S§  261-266;  Dec. 
Dig.  «=>17&] 

7.  Waters  and  Wateb  Courses  ^=»179  — 
Flowaoe— Measure  of  Damages— Instruc- 
tions—Rent. 

It  was  inaccurate,  in  charging  the  jury  in 
regard  to  the  measure  of  damages  and  the  form 
of  their  verdict,  to  refer  to  permanent  damages, 
temporary  damages,  and  rent,  as  if  there  were 
three  distinct  subjects,  and  as  if  rent  were 
something  separate  and  distinct  from  temporary 
damages. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |$  244-260,  256- 
259,  263,  264 ;  Dec.  Dig.  <Ss»179.] 

8.  Appbal  and  Error  ^=»M1— f^RssBNTATioN 
Below— Motion  fob  New  Trial— Admis- 
sion OF  Evidence. 

Complaint  is  made  that  the  court  erred  in 
Admitting  certain  documentary  evidence.  But 
this  evidence  is  not  set  forth  literally  or  in  sub- 
stance in  the  ground  of  the  motion,  nor  is  it 
attached  thereto  as  an  exhibit;  and  this  excep- 
tion falls  within  the  rule  that  has  many  times 
been  announced  by  this  court,  to  wit,  that  a 
ground  of  a  motion  for  a  new  trial,  complain- 
ing of  the  admission  of  documentary  evidence, 
'wul  not  be  considered,  unless  the  evidence  ob- 
jected to  is  set  forth,  either  literally  or  in  sub- 
stance, in  the  motion  itself,  or  attached  tiiereto 
an  exhibit. 


[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1743,  1753-1755;  Dec 
Dig.  «8=>301.] 

Error  from  Superior  Court,  Bartow  Coun- 
ty;   A.  W.  Flte,  Judge. 

Action  by  D.  W.  Hughes  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 


John  Lw  Tye,  of  Atlanta,  D.  W.  Blair,  of 
BfCArietta,  and  Neel  &  Keel,  of  C^rtersvlUe, 
for- plaintiff  in  error.    J.  Q.  B.  Erwin,  Jr.,  of 


Calhoun,  and  Thos.  W.  Milner  &  Son,  of  Car- 
tersville,  for  defendant  in  error. 

-BECK,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  FISH,  0.  J.,  absent 

(143  Gft.  1^0) 

HUTCHINSON '  SHOB  CO.  t.  ELKO  MER- 
CANTILE CO.  et  aL    (No.  197.) 

(Supreme  Court  of  Georgia.    Feb.  11,  1915.) 

(ByUahut  by  the  Court.) 

1.  BviDENCB  ^=»840— Admission— Bankbupt- 
GT— Members  of  Fabtnership. 

On  the  trial  of  on  issue  in  the  superior 
court  aa  to  whetber  two  of  four  dfefendanta 
were  members  of  a  mercantile  firm  doing  busi- 
ness under  a  certain  firm  name,  it  was  not  error 
to  admit  la  evidence  a  certified  copy  of  an  in- 
voluntary petition  in  bankruptcy  filed  in  the 
United  States  District  Court  and  the  order  of 
the  referee  therein  adjudicatiDg  the  mercantile 
company  bankrupts,  in  which  petition  and  order 
of  adjudication  it  was  alleged  that  the  firm  was 
composed  of  two  named  members  (other  than 
those  denying  in  the  present  suit  that  they 
were  partners)  and  proof  of  the  debt  now  sued 
on  by  the  plaintlflFs.  in  which  their  affidavit  of 
proof  alleged  that  toe  mercantile  firm  was  com- 
posed of  the  two  partners  admitting  th^n- 
selves  to  be  such. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  !§  1294-1301 ;   Dec.  Dig.  <&=»340.] 

2.  Pabtnebship     ^=s>218  —  Instbuctions  — 

SAIiES. 

Where,  in  such  a  case,  the  sole  issue  was 
whether  two  of  the  four  defendants  sued  were 
partners  of  the  others,  relatively  to  the  plain- 
tiffs, it  was  not  error  for  the  court  to  instruct 
the  jury  tliat  the  question  in  the  case  was 
''partnership  or  no  partnership,"  and  whether 
the  defendants  were  members  ox  the  firm  sued 
at  the  time  the  goods  were  bought  or  were  not. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dicf.  §§  49,  426-428 ;    Dec.  Dig.  <e=s>218.] 

3.  Tbial    ^s9241^Ii7STBncnoNS— Lanouags 
OF  Statute. 

In  instructing  tlie  jury  as  to  what  consti- 
tutes a  partnership  relatively  to  third  persons, 
It  is  not  error  to  instruct  them  in  language 
which  substantially  followed  the  definition  con- 
tained in  Civ.  Code  1910,  §  3158. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  562,  563 ;   Dec.  Dig.  <g=»241.3 

4.   ASSIGNMBKTS  OP  EBBOB— RJEFUSAI.  OF  NbW 

Tbial. 

The  remaining  assignments  of  error  com- 
plain of  the  giving  of  certain  charges  by  the 
court  to  the  jury,  and  are  without  merit.  The 
court  did  not  err  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Houston  Coun- 
ty;   H.  A.  Mathews,  Judge. 

Action  by  the  Hutchinson  Shoe  Company 
against  the  Elko  Mercftntlle  Company  and 
other&  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

F.  Chambers  &  Son,  of  Macon,  H.  E. 
Coates,  of  Hawkinsvllle,  and  Payne  &  Jones, 
of  Atlanta,  for  plaintiff  In  error.  John  P. 
Ross  and  Wallace  Miller,  both  of  Macon,  and 
A.  C.  Riley,  of  Ft  Valley,  for  defendants  In 
error. 

HllXi,  J.  The  HutchlsAon  Shoe  Company 
brought   suit   against  the   Elko   Mercantile 
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Company,  alleging  that  it  was  a  partnership 
composed  of  E.  B.  Davis,  A.  C.  Pate,  Jr.,  L. 
L.  Henderson,  and  E.  P.  Kezar,  and  that  the 
defendants  were  Indebted  to  the  plaintiffs 
a  stated  sum  on  two  promissory  notes  and  on 
an  account,  besides  interest  and  attorneys* 
fees  due  on  the  notes,  which  sums  the  de- 
fendants refused  to  pay.  Two  of  the  de- 
fendants, L.  L.  Henderson  and  E.  P.  Kezar, 
separately  defended  on  the  grounds  that 
they  were  not  members  of  the  partnership 
doing  business  under  the  name  of  the  Elko 
Mercantile  'Company,  and  never  had  been, 
and  that  the  notes  sued  on  were  never  ex- 
ecuted by  them,  nor  by  any  one  authorized 
by  them;  that  the  Elko  Mercantile  Company 
was, a  partnership  composed  of  E.  B.  Davis, 
and  A.  C.  Pate,  Jr.,  and  they,  as  individuals, 
were,  on  the  24th  day  of  October,  1910,  ad- 
judicated bankrupts  in  the  District  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Georgia,  on  a  petition  filed  by  certain 
creditors  of  the  partnership,  in  which  peti- 
tion it  was  alleged  that  the  Elko  Mercantile 
Company  was  a  partnership  composed  of  EI 
B.  Davis  and  A.  C.  Pate,  /r.;  that  the 
Hutchinson  Shoe  Company,  plaintitf  in  the 
instant  case,  with  full  knowledge  of  the 
bankruptcy  proceedings,  and  of  the  fact  that 
the  Elko  Mercantile  Company,  as  a  firm  com- 
posed of  Davis  and  Pate,  Jr.,  had  been  ad- 
judicated bankrupts  therein,  filed  its  proof 
of  debt  in  the  bankruptcy  proceedings,  and 
collected  and  received  from  the  trustees  of 
the  bankrupts  a  dividend  on  its  debt;  that 
in  its  proof  of  debt  so  filed  the  plaintiff 
averred  that  it  was  a  creditor  of  the  Elko 
Mercantile  Company,  a  partnership  compos- 
ed of  E.  B.  Davis  and  A.  C.  Pate,  Jr.,  who 
had  been  adjudicated  bankrupts  in  the  bank- 
ruptcy proceedings ;  and  that  the  debt  prov- 
ed by  the  plaintiff  in  these  proceedings  is  the 
identical  debt  on  which  suit  in  the  ^instant 
case  is  predicated.  Wherefore  it  was  aver- 
red that  the  plaintiff  was  estopped  from  de- 
nying that  the  Elko  Mercantile  Company 
was  a  partnership  composed  of  E.  B.  Davis 
and  A.  C.  Pate,  Jr.,  and  was  bound  by  its 
declaration  on  oath  to  the  effect  that  the  de- 
fendants Henderson  and  Kezar  are  not  mem- 
bers of  the  Elko  Mercantile  Company,  on 
which  declaration  the  plaintiffs  received  a 
dividend  from  the  estate  of  the  bankrupt. 
Henderson  defended  on  the  further  ground 
that  at  the  time  of  the  existence  of  the  al- 
leged partnership,  and  at  the  time  the  debt 
sued  on  is  alleged  to  have  been  contracted, 
he  was  a  minor,  and  that  he  never  entered 
into  any  contract  or  partnership  as  alleged 
in  the  declaration,  or  contracted  the  debt 
sued  on;  and,  if  he  ever  entered  into  such 
contract,  which  he  denies,  he  is  not  bound 
by  it  because  of  his  minority.  The  Jury  re- 
turned a  verdict  in  favor  of  the  defendants. 
A  motion  for  a  new  trial  having  been  over- 
ruled, the  plaintiff  excepted. 

[1]  1.  On  the  trial  of  the  case  a  certified 
copy  of  an  involuntary  petition  in  bankrupt- 


cy filed  against  the  Elko  l^rcantile  €6m- 
pany  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Georgia, 
and  the  order  thereon  of  the  referee  adjudi- 
cating the  Elko  Mercantile  Company  bank- 
rupts, in  which  petition  and  order  of  ad- 
judication it  was  alleged  that  the  firm  was 
composed  of  E.  B.  Davis  and  A.  C.  Pate,  Jr., 
and  proof  of  the  debt  now  sued  on  by  the 
Hutchinson  Shoe  Company,  in  which  affida- 
vit of  proof  it  was  alleged  that  the  firm  so 
adjudicated  bankrupts  was  composed  of  E. 
B.  Davis  and  A.  C.  Pate,  Jr.,  the  affidavit  fol- 
lowing the  petition  and  order  of  adjudica- 
tion, were  admitted  in  evidence  over  the  ob- 
jection of  the  plaintiff.  This  evidence  was 
objected  to  on  the  ground  that  it  was  irrele- 
vant and  did  not  Illustrate  or  throw  any 
light  on  the  case,  and  because  the  proof  of 
claim  was  made  for  the  benefit  of  the  defend- 
ants, the  dividend  received  going  as  a  credit 
on  the  claim,  thereby  inuring  to  the  benefit  of 
the  defendants.  This  evidence  was  not  inad- 
missible for  any  of  the  reasons  assigned.  On 
the  contrary,  we  tbink  the  evidence  was  ad- 
missible as  a  quasi  or  informal  admission, 
though  subject  to  explanation  or  rebuttaL 
Statements  made  in  an  affidavit  by  a  party 
to  a  case  in  court  are  competent  as  audi  ad- 
missions, and  will  be  received  in  another 
cause  where  the  party  against  whom  the  ad- 
mission is  offered  is  a  party.  2  Cham.  Mod. 
L.  Ev.  §  1272 ;  2  Wig.  Ev.  f  1058. 

[2]  2.  The  court  charged  the  jury  as  fol- 
lows: 

"As  I  stated,  gentlemen  of  the  jury,  the  ques- 
tion in  this  case  is  partnership  or  no  partner- 
ship. Were  these  defendants  members  of  the 
firm  at  the  time  the  goods  were  bought,  or  were 
they  not?  That  is  the  question  that  you  are  to 
pass  upon.** 

The  criticism  on  this  charge  is  that  it  re- 
stricted the  inquiry  by  the  jury  too  narrowly 
and  precluded  a  consideration  of  the  theory 
that  the  defendants  were  holding  out  to  the 
world  and  creditors  that  the  deftodants 
would  incorporate  and  do  business  in  the 
corporate  name,  and  prior  to  incorporation 
had  rendered  themselves  liable  to  creditors 
as  partners.  This  contention  is  without  mer- 
it. The  charge  correctly  and  clearly  stated 
the  issue.  The  evidence  for  the  defendants 
tended  to  show  that  they  had  run  notices  in 
the  papers  in  April,  before  this  contract  was 
executed  in  July,  declaring  that  they  were 
not  partners,  and  that  there  was  no  incor- 
poration. This  was  the  sole  issue,  and  the 
trial  judge  clearly  stated  it 

[3]  8.  It  was-  not  error  on  the  trial  for  the 

court  to  charge  the  Jury: 

"Tou  are  familiar  with  what  is  known  ordi- 
narily as  a  partnership  mercantile  business,  and 
it  is  not  necessary  that  I  should  go  into  details 
as  to  that.  It  Is  necessary,  however,  that  all 
the  partners  should  have  a  common  interest  ia 
the  profits  and  losses^  joint  interest  in  the  prof- 
its and  losses,  or  a  joint  Interest  in  the  capital 
stock.** 

This  charge  is  substantially  in  the  lan- 
guage of  CivU  Code,  i  8158,  defining  what  a 
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partnership  is,  relatively  to  third  persons, 
and  is  not  subject  to  the  criticism  that  it 
does  not  correctly  state  what  constitutes  a 
partnership  as  to  third  persons.  For  an 
elaborate  discussion  of  what  constitutes  a 
partnership,  see  the  opinion  of  Mr.  Justice 
Lumpkin  In  the  case  of  Floyd  v.  Kickllghter, 
139  Ga.  133-135,  76  S.  B.  1011. 

[4]  4.  The  other  assignments  of  error,  com- 
plaining of  certain  instructions  giren  the 
jury  by  th^  court,  are  without  substantial 
merit,  and  the  court  did  not  err  in  refusing  a 
new  triaL 

Judgment  affirmed.  All  the  Justices  con- 
Gfor,  except  FISH,  O.  J.*  absent 


a43  Qa.  21Q) 

ABIPEKA  SAWMIUiS  ▼.  GEORGIA  SUP- 
PLY CO.    (No.  215.) 

(Supreme  Court  of  Georgia.    Feb.  20,  1915.) 

(Byllahua  by  the  Court,) 

L  EVIDENOB   <S=»318— Heabsat— Letteb. 

It  appearing  from  the  record  in  this  case 
that  the  defendant  company,  operating  a  saw- 
mill, entered  iato  a  contract  with  the  plaintiff 
for  the  furnishing  of  certain  materials  and  la- 
bor, and  for  the  constmction  and  installation 
of  a  certain  mechanical  appliance  or  appliances 
constituting  a  system  for  the  transmission  of 
power  known  as  the  American  rope  drive  sys- 
tem, which  was  subseouently  changed  to  a  sys- 
tem known  as  the  English  rope  drive  system,  by 
agreement  of  the  parties  to  this  case,  and  a  cer- 
tain company  engaged  in  the  manufacture  of 
the  materials  which  went  into  the  rope  drive 
system  referred  to,  which  latter  companv  also 
furnished  skilled  labor  for  the  installation  of 
the  system,  the  plaintiff  in  the  case  at  bar  be- 
ing the  sales  agent  of  the  manufacturing  com- 
pany referred  to,  held  it  was  error  for  the 
court  to  admit  in  evidence  a  letter  from  a  sales- 
man of  the  plaintiff,  written  to  Uie  manufacture 
ioB  company,  which  would  tend  to  prove  that 
the  defendant  had  decided  to  buy  the  rope  drive 
system,  which  was  actually  installed  upon  the 
aidvice  and  representations  of  a  person  not  con- 
nected with  the  manufacturing  company  or  the 
plaintiff  company,  and  that  in  making  the  pur- 
chase the  defendant's  agent  relied  upon  the  rep- 
resentations o^  this  other  person,  rather  than 
upon  a  warranty  of  the  vendor.  This  letter 
"was  open  to  the  objection  that  it  was  hearsay. 
and  the  defendant  could  not  have  been  bound 
by  any  representations  made  in  it 

(a)  This  ruling  is  applicable  to  other  written 
communications  from  the  salesman  of  the  plain- 
tiff to  the  manufacturing  company,  which  were 
duly  objected  to,  and  the  contents  of  which  do 
not  appear  to  have  been  disclosed  to  the  defend- 
ant or  its  agent  before  the  execution  of  the  con- 
tract of  purchase. 

[Ed.  Note.—For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1193-1200 ;   Dec.  Dig.  <g=»318.] 

2.   Evidence  ^=>318  —  Heabsay  Evidence  — 
Adicissibiutt. 

In  was  error  to  admit  a  letter,  apparently 
ivritten  after  the  execution  of  the  contract  for 
the  purciiase  of  the  system  of  power  transmis- 
Bion,  from  the  manufacturing  company  to  the 
salesman  of  the  plaintiff,  in  which  the  manufac- 
turing company  called  attention  to  certain  de- 
fects in  the  system  actually  ordered  and  the  ad- 
vantages of  another  system,  the  purchase  of 
-wbich  was  strongly  recommended.  If  this  let- 
ter was  actually  shown  to  the  purchasing  agent 
of  the  defendant  before  the  execution  of  the  con- 
tract of  purchase,  that  can  be  made  to  appear 


upon  the  next  trial;  or,  if  the  evidence  as  to 
whether  it  was  exhibited  to  the  agent  of  the  de- 
fendant is  conflicting,  that  can  be  left  to  the 
jury  with  appropriate  instructions. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1193-1200 ;   Dec  Dig.  «g=s>318.] 

3.  TaiAL  ^=»191—lN8TBU0Ti0N&— Assumption 
OP  Fact. 

Changes  of  the  court  which  assumed  that 
the  contents  of  the  letter  last  referred  to  were 
known  to  the  defendant  company  or  its  agents 
before  the  execution  of  the  contract  of  purchase 
should  not  have  been  given  without  also  in- 
structing the  jury  that  the  legal  principles  con- 
tained in  the  charges  referred  to  were  appHca- 
ble  only  in  case  the  contents  of  the  letter  last 
referred  to  were  known  to  the  defendant  or  its 
agents  before  entering  into  the  contract  of  pur- 
chase. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §§  420-431,  435 ;   Dec.  Dig.  <e=s>191.1 

4.  Evidence   ^=s»271— Sei«f-Sebvinq   Decla- 
ration-Sales. 

A  telegram  from  the  manufacturing  com- 
pany to  the  defendant  stating  that  the  sender 
of  the  telegram  had  cautioned  the  defendant 
about  certain  defects  in  the  system  as  installed 
should  have  been  excluded  on  the  ground  that  it 
was  a  mere  self-serving  declarauon. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  1068-1079,  1081-1104 ;  Dec.  Dig. 
<8=>271.1 

5.  Sales  <0 110  — AonoN  tob  Pbicb  — Bvi- 

DENCE— ADMISSLBILITT. 

The  testimony  of  a  witness  for  the  plain- 
tiir  that  "he  could  have  turned  the  grooves 
which  he  put  in  the  wheels  one-half  inch  deep- 
er if  he  had  been  requested  to  do  so,  and  that  he 
could  have  made  them  a  *V'  shape  instead  of  a 
'U'  shape,  as  appeared  on  the  template  which 
had  been  furnished  him  by  the  Dodge  Manufac- 
turing Company,  but  no  request  was  made  of 
him  to  make  any  change  in  form  or  depth  of 
the  groove."  should  have  been  excluded;  it 
not  appeanng  that  there  was  any  duty  upon  the 
defendant  or  any  of  its  agents  to  suggest  the 
changes  in  the  system  as  installed,  or  that  it 
would  have  been  proper  for  them  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S§  1261-1276 ;   Dec  Dig.  «s>440.] 

6.  Evidence  ^=>379— Documentabt  Evidence 
—Blue  Prints. 

A  certain  blueprint  issued  by  the  manufac- 
turing company  illustrating  what  were  proper 
grooves  in  the  rope  drive  system  which  was  or- 
dered by  the  defendant,  and  which  was  offered 
in  evidence  bv  the  defendant,  should  have  been 
admitted,  as  it  tended  to  illustrate  the  question 
whether  or  not  the  system  actually  installed 
was  the  system  contemplated  in  the  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  §  1656;    Dec.  Dig.  <©=5>379.1 

7.  Sales  ^s»446— Waives  of  Defects— Ao- 

OBFTANOE— InSTBUCTION  . 

The  court  erred  in  charging  the  jury  that, 
if  they  should  "find  the  goods  involved  in  this 
case,  sold  to  the  defendant,  were  not  of  the  kind 
or  quality  ordered,  but  that,  after  knowledge 
of  the  fact  that  they  were  not  of  such  quality 
or  character,  if  you  so  find,  defendant  received 
same  and  retained  the  goods,  and  dealt  with 
them  as  its  own,  such  conduct  will  amount  to 
an  acceptance,  and  will  be  a  waiver  of  the  de- 
fects so  discovered,  and  under  such  circumstanc- 
es any  defects  so  discovered  could  not  be  plead- 
ed in  abatement  of  the  purchase  price."  While 
such  a  charge  might  be  applicable  in  a  case  in- 
v(^ving  the  mere  sale  of  goods  and  material, 
where  |the  purchaser  refused  to  pay  for  the 
same  after  accepting  them,  it  was  not  applicable 
in  the  present  case,  which,  while  it  does  to  a 
certain  extent  involve  the  sale  of  goods  and  ma- 
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terials,  inyolves  the  more  important  element 
of  proper  combination,  through  skilled  labor,  of 
the  goods  And  materials  into  a  properly  con- 
strncted  system  for  the  transmission  of  power. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  1309-1317;    Dec.  Dig.  it=>446.] 

8.  Assignments  of  Ebbob. 

Except  as  indicated  in  the  forgoing  head- 
notes,  ttie  assignments  of  error  were  without 
merit,  and  it  is  unnecessary  to  discuss  them. 

E2rror  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  by  the  Georgia  Supply  Company 
agalDst  the  Aripeka  Sawmills.  Judgment 
for  plaintlfl,  and  defendant  brings  error.  Be- 
Tersed. 

Colquitt  &  Conyers,  of  Atlanta,  for  plaintiff 
in  error.  King,  Spalding  &  Underwood,  of 
Atlanta,  for  defendant  in  error* 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  FISH,  C  J.,  absent 
on  account  of  sickness. 


a^S  Ga.  192) 

CABEY  et  aL  t.  CITY  OF  ATLANTA  et  aL 

(No.  210.) 

(Supreme  C!oart  of  Georgia.     Feb.  12,  1915.) 

(ByUabuM  Jty  the  OowrtJ 

1.  iNJuncnoN  ^=9114— Pasties— Bond  fob 

TiTLB—POSSESSION. 

Where  an  owner  of  a  city  lot  makes  a  con- 
tract of  sale,  and,  upon  payment  of  a  part  of 
the  purchase  money,  executes  a  bond  for  title, 
and  places  the  purchaser  in  possession,  the  obli- 
gor and  the  obligee  are  proper  parties  to  a  suit 
against  the  city  to  enjoin  an  illegal  interfer- 
ence with  the  possession  of  Uie  property.  BV>rd 
T.  Commercial  Industrial  Co.,  132  GkL  844,  63 
S.  E.  1120. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §§  202-220;    Dea  Dig.  <©=>114.] 

2.  Injunction  ^=:9l06— Pbosbcutions  undeb 
Void  Obdinanob. 

While  equity  will  not  ordinarDy  enjoin  a 
criminal  prosecution  (Geor^a  Bailway  &  Elec- 
tric Co.  ▼.  Oakland  City,  129  Ga.  576,  50  S.  E. 
206),  yet,  where  repeated  prosecutions  are  threat- 
ened under  a  void  municipal  ordinance,  and  the 
effect  of  such  prosecutions  would  tend  to  injure 
or  destroy  the  property  of  the  person  so  prose- 
cuted, or  deprive  nim  of  the  legitimate  enjoy- 
ment of  his  property,  equity  will  entertain  a  suit 
to  inquire  into  the  validity  of  the  ordinance,  and 
enjoin  its  enforcement  (Hasbrouck  y.  Bondurant, 
127  Ga.  220.  56  S.  E.  241 :  Outsinger  v.  Atianta, 
142  Ga.  555,  83  S,  E.  263). 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §§  178,  179 ;  Dec.  Dig.  <©=>105.] 

3.  (Constitution Ai,  Law   ^s»277— Dub  Pbo- 

GESS— OBDINANCB—BaCI!>— DiSCBIMINATION. 

Sections  1  and  2  of  the  ordinance  of  the  city 
of  Atlanta,  adopted  June  16,  1013,  and  the 
corresponding  sections  of  an  amendment  thereto, 
adopted  November  3,  1913,  prohibiting  white 
persons  and  colored  persons  from  residing  in  the 
same  block,  deny  the  inherent  right  of  a  person 
to  acquire,  enjoy,  and  dispose  of  property,  and 
for  this  reason  are  violative  of  the  due  process 
clause  of  the  federal  and  state  Constitutions. 

[Ed.  Note.— For  other  cases,  see  CJonstitution- 
al  Law,  Cent  Dig.  §§  762,  766,  949 ;  Dec.  Dig. 
«=s>277.] 


Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  by  John  Carey  and  others  against 
the  aty  of  Atlanta  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Beversed.  i 

Geo.  Westmoreland,  of  Atlanta,  for  plain* 
tiffs  in  error.  J.  L.  Mayson  and  W.  D.  Ellis, 
Jr.,  both  of  Atlanta,  for  defendants  in  error. 

ATKINSON,  J.  [1,2]  1,  2.  The  mlingB  an- 
nounced in  the  first  and  second  headnotes  do 
not  require  elaboratton. 

[3]  3.  The  assignment  of  error  complained 
of  the  Judgment  of  the  trial  court  refusing 
to  grant  an  interlocutory  injunction*  The 
controlling  question  is  as  to  the  constitution- 
ality of  an  ordinance  of  the  dtj  of  Atlanta 
which  provides  for  the  segregation  of  resi- 
dences, the  design  of  the  ordinance  being  to 
require  white  persons  and  persons  of  color 
to  reside  in  separate  blocks.  It  appears  from 
the  pleadings  and  evidence  that  the  ordi- 
nance was  adopted  on  June  16,  1913,  and 
amended  on  November  8,  1913.  On  October 
1,  1913,  one  of  the  plaintiffs,  a  colored  per- 
son, purchased  a  lot  and  house  from  a  white 
person,  in  which  the  latter  resided.  The 
property  was  located  in  a  block  occupied  by 
white  and  colored  persons.  A  white  person 
resided  on  a  lot  adjoining  the  one  purchased 
as  above  mentioned.  On  December  9,  1913, 
the  plaintiff  above  mentioned  contracted  to 
sell  the  lot  at  an  advanced  price  to  the  other 
plaintiff,  and  executed  a  bond  for  title.  The 
former  white  owner  having  moved  out,  the 
obligee  in  the  bond  for  title,  who  contemplat- 
ed taking  up  his  future  residence  In  the 
house,  caused  the  same  to  be  temporarily 
rented  to  a  colored  person,  and  received  one 
month's  rent  When  the  tenant  moved  in, 
the  white  proprietor  of  the  adjoining  resi- 
dence objected  to  the  occupancy  of  the  house 
by  a  colored  person,  andf  upon  notice  from 
the  chief  of  police  that  a  case  would  be  made 
against  the  tenant  under  the  ordinance,  the 
latter  moved  out,  and  the  plaintiff  was  re- 
quired to  refund  the  money  paid  for  rent. 
The  plaintiff  was  also  notified  by  the  chief 
of  police  that  the  ordinance  would  be  en- 
forced against  him,  or  any  other  colored  per- 
son, who  attempted  to  occupy  the  dwelling 
as  a  residence,  upon  objection  being  orged 
by  the  adjoining  white  proprietor. 

The  particular  parts  of  the  ordinance  com- 
plained of  as  being  unconstitutional  are  sees- 
tions  1  and  2  of  the  orij;lnal  ordinance,  and. 
the  corresponding  sections  of  the  amendment. 
These  are  alleged  to  be  void,  because  they 
(a)  deprive  the  plaintiffs  of  the  use  and  en- 
joyment of  their  property,  (b)  deprive  tlie 
plaintiffs  of  their  property  rights  without 
due  process  of  law,  and  (c)  delegate  to  in- 
dividuals the  right  to  say  how  the  plalntftEe 
shall  use  their  property.  By  amendment  to 
the  petition  it  was  charged  that  these  pxt>» 
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Tisions  of  the  ordinance  were  void  as  being 
violative  of  article  1,  i  1,  pars.  2  and  3,  of 
the  Constitntion  of  this  state  (Civil  Code,  {§ 
6358,  6359),  which  declare  that  protection  to 
person  and  property  is  the  paramount  duty 
of  government,  and  shall  be  impartial  and 
complete;  and  that  "no  person  shall  be  de- 
prived of  life,  liberty,  or  property,  except  by 
due  process  of  law.*'  The  ordinance  was 
also  charged  to  be -violative  of  the  Constitu- 
tion of  the  United  States,  as  contained  in 
the  fourteenth  amendment  (Civil  Code,  | 
6700),  which  declares  that: 

"AU  persons  bom  oi'  naturalized  in  the  United 
States,  and  subject  to  the  Jurisdiction  thereof, 
are  citisens  of  the  United  States,  and  of  the  state 
wherein  they  reside.  No  state  shall  make  or  en- 
force any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States; 
nor  shall  any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  Jurisdiction 
the  equal  protection  of  the  laws." 

The  ordinance  in  its  entirety  was  as  fbl- 
lows: 

"An  ordinance  for  preserving  peace,  prevent- 
ing conflict  and  ill  feeling  between  the  white  and 
colored  races,  and  promoting  the  general  wel- 
fare of  the  city,  by  providing  for  the  use  of  sep- 
arate blocks  by  wnite  and  colored  people  for  ren- 
dences,  and  for  other  purposes.    *    *    * 

^'Section  1.  That  from  and  after  the  approval 
of  this  ordinance  it  shall  be  unlawful  for  any 
white  person  to  move  into  or  use  as  a  residence 
or  place  of  abode  any  house,  building,  or  struc- 
ture, or  any  part  of  a  house,  building,  or  struc- 
ture situated  or  located  on  any  block  as  herein- 
after defined  in  section  4,  on  which  block  the 
house,  building,  or  structures.  In  whole  or  in  part 
shall  be  occupied  or  used  as  residences  or  places 
of  abode  by  colored  persons,  otherwise  than  as 
provided  in  section  3  hereof.  The  block  into 
which  white  persons  are  herein  forbidden  to 
move  or  occupy,  being  occupied  or  used  by  color- 
ed persons  as  herein  set  forth,  shall  be  deemed 
a  ^Colored  Block'  for  the  purposes  of  this  ordi- 
nance. 

^Sec  2.  That  from  and  after  the  approval  of 
this  ordinance  it  shall  be  unlawful  for  any  col- 
ored person  to  move  into,  or  use  as  a  residence 
or  place  of  abode,  any  house,  building,  or  struc- 
ture, or  any  part  of  a  house,  building,  or  strue- 
ture  situated  or  located  on  any  block  as  herein- 
after defined  in  section  4,  on  which  block  the 
liouses,  buildings,  or  structures  shall  be  occupied 
or  used  as  residences  or  places  of  abode  by  white 
persons,  otherwise  tiian  as  provided  in  section  3 
hereof.  The  block  into  which  colored  persons 
are  herein  forbidden  to  move  or  occupy,  being 
occupied  by  white  persons  as  herein  set  forth, 
■hall  be  deemed  a  'White  Block*  for  the  purposes 
of  this  ordinance. 

"Sec.  3.  That  nothing  in  either  of  the  preced- 
ing sections  shall  be  construed  or  defined  to  pre- 
vent domestic  servants  from  residing  in  tiie 
liouse  or  building  wherein  they  are  employed  or 
upon  the  same  lots  with  the  houses  or  buildings 
^vhich  thev  serve 

''Sec.  4.  That  the  word  'Block,*  as  used  in  this 
ordinance,  is  hereby  defined  to  mean  that  portion 
of  any  street  or  alley  together  with  the  lots 
abutting  on  same,  whether  or  not,  and  upon  both 
sides  thereof,  between  the  two  adjacent  Inter- 
aecting  or  crossing  streets.  In  case  either  of 
■aid  adjacent  streets  intersect  bnt  do  not  cross 
tbe  street  upon  which  the  block  in  question  may 
be  located  the  lots  improved  or  unimproved, 
apon  the  side  of  the  last-mentioned  street,  to  wit, 
the  street  facing  tiie  intersecting  street,  shad 
be  indnded  in  the  block  between  the  two  adja- 
ocikt  intersecting  crossing  streets,  without  ref- 


erence to  the  street  which  runs  to  said  block  but 
does  not  cross  same.  0>mer  lots,  improved  or 
unimproved,  shall  be  deemed  located  in  the 
block  upon  the  street  on  which  they  front  or  are 
intended  to  front  when  improved.  In  using  the 
word  'lots*  in  this  section  it  is  intended  to  in- 
clude the  houses  on  same  where  such  lots  arc  im- 
proved. 

"Sec.  6.  That  any  person  violating  the  provi- 
sions of  sections  1  or  2  of  this  ordinance  shall,  on 
conviction  in  the  recorder's  court,  be  deemed 
guilty  of  an  offense  and  be  punished  by  a  fine  not 
exceeding  one  hundred  dollars,  or  sentenced  to 
work  on  the  public  works  for  not  exceeding  thirty 
days,  either  or  both' punishments  to  be  inflicted  in 
the  discretion  of  tiie  recorder,  and  each  day's  vio- 
lation of  the  ordinance  to  be  considered  a  sepa- 
rate offense. 

"Sec.  6.  That,  upon  the  approval  of  this  ordi- 
nance: any  person  desiring  to  build  or  erect,  for 
himself  or  as  agent  for  another,  any  building  or 
structure  to  be  used  as  residence  or  place  of 
abode  upon  proper^  situated  in  any  block,  as 
defined  in  section  4  hereof,  and  within  which 
there  are  no  houses,  buildings,  or  structures  used 
as  residences,  or  otherwise  vacant  property,  shaljl, 
in  the  application  for  a  permit  to  the  building 
inspector  declare  that  sucn  houses  or  structures 
for  which  a  permit  is  asked  are  to  be  used  as 
residences  or  places  of  abode  for  white  persons 
or  for  colored  persons.  Upon  the  filing  of  said 
application  the  building  inspector  shall  order  the 
same  published  for  two  successive  weeks  in  one 
of  the  daily  newspapers  of  the  city  of  Atlanta, 
calling  particular  attention  to  said  notice,  and 
the  fact  that  the  house,  building,  or  structure 
propoeed  to  be  built  or  erected  are  to  be  used  as 
residences  by  white  people  or  by  colored  people, 
as  the  case  may  be ;  and  unless  within  five  day's 
from  the  date  of  the  last  publication  thereof  pro- 
test be  made,  in  writing,  to  the  building  inspeo- 
tor  by  a  majority  of  the  property  owners  of  said 
lot  against  the  use  mentioned  in  said  notice^ 
the  permit  desired  shall  issue,  if  in  other  re- 
spects said  application  be  in  conformity  with  tbe 
ordinances  of  the  dty.  Thereafter  all  houses, 
buildings,  or  structures  erected  for  bouses  or 
residences  or  places  of  abode^  and  all  houses, 
buildings,  or  structures  in  said  lot  erected  for 
other  purposes,  but  which  it  may  be  desired  to 
use  as  residences  or  places  of  abode,  shall  be  so 
used,  either  as  rendences  or  places  of  abode, 
for  white  persons  or  for  colored  persons,  as 
may  be  determined  by  the  permit  granted  in 
the  manner  hereinbefore  provided.  Any  person 
or  persons  moving  into  or  using  as  residences  or 
places  of  abode  any  of  such  houses,  buildings,  or 
structures,  or  anv  part  thereof,  contrary  to  the 
classification  as  fixed  in  the  manner  herein  pro- 
vided, and  set  out  in  said  permit,  shall  be  guilty 
of  an  offense  punished  in  the  same  manner  as 
provided  in  section  6  of  this  ordinance.  If,  how- 
ever, tiie  majority  of  the  property  owners  In 
said  lot  in  which  the  proposed  building  or  struc- 
ture is  to  be  erected  and  for  which  permit  is  ask- 
ed, as  above  provided,  shall  protest  against  said 
house,  building,  or  structure  in  the  manner 
above  provided,  then  in  such  case  no  permit  shall 
issue  on  said  application  for  the  erection  of  a 
building  or  house  or  structure  for  the  use  set 
out  in  said  application.  The  provisions  of  this 
section  are  intended  to  provide  a  method  by 
which  a  block  which  is  vacant  may  be  improved 
and  by  which  its  use  for  either  white  or  colored 
person  may  be  determined. 

"Sec.  7.  That  wherever  after  the  passage  of 
this  ordinance  a  majority  of  the  owners  of  either 
real  or  leasehold  property  In  any  block  which  is 
subject  to  the  operation  of  sections  1  and  2  of 
this  ordinance  shall  make  application  in  writing 
to  the  building  inspector,  requesting  that  he  de- 
clare the  house  in  said  lot  to  be  open  for  occu- 
pancy thereafter  by  either  white  or  colored 
persons,  it  shall  be  the  duty  of  tiie  building  in- 
spector to  notify  the  board  of  police  commission- 
ers tiiat  said  block  is  not  longer  subject  to  sec- 
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tioDS  1  and  2  of  this  ordinance,  as  the  case  may 
be.  Upon  the  filing  of  said  application,  as  above 
provided,  with  the  building  inspector,  either 
white  persons  or  colored  persons  moving  into  or 
using  as  places  of  abode  or  residences  the  houses 
and  buildings  in  said  block  shall  not  be  subject 
to  the  penalties  provided  for  in  this  ordinance. 
Provided,  however,  that  if  at  any  time  thereafter 
said  block  shall  be  occupied  entirely  by  white 
persons,  to  wit,  all  the  residences  thereof  shall 
be  either  white  or  colored,  then  said  block  shall 
thereupon  immediately  become  subject  to  the 
provisions  of  the  other  sections  of  this  ordinance 
with  reference  to  white  blocks  or  black  blocks 
respectively,  that  is,  if  white  persons  entirely  oc- 
cupy said  blocks,  then  it  shall  thereafter  be  a 
white  block,  and  if  colored  persons  entirely  oc- 
cupy said  block,  then  it  shall  thereafter  be  a  black 
block  and  subject  to  the  provisions  of  this  ordi- 
nances with  reference  to  white  and  black  blocks. 
''Amended  by  Alderman  Nutting:  Be  it  ordain- 
ed by  the  mayor  and  general  council,  that  the 
pending  ordinance  in  re  segregation  of  races  be 
amended  as  follows:  That  no  provisions  of  the 
foregoing  ordinance  shall  cause  any  change  in 
the  status  of  the  races  as  to  present  occupancy 
or  ownership,  and  no  member  of  either  race  shall 
be  forced  to  move  from  any  present  location;  but 
that  entire  ordinance  shall  be  operative  .as  the 
future.  That  all  ordinances  and  parts  of  or- 
dinances in  conflict  with  this  ordinance  be  and 
the  same  are  hereby  repealed.*' 

A  further  amendment  was  as  follows: 

"That  the  ordinance  adopted  by  the  general 
council  on  the  16th  day  of  June,  1913,  and  ap- 
proved by  the  Honorable  J.  6.  Woodward,  may- 
or, on  the  17th  day  of  June,  1913,  providing  for 
the  nse  of  separate  blocks  by  white  and  colored 
people  for  residences  and  for  other  purposes  be 
amended  by  adding  thereto  the  following  sec- 
tions: 

'^Section  1.  That  from  and  after  the  approval 
of  this  ordinance  it  shall  be  unlawful  for  any 
colored  person  to  move  into,  or  use  as  a  resi- 
d^ce  or  place  of  abode,  any  house,  building,  or 
structure,  or  any  part  qf  a  house,  building,  or 
structure  situated  or  located  except  as  provided 
in  said  original  ordinance,  which  said  house, 
building,  or  structure  has  previously  been  occu- 
pied b^  white  people,  and  where  white  people  are 
still  living  in  houses  or  buildings  adjoining  the 
same,  without  the  consent  of  Uie  white  people 
living  in  said  adjoining  house  or  buildings. 

"Sec.  2.  That  from  and  after  the  approval  of 
this  ordinance  it  shall  be  unlawful  for  any  white 
person  to  move  into,  or  use  as  a  residence  or 
place  of  abode,  any  house,  building,  or  structure, 
or  any  part  of  a  house,  building,  or  structure 
situated  or  located  except  as  provided  in  said 
original  ordinance,  which  said  house,  building, 
or  structure  has  previously  been  occupied  by 
colored  people,  and  where  colored  people  are  still 
living  in  houses  or  buildings  adjoining  the  same, 
without  the  consent  of  the  colored  people  living 
in  said  adjoining  houses  or  buildings. 

"Sec.  3.  The  penalty  for  violation  of  the  pre- 
tIous  sections  shall  be  as  provided  in  section  6 
of  said  original  ordinance. 

Under  the  operation  of  sections  1  and  2 
of  the  original  ordinance,  and  the  corre- 
sponding sections  of  the  amendment,  the  fol- 
lowing result  could  be  brought  about:  As- 
suming that  in  any  mixed  block — ^that  is, 
one  occupied  by  both  white  and  colored  per- 
sona— there  are  three  adjacent  lots  owned 
by  separate  persons,  each  of  whom  resides 
on  his  lot,  and  that  the  proprietor  of  the 
middle  lot  be  a  white  person,  and  that  the 
proprietor  on  one  side  be  a  white  person  and 
the  proprietor  on  the  other  be  a  colored  per- 
son: If  the  middle  proprietor  should  desire 
to  move  out  and  substitute  a  colored  tenant, 


he  could  not  do  so  if  the  adjacent  white 
proprietor  objected ;   or  if  he  should  sell  to 
a  colored  person   the  purchaser  could  not 
move  into  the  house  to  reside,  or  substitute 
another  colored  person  to  do  so,  if  the  ad- 
Joining  white  proprietor  objected.    So,  also, 
if  the  middle  proprietor  were  a  colored  per^ 
son  and  should  desire  to  move  out  and  sub- 
stitute a  white  person  to  reside  in  his  dwell- 
ing, he  could  not  do  so  if  the  colored  adjoin- 
ing proprietor  objected ;  or,  if  he  should  sell 
to  a  white  person,  the  purchaser  could  not 
move  into  the  dwelling  to  reside,  nor  sub- 
stitute a  white  tenant  to  do  so,  if  the  color- 
ed adjoining  proprietor  objected.     In  each 
of   such   instances   an    owner   of   property 
could,  by  mere  force  of  the  ordinance  and 
caprice  of  an  adjoining  proprietor,  without 
any  compensation  or  process  of  law,  be  de- 
prived for  all  time  of  the  right  to  reside  on 
his  property,  or  to  substitute  a  tenant  or 
grantee  to  dd  so.    The  right  of  the  owner  of 
property  to  reside  on  It  is  inherent,  and  per- 
manent deprivation  of  that  right  is  in  sub- 
stance a  taking  of  the  property  itself.    Dep- 
rivation thereof  in  the  manner  above  indi- 
cated, without  any  symbol  of  legal  procedure, 
is  opposed  to  the  guaranty  as  embodied  ia 
the  due  process  clauses  of  the  state  and  fed- 
eral CJonstltutions.    Ordinances  of  this  char- 
acter are  of  recent  origin.    The  first  seems 
to  have  been  adopted  on  May  19,  1911,  in 
Baltimore,  Md.,  and  has  several  times  been 
amended.     Since   then  several   other  cities 
have   adopted    segregation   ordinances,    and 
the  state  of  Virginia  has  enacted  a  statute 
on  the  subject    A  person  was  prosecuted  for 
violating  the  Baltimore  ordinance.    The  de- 
fendant attacked  the  validity  of  the  ordi- 
nance.   The  Supreme  Court  of  the  state  of 
Maryland,  in  dealing  with  the  case  (State  v. 
Gurry,  121  Md.  634,  88  AtL  546,  47  L.  R.  A 
[N..S.]  1087),  discussed  the  constitutionality 
of  the  ordinance  at  length,  and  expressed 
the  view  that  under  the  exercise  of  the  po- 
lice power  a  law  of  that  character  could  be 
adopted,  but  finally  decided  that  tiiie  ordi- 
nance was  void  on  the  ground  tliat  it  was 
so  unreasonable  as  to  be  unauthorized  un- 
der the  general  welfare  clause  of  the  (diar- 
ter  of  the  city.    On  this  subject  it  was  stat- 
ed in  the  opinion  that  the  serious  objection 
to  the  provisions  of  the  ordinance  was  that 
they  wholly  ignored  all  vested  rights  wtilch 
existed  at  the  time  of  the  passage  of  the  or- 
dinance.   This  was  put  upon  the  ground  that 
the  ordinance  affected  the  rights  of  an  own- 
er existing  at  the  time  of  the  passage  of  the 
ordinance.    Relatively  to  them  it  was  said: 

"To  deny  him  such  rights  would  be  a  practi- 
cal confiscation  of  his  property,  for  his  house 
might  be  of  a  character  he  would  not  rent  to 
a  colored  person;  and,  if  he  could  not  use  it 
himself,  he  would  be  deprived  of  not  only  the 
income  from  it,  but  of  such  use  of  it  as  is  guar^ 
anteed  to  every  owner  of  property  by  the  Con- 
stitution and  laws  of  the  land.** 

While  this  pronouncement  seems  to  indi- 
cate a  disposition  to  hold  the  ordinance  void 
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because  the  ordinance  was  retroactive,  it  at 
the  same  time  recognizes  that  the  ordinance 
InyolTed  Jus  disponendi  of  the  owner,  and 
that  right  was  within  the  protection  of  the 
Ck>nstitation. 

In  North  Carolina  a  person^  in  Tiolation  of 
a  segregation  ordinance,  moved  his  family 
Into  a  house  to  occupy  it  as  a  residence.  He 
was  tried  for  violating  the  ordinance,  and 
found  guilty.  In  the  Supreme  Court  of  that 
state  it  was  ruled: 

"Charter  and  statutory  authority  to  pass  or- 
dinances for  the  general  welfare  of  the  city,  and 
such  regulations  for  the  better  government  of 
the  town  as  the  commissioners  may  deem  nec- 
essary, does  not  include  power  to  forbid  mem- 
bers of  either  the  white  or  colored  race  to  live 
in  any  block  where  a  majority  of  the  residents 
are  of  the  other  race."  State  v.  DamelL  166 
N.  C.  300,  81  S.  E.  338,  51  L.  B.  A.  fff.  S.) 
832. 

As  indicated  by  the  note,  the  court  was 
not  passing  on  the  constitutional  question, 
but  much  of  the  reasoning  employed  in  sup- 
port of  the  proposition  that  the  ordinance 
was  not  authorized  under  the  general  wel- 
fare clause  of  the  charter  of  the  municipal- 
ity is  pertinent  and  persuasive  on  the  con- 
stitutional question.  In  the  course  of  the 
opini<Hi  it  was  said: 

"Besides,  an  ordinance  of  this  kind  forbids 
the  owner  of  property  to  sell  or  to  lease  it  to 
whomsoever  he  sees  fit,  as  well  as  forbids  those 
who  may  be  desirous  of  buying  or  renting  prop- 
erty from  doing  so  where  they  can  make  the 
best  bargain.     Yet  this  right   of  disposing  of 

Eroper^,  the  jus  disponendi,  has  always  been 
eld  one  of  the  inalienable  rights  incident  to 
the  ownership  of  property,  which  no  statute 
'will  be  construed  as  having  power  to  take  away. 
In  Bruce  v.  Strickland,  81  N.  O.  267,  it  is 
said:  'The  jus  disponendi  is  an  important  ele- 
ment of  property,  and  a  vested  ri^bt  protected 
by  the  clause  in  the  federal  .Constitution  which 
declares  the  obligation  of  contrai<?t9  inviolable.' 
The  same  doctrine  is  fully  held  and  discussed  in 
Mnehes  v.  Hodges,  102  N.  C.  239,  9  S.  £3.  487, 
and  in  the  numerous  citations  to  those  two  cas- 
es, which  wiU  be  found  in  the  Anno.  Ed.  This 
ordinance  forbids  a  white  man  or  a  colored 
man  to  live  in  his  own  house  if  it  should  de- 
scend to  him  by  inheritance,  and  should  hap- 
pen to  be  located  on  a  street  where  a  majority 
of  the  residents  happen  to  be  of  such  different 
race.  There  is  no  reason  why  the  power  of  the 
county  conmiissioners  to  provide  for  the  public 
ivelfare  should  not  be  as  broad  as  those  of  the 
town  commissioners,  and  if.  under  such  general 
authority,  similar  regulations  are  prescribed 
for  the  country  districts,  one  who  should  buy  or 
inherit  property  in  a  section  where  the  oppo- 
site race  is  in  the  majority  could  not  reside  on 
his  own  property,  and  he  could  not  sell  it  or 
rent  it  out,  except  to  persons  of  such  different 
race,  since  none  other  could  reside  there.  Nei- 
ther a  white  manager  nor  any  white  tenants 
could  reside  on  a  farm  where  a  majority  of  the 
tenants  or  hands  are  colored.  *  •  *  There 
18  a  wide  distinction  between  suffrage,  which  is 
not  an  inherent  right,  but  which  iIb  conferred 
by  constitutionid  prescription,  and  which  is  usu- 
ally extended  from  time  to  time,  and  the  in- 
alienable right  to  own,  acquire,  and  dispose  of 
property,  which  is  not  conferred  by  the  Consti- 
tation,  but  exists  of  natural  right.  There  is 
no  question  that  legislation  can  control  social 
rights  by  forbidding  intermarriage  of  the  races, 
and  in  requiring  Jim  Crow  cars,  and  in  similar 
matters.  It  was  also  held  in  Mugler  v.  Kansas, 
123  U.  S.  623,  8  Sup.  Ct  273,  31  L.  Ed.  205, 


that;  as  the  state  had  the  right  to  regulate  or 
forbid  the  sale  of  liquor^  that  one  who  had  de- 
voted his  property  to  such  purpose  could  not 
object  that  he  is  forbidden  longer  to  use  it ;  but 
none  of  these  interfere  with  the  fundamental 
right  of  every  one  to  acquire  and  dispose  of 
property  by  sale." 

It  appears  from  the  report  of  the  case  that. 
In  addition  to  the  cases  specially  mentioned 
In  the  foregoing  excerpt,  the  court  had  be- 
fore it  Berea  College  v.  Kentucky,  211  U.  S. 
45,  29  Sup.  Ct  33,  53  L.  Ed.  81;  Plessy  v. 
Ferguson,  163  U.  S.  537,  16  Sup.  Ct  1138,  41 
L.  Ed.  256;  and  many  other  cases  on  the  sub- 
ject of  race  regulations  under  the  police  pow- 
er in  matters  concerning  the  administration 
of  educational  Institutions,  the  operation  of 
separate  cars,  and  the  like,  In  which  it  was 
held  that  the  diiference  In  the  races  afiforded 
a  basis  for  classification  which  would  sup- 
port in  some  instances  ordinances,  and,  in 
others  statutes,  regulating  the  conduct  of 
those  particular  businesses.  In  those  cases 
the  equal-protection  clause  of  the  Constitu- 
tion was  the  one  mainly  discussed.  In  each 
instance  the  complaining  ];)erson  was  afford- 
ed the  opportunity  to  ride,  or  to  attend  insti- 
tutions of  learning,  or  afforded  the  thing  of 
whatever  nature  to  which  in  the  particular 
case  he  was  entitled.  The  most  that  was  done 
was  to  require  him  as  a  member  of  a  class  to 
conform  to  reasonable  rules  in  regard  to  the 
separation  of  the  races.  In  none  of  them  was 
he  denied  the  right  to  use,  control,  or  dis- 
pose of  his  property,  as  in  this  case.  Prop- 
erty of  a  person,  whether  as  a  member  of  a 
class  or  as  an  individual,  cannot  be  taken 
without  due  process  of  law.  In  the  recent 
case  of  McCabe  v.  Atchison,  etc.,  Ry.  Co.,  235 
U.  S.  151,  35  Sup.  Ct  69,  59  L.  Ed.  — ,  where 
the  court  had  under  consideration  a  statute 
which  allowed  raUroad  companies  to  furnish 
dining  cars  for  white  people  and  to  refuse 
to  furnish  dining  cars  altogether  for  colored 
persons,  this  language  was  used  in  reference 
to  the  contentions  of  the  Attorney  General: 

'^This  argument  with  respect  to  volume  of 
traffic  seems  to  us  to  be  without  merit.  It 
makes  the  constitutional  right  depend  upon  the 
number  of  persons  who  may  be  discriminated 
against;  whereas,  the  essence  of  the  consti* 
tutional  right  is  that  it  is  a  personal  one." 

While  the  police  power  is  very  broad,  its 
limits  are  within  the  Constitution.  In  Cut- 
singer  V.  Atlanta,  142  Ga.  555, 83  S.  E.  263,  the 
following  was  quoted  with  approval  from  the 
decision  in  Re  Jacobs,  98  K.  X.  98,  50  Am. 
Rep.  636: 

"The  limit  of  the  [police]  power  cannot  be  ac- 
curately defined,  and  the  courts  have  not  been 
able  or  willing  definitely  to  circumscribe  it 
But  tiie  power,  however  broad  and  extensive, 
is  not  above  the  Constitution.  When  it  speaks, 
its  voice  must  be  heeded.  It  furnishes  the  su- 
preme law,  the  guide  for  the  conduct  of  legisla- 
tors, judges,  ana  private  persons^  and,  in  so  far 
as  it  imposes  restraints,  the  police  power  must 
be  ezerased  in  subordination  thereto." 

In  the  opinion  it  was  held: 

The  Constitution  of  this  state  not  only  rec- 
ognizes the  necessary  power  of  the  courts  to 
declare  laws  in  violation  of  the  state  or  federal 
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Constitatioii  yoid  (a  power  already  known  to 
exist),  but  expressly  declares  it  to  be  their  duty 
to  hold  encb  acts  Toid." 

The  effect  of  the  ordinance  nnder  consid- 
eration was  not  merely  to  regulate  a  busi- 
ness or  the  like,  but  was  to  destroy  the  right 
of  the  individual  to  acquire,  enjoy,  and  dis- 
pose of  his  property.  Being  of  this  character, 
it  was  void  as  being  opposed  to  the  due-process 
clause  of  the  CJonstitution;  and  the  Judge 
erred  in  refusing  to  grant  the  injunction. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent 

LUMPKIN,  J.  (concurring  specially).  I  con- 
cur in  the  result  reached,  but  not  in  all  that 
is  said  in  the  opinion  of  Mr.  Justice  ATKIN- 
SON. It  seems  to  me  that  the  discussion  in 
regard  to  the  right  to  use  property  as  an  in- 
cident to  ownership  may  lead  to  extreme  re- 
sults. The  right  of  an  owner  to  use  his 
property  is  important,  but  it  is  not  so  ab- 
solute that  he  may,  at  all  times  and  under 
all  circumstances,  use  it  as  he  pleases,  re- 
gardless of  the  public  welfare,  morals,  or 
safety.  The  statute  books  contain  many  laws 
restricting  the  use  of  property  by  the  owner 
of  it,  and  prohibiting  him  from  using  it  for 
certain  purposes.  Laws  prohibiting  the  erec- 
tion of  wooden  buildings  within  the  fire  lim- 
its of  a  city  restrict  the  owner's  use  of  his 
property,  although  he  may  contend  that  a 
wooden  building  which  he  desires  to  erect 
would  be  safe,  and  that  he  has  not  the  means 
to  build  one  of  brick  or  stone.  Laws  which 
prevent  an  owner  from  using  his  property 
for  the  storage  of  dynamite,  powder,  oil,  or 
other  dangerous  substances  in  populous  com- 
munities, likewise  place  limitations  upon  the 
owner's  right  to  use  his  property  as  he  sees 
fit  The  right  to  contract  has  been  treated 
as  a  part  of  the  liberty  of  a  citizen,  and  yet 
it  is  subject  to  certain  limitations  for  the 
public  good.  Thus  usurious  contracts  have 
long  been  prohibited.  Many  other  illustra- 
tions might  be  given  in  addition  to  those 
arising  under  laws  relating  to  the  segrega- 
tion of  the  white  and  negro  races  In  cars 
and  schools.  I  cannot  subscribe  to  the  ap- 
parent idea  that  classification  has  nothing  to 
do  with  such  laws.  Classification  as  to  the 
particular  use  to  which  property  is  to  be 
put,  having  in  view  its  location  and  surround- 
ings, may  be  an  imi)ortant  element  in  con- 
sidering laws  of  this  character.  In  the  lead- 
ing case  of  Plessy  v.  Ferguson,  163  IT.  S.  537, 
16  Sup.  Gt  1138,  41  L.  Ed.  256,  Mr.  Justice 
BBOWN,  delivering  the  opinion  of  the  court, 
said: 

"A  statute  which  implies  merely  a  legal  dis- 
tinction between  the  white  and  colored  races— 
a  distinction  which  is  founded  in  the  color  of 
the  two  races,  and  which  must  always  exist  so 
Ion?  as  white  men  are  distinguished  from  the 
other  race  by  color— has  no  tendency  to  destroy 
the  legal  equality  of  the  two  races,  or  re-estab- 
lish a  state  of  involuntary  servitude." 

Beferrlng  to  the  foutteenth  amendm»it»  lie 
said: 


"The  object  of  the  amendment  was  undoubt- 
edly to  enforce  the  absolnte  equality  of  the  two 
races  before  the  law,  but  in  tiie  nature  of  things 
it  could  not  have  been  intended  to  aboUsb  dis- 
tinctions based  upon  color,  or  to  enforce  social, 
as  distinguished  from  political,  equality,  or  a 
commingling  of  the  two  races  upon  terms  no- 
satisfactory  to  either.  Laws  permitting,  and 
even  requiring,  their  separation  in  places  where 
they  are  liable  to  be  brought  into  contact,  do 
not  necessarily  imply  the  inferiority  of  either 
race  to  the  other,  and  have  geen  generally,  if 
not  universally,  recognized  as  within  the  com- 
petency of  the  state  Legislatures  in  the  exer^ 
else  of  their  police  power.  The  most  common 
instance  of  this  is  connected  with  the  establish- 
ment of  separate  schools  for  white  and  colored 
children,  which  has  been  held  to  be  a  valid  ex- 
ercise of  the  legislative  power  even  by  courts 
of  states  where  the  political  rights  of  tiie  col- 
ored race  have  been  longest  and  most  earnestly 
enforced." 

In  Pace  ▼.  Alabama,  106  U.  S.  683^  1  Sop. 
Ot  637,  27  L.  Ed.  207,  it  was  held  that  adul- 
tery between  blacks  and  whites  could  con- 
stituticmally  be  punished  more  severely  than 
the  same  crime  between  persons  of  tiiie  same 
race,  on  the  ground  that  the  white  and  blad^ 
were  punished  alike,  without  discriminatlcA. 
A  law  prohibiting  the  intermarriage  of  the 
two  races  has  been  declared  valid.  State 
▼.  Gibson,  36  Ind.  389,  10  Am.  Bep.  42. 

Suppose  that  an  owner  of  property  in  the 
best  residential  portion  of  a  city  should  <dalm 
the  right  to  build  upon  his  lot  a  large  board* 
ing  house  or  rooming  house,  In  whi(^  he 
should  receive  indifllerently  boarders  of  both 
races  and  sexes,  producing  a  sitnati<Ni  of 
great  Irritation  and  calculated  to  bring  about 
unfortunate  results.  It  is  quite  possible  that 
the  sacred  right  of  property  might  be  subject 
to  regulation  for  the  public  safety  (which  has 
been  declared  to  be  the  supreme  law)  by  a 
reasonable  pre-existing  ordinance. 

In  Plessy  ▼.  Ferguson,  supra,  the  law  in* 
volved  was  one  requiring  railway  companies 
tarrying  passengers  in  their  coaches  In  tbf& 
state  of  Louisiana  to  provide  equal  but  sepa- 
rate acoommodati<His  for  the  white  and  color- 
ed races,  by  -means  of  separate  cars  or  by 
dividing  the  passenger  coaches  by  a  partition. 
Such  a  law  necessarily  interfered  to  some 
extent  with  the  right  of  the  owner  of  the 
property  to  use  it  as  it  saw  fit.  While  this 
law  related  tQ  railway  companies,  the  oi^nion 
of  the  majority  of  the  Supreme  Court  of  the 
United  States  was  not  based  on  that  ground. 
On  the  contrary,  Mr.  Justice  Harlan,  who  dis- 
sented, referred  to  the  fact  that  a  railway 
was  a  quasi  public  highway,  where  all  might 
traveL  Of  course,  regulations  based  on  a 
distinction  between  the  two  races  must  be 
reasonable  and  not  arbitrary,  and  the  ma- 
nicipal  council  or  other  body  making  them 
must  have  authority  to  do  &t>.  In  the  present 
case,  the  petition  does  not  distinctly  make 
the  point  that  the  general  welfare  daose 
in  a  city  charter  does  not  confer  authority  to 
adopt  a  segregation  ordinance,  or  aver  in 
terms  that  the  ordinance  under  consid««- 
tion  was  unreasonable.  It  does,  however* 
charge  that  the  ordinance  delegated  to  In> 
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dlTlduals  the  right  to  say  how  the  plaintitfis 
should  use  their  property.  I  think  that  this 
ground  is  well  taken.  If  the  residence  of 
the  two  races  in  close  prozimity  was  a  mat- 
ter requiring  regulation  by  ordinance,  the  leg- 
islative  body  should  determine  the  fact,  and 
not  leave  it  to  depend  upon  the  will  of  In- 
dlridualB,  perhaps  the  Whim  of  a  single  real* 
dent,  and  subject  to  shift  from  time  to  time 
according  to  the  wishes  of  some  of  those  who 
for  the  time  being  might  reside  in  the  block, 
so  that  sometimes  the  block  migtht  be  classi- 
fled  as  *Vfaite,**  sometimes  as  "black,"  and 
sometimes  mixed.  It  provides  for  no  method 
for  determination  of  tiie  fact  by  legitimate 
authcoity,  save  as  a  property  owner's  n0gh- 
bors  may  wish.  A  similar  ordinance  adopted 
in  Baltimore,  whldi  seems  to  have  been  taken 
as  a  guide  in  preparing  the  cwdinance  of  At> 
lanta,  was  declared  invalid  by  the  Suprenae 
Oourt  of  Marylaxid,  although  that  court  did 
not  deny  the  ris^t  to  use  the  distinctiim  be- 
tween the  white  and  bladL  races  as  a  basis 
•of  legitimate  clas&ificatioii. 

The  near  ly^proach  of  the  end  of  the  term, 
and  the  rush  of  business  Incident  thereto, 
^onder  a  provision  of  our  Ck>nstitution  which 
requires  that  all  cases  shall  be  decided  at 
the  first  or  the  second  term,  prevents  a  more 
thorough  discussion  of  the  subject  I  agree 
with  the  majority  of  the  court  that  the  par- 
ticular ordinance  here  involved  is  unconstitu- 
tional and  void.  But  I  think  the  line  of  rea- 
soning adopted  by  them  may  carry  them  too 
far. 
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GBORGIA  POBTLAND  CEMENT  &  SLATE 

CO.  et  al.  V.  JACKSON  et  al. 

(No.  162.) 

(Supreme  Ck>urt  of  Georgia.    Feb.  10,  1915.) 
(SyUahus  5y  the  Court.) 

1.  GOBXH>]lATION8^=»80— MlSSXPBBSSirrAXIONS 
TO  StTBSCaiBEB— RbCOVBBT  OF  A&COUNT  PAID 

-—Laches— Deuly  Due  to  Pbomisbs. 

Where  an  equitable  petition  was  filed 
against  a  corporation  alleged  never  to  have  been 
legally  oiganieed,  and  certain  individual  stock- 
holders and  officers  thereof,  who  were  also  the 
promoters  and  organizers  of  the  corporation, 
and  as  such  secured  cash  Bubscriptions  of  stock 
in  a  large  sum  from  the  plaintiffs  by  falsely 
and  fraudulently  representmg  the  corporation 
to  be  organized  and  ready  for  business,  with 
officers,  equipment,  money  on  hand  to  pay  for 
same,  and  railroad  rights  of  way  to  the  plant, 
when  in  fact  it  was  alleged  there  were  no  assets 
at  all,  except  such  as  were  received  from  the 
plaintiffs  for  the  stock  purchased  by  them,  and 
which  was  invested  by  the  individual  defendants 
in  certain  lands,  the  deeds  to  which  expressed 
mnch  larger  considerations  than  were  actually 
paid  by  defendants  to  the  owners,  and  the  lands 
contained  deposits  out  of  which  a  superior  qual- 
ity of  Portland  cement  could  be  made,  and 
where,  on  discovery  of  the  alleged  fraud,  the 
plaintiffs  tendered  back  to  the  officers  of  the  cor- 
poration and  the  defendants  their  stock  to  be 
canceled  and  asked  a  refund  of  the  money  paid 
for  the  stock,  which  the  officers  of  the  corpora- 
tion promised  as  soon  as  they  could  sell  the 
lands  (but  which  they  neglected  to  do),  and,  re- 
lying on  these  promises,  the  plaintiffs  waited  18 


months  to  bring  suit  to  trace  tiie  money  paid 
by  them  for  the  stock  into  the  land*  and  to  ob- 
tain judgment  for  the  same  and  have  a  lien  es- 
tablished on  the  land,  the  plaintiffs  were  not  in 
laches  nor  barred  from  bringing  their  suit  on 
account  of  the  lapse  of  time  between  paying  for 
the  stock  and  the  bringing  of  the  suit. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  SI  244,  246-264,  14U7, 1407% ;  Dec. 
Dig.  <8=»80.] 

2.  Pbaud  ^=s>41— Equitable  Petition— Sttf- 
ficienot. 

In  such  a  case  as  stated  in  the  preceding 
beadnote,  the  court  did  not  err  in  overruling  a 
demurrer  filed  to  the  petition  on  the  ground 
that  it  set  forth  no  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  S  03;   Dec.  Dig.  ^=s>41.] 

3.  Affeai.  and  Bbbob  ^s»119&— Law  or  Case 

— ^Dbmubbbb. 

There  is  no  merit  in  any  of  the  grounds  of 
demurrer  other  than  that  speciallv  dealt  with 
in  the  third  division  of  the  opinion,  and  the 
judgment  Is  affirmed,  with  direction  that  it  be 
modified  as  pointed  out  in  that  part  of  the  opin- 
ion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4661-4665;  Dec  Dig.  «5> 
1195.] 

•  Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Equitable  petition  of  J.  O.  Jackson  and  oth- 
ers against  the  Georgia  Portland  Cement  & 
Slate  Company  and  others.  Judgment  tor 
plaintiffs,  and  defendants  bring  error.  Af> 
firmed,  with  direction. 

See,  also,  139  Ga.  668,  77  S.  B.  1066. 

J.  G.  Jackson  and  others  brought  their  eq- 
uitable petition  against  the  Georgia  Portland 
Cement  &  Slate  Company  and  W.  W.  Wads- 
worth,  H.  H.  Cabaniss,  and  W.  W.  Jones,  and 
alleged  substantially  as  follows:  The  cor- 
poration was  chartered  In  the  year  1908  on 
the  petition  of  W.  W.  Wadsworth,  H.  H. 
Cabaniss,  W.  W.  Jones,  and  W.  P.  Davis,  and 
their  associates.  Since  the  corporation  was 
chartered,  W.  P.  Davis  has  died,  and  there  is 
no  administration  upon  his  estate.  The  au- 
thorized capital  stock  of  the  corporation  Is 
$1,000,000,  divided  into  60,000  shares  of  pre- 
ferred stock  of  the  par  value  of  $10  per 
share,  and  50,000  shares  of  common  stock  of 
the  par  value  of  $10  per  share.  Shortly  after 
the  corporation  was  chartered,  and  before 
petitioners  subscribed  for  and  obtained  any 
stock  therein,  a  number  of  subscribers  to 
stock  undertook  to  organlBe  the  corp<Mration, 
and  named  the  following  officers:  W;  W. 
Wadsworth,  president;  M.  A.  Pharr,  first  vice 
president;  W.  11  Harris,  second  vloe  pres- 
ident; and  H.  H.  Cabaniss,  secretary  treas- 
urer— and  also  named  a  board  of  directors. 
At  the  time  of  the  organization,  none  of  the 
subscribers  to  stock,  who  were  present  at  the 
meeting,  and  who  participated  In  the  election 
of  officers,  had  paid  any  part  of  their  sub- 
scriptions, as  far  as  petitioners  are  inform- 
ed and  believe.  Shortly  after  the  election  of 
ofilcers  and  directors,  they  employed  W.  W. 
Wadsworth  and  J.  D.  Davis  as  their  agents 
to  sell  stock  In  the  corporation  to  the  pub- 
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lie  These  agents  approached  petltlonerB  for 
the  purpose  of  selling  stock  to  them,  and  rep- 
resented that  the  Georgia  Portland  Cement 
&  Slate  Company  had  been  organized  under 
the  laws  of  the  state  of  Georgia  with  a  cap- 
ital stock  of  $l,000,000--$500,000  in  common 
stock  and  $500,000  in  preferred  stock.  They 
further  represented  to  petitioners  that  the 
above-named  officers,  directors,  and  others 
were  bona  fide  subscribers  for  stock  and  had 
paid  for  their  stock,  and  called  petitioners' 
attention  to  the  personnel  of  the  officers  of 
the  corporation.  They  further  represented 
to  petitioners  that  the  corporation  had  pur- 
chased 370  acres  of  land  in  Polk  county,  on 
which  there  were  inexhaustible  deposits  of 
limerock,  shale,  and  slate;  that  the  property 
had  been  tested  by  the  state  chemist  and 
pronounced  the  finest  quality  of  shale  and 
limestone  in  the  world ;  that  the  corporation 
had  paid  for  the  property  the  sum  of  $115,- 
000  in  cash;  that  W.  W.  Wadsworth,  acting 
for  and  in  behalf  of  the  corporation,  had  pur- 
chased $300,000  worth  of  machinery  that  had 
been  shipped  to  the  corporation  at  Bockmart; 
and  that  the  purchaser  had  saved  the  com- 
pany $200,000  in  the  purchase  of  machinery. 
They  further  represented  that  they  had  se- 
cured railroad  rights  of  way  to  the  property, 
and  that  the  machinery  would  be  installed 
and  the  plant  erected  at  once,  as  the  corpora- 
tion had  the  money  on  hand  with  which  to 
pay  for  the  machinery.  All  of  these  repre- 
sentations were  false  and  fraudulent 

Relying  upon  the  statements  of  W.  W. 
Wadsworth  and  J.  D.  Davis  as  being  true, 
petitioners  subscribed  for  stock  in  the  corpo- 
ration in  varying  amounts.  Petitioners  were 
assured  by  these  agents  of  the  cori>oration 
that  there  would  be  no  delay  in  the  installa- 
tion of  the  machinery  represented  to  have 
been  purchased,  and  that  operations  would 
begin  without  unnecessary  delay,  whereby  a 
profit  would  be  earned  and  dividends  paid. 
In  fact,  the  preferred  stock  contains  a  pro- 
vision guaranteeing  a  7  per  cent,  dividend, 
payable  annually,  redeemable  in  cash  after 
July  1,  1914.  Petitioners  did  not  know  of 
their  own  knowledge  the  conditions,  but  ac- 
cepted as  true  the  statements  and  represen- 
tatioufl^  of  the  officers  and  agents  of  the  cor- 
poration, and  subscribed  to  the  preferred  and 
common  stock  and  paid  therefor  in  good 
faith.  If  petitioners  had  known  the  facts 
as  they  existed  at  the  time  they  subscribed 
and  paid  for  their  stock,  they  would  not  have 
purchased  the  same.  At  the  time  x>etitioners 
subscribed  for  stock  in  the  corporation,  it 
was  represented  to  them,  by  the  officers  and 
agents  of  the  corporation,  that  the  officers 
and  agents  had  purchased  and  obtained  deeds 
from  the  following  parties:  W.  W.  Wads- 
worth, H.  H.  Cabaniss,  T.  M.  Green,  J.  W. 
Williams,  W.  O.  Jones,  M.  A.  Pharr,  W.  M. 
Harris,  W.  P.  Davis,  and  W.  M.  Jones — to 
130  acres  of  land,  more  or  less,  of  an  al- 
leged valuation  of  $250,000,  notwithstanding 


the  fact  that  the  property  had  been  recently 
conveyed  to  the  grantors  for  a  consideration 
of  $3,800;  deed  from  W.  W.  Wadsworth  and 
H.  H.  Cabaniss  to  140  acres  for  an  alleged 
valuation  of  $250,000,  notwithstanding  the 
property  had  recently  been  conveyed  to  tlie 
grantors  for  an  actual  consideration  of  $4,500. 
It  is  alleged  that  the  grantors  in  each  of 
the  above  deeds  were  the  promoters  of  the 
corporation,  and  were  acting  for  it  at  the 
time  they  purchased  the  property  and  con- 
veyed it  to  the  corporation,  and  that  the  con- 
siderations named  in  the  deeds  from  them  to 
the  corporation  are  fictitious  and  fraudulent, 
the  real  purchase  price  of  the  property  being 
$8,300;  and  these  fictitious  values  were  giv- 
en with  fraudulent  intent  and  for  tlie  pur- 
pose of  fraudulently  inducing  petitioners  and 
others  to  subscribe  f6r  stock  in  the  corpora- 
tion.   At  the  time  petitioners  subscribed  for 
stock  in  'the  corporation,  it  was  represented 
to  them  by  its  officers  and  agents  that  the 
lands  above  referred  to  had  been  fully  paid 
for,  and  that  $115,000  had  been  paid  therefor. 
Petitioners  charge  that  they  have  been  in- 
formed, since  the  time  they  subscribed  for 
the  stock,  that  the  land  had  not  been  paid  for 
at  all,  but  that  the  money  they  paid  for  the 
stock  was  used  to  pay  for  the  land,  and  that, 
while  the  title  to  the  lands  stand  in  the  name 
of  the  corporation,  in  equity  it  is  the  prop- 
erty of  petitioners,  having  been  purdiased 
and  paid  for  with  their  money.    No  machin- 
ery was  ever  ordered,  br  shipped,  or  installed 
upon  the  property.     No  right  of  way  was 
ever  secured,  and  no  track  laid,  or  any  im- 
provements made  upon  the  property.     The 
property  is  idle  and  brings  no  income  what- 
ever.   Notwithstanding  the  fact  that  the  cor- 
poration  was  pretended   to  have   been  or- 
ganized in  the  year  1908,  the  officers  and 
directors  have  failed  and  omitted  to  pay  their 
subscriptions  to  stock,  or  any  part  thereof, 
and  have  failed  and  omitted  to  collect  any 
substantial  sums  from'  other  subscribers  to 
stock  in  the  corporation;   petitioners  having 
paid  to  the  treasurer  practically  all  the  mon- 
ey which  has  been  raised  on  subscriptions  to 
stock.    Shortly  after  the  election  of  oS&cers 
and  directors  and  the  subscription  to  and 
payment  for  stock  by  petitioners,  the  officers 
of  the  corporation  practically  abandoned  their 
effort  to  sell  stock  and  to  equip  the  property 
and. carry  out  the  alleged  purposes  of  the 
corporation.    The  corporation  has  never  been 
legally  organized  for  the  transaction  of  the 
business  for  which  it  was  incorporated,  for 
the  reason  that  the  required  10  per  cent,  of 
the  capital  stock  has  not  been  paid  in.    The 
corporation  has  forfeited  its  charter  on  ac- 
count of  nonuser  of  its  franchise.    The  chax^ 
ter  of  the  corporation  has  been  f6rfeited  by 
willful  violation  of  the  essential  conditions 
on  which  it  was  granted,  and  because  the  pur- 
poses and  objects  of  the  corporation  have 
been  abandoned.    If  the  corporation  is  the 
owner  of  any  other  property  of  consequence 
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than  the  real  estate  referred  to,  it  Is  not 
known  to  petitioners.  The  property  of  the 
corporation  is  idle,  and  there  is  no  income 
therefrom,  and  there  is  no  effort  or  purpose 
to  carry  ont  the  purposes  of  the  corporation, 
and  has  not  been  for  a  period  of  nearly  four 
years.  Petitioners  desire  to  sever  their  con- 
nection with  the  corporation,  and,  in  order 
to  do  so,  they  respectfully  ^ow  that  it  is 
proper  and  necessary  that  some  suitable  per- 
son be  appointed  receiver  to  take  charge  of 
the  property  and  assets  of  the  corporation, 
and  that  the  same  be  administered  under  the 
direction  and  decree  of  the  court 

About  18  months  ago  petitioners  discoyered 
the  falsity  of  the  representations  made  to 
them  at  the  time  they  paid  for  their  stock 
in  the  corporation,  and  they  made  complaint 
to  the  officers  of  the  corporation,  to  wit,  W. 
W.  Wadsworth  and  H.  H.  Gabaniss,  and  ten- 
dered their  stock  to  the  officers  and  demand- 
ed a  return  of  their  money  paid  therefor,  at 
which  time  the  officers  assured  petitioners 
that,  if  they  would  not  take  action,  they 
would  sell  the  property  and   refund  them 
the  amount  they  paid  for  the  stock ;  and  re- 
lying on  these  assurances,  and  similar  ones 
made  thereafter,  and  hoping  to  be  reimbursed 
without  litigation,  they  have  neglected  and 
omitted  to  take  legal  action  until  this  time. 
Petitioners  hare  lost  faith  in  the  officers  of 
the  corporation  and  their  promises,  and  are 
thoroughly  satisfied  that  it  is  not  their  pur- 
pose to  sell  the  property  and  refund  to  them 
the  amount  they  paid  for  stock  in  the  cor- 
poration.   The  representations  made  by  the 
officers  and  agents  of  the  corporation,  to  in- 
duce petitioners  to  buy  the  stock,  were  made 
for  the  purpose  of  deceiving  petitioners,  and 
did  deceive  them  into  taking  the  stock,  and 
the  officers  and  directors  knew  that  the  state- 
ments and  representations  were  false.    As  a 
part  of  the  scheme  to  deceive  petitioners 
and  to  defraud   them  into  purchasing  the 
stock,  they  had  a  small  pamphlet  Issued  set- 
ting forth  the  purposes  and  plans  of  the  cor- 
poration, and  stating  the  amount  of  capital 
stock,  and  giving  a  list  of  the  officers  and 
directors.    This  literature  was  exhibited  to 
your  petitioners  before  they  took  the  stock, 
and  is  a  part  of  the  deception  practiced  upon 
petitioners  in  luring  them  into  the  purchase 
of  stock. 

The  prayers  of  the  petition  were:  That  the 
defendants  be  restrained  and  permanently 
enjoined  from  incumbering,  transferring,  or 
hypothecating  any  of  the  assets  of  the  cor- 
poration until  this  suit  is  finally  determined. 
Jb*etltloners  ask  for  a  Judgment  against  each 
of  the  directors  and  officers  individually, 
and  also  judgment  against  the  corporation, 
in  so  far  as  the  same  affects  the  lands  or  the 
funds  arising  from  the  sale  thereof,  and  also 
Judgment  against  all  the  defendants  named 
in  the  petition.  Petitioners  (who  were  eight 
in  number,  and  whose  claims  aggregated  a 
principal  sum  of  $8,355)  asked  Judgment  for 
tlie  principal  sum  of  their  claims,  with  7  per 


cent  per  annum  interest  thereon  against  all 
the  defendants.  Jointly  and  separately.  That 
the  court  adjudge  and  decree  that  the  sums 
of  money  i>aid  by  petitioners  and  each  of 
them,  as  set  forth  in  the  petition,  have  been 
invested  in  the  lands,  as  set  forth  in  the  pe- 
tition known  as  the  Hays,  Wilson,  and  Scott 
lands,  making  up  a  tract  of  about  270  acres. 
That  the  sums  paid  by  petitioners  and  each 
of  them  be  traced  into  the  land,  and  that  the 
exact  amounts  and  the  land  in  which  the 
same  were  invested  be  fixed  by  the  Judgment 
and  decree  of  the  court,  and  that  the  peti- 
tioners have  Judgment  and  decree  with  spe- 
cial Uen  fixed  upon  the  lands,  and,  in  case 
of  sale  of  the  lands,  then  upon  the  proceeds 
therefrom,  in  order  that  the  lands  be  de- 
clared subject  to  the  Judgment  of  each  and 
all  of  the  claims,  and  that  their  claims  be 
declared  to  constitute  a  first  lien  upon  the 
lands  for  the  payment  of  their  claims. 

The  defendants  filed  their  demurrer  to  the 
petition  upon  the  following  grounds,  among 
others:  (a)  Because  there  is  no  cause  of  ac- 
tion set  out  In  the  petition,  (b)  Because  it 
appears  that  the  plaintiffs  have  not  acted 
promptly  in  this  matter,  thus  waiving  the 
alleged  fraud  charged  to  have  been  perpe- 
trated upon  them.  The  court  overruled  all 
grounds  of  the  demurrer,  except  paragraph 
11,  which  related  to  the  allegations  of^the 
petition  averring  a  forfeiture  of  the  charter 
of  the  corporation,  and  the  defendants  ex- 
cepted. 

Hlnes  &  Jordan,  of  Atlanta,  for  plaintiffs 
in  error.  I.  F.  Mundy,  of  Rockmart,  W.  W. 
Mundy,  of  Cedartown,  and  J.  A.  Hynds,  of 
Atlanta,  for  defendants  in  error, 

• 

HTLT/,  J.  (after  stating  the  fActs  as  above). 
[1]  1.  One  of  the  demurrers  is  that  the 
plaintiffs  were  in  laches  in  not  bringing  the 
suit  earlier.  To  this  we  cannot  agree.  The 
petition  alleges:  That  the  plaintiffs  brought 
suit  within  18  months  after  they  discovered 
the  falsity  of  the  representations  made  to 
them  at  the  time  they  paid  for  their  stock 
in  the  corporation.  That,  when  they  made 
this  discovery,  they  tendered  their  stock  to 
the  officers  of  the  corporation  and  demanded 
a  return  of  their  money  paid  therefor.  That 
at  this  time  the  officers  assured  the  plain- 
tiffs that,  if  they  would  not  take  action, 
they  (the  officers)  would  sell  the  property  and 
refund  the  plaintiffs  the  amount  they  paid 
for  the  stock,  and  that  relying  upon  these 
assurances,  and  similar  assurances  thereaft- 
er made,  and  hoping  to  be  reimbursed  with- 
out litigation,  the  plaintiffs  omitted  to  take 
legal  action  until  the  bringing  of  this  suit. 
Under  these  circumstances,  we  do  not  think 
it  can  be  said  that  the  plaintiffs  were  in  such 
laches  as  to  bar  a  recovery.  This  is  a  suit 
to  recover  from  the  defendants  the  amount 
of  money  the  plaintiffs  subscribed  for  stock 
and  paid  to  the  defendants,  and  which  they 
allege  was  fraudulently  obtained  from  them. 
In  such  a  case,  the  plaintiffs  would  not  be 
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barred  a  recovery.  This  being  so,  we  cannot 
hold  that  the  plaintiffs  are  In  laches  when 
they  bring  their  suit  within  18  months  after 
the  discovery  of  the  alleged  frand. 

[2]  2.  Is  the  petition  in  this  case  subject 
to  the  demurrers  filed  against  It,  or  does  it 
set  forth  a  good  cause  of  action?  We  think 
it  Is  oiUy  necessary  to  read  the  allegations, 
as  contained  la  the  foregoing  statement  of 
facts,  to  arrive  at  the  conclusion  that  the 
petition  is  brim  full  of  equity.  We  will  not 
repeat  those  allegations  in  detail,  but  it  may 
be  well  to  mention,  in  a  general  way,  a  few 
of  the  facts  relied  on  by  the  plaintiffs  as  a 
basis  for  recovery.  The  individual  defend- 
ants here  are  alleged  to  be  the  agents  and 
promoters  of  the  corporati<:ai»  the  stock  of 
which  they  sold  to  the  plaintiffs.  It  Is  alleg- 
ed that  they  represented  to  the  plaintiffis  that 
they  had  bought  and  paid  for  270  acres  of 
land,  of  an  alleged  valuation  of  $500,000, 
containing  limerock,  slate,  shale,  etc.,  from 
which  could  be*  made  as  good  cement  as 
there  is  in  the  world,  whereas  the  actual 
considerations  paid  for  the  land  aggregated 
only  $8,300,  and,  in  the  deeds  made  to  the 
corporation  conveying  the  land,  false  and 
fictitious  considerations  were  named,  aggre- 
gating $115,000.  And  it  is  alleged  that  the 
promoters — the  tudlvidual  defendants  here — 
did  not  pay  the  $8,300  with  their  own  mon- 
ey, but  with  the  money  of  the  plaintiffs  de- 
rived from  the  sale  of  stock  to  them;  that 
the  defendants  had  never  paid  for  any  stock 
themselves.  It  was  further  alleged  that  the 
ofiicers  of  the  corporation  represented  to  de- 
fendants that  a  right  of  way  for  a  railroad 
leading  to  the  property  had  been  secured; 
that  valuable  machinery  with  which  to  man- 
ufacture the  cement,  estimated  to  be  worth 
$300,000,  had  been  bought  and  shipped,  and 
the  defendants  had  the  money  in  hand  to 
pay  for  it;  and  that  the  agents  purchasing 
the  machinery  had  saved  the  corporation 
$200,000  in  the  transaction.  These  repre- 
sentations on  the  part  of  the  defendants  are 
alleged  to  be  untrue,  and,  on  demurrer  filed 
by  the  defendants  themselves,  they  must  be 
treated  to  be  as  alleged.  If  the  allegations 
are  to  be  thus  taken,  then  the  plaintiffs  have 
been  induced  to  part  with  their  money  by 
reason  of  false  and  fraudulent  representa- 
.tions;  and  they  now  ask  the  aid  of  the 
courts  to  trace  those  funds  into  the  lands 
and  to  recover  the  money  back.  And,  in 
order  that  they  may  recover,  they  ask  the 
aid  of  the  court  to  prevent  the  alienation 
of  the  land  until  a  Judgment  can  be  obtain- 
ed against  the  defendants,  and  to  have  a  de- 
cree fixing  a  special  lien  on  the  land  to  se- 
cure its  payment,  and,  in  case  of  sale,  upon 
the  proceeds.  AJs  already  said,  the  allega- 
tions of  the  x)etition  are  to  be  taken  as  true, 
and,  if  they  are  true,  the  plaintiffs  are 
entitled  to  recover  on  the  trial,  if  the  facts 
alleged  are  proved  according  to  the  rules  of 
law  applicable  to  such  cases.    Of  course,  if 


they  are  not  true  in  f&ct,  the  plaintiffs  can- 
not prevail  on  the  trial  of  the  Issues  made  by 
the  pleadings.  But  the  petition  la  not  open 
to  the  objections  urged  against  It  by  the 
plaintiffs  in  error.  This  is  not  a  suit  by 
stockholders  against  a  legal  corporation,  but 
by  subscribers  to  stodc  of  a  corporation  al- 
leged never  to  have  been  legally  organized, 
who  aver,  in  effect,  that  they  have  been  In- 
veigled, by  the  agents  and  promotecs  of  the 
corporation,  into  subacribii^  for  stock  in  a 
bogus  concern  by  the  fraudulent  representa- 
tions of  the  individual  defendants  named 
in  the  petition,  and  asking  that  the  plaintifEg 
be  allowed  to  trace  the  funds  furnished  by 
them  into  certain  lands,  that  they  have  a 
special  lien  decreed  thereon,  and  for  a  Judg- 
ment against  the  defendants  named.  We  see 
no  valid  reason  why  this  cannot  be  done. 
The  petitioners  seem  to  have  had  the  law  ap- 
plicable before  their  eyes  when  they  drew 
their  petition,  for  it  Is  drawn  in  substantial 
conformity  to  the  decision  rendered  in  the 
case  of  Stewart  v.  Butherford,  74  Qa.  435^ 
where  it  was  held: 

"Where  the  complainant  did  not  seek  any  re* 
dress  in  the  character  of  a  stockholder  or  pres- 
ident, but  sought  to  sever  his  connection  entire- 
ly with  it  and  to  recover  what  he  had  been  in- 
duced to  put  into  it  by  fraud,  it  was  not 
necessary  uiat  he  should  ask  relief  of  the  stock- 
holders, who  perpetrated  the  fraud,  before  ap- 
plying to  equity  to  annul  the  contract.** 

In  the  body  of'tbe  opinion  (on  pages  438, 

439,  of  74  Qa.)  Chief  Justice  Jackson  said: 

'*Tbe  fraud  is  not  a  fraud  of  certain  ezistins 
stockholders  committed  upon  another,  also  al- 
ready a  member,  nor  is  it  a  fraud  by  a  cor- 
poration in  existence  upon  one  of  its  stockhold- 
ers; but  it  antedates  the  existence  of  the  cor- 
poration. It  attacks  the  very  contract  whidi 
made  the  corporation,  put  into  o^ration,  and 
furnished  the  means  to  buy  the  thing  to  be  op- 
erated upon,  and  the  tools  by  which  that  thing, 
the  mineral  lots  of  land,  was  to  be  worked  by 
the  corporation  to  be  afterwards  created.  One 
man,  or  a  set  of  several  men,  can  no  more 
swindle  and  cheat  another  out  of  his  money,  in 
order  to  make  a  corporation  and  set  it  to  work, 
than  he  or  they  could  cheat  and  swindle  him  in- 
to any  other  contract  or  aJiout  any  other  tiling; 
There  is  no  such  sanctity  about  a  corporation 
that  a  natural  person  should  be  induced  fraud- 
ulently, by  certain  other  natural  persons,  to 
apply  for  this  artificial  person  with  them  to 
be  created  by  the  state,  and  yet  have  no  reli^ 
against  those  who  thus  cheated  him,  because  the 
result  of  the  cheating  was  success  in  creating 
the  entity  called  an  artificial  person  or  a  corpo- 
ration, r^or  does  it  matter  one  iota  that  the 
fraud  made  him  a  stockholder  therein,  or  even 
the  president  thereof,  to  sweeten  the  pill  with 
ambition  gratified  by  putting  liim  at  the  head 
of  the  corporation  to  be  made.  That  some  of 
the  facts  showing  fraud  in  the  antecedent  con- 
tract transpired  after  the  contract  bore  the  fruit 
which  its  procurers  by  fraud  intended,  to  wit, 
ripened  into  a  corporation,  can  make  no  differ- 
ence. If  they  throw  light  on  the  contract,  and 
the  conduct  of  those  making  it,  and  the  motives 
leading  to  that  conduct,  it  pours  light  upon  the 
original  transaction  just  as  full  as  if  it  were 
contemporaneous  or  antecedent  facts." 

We  think  the  petition  sets  forth  s  good 
cause  of  action. 
[3]  3,  As  we  have  pointed  out  in.  the  pte- 
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ceding  division  of  the  opinion,  the  pUUntLffs^ 
allegations  entitle  them  to  reliel  They  also 
prayed  relief  by  the  appointment  of  a  receiv- 
er;  bnt  when  this  case  was  before  the  court 
on  a  former  occasion  (Georgia  Portland  Ce- 
ment &  Slate  Go.  y.  Jackson,  189  Ga.  968,  77 
S.  S.  1055),  it  was  held  that,  under  the  al- 
legations of  the  petition,  the  plaintiffs  were 
not  entitled  to  the  appointment  of  a  reoeiv- 
er.  That  deelsicm,  being  in  the  same  case,  is 
controlling  on  that  snb^ect  The  court,  there- 
fore, erred  in  overruling  the  special  demur- 
rer to  that  particular  prayer  for  relief.  In 
affirming  the  case,  however,  direction  vrill  be 
given  that  the  judgment  be  so  modified  as 
to  sustain  the  sixth  ground  of  the  demurrer. 
The  other  grounds  of  the  demurrer  are  with- 
out substantial  merit 

Judgment  affirmed,  with  direction.  All  the 
Justioes  concur,  except  FISH,  0.  J.,  absent 
on  account  of  sickness. 


att  Qa.  lift) 

CITIZENS'  BANK  OF  ADRIAN  v.  SOUTH. 

BRN  SECURITIES  &  PINANC- 

INQ  CO.     (No.  169.) 

(Supreme  Court  of  Georgia.    Feb.  10,  1915.) 

(ByOabuM  hy  tU  OourU) 
1.  IfAfima  ARD  Sebvant  «=»88  —  W&oiroiTrL 

DlSCHAS^fr— BSOHT  OP  ACIION. 

The  petition  set  forth  a  cause  of  action  for 
the  breach  of  an  executory  contract  to  render 
service.  If  an  agent  after  entering  into  the 
service  of  his. employer  is  wrongfully  discharg- 
ed, be  mar  bring  an  action  immediately  lor  any 
special  injury  which  he  may  have  sustained  in 
consequence  of  the  breach  of  contract  by  the 
employer. 

[EkI.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  44;  Dec  Dig.  «9>3&] 

2.  BiVIDSNCS    ^B»442  •— RXFOBMATION    Or    In* 

strumkhts  ^=s>38  — Answbb  — PABOii  Bvi« 

DKNCB— WbITTEN   CONTBACT. 

The  allegations  of  the  amendment  to  the 
defendant's  answer  were  insufficient  to  entitle 
the  defendant  to  have  its  contract  with  the 
plaintiff  reformed. 

(a)  Where  parties  have  reduced  to  writing 
what  appears  to  be  a  complete  and  certain 
agreement,  it  will,  in  the  absence  of  fraad,  acci- 
dent, or  mistake,  be  conclusively  presumed  that 
the  writing  contaiiu  the  entire  contract,  and 
parol  evidence  of  prior  or  contemporaneous  rep- 
resentations or  statements  is  inadmissible  to 
add  to,  take  from,  or  vary  the  written  instru- 
ment. 

[Ed.  Note.— For  other  oases,  see  Bvideneeu 
Cent.  Di^.  U  18T4-1897;  Dec.  Dig.  «=s>442; 
Reformation  of  Instruments,  Cent  Dig.  fiS  148- 
150;  DecDig.  «»3&J 

8.  Mastbb  and   Sbbvant  ^=»41  —  Employ- 

MINT    00RTBAC1^-^WB0N0rUI.    DlSOHABOn^ 

MXASUVK  of  Dakagbs— Evidencb. 

The  measure  of  damages  for  the  breach  of 
an  executory  contract  to  render  service  is  the 
actoal  loss  sustained  by  breach  of  the  contract, 
and,  in  estimating  the  amount,  all  the  facts 
down  to  the  time  of  trial  may  be  considered. 
The  evidence  authorized  the  verdict,  and  tiie 
court  did  not  abuse  his  discretion  in  refudng  a 
new  triaL 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{   12,  60-53;    Dec  mg. 


Error  from  Superior  Court,  Emanuel  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Action  by  the  Southern  Securities  &  Fi- 
nancing Company  against  the  Citizens'  Bank 
ot  Adrian.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

W.  W.  Larsen,  of  Dublin,  for  plaintilf  in 
error.  Faircloth  &  Clazton,  of  Wrightsvllle, 
for  defendant  in  error. 

EVANS,  P.  J.  The  Southern  Securities  & 
Financing  Company  brought  a  suit  against 
the  Citizens*  Bank  of  Adrian,  Ga.,  alleging 
that  the  bank  employed  the  plaintiff  by  writ- 
ten contract  to  act  as  its  financial  agent  for 
the  term  of  five  years  from  October  1,  1909, 
for  an  annual  compensation  of  $300.  The 
plaintiff  rendered  aU  the  services  therein  stip- 
ulated, up  to  and  until  the  1st  day  of  April, 
1912,  when  the  defendant  wrongfully  dis- 
charged the  plaintiff  and  refused  to  allow  it 
to  carry  out  its  contract,  notwithstanding  Its 
offer  to  do  so.  The  plaintiff  had  been  paid 
for  its  services  up  to  the  time  of  the  defend- 
ant's breach  of  the  contract.  The  plaintiff 
alleged  thaf  it  was  entitled  to  recover  as 
special  damages  the  full  amount  which  it 
would  have  been  permitted  to  earn  under 
the  contract  had  it  not  been  breached  by  the 
defendant,  for  the  reason  that  it  had  already 
secured  for  the  defendant  its  correspondents 
and  financial  connections,  and  had  equipped 
Itself  with  competent  and  experienced  ac- 
countants for  the  purpose  of  examining  the 
books,  papers,  and  business  of  the  defendant 
bank  from  time  to  time  as  requested,  or  when 
needed,  and  that  plaintiff  would  be  required 
under  its  contract  to  keep  these  accountants 
for  this  service  untU  the  expiration  of  Its 
term  of  employment  by  the  bank,  to  its  injury 
and  damage  in  the  sum  of  $750.  It  was  fur- 
ther alleged  that,  should  it  be  held  and  de- 
termined by  the  court  that  the  plaintiff  can 
only  recover  damages  as  the  years  expire, 
they  may  have  Judgment  for  the  sum  of  $150 
besides  Interest  from  the  1st  of  October,  1912; 
but,  should  It  be  held  and  determined  that 
the  plaintiff  is  entitled  to  sue  and  recover 
as  special  damage  the  entire  sum  that  plain- 
tiff would  be  entitled  to  for  the  full  term 
of  its  employment,  then  they  pray  Judgment 
for  the  same.  The  defendant  demurred  to 
the  petition,  and  pleaded  that  the  suit  be 
abated  because  prematurely  Instituted,  and 
also  filed  an  answer.  Qlie  court  overruled 
the  demurrer  to  the  petition,  and  struck  the 
defendant's  plea  in  abatement  and  certain 
paragraphs  of  the  answer.  The  case  proceed- 
ed to  trial,  and  a  verdict  was  rendered  for 
the  plaintiff  In  the  sum  of  $350,  which  the 
court  refused  to  set  aside  on  motion. 

[1]  1.  The  plaintiff's  action  is  for  breach 
of  an  extentory  contract  Substantially  the 
contract  is  one  of  hiring,  and  the  rule  is  well 
established  that  if  an  agent  is  wrongfully 
discharged  from  the  service  of  his  employer 
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he  may  bring  an  action  immediately  for  any 
special  Injury  which  he  may  have  sustained 
in  consequence  of  the  breach  of  contract  by 
the  defendant.  Rogers  v.  Parham,  8  6a.  190. 
The  plaintiff  alleged  that  it  had  performed 
its  contract  in  providing  suitable  correspond- 
ents and  bank  connections  for  the  defendant, 
and  that  it  had  provided  itself  with  account- 
ants for  the  purpose  of  performing  its  du- 
ties of  inspecting  the  bank's  affairs  agreeably 
to  the  terms  of  the  contract,  and  that  the  de- 
fendant by  breaching  the  contract  had  spe- 
cially endamaged  it  in  the  sum  which  the 
defendant  had  contracted  to  pay  for  plain- 
tiff's services  under  the  contract  The  peti- 
tion set  out  a  cause  of  action.  Roberts  v. 
Crowley,  81  Ga.  429,  7  S.  E.  740 ;  Roberts  ▼. 
Rigden,  81  Ga.  440,  7  S.  E.  742;  Equitable 
Loan,  etc..  Go.  v.  Knox,  131  Ga.  627>  62  S. 
E.  1030. 

[2]  2.  On  the  day  the  contract  was  signed, 
the  parties  made  a  supplemental  agreement, 
both  signing  it,  stipulating  for  an  increased 
allowance  of  expenses  at  the  end  of  the  first 
year,  or  whenever  the  earnings  of  the  bank 
Justified  same  and  the  board  of  directors  of 
the  bank  considered  it  advisable  to  pay  the 
increased  cost.  The  defendant  proffered  an 
amendment  to  Its  answer,  alleging  that  this 
modification  of  the  contract  was  prepared  by 
the  president  of  the  plaintiff  company,  and  it 
was  agreed  that  the  supplemental  contract 
should  contain  a  provision  that  the  plaintiff 
should  keep  down  any  opposition  to  the  bank 
at  Adrian,  Ga.,  by  guaranteeing  that  no  other 
banking  institution  should  be  organized  in 
that  town  during  the  continuance  of  the  con- 
tract, and  that  the  plaintiff  should  give  to 
the  defendant  bank  its  undivided  and  loyal 
support;  that  the  president  of  the  plaintiff 
company  failed  and  refused  to  incorporate 
this  stipulation  in  the  contract  before  de- 
livering it  to  the  defendant,  which  fftct  was 
unknown  to  the  defendant  until  suit  was 
brought  for  breach  of  the  contract  It  was 
alleged  that  the  failure  of  the  plaintiff's 
president  to  incorporate  all  of  the  agreement 
in  the  writing  constituted  a  fraud  upon  the 
defendant,  and  the  contract  should  not  be  en- 
forced until  it  was  reformed  ih  accordance 
with  the  actual  agreement  of  the  parties,  and 
there  was  a  prayer  for  such  reformation; 
that,  further,  by  reason  of  the  plaintiff's  not 
complying  with  the  omitted  cross-obligation, 
it  had  endamaged  the  defendant  in  the  sum 
of  $1,000,  or  other  large  amount,  which  it 
asked  to  recoup  from  the  plaintiff.  This 
amendment  was  properly  disallowed  by  the 
court  The  only  allegation  relied  upon  to 
constitute  fraud  is  the  omission  by  the  pres- 
ident of  the  plaintiff  company  to  include  in 
the  contract  an  obligation  to  stifle  competi- 
tion with  the  defendant  bank  in  the  town  in 
which  it  did  business.  Pretermitting  a  dis- 
cussion of  the  validity  of  such  a  covenant, 
the  mere  omission  to  include  it  in  the  con- 
4xact  under  the  circumstances  alleged  in  the 


amendment  does  not  constitute  fraud.  It  Is 
not  charged  that  the  defendant  was  deceived 
by  any  representation  made  by  the  president 
of  the  plaintiff  company.  The  addenda  to  the 
contract  was  embraced  in  very  few  lines, 
signed  by  the  officers  of  the  bank,  who  had 
full  opportunity  to  examine  its  contents,  and 
who  retained  and  kept  the  same,  and  who 
made  no  complaint  that  the  written  contract 
did  not  contain  the  full  agreement  of  the 
parties  until  after  it  had  been  sued  by  the 
plaintiff.  It  is  contended  that  the  omitted 
obligation  of  the  plaintiff  could  be  shown 
by  parol,  upon  the  allegation  that  the  written 
contract  rested  partly  in  parol  and  partly  in 
writing.  The  written  contract  shows  on  its 
face  that  it  was  a  complete  agreement 
Where  parties  have  reduced  to  writing  what 
appears  to  be  a  complete  and  certain  agree- 
ment, it  will,  in  the  absence  of  fraud,  acci- 
dent, or  mistake,  be  conclusively  presumed 
that  the  writing  contains  the  entire  contract, 
and  parol  evidence  of  prior  or  contemporane- 
ous representations  or  statements  is  inadmis- 
sible to  add  to,  take  from,  or  vary  the  writ- 
ten instrument  Forsyth  Mfg.  Co.  v.  Castlen, 
112  Ga.  199,  37  S.  E.  485,  81  Am.  St  Rep.  28; 
BuUard  v.  Brewer,  118  Ga.  918.  45  S.  B.  711. 

[3]  3.  There  was  evidence  tending  to  show 
that  the  plaintiff  had  offered  to  comply  with 
Its  contract  and  that  it  was  wrongfully  pre- 
vented from  so  doing  by  the  conduct  of  the 
defendant  The  measure  of  damage  In  such 
cases  is  the  actual  loss  sustained  by  breach 
of  the  contract,  and  in  estimating  the  amount 
all  the  facts  down  to  the  time  of  trial  may  be 
considered.  Roberts  v.  Crowley,  81  Ga,  429, 
7  S.  E.  740.  It  appeared  that  the  plaintiff 
had  in  its  employment  competent  account- 
ants, and  that  at  the  time  of  the  trial  a 
sufficient  time  had  elapsed  since  the  last  pay- 
ment for  an  accrual  of  salary  in  excess  of 
the  damages  allowed  by  the  Jury.  The  r^- 
diet  was  authorized  by  the  evidence.  Assign- 
ments of  error  not  specifically  noticed  are 
embraced  in  the  foregoing  rulings,  which 
control  the  case. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent  on  account  of 
sickness. 

a43  QA.1S6) 

LOUISVILLE  ft  N.  R.  CO.  v.  PATTERSON. 

(No.  206.) 

(Supreme  Court  of  Georgia.     Feb.  12,  191&) 

(8yUahu9  &y  the  Cauri.) 

1.  Instbuctions— Grounds  fob  New  Tbiai.. 

The  portions  of  the  charge  complained  of 
do  not  constitate  reversible  error  for  any  of 
the  reasons  assigned  in  the  grounds  of  the 
motion  for  a  new  trial. 

2.  Vebdiot  All d  Denial  won  New  Tsxal  Ap- 

FBOVED 

The  evidence  supported  the  verdict,  and 
there  was  no  error  in  overruling  the  motion  for 
a  new  trial. 

Error  from  Superior  Court,  I^annin  Ocnui* 
ty;   EU  Li  Patterson,  Judga 
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Action  between  the  LonlSYiUe  ft  Nashville 
Ballroad  Company  and  Lula  Patterson. 
From  a  Judgment,  the  Railroad  (Company 
brings  error.    Affirmed. 

Wm.  Butt,  of  Blue  Ridge,  D.  W.  Blair  and 
Ohas.  H.  Griffin,  both  of  Marietta,  and  Tye, 
Peeples  ft  Jordan,  of  Atlanta,  for  plaintiff 
In  error.  O.  B.  Dnpree  and  B.  L.  Smith,  both 
of  Blue  Ridge,  for  defendant  in  error. 

PBR  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C  J.,  ab- 
sent 


att  Oa.  364) 

IVET  et  al.  v.  COW  ART  et  al.     (No.  234.) 

(Supreme  Court  of  Georgia.     Feb.  26,  1916.) 

fSyllahuM  hy  the  Court,) 

InxEBLocinoBT  Injunction. 

There  was  no  abuse  of  discretion  in  re- 
fusing to  grant  an  interlocutory  injunction  in 
this  case. 

Error  from  Superior  Court,  Calhoun  Coun- 
ty; E.  E.  Coz,  Judge. 

Action  by  C.  R.  lyey  and  others  against 
J.  S.  Cowart  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Af- 
firmed. 

H.  M.  C^alhoun,  of  Arlington,  and  Rambo  ft 
Wright,  of  Blakely,  for  plaintiffs  in  error. 
B.  W.  Fortson,  of  Arlington,  and  Pope  ft 
Bennet,  of  Albany,  for  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  axneuTf  except  FISH»  O.  J.,  ab- 
sent. 

(143  Oa.  1S6) 

DORSET  T.  BRTANS.    (Na  207.) 
(Supreme  Court  of  Georgia.     F?b.  12,  1916.) 

(8yllabU9  hy  the  Court.) 

1.  Bills  and  Notes  $=s»104— Execxtteon^-Dtt- 

ress^What  Constitutes. 

While  a  threat  by  a  husband  to  abandon 
his  wife  unless  she  signs  a  note  may  in  some 
instances  amount  to  duress  which  will  relieye 
her  of  liability  on  the  note  to  a  holder  with  no- 
tice, yet,  where  the  circumstances  show  that  the 
-wife  hsd  no  reasonable  apprehension  of  the 
threat  being  carried  into  execution,  the  bare 
making  of  it  will  not  be  such  duress  as  to  render 
the  note  Invalid. 

(a)  The  court  did  not  err  in  failing  to  submit 
the  issue  of  duress  to  the  jury. 

pgSd.  Note.>-For  other  cases,  see  Bills  and 
INotes,  Cent  Dig.  f|  242-247;  Dec.  Dig.  «ss> 
X04.] 

(AdditUnua  BylUhut  hf  Editorial  Staff.) 

2l  Contbaots  ^s>95— ExEOxmoN— ''Ditsesb." 
The  definition  of  "duress"  given  iu  Civ. 
Code  1910,  f  4116,  providing  that,  ''Duress  con- 
sists in  any  illegal  imprisonment,  or  legal  im- 
prisonment used  for  an  illegal  purpose,  or 
threats  of  bodily  or  other  harm,  or  other  means 
sunoundng  to  or  tending  to  coerce  the  will  of 
another,  and  actually  inducing  him  to  do  an 
act  central^  to  his  free  will,"  is  sufllciently 
comprehensive  to  include  any  conduct  which 
overpowers  the  will  and  coerces  or  restrains  the 


performance  of  an  act  which  otherwise  would 
not  have  been  performed. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  431-440 ;   Dec.  Dig.  <8=>95. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Duress.] 

Error  from  Superior  Court,  Henry  (boun- 
ty ;  Robt.  T.  Daniel,  Judge. 

Action  by  John  Bryans  against  Mrs.  K 
J.  Dorsey.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Brown  &  Brown  and  EL  J.  Reagan,  aU  of 
McDonough,  and  Napier,  Wright  &  Wood,  of 
Atlanta,  for  plaintiff  in  error.  B.  O.  Jack- 
son and  B.  M.  Smith,  both  of  McDonougb, 
for  defendant  in  error. 

BECK,  J.  The  plaintiff  sued  the  defend- 
ant on  certain  notes.  The  defendant  was  a 
married  woman,  and  pleaded  that  the  debt 
represented  by  the  notes  was  that  of  her  hus- 
band.   She  further  pleaded  that: 

She  "signed  said  notes  under  duress.  Her 
said  husband  and  plaintiff  came  to  her  house,  and 
plaintiff  insisted  that  defendant  sign  said  notes 
as  security  for  her  said  husband's  debt  to  him. 
Defendant  declined  to  do  this,  and  protested 
against  the  purchase  of  the  property  for  which 
her  husband  had  become  indebted  to  plaintiff, 
and  for  which  said  notes  were  given.  Her  hus- 
band threatened  to  leave  her  forever  unless  she 
signed  said  notes,  and  at  the  same  time  plaintiff 
was  present,  insisting  that  she  sign  said  notes 
and  urging  and  demanding  that  she  do  so. 
Finally,  when  forced  against  her  will,  and  over 
her  repeated  protests  by  the  threats  of  her  said 
husband,  and  the  insistence  and  urging  of  plain- 
tiff, she  agreed  to  sign  said  notes  as  security 
for  her  husband's  debts." 

In  support  of  her  plea  she  testilled  that 
her  husband  and  the  plaintiff  were  drinking 
and  came  to  her  house,  and  in  the  presence  of 
her  sister  asked  her  to  sign  some  notes.  They 
represented  to  her  that  her  husband  had 
purchased  the  plaintiff's  interest  in  a  livery 
business,  and  requested  her  to  sign  the  notes 
as  security.  The  defendant  said  that  she 
did  not  care  to  go  security  on  the  notes. 
Upon  her  hesitation  to  sign  the  notes  her 
husband  started  off,  saying  if  she  did  not 
sign  them  he  was  going  to  leave.  The  plain* 
tiff  also  said  if  she  did  not  sign  the  notes 
her  husband  would  leave  her,  whereupon  she 
agreed  to  sign  the  notes.  The  plaintiff  pro- 
duced blank  forms  of  notes  and  requested 
her  to  fill  in  the  blanks,  assigning  as  a  rea- 
son for  the  request  that  he  had  left  his  spec- 
tacles at  home.  Defendant  filled  in  the  blank 
spaces  and  signed  the  notes.  The  notes  were 
given  in  consideration  of  the  purchase  of  an 
interest  in  a  livery  stable  business  by  her 
husband,  which  was  run  in  his  name,  and  as 
his  business.  The  defendant  further  testi- 
fied in  reference  to  her  husband's  threat  to 
leave  her: 

"I  don't  know  whether  I  had  any  fears  of  his 
running  away  from  me.  He  did  leave  me  once ; 
went  to  Lovejoy." 

The  defendant's  sister  testified  in  substan- 
tial corroboration  of  her.     The  defendant's 
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husband  was  offered  as  a  witness  in  her  be- 
half, and  testified: 

"I  don't  know  that  I  threatened  to  quit  Mrs. 
Dorsey  if  she  didn't  sign  the  notes ;  there  were 
some  words  said  about  that.  I  didn't  have  no 
idea  of  quitting  her.  I  never  said  nothing  about 
quitting  her.  Mr.  Bryans  came  there;  I  don't 
know  whether  I  told  him  or  not;  he  said  1 
was  going  to  quit  her  if  she  didn't  sign  the 
notes.'' 

The  plaintiff  submitted  evidence  In  oppo- 
sition to  the  plaintiff's  contention  as  to  the 
circnmstancea  under  which  the  notes  were 
executed.  His  testimony  tended  to  show 
that  the  notes  were  given  for  the  purchase 
price  of  a  livery  stable  business,  with  equip- 
ment of  horses,  wagons,  and  buggies,  which 
the  defendant  afterwards  conducted  for  two 
years,  and  which  she  sold  and  received  the 
proceeds  of  the  sale  for  her  own  individual 
use.  The  jury  returned  a  verdict  for  the 
plaintiff.  In  her  motion  for  new  trial  the  de- 
fendant complains  that  the  court  erred  in 
falling  to  instruct  the  jury  on  the  effect  of 
duress  as  to  the  procurement  of  the  notes. 

[1, 2]  Our  Ck>de  declares  that: 

'Duress  consists  in  any  illegal  imprisonment, 
or  legal  imprisonment  used  for  an  illegal  pur- 
pose, or  threats  of  bodily  or  other  harm,  or 
other  means  amounting  to  or  tending  to.  coerce 
the  will  of  another,  and  actually  inducing  him 
to  do  an  act  contrary  to  his  free  will."  Civil 
Code  1910,  I  4116. 

This  definition  is  sufficiently  comprehen- 
sive to  include  any  conduct  which  overpowers 
the  will  and  coerces  or  restrains  the  perform- 
ance of  an  act  which  otherwise  would  not 
have  been  performed.  Bond  v.  Kidd,  122  Qa. 
812,  50  S.  B.  834.  It  has  been  held  that  a 
deed  executed  by  a  married  woman  in  conse- 
quence of  her  husband's  threat  of  abandon- 
ment unless  she  complies  may  be  avoided  for 
duress.  Kooourek  v.  Marak,  54  Tex.  201,  38 
Am.  Rep.  623.  The  argument  in  support  of 
this  proposition  has  been  thus  stated  by  Ber- 
ry, J.,  in  Tapley  v.  Tapley,  10  Minn.  448 
<GU.  360)  88  Am.  Dec.  76: 

"And,  looking  at  the  reason  of  things,  if,  as 
is  well  settled  (see  case  cited  from  6  Denio), 
a  threat  of  injury  to  goods  and  other  property,  a 
threat  of  a  battery  or  of  illegal  imprisonment, 
are  held  sufficient  to  constitute  duress  and  to 
avoid  a  contract,  on  the  ground  that  they  take 
away  freedom  of  action,  and  are  calculated  to 
overcome  the  mind  of  a  person  of  ordinary  firm- 
ness, when  believed  in,  it  would  seem  too  clear 
for  argument  that  equal  effect  ought  to  be  given 
to  a  threat  by  a  husband  to  abandon  his  wife 
and  turn  her  out  upon  the  world  to  shift  for 
herself  in  the  anomalous  condition  of  a  wife 
without  a  husband." 

The  threat  by  a  husband  of  abandonment 
of  his 'Wife  must  be  made  under  circumstanc- 
es convincing  -to  the  wife  that  the  same  will 
be  carried  into  execution  unless  she  does  the 
act  commanded  by  her  husband.  If  she  is 
not  convinced  that  her  husband  would  aban- 
don her  in  case  of  refusal,  a  bare  threat  of 
leaving  her  would  be  too  trifling  a  circum- 
stance to  invalidate  an  otherwise  legal  trans- 
action. In  the  instant  case  the  wife  prac- 
tically admitted  that  she  had  no  well-ground- 


ed apprehension  that  her  husband  would 
leave  her  if  she  refused  to  sign  the  notes, 
and  the  husband  was  very  positive  in  his 
declaration  that  he  had  no  intention  of  quit- 
ting her.  Moreover,  the  wife,  while  testify- 
ing that  the  bosineeB  after  it  was  purdias- 
ed  was  conducted  In  the  name  of  her  hus- 
band, admitted  that  edie  had  employed  the 
help  at  the  stable,  had  supplied  new  horses 
and  vehicles,  and  finally  sold  the  stables  and 
appropriated  the  money  to  her  own  use.  Un- 
der all  the  drcumstanoes,  it  was  not  errone- 
ous for  the  court  to  ondt  an  instruction  in 
reference  to  duress  occasioned  by  the  threat 
of  the  defendant's  abandonment  by  her  hus- 
band. 

Judgment  affirmed.    All  the  Justioes  oqb- 
cur,  except  FISH,  C.  J.,  absent. 


att  G«.  2S6) 

SMALL  y.  JONES.     (No.  236.) 
(Supreme  Court  of  Georgia.     Feb.  25,  1915J 

(Byllabun  ly  the  CourtJ 

Vebdiot  ano  Dbniai.  of  Nbw  TbIAIc 

There  was  evidence  to  support  the  veidld 
in  favor  of  the  plaintiff.  None  of  the  grounds 
relied  on  by  the  movant  show  any  error  against 
the  defendant  requiring  a  reversal  of  the  judg- 
ment refusing  a  new  trials 

EIrror  from  Superior  Court,  Bibb  Ooiuity; 
H.  A.  Mathews,  Judge. 

Action  by  J.  S.  Jones  against  W.  BL  Small. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

J.  B.  Hall  and  W.  B.  Martin,  Jr.,  both  of 
Macon,  for  plaintiff  in  error.  Ryals  &  Ander- 
son, of  Macon,  for  d^endant  in  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  O.  J.,  ab- 
sent 


a4S  Ga.  ITS) 

MASSEE  ft  FELTON  LUMBER  CO.  v. 

GEORGIA  &  F.  RT.    (No.  198.) 

(Supreme  Court  of  Georgia.     Feb.  11,  1015^ 

(SyUahus  hy  the  Court,) 

1.  iNOEicNiTT   ^=»13—Nbgligbncs— Liabil- 
ity. 

A  railway  company  granted  trackage  fa- 
cilities to  a  lumber  company.  There  was  a 
collision  between  an  extra  freight  train  oi  the 
railway  company  and  a  logging  train  of  the  lum- 
ber company,  in  which  the  engineer  of  the  log- 
ging train  was  injured.  He  recovered  damages 
of  the  railway  company,  and  after  payment  of 
same  the  railway  company  brought  suit  against 
the  lumber  company  for  reimbursement  Eeld 
that,  inasmuch  as  no  act  of  negligence  was 
charged  against  the  lumber  company,  n  was  sot 
liable  over  to  the  railway  company  for  dsm* 
ages  paid  to  the  lumber  company's  engineer  far 
injuries  received  in  the  collision. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  §§  29-95;   Dec.  Dig.  <8=:>18.] 

2.  InDEMNITT    ^s»13  —  CONTBACT    GBAinTNO 
TBAOSLAlGE    PbIVILEGBS— CONSTBUCnON. 

A  contract  between  a  railway  company  and 
a  lumber  company  granting  trackage  privileges 
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contained,  among  other  provisions,  the  follow- 
ing: '*The  said  lomber  company  shall  hold  the 
said  railway  company  free  and  harmlesB  from 
all  damage  or  loss  to  all  persons  or  property  of 
all  persons  caused  by  the  operations  of  said 
trains  of  said  lumber  company  on  track  of  the 
said  railway  company.*'  Held^  that  this  provi- 
sion, as  interpreted  by  its  own  words  and  its 
context,  did  not  amount  to  an  assumption  by 
the  lumber  company  of  liability  caused  by  tha 
negligence  of  the  railway  company  to  persons 
engaged  in  the  operation  of  the  lumber  comx)a- 
ny  s  trains. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  ({  29-35;   Dec.  Dig.  «s>13.} 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  the  Georgia  ft  Florida  Railway 
against  the  Massee  &  Felton  Lumber  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

The  Georgia  ft  Florida  Railway  entered  in- 
to a  contract  with  the  Massee  ft  Felton  Lum- 
ber Company,  wherein  the  railway  company 
agreed  to  permit  the  lumber  company  to  use 
its  main  line  of  railroad  between  Bannoch- 
bum  and  Rays  Mill,  stations  on  the  rail- 
road, for  the  purpose  of  hauling  logs  over 
this  stretch  of  the  track.    During  the  con- 
tinuance of  the  contract,  there  was  a  col- 
lision between  a  log  train  of  the  lumber  com- 
I>any  and  an  extra  freight  train  of  the  rail- 
way company,  in  which  the  engineer  operate 
log  the  engine  of  the  lumber  company  was 
injured.     The    engineer   instituted    a    suit 
against  the  railway  company,  alleging  that, 
under  the  contract  between  the  lumber  com- 
pany and  the  railway  company,  the  lumber 
company  had  trackage  rights  to  operate  Its 
log  trains  over  the  road  of  the  railway  com- 
pany   between   certain   stations.     He   was 
the  en^rineer  in  charge  of  a  log  train  of  the 
lumber  company,  and  on  the  morning  of  a 
day  named,  while  running  his  train  through 
a  cut,    on  schedule  time  and  at  a  normal 
rate  of  speed,  i.  e,  6  to  7  miles  per  hour, 
and  exercising  due  care  and  caution  in  keep- 
ing a  lookout  and  otherwise  attending  to  his 
duties,  an  extra  freight  train  of  the  railway 
company  at  a  rate  of  speed  from  20  to  25 
miles  per  hour,  suddenly  dashed  around  the 
carve,  and  collided  with  the  train  operated 
by    tlie    plaintiff,   without  giving   him   any 
wamingr   or  chance  to  stop  his  train,  and 
without   stopping  the  train  of  the  railway 
company^  inflicting  serious  injuries  upon  his 
j>efSon.     It  was  further  alleged  that  permis- 
sion tor  the  lumber  company's  train  to  be  at 
the  point  upon  the  track  where  the  collision 
occurred  at  this  xmrticular  time  was  furnish- 
ed him  from  the  trainmaster's  office  at  Ban- 
nochbum  by  way  of  telegram.    The  railway 
company  was  alleged  to  have  been  negligent 
because:      (a)  The  south-bound  extra  freight 
train  of  the  defendant  was  allowed  to  run 
out  of  Nashville  upon  the  schedule  time  of 
the  north-bound  log  train  operated  by  peti- 
tioner,  instead  of  such  train  being  held  at 


Nashville  to  await  the  arrival  of  petitioner's 
train;  (b)  such  train  was  running  at  a  high 
rate  of  speed,  which,  in  view  of  the  fbct 
that  there  was  a  heavy  curve  between  Nash- 
ville and  the  southern  limits  of  the  trackage 
territory  of  the  Massee  ft  Felton  Lumber 
Company,  and  the  defendant's  knowing  that 
the  lumber  train  was  in  such  territory,  was 
an  act  of  gross  negligence;  (c)  the  defend- 
ant's engineer  in  approaching  the  curve  failed 
to  give  the  usual  alarm  by  the  blowing  of 
his  engine  whistle.  The  railway  company 
voudied  the  lumber  company  in  as  a  party 
def^idant  The  railway  company  and  the 
engineer  agreed  upon  a  settlement.  This  set- 
tlement was  made  with  the  consent  of  the 
Massee  ft  Felton  Lumber  Company,  under  an 
agreement  that  the  question  of  ultimate 
liability  under  the  contract  between  the  lum- 
ber company  and  the  railway  company 
should  not  be  concluded,  or  the  rights  of  ei- 
ther party  prejudiced;  that  the  Georgia  ft 
Florida  Railway  should  have  the  right  to  sue 
the  Mateee  ft  Felt<m  Lumber  Company  for 
the  recovery  of  the  amount  paid  in  settle- 
ment to  the  same  extoit  as  though  judgment 
had  been  rendered  against  It  in  the  case; 
and  that,  if  the  lumber  company  wtnild  have 
been  liable  to  the  railway  company  in  the 
event  a  verdict  had  been  rendered,  it  would 
be  liable  to  the  same  extent,  and  no  more, 
under  the  terms  of  the  settlement  After  the 
payment  by  the  railway  company  to  the  engi* 
neer  of  the  amount  agreed  upon  in  the  settle- 
ment, the  railway  company  instituted  its 
action  against  the  lumber  company,  alleging 
the  foregoing  facts,  and  attaching  a  copy  of 
their  agreement  to  the  petition.  This  con- 
tract contained,  among  others,  the  following 
];H*ovisions: 

'*The  lumber  company  is  to  furnish  Its  own 
cars,  enginesj  equipment,  and  employ^i  nece» 
sary  for  hauling  its  loga  and  empties,  at  its  own 
expense  and  that  all  of  said  trains  operated  bv 
the  lumber  company  are  to  be  run  only  at  such 
times,  and  under  such  rules  and  reflations,  as 
may  be  from  time  to  time  prescribed  by  the 
railway  company  and  its  duly  constituted  au- 
thorities, copies  of  such  rules  and  regulations 
to  be  furnished  to  the  Inmber  company.  *  •  « 
The  said  lumber  company  shall  see  that  its  en- 
gineers and  conductors  engaged  in  operating 
trains  over  the  line  of  said  railway  company 
have  good  time-keeping  watches,  which  they 
shall  compare  with  the  time  given  the  conduc- 
tors and  engineers  running  regular  trains  on 
said  railroad  at  and  when  called  upon.  The 
agent  at  Bannochbum  shall  furnish  daily  to  the 
engineers  and  conductors  of  the  lumber  compa- 
ny the  time  which  they  shall  keep  by  such 
watches.  Lumber  company's  engineers  and  con- 
ductors shall  keep  off  the  time  of  all  regular 
and  signal  trains  as  laid  down  on  said  time 
cards.  The  lumber  company  will  see  that  their 
conductors  and  engineers  are  supplied  with  time 
cards  in  effect,  and  the  said  engineers  and  con- 
ductors shall  carr^  out  the  instructions  of  the 
officials  of  said  railway  company  as  to  the  run- 
ning of  special  or  extra  trains  that  are  not 
shown  upon  their  regular  time  cards;  and  that 
they  wUl  strictly  observe  all  other  orders  that 
the  officials  of  said  railway  company  shall  issue 
from  time  to  time  affectisig  that  portion  of  the 
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oaimot  show  that  he  is  entitled  to  recoyer  land 
from  the  possession  of  the  defendant  by  show- 
ing that  the  latter  has  conveyed  to  a  tiiird 
person  any  interest  which  she  may  have  had. 
[E^d.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  S§  16-29 ;  Dec.  Uig.  <8=5>9.]  " 
4.  Abatement  and  Revival  ^s»84— Waives 

OF  PlJ&A— TRIAI*  on  MEBITS. 

To  an  action  seeking  to  recover  land,  the 
defendant  at  the  first  term  filed  a  plea  in 
abatement,  setting  up  that  the  same  plaintiff 
had  previously  brougljt  an  action  against  the 
defendant  to  recover  the  land,  and  had  dismissed 
it  and  instituted  a  second  action  without  pay- 
ing the  cost  of  the  former  suit  The  defend- 
ant also  pleaded  to  the  merits  of  the  action. 
When  the  case  was  called  for  trial,  a  jurj 
was  stricken,  and,  without  leading  the  peti- 
tion, counsel  for  the  plaintiff  stated  to  them 
the  contentions  and  case  for  the  plaintiff  which 
he  expected  to  prove.  Counsel  for  the  defend- 
ant then  stated  to  the  court  that  the  plea 
in  abatement  was  of  file  and  had  to  be  first 
disposed  of,  and  also  stated  to  the  court  and 
jury  tl^e  contentions  of  the  defendant  on  the 
merits.  Held^  that  while  the  general  rule  is 
that  if  a  defendant,  who  has  filed  a  plea  in 
abatement,  goes  into  the  trial  of  tbe  case 
upon  its  merits,  without  insisting  upon  such 
plea,  he  thereby  waives  it,  the  rule  was  not 
applicable  to  the  state  of  facts  above  set  out; 
and  it  was  error,  on  motion  of  the  plaintiff,  to 
strike  the  plea  in  abatement  on  the  ground 
that  it   had  been   waived. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  |{  156,  176,  607-610; 
Dec.  Dig.  <8=5>84.] 

6.  Scope  of  Review— Decision. 

The  ruling  above  made  so  infected  the 
entire  trial  on  the  merits  aa  to  render  it  il- 
legal. Accordingly,  the  errors  complained  of  in 
the  grounds  of  the  motion  for  a  new  trial  will 
not  be  specifically  passed  upon;  but  the  judg- 
ment will  be  reversed  without  adjudicating  their 
merits,  and  the  case  will  be  remanded  in  or- 
der that  it  may  be  retried  under  the  rulings 
above  made. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Action  by  J.  W.  Waters,  administrator, 
against  M.  L.  Durrence.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed, 
witb  directions. 

H.  H.  Elders*  of  ReidsviUe,  and  Hines  & 
Jordan,  of  Atlanta,  for  plaintiff  In  error. 
Way  &  Burkhalter,  of  ReidsvUle^  for  defend- 
ant in  error. 

PER  CURIABl  Judgment  reversed,  with 
directions.  All  tike  Justices  concur,  except 
FISH,  0.  J.,  abs^L 


a4S  Qa.  S87) 

SC3AB0ARD  AIR  LINE  RT.  v.  BLACK- 
WELL.     (No.  229.) 

(Supreme  Court  of  Georgia.     Feb.  23,  1916.) 

(SyUahuM  ly  the  Court.) 

coumebob   ^=>68  —  ilttebstatb   coicmebcb  — 
Blow-Post  Law— Validity. 

The  provision  of  Civil  Code  1910,  {  2675, 
which  requires  the  engineer  of  a  locomotive  to 
check  the  speed  thereof  on  approaching  a  public 
road  crossing,  so  as  to  stop  in  time  should  any 
person  or  thing  be  crossing  the  railroad  track 
on  said  road,  is  not  unconstitutional  as  applied 
to  a  railway  train  while  engaged  in  interstate 


commerce,  under  the  conditions  set  forth  in 
paragraph  23  of  the  defendant's  answer,  on  the 
ground  that,  as  thus  applied,  the  statute  is  a 
regulation  of  interstate  commerce  and  repug- 
nant to  the  provisions  of  the  Constitution  of 
the  United  States  that  "the  Congress  shall  have 
power  to  regulate  commerce  with  foreign  nationi 
and  among  the  several  states."  The  statute  it 
an  exercise  of  the  police  power  of  the  state, 
though  to  some  extoit  it  may  indirectly  affect 
interstate   transportation. 

[Ed.  Note. — For  other  cases,  see  Ck>mmerGe, 
Cent  Dig.  {{  77-86,  100 ;  Dec.  Dig.  «=>58.] 

CertUted  Quettioiw  from  Ckmit  of  Appeals. 

Action  by  Elizabetb  Blackwell  against  tb» 
Seaboard  Air  Line  Railway.  Defendant's 
motion  for  new  trial  being  ovemiled,  it  saed 
out  a  bill  of  exceptions  to  the  Goort  of  Ap- 
peals, whidi  propounds  oertaln  questions  to 
the  Supreme  Court.  QuestionB  answered  in 
opinion. 

Elizabeth  Blackwell  brought  suit  against 
the  Seaboard  Air  Line  Railway  for  an  alleged 
homicide  by  the  defendant  of  her  minor  son, 
who,  while  traveling  along  a  public  road, 
came  to  a  crossing  on  its  line,  which  was 
about  two  miles  east  of  the  city  of  Elberton, 
where  defendant's  track  crossed  such  public 
road,  and,  while  crossing  over  the  track  in  a 
buggy,  was  struck  and  killed  by  the  engine  of 
the  defendant  An  act  of  negligence  alleged 
in  the  petition  was  the  failure  on  the  part  of 
the  defendant  to  comply  with  the  provisions 
of  the  statute  of  this  state  commonly  known 
as  the  "blow-post  law."  Paragraph  23  of 
the  defendant's  plea  was: 


it 


'And  for  further  plea  and  answer  in  this 
behalf  this  defendant  says  that  in  paragraph 
twelve  (12)  of  said  petition  it  is  allied  as  an 
act  of  negligence  that  the  engineer  in  charge 
of  the  engine  which  is  alleged  to  have  caused 
the  injury  complained  of  failed  to  blow  the  whis- 
tle of  the  engine  at  a  blow  post  400  yards  south 
of  the  crossing  where  the  homicide  is  alleged  to 
have  occurred,  and  failed  to  keep  blowing  said 
whistle  until  the  train  arrived  at  the  crossing; 
and  in  paragraph  thirteen  (13)  of  said  petition 
it  is  alleged  that  the  employes  of  the  defendant 
in  charge  of  the  engine  which  is  alleged  to 
have  brought  about  the  injury  complained  of 
failed  to  check  the  speed  of  the  train  at  the  blow 
post  400  yards  south  of  the  crossing,  and  failed 
to  keep  checking  the  same  until  it  reached  the 
crossing  so  as  to  sti^  in  time  should  any  per- 
son or  thing  be  crossing  said  track  on  said  road, 
and  such  failure  on  l^e  part  of  the  employ^ 
on  said  train  is  alleged  in  said  paragraph  to  be 
negligen<A.  In  other  parts  of  said  petiti^w  it 
is  inferentially  charged  tiiat  a  failure  on  the 
part  of  the  employes  in  charge  of  the  train  to 
comply  with  what  is  known  as  the  blow-post 
law  in  force  in  this  state  was  negligence  on  the 
part  <^  this  defendant:  and  it  is  sought  in  said 
petitioxi.  and  especially  the  paragraphs  above 
referred  to,  to  charge  this  defendant,  as  a  mat- 
ter of  law,  in  failing  to  have  its  employes  com- 
ply with  the  provisions  of  said  blolr-post  law. 
This  defendant  denies  that  the  failure  to  com- 
ply with  said  blow-post  law  was  negligence  on 
its  part  relatively  to  the  transaction  in  ques- 
tion. This  defendant  alleges  that  the  law  above 
referred  to  as  the  blow-post  law  is  that  set  forth 
in  sections  2675,  2676,  and  2677  of  the  Code  of 
this  state  adopted  in  1910,  and  is  in  the  fol- 
lowing lan^iage: 
"  'Sec.  2675.  A  Post  to  be  Brected.    There 
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must  be  fixed  on  the  line  of  said  roads,  and  at  the  t 
distance  of  four  hundred  yards  from  the  center 
of  each  of  such  road  crossings,  and  on  each  side 
thereof,  a  post,  and  the  engineer  shall  be  re- 
quired, whenever  he  shall  arrive  at  either  of  said 
posts,  to  blow  the  whistle  of  the  locomotive 
until  it  arrives  at  the  public  road,  and  to  simul- 
taneously check  and  Keep  chedcing  the  speed 
thereof,  so  as  to  stop  in  time  should  any  person 
or  thing  be  crossing  said  track  on  said  road. 

"•Sec. 2676.  Neglecting  to  Erect  Such  Posts. 
Should  any  company  fail  or  neglect  to  put  up 
said  posts,  the  cfuperintendent  thereof  shall  be 
guilty  of  a  misdemeanor. 

*'  'Sec  2677.  Failing  to  Blew  Whistle.  If  any 
eni^ineer  neglects  to  blow  said  whistle  as  re- 
quired, and  to  check  the  speed  as  required,  he 
is  guilty  of  a  misdemeanor:  Provided,  that 
within  tiie  corporate  limits  of  the  cities,  towns, 
and  villages  of  this  state,  the  several  railroad 
companies  shall  not  be  required  to  blow  the 
whistle  of  their  locomotives  on  approaching 
crossings  or  public  roads  in  said  corporate  lim- 
its, but  in  lieu  thereof  the  engineer  of  said  loco- 
motive shall  be  required  to  signal  the  approach 
of  their  trains  to  such  crossings  and  public  roads 
in  said  corporate  limits,  by  tolling  the  beU  of 
said  locomotive;  and  on  failure  to  do  so,  the 
penalties  of  this  section  shall  apply  to  such  of- 
fense.' 

"This  defendant  avers  that  the  train  of  de- 
fendant which  is  referred  to  in  the  petition,  as 
appears  from  the  allegations  of  said  petition, 
was  a  train  which   ran  from  Atlanta,  in  the 
state  of  Georgia,  to  Abbeville,  in  the  state  of 
South  Carolina,  and  said  traia  was  used  as  an 
instrumentality  of  this  defendant  in  carrying 
on  its  business  as  an  interstate  carrier  of  pas- 
sengers and  freights  between  the  points  named, 
and  in  said  train  were  carried  passengers  from 
the  state  of  Georgia  to  the  state  of  Soutii  Oaro- 
lina  and  other  states^  and  baggage  from  points 
in  the  state  of  Georgia  to  points  in  the  state  of 
South  Carolina  and  other  states,  and  upon  said 
train  alBO  the  Southern  Express  Company,  un- 
der a  contract  with  this  defendant,  carried  arti- 
dea  of  freight  between  Atlanta  and  other  points 
in  the  state  of  Georgia  to  Abbeville  and  other 
points  in  the  state  of  South  Carolina,  and  other 
points  in  other  states,  and  upon  said  train  were 
also  carried  the  mails  of  the  United  States,  and 
the  train  in  question  was  actually  engaged  in 
commerce  between  the  several  states,  and  espe- 
cially between  the  state  of  Georgia  and  the  state 
of  South  Carolina.     This  defendant  avers  that 
the  line  of  this  defendant  over  which  said  train 
was  operated  ran  from  the  dty  of  Atlanta,  in 
the  state  of  Georgia,  to  and  over  the  Savannah 
river,  which  is  the  boundary  line  between  the 
state  of  Georgia  and  the  state  of  South  Cfuro- 
lina,  and  thence  to  the  city  of  Abbeville,  in  the 
state  of  Sbuth  Carolina,  and  thence  to  other 
points  in  the  states  of  North  Carolina  and  Yir- 
grinia.    This  defendant  alleges  that  between  the 
city  of  Atlanta,  in  the  state  of  Georgia,  and 
the    Savannah   river,  where   the   same    is   the 
boundary  line  of  the  state  of  Georgia,  there  are 
one  hundred  and  twenty-four  (124)  points  where 
the  line  of  this  defendant  crosses  public  roads 
of  the  different  counties  of  this  state,  established 
pursuant  to  law,  and  all  of  such  crossings  are 
at  grrade.    This  defendant  alleges  that  the  dis- 
tance from  the  city  oT  Atlanta  to  the  line  of  the 
state  at  the  Savannah  river  traversed  by  the 
line  of  railway  of  this  defendant  is  one  hundred 
and  twenty-three  (123)  miles.    This  defendant 
alleges  that,  according  to  the  provisions  of  said 
blow-post  law  above  set  forth,  it  is  required  of 
the  engineer  in  charge  of  railway '.trains  to  be- 
^in  to  check  the  train  at  a  point  400  yards  from 
each  road  crossing  and  to  continue  to  check  dur- 
ing the  time  that  said  400  yards  is  being  travers- 
edy   and  have  the  engine  under  such  control  at 
the   crossing  that  if  any  person  or  thing  shall 
be  upon  the  crossing  it  shall  be  in  the  power  of 
the  engineer  to  stop  the  train  before  U  passes 


the  crossing.  This  defendant  avers  that  in  order 
to  comply  with  said  law  it  will  be  necessary  for 
the  engineer  in  charge  of  the  train  to  so  slacken 
the  speed  of  the  train  that  there  would  be  prac- 
tically a  full  stop  of  the  train  at  each  ot  the 
road  crossings  over  which  the  line  of  railway 
was  constructed.  This  defendant  avers  that  the 
time  that  would  be  required  to  so  check  and 
slacken  the  speed  of  the  train,  and  then,  after 
the  crossing  was  passed,  to  increase  the  speed  to 
the  rate  at  which  the  train  was  running,  would 
depend  upon  various  conditions  that  might  or 
might  not  exist  at  the  time  and  at  the  crossings, 
such  as  the  weight  of  the  train,  the  state  of  the 
weather  as  aftecting  the  condition  of  the  rail, 
and  the  per  cent  of  the  p;rade.  This  defendant 
avers  that  to  comply  with  said  law  relatively 
to  a  train  composed  of  an  engine  and  three  cars, 
consisting  of  a  mail  car  and  two  coaches  or 
similar  cars,  the  time  consumed  in  checking  and 
slackening  speed  and  increasing  speed  after  the 
crossing  was  passed  would  not  be  less  than  three 
(3)  minutes,  and  that,  if  the  train  was  composed 
of  a  larger  number  of  cars,  the  time  consumed 
would  be  greater.  This  defendant  avers  that 
this  allegation  as  to  the  time  consumed  in  com- 
plying with  such  law  at  each  crossing  is  based 
upon  ordinar3^ conditions;  that  is,  where  there 
is  no  grade,  or  the  percentage  of  grade  is  low, 
where  the  conditions  of  the  weather  are  such  as 
not  to  affect  the  track,  and  all  conditions  are 
usual  and  ordinary.  This  defendant  avers  that, 
where  the  grade  is  heavy  or  great,  and  the  track 
is  affected  by  the  weather,  the  time  consumed 
would  be  greater.  This  defendant  avers  that,  a 
train  composed  of  an  engine  and  freight  cars 
being  ordinarily  a  longer  train  than  a  passenger 
train,  the  time  consumed  in  complying  with  said 
law  at  each  crossing  with  the  average  freight 
train  would  be  not  less  than  five  minutes.  This 
defendant  avers  that  the  train  referred  to  in 
the  petition  which  is  alleged  to  have  caused  the 
injury  complained  of  was  a  train  composed  of  an 
engine,  a  mail  car,  and  two  ooadies-Hthat  is  to 
sayj  a  train  compo&ed  of  an  engine  and  three 
ordinary  coaches— and  this  defendant  avers  that 
if  the  provisions  of  the  blow-^post  law  above  set 
forth  had  been  complied  with  oni  the  day  in  ques- 
tion, from  the  time  that  said  train  left  Atlanta, 
in  the  state  of  Georgia,  until  it  reached  the 
Savannah  river,  the  boundary  line  of  the  state, 
that  at  least  three  minutes  would  have  been 
consumed  at  each  crossing  in  complying  with 
said  blow-post  law,  and  that  the  time  consumed 
in  compliance  with  said  law  on  the  day  in  ques- 
tion between  the  city  of  Atlanta  and  the  Savan- 
nah river  would  have  been  more  than  six  hours. 
This  defendant  alleges  that,  according  to  the 
adopted  schedule  of  said  train,  the  time  consum- 
ed in  running  from  the  city  of  Atlanta  to  the 
Savannah  river  was  four  hours  and  thirty  min- 
utes ;  and  thb  schedule  was  operated  by  giving 
a  signal  from  the  whistle  of  the  engine  on  the 
approach  to  each  crossing,  but  not  checking  and 
slackening  speed  in  approaching  the  crossing; 
and  that,  if  said  law  had  been  complied  with, 
the  time  consumed  in  operating  the  train  from 
the  city  of  Atlanta  to  the  Savannah  river  would 
have  been  more  tiian  ten  hours  and  a  half.  This 
defendant  further  avers  that  the  maximum  rate 
of  speed  for  freight  trains  upon  the  line  of  this 
defendant  is  twenty  miles  an  hour,  and  that,  if 
the  law  was  complied  with  in  the  operation  of 
freight  trains  between  the  city  of  Atlanta  and 
the  Savannah  river,  the  time  consumed  in  com- 
plying with  said  law  at  the  public  road  cross- 
ing would  be  ten  hours  or  more,  and  the  time 
consumed  in  operating  a  freight  train  between 
the  city  of  Atlanta  and  the  Savannah  river 
would  be  more  than  sixteen  hours.  This  defend- 
ant further  alleges  that  the  124  public  road 
crossings  above  referred  to  are  the  usual  and 
ordinary  grade  crossings,  and  there  is  nothing 
in  the  conditions  surrounding  which  makes  any 
one  of  them  peculiarly  dangerous,  other  than 
such  danger  as  may  result  from  the  crossing  of 
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a  public  road  by  a  railroad  track  at  grade.  This 
defendant  further  alleges  that  between  the  city 
of  Atlanta  and  the  Savannah  river  the  line  of 
railway  of  this  defendant  crosses  the  tracks  of 
two  other  railroads,  and  that  under  the  laws  of 
this  state,  wherever  one  railroad  track  crosses 
another,  the  engineer  in  charge  of  the  train  is 
required  to  bring  his  train  to  a  full  stop  fifty 
feet  from  the  crossing,  and  that  the  time  con- 
sumed in  such  crossings  would  increase  the  time 
required  to  operate  the  trains  between  the  points 
above  referred  to.  This  defendant  alleges  that 
the  blow-post  law  abovQ  referred  to,  in  so  far 
as  it  requires  the  engineer  in  charge  of  trains 
to  begin  to  check  his  train  at  a  point  400  yards 
from  the  crossing  and  to  keep  checking  until 
the  crossing  is  reached,  and  have  his  train 
under  such  control  that  the  same  can  be  stopped 
if  there  should  be  any  person  or  thing  upon 
said  track  at  said  crossing,  is,  as  applied  to  the 
train  in  question,  which  is  alleged  to  have 
brought  about  the  injury  complained  of,  a  reg- 
ulation of  interstate  commerce  and  an  unrea- 
sonable reg^nlation  of  such  commerce,  and  is  in 
violation  of  paragraph  3,  section  8,  article  1, 
of  the  Constitution  of  the  United  States, 
which  declares.  The  Congress  shall  have  pow- 
er to  regulate  commerce  with  foreign  nations 
and  among  the  several  states  and  with  the 
Indian  tribes,'  which  confers  upon  Congress 
the  exclusive  power  to  regulate  the  commerce 
among  the  several  states;  and  said  blow-post 
law  is,  as  applied  to  the  train  in  question, 
null  and  void.  Wherefore  this  defendant  says 
that  each  and  every  allegation  of  said  peti- 
tion which  charges  this  defendant  with  negli- 
gence in  failing  to  comply  with  said  law,  and 
especially  paragraphs  12  and  13  of  said  peti- 
tion, set  forth  no  act  which  would  in  law 
amount  to  negligence;  and  this  defendant  al- 
leges that  it  is  not  guilty  of  any  negligence 
under  the  facts  so  alleged,  and  is  not  liable 
to  plaintiff  on  account  of  its  failure  to  comply 
with  the  provisions  of  said  blow-post  law; 
and  all  of  this  said  defendant  is  ready  to  ver- 
ify." 

To  this  special  plea  the  plaintiff  filed  a 
written  demurrer,  and  a  motion  to  strike 
the  same,  upon  the  ground  that  it  set  forth 
no  legal  defense  against  the  cause  of  action 
set  out  in  the  plaintiff's  petition.  The  trial 
court  sustained  the  demurrer  and  struck 
the  special  plea  above  refen-ed  to,  "except 
so  much  as  reads  as  follows:  'The  defend- 
ant denied  that  the  failure  to  comply  with 
said  blow-post  law  was  negligence  6n  its 
part  relatively  to  the  transaction  in  ques- 
tion/" The  defendant  excepted  pendente 
lite,  assigning  error  upon  this  ruling.  The 
case  proceeded  to  trial,  and  resulted  in  a  ver- 
dict in  favor  of  the  plaintiff.  The  defend- 
ant's motion  for  a  new  trial  having  been 
overruled,  it  sued  out  a  bill  of  exceptions  to 
the  Court  of  Appeals,  assigrning  error  upon 
the  refusal  to  grant  a  new  trial,  and  upon 
the  exceptions  pendente  lite.  The  Court  of 
Appeals  propounded  the  following  question 
to  this  court: 

"Is  the  provision  of  the  Civil  Code,  {  2675, 
which  requires  the  engineer  of  a  locomotive 
to  check  the  speed  thereof  on  approaching  a 
public  road  crossing,  so  as  to  stop  In  time 
should  any  person  or  thing  be  crossing  the  rail- 
road track  on  said  road,  unconstitutional  so 
far  as  applied  to  a  railway  train  while  engaged 
in  interstate  commerce,  under  the  conditions  set 
forth  in  paragraph  23  of  the  defendant's  an- 
swer, for  the  reason  that,  as  thus  applied,  the 
statute  is  a  regulation  or  interstate  commerce 
and  repugnant  to  the  provision  of  the  Consti- 


tution of  the  United  States  that  'The  Congress 
shall  have  power  to  regulate  commerce  with 
forei^  nations  and  among  the  several  states?' " 
(In  mcorporated  towns  or  cities  the  bell  of 
the  engine  is  required  to  be  rung  in  approach- 
ing public  crossings,  in  lieu  of  the  blowing  of 
the  whistle.) 

Z.  B.  Rogers  and  H.  J.  Brewer,  both  of  El- 
berton,  and  F.  C.  Shackelford  and  Cobb  & 
Erwin,  all  of  Athens,  for  plaintiff  tn  error. 
PuUiam  Proffltt,  of  Elberton,  for  defendant 
in  error. 

LUMPKIN,  J.  It  is  well  established  by  de- 
cisions of  the  Supreme  Court  of  the  United 
States  that  the  right  to  regalate  Interstate 
commerce  is  exclusively  vested  tn  Congress, 
and  that  the  states  cannot  pass  any  laws  di- 
rectly regulating  such  commerce,  but  that 
the  states  may,  in  the  exercise  of  their  police 
power,  pass  laws  in  the  interest  of  public 
safety  which  do  not  interfere  directly  with 
the  operation  of  interstate  commerce;  that 
the  constitutionality  of  a  state  statute  regu- 
lating the  operation  of  railroad  trains  de- 
pends upon  its  effect  on  interstate  commerce ; 
and  that,  in>  the  absence  of  congressional  reg- 
ulation on  the  subject,  a  state  may  make  rea- 
sonable regulations  as  to  the  manner  in 
which  trains  shall  approach,  and  give  notice 
of  their  approach  to,  dangerous  crossings, 
so  long  as  they  are-  not  a  direct  burden  upon 
interstate  commerce  Southern  Ry.  Co.  v. 
King,  217  U,  S.  624,  30  Sup.  Ct  594,  54  L. 
Ed.  868.  No  exact  rule  can  be  formulated 
by  which  to  determine  in  advance  what  en- 
actments along  this  line  by  states  are  valid 
and  what  are  Invalid.  In  Southern  Ry.  Co. 
v.  Atlanta  Sand  Co.,  135  Ga.  35,  46,  68  S.  E. 
807,  812,  it  was  said: 

"As  the  Supreme  Court  of  the  United  States 
have  mentioned  reasonableness  as  a  guide  in 
determining  the  extent  to  which  a  state  law 
may  affect  interstate  shipments  without  being 
invalid,  and  as  reasonableness  or  unreasonable- 
ness is  a  matter  for  which  no  absolute  stand- 
ard can  be  prescribed,  but  a  thing  sometimei 
appears  reasonable  to  one  mind,  yet  unreason- 
able to  another,  and  even  the  same  person  may 
change  his  view  as  to  what  is  reasonable 
with  age,  experience,  and  reflection,  the  deter- 
mination of  questions  like  that  now  before 
us  involves  no  small  difficulty." 

We  will  cite  only  a  few  of  the  many  cases 
in  which  state  laws  have  been  held  valid, 
though  to  some  extent  affecting  interstate 
commerce. 

In  Louisville  &  Nashville  R.  Co.  y.  Ken- 
tucky, 161  U.  S.  677,  702,  16  Sup.  Ct  714, 
724,  40  li.  Ed.  849,  Mr.  Justice  Brown  said: 

"It  has  never  been  supposed  that  the  dom- 
inant power  of  Congress  over  interstate  com- 
merce took  from  the  states  the  power  of  legis- 
lation with  respect  to  the  instruments  of 
such  commerce,  so  far  as  the  legislation  was 
within  its  ordinary  police  powers.  Nearly  all 
the  railways  in  the  country  have  been  con- 
structed under  state  authority,  and  it  cannot  be 
supposed  that  they  intended  to  abandon  their 
power  over  them  as  soon  as  they  were  finished. 
The  power  to  construct  them  involves  neces- 
sarily the  power  to  impose  such  regulations 
upon  their  operation  as  a  sound  regard  for  the 
interests   of   the   public    may   seem  to   render 
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desirable.  In  the  division  of  authority  with  re- 
spect to  interstate  railways  C5ongres8  reserves 
to  itself  the  superior  right  to  control  their 
commerce  and  forbid  interference  therewith; 
while  to  the  states  remains  the  power  to  create 
and  to  regulate  the  instruments  of  such  com- 
merce, so  far  as  necessary  to  the  conservation 
of  the  public  interests/' 

In  that  case  a  state  statute  of  Eentacky 
prohibltlhg  a  railroad  or  other  common  car- 
rier from  consolidating  or  pooling  its  earn- 
ings with  a  parallel  or  competing  line,  and 
prohibiting  certain  other  leases  and  combina- 
tions, was  held  valid. 

In  Bennington  v.  State,  90  Oa.  396,  17  S. 
B.  1009,  a  statute  of  this  state  which  made 
it  a  misdemeanor  to  run  a  freight  train  on 
Sunday  was  upheld,  and  this  was  affirmed  in 
Hennlngton  v.  Georgia,  163  U.  S.  299,  16 
Sup.  Ot  1086,  41  L.  Ed.  166,  Seale  y.  State, 
126  6a.  644,  55  S.  E.  472.  In  Atlantic  Coast 
liine  Railroad  Co.  ▼.  State,  135  Ga.  545,  69 
S.  B.  725,  32  L.  R.  A  (N.  S.)  20,  a  law  of 
this  state  which  required  railroads  to  use 
headlights  of  a  certain  character  was  upheld, 
and  this  was  affirmed  in  234  U.  S.  280,  34 
Sup.  Ct  829,  58  L.  Ed.  1312.  In  Lake  Shore, 
etc.,  Ry.  Co.  ▼.  Ohio,  173  U.  S.  285,  19  Sup. 
Ct  465,  43  li.  Ed.  702,  a  state  law  requiring 
three  regular  passenger  trains  to  stop  each 
way  daily  at  every  village  containing  over 
3,000  Inhabitants  was  upheld.  In  Erb  v. 
Morasch,  177  U.  S.  584,  20  Sup.  Ot  819,  44  L. 
Ed.  897,  it  was  held  that  a  regulation  by  the 
city  of  the  speed  at  which  railroad  trains 
might  run  within  Its  limits  was  valid,  al- 
though applicable  to  interstate  trains,  at 
least  until  Congress  had  acted  on  the  sub- 
ject We  forbear  undertsking  to  map  out 
''the  twilight  zone'*  in  which  state  authori- 
ities  may  act  until  Congress  has  acted  on 
the  subject  See,  also,  Crutcher  v.  Kentucky, 
141  U.  S.  47,  U  Sup.  Ct.  851,  35  L.  Ed.  649; 
Southern  Railway  v.  Melton,  183  Ga.  277, 
298,  65  S.  E.  665,  and  dt ;  Southern  RaUway 
Co,  T.  Atlanta  Sand,  etc.,  Co.,  supra. 

In  Southern  Railway  Co.  v.  Grizzle,  131 
Ga.  287,  62  S.  E.  177,  it  was  declared  that 
the  section  of  the  state  Code  now  under  con- 
sideration was  not  with  respect  to  a  railroad 
company  doing  an  interstate  business.  In- 
valid as  being  a  regulation  of  Interstate  com- 
merce, but  was  a  police  regulation  designed 
to  secure  public  safety,  and  valid  as  such. 

In  Central  Railroad  Co.  ▼.  Hall,  109  Ga. 
367,  34  S.  E.  605,  the  actual  ruling  was  that 
mrhere  the  crossing  was  one-half  mile  from 
the  depot  from  which  the  train  started,  the 
law  applied.  In  the  opinion  Chief  Justice 
Simmons  expressed  some  views  as  to  the 
hardship  or  efFect  jipon  rapid  transit  which 
might  arise  from  the  law.  What  he  said  on 
this  subject  was  an  obiter  dictum.  He  prac- 
tically conceded  the  propriety  of  such  a  law 
before  the  days  of  rapid  transit,  as  an  exer- 
cise of  the  police  power  for  the  preservation 
of  the  public  safety.  It  can  hardly  be  claim- 
ed that  rapid  transit  Is  more  important  than 


human  life.  It  must  also  be  borne  in  mind 
that,  while  the  commerce  of  the  country  calls 
for  rapid  transit,  the  local  development  and 
increase  In  population  also  create  a  greater 
necessity  for  public  highways  and  for  means 
for  protecting  the  safety  of  those  who  use 
them. 

In  Southern  Railway  Ca  ▼.  King,  supra,  It 
was  held  that  one  who  would  strike  down  a 
statute  as  unconstitutional  must  show  that  It 
affects  Mm  injuriously  and  actually  deprives 
him  of  a  constitutional  right  Mr.  Justice 
Day  said  (217  U.  S.  536,  537,  30  Sup.  Ct  594, 
597  [54  L.  Ed.  868]): 

"They  [referring  to  the  averments  of  the 
plea]  do  not  show  the  number  or  location  of 
the  crossings  at  which  the  railway  company 
would  be  required  to  check  the  speed  of  its 
trains  so  as  to  interfere  with  their  successful 
operation.  For  aught  that  appears  as  allega- 
tions of  fact  in  this  anawer,  the  crossing  at 
which  this  injury  happened  may  have  been  so 
located  and  of  such  dangerous  character  as  to 
make  the  slackening  of  trains  at  that  polot 
necessary  to  the  safety  of  those  using  the  pub- 
lic highway,  and  a  statute  making  such  re- 
quirement only  a  reasonable  police  regulation, 
and  not  an  unlawful  attempt  to  regulate 
or  hinder  interstate  commerce.  In  the  absence 
of  facts  setting  up  a  situation  showing  the 
unreasonable  character  of  the  statute  as  aih 
plied  to  the  defendant  under  the  circumstances, 
we  think  the  amended  answer  set  up  no  legal 
defense,  and  that  the  demurrer  thereto  was 
properly  sustained." 

If  the  state  Legislature  may  regulate  the 
speed  of  trains  In  approaching  dangerous 
crossings  and  the  signals  to  be  given  in  so 
doing,  necessarily  it  must  be  allowed  some 
judgment  in  determining  when  such  regular 
tlons  should  be  made.  It  requires  no  argu- 
ment to  prove  that  grade  crossings  are  dan- 
gerous, especially  in  populous  communities. 
In  urging  that,  If  the  number  of  these  cross- 
ings increase,  the  police  power  of  the  state 
terminates,  there  is  danger  of  taking  the 
anomalous  position  that  as  the  danger  to  the 
public  Increases  the  state  loses  its  authority 
to  protect  its  citizens  therefrom.  Take,  for 
instance,  a  populous  city.  The  streets  may 
cross  the  railroad  at  frequent  intervals,  and 
many  people  may  pass  over  them.  Surely 
this  would  rather  furnish  a  reason  for  hold- 
ing that  the  state  has  the  power  to  protect 
the  public  in  such  places  of  danger  than  that 
its  effort  to  do  so  would  be  invalid  because 
it  might  require  a  railroad  train  coming'  from 
another  state  to  slacken  its  speed  at  those 
places.  In  the  present  case  the  railroad  com- 
pany alleges  that  between  Atlanta  and  the 
Savannah  river  (a  distance  of  123  miles)  there 
are  124  grade  crossings.  It  is  hardly  within 
the  range  of  possibility  that  they  are  dis- 
tributed equally  along  the  line.  On  the  con- 
trary, It  may  fairly  be  assumed  that  many 
of  these  crossings  are  in  populous  sections — 
at  stations  or  In  towns  or  cities  along  the 
route.  It  is  not  alleged  how  many  of  them 
are  in  the  country  or  In  sparsely  settled  dis- 
tricts. So  that  it  may  be  that  the  very  situa- 
tion hypothetically  stated  abQv\»  may  actually 
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exist  In  this  case,  and  tbe  railroad  company 
may  be  complaining  becanse  at  a  place  in  a 
populous  section  there  are  frequent  crossings, 
and  that  it  ought  not  to  be  required  by  the 
state  law  to  regard  the  safety  of  the  public 
at  such  places,  because  of  the  very  increase 
of  danger  at  them.  It  does  not  appear  that 
the  operation  or  speed  of  trains  in  stretches 
of  country  sparsely  settled  and  with  few 
crossings  is  seriously  affected,  or  that  the 
trains  may  not  run  for  long  distances  without 
stoppage,  or  that  slowing  down  from  a  high 
speed  in  populous  places  may  not  serve  for 
several  crossings,  if  such  allegations  would 
make  a  difference.  Surely  it  could  not  be 
held  that  a  railroad  company  has  the  right  tp 
run  at  an  unrestricted  speed  and  without  giv- 
ing proper  signals  through  towns,  villages, 
or  densely  populated  communities  because 
there  may  be  frequent  grade  crossings  at 
such  places.  Furthermore,  crossings  may  be 
situated  between  two  neighboring  copimuni- 
ties,  or  they  may  be  at  places  of  danger  where 
to  prohibit  the  state  from  restricting  the 
speed  and  requiring  the  giving  of  signals 
would  be  to  license  rashness. 

The  public  have  a  right  to  use  the  public 
highways.  Railroads  have  no  inherent  right 
to  pass  over  them,  except  by  virtue  of  a 
franchise  from  the  state.  The  state  has  the 
right,  in  the  exercise  of  its  police  power,  to 
pass  laws  to  preserve  the  public  safety. 
Laws  must  be  general  in  their  character,  and 
cannot  well  single  out  and  specify  one  public 
crossing  and  omit  another.  If  the  condition 
is  such  as  to  make  a  police  regulation  for 
safety  proper.  The  mere  fact  that  on  a  par- 
ticular day  or  series  of  days  a  great  number 
of  people  may  not  pass  over  a  particular 
crossing  is  not  conclusive  that  It  is  not  a 
place  requiring  protection  to  the  public.  On 
other  days  there  may  be  reasons  why  a  great 
number  of  people  would  pass  over  the  same 
crossing.  Who  shall  determine  when  the 
state  shall  exercise  the  unquestionable  police 
power  for  the  safety  of  the  lives  of  its  citi- 
zens? Shall  it  be  the  Legislature  who  repre- 
sents the  sovereignty  of  the  state  in  making 
laws,  or  shall  every  law  thus  enacted  be  sub- 
ject to  the  opinion  of  a  Jury?  How  far  shall 
the  legislative  discretion  in  determining 
whether  a  particular  protective  law  should  be 
enacted  be  nullified,  where  it  undoubtedly 
has  some  basis,  and  the  entire  matter  be 
relegated  as  a  mere  question  of  fact  to  a  jury 
in  each  case,  with  the  possibility  of  differenc- 
es in  their  findings?  Shall  the  law  which 
requires  the  erection  of  blow  posts,  the  giving 
of  signals,  and  the  regulation  of  speed,  for 
the  protection  of  the  j^ublic  at  the  crossing  of 
public  highways  at  grade  over  railroads,  be 
entirely  in  the  air,  and  applicable  to  one  pub- 
lic crossing  and  not  to  another,  or  to  the 
same  crossing  at  some  times  and  not  at  oth- 
ers, according  as  a  jury  may  find  in  regard  to 
u?  Under  our  system  issues  of  fact  are  for 
tne  jury;  and,  if  the  validity  of  this  law  in 


each  case  becomes  a  question  of  fact,  tHen 
it  will  be  impossible  to  teU  in  advance  what 
is  the  law  applicable  to  crossings  of  public 
highways  and  railroads.  Or  shall  it  be  de- 
termined by  the  opinion  of  a  court  in  each 
case,  with  a  like  resulting  uncertainty? 

In  the  present  case  it  is  alleged  in  general 
terms  that  the  124  public  road  crossings  over  ' 
the  defendant's  line  of  road  in  this  state  are 
the  usual  and  ordinary  grade  crossings,  and 
that  there  is  nothing  in  the  conditions  sar- 
rounding  them  which  makes  any  one  of  them 
peculiarly  dangerous  other  than  such  danger 
as  is  incident  to  the  crossing  of  a  public  high- 
way and  the  railroad  track  at  grade.  We  do 
not  think  that  this  is  sufficient  to  show  that 
the  law  is  invalid.  Applying  the  w^-recog- 
nized  rule  that  allegations  are  to  be  constru- 
ed most  strongly  against  the  pleader,  this 
does  not  negative  the  fact  that  all  of  these 
crossings  are  dangerous.  It,  in  effect,  cod- 
cedes  that  they  are  all  dangerous  as  gmde 
crossings,  but  merely  alleges  in  general  terms 
th^t  there  is  nothing  to  make  any  one  of 
them  peculiarly  dangerous  other  than  tlUs 
fact  Nothing  more  is  stated  as  to  the  par- 
ticular crossing  where  the  injury  occorred, 
except  that  it  is  within  about  two  miles  of  a 
city. 

In  avil  Code,  1910,  f  2585,  par.  6,  which 
forms  a  part  of  the  general  law  on  ttie  sub- 
ject of  incorporation  of  railroad  companies 
and  their  powers,  it  is  declared  that: 

''Whenever  the  track  of  any  Buch  road  shall 
touch,  intersQCt,  or  cross  any  road,  hiehway, 
or  street,  it  may  be  carried  over  or  under,  or 
croas  at  grade  level  or  otherwise,  as  may  be 
found   most   expedient    for    the   public   good." 

This  section  was  taken  from  the  act  of 
1892,  but  a  similar  provision  existed  under 
the  act  of  1881.    While  the  defendant  com- 
pany may  be  a  foreign  corporation,  it  must 
operate  in  Georgia  by  virtue  of  a  Georgia 
franchise;     and    whUe    the   charter   under 
which  it,  or  some  subordinate  company  ukder 
the  franchise  of  which  it  may  operate,  may 
not  have  been  granted  under  the  general  in- 
corpqratlon  law,  yet  that  law  indicates  a  pub- 
lic policy  by  which  railroad  companies  may 
avoid  danger  and  delays  at  grade  crossings 
by  means  of  crossings  above  or  below  grade. 
The  Code  section  now  under  consideration 
does  not  apply  where  the  crossing  is  not  at 
grade.    Barton  v.  Southern  Railway  Co.,  132 
Ga.  841,  64  S.  E.  1079,  22  L.  R.  A.  (N.  &)  915, 
16  Ann.  Cas.  1232.    It  is  quite  probable  that 
in  many  instances  grade  crossings  could  be 
obviated  altogether.   Has  a  railroad  company 
the  constitutional  right  to  disregard  laws  for 
obviating  delays  and  dangers,  and  neverthe- 
less to  declare  that  the  ^Legislature  cannot 
enact  a  law  of  the  character  now  under  con- 
sideration for  the  protection  of  the  public 
where  grade  crossings  exist,  and  when,   in 
the  legislative  opinion,  there  is  reasonable 
ground  for  such  an  enactment? 

If  the  rule  is  that  one  who  seeks  to  over- 
throw a  police  regulation  enacted  by  a  state 
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for  pabllc  safety  must  make  out  a- clear  case 
in  order  to  accomplish  tliat  purpose,  it  seems 
to  us  that  the  railroad  in  this  case  has  failed 
to  do  so.  Congress  has  not  undertaken  to 
pass  any  law  covering  the  subject  involved  in 
the  Code  section  now  being  considered.  It 
id  therefore  not  a  case  of  a  conflict  of  a  state 
law  and  an  act  of  Congress  within  the  power 
of  the  latter  to  pass;  but  it  is  a  question 
whether  the  legislative  power  of  this  state 
has  been  so  arbitrarily  used  that  It  shall  be 
declared  that  the  power  conferred  by  the  Con- 
stitution of  the  United  States  upon  Congress 
to  regulate  commerce  among  the  several 
states  shall  ex  proprio  vlgore  strike  down 
the  hands  of  the  state  when  they  stretch  out 
to  protect  the  public  from  danger. 

The  poUce  regulation  of  speed  and  signals 
at  highway  crossings  over  a  railroad  in  the 
state  is  not  a  matter  which  is  inherently  and 
exclusively  one  for  congressional  control; 
otherwise  the  decisions  upholding  some  of 
these  state  regulatLona  could  not  have  been 
made.  Congress  has  not  assumed  control  over 
the  subject  The  law  under  consideration 
does  not  undertake  directly  to  deal  with  in- 
terstate commerce.  Whatever  effect  such 
law  may  have  on  interstate  commerce  is  only 
Incidental  and  indirect.  It  does  not  prohibit 
Interstate  commerce  or  in  terms  refer  to  it. 
It  does  not  directly  impose  any  burden  on  it 
It  merely  provides  for  public  safety  at  rail- 
road crossings  where  the  Legislature  have 
determined  that  such  provision  was  neces- 
sary ;  and  if  it  causes  trains  to  move  some- 
what more  slowly  at  such  places^  as  a  means 
of  safety  to  the  public,  how  can  it  be  declared 
that  such  law  is  invalid? 

We  recognize  the  ruling  made  in  Southern 
Ry.  Co.  V.  King,  supra,  and  by  no  means  in- 
tend to  disregard  what  was  there  decided. 
But,  if  what  we  have  said  above  is  well  found- 
ed, the  ruling  here  made  does  not  conflict 
with  what  is  held  in  that  case.  When  a 
state  statute  is  on  trial  for  its  life,  some  pre- 
sumption in  its  favor  should  be  indulged,  and 
It  should  not  be  declared  void  except  in  a 
clear  case.  We  do  not  think  that  such  a  case 
lias  been  made  here  as  jrequlres  a  declaration 
that  the  section  of  the  state  Code  which  is* 
attacked  is  Invalid  relatively  to  the  railroad 
company. 

If  we  should  declare  this  police  law  of  the 
state  unconstitutional  or  invalid,  should  it  be 
lield  void  in  toto  as  to  all  railroads  and  all 
crossings  within  the  state  over  which  inter- 
state trains  or  commerce  may  pass,  without 
regard  to  the  number  of  such  crossings  over 
tlie  different  railroads,  and  their  situations, 
or  dangerous  character,  or  should  the  law  be 
declared  invalid  only  as  to  the  Seaboard  Air 
lilne  Railway,  leaving  it  to  stand  as  to  all 
other  railroads,  at  least  until  further  consid- 
eration, and,  if  it  should  be  declared  invalid 
a^  to  the  Seaboard  Air  Line  Railway,  should 
it  be  so  declared  as  to  all  crossings  of  public 


highways  over  that  road,  whether  in  populous 
distrlctBy  or  in  towns  or  cities,  or  not,  or  only 
as  the  particular  crossing  where  the  injury 
complained  of  In  this  case  occurred?  More- 
over, the  danger  to  the  public  is  as  great  from 
an  interstate  train  as  from  an  intrastate 
train.  If  we  should  hold,  relatively  to  inter- 
state trains,  that  this  law  is  invalid,  or  in- 
valid as  to  certain  railroads,  or  as  to  certain 
crossings,  should  we  still  hold  that,  relative- 
ly to  intrastate  trains  and  those  carrying 
only  intrastate  commerce,  the  provision  is 
legitimate  and  valid  to  safeguard  the  public? 
In  other  words,  is  it  a  good  law  for  some  rail- 
roads, some  trains,  and  some  crossings,  and 
an  invalid  law  as  to  other  railroads  and  other 
trains  and  other  crossings,'  though  the  pur- 
pose of  the  law  in  all  cases  is  to  provide  for 
the  safety  of  the  pubUc?  It  must  be  remem- 
bered that  railroads  are  In  the  nature  of  pub- 
lic highways,  and  that  other  public  roads  are 
also  public  highways,  and  that  the  traveling 
public  have  the  right  to  use  these  public  high- 
ways which  traverse  the  country,  though  they 
may  cross  the  lines  of  railroads. 

Of  course,  the  facts  well  pleaded  must  be 
taken  as  true  on  demurrer,  whether,  in  fact, 
they  are  correct  or  not  And  we  have  so  con- 
sidered them  in  the  preceding  discussion. 
Mere  conclusions  are  not  admitted  by  a  de- 
murrer. 

All  the  Justices  concur,  except  FISH,  C 
J.,  absent 


aiS  Oa.  229) 
PBPPBRS  T.  CAUTHEN  et  al.  (No.  225.) 
(Supreme  Court  of  Georgia*     Feb.  20,  1916.) 

(8yUahu9  hy  the  Court.) 

1.  Creditobs'  Suit  <S=>39— Bquitabub  Peti- 
tion   BY    CSEDITOBS— PbEMATUBITT— BaNK- 

BUPTCY. 

An  equitable  petition  was  filed  by  creditors 
of  a  bankrupt  noldlng  notes  containing  a 
waiver  of  exemption,  whereby  they  sought  to 
have  a  receiver  appointed  and  to  subject  the 
exemption  to  such  debts.  The  petition  alleged 
that  the  bankrupt  had  applied  for  and  had 
set  apart  to  him  an  exemption.  By  amend- 
ment a  cop;^  of  an  order  of  the  referee  in  bank- 
ruptcy deciding  certain  issues  raised  by  ob- 
jections which  had  been  filed  to  the  valuation 
placed  upon  the  property  so  set  apart  as  ex- 
empt was  added  as  an  exhibit  This  showed 
that  the  order  of  the  referee  was  dated  'after 
the  filing  of  the  original  petition.  Held,  that 
this  was  not  sufficient  to  show  that  the  equita- 
ble petition  was  prematurely  filed,  so  as  to  re- 
quire a  dismissal  thereof  on  motion  in  the 
nature  of  a  general  demurrer. 

(a)  No  motion  for  a  new  trial  was  made, 
and  the  assignments  of  error  which  were  made 
cannot  brin;?  before  this  court  the  correctness 
of  the  verdict  as  to  issues  of  fact. 

[Ed.  Note,— For  other  cases,  see  Creditors' 
Suit,  Cent  Dig.  §§  154-164 ;   Dec  Dig.  «=»39.] 

2.  Cbeditobs*  Suit  ^=»59--Attobnbt'b  Fees 
—Right  to  Aixowancb. 

Where  certain  creditors  holding  notes  con- 
taining waivers  of  exemption  filed  an  equitable 
petition  setting  out  that  it  was  prosecuted 
on  behalf  of  themselves  and  other  creditors 
similarly  situated  for  the  purpose  of  subject- 
ing an  exemption  set  apart  to  the  bankrupt 
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and  the  exemption  was  taken  possession  of  by 
a  receiver  of  the  state  court  and  reduced  to 
money,  if  other  creditors  also  holding  waiver 
notes  intervened  and  procured  a  part  of  the 
fund  to  be  paid  to  them,  as  between  creditors 
so  obtaining  the  benefit  of  the  fund,  a  fee 
might  be  allowed  therefrom  for  the  attorneys  Qf 
the  creditors  filing  the  petition  and  bringinj^ 
such  fund  into  court,  before  it  would  be  dis- 
tributed. But,  if  the  fund  in  court  was  more 
than  suflScient  to  pay  the  indebtedness  and 
legitimate  cost  and  charges,  the  excess  which 
would  be  going  to  the  bankrupt  after  payment 
of  such  notes,  costs,  and  expenses,  should 
not  be  reduced  by  the  payment  of  attorneys' 
fees  for  bringing  the  fund  into  court.  Direc- 
tion is  given  that  the  decree  be  so  modified  as 
to  conform  to  this  ruling. 

[Ed.  Note.>-For  other  cases,  see  Creditors' 
Suit,  Cent.  Dig.  §{  21&-221 ;   Dec.  Dig.  ^=»59.] 

S.  Costs   ^=:»13-^Allowance   —  Eqxtitablb 
Action. 

There  was  no  error  in  ordering  that  there 
be  paid  from  the  fund  the  cost  of  the  receiver- 
ship, including  the  court  cost  proper,  the  rea- 
sonable expenses  incurred  by  the  receiver  in 
keeping  the  personal  property,  the  cost  of 
making  a  sale  of  the  property,  and  a  reasonable 
fee  for  his  services. 

[Ed.  Note. — ^For  other  cases,  see  Costs,  Cent. 
Dig.  §{  21,  25;    Dec.  Dig.  <^=»13.] 

4.  Exemptions  ^=»128— Waivert-Valxdity. 

Under  the  exception  as  here  made,  the  de- 
cree was  not  erroneous  on  the  ground  that 
the  state  Constitution  declares  that  a  debtor 
shall  have  the  power  to  waive  or  renounce  in 
writing  all  the  benefit  of  the  exemption  excer»t 
as  to  wearing  apparel  and  not  exceeding  $300 
worth  of  household  and  kitchen  furniture  and 
provisions  to  be  selected  by  himself  and  wife, 
if  any. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  t  157;    Dec.  Dig.  <@=>128.] 

5.  Appeal  and  Ebrob  ^=:»724r-AssiGNMENTS 
OF  Bbbo»— Sufficiency. 

Some  of  the  assignments  of  error  in  the 
bin  of  exceptions  depend  upon  a  consideration 
of  the  evidence,  and  some  of  them  are  too 
vague  to  raise  proper  questions  for  considera- 
tion by  this  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  2997-3001,  3(«2;  Dec. 
Dig.   «=>724.] 

Error  from  Superior  Court,  Elbert  Coun- 
ty;  D.  W.  Meadow,  Judge. 

Equitable  petition  by  R.  L.  Cauthen  and 
others  against  J.  G.  Peppers.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed, with  direction. 

Cauthen  and  two  McLanahans,  for  them- 
selves and  other  creditors  who  might  come 
In  and  be  made  parties,  filed  their  equitable 
petition  against  J.  O.  Peppers,  alleging  In 
substance  as  follows:  In  November,  1912, 
Peppers  was  adjudicated  a  bankrupt  and  a 
trustee  was  appointed.  The  bankrupt  ap- 
plied and  had  set  apart  to  him  out  of  his  es- 
tate certain  personal  and  real  property  as 
an  exemption.  Prior  to  bankruptcy,  the 
bankrupt  gave  to  the  plaintiffs  certain  prom- 
issory notes  containing  waivers  of  homestead 
or  exemption.  The  notes  have  not  been 
reduced  to  Judgment  or  proved  in  bankrupt- 
cy. Peppers  has  no  property  except  his  ex- 
emption and  he  is  insolvent.  In  order  to 
preserve  the  exempted  property  and  prevent, 


it  from  going  into  the  hands  of  the  bankrupt, 
it  is  necessary  that  a  receiver  should  be  ap- 
pointed to  take  charge  of  and  hold  it.  The 
plaintiffs  cannot  bring  an  action  at  law  to 
take  charge  of  and  hold  the  exempted  prop- 
erty until  they  can  get  a  judgment  in  rem 
against  it.  They  pray  that  a  receiver  be  ap- 
pointed and  directed  to  apply  to  the  court  of 
bankruptcy  for  the  possession  of  the  exempt- 
ed proper^,  and  to  hold  it  subject  to  the  or- 
der of  the  superior  court;  that  the  bank- 
rupt be  enjoined  from  receiving  the  exempted 
property  from  the  trustee;  that  the  trustee 
be  enjoined  from  delivering  it  or  its  proceeds 
to  the  bankrupt  or  to  any  one  for  him ;  and 
that  the  plaintiffs  have  judgment  in  rem 
against  the  property  for  the  amount  of  their 
claims,  or.  If  the  property  should  be  sold 
and  reduced  to  cash  by  order  of  the  court, 
that  their  judgments  be  paid  out  of  the  pro- 
ceeds thereof.  This  petition  was  filed  on 
February  7,  1913.  On  September  8th  there- 
after, the  plaintiffs  amended  the  petition  by 
attaching  to  it  a  copy  of  the  finding  of  the 
referee  in  bankruptcy  in  regard  to  the  set- 
ting apart  an  exemption  in  personal  and 
real  property  to  the  bankrupt  The  copy  of 
the  referee's  order  recited  that  certain  issues 
formed  by  objections  to  the  trustee's  report  as 

to  exempted  property  of'  the  bankrupt  came 
on  to  be  heard  before  the  referee  on  Febru- 
ary 8th.  He  found  that  the  value  of  certain 
described  personalty  set  apart  by  the  trustee 
was  $374.50;  and  that  tiie  balance  of  the 
exemption  of  $1,600,  amounting  to  $1,225.50, 
be  taken  out  of  the  115  acres  of  land«  of 
which  61^1/40  acres  were  of  the  value  of 
$1,225.50.  It  was  further  recited  that  a  re- 
ceiver had  been  appointed  by  the  superior 
court  under  an  equitable  petition  filed  there- 
in, and  it  was  ordered  that  the  trustee  de- 
liver to  the  receiver  the  exempted  property. 
It  did  not  appear  in  this  order  when  the 
trustee  in  bankruptcy  set  apart  the  property 
as  exempt  The  defendant  filed  a  motion  to 
dismiss  the  petition  as  amended  on  three 
grounds:  (1)  The  petition  showed  on  its  face 
that  the  exemption  sought  to  be  subjected 
was  set  apart  on  February  18,  1913,  and  that 
this  proceeding  in  rem  against  the  property 
was  filed  on  February  7,  1913,  thereby  show- 
ing that  the  superior  court  was  without  ju- 
risdiction and  that  the  suit  was  prematurely 
brought;  (2)  that,  at  the  time  when  the 
original  proceeding  was  filed,  there  was  no 
property  in  existence  upon  which  a  judgment 
or  decree  of  the  superior  court  could  operate, 
the  exemption  not  having  been  set  aside  and 
the  specific  articles  thereof  ascertained;  C3) 
that,  at  the  time  when  the  proceeding  was 
filed,  the  superior  court  was  without  juris- 
diction of  any  of  the  property  of  the  defend- 
ant, all  of  it  being  in  the  exclusive  juriddic- 
tlon  of  the  United  States  District  Court  un- 
til the  exemption  applied  for  was  determined 
by  that  court    This  motion  was  overruled. 
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and  the  defendant  excepted  pendente  lite  and 
assigned  error  on  the  ruling.  The  First  Na- 
tional Bank  of  Elberton  intervened,  alleging 
that  it  held  two  notes  of  the  bankrupt  con- 
taining waivers  of  homestead  and  exemp- 
tion. The  case  was  submitted  to  a  jury 
on  special  issues  of  fact,  andf  upon  their  find- 
ing the  court  entered  a  decree  giving  judg- 
ments in  favor  of  the  plaintiffs  against  the 
property  set  apart  as  an  exemption  in  cer- 
tain specified  amounts,  directing  that  the 
property  *be  sold  and  that  from  the  proceeds 
the  court  costs  and  the  expenses  of  keeping 
the  property  and  of  sale,  be  paid;  that  the 
receiver  pay  to  himself  a  fee  of  $25,  and  the 
plaintiffs'  attorneys  as  a  fee  for  bringing  the 
fund  into  court  $300;  that  the  balance  be  ap- 
plied to  the  paym^t  of  the  judgments  in 
favor  of  plaintiffs  equally;  and  that,  if  any 
balance  then  remained,  it  be  paid  to  the  bank- 
rupt as  his  exemption.  No  motion  for  a  new 
trial  was  made,  but  exception  was  taken  di- 
rectly to  the  decree. 

J.  T.  Slsk,  of  Elberton,  for  plaintiff  in  er- 
ror. Thos.  J.  Brown,  Qeo.  G.  Grogan,  and 
Z.  B.  Rogers,  all  of  Elberton,  for  defendants 
in  error. 

LUMPKIN,  J.     [1]  1.  The  motion  to  dis- 
miss the  petition  was  in  the  nature  of  a 
demurrer,  on  the  ground  that  it  showed  on 
Its  face  that  the  exemption  had  not  been  set 
aside  when  the  petition  was  filed.    This  does 
not  appear  on  the  fftce  of  the  petition.    On 
the  contrary,  the  original  petition   (which 
was  filed  on  February  7,  1913)  alleged  that 
the  bankrupt  had  applied  for  and  had  set 
apart  to  him  an  exemption.    The  amendment 
attached  a  copy  of  the  order  of  the  referee 
In  bankruptcy  deciding  certain  issues  raised 
by  objections  which  had  been  filed  to  the 
valuation  placed  upon  the  property  set  apart 
to  the  bankrupt  as  an  exemption  by  the  trus- 
tee.   The  order  of  the  referee  was  dated  Feb- 
ruary 18,  1913,  but  it  did  not  appear  on 
'What  date  the   trustee  in  bankruptcy   set 
apart  the  property  as  an  exemption  to  the 
bankrupt    It  cannot  be  said  therefore  that 
tbe  petition  showed  on  its  face  that  the 
trustee  in  bankruptcy  had  not  set  apart  the 
property  before  the  petition  was  filed.    What- 
ever may  have  been  developed  by  the  evi- 
dence, no  motion  was  made  for  a  new  trial, 
And  the  propriety  of  the  finding  of  the  Jury 
lis  not  properly  before  us.    It  has  been  held 
tJbat,  where  property  has  been  set  apart  as 
exempt  by  the  trustee  in  bankruptcy  and  be- 
fore his  report  has  been  confirmed  by  the  ref- 
eree,   an   equitable   petition   may   be   filed. 
^mwine  v.  Beaver,  134  Ga.  377,  67  S.  E. 
937.     What  has  been  said  above  renders  it 
uxinecessary  to  discuss  the  ruling  made  in 
Ooffey  V.  Mitchell,  139  6a.  430,  77  S.  B.  561, 
:rurther  than  to  say  that  it  was  there  stated 
-tliat  no  relief  was  sought  against  the  bank- 
i-npt  defendant  other  than  a  special  Judg- 
ment fixing  a  lien  on  the  property  which  he 


was  seeking  to  have  set  aimrt  as  an  exmnp- 
tion  in  bankruptcy ;  and  that  it  was  not  de- 
cided that  no  case  could  arise  where  equita- 
ble relief  might  not  be  invoked  prior  to  the 
formal  setting  apart  of  the  exemption.  It 
has  been  held  that  after  the  property  has 
been  set  apart  by  the  trustee,  but  before  the 
time  for  filing  exceptions  has  elapsed,  he  may 
transfer  it.  Taylor  Co.  v.  Williams,  139  Ga. 
581  (77  S.  B.  386).  If  no  equitable  petition 
could  in  any  case  or  under  any  circumstanc- 
es be  filed  without  alleging  that  the  exemp- 
tion had  been  set  apart,  the  result  might 
sometimes  be  a  race  between  a  creditor  hold- 
ing a  note  containing  a  waiver  of  exemption, 
who  must  wait  until  the  actual  setting  apart 
of  such  exemption  before  applying  to  a  court 
of  equity,  and  an  insolvent  bankrupt  en- 
deavoring to  sell  or  divest  himself  of  the 
exemption  immediately  upon  the  setting  apart 
by  the  trustee.  If,  as  has  been  said,  after 
an  exemption  is  set  apart,  in  theory  of  the 
law,  it  is  treated  as  always  having  been  in 
the  bankrupt  and  never  administered  by  the 
court  of  bankruptcy,  when  a  bankrupt  pro- 
ceeds for  the  purpose  of  having  property  seg- 
regated and  thus  set  apart  to  him,  it  would 
seem  that  this  very  fact  might  furnish  a 
ground  for  the  creditor  to  proceed  before  it  is 
too  late,  with  proper  allegations  as  to  necessi- 
ty therefor.  Of  course,  he  could  not  finally 
subject  property  until  it  was  set  apart,  and 
any  right  to  have  the  property  taken  posses- 
sion of  by  a  receiver  might  be  dependent 
upon  its  being  set  apart  and  upon  the  re- 
sult of  exceptions  to  the  trustee's  action. 
But  we  are  not  called  on  to  rule  whether  this 
necessarily  requires  a  creditor  having  a  note 
containing  a  waiver  to  wait,  under  all  cir- 
cumstances, until  the  entire  transaction  is  or 
may  be  over;  nor  do  we  make  any  ruling 
on  this  subject 

[2]  2.  Exception  was  taken  to  the  inclusion 
in  the  decree  of  attorney's  fees  for  bringing 
the  fund  into  court  while  the  waiver  of  home- 
stead was  only  operative  as  to  the  amount  of 
the  debt  The  theory  on  which  attorney's 
fees  for  bringing  a  fund  into  court  is  allow- 
ed is  that  if  the  diligence  of  one  creditor  se- 
cures a  fund  for  a  common  benefit,  and,  if 
others  share  therein,  any  expense  of  securing 
it  should  not  fall  on  the  diligent  creditor 
alone;  that  those  who  participate  in  the 
fund  should  contribute  their  share  to  the 
common  expense,  so  that  the  fund  going  to 
the  different  creditors  may  be  first  taxed 
with  the  proper  amount  of  attorney's  fees 
before  its  distribution.  But  this  does  not  au- 
thorize creditors  to  be  paid  in  full  and  also 
to  require  the  debtor  to  pay  attorney's  fees 
for  bringing  the  fund  into  court  What  Is 
hero  said  refers  to  the  award  of  a  fee  from 
the  fund  for  bringing  it  into  court,  and  not 
to  the  contract  fees  which  may  be  contained 
in  the  notes.  Direction  is  given  that  the  de- 
cree be  so  modified  that  if  the  fund  is  sufil- 
cient  to  pay  the  waiver  notes  in  full,  togeth- 
er with  such  costs  and  expenses  as  have  been 
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decreed  against  the  fund,  attorney's  fees  for 
bringing  such  fond  Into  court  shall  not  be 
taxed  as  against  such  excess,  but  that  such 
fee  may  be  awarded  from  the  fund  which 
would  be  going  to  the  creditors  participat- 
ing in  the  distribution. 

[3]  3.  It  is  contended  that  the  decree  was 
erroneous  in  directing  the  costs  of  the  receiv- 
ership to  be  paid  from  the  fund,  on  the 
ground  that  the  waiver  only  covered  the  debt 
The  notes  sought  to  be  enforced  contained  a 
promise  to  pay  a  stated  amount  with  inter- 
est and  "with  all  cost  of  collection,"  and 
waived  all  homestead  or  exemption  rights  as 
against  the  notes  and  any  renewal  thereof. 
The  waiver  clearly  Included  such  costs,  and 
there  was  no  error  in  directing  that  they 
be  paid  from  the  fund.  The  court  has  a  dis- 
cretion In  awarding  costs  in  an  equitable  ac- 
tion.   Civil  Ck)de,  1010,  t  5423. 

[4]  4.  It  was  contended  that  a  part  of  the 
property  Included  in  the  exemption  and 
against  which  the  decree  was  sendered  was 
household  and  kitchen  furniture  and  wearing 
apparel,  and  that,  under  the  law,  the  right  to 
an  exemption  in  such  property  cannot  be 
waived.  The  Constitution  declares  that  a 
debtor  shall  have  the  power  to  waive  or  re- 
nounce in  writing  the  right  to  the  benefit  to 
the  exemption  except  as  to  wearing  apparel 
and  not  exceeding  $300  worth  of  household 
and  kitchen  furniture  and  provisions  to  be 
selected  by  himself  and  wife,  If  any.  Civil 
Code  1910,  9  6584.  Under  the  ruling  in  Miller 
V,  Almon,  123  Oa.  104,  60  S.  E.  908,  in  order 
for  this  exemption  of  $300  to  be  effectual  as 
against  a  waiver,  it  must  have  been  set  apart 
It  does  not  appear  that  in  the  court  below  the 
point  was  raised  that  the  debtor  and  "his  wife 
selected  household  and  kitchen  furniture  not 
exceeding  $300  in  value  and  claimed  it  as  an 
exemption  in  spite  of  the  waiver.  So  far  as 
appears  from  this  bill  of  exceptions,  the  point 
is  made  for  the  first  time  by  assigning  error 
in  the  decree.  We  do  not  think  this  furnishes 
ground  for  reversal. 

[6]  5.  Another  ground  of  exception  to  the 
decree  complains  that  it  was  erroneous  for 
that: 

''Under  the  evidence  submitted  under  para- 
graphs of  the  amended  plea,  said  contract  of 
conditional  sale  which  was  evidenced  by  the 
bond  for  title  signed  by  and  the  notes  sued  on 
by  R.  Ij.  Cauthen,  .J.  J.  McLanahan,  and  G. 
H.  McLanahan,  was  rescinded  by  the  acts  there- 
in set  forth." 

This  seems  to  be  a  complaint  more  ai^ro- 
prlate  to  a  motion  for  a  new  trial  than  to  an 
exception  to  a  decree.  Moreover,  the  state- 
ment, ''under  the  evidence  submitted  under 
paragraphs  of  the  amended  plea,"  is  so  indefi- 
nite as  to  which  paragraphs  of  the  plea  are 
referred  to  and  what  evidence  is  intended 
that  it  is  a  very  loose  and  uncertain  form 
of  exception  to  a  decree. 

A  similar  criticism  may  be  made  as  to  other 


exceptions,  and  in  so  far  as  they  raise  points 
for  determination  they  are  without  merit 

Judgment  affirmed,  with  direction.    All  the 
Justices  concur,  except  FISH,  C  J.,  absent 


(143  Gfu  164) 
WARD  V.  MILLER  et  aL    (No.  195.) 
(Supreme  Court  of  Georgia.    Feb.  11,  1915.) 

(8yllalfU9  hy  the  Cowrt.) 

1.  Insane  Persons  <S=s>100,  101— Judombnt  — 
ExEcTTTiON— Sale— Validity. 

A  Judgment  obtained  against  an  insane  pe^ 
son  is  not  void;  and  where  an  execution  based 
on  such  Judgment  is  levied  on  land  belonging  to) 
such  defendant  in  fi.  fa.,  and  the  land  sold  at 
sberifiTs  sale,  a  purchaser  at  anch  sale  would 
be  protected. 

[Ed.  Note.— For  other  cases,  see  Insane  Pc^ 
sons,  Gent  Dig.  fS  17&-185;  Dec.  Dig.  ^=» 
100,  101.] 

2.  Execution  ^=»268—yA]:jniTT—OoNVOBMiTr 
WITH  Judgment. 

An  execution  should  follow  the  Judgment; 
but  a  misstatement  in  an  execution  as  to  the 
date  of  the  Judgment,  if  the  execution  so  de- 
scribes and  identifies  the  Judgment  as  to  make 
certain  the  legal  authoritj  of  the  court  which 
caused  it  to  be  issued,  this  Is  sufficient  to  author- 
ize the  sheriff  to  levy  on  and  sell  the  land  of  the 
defendant  in  fi.  fa.,  and  in  a  collateral  proceeding 
will  uphold  a  sale  made  under  tlie  execution. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  {{  730-739,  780;  Dec  Dig.  «=»25&] 

8.  BXBCUTZON  ^s»90,  275— OoFT  IN  Lieu  or 
Lost  Oeioinal—** Alias  Ft.  Fa."— Sale- 
Rights  OF  Pubchasee. 

Where  an  execution  issued  from  the  superior 
oourt  has  been  lost,  and  by  appropriate  ord»  the 
Judge  of  the  superior  court  establishes  what  it 
designated  as  a  "copy*'  of  the  lost  original  in 
substantial  conformity  to  the  requirements  of 
section  6321  of  the  Civil  Code  of  1910,  such  copy 
is  substantially  an  "alias  fi.  la.,"  as  contem* 
plated  by  the  statute,  and  can  as  such  be  legally 
levied  on  land  belonging  to  the  defendant 

(a)  A  purchaser  at  sheriffs  sale  under  such  fi. 
fa.  would  be  protected. 

(Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  |S  16,  148,  195-202,  346,  007,  791- 
796;   Dec  Dig.  «=>90,  276.] 

4,  Denial  or  New  Tbial. 

The  court  did  not  err  in  refusing  a  new 
trial. 

Error  from  Superior  Court,  Liberty  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Action  by  S.  K.  Ward,  administrator, 
against  F.  C.  Miller,  administrator,  and  oth- 
ers. Judgment  for  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

S.  K.  Ward, .  as  administrator,  brought 
suit  against  W.  a  Price  and  F.  C.  Miller,  as 
administrator  upon  the  estate  of  E.  P.  MUler, 
and  alleged:  The  defendants  were  in  pos- 
session of  a  certain  tract  of  land  containing 
484  acres  in  Lil>erty  county,  and  refused  to 
yield  possession.  The  plaintiff,  as  adminis- 
trator of  the  estate  of  Charles  Tutty,  claims 
title  to  the  lands,  being  seised  th^eof  In 
fee.  In  the  years  1906  and  1907  W.  C.  Price 
and  E.  P.  Miller  cut  cross-ties  and  pine  wood 
from  and  upon  the  land,  the  cross-ties  be- 
ing of  the  value  of  $300,  and  the  pine  wood 
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of  the  value  of  $100,  and  hare  converted  the 
same  to  their  use  without  the  consent  of  the 
plaintiff.  An  abstract  of  title  to  the  land 
was  attached  as  an  exhibit  A  Judi^ent  was 
prayed  against  Ihrice  and  Miller,  as  admin- 
istrator, for  possession  of  the  premises,  aiid 
for  the  sum  of  $400  as  the  value  of  the  cross- 
ties  and  pine  wood.  Price  filed  an  answer  to 
the  petition,  admitting  that  he  was  in  pos- 
session of  the  land,  but  averring  that  for 
lack  of  information  he  was  unable  either 
to  admit  or  deny  that  the  property  was  con- 
veyed by  William  Tutty  to  Charles  Tut^  on 
September  9, 1891.  He  denied  tliat  the  plain- 
tiff had  any  right  or  title  to  the  land  and 
was  seised  thereof  in  fee.  He  admitted  that 
he  had  never  surrendered  possession  of  the 
lands  to  the  administrator,  but  denied  any 
demand  on  him  to  do  so,  and  denied  that 
plaintiff  has  any  right  to  make  su<^  demand. 
Miller,  as  administrator,  denied  generally  all 
the  material  allegations  of  the  petition. 

During  the  trial  the  plaintiff  offered  the 
following  amendments  to  his  petition: 

(1)  "That  said  defendants  are  ^inimfag  title  to 
■aid  premises  nnd^  and  by  virtoe  of  a  sheriff's 
deed,  dated  January  8,  1905,  made  by  A  B. 
Brewer,  sheriff  of  Liberty  county,  Ga.,  to  W.  G. 
Price  and  E3.  P.  MiUer»  covering  the  premises 
described  in  the  petition,  which  deed  is  based  up- 
on and  made  under  and  by  virtue  of  the  execu- 
tion therein  referred  to  In  favor  of  C.  J.  McDon- 
ald against  Charles  Tutty  for  $132.35,  principal, 
and  interest,  $17.50,  and  interest  on  said  princi- 
pal sum  from  May  17,  1900,  and  costs,  issuing 
out  of  superior  court,  JLiber^  county,  Ga.,  said 
execution  having  been  issued  on  May  20,  1900. 
Said  execution  purports  to  be  based  upon  a  Judg^ 
meat  In  finvor  of  C.  J.  McDonald  against  Charles 
Tutty»  rendered  for  said  amounts,  in  Liberty  su- 
perior court  on  May  28,  1900,  in  complaint  for 
land,  and  no  other  Judnnent  was  rendered  at 
eaid  term  in  favor  of  C  J.  McDonald  against 
Charles  Tutty,  except  the  one  dated  May  28, 
1900,  aforesaid.  Plaintiff  shows  to  the  court 
that  said  sheriff's  deed  and  the  execution  upon 
which  it  is  based  are  illegal,  null,  and  void,  for 
that  said  execution  was  issued  on  May  20,  1900, 
according  to  its  date,  while  said  judgment  upon 
which  it  purports  to  be  based  is  dated  and  was 
rendered  on  May  23.  1900.  Said  execution  was 
prematurely  issued. 

(2)  "That  defendants  daim  title  to  said  prem- 
ises under  and  bv  virtue  of  a  sheriff's  deed  dat- 
ed January  8, 1905,  made  by  A.  B.  Brewer,  sher- 
iff of  Liberty  county,  Ga.,  to  W.  C.  Price  and 
B.  P.  Miller,  covering  the  premises  described  in 
the  petition;  said  deed  beiiig  based  upon  an 
execution  in  favor  of  0.  J.  McDonald  against 
Charles  Tutty,  issning  out  of  Liberty  sui>erior 
court.  May  term,  1900.  That  said  deed  and  exe- 
cution have  been  introduced  in  evidence  bv  de- 
fendants. Said  deed  and  execntion  are  illegal, 
null,  and  void,  for  that  on  the  date  of  the  rendi- 
tion of  said  judgment  on  May  28,  1900,  the  de- 
fendant in  fi.  fa.,  Charles  Tutty,  who  was  then 
defendant  in  complaint  for  land  suit,  which  re- 
faulted  in  the  rendltiOB  of  said  judgment,  was  an 
insane  person,  and  was  incapable  of  making  a 
▼alid  contract,  and  did  not  know  the  consequenc- 
es of  his  deeds  and  acts,  owing  to  his  mental  de- 
rangement, and  that  said  mental  condition  lasted 
tinm  the  time  of  his  death  on  October  80.  1904. 
And  commenced  before  the  May  term,  1900,  of 
Hiiberty  superior  court,  all  of  which  was  known 
t4>  the  said  W.  C.  Price  at  the  time  he  purchased 
^with  B.  P.  Miner  the  premises  involved  in  this 

on  January  8, 1905.'* 
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These  amendments  were  disallowed  by  the 
court,  to  which  ruling^  the  plaintiff  excepted 
pendente  lite.  The  court  directs  a  verdict 
in  favor  of  the  defendants.  A  motion  for  a 
new  trial  was  made  by  the  plaintiff,  which 
was  overruled,  and  he  excepted. 

P.  W.  Meldrim  and  Edwin  A.  Cohen,  both 
of  Savannah,  for  plaintiff  in  error.  Oliver  & 
Oliver  and  N.  J.  Norman,  all  of  Savannah, 
for  defendants  in  error. 

HILL,  J.  (after  stating  the  fticts  as  above). 
[1]  1.  The  second  and  tMrd  grounds  of  the 
amended  motion  for  a  new  trial  will  be  con- 
sidered along  with  the  exceptions  pendente 
lite  to  the  disallowance  of  the  amendments 
offered  to  the  petition  (which  are  set  forth  in 
the  statement  of  facts),  inasmuch  as  the  re- 
fusal to  allow  the  witness  to  testify,  as  com- 
plained of  in  these  grounds,  depends  on 
whether  the  amendments  to  the  petition  should 
have  been  allowed.  Hie  amendments  refer- 
red to  are  predicated  upon  the  theory  that  the 
judgment  obtained  against  Tutty  was  voidi 
because,  as  alleged,  he  was  insane  at  the  time 
it  was  obtained  against  him,  and  that  con- 
sequently the  sale  of  his  property  under  the 
judgment  was  likewise  void,  and  the  defend- 
ants obtained  no  title  to  the  land  in  contro- 
versy at  the  sherifTs  sale  under  an  execu- 
tion based  on  such  judgment  This  Js  not 
an  open  question  in  this  state.  This  court 
decided,  as  early  as  the  ease  of  Foster  t. 
Jones,  23  Ga.  168,  that  a  judgment  against  a 
lunatic  is  not  void,  and  that  a  purchaser  at 
sheriff's  sale  under  such  Judgment  would  be 
protected.  See)  also,  Luhrs  v.  Hancock,  181 
U.  S.  567,  674,  21  Sup.  Ct  726,  46  L.  Ed. 
1006.  This  being  so,  the  court  did  not  err  in 
disaUowlng  the  amendment  to  the  petition 
which  alleged  that  the  execution  and  deed 
introduced  in  evidence  by  the  defendants 
were  void  because  the  defendant  in  fi.  fa.  was 
insane  at  the  time  the  judgment  was  obtained 
against  him,  nor  in  rejecting  evidence  in  sup- 
port of  the  amendments  on  the  ground  of 
irrelevancy. 

[2]  2.  Error  is  assigned  because  the  court 
refused  to  permit  the  plaintiff  to  prove  by 
the  records  of  the  court  that  the  Judgment 
which  was  the  foundation  of  the  execntion 
levied  on  the  land,  and  under  which  the  land 
was  sold  and  purchased  by  the  defendant, 
was  the  only  judgment  rendered  in  favor  of 
C.  J.  McDonald  against  Charles  Tutty  at  the 
May  term,  1900,  of  Liberty  superior  court, 
and  refused  to  permit  the  plaintiff  to  prove 
that  the  May  term,  1900,  of  the  superior  court 
of  Liberty  county  did  not  convene  until  May 
21,  1900»  and  that  the  court  was  not  in  ses- 
sion on  May  17,  1900,  the  date  on  which  the 
copy  execution  sets  out  the  Judgment  was 
rendered;  the  copy  ocecntion  being  dated 
May  20, 1900.  That  the  execution  sIiowb  that 
It  was  Issued  a  tew  days  befoce  the  judg- 
ment was  obtained  is  an  irregularity,  which 
could  be  cured  by  amendment.    It  la  true 
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tbat  tlie  execution  dionld  fallow  the  Jndg- 
ment;  but  a  misstatement  in  tbe  execution 
as  to  the  date  of  the  Judgment,  if  the  execu- 
tion 80  describes  and  Identifles  the  judgment 
as  to  make  certain  the  legal  authority  of  the 
court  which  caused  the  execution  to  be  Is- 
sued, does  not  render  the  judgment  void,  and 
it  is  sufficient  to  authorize  the  sheriff  to  levy 
on  and  sell  the  land  of  the  defendant  in  ex- 
ecution, and,  in  a  collateral  proceeding,  a 
sale  made  under  such  levy  wUl  be  upheld. 
Sprott  V.  Reid,  8  O.  Greene  (Iowa)  489,  56 
Am.  Dec.  549,  and  cases  dted. 

[3]  3.  Complaint  is  made  becau^  the  court 
admitted  in  evidence,  over  objection,  what  is 
declared  to  be  a  "copy"  execution  instead  of 
an  "alias"  fl.  fa.,  as  provided  by  law.  In- 
dorsed on  the  "copy"  or  "alias"  fl.  fa.  was 
the  following  order  of  the  court: 

"It  appearing  that  the  original  of  the  within 
copy  fi.  fa.  is  lost,  and  tbat  ^e  within  is  a  sub- 
stantial copy  of  said  lost  original,  ordered,  that 
the  within  copy  be,  and  the  same  is  hereby,  es- 
tablished in  lieu  of  the  lost  original  This  Nov. 
26    1904. 

"Paul  B.  Seabrook,  Judge  S.  0.  A.  J.  C." 

The  land  in  controversy  was  levied  on  aiid 

sold  under  this  execution.     Seotion  5321  of 

the  Civil  Code  is  as  follows; 

"When  any  execution  which  shall  have  been 
regularly  issued  from  the  superior  courts  of  this 
state  shall  be  lost  or  destroyed,  the  ji}dge  of  the 
court  from  which  the  same  issued  may  at  any 
time,  either  in  open  court  or  vacation,  upon 
proper  application  being  made  and  the  facts 
proved  by  the  affidavit  of  the  applicant,  his 
agent,  or  his  attorney,  or  by  any  other  satisfac- 
tory proof,  irrant  an  order  for  the  issuance  of  an 
alias  execution  in  lieu  of  the  lost  original  exe- 
cution." 

If  the  execution  was  issued  in  compliance 
with  the  provisions  of  this  section  (and  from 
its  recitals  it  seems  to  have  been),  then  the 
execution  established  is  In  all  essentials  an 
"alias,"  although  it  may  have  been  designat- 
ed a  "copy."  Such  a  fi.  fa.  can  be  levied  by 
the  sheriff  on  the  land  of  the  ilefendant  in 
fl.  fa.,  and  the  purchaser  at  such  sale  would 
be  protected  in  so  far  as  a  sale  under  such 
fl.  fiEi.  would  make  it  a  legal  sale.  We  think 
the  judge's  order  was  a  substantial  compli- 
ance with  the  above-quoted  section  of  the 
Civil  Code.  Rushin  v.  Shields,  11  Qa.  636, 
56  Am.  Dec.  436 ;  Water  Lot  Co.  v.  Bank  of 
Brunswick,  53  Oa.  30 ;  Milner  v.  Akin,  68  Ga. 
555;  Torrent  v.  Slilter,  67  Ga.  82-^, 

[4]  4.  The  court  did  not  err  in  refusing  a 
new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent 


a«  GkL  App.  U) 

HENRY  V.  GE0R6IA  ft  F.  RY.    (No.  6623.) 

(Court  of  Appeals  of  Georgia.    Feb.  18,  1915.) 

(ByUaJnu  hy  the  Oowri.) 

TMAL    ^=>139— NOWSUIT-^VIDENCB. 

The  evidence  adduced  in  behalf  of  the  plain- 
tiff was  eumcient  to  support  legitimate  deduc- 
tions and  inferences  from  which  the  jury  might 


have  been  authorized  to  find  in  favor  of  the 
plaintiff,  and  the  court  therefore  erred  in  award- 
mg  a  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Diff.  {{  832,  333,  338-341,  365 ;  Dec.  Dig.  ^=> 
139.] 

E}rror  from  City  Court  of  Douglas;  John 
C.  McDonald,  Judge. 

Action  by  Alfonso  H^iry  against  the 
Georgia  &  Florida  Railway.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Chastaln  &  Henson,  of  Douglas,  and  W. 
W.  Bennett,  of  Baxley,  for  plaintiff  in  error. 
McDonald  &  Willingham  and  F.  W.  Dart, 
all  of  Douglas,  and  Wm.  H.  Barrett»  of 
Augusta,  for  defendant  In  error. 

WADE,  J.    Judgment  reversed. 

BROYLES,  J^  not  presiding. 

(16  Oft.  App.  ») 

CITIZENS'  NAT.  BANK  v.  DASHER. 

(No.  5580.) 

(Court  of  Appeals  of  Georgia.    Feb.  18,  1915.) 

(8yUabu9  hy  the  Court.) 

1.  Oabnishksnt  «=»142,  146  — Gabnibheb- 
Ans WEB— Payment  to  De:fendant. 

Tbe  court  did  not  err  in  striliing  the  amend- 
ment to  the  garnishee's  answer  as  to  the  pay- 
ment of  the  fund  in  its  hands  to  the  defendant; 
the  amendment  showing  that  the  payment  was 
made  after  service  of  the  summons  of  garnish- 
ment and  by  direction  of  the  justice  of  the 
peace  who  issued  the  summons  of  garnishment, 
when  the  summons  required  the  garnishee  to 
answer  to  the  city  court  of  Macon,  and  the  law 
required  that  the  bond  be  filed  with  the  clerk 
of  that  court  and  the  security  be  approved  by 
him.  Nor  did  the  court  err  in  refusing  to  con- 
sider an  amendment  alleging  that  the  garnishee 
believed  and  was  advised  that  it  should  make 
answer  as  to  Joseph  M.  Napier  &  Co.  only,  and 
filed  its  answer  with  reference  to  Joseph  M. 
Napier  &  Co.  only,  since  the  summons  of  gar- 
nishment required  the  garnishee  to  answer  as 
to  "Joseph  M.  Napier,  trading  under  the  name 
and  style  of  Josepn  M.  Napier  &  (^."  A  gar- 
nishee is  not  clothed  with  any  discretion  to  be 
exercised  by  him  in  making  an  answer,  and  is 
required  to  answer  in  the  terms  of  the  summons 
and  as  to.  the  defendant  or  defendants  named 
therein.  The  amendment  offered  was  especially 
immaterial,  because  in  the  original  answer  the 

garnishee  had  admitted  that  more  than  $1,200 
elonging  to  Joseph  M.  Napier  &  0>.  came  into 
its  hands  between  the  time  of  the  service  of  the 
summons  and  the  date  of  its  answer. 

[Ed.  Note.— For  other  cases,  see  GamishmenL 
Cent.  Dig.  (S  267,  274 ;  Dec  Dig.  «=»142, 146.] 

2.  BaNKBUPTCT  ^=»196— liDEN  OF  Obeditob— 

Garnishment. 

A  garnishing  creditor  has  an  Inchoate  lien 
upon  any  property,  money,  or  effects  of  his 
debtor  which  may  be  caught  in  the  hands  of  a 
garnishee,  which  arises  upon  the  service  of  ^e 
summons  of  garnishment  Civ.  Code  1910,  | 
5273.  And  aitJiouKh,  under  the  provisions  of 
section  67f  of  the  Bankruptcy  Act  (Act  Gong. 
July  1,  1898,  c.  541,  30  Stat.  564  [U.  S.  Comp. 
St.  1^13,  §  9651]),  judgments  or  other  liens 
obtained  against  an  insolvent  person  at  any 
time  within  four  months  prior  to  the  time  at 
the  filine  of  a  petition  in  bankruptcy  against 


^s»For  other  cases  see  same  toplo  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indezti 
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him  are  nnll  and  void  In  case  he  is  adjudged 
bankrupt,  **where  the  lien  is  obtained  more  than 
four  months  prior  to  the  filing  of  the  petition;  it 
is  not  only  not  to  be  deemed  to  be  null  and  void 
on  adjudication,  but  its  validity  is  recognized. 
When  it  is  obtained  within  four  months  the 
property  is  discharged  therefrom,  but  not  other- 
wise. A  judgment  or  decree  in  enforcement  of 
an  otherwise  valid  pre-existing  lien  is  not  the 
judgment  denounced  by  the  [federal]  statute, 
which  is  plainly  confined  to  judgments  creating 
liens.  If  this  were  not  so,  the  date  of  the  ac- 
quisition of  a  lien  ♦  •  ♦  would  be  entirely 
immaterial."  Metcalf  Bros.  Co.  v.  Barker,  187 
U.  S.  165-174,  23  Sup.  Ct.  67,  71  (47  L.  Ed. 
122).  See,  also,  National  Surety  CJo.  ▼.  Med- 
lock,  2  Ga.  App.  665,  68  S.  E.  1131,  and  Al- 
bany By.  Co.  V.  Dunlap  Hardware  Co.,  8  Ga. 
App.  171,  68  S.  E.  868.  For  this  reason  the 
tnal  judge  did  not  err  in  refusing  to  consider 
the  garnishee's  amendment,  in  which  it  was  al- 
leged that  the  defendant  had  been  adjudged 
bankrupt,  where  it  appeared  that  the  adjudica- 
tion was  more  than  four  months  after  the  serv- 
ice of  the  summons  of  garnishment.  Further- 
more, the  court's  ruling  upon  this  point  was  not 
error  of  which  tlie  garnishee  could  complain, 
and  the  trustee  had  no  interest  in  the  subject- 
matter,  because  it  was  admitted  that  the  de- 
fendant's money  in  the  hands  of  the  garnishee 
had  been  paid  to  the  defendant  before  the  peti- 
tion in  bankruptcy  was  filed. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  §§  296-305 ;  Dec  Dig.  <e=»195.J 

Error  from  City  Court  of  Macon;  Bobert 
Hodges,  Judge. 

Action  between  the  Citizens'  National 
Bank  and  A.  L.  Dasher.  From  the  judgment, 
tbe.Bank  brings  error.    Afi^rmed. 

Hatcher  &  Smith,  of  Macon,  for  plaintiff  in 
error.  A.  L.  Dasher,  Jr.,  of  Macon,  for  de- 
fendant in  error. 

BUSSELL,  C.  J.    Judgment  affirmed 

BBOYLES,  J.,  not  presiding. 


(16  Ga.  App.  28) 

PABK  ▼.  DANIEL  et  al.     (No.  5478.) 
(Court  of  Appeals  of  Georgia.    Feb.  18,  1915.) 

(8yUdbu9  hy  the  Court,) 

Buxs  AND  Notes  ^=s>525— Bona  Fide  Pitb- 
CHASER— Acquisition  after  Maturity. 
There  was  circumstantial  evidence  which 
authorized  the  inference  that  the  plaintiff  ac- 
4]uired  title  to  the  note  subsequently. to  its  ma- 
turity, and  that  for  that  reason  he  was  not  a 
bona  fide  purchaser.  The  charge  of  the  court 
^vvas  a  full,  fair,  and  able  presentation  of  the  law 
applicable  to  the  case,  and,  when  considered  as  a 
-^p^hole,  was  not  subject  to  any  of  Uie  exceptions 
presented  in  the  motion  for  a  new  trial.  For 
that  reason,  the  verdict  approved  by  the  trial 
judge  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
^otes.  Cent  Dig.  §|  1832-1839;  Dec.  Dig.  «s» 
625.] 

Error  from  City  Court  of  Jefferson ;  Q.  A. 
J^ohns,  Judge. 

Action  between  H.  C.  Park  and  M.  A.  Dan- 
iel and  others.  From  the  Judgment,  Park 
brings  error.     Affirmed. 


A.  C.  Brown,  of  Jefferson,  and  Jno.  J.  & 
B.  M.  Strickland,  of  Athens,  for  plaintiff  in 
error.  G.  C.  Thomas,  T.  J.  Shackelford,  and 
W.  M.  Smith,  all  of  Athens,  and  P.  Cooley, 
of  Jefferson,  for  defendants  in  error. 

BUSSELL,  C.  J.    Judgment  affirmed* 

BBOYLES,  J.,  not  presiding. 


(Ifi  Ga.  App.  14)' 

HBYMAN  et  aL  ▼.  DBCATUB  STBBBT 
BANK.     (Nos.  5686,  5981.) 

(Court  of  Appeals  of  Georgia.    Feb.  18,  1015.) 

(Sfnabus  hv  the  Vowrt.) 

1.  Appeal  and  Ebbob  ^=»369— DisiasaAi/-^ 
Gbounds— Failube  to  Pay  Costs. 

The  failure  of  the  plaintiff  in  error  to  pay 
the  costs  in  the  lower  court  is  not  a  good 
ground  for  the  dismissal  of  the  writ  of  error  in 
the  reviewing  court.  The  clerk  in  the  trial 
court  has  his  remedy  under  section  5996  of 
Civil  Code  1910.  See  In  re  Contempt  by  Four 
Clerks,  111  Ga.  89  (6),  36  S.  E.  237. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1998;  Dec.  Dig.  <&=s>369.] 

2.  Appeal  and  Ebbob  ^=9632— Bnx  of  Ex- 
ceptions—SEBVicE—DisMisaAL. 

The  fact  that  the  bill  of  exceptions  was 
filed  before  being  served  upon  the  defendant  in 
error  is  not  a  good  ground  for  dismissal,  pro- 
vided the  service  was  in  time.  Civ.  Code  1910, 
§  6179.  Paragraph  "g"  of  section  42  of  the 
act  creating  the  municipal  court  of  Atlanta 
(Acts  1913,  p.  169)  does  not  conflict  with  this 
Code  section. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2771;    Dec.  Dig.  <8=>632.3 

3.  Gbounds  FOB  Dismissal. 

The  other  ground  for  dismissal  is  with- 
out merit;  there  being  no  conflict,  on  the  face 
of  the  record  as  to  the  date  of  the  overruling 
of  the  motion  for  a  new  trial. 

4.  Paetnebship  ^=s>204— Pbocess  ^=»61— • 
Sebvice— Validity— Jubisdiction  of  Sub- 
ject-Matteb. 

Where  a  partnership  composed  of  two  per- 
sons residing  m  Fulton  county,  whose  place  of 
business  is  in  the  city  of  Atlanta,  is  sued,  in 
the  municipal  court  of  Atlanta,  as  an  indorser 
for  value  on  promissory  notes,  and  where  serv- 
ice has  been  made  on  the  partner  residing  in 
Atlanta,  the  court  has  jurisdiction  of  the  sub- 
ject-matter; and  personal  service  by  the  mar- 
shal of  the  court,  or  his  deputy,  upon  the  oth- 
er partner,  whose  legal  residence  is  without  the 
corporate  limits  of  the  city,  is  good  and  valid, 
if  made  In  any  part  of  the  county. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  If  376-381:  Dec.  Dig.  <g=5204; 
Process,  Cent.  Dig.  §  69;    Dec.  Dig.  <e=»61.] 

5.  Partnebship  ^=»213—Pleadinq— Amend- 
ment. 

Where  promissory  notes  are  made  payable 
to  a  firm,  and  indorsed  by  the  firm,  and  sold 
to  a  third  person,  and  a  suit  Is  brought  in  a 
justice's  court,  or  in  the  municipal  court  of 
Atlanta,  against  the  individual  members  of  the 
firm,  it  is  not  error  to  allow  an  amendment 
which  sets  forth  the  fact  that  the  firm  is  a 
partnership  composed  of  the  members  individu- 


Columbia  Jewelry  (io.,  114  Ga.  69fe,  40  S.  e! 
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735;  Adas  Teshurnn  Society  y.  Fisb,  117  Ga. 
346,  43  S.  B.  715;  Perkins  y.  Shewmake,  119 
Ga.  617,  46  8.  B.  832. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  408,  409;    Dec  Dig.  «s»213.] 

6.  Pabtnebship  ^=s>200  —  AcnoR— Pabtixs^ 
Amendment  to  Pleading. 

After  the  amendment  referred  to  in  the 
fifth  headnote  above,  is  allowed,  the  mere  fact 
that  the  firm  itself,  as  a  firm,  is  not  specifical- 
ly made  a  part/  to  the  suit  is  immaterial,  when 
the  process,  with  copies  of  the  notes  sued  on, 
served  upon  the  individual  members  of  the 
firm,  clearly  shows  that  the  suit  is  against  the 
firm,  as  well  as  against  the  individual  members 
thereof.  Under  the  liberal  rules  of  pleading 
and  practice  in  justices*  courts,  and  in  the  mu- 
nicipal court  01  Atlanta,  this  was  sufficient. 
The  summons  set  forth  a  good  cause  of  action. 
Civ.  Code  1910,  |  5572:  Southern  Ry.  Go.  v. 
Collins,  118  Ga.  414,  45  S.  E.  306;  Ferry  v. 
Mattox,  2  6a.  App.  104,  58  S.  E.  291;  At- 
lantic Coast  Line  B.  Co.  v.  Lane  ft  Autry,  9 
Ga.  App.  525,  71  S.  E.  918;  Higdon  v.  Wil- 
liamson. 10  Ga.  App.  377,  73  S.  E.  528;  Fine 
T.  Soutnern  Express  Co.,  10  Ga.  App.  163,  73 
8.  E.  85;  Gillett  v.  Walter,  74  Ga.  291. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  H  869-371;   Dec  Dig.  <8ss>200.] 

7  Evidence  ^=3»374  —  Dooxtmentabt  Bvi- 

DBNCB— PbOOF  of  EXEOXTTION. 

There  was  no  error  in  admittins[  in  evi- 
dence the  notes  sued  on,  although  their  execu- 
tion was  not  proved  by  the  attesting  witness, 
when  the  defendants  had  filed  no  plea  of  non 
est  factum.  Civ.  Code  1910,  f§  4295,  4299; 
Neal  V.  Gray,  124  Ga.  510  (4),  62  S.  B.  622 ; 
Oray  t.  Oglesby,  9  Ga.  App.  356,  71  S.  B. 
605. 

[Ed.  Note.--For  other  cases,  see  Evidence, 
Cent.  Dig.  IS  1583,  1584,  1587-4612 ;  Dec  Dig. 
«=5>374.] 

8.  Peocess  ^s>45— Second  ob  Obiqinai*  Suif- 
MONS— Vacation  of  Obdbb. 

There  was  no  error  in  the  order  of  the 
chief  Judge  of  the  municipal  court  of  Atlanta, 
vacating  the  trial  judge's  order  that  another 
copy  01  the  summons  of  the  suit  be  issued,  di- 
rected to  the  sheriff  of  Fulton  county,  and  that 
the  same  be  served  upon  O.  Ia  Heyman,  and 
proper  entry  and  return  made:  there  being  no 
provision  of  law  for  the  issuing  of  a  second 
original  summons  of  a  suit  in  the  county  in 
which  the  first  original  summons  was  Issued. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  §|  42^5;   Dec.  Dig.  ^=»45.] 

9.  Appeal  and  Ebbob  ^s»1078— Assignments 
OF  Ebbob— Abandonment. 

The  other  assignments  of  error  are  with- 
out merit,  and.  not  being  specifically  referred 
to  in  the  brief  of  counsd  tot  the  plaintiff  in 
error,  are  deemed  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  M  4256-4261;  Dec  Dig.  «=» 
1078.J 

10.  Appeal  and  Ebbob  €=s>11— Bight  Pend- 
ing Cbbtiobabi. 

While  a  writ  of  error  on  a  direct  bill  of 
exceptions  is  pending  In  this  court,  the  plaintiff 
in  error  cannot  also  bring  his  case  here  by 
certiorari  via  the  superior  court ;  and  the  pudge 
of  the  superior  court  did  not  err  In  dismissing 
the  certiorari,  it  having  been  prematurely 
brought  Archie  v.  State.  99  Ga.  &,  25  S.  B. 
612;  Crosson  v.  State,  124  Ga.  652.  52  S.  B. 
880;  Walker  v.  State,  8  Ga.  App.  214,  68  S. 
E.  873. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  89-46;   Dec  Dig.  <ss»ll.] 


11.  Judgment  and  Denial  of  New  Tbial 
Appboved. 

The  evidence  demanded  the  judgment  and 
the  appellate  division  of  the  lower  court  did 
not  err  in  overruling  the  motion  for  a  new 
trial. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge.  * 

Action  by  the  Decatur  Street  Bank  against 
O.  D.  Heyman  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Morris  Macks  and  M.  Herzberg,  both,  of 
Atlanta,  for  plaintiffs  in  error.  Lovlck  G. 
Fortson  and  Green,  Tilson  &  McKinney,  all 
of  Atlanta,  for  defendant  in  error. 

BBOYLES,  J.  r4]  We  think  it  necessary 
to  discuss  only  the  fourth  headnote,  in  re- 
gard to  the  service  upon  £he  nonresident 
partner.  This  was  the  point  most  strongly 
urged  in  the  brief  of  counsel  for  the  plaintiff 
in  error.  Section  4675  of  the  OivU  Code  pro- 
vides that: 

"Suits  against  makers  and  indorserst  and 
against  co-obligors  or  joint  makers,  may  be  lo- 
cated in  the  district  where  the  principal  debtoe 
or  one  of  the  co-obligors  or  joint  makers  can  be 
sued,  and  the  other  parties,  who  may  reside 
in  a  different  district  from  such  in  the  same 
county,  may  be  joined  in  the  suit  on  the  same 
terms  such  persons  residing  in  different  coun- 
ties may  be  sued  in  the  superior  courts,  but 
by  the  process  used  in  justices'  courts;  and 
in  such  cases  the  constable  of  the  district  where 
the  suit  is  located  may  serve  such  process  «• 
any  part  of  the  county**     (Italics  ours.) 

Section  4719  of  the  Civil  Code  provides 

that: 

"In  case  where  suit  is  brought  against  joint 
obligors  or  joint  promisors,  or  other  joint  debt- 
ors, *  *  *  in  all  these  and  like  cases,  the 
constable  of  the  district  in  which  suit  is  brought 
may  serve  all  processes  on  all  the  parties,  and 
do  all  other  legal  acts  required  of  him  in  the 
progress  of  such  suit,  in  any  dUtrioi  of  tho 
county,**     (Italics  ours.) 

So  it  seems  clear  that  if  this  suit  had  been 
brought  in  a  Justice's  court  (providing,  of 
course,  the  amount  had  been  within  its  ju- 
risdiction), and  if  the  service  had  been  made 
on  O.  L.  Heyman  by  the  constable  of  that 
court,  the  service  would  have  been  valid,  if 
made  in  any  district  in  the  county.  This 
is  practically  admitted  in  the  brief  of  coun- 
sel for  plaintiff  in  error,  but  it  is  insisted 
that  the  marshal  of  the  municipal  court  of 
Atianta  has  no.  such  authority,  and  that 
the  office  of  constable  in  the  city  of  Atlanta 
was  abolished  when  the  municipal  court  of 
Atianta  was  created,  and  that  the* marshal 
of  that  court  did  not  fall  heir  to  the  rights 
and  powers  of  the  constable.  We  cannot 
agree  with  the  learned  counsel  in  this  view 
of  the  law,  for  the  act  creating  the  municipal 
court  of  Atianta,  approved  August  20,  1913 
(Acts  1913,  p.  145),  expressly  and  directiy 
provided  that  the  marshal  of  the  court,  and 
his  lawful  deputies,  should  have  all  the 
rights,  powers,  and  authority  possessed   by 
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a  constable  of  a  Juatlce^a  court  in  this  state. 

In  section  24  of  the  act  abore  mentioned 

(Acts  1913,  p.  157)  it  is  provided  that: 

'*The  duties,  powers,  rights,  authority'  and 
liabilities  of  said  marshal,  and  each  of  said 
deputies,  shall  be  the  same  as  those  prescribed 
for  constables  elected  or  appointed,  and  serr- 
ingin  justice  courts  of  this  state." 

And  in  section  26  of  the  same  act  it  is 

provided  that: 

"The  municipal  court  of  Atlanta  shall  have 
all  the  jurisdiction  as  to  subject-matter  which, 
at  the  time  of  the  adoption  of  said  constitu- 
tional amendment  was  exercised  by  the  jus- 
tices' courts  and  the  justices  of  the  peace  under 
the  Constitution  and  laws  of  this  state.'* 

So,  in  our  opinion,  the  service  made  by  the 
deputy  marshal  of  the  municipal  court  of  At- 
lanta upon  O.  L.  Heyman,  the  nonresident 
partner,  was  h.  good  and  valid  service,  and 
the  lower  court  did  not  err  In  so  holding. 

Judgment  affirmed. 


(16  Ga.  App.  2S) 

FITB  V.    STATE.     (No.  5735.) 
(Court  of  Appeals  of  Georgia.    Feb.  18,  1916.) 

(Sylldbiu  by  the  Cawrt.) 

1.  CanaiVAi.  Law  ^s»66&-Stateicxnt  ov  Ac- 
cuse i>—Re8tbictions. 

''The  privilege  accorded  a  defendant  in  a 
criminal  trial  in  this  state  of  making  a  state- 
ment to  the  jury  is  an  anomaly.  The  contents 
of  the  statement  are  not  to  be  restricted  or  gov- 
erned by  the  rules  controlling  the  admissibility 
of  evidence.  'In  all  criminal  trials  the  prisoner 
shall  have  the  right  to  make  to  the  court  and 
jury  just  such  statement  in  the  case  as  he  mav 
deem  proper  in  his  defense.'  Pen.  Code  1910, 
i  103o.  Though  the  court  may  prevent  repeti- 
tion of  the  same  statements,  or  debar  the  state- 
ment of  circumstances  wholly  disconnected  in 
foci  with  the  fact  upon  which  the  defendant 
bases  his  defense,  the  statement  of  the  defend- 
ant is  not  to  be  curtailed,  either  by  rulings  or 
interruptions,  merely  because  the  facts  stated 
by  the  defendant,  and  wMch  constitute  a  part 
of  his  narrative,  «  *  *  may,  under  the  rules 
of  evidence,  be  irrelevant  and  do  not  present 
in  law  a  valid  defense."  Richardson  v.  State, 
3  Chi.  App.  dlB,  59  S.  B.  916. 

[Ed.    Note.— For    other   cases,   see   Criminal 
Law   CSent  Dig.  H  1584-1590;  Dec.  Dig.  «=» 

2.  Criminal  Law   «bs>668  — Instbvotionb-* 
Statement  of  Acoused. 

In  view  of  the  foregoing  ruling,  as  well  as 
for  the  reason  that  it  is  the  exclusive  preroga- 
tive of  the  jury  to  give  to  the  statement  of  one 
accused  of  crime  such  force  as  they  may  think 
right  to  give  it,  even  according  it  "preference  to 
the  sworn  testimony  in  the  case,**^  if  the  jury 
thinks  right  to  do  so,  the  court  erred  in  charg- 
ing the  jury  that  a  specified  fact  brought  out 
by  the  defendant's  statement  was  not  a  proper 
thing  for  them  to  consider  in  making  up  their 
▼erdict 

[Ed.    Note.— For   other   cases,    see   Criminal 
Iaw.  Gent  Dig.  H  1584-1590;  Dec  Dig.  <8=s> 

&  CanaiiAL  Law  ^s»785,  824--lN0TBUonoir8 
^Impeachment  or  WiTNBSSEa 

In  the  absence  of  an  appropriate  and  timely 
reqnest,  the  trial  court  is  not  required  to  charge 
upon  the  subject  of  the  impeachment  of  wtt- 
siesses ;  but  when  the  court  nas  fully  and  cor^ 
rectly  instructed  the  jury  that  they  are  the  ex- 


dnsive  judges  to  determine  whether  any  witness 
has  been  impeached,  how  the  witnesses  may  be 
impeached  by  proof  of  contradictory  statements, 
and  that  the  jury  is  not  bound  to  find  that  a 
witness  is  impeached,  though  a  thousand  might 
testify  to  his  bad  character,  and  yet  they  may 
feel  authorized  to  find  that  a  witness  is  impeach- 
ed though  only  one  or  two  may  so  testify,  the 
court  should  also  charge  that,  if  the  jury  find 
that  a  witness  is  successfully  impeached,  they 
should  disregard  his  testimony  altogether,  un- 
less it  be  corroborated  by  evidence  of  gooO  char- 
acter or  by  the  circumstances  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1774,  1776-1781.  1889- 
1894.  1996-200f ;  Dec.  Dig.  «=s>785,  824.] 

4.  Cbiminal  Law  ^=s>681,  782— Demonstra- 
tive Evidence  —  Foundation  --  Instruc- 
tions. 

Evidence  as  to  the  conduct  of  dogs  in  fol- 
lowing tracks  should  not  be  admitted  until  after 
a  preliminary  investigation,  in  which  it  is  es- 
tablished that  one  or  more  of  the  dogs  In 
question  were  of  a  stock  characterized  bv  acnte- 
nesB  of  scent  and  power  of  discrimination,  and 
had  been  trained  or  tested  in  the  exercise  of 
these  qualities  in  the  tracking  of  human  beings, 
and  were  in  the  charge  of  one  accustomed  to 
use  them.  It  must  also  appear  that  the  dogs 
so  trained  and  tested  wei^  laid  on  a  trail, 
whether  visible  or  not,  concerning  which  testi- 
mony has  been  admitted,  and  upon  a  track 
which  the  circumstances  indicate  to  have  been 
made  by  the  accused.  When  these  preliminary 
tests  have  been  made,  the  fact  of  tracking  by  a 
bloodhound  may  be  permitted  to  go  to  the  jury 
as  one  of  the  circumstances  which  may  tend  to 
connect  the  defendant  with  the  crime  with 
which  he  is  charged.  Should  the  preliminary 
investigation  disclose  either  that  the  dog  was 
not  of  proper  stock  or  untrained,  or  not  in  the 
charge  of  a  person  familiar  with  such  dogs,  or 
was  not  placed  upon  a  trail  connected  at  least 
by  circumstances  with  the  defendant,  the  trial 
court  should  exclude  the  entire  testimony  as  to 
the  conduct  of  the  dogs.  When  such  a  lotiDda- 
tion  as  that  referred  to  above  has  been  laid, 
and  evidence  showing  the  conduct  of  the  dogs 
has  been  received,  the  jury  should  be  charged 
in  substance  that  before  they  can  consider  the 
conduct  of  the  dogs  they  must  find  that  the 
dogs  were  accurate,  certain,  and  reliable  in  fol- 
lowing the  trail  of  human  footsteps,  and  that 
if  they  find  this,  then  the  evidence  of  the  con- 
duct of  the  dogs  and  its  result  mav  be  consider- 
ed, together  with  all  the  other  evidence  in  the 
case,  as  a  circumstance  in  determining  the  guilt 
or  innocence  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §$  1161.  1612,  1847,  1849. 
1851,  1852.  1877,  1878.  1880-1882,  1906.  1907, 
1909-1911,  1960,  1966,  1967;  Dec.  Dig.  «=» 
681.  782.1 


6.  Criminal  Law   ^s»  888— 'Dbmonstrativb 
Evidence— Attempt  to  Discredit. 

It  was  not  error  to  repel  evidence  to  the 
effect  that  counsel  for  the  accused  in  order  to 
establish  the  unreliability  of  the  dogs  in  ques- 
tion, offered  to  pay  one  of  the  witnesses  a  cer- 
tain sum  to  make  or  repeat  a  test  of  the  dogs. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  762,  753,  765,  756,  787,  788, 
801,  855 ;   Dec  Dig.  «=s>338.  j 

6.  Denial  of  New  Tbiau 

Except  as  pointed  out  above,  in  the  first, 
second,  third,  and  fourth  paragraphs,  the  trial 
was  apparently  free  from  error.  For  the  rea- 
sons there  stated,  the  court  erred  in  overruling 
the  defendant's  motion  for  a  new  triaL 

Error  from  Superior  Court,  Cobb  County ; 
H.  L.  Patterson,  Jndga 
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B.  A.  Fite  was  convicted  of  crime»  and 
brings  error.    Reversed.  - 

Fred  Morris,  N.  A.  Morris,  and  Geo.  D. 
Anderson,  all  of  Marietta,  for  plaintiff  in  er- 
ror. Herbert  Clay,  Sol.  Gen.,  of  Marietta, 
for  the  State. 

RUSSELL,  0.  J.    Judgment  reversed. 

BROYLES,  J.,  not  presiding. 

(1$  Ga.  App.  86) 

GLBATON  V.  OOTHRAN.    (No.  6586.) 
(Court  of  Appeals  of  Georgia.    Feb.  18,  1915.) 

(Syllabus  by  the  Court,) 

CouBTS  ^=s>122— Amount  Involvsd^PUead- 

ING — Amendment. 

A  suit  for  an  amount  so  small  that  the 
court  is  without  jurisdiction  to  entertain  the 
original  petition  cannot  be  amended  by  an  ad- 
ditional distinct  allegation  of  indebtedness  on 
the  part  of  the  defendant,  which,  added  to  the 
original  indebtedness,  will  produce  such  an 
amount  as  would  have  been  within  the  jurisdic- 
tion of  the  court  if  both  amounts  had  originally 
been  alleged  in  the  petition.  Consequently, 
there  was  no  error  in  dismissing  the  petition. 

[Ed.  Note.— For  other  cases,  see  CJourts,  Cent. 
Dig.  §1  413,  427 ;    Dec.  Dig.  «e=»122.] 

Error  from  City  Court  of  Atlanta;  H. 
M.  Reid,  Judge. 

Action  by  J.  S.  Gleaton  against  B.  C5.  Coth- 
ran.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

C.  B.  Reynolds,  of  Atlanta,  for  plaintiff  in 
error.  Candler,  Thomson  &  Hirsch,  of  At- 
lanta, for  defendant  in  error. 

RUSSELL,  C.  J.    Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 

(16  Oa.  App.  30) 

WALLACE  T.   STATE.     (No.  5570.) 
(Court  of  Appeals  of  Georgia.    Feb.  18,  1915.) 

(Syllabus  by  the  Court.) 

Cbiminal  Law  ^=>1092— AppeaI/— Biix  op 
Exceptions  —  Date  —  Presumption  — 
Dismissal. 

The  date  of  tbe  judge's  certificate  to  a  bill 
of  exceptions  will  be  presumed  to  be  the  date 
on  which  it  was  tendered  to  him,  where  it  does 
not  affirmatively  appear,  from  the  bill  of  ex- 
ceptions or  from  his  certificate,  that  it  was 
tendered  on  a  different  date.  To  give  the  Court 
of  Appeals  jurisdiction  in  a  criminal  case,  the 
bill  of  exceptions  must  be  tendered  within  20 
days  from  the  rendition  of  the  judgment  com- 
plained of ;  and  where  the  date  on  which  it  was 
tendered  does  not  affirmatively  appear,  and  the 
recital  therein  that  it  was  tendered  "within  the 
time  provided  by  law"  is  qualified  by  the  addi- 
tional words,  "and  within  30  days  of  the  entry 
of  judgment  overruling  said  motion  for  a  new 
trial"  (the  judgment  complained  of),  and  the 
certificate  of  the  jud^e  is  dated  28  days  after 
the  rendition  of  the  judgment,  the  jurisdiction 
of  this  court  to  entertain  the  Writ  of  error  is 
not  affirmatively  eistablished. 

[B^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2803,  2829,  2834-2861, 
2919:    Dec.  Dig.  <8=>1092.] 


Error  from  City  Court  of  Carrolltou; 
James  Beall,  Judge. 

Will  Wallace  was  convicted  of  violating  the 
prohibition  law,  and  brings  error.  Writ  of 
error  dismissed. 

Smith  &  Smith,  of  Carrollton,  for  plain- 
tiff in  error.  C.  E.  Roop,  Sol.,  of  Carrollton, 
for  the  State. 

RUSSELL,  C.  J.  The  plaintiff  in  error 
was  convicted  upon  an  accusation  charging 
a  violation  of  the  prohibition  law,  and  made 
a  motion  for  a  new  triaL  The  motion  for 
new  trial  was  overruled  on  January  24, 1914, 
and  thereafter  a  bill  of  exceptions  was  pre- 
sented. This  bill  of  exceptions  was  certified 
by  the  judge  (as  appears  by  the  date  of  his 
certificate)  on  February  21,  1914.  A  motion 
was  made  to  dismiss  the  bill  of  exceptions 
upon  the  ground  that  it  was  not  tendered 
and  signed  within  20  days  from  January  24, 
1914,  as  required  by  the  provisions  of  section 
6153  of  the  Civil  Code;  and  this  motion 
must  be  sustained.  Counsel  for  the  plaintiff 
in  error,  in  support  of  their  contention  that 
the  bill  of  exceptions  should  not  be  dismissed, 
rely  upon  the  decisions  in  Moore  v.  Kelly  k 
Jones  Co.,  109  Ga.  798,  35  S.  E.  168,  and  in 
Taliaferro  v.  Smiley,  112  Ga.  62,  37  S.  E.  106. 
and  contend  that  there  is  nothing  In  the  rec- 
ord to  show  that  the  delay  of  the  Judge  in 
signing  the  bill  of  exceptions  was  caused  by 
the  plaintiff  in  error  or  his  counsel. 

If  there  were  anything  in  the  record  to  in- 
dicate that  this  bill  of  exceptions  was  in 
fact  tendered  to  the  trial  judge  within  20 
days,  and  that  any  definite  period  of  time 
elapsed  between  the  time  when  the  bill  of 
exceptions  was  presented  to  the  judge  and 
the  21st  day  of  February,  when  he  signed  the 
certificate,  we  would  decline  to  dismiss  the 
writ  of  error.    Where  a  bill  of  exceptions  in 
a  criminal  case  affirmatively  recites  that  it 
is  tendered  within  20  days  from  the  rendition 
of  the  decision  of  which  complaint  is  made, 
and  the  trial  Judge  in  terms  of  the  statute 
certifies  that  it  is  true,  this  court,  in  accord- 
ance with  the  principle  announced  in  the  case 
of  Taliaferro  v.   State,  supra,  will  assume 
that  it  was  tendered  in  time.    However,  in 
the  present  bill  of  exceptions,  while  it  is 
stated  that  the  bill  of  exceptions  is  tendered 
**within   the   time  provided  by  law,*'  it  is 
stated,  In  immediate  connection  therewith, 
that  the  bill  of  exceptions  was  tendered  with- 
in 30  days  of  the  entry  of  the  Judgment  of 
which  complaint  was  made,  and  consequent- 
ly it  is  not  apparent  that  there  was  any  de- 
lay between  the  tender  of  the  bill  of  excep- 
tions and  the  judge's  certificate  thereto;  on 
the  contrary,  it  is  rather  evident  that  there 
was  no  delay.    The  recital  of  the  bill  of  ex- 
ceptions upon  this  point  is  as  follows: 

"And  now  within  the  time  provided  by  law, 
and  within  30  days  of  the  entry  of  judgment 
overruling  the  said  motion  for  a  new  trial, 
comes  the  defendant  and  tenders  this  his  bill  of 
exceptions  and  prays."  etc. 
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The  requirements  as  to  the  time  within 
which  bills  of  exception  must  be  tendered, 
served,  and  sent  up  are  imperative,  for  upon 
compliance  with  these  requirements  de- 
pends this  court's  jurisdiction  to  consider  the 
writ  of  error,  and  the  motion  to  dismiss  in 
the  present  case  raises  the  same  question  as 
that  presented  to  the  Supreme  Court  in 
American  Mortgage  Co.  v.  Walker,  115  6a. 
738,  42  S.  EL  59,  in  which  it  was  held  that 
It  must  affirmatively  appear  that  the  bill  of 
exceptions  was  tendered  within  th^  time 
prescribed  by  law,  and  in  which  Presiding 
Justice  Lumpkin  held  that  this  all-impor- 
tant jurisdictional  fact  is  not  a  legitimate 
subject  of  bare  presumption,  and  that  when 
it  is  not  made  to  affirmatively  appear,  either 
from  the  bill  of  exceptions  or  from  the  tran* 
script  of  the  record,  the  writ  of  error  must 
be  dismissed.  Numerous  decisions  of  the 
Supreme  Court  on  this  point  were  cited  and 
construed  by  Chief  Justice  Simmons  in  Evans 
T.  State,  112  Ga.  763,  38  S.  E.  78. 

Under  the  provisions,  of  section  6153  of  the 
Civil  Code  and  section  1102  of  the  Penal 
Code,  criminal  cases  must  be  brought  up  by 
fast  bills  of  exceptions,  such  as  formerly 
applied  peculiarly  to  applications  for  injunc- 
tion, and  for  discharge  in  bail  trover,  and  to 
judgments  granting  or  refusing  alimony,  man- 
damus, or  other  extraordinary  remedies,  and 
'*the  bill  of  exceptions  shall  be  tendered  and 
signed  within  20  days  from  the  rendition  of 
the  decision.''  It  has  been  so  frequently  held 
by  the  Supreme  Court  that,  unless  the  bill 
of  exceptions  is  tendered  within  the  time,  the 
reviewing  court  is  without  jurisdiction  to 
entertain  a  writ  of  error  in  such  a  case,  that 
it  seems  unnecessary  to  cite  authority  to  this 
effect ;  but,  in  addition  to  the  cases  already 
referred  to,  see  Harris  v.  State,  117  Ga.  13, 

43  S.  E.  419 ;  Crawford  v.  Goodwin,  128  Ga. 
134,  57  S.  E.  240;  Sweat  v.  Georgia  Naval 
Stores  Co.,  129  Ga.  571,  59  S.  E.  273;  and 
Curtis  V.  Mansfield,  132  Ga.  444,  64  S.  E. 
327.  It  is,  of  course,  well  settled  that  ref- 
erence may  be  had  either  to  the  .bill  of  ex- 
ceptions, the  certificate  of  the  judge,  or  the 
transcript  of  the  record,,  in  determining 
whether  or  not  a  bill  of  exceptions  has  been 
tendered  within  the  time  prescribed  by  law. 
Bonds  V.  Berdett,  113  Ga.  114,  38  S.  E.  304, 
citing  Cloudis  V.  Bank  of  Tennessee,  6  Ga. 
481;  Russell  v.  March,  6  Ga.  491;  Justices 
V.  Harrington,  6  Ga.  579;   Newton  v.  Burtz, 

44  Ga.  599;  Dlsmuke  v.  Trammell,  64  Ga. 
429 ;  Gregory  v.  Daniel,  98  Ga.  795,  20  S.  B. 
656;  and  Evans  v.  Stater  112  Ga.  763,  38 
S.  E.  78.  But  if,  after  such  reference,  ■  it 
does  not  affirmatively  appear  that  the  bill 
of  exceptions  was  tendered  in  time,  it  is 
equally  well  settled  that  the  court  is  without 
Jurisdiction,  and  the  writ  of  error  must  be 
dismissed. 

If  this  had  been  a  case  not  governed  by 
the  law  as  to  "fast"  writs  of  error,  the  ten- 


dering of  the  bin  of  exceptions  would  have 
been  in  time,  biit,  sinee  it  is  a  criminal  case, 
it  is  covered  by  the  provisions  of  section  6153, 
which  prescribes  that  the  bill  of  exceptions 
shall  be  tendered  "within  20  days  from  the 
rendition"  of  the  judgment  upon  which  error 
is  assigned,  irrespective  of  whether  the  term 
of  court  has  expired;  and  for  this  reason 
this  court  has  held  that  in  such  cases  assign- 
ments of  error  which  must  be  presented  as 
special  exceptions  must  either  be  preserved 
by  exceptions  pendente  lite,  or  be  presented 
in  a  bill  of  exceptions  certified  within  20 
days  from  the  ruling  of  which  complaint  is 
made.  Wheeler  v.  State,  4  Ga.  App.  325  (6), 
61  S.  E.  409. 
Writ  of  error  dismissed. 

BROTLES,  J.,  not  presiding. 


(16  Ga.  App.  U) 
McREE  V.  QUITMAN  OIL  CO.  et  aL 

(No.  5683.) 

(Court  of  Appeals  of  Georgia.    Feb.  18,  1915.) 

{SyllahuB  hy  the  Court.) 

1.  Corporations  <$=»30— Joint  Adventures 
^=>1  —  "Promoter"  —  "Coad  venturer"  — 
"Venture."   ^ 

A  "coadventurer'*  is  one  who  takes  part 
with  others  in  an  adventure. or  In  a  venture. 
A  "venture"  is  "an  undertaking  attended  with 
risk,  especially  one  aiming  at  making  money; 
business  speculation."  New  Standard  Diction- 
ary. A  "promoter"  may  be  either  a  person  who 
assists  (by  securing  or  furnishing  capital  or 
otherwise)  in  starting  or  forwarding  a  financial, 
industrial,  or  commercial  enterprise,  as  a  joint- 
stock  company,  or  the  like,  or  one  who  makes 
this  his  business.  Id.  *The  persons  who,  for 
themselves  or  others,  take  the  preliminary  steps 
to  the  organization  of  a  corporation  are  call- 
ed promoters,"     1  Thompson  on  Ck)rporation8, 

8  81. 

[£}d«  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §{  97-100 ;  Dec.  Dig.  <$=5>30 ;  Joint 
Adventures,  Cent  Dig.  |  1;    Dec.  Dig.  ^=^1. 

For  other  definitionB,  see  Words  and  Phrases, 
First  and  Second  Series,  Promoter.} 

2.  Corporations  ^=s>30— Partnership  ^=::»42 
— coadventurers  —  "promoters"  —  lia- 
BILITY. 

"Until  a  corporation  is  legally  organized, 
the  coadventurers  will  be  liable  as  partners  for 
all  debts  contracted  on  behalf  of  the  aggregate 
body,  with  their  consent,  either  express  or  im- 
plied." 10  Cyc.  657.  "The  promoters  of  a  cor- 
poration are  each  individually  liable  for  debts 
created  in  behalf  of  a  proposed  corporation,  un- 
less these  debts  are  paid  by  the  corporation 
after  its  organization."  Meinhard  v.  Beding-. 
field.  4  Ga.  App.  176  (3),  61  S.  E.  34.  "Prior 
to  the  formal  and  complete  organization  of  a 
corporation,  the  organizers  of  it  may  make  pro- 
visional contracts,  in  behalf  of  the  corporation, 
which  may  become  binding  on  the  corporation 
after  it  begins  business;  but  in  the  meantime, 
and  until  the  corporation  is  legally  organized, 
the  promoters  are  liable  as  partners."  Kosen- 
heim  Shoe  Co.  v.  Home,  10  Ga.  App.  5S2  (3), 
73  S.  E.  953.  {Tliough  one  who  was  not  a  mem- 
ber when  a  debt  was  contracted  cannot  be  held 
liable  on  that  particular  debt.  1  Cook  on  Cor- 
porations, 235.  Those  organizing  corporations 
and  subscribing  for  its  stock  are  referred  to  in' 
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Meinhard  .  ▼•    Bedingfield,    and    in   Rosenheim* 
Sboe  Co.  ▼.  Home,  supra,  as  '^promoters." 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig,  §§  97-100 ;  Dec.  Dig.  «=»30 ;  Part- 
nership, Cent  Dig.  S  57 ;    Dec  IMg.  <ss»42.] 

3.  COBPORAXIONB  ^s»28— Pabtztebship  ^s»41 
— "De  Facto  Cobpobation"— Diabilitt  of 
Stogkholdebs. 

A  "corporation  is  a  'de  facto  corporation* 
where  there  is  a  law  aathorizing  such  a  corpo- 
rntion  and  where  the  company  has  made  an 
effort  to  organize  under  the  law  and  is  trans- 
acting business  in  a  corporate  name.  •  «  * 
Where  a  supposed  corporation  is  doing  business 
as  a  de  facto  corporation,  the  stockholders  can- 
not be  held  liable  as  partners,  although  there 
have  been  irregularities,  omissions,  or  mistakes 
in  incorporating  or  organizing  the  company." 
1  Cook  on  Corporations,  {  284.  See,  also,  2 
Cook  on  Corporations,  i  424. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent,  Dig.  §{  26,  70 :  Dec.  Dig.  «=»28 ;  Part- 
nership, Cent  Dig.  11  66,  68k  69,  74;  Dec,  Dig. 
«==>41. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  <SerieBk  De  Facto  Corpora- 
tion.] 

4.  COBPOBATIONB  ^=p30— LiABiLmr  OF  Pbo- 
HOTEBS—SUFFIGISNCT   OF   EVIDENCE. 

Two  coadventurers  in  a  proposed  corpora- 
tion were  sued  as  partners  for  the  debts  there- 
of (the  others  having  been  discharged  in  bank- 
ruptcy), and  it  appeared,  from  the  undisputed 
evidence,  that  both  were  present  and  partici- 
pated with  the  other  promoters  in  originally  ef- 
fecting a  partial  organization  for  the  purpose 
of  conducting  a  specified  business  at  a  certain 
place;  that  it  was  then  and  there  agreed  by 
all  present  that  a  charter  should  be  obtained, 
and  both  defendants  subscribed  for  shares  in 
the  company,  for  which  one  thereafter  paid  in 
full  and  the  other  in  part ;  that  no  diartef  was 
in  fact  ever  applied  for  or  obtained,  and  the 
company  never  became  a  de  jure  or  de  facto 
corporation,  and  this  fact  was  manifestly 
known  to  both;  that  it  was  understood  and 
agreed  at  the  original  meeting,  when  both  de- 
fendants were  present,  that)  machinery  to  carry 
on  the  proposed  business  should  '  be  promptly 

f»urchasM,  and  such  machinery  was  afterwards 
Dstalled  with  the  knowledge  of  both  parties 
sued  as  partners,  and  the  business  was  actually 
conducted,  under  the  intended  corporate  name 
agreed  upon,  for  a  period  of  two  years  Jbrom  the 
date  of  the  first  agreement  to  organic  and  in- 
corporate, with  the  knowledge  of  both  of  the 
subscribers  sued  as  partners.  It  further  ap- 
peared tiiat  Dr.  Clower,  one  of  these  defend- 
ants, lived  in  the  town  where  the  business  was 
operated,  and  knew  how  and  by  whom  the  same 
was  conducted,  and  that  no  charter  had  ever 
been  obtained  for  its  incorporation,  knew  of 
the  proposal  to  purchase  the  particular  machin- 
ery on  account  of  which  the  suit  was  brought, 
and  himself  thereafter  participated  in  negotia- 
tions looking  to  the  purchase  of  additional  ma- 
chinery needed,  and  gave  written  authority  to 
another  to  represent  him  in  connection  with  the 
business,  at  any  meeting  held  by  those  inter- 
ested, during  an  extended  absence  on  his  part, 
and  indorsed  a  note  given  in  the  name  of  the 
company  in  behalf  of  another  creditor.  It  fur- 
ther appeared,  with  reference  to  the  Quitman 
Oil  Company,  that  within  a  few  weeks  after 
tiie  meeting,  when  the  agreement  to  organize 
and  incorporate  was  made,  this  defendant  re- 
sponded to  a  request  to  pay  one-third  of  its 
subscription  for  stock,  and  afterwards  paid 
$200  by  check  payable  to  R.  D.  Edmondson,  the 
person  who,  according  to  some  testimony,  acted 
as  secretary  and  treasurer  of  the  proposed  cor- 
poration (the  Morven  Gin  Company),  but  was 
never  afterwards  called  on  to  pay  the  remain- 


ing  $400,  and  never  in  fact  paid  tills  balance 
or  sought  to  ascertain  if  the  charter  had  been 
granted,  though  its  mana^  resided  in  the  same 
county  where  the  appbcation  for  a  charter 
would  necessarily  have  been  advertised;  that, 
soon  .after  the  payment  of  the  $2(X>,  the  Quit- 
man Oil  Company  purchased  a  large  amount  of 
machinery  necessary  for  the  proposed  bosineBB, 
for  and  in  behalf  of  the  proposed  corporation. 
ffeld^  thst  under  these  facts  a  finding  in  favor 
of  the  defendant  was  not  authorized,  and  the 
verdict  was  therefore  contrary  to  law,  as  both 
defendants  were  in  legal  effect  "promoters"  and 
"coadventurers." 

[Bd.  Note.— For  other  eases,  see  Corporatiooa, 
Cent  Dig.  H  97-100;   DecTbig;  «=a30.] 

Brror  from  City  Court  of  Quitman;  Wm. 
H.  liong,  Judge. 

Action  by  W.  S.  McBee  against  the  Quit- 
man Oil  Company  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed,  and  rehearing  denied. 

Brancli  ft  Snow,  of  Quitman,  and  Whlt- 
aker  &  Dukes,  of  Valdosta,  for  plaintiff 
in  error.  Bennet  &  Harrell,  of  Quitman* 
for  defendants  In  error. 

WADB,  J.    Judgment  reversed. 

BROYLBS,  J.,  not  presiding. 

On  Motion  for  Rehearing. 

A  motion  for  rehearing  was  filed  bj  the 
Quitman  Oil  Company  on  the  sole  ground 
that  the  court  must  have  overlooked  the  fact 
disclosed  by  the  evidence  that  this  defend- 
ant was  a  corporation,  and  therefore  in- 
capable of  entering  into  partnership  rela- 
tions, and  that  anything  done  by  It  through  . 
its  manager  which  might  have  had  the  legal 
effect  of  rendering  an  Individual  liable  as  a 
partner,  on  account  of  debts  Incurred  by  the 
promoters  of  the  Morven  Gin  Ompany,  who 
neglected  to  take  any  of  the  necessary  steps 
towards  the  Incorporation  of  that  proposed 
company,  would  be  ultra  vires  and  not  bfaid- 
Ing  on  the  Quitman  Oil  Company. 

The  question  raised  by  the  motion  for  re- 
hearing, ho^^ver,  was  not  raised  by  the  de- 
fendant's plea,  and  was  nowhere  presented  in 
the  record  for  determination,  and  was  not 
even  referred  to  In  the  briefs  for  the  defend- 
ants in  error,  and  this  court  therefore  was 
not  required  to  decide  It. 

Rehearing  denied. 

a<  Cku  App.  «) 
DUNN  T.  8TATB.    (No.  560i.) 
(Court  of  Appeals  of  (Georgia.    Feb.  IS,  191XU 

(ByXlahut  hy  the  Oouri.) 

1.  HOHIGIDB     ^S»109— SBLr-DBFENSB  — BVI- 

DSNCB 

Where  a  homicide  Is  admitted  and  the  ac- 
cused seeks  to  Justify  upon  the  ground  that  be 
was  actuated  by  the  fears  of  a  reasonable  man, 
the  conduct  and  condition  of  the  deceased  in 
his  presence  shortly  before  the  fflital  encounter, 
and  the  consequent  Influence  of  this  conduct  or 
condition  upon  the  mind  of  the  accused,  is  rele- 
vant as  being  illustrative  not  only  of  the  reason- 
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ableness  of  his  fears,  bat  also  as  indicating  the 
quo  animo  of  the  deceased,  although  the  pre- 
vious difficulty  may  have  been  between  the  de- 
ceased and  a  third  person.  Such  evidence,  if 
properly  considered  by  the  jui7  as  a  part  of  the 
res  gests,  may  be  material  both  in  the  considera- 
tion of  what  apprehensions  might  reasonably 
arise  in  the  mind  of  the  defendant,  and  in  ena- 
bling the  jury  to  determine  who  was  probably 
the  aggressor  at  the  time  of  the  homicide,  espe- 
cially where  the  evidence  is  strongly  conflicting 
npon  these  points. 

[Bid.  Note—For  other  cases,  see  Homicide, 
Gent.  Dig*  H  341--360 ;   Dec.  Dig.  €=>169.] 

2.  Gbivinal  Law  ^s»888— Evidxnob— Adios- 

8XBILITT. 

Generally  it  is  immaterial  whether  a  wit- 
ness has  frequently  or  infrequently  testified  as 
such ;  and,  in  the  absence  of  any  explanation  as 
to  the  necessity  for  sudi  proof  in  the  case  on 
trial,  the  court  did  not  err  in  excluding  evidence 
to  the  effect  that  the  witness  was  teeti^fing  bi 
a  court  of  law  for  the  first  time. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw.  Cent  Dig.  Sf  752,  753.  755,  756,  787,  788, 
801,  865;    Dee.  Dig.  «=»3^.] 

8.  Ckeminai.  Law  ^s»377,  378— Hoiaoim  ^s» 

180  —  CHASACtCB  07  DanCHDANT  —  FbOOF  — 

Rebuttal. 

In  a  criminal  prosecution,  evidence  of  the 
general  good  character  of  the  accused  is  limited 
to  the  particular  trait  involved  in  the  nature  of 
the  charge,  and  evidence  on  the  part  of  the  state. 
In  rebuttal  of  such  proof  of  good  character,  must 
likewise  depend  upon  the  nature  of  the  crime 
alleged,  and  be  confined  to  those  traits  of  char- 
acter naturally  involved  in  the  commission  of 
the  particular  offense.  Upon  cross-examination 
of  a  witness  who  had  testified  that  the  charac- 
ter of  the  defendant  for  peaceableness  was  good, 
it  was  error  to  permit  the  witness  to  testify, 
over  objection,  that  he  had  personal  knowledge 
that  the  accused  had  been  drank  upon  occasions 
prior  to  the  time  of  the  alleged  homicide,  or 
that  he  habitually  used  intoxicants.  The  fact 
that  one  accused  of  crime  was  under  the  Infiu- 
ence  of  an  intoxicant  at  the  time  of  the  alleged 
offense  might  illustrate  his  quo  animo  in  making 
the  assault,  and  for  that  purpose  would  be  rele« 
vant ;  but  his  general  character  for  drunkenness 
or  sobriety  is  not  germane  to  the  question  raised 
as  to  the  peaceableness  of  his  disposition  gen- 
erally. 

[Bd,  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  836.  837,  840,  842;  Dec. 
Dig.  «=>377,  378 ;  Homicide,  Cent.  Dig.  {  381 ; 
Dec.  Dig.  €=»180.1 

4.  Cbiminal  Law  «ss>686,  1153— Reopsnino 

CATJflE— DisGBBTiON— Appeal. 

Reopening  a  cause  for  the  introduction  of 
additional  evidence,  after  the  evidence  has  dos-* 
ed,  is  a  matter  addressed  solely  to  the  discretion 
of  the  trial  judee,  and  this  discretion  will  not 
be  controlled  unless  manifesUy  abused.  The  rec- 
ord does  not  disclose  that  in  the  present  case 
the  discretion  of  the  trial  judge  was  abused. 

[Ekl.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  §(  1619.  1620,  1625,  1626, 
3061-^066 ;   Dec.  Dig.  iS=s>686,  1153.] 

0.  HoiaciDS    €=s>295— Inbtbuctions^Pbovo- 

GATIOIf. 

The  charge  of  the  court  on  that  part  of  sec- 
tion 65  of  the  Penal  Code,  rdating  to  provoca- 
tion by  words,  threats,  and  menaces,  to  which 
exception  was  taken,  was  erroneous,  under  the 
ruling  in  this  case  when  here  before.  Dunn  v. 
State,  13  Ga.  App.  682,  79  S.  B.  764.  The 
charge  as  given  was  appropriate  to  evidence  for 
tlie  prosecution  which  might  have  authorized  a 
-verdict  finding  the  accused  guilty  of  voluntary 
manslaughter,  but  since  the  defendant  relied 
upon  the  defense  that  he  acted  upon  the  fears 


of  a  reasonable  man  as  Justification  for  the 
homicide,  which  he  admitted,  it  was  error  so  to 
instruct  the  jury,  without  instructing  them  in 
connection  therewith  to  the  effect  that  while 
words,  threats,  and  menaces  will  not  mitigate  the 
offense,  and  while  even  the  heat  of  passion  sup- 
posed to  be  irresistible  presents  no  excuse  for 
homicide,  nevertheless  words  or  menaces  may 
justify  a  killing  if  the  circumstances  be  such  as 
to  arouse  the  fears  of  a  reasonable  man  that 
a  felony  is  about  to  be  committed  upon  him. 
This  error  was  aggravated  by  the  instruction 
that  "the  other  equivalent  circumstances"  refer- 
red to  in  the  Code  section  do  not  include  words, 
threats,  or  menaces.  See,  in  this  connectiou, 
citations  in  Manson  v.  State,  14  Ga.  App.  837. 
889-840,  82  S.  B.  763. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  606-609;  Dec  Dig.  <9s»295.] 

6.  Homicide  ^®=»300  —  Instbuotions  —  De- 
fenses. 

Sections  70  and  73  of  the  Penal  Code  should 
not  be  given  in  charge  to  the  jury  in  connection 
with  each  other  and  as  if  applicable  to  a  single 
defense,  and  without  pointing  out  the  wholly 
different  application  of  each.  In  cases  where  the 
defense  of  the  accused  rests  only  upon  the  con- 
tention that  the  homicide  was  committed  under 
the  fears  of  a  reasonable  man,  the  principle  rela- 
tive to  urgent  and  pressing  danger,  embodied  in 
section  73,  should  not  be  ^ven  in  charge. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  IS  614,  616-^20,  622-630;  Dec.  Dig. 
«s»300.] 

7.   EVIDENCOB   07    GOOD    QhABAGTEB— INSTBUC- 
TIONS. 

The  requested  instructions  relating  to  the 
legal  effect  of  evidence  of  good  character  were 
substantially  embodied  in  the  charge  of  the 
court. 

8.  Cbiminal  Law   ^s»789  —  Instbuotioks — 
Reasonable  Doubt. 

In  a  criminal  prosecution  the  state  carries 
the  burden  of  establishing  every  fact  necessary 
to  prove  the  material  allegations  of  the  indict- 
ment, and  for  that  reason  an  appropriate  and 
timely  written  request  to  the  effect  that,  if  the 
jury  have  a  reasonable  doubt  as  to  the  exist- 
ence of  any  fact  necessary  to  make  out  the  case 
as  charged  in  the  indictment,  it  Is  their  duty 
to  give  tiie  benefit  of  the  doubt  to  the  defendant 
and  acquit  him,  should  not  be  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent,  Dig.  J§  1846-1849, 1851, 1880, 19(H- 
1922,  1960,  1967 ;   Dec  Dig.  <8=s>7'89.] 

9.  CanaNAL  Law  e=»880— Rsquestbd   Ise- 

StBUOTION— STATBMBNT  OF  AOOUSED. 

Where  the  court,  in  a  criminal  case,  gives 
in  charge  to  the  jury  the  substance  of  the  Code 
section  relative  to  the  right  of  the  accused  to 
make  a  statement  to  the  court  and  jury,  and 
the  weight  to  be  attached  thereto  by  law  (I 'on. 
Code  1910,  §  1036),  it  is  not  error  to  refuse  to 
amplify  this  Instruction  by  further  Instructing; 
the  jury  that  it  is  as  much  their  duty  to  cuu- 
sider  the  defendant's  statement  as  it  is  to  coxi- 
sider  the  sworn  testimony,  and  that  if  the  stnre- 
ment  of  the  defendant  raises  a  reasonable  doubt 
of  the  defendant's  guUt  it  is  their  duty  to  ac- 
quit; the  instruction  requested  not  being  in  its 
entirety  a  correct  statement  of  the  law.  O'Dcwd 
V.  Newnham,  13  Ga.  App.  220  (10),  80  S.  E.  :>(3. 
[Ed.  Note^-»For  other  eases,  see  Oritarinal 
Law,  Cent.  Dig.  {{  2012,  2017 ;   Dec  Dig.  <©=> 

10.  HOiaCIDB    ^=>300  —  INSTBUCTIONS  —  DE- 
FENSE—FeABS  OF  Reasonable  Man. 

In  a  proper  case  for  instructions  to  the 
jury  upon  the  law  applicable  to  the  justification 
afforded  by  the  fact  that  a  killing  alleged  to  be 
felonious  was  committed  under  the  fears  of  .) 
reasonable  man,  they  should  be  charged  to  (he 
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effect  that  it  is  not  incumbent  upon  the  defend- 
ant to  show  that  the  killing  was  actually  neces- 
sary, but  that  it  would  be  sufficient  if  the  ac- 
cused at  the  time  of  the  IciUing  believed,  and 
had  good  reason  to  believe,  that  the  killing  was 
necessary,  and  further  that,  if  they  have  a  rea- 
sonable doubt  as  to  whether  he  believed  the 
killing  was  actually  necessary,  it  would  be  their 
duty  to  find  the  defendant  not  guilty;  but  in 
these  respects  the  instructions  given  by  the 
trial  judge  were  not  subject  to  the  exceptions 
presented. 

[Ed.  Note.--For  other  cases,  see  Homicide, 
Cent.  Dig.  |§  614,  616-620,  622-630 ;  Dec  Dig. 
<S=»300.] 

Earror  from  Superior  Court,  Fannin  Coun- 
ty;  H.  L.  Patterson,  Judge. 

Waldo  Dunn  was  convicted  of  crime,  and 
brings  error.    Reversed. 

B.  U  Smith  and  Thos.  A.  Brown,  both  of 
Bine  Ridge,  and  N.  A.  Morris  and  Geo.  D. 
Anderson,  both  of  Marietta,  for  plaintiff  in 
error.  Herbert  Clay,  Sol.  Gen.,  of  Marietta, 
for  the  State. 

RUSSELL,  O.  J.    Judgment  reversed. 
BROYLES,  J.,  not  presiding. 

(16  Oa.  App.  89) 

DANIEL  V.  BURSON.     (No.  6663.) 
(0>iirt  of  Appeals  of  Georgia.    Feb.  18,  1916.) 

fSylldbvM  hf  the  Court,) 

1.  OoNTBAOTs  €=»338  —  Rescission  —  Plea — 
Motion  to  Strike. 

The  defendant's  plea  contained  sufficient 
material  averments  as  to  a  rescission  of  the  con- 
tract sued  on,  and  the  court  erred  in  sustaining 
an  oral  motion  to  strike  it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1601,  1692,  1695,  1698-1705; 
Dec.  IMg.  <d=»838.] 

2.  Sales  ^=>267— Action  fob  Price— Fail- 
ure OF  Consideration— Waiver  of  War- 
ranties. 

In  view  of  the  waiver  of  warranties,  both 
express  and  implied,  as  embodied  in  the  con- 
tract, the  plea  of  failure  of  consideration  was 
not  available,  and  could  properly  have  been 
stricken  had  a  timelj  and  appropriate  special 
demurrer  been  filed  thereto,  or  had-  the  motion 
to  strike  been  confined  solely  to  that  portion  of 
the  plea  alleging  failure  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  M  760.  761 ;   Dec.  Dig.  «=»267.] 

Error  from  City  Court  of  Jefferson;  G.  A. 
Johns,  Judge. 

Action  by  J.  F.  Daniel  against  J.  I.  Burson. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Ray  &  Ray,  of  Jefferson,  for  plaintiff  in 
error. 

RUSSELL,  C.  J.  Burson  sued  Daniel  on 
a  note  for  the  purchase  price  of  a  sorrel 
mare.  The  note  contains  the  following  clause: 
"Said  property  is  sold  without  any  warranty, 
express  or  implied.*'  The  defendant  filed  a 
plea  denying  any  indebtedness  on  the  note, 
and  alleged  both  a  failure  of  consideration 
and  a  mutual  rescission  of  the  contract  sued 


fon.  The  court,  upon  oral  motion  of  counsel 
for  the  plaintiff,  struck  the  plea  and  directed 
a  verdict  for  the  plaintiff.  To  this  the  de- 
fendant excepts. 

'  [1]  1.  We  are  of  the  opinion  that  the  court 
erred  in  striking  the  plea  and  in  directing 
the  verdict  for  the  plaintiff.  After  setting 
out  certain  defects  in  the  animal  purchased, 
the  plea  contained  an  averment  as  follows: 

"He  [defendant]  did  not  discover  same  until 
he  carried  the  said  mare  home,  and  just  as  soon 
as  he  discovered  the  defect  in  said  mare  he  at 
once  carried. her  back  to  Guv  Thurmond  [who 
was  alleged  to  be  the  agent  of  the  plaintifiT]  and 
J.  I.  Burson,  and  then  and  at  that  time  thej 
agreed  to  take  the  said  mare  back  and  deliver 
to  this  defendant  his  note,  and  sive  him  the 
money  he  had  paid  them,  but  askea  this  defend- 
ant to  keep  the  mare  until  spring  following, 
as  they  were  crowded  with  horses  and  mules 
and  wanted  the  defendant  to  winter  the  said 
mare.  This  defendant  insisted  that  they  com- 
ply with  their  trade,  as  said  mare  was  guaran- 
teed to'hfm,  and  insisted  that  he  have  his  note, 
which  at  that  time  they  promised  to  deliver  to 
him  in  the  spring  after  the  note  was  given,  and 
at  their  request  this  defendant  carried  this 
mare  described  in  the  note  sued  on  and  demand- 
ed his  note,  and  the  same  was  refused." 

This  part  of  the  plea,  though  possibly  not 
couched  in  the  exact  language  that  it  should 
be,  is  to  our  minds  a  sufficient  plea  of  rescis- 
sion, and  entitled  the  defendant  to  the  right 
to  have  a  Jury  pass  upon  the  merits  thereof. 
The  parties  to  the  contract,  if  they  saw  fit, 
had  a  right  to  rescind  the  contract  of  sale 
(Civil  Code,  {  4304);  and,  if  they  did  so,  then 
the  rescission  Ib  a  conclusive  answer  to  any 
effort  on  the  part  of  the  plaintiff  to  c<^ect 
the  note.  This  case  differs  but  very  little 
from  the  case  of  Steen  v.  Harris,  81  Ga.  681, 
8  S.  E.  206.  In  that  case  the  seller  retained 
possession  of  certain  notes  given  for  the  pur- 
chase money  of  a  piano,  and  the  purchaser 
retained  possession  of  the  piano.  The  piano 
was  levied  upon  under  an  attachment  sued 
out  by  a  creditor  of  the  purchaser  of  the  piano 
and  while  the  piano  was  constructively  at 
least  in  the  purchaser's  possession.  The 
sellers,  while  still  retaining  the  notes,  filed 
a  claim  to  the  piano.  The  Supreme  Coart 
said: 

*'The  rescission  of  the  sale  would  have  been 
a  conclusive  answer  to  any  effort  on  the  part 
of  Steen  &  Marshall  or  of  Baldwin  &  Company 
[the  original  holders  of  the  note  and  transfer- 
rors to  Steen  &  Marshall]  to  collect  the  amount 
of  the  notes  or  to  enforce  them  against  Gard- 
ner [the  purchaser].  So  that  the  case  at  the 
time  ot  the  levy  was  simply  this :  Gardner  had 
possession  of  the  piano,  holding  it  for  Steen  & 
Marshall;  they  had  possession  of  the  notes, 
holding  them  for  him." 

So  it  is  in  this  case,  if  the  contention  of 
Daniel  is  correct;  he  had  possession  of  the 
mare,  after  the  rescission,  holding  her  for 
Burson,  and  Burson  had  possession  of  Dan- 
iers  note,  holding  it  for  Daniel. 

[2]  2.  Mixed  and  mingled  in  the  same  para- 
graph with  the  plea  of  rescission  set  out  in 
the  preceding  paragraph  and  In  the  succeed- 
ing paragraph  is  an  apparent  attempt  on  the 
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part  of  tlie  defendant  to  plead  failure  of  con- 
sideration due  to  a  breach  of  express  warran- 
ties alleged  to  have  been  made  by  the  plain- 
tiff to  the  defendant  at  the  time  of  the  sale. 
Such  portions  of  the  plea  as  attempted  to 
set  up  such  matter  as  a  defense  would  have 
been  subject  to  special  demurrer,  and  any 
evidence  in  support  of  such  a  plea  as  a  de- 
fense would  be  inadmissible.  The  note  is 
one  for  the  purchase  money  of  "one  sorrel 
mare,  weight  about  900  pounds."  The  note 
stipulates  that  "said  proi)erty  is  sold  with- 
out any  warranty,  express  or  implied.**  It  is 
too  well  settled  in  Georgia  to  admit  of  dis- 
cussion that  parol  evidence  will  not  be  ad- 
mitted to  vary  the  terms  of  a  written  con- 
tract (Civil  dode,  S  4268),  and  this  court  has 
in  several  cases  similar  to  that  at  bar  held 
that  failure  of  consideration  was  not  permis- 
sible as  a  defense  to  notes  for  purchase 
money  where  all  warranties  were  waived. 
Branch  v.  James,  4  Ga.  App.  90,  60  S.  E.  1027 ; 
Jones  V.  Riley  Co.,  14  Ga.  i^pi  84  (3),  80  3. 
E.  341.  See,  also,  McNeel  v.  Smith,  106  Ga. 
215,  32  S.  B.  119;  Pryor  v.  Ludden,  134  Ga. 
288,  67  S.  B.  654.  28  L.  R.  A  (N.  S.)  267 ;  Wat- 
son ▼.  Smith,  15  Ga.  App.  ,  82  S.  B.  633. 

Any  evidence  tending  to  show  that  the 
mare  was  worthless  or  of  a  value  unconscion- 
ably disproportioned  to  the  amount  stipulated 
in  the  note,  while  not  admissible  to  establish 
a  failure  of  consideration  dependent  upon  a 
breach  of  warranty  which  the  defendant  had 
waived,  may  be  considered  by  a  jury  as  a 
circumstance  corroborative  of  the  defendant's 
contention  that  there  was  a  rescission. 

Judgment  reversed. 

BBOYLES,  J.,  not  presiding. 


(16  CkL  App.  48) 

KIRBO  V.  SOUTHERN  RT.  CO.    (No.  5724.) 
(Court  of  Appeals  of  Georgia.    Feb.  24,  1915.) 

(ByUdbw  by  the  Court.) 

1.  Master  and  Sebyant  ^=s>203,  204— Injury 
TO  Railroad  Employ^  —  Assumption  of 
Risk— Application  of  Dootrinb^-Fedbral 
Employers'  Liabilitt  Act. 

Section  4  of  the  Federal  Employers'  Lia- 
bUity  Act  of  April  22,  1008  (35  SUt.  66,  e.  149 
[U.  S.  Comp.  St  1913,  |  8660]).  provides  that  in 
any  action  brought  against  a  common  carrier 
under  that  act  to  recover  for  injaries  to  one 
of  its  servants,  such  employ^  shall  not  be  hdd 
to  h&^e  assumed  the  risks  of  his  employment 
in  any  case  where  the  violation  by  the  carrier  of 
any  statute  enacted  (by  Congress)  for  the  safety 
of  employ^  contributed  to  the  injury.  This 
section  limits  the  abrogation  of  the  doctrine  of 
assumed  risk  in  such  cases  to  instances  in  which 
the  violation  of  an  express  statutory  duty  of  the 
carrier  is  charged ;  and  in  an  action  under  the 
statute,  for  injury  to  a  railroad  employ^  re- 
sulting solely  from  negligence  of  the  railroad 
company  in  constructing  its  tracks  too  close 
together,  the  doctrine  of  assumed  risk  is  appli- 
cable. Seaboard  A.  L.  By.  Co.  v.  Horton,  233 
U.  S.  492,  34  Sup.  Ct.  639.  640,  58  L.  Ed.  1062. 
[Ed.  Note. — For  other  cases,  see  Master  and 
55ervant.  Cent  Dig.  H  538-546;  Dec.  Dig.  <8=> 
203,  204.1 


2.  Master  and  Servant  ^=> 204— Injury  to 
Railroad  EMPLOYft— Assumption  of  Risk 
—Maintenance  of  Lighting  System. 

When  a  railroad  company  maintains  an 
electric  lighting  system  in  its  freight  yards  in 
order  to  supply  light  necessary  for  the  switching 
of  cars,  and  to  enable  its  employ^  engaged  in 
that  business  to  move  about  at  night  near  and 
between  dangerous  tracks  in  greater  safety, 
and  injury  results  to  an  employ^  because  of 
defects  therein  arising  from  the  negligence  of 
the  railroad  company,  whereby  the  usual  nec- 
essary amount  of  liglit  is  not  supplied  to  him 
at  the  point  in  the  ^ards  where  the  injury  oc- 
curred, he  cannot,  under  the  provisions  of  sec- 
tion 4  of  the  federal  Employers'  Liability  Act, 
supra,  be  held  not  to  have  assumed  the  risk 
arising  from  the  failure  of  the  railroad  company 
to  properly  maintain  its  lighting  system.  Sea- 
board A.  li.  Ry.  Co.  V.  Horton,  supra. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  544-646 ;  Dec.  Dig.  «=> 
204.] 

3.  Masteb  and  Servant  €:t=:»28S— Injury  to 
Railboad  Employ^— Assumption  of  Risk 
—Question  fob  Juby. 

Whether,  after  discovering  the  insufficiency 
of  light,  the  employ^  assumed  the  extra  risk 
thereby  resulting,  by  undertaking  to  perform 
his  duties  as  a  switchman  near  and  around  dan- 
gerous tracks,  notwithstanding  the  Imperfect 
light,  would  be  a  question  of  fact  for  determina- 
tion by  a  jury,  depending  in  part  upon  how  long 
this  insufficiency  existed  immediately  prior  to 
the  injury,  and  upon  when  the  discovery-  was  or 
could  have  been  made  by  the  plaintiff,  and  also 
upon  his  location  at  the  time  the  light  failed, 
and  whether,  under  the  exigencies  of  the  situa- 
tion, it  was  then  possible  for  him  to  remove 
himself  from  the  danger  zone  to  a  place  of 
safety,  or  whether  the  employ^  was  necessarily 
so  engrossed  in  the  efficient  and  proper  dis- 
charge of  his  duties  as  to  render  him  oblivions 
to  a  partial  failure  of  the  light 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent   Dig.  {{  1068-1088;  Dec.   Dig. 

<e=»28a] 

4.  Dismissal  op  Petition. 

The  court  therefore  erred  in  sustaining  a 
general  demurrer  and  dismissing  the  plaintiff's 
petition. 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Keid,  Judge. 

Action  by  A  L.  Eirbo  against  the  Southern 
Railway  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

Atkinson  ft  Born,  of  Atlanta,  for  plain- 
tiff in  error.  McDaniel  &  Black,  of  Atlanta, 
for  defendant  In  error. 

WADE,   J.    Judgment  reversed. 

BROYLES,  J.,  not  presiding. 

(16  Qa.  App.  19) 

NEW   WARE   FURNITURE  CO.   ▼.  RETN- 
0IJ:)S.     (No.  5700.) 

(Court  of  Appeals  of  Georgia.    Feb.  18«  1915.) 

(Syllahus  hy  the  Court) 

1.  Trial  «g=>139,  171,  206  —  Direction  o» 
Verdict—Submission  of  Issxtes. 

The  various  assignments  of  error  based  on 
the  refusal  of  the  court  to  direct  a  verdict  or 
to  give  to  the  jury  instructioDs  amounting  in 
effect  to  the  direction  of  a  verdict  are  without 
merit.    "It  is  never*  error  to  refuse  to  direct  a 
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effect  that  it  is  not  incambeat  upon  the  defend- 
ant to  show  that  the  killing  waal  actually  neces- 
sary, but  that  it  would  be  sufficient  if  the  ac- 
cused at  the  time  of  the  killing  believed,  and 
had  good  reason  to  believe,  that  the  killing  was 
necessary,  and  further  that,  if  they  have  a  rea- 
sonable •  doubt  as  to  whether  he  believed  the 
killing  was  actually  necessary,  It  would  be  their 
duty  to  find  the  defendant  not  guilty;  but  in 
these  respects  the  instructions  given  by  the 
trial  judge  were  not  subject  to  the  exceptions 
presented. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |§  614,  616-620,  622-630 ;  Dec  Dig. 
<S=»300.] 

Barror  from  Superior  Court,  Fannin  Coun- 
ty;  H.  L.  Patterson,  Judge. 

Waldo  Dunn  was  convicted  of  crime,  and 
brings  error.    Reversed. 

B.  U  Smith  and  Thos.  A.  Brown,  both  of 
Bine  Ridge,  and  N.  A.  Morris  and  Geo.  D. 
Anderson,  both  of  Marietta,  for  plaintiff  in 
error.  Herbert  Clay,  Sol.  Gen.,  of  Marietta, 
for  the  State. 

RUSSELL,  O.  J,    Judgment  reversed. 
BROYLES,  J.,  not  presiding. 

(16  Oa.  App.  89) 

DANIEL  V.  BURSON.     (No.  5663.) 
(Court  of  Appeals  of  G^rgia.    Feb.  18,  1915.) 

fSylldbuM  hff  the  Court,) 

1.  Contracts  €=»338  —  Rescission  —  Plea — 
Motion  to  Strike. 

The  defendant's  plea  contained  sufficient 
material  averments  as  to  a  rescission  of  the  con- 
tract sued  on,  and  the  court  erred  in  sustaining 
an  oral  motion  to  strike  it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
CJent.  Dig.  §§  1601,  1692,  1695.  1698-1705; 
Dec  Dig.  «s»838.] 

2.  Sales  ^=:>267— Action  for  Price— Fail- 
ure OF  Consideration— Waiver  of  War- 
ranties. 

In  view  of  the  waiver  of  warranties,  both 
express  and  implied,  as  embodied  in  the  con- 
tract, the  plea  of  failure  of  consideration  was 
not  available,  and  could  properly  have  been 
stricken  had  a  timely  and  appropriate  special 
demurrer  been  filed  thereto,  or  had'  the  motion 
to  strike  been  confined  solely  to  that  portion  of 
the  plea  alleging  failure  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §S  760.  761 ;   Dec.  Dig.  «8=s>267.] 

Error  from  City  Court  of  Jefferson;  6.  A. 
Johns,  Judge. 

Action  by  J.  F.  Daniel  against  J.  I.  Burson. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Ray  ft  Ray,  of  Jefferson,  for  plaintiff  in 
error. 

RUSSELL,  C.  J.  Burson  6ued  Daniel  on 
a  note  for  the  purchase  price  of  a  sorrel 
mare.  The  note  contains  the  following  clause: 
"Said  property  is  sold  without  any  warranty, 
express  or  implied.'*  The  defendant  filed  a 
plea  denying  any  indebtedness  on  the  note, 
and  alleged  both  a  failure  of  consideration 
and  a  mutual  rescission  of  the  contract  sued 


on.  The  court,  upon  oral  motion  of  counsel 
for  the  plaintiff,  struck  the  plea  and  directed 
a  verdict  for  the  plaintiff.  To  this  the  de- 
fendant excepts. 

'  [1]  1.  We  are  of  the  opinion  that  the  court 
erred  in  striking  the  plea  and  in  directing 
the  verdict  for  the  plaintiff.  After  setting 
out  certain  defects  in  the  animal  purchased, 
the  plea  contained  an  averment  as  follows: 

'*He  [defendant]  did  not  discover  same  until 
he  carried  the  said  mare  home,  and  just  as  soon 
as  he  discovered  the  defect  in  said  mare  he  at 
once  carried. her  back  to  Guv  Thurmond  [who 
was  alleged  to  be  the  agent  of  the  plaintiff]  and 
J.  I.  Burson,  and  then  and  at  that  time  they 
agreed  to  take  the  said  mare  back  and  deliver 
to  this  defendant  his  note,  and  sive  him  the 
money  he  had  paid  them,  but  asked  this  defend- 
ant to  keep  the  mare  until  spring  following, 
as  they  were  crowded  with  horses  and  mules 
and  wanted  the  defendant  to  winter  the  said 
mare.  This  defendant  insisted  that  they  com- 
ply with  their  trade,  as  said  mare  was  guaran- 
teed to  him,  and  insisted  that  he  have  his  note, 
which  at  that  time  they  promised  to  deliver  to 
him  in  the  spring  after  the  note  was  given,  and 
at  their  request  this  defendant  carried  this 
mare  described  in  the  note  sued  on  and  demand- 
ed his  note,  and  the  same  was  refused." 

This  part  of  the  plea,  though  ix>ssibly  not 
couched  in  the  exact  language  that  it  should 
be,  is  to  our  minds  a  sufficient  plea  of  rescis- 
sion, and  entitled  the  defendant  to  the  right 
to  have  a  Jury  pass  upon  the  merits  thereof. 
The  parties  to  the  contract,  if  they  saw  fit, 
had  a  right  to  rescind  the  contract  of  sale 
(Civil  Code,  {  4304);  and,  if  they  did  so,  then 
the  rescission  is  a  conclusive  answer  to  any 
effort  on  the  part  of  the  plaintiff  to  collect 
the  note.  This  case  differs  but  very  little 
from  the  case  of  Steen  v.  Harris,  81  6a.  681, 
8  S.  E.  206.  In  that  case  the  seller  retained 
possession  of  certain  notes  given  for  the  pur- 
chase money  of  a  piano,  and  the  purchaser 
retained  possession  of  the  piano.  The  piano 
was  levied  upon  under  an  attachment  sued 
out  by  a  creditor  of  the  purchaser  of  the  piano 
and  while  the  piano  was  constructivdy  at 
least  in  the  purchaser's  possession.  The 
sellers,  while  still  retaining  the  notes,  filed 
a  claim  to  the  piano.  The  Supreme  Court 
said: 

"The  rescission  of  the  sale  would  have  been 
a  conclusive  answer  to  any  cflfort  on  the  part 
of  Steen  &  Marshall  or  of  Baldwin  &  Company 
[the  original  holders  of  the  note  and  transfer- 
rors to  Steen  Sc  Marshall]  to  collect  the  amount 
of  the  notes  or  to  enforce  them  against  Gard- 
ner [the  purchaser].  So  that  the  case  at  the 
time  ot  the  levv  was  simply  this :  Gardner  had 
possession  of  the  piano,  nolding  it  for  Steen  & 
Marshall;  they  had  possession  of  the  notes, 
holding  them  for  him." 

So  it  is  in  this  case,  if  the  contention  of 
Daniel  is  correct;  he  had  possession  of  the 
mare,  after  the  rescission,  holding  her  for 
Burson,  and  Burson  had  possession  of  Dan- 
iers  note,  holding  it  for  Daniel. 

[2]  2.  Mixed  and  mingled  in  the  same  para- 
graph with  the  plea  of  rescission  set  oat  in 
the  preceding  paragraph  and  in  the  succeed- 
ing paragraph  is  an  apparent  attempt  on  the 
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part  of  tlie  defendant  to  plead  failure  of  con- 
sideration due  to  a  breach  of  express  warran- 
ties alleged  to  have  been  made  by  the  plain- 
tiff to  the  defendant  at  the  time  of  the  sale. 
Such  portions  of  the  plea  as  attempted  to 
set  up  such  matter  as  a  defense  would  have 
been  subject  to  special  demurrer,  and  any 
evidence  in  support  of  such  a  plea  as  a  de- 
fense would  be  inadmissible.  The  note  is 
one  for  the  purchase  money  of  "one  sorrel 
mare,  weight  about  900  pounds.'*  The  note 
stipulates  that  "said  property  is  sold  with- 
out any  warranty,  express  or  implied.**  It  is 
too  well  settled  in  Georgia  to  admit  of  dis- 
cussion that  parol  evidence  will  not  be  ad- 
mitted to  vary  the  terms  of  a  written  con- 
tract (CivU  dode,  S  4268),  and  this  court  has 
in  several  cases  similar  to  that  at  bar  held 
that  failure  of  consideration  was  not  permis- 
sible as  a  defense  to  notes  for  purchase 
money  where  all  warranties  were  waived. 
Branch  v.  James,  4  Ga.  App.  90, 60  S.  E.  1027 ; 
Jones  V.  Riley  Co.,  14  Ga.  App.  84  (3),  80  3. 
E.  341.  See,  also,  McNeel  v.  Smith,  106  Ga. 
215,  32  S.  E.  119;  Pryor  v.  Lndden,  134  Ga. 
288,  67  S.  B.  654,  28  L.  R.  A  (N.  S.)  267;  Wat- 
son V.  Smith,  15  Ga.  App.  ,  82  S.  E.  633. 

Any  evidence  tending  to  show  that  the 
mare  was  worthless  or  of  a  value  unconscion- 
ably disproportioned  to  the  amount  stipulated 
in  the  note,  while  not  admissible  to  establish 
a  failure  of  consideration  dependent  upon  a 
breach  of  warranty  which  the  defendant  had 
waived,  may  be  considered  by  a  jury  as  a 
circumstance  corroborative  of  the  defendant's 
contention  that  there  was  a  rescission* 

Judgment  reversed. 

BBOYLES,  J.,  not  presiding. 


(16  CkL  App.  48) 

KIRBO  T.  SOUTHERN  RY.  00.    (No.  5724.) 
(Court  of  Appeals  of  Georgia.    Feb.  24,  1915.) 

(Sylldbw  by  the  Court,) 

1.  Master  and  Sebvaitt  ^==>203,  204— Injury 
TO  Railroad  Emplot1&  —  Assuvption  of 
Risk— Application  of  Dootrinb— Federal 
Employers'  Liability  Act. 

Section  4  of  the  Federal  Employers'  Lia- 
bUity  Act  of  April  22.  1908  (35  SUt.  66,  e.  149 
[U.  S.  Oomp.  St  1913,  S  8660]).  provides  that  in 
any  action  brought  against  a  common  carrier 
under  that  act  to  recover  for  injuries  to  one 
of  its  servants,  such  employ^  shall  not  be  held 
to  have  assumed  the  risks  of  his  employment 
in  any  case  where  the  violation  by  the  carrier  of 
any  statute  enacted  (by  Ck>ngress)  for  the  safety 
of  employ^  contributed  to  the  injury.  This 
section  limits  the  abrogation  of  the  doctrine  of 
assumed  risk  in  such  cases  to  instances  in  which 
the  violation  of  an  express  statutory  duty  of  the 
carrier  is  charged;  and  in  an  action  under  the 
statute,  for  injury  to  a  railroad  employ^  re- 
sulting solely  from  negligence  of  the  railroad 
company  in  constructing  its  tracks  too  close 
together,  the  doctrine  of  assumed  risk  is  appli- 
cable. Seaboard  A.  L.  Ry.  Co.  v.  Horton,  233 
TJ.  S.  492.  34  Sup.  Ct.  639,  640,  58  L.  Ed.  1062. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  §§  538-546 ;  Dec.  Dig.  «=» 
203.  204.1 


2.  Master  and  Servant  ^=>  204-1  n jury  to 
Railroad  EMPLOYfi— Assumption  of  Risk 
—Maintenance  of  Lighting  System. 

When  a  railroad  company  maintains  an 
electric  lighting  system  in  its  freight  yards  in 
order  to  supply  light  necessary  for  the  switching 
of  cars,  and  to  enable  its  employ^  engaged  in 
that  business  to  move  about  at  night  near  and 
between  dangerous  tracks  in  greater  safety, 
and  injury  results  to  an  employ^  because  of 
defects  therein  arising  from  the  negligence  of 
the  railroad  company,  whereby  the  usual  nec- 
essary amount  of  light  is  not  supplied  to  him 
at  the  point  in  the  ^ards  where  the  injury  oc- 
curred, he  cannot,  under  the  provisions  of  sec- 
tion 4  of  the  federal  Employers'  Liability  Act, 
supra,  be  held  not  to  have  assumed  the  risk 
arising  from  the  failure  of  the  railroad  company 
to  properly  maintain  its  lighting  system.  Sea- 
board A.  L.  Ry.  Co.  V.  Horton,  supra. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  544-546;   Dec.  Dig.  €=» 

3.  Master  and  Servant  €!s=>288— Injury  to 
Railroad  Employ^— Assumption  of  Risk 
—Question  for  Jury. 

whether,  after  discovering  the  insiifficiencv 
of  light,  the  employ^  assumed  the  extra  risk 
thereby  resulting,  by  undertaking  to  perform 
his  duties  as  a  switchman  near  and  around  dan- 
gerous tracks,  notwithstanding  the  imperfect 
light,  would  be  a  question  of  fact  for  determina- 
tion by  a  jury,  depending  in  part  upon  how  long 
this  insufficiency  existed  immediately  prior  to 
the  injury,  and  upon  when  the  discovery  was  or 
could  have  been  made  by  the  plaintiff,  and  also 
upon  his  location  at  the  time  the  light  failed, 
and  whether,  under  the  exigencies  of  the  situa- 
tion, it  was  then  possible  for  him  to  remove 
himself  from  the  danger  zone  to  a  place  of 
safety,  or  whether  the  employ^  was  necessarily 
so  engrossed  in  the  efficient  and  proper  dis- 
charge of  his  duties  as  to  render  him  oblivions 
to  a  partial  failure  of  the  light 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  M  1068-1088;  Dec.  Dig. 
<8ss»288.] 

4.  Dismissal  op  Petition. 

The  court  therefore  erred  in  sustaining  a 
general  demurrer  and  dismissing  the  plaintiff's 
petition. 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Held,  Judge. 

Action  by  A  L.  Eirbo  against  the  Southern 
Railway  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

Atkinson  ft  Born,  of  Atlanta,  for  plain- 
tiff in  error.  McDaniel  &  Bladi,  of  Atlanta, 
for  defendant  in  error. 

WADE,  J.    Judgment  reversed. 

BROYLES,  J.,  not  presiding. 


(iB  Qa.  App.  19) 

NEW   WARE   FURNITURE   CO.   ▼.  RBYN- 
0I:J>S.     (No.  5700.) 

(Court  of  Appeals  of  Georgia.    Feb.  18,  1915.) 

(Syllahut  by  the  Court,) 

1.  Trial  «g=>139,   171,  206  —  Direction  o» 
Verdict— Submission  of  Issues. 

The  various  assignments  of  error  based  on 
the  refusal  of  the  court  to  direct  a  verdict  or 
to  give  to  the  jury  instructions  amounting  in 
effect  to  the  direction  of  a  verdict  are  without 
merit    "It  is  never*  error  to  refuse  to  direct  a 
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verdict"  (Scott  ▼.  Vftldosta,  Moultrie  ft  West- 
ern R.  Co..  13  Ga.  App.  65^  78  S.  E.  784),  even 
though  in  the  interest  of  time  and  economy  it 
may  ire  desirable  that  a  verdict  unquestionably 
demanded  by  the  evidence,  should  be  directed  by 
the  court  McMillan  v.  First  National  Bank  of 
Valdosta,  13  Ga.  App.  23,  78  S.  E.  734. 

(a)  A  trial  jud^e  "is  not  required,  even 
though  so  requested,  to  state  to  the  jury  that 
an  issuable  fact  is  true,  or  has  been  sufficiently 
proved,  even  though  it  be  undisputed  in  the 
evidence.  The  better  practice  is  to  allow  the 
jury  to  determine  the  question  whether  any  is- 
suable fact  proved  by  either  par^  is  uncon- 
tradicted or  undisputed."  'Scott  y.  Valdosta, 
Moultrie  &  Western  R.  CJo.,  supra. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  332,  833,  838-^1,  8CS5,  396,  600;  Dec 
Dig.  «&»13»,  171,  206.] 

2.  Witnesses   ^=>144— Oompetbnct— Tbanb- 

ACTTONS   WITH    PbBSON    SiNOX  DECEASED. 

"Where  any  suit  is  instituted  or  defended 
by  a  corporation,  tbe  opposite  party  shall  not 
be  admitted  to  testify  in  his  own  behalf  to 
transactions  or  communications  solely  with  a 
deceased  or  insane  officer  or  agent  of  ike  corpo- 
ration." Civ.  Code  1910,  i  o858(3).  Besides 
the  deceased  agent  of  the  corporation,  there 
must  be  some  other  person  present  related  in 
some  way  to  the  corporation,  before  the  oppo- 
site party  will  be  competent  to  testify  to  trans- 
actions or  communications  had  with  such  agent 
The  mere  presence  of  a  stranger,  who  was  in  no 
wise  concerned  or  interested  for  the  corporation 
in  regard  to  the  matter  concerning  which  the 
transactions  or  communications  were  had  with 
the  deceased  agent  of  the  corporation,  would 
not  make  the  evidence  of  the  survivor  admis- 
sible in  reference  to.  such  transactions  or  com- 
munications. Augusta  Naval  Stores  Company 
V.  Forlaw.  183  Ga.  138,  149,  65  S.  B.  370; 
Register  y.  Aultman  &  Taylor  Co..  106  Ga.  831, 
332,  32  S.  B.  116;  Merchants'  NaHonal  Bank 
of  Savannah  ▼.  Demere,  92  Ga.  735,  740  (4). 
19  S.  E.  38;  American  Harrow  Co.  y.  DolVin. 
119  Ga.  186,  45  S.  B.  983. 

(a)  Testimony  from  the  defendant  as  to  trans- 
actions and  communications  had  by  him  solely 
with  W.  R.  Ware,  since  deceased,  an  agent  for 
the  New  Ware  Furniture  Company,  in  which 
Ware  pointed  out  as  such  agent,  what  particu- 
lar lumber  had  been  conveyed  by  the  plaintiff  to 
the  defendant,  was  ineompetent  notwithstand- 
ing the  fact  that  other  witnesses,  unconnected 
with  the  said  corporation,  likewise  heard  the 
statements  of  the  agent,  and  may  themselves  be 
competent  to  prove  the  same  conversation. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S§  625-643;   Dec  Dig.  <e==>144.] 

8.  Evidence  ^s»178,  441  —  Sbcondabt  Evz- 

DENCB— Lost  Instrument. 

Where  a  contract  reduced  to  writing  and 
proi)erly  executed  is  thereafter  lost  or  destroy- 
ed, it  is  competent  to  prove  l)y  parol  testimony 
what  were  the  substantial  terms  and  provisions 
thereof;  but  proof  as  to  Uie  antecedent  negotia- 
tions or  representations,  leading  up  to  the  exe- 
cution of  the  written  contract  is  inadmissible 
to  contradict  or  vary  its  terms  or  provisions  as 
established  by  parol. 

[Ed.  Note.~-For  other  eases,  see  Evidence, 
Cent.  Dig.  §f  680-594.  1719,  1723-1763.  1765- 
1845,  2030-2047;    Dec.  Dig.  <8=s>178,  441.] 

4.  Principal  and  Agent  ^c:>115— Agent  of 

COBPOBATION  —  RBFBBSBNTATIONS  —  BIND- 
ING Effect— Sales. 

Where  the  agent  of  a  corporation  is  direct- 
ly interested  by  agreement  with  a  third  person 
in  prospective  profits  to  result  from  the  pur- 
chase by  the  third  person  of  personal  property 
from  his  principal,  representations  made  by  him 
to  the  purchaser  as  to  the  quantity,  quality,  or 


location  of  the  property  cannot  have  a  binding 
effect  against  the  interest  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  IS  839-343;  Dec  Dig.  «=> 
115.1 

5.  Assignments  of  Ebbob. 

Specific  reference  to  various  assignments  of 
error  not  covered  by  the  foregoing  rulings  is 
unnecessary,  since  the  same  points  will  doubt- 
less not  arise  on  a  new  trial  of  the  case. 

Error  from  City  Court  of  Floyd  County; 
J.  H.  Reece,  Judge. 

Action  by  the  New  Ware  Furnltnte  Com- 
pany against  H.  T.  Reynolds.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Lipscomb  ft  Willingham  and  Natban  Har- 
ris, all  of  Rome,  for  plaintiff  in  error.  Mad- 
dox  ft  Doyal  and  Dean  ft  Dean,  all  of  Borne, 
for  defendant  in  error. 

WADE,  J.    Judgment  reversed* 

BROYLES,  J.,  not  presiding, 

MERCER  y.  PLANTERS'  BICB  MILL  00. 

(No.  5684.) 
(Court  of  Appeals  of  Georgia.    Feb.  18^  1916.) 

(ByUahui  5y  the  Court.) 

Bbokebs  ^=»54— CoiacissiON-^UiOHT. 

There  was  no  error  in  sustaining  the  de- 
murrers, for  it  does  not  appear  from  tiie  peti- 
tion that  the  efforts  of  the  real  estate  agent  in 
securing  the  option  resulted  in  procuring  a  pur- 
chaser ready,  able,  and  willing  to  buy  the  real 
estate  of  the  defendant 

[Ed.  Note.--For  other  cases,  see  Broken, 
Cent  Dig.  K  75-^1 ;   Dec.  Dig.  <d=>54.] 

Error  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  G.  A.  Mercer  against  the  Plan- 
ters' Rice  Mill  Company.  Judgment  f<Hr  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Osborne  ft  Lawrence  and  Edmund  H. 
Abrahams,  all  of  Savannah,  for  plaintiff  in 
error.  Geo.  W.  Owens,  E.  S.  Elliott,  and  T. 
P.  Ravenel,  all  of  Savannah,  for  defendant 
in  error. 

WADE,  J.    Judgment  affirmed. 

BROYLES,  J4,  not  presiding, 

(16  Oa.  App.  S) 

SPERRT  V.  PLANTERS'  RICE  MILL  CO. 

(No.  5633.) 

(Court  of  Appeals  of  Georgia.    Feb.  18^  1915.) 

(SyUahuM  hy  the  OewrtJ 

PBTrnoN— -Demubber. 

There  was  no  error  in  sustaining  the  de- 
murrers, for  the  reason  that  the  petiaon  failed 
to  show  that  the  purported  purchaser  ever  of- 
fered to  bny  and  pay  for  the  real  estate  which 
had  been  the  snbject-matter  of  negotiation. 

Error  from  City  Court  of  Savannah;  Davis 
Freeman,  Judge. 


^B»For  othi>  asMS  see  same  topic  and  KEST-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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Action  by  M.  L.  Sperry  against  the  Plan- 
ters' Rice  Mill  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Af- 
firmed. 

Osborne  &  Lawrence  and  Edmund  H. 
Abrabams,  all  of  Savannah,  for  plaintiff  in 
errdr.  Geo.  W.  Owens,  B.  S.  Elliott,  and  T. 
P.  Ravenel,  all  of  Savannah,  for  defendant 
In  error. 

WADE,  J.    Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 


<16  Ga.  App.  17) 

AMERIOUS  GAS  &  ELECTRIC  CO.  ▼. 
COLEMAN.     (No.  6688.) 

<Coart  of  Appeals  of  Georgia.    Feb.  18»  1915.) 

(BfUaluM  hy  the  Court.) 

1,  Appeal  and  Ebbob.  ^=3»1001  —  Ysediox  — 
Pleading  and  Pboof. 

A  verdict  may  be  upheld  when  based  uiK>n 
•evidence  supporting  allegations  in  a  petition 
which  are  safficiently  definite  (under  the  rea- 
sonable and  liberal  construction  favored  by  the 
courts)  to  clearly  put  the  opposite  party  on  no- 
tice as  to  the  cause  of  action  relied  upon. 

(a)  Measured  in  this  way,  the  petition  not 
only  charged  negligence  on  the  part  of  the  de- 
fendant in  permitting  certain  electric  wires  to 
become  expoiBed  by  loss  of  their  insulating  cover- 
ing, and  thereby  extremely  dangerous,  but  also 
charged  negligence  on  account  of  the  faulty  con- 
struction of  the  electric  light  system  at  the  point 
where  the  injury  occurred. 

(b)  All  assignments  of  error  based  on  instruc- 
tions from  the  court  relative  to  the  duty  of  the 
defendant  as  to  the  proper  erection  and  mainte- 
nance of  its  electric  light  system,  and  likewise 
assignments  of  error  on  account  Of  the  refusal 
to  give  certain  instructions  to  the  jury  restrict- 
ing the  right  of  recovery  solely  to  negligence  in 
permitting  certain  wires  conveying  a  dangerous 
electric  current  to  become  denuded  of  their  in- 
sulating covering,  are  therefore  without  merit. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (§  3922,  3828-^934;  Dec* 
Dig.  <d=>1001.] 

2.  TsiAL    ^s»252->lNBTEi70TioNa— Evidence— 
Petition. 

Where  a  paragraph  in  a  petition  alleges 
gross  carelessness  and  wanton  and  willful  dis- 
regard of  life  and  property  because  of  certain 
specific  facts  therein  stated,  and  there  is  no  evi- 
dence whatever  introduced  which  tends  to  sus- 
tain such  allegations,  it  is  ettor  on  the  part  of 
the  court  to  read  to  the  jury  that  portion  of 
the  plaintiff's  petition. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SI  505,  596-612 ;   Dec.  Dig.  <8ss>252.] 

3.  Electbicitt  ^=:>14  —  DuTT  "TO   Ftjbnibh 

SAFEOt7ABD8— EXTBiro. 

The  following  charge  was  error:  "They  are 
bound  to  provide  such  safeguards  against  danger 
as  are  best  Imown  and  most  extensively  used, 
and  all  necessary  protection  must  be  afforded  to 
avoid  casualties  which  may  be  reasonably  ex- 
pected." The  duty  rested  upon  the  defendant  to 
use  such  safeguards  against  danger,  in  the  con- 
struction and  maintenance  of  its  wires,  poles, 
otc,  as  were  prudent,  usu|il,  and  customary,  but 


the  burden  did  not  rest  upon  the  defendant  to 
employ  the  safeguards  "best  known  and  most 
extensively  used.  *  The  defendant  was  bound  to 
ordinary  care  and  diligence,  and  was  required  to 
so  construct  its  lighting  system  that  persons 
proceeding  along  the  streets  and  highways,  ac- 
cording to  the  usual  modes  of  travel,  would  not 
be  liable  to  incur  danger  from  currents  of  elec- 
tricity by  contact  therewith, 

[Ed.  Note.—For  other  cases,  see  Electricity, 
Cent  Dig.  S  7 ;  Dec.  Dig-  <e=»14.] 

4.  Mabbiaok   ^=s>40,  54>-Aos   or   Ck>NSENT~- 

RATinCATI0N--PB0OF.      . 

"Our  statute  fixes  the  age  of  consent  to 
marry  in  the  female  at  14  yearn;  and,  while 
the  ceremonial  marriage  performed  between  the 
female  who  has  not  reached  this  age  and  the 
man  competent  to  contract  marriage  may  be  said 
to  be  void,  yet  the  female^  after  readiing  the 
consentable  age,  may  affirm  the  marriage,  and 
it  is  thereafter  binding,  and  no  new  marriage 
is  required."  Luke  v.  Hill,  137  Ga.  159,  161, 
73  S.  B,  346,  346  (88  L.  fc  A.  [N.  S.f  659) ; 
Grapps  V.  Smifh,  9  Ga.  App.  400,  71  S.  B.  601. 
Civil  Code  1910,  {  2931,  provides  that  a  person 
of  the  male  sex  must  be  at  least  17  years  of 
age  to  contract  a  marriage.  Iff  however,  such 
a  contract  be  entered  into  by  a  boy  less  than 
17  years  old,  but  after  he  reaches  **the  consent- 
able  age"  he  affirms  the  marriage,  and  there  is 
cohabitation  between  the  parties,  the  marriage 
will  thereafter  be  valid  and  binding.  Smith  v. 
Smith,  84  Ga.  440,  11  S.  E.  496,  8  U  B.  A. 
362. 

(a)  Where  a  plaintiff .  sues  on  account  of  the 
homicide  of  her  alleged  husband,  and  proof  is 
made  that  the  ceremony  of  marriage  was  per- 
formed between  herself  and  the  deceased  when 
the  latter  was  less  than  17  years  of  age,  it  must 
further  appear  that  after  the  alleged  husband 
reached  the  age  of  17  years  he  nevertheless  rati- 
fied and  confirmed  the  marriage  by  continuing 
to  cohabit  with  his  wife  as  such.  In  order  to 
warrant  a  recovery  in  behalf  of  the  alleged  wid- 
ow. See,  in  this  connection,  Murchison  v.  Green, 
128  Ga.  339,  57  S.  B.  709,  11  L.  R.  A.  (N.  8.) 
702. 

(b).The  evidence  of  the  plaintiff  in  this  case 
establishes  the  fact  that  a  ceremonial  marriage 
had  been  performed  between  herself  and  the 
deceased  when  the  latter  was  less  than  17  years 
of  age,  and  there  was  no  evidence  whatever  to 
show  cohabitation  between  the  parties  after 
the  deceased  reached  the  age  of  17  years,  or 
to  show  that  they  lived  together  and  were  gen- 
erally known  or  reputed  in  the  community  of 
their  residence  to  be  man  and  wife. 

[Ed.  Note.—For  other  cases,  see  Marriage, 
Cent  Dig.  SS  58-69,  79,  93-103.  105,  106,  109 ; 
Dec.  Dig.  id=s>40,  54.1 

Error  from  City  Court  of  Americus;  W. 
M.  Harper,  Judge. 

Action  by  Mary  Coleman  against  the  Amer- 
icus Gas  &  Electric  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Be- 
versed. 

Battle: ft  Hollifl,  of  Ck>lumbafl,  and  W,  A. 
Dodaon,  of  Ajnerlcus,  for  plaintiff  In  er- 
ror. J.  A.  Hlxon  and  W.  P.  WalUs,  both 
of  Americus,  for  defendant  in  error. 

WADE,  J.    Judgment  reversed. 

BROTLES,  J.,  not  presiding. 
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(Ga. 


(16  Qa.  App.  34) 

WIU^IAMS  V.  STATE.    (No.  5582.) 
(Court  of  Appeals  of  Georgia.    Feb.  18,  1915.) 

(Syllahut  by  the  Court,) 

1.  False  Pbetenses  «=>45— Accusation— Va- 
biancb— documentabt  evidence. 

The  court  erred  in  admitting  in  evidence, 
over  the  defendant's  objection,  a  purchase-money 
note  executed  by  the  defendant,  in  which  title 
to  "one  black  horse  mule  about  six  years  old, 
weighing  about  1,000  pounds,  and  known  as  the 
Hill  mule,"  was  retained  in  S.  S.  Brewer  & 
Settle.  The  defendant  was  accused  of  fraudu- 
lent^ obtaining  credit,  by  falsely  and  fraudu- 
lently representing  to  the  prosecutor  that  he  (the 
defendant)  was  the  owner  of  a  certain  bay  horse 
mule  named  Jim,  about  six  years  old,  weighing 
about  900  or  1,000  pounds,  and  that  there  was 
no  incumbrance  on  the  said  mule,  which  he 
thereupon  mortgaged  to  the  prosecutor.  Even 
if  parol  evidence  were  admissible  for  the  purpose 
of  showing  that  the  bay  mule  named  Jim  and 
the  black  mule  known  as  the  Hill  mule  were 
identical,  an  allegation  that  the  bay  mule  named 
Jim  was  held  by  S.  S.  Brewer  Sc  Settle  under 
a  certain  bill  of  sale  could  not  be  established  by 
the  introduction  of  a  bill  of  sale  of  a  black  mule. 
The  error  in  the  admission  of  this  irrelevant 
testimony,  over  timely  objection  to  its  irrele- 
vancy, must  be  presumed  to  have  been  prejudi- 
cial to  the  accused ;  and  upon  this  ground  alone, 
in  the  state  of  the  record,  a  new  trial  should 
have  been  granted. 

{Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Dec.  Dig.  ^=»46.] 

2.  Indictment   and   Infobmation   ^=»159  — 
Amen  dment— Effect. 

The  court  properly  allowed  the  accusation 
to  be  amended,  and  the  amendment  relates  back 
to  the  time  of  filing  the  original  accusation. 
The  remaining  assignments  of  error  do  not  ap- 
pear to  be  meritorious. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Oent  Dig.  ||  505-614;  Dec. 
Dig.  €=s>159.] 

Error  from  City  Court  of  Elberton;  Geo. 
C.  Grogan,  Judge. 

Lewis  Williams  was  convicted  of  fraudu- 
lently obtaining  credit,  and  brings  error. 
Reversed. 

Z.  B.  Rogers,  of  Elberton,  for  plaintiff  in 
error.  Boozer  Payne,  of  Elberton,  for  the 
State. 

RUSSELL,  C.  J.    Judgment  reversed. 

BROYLES,  J.,  not  presiding. 


(16  Ga.  App.  U) 

GRUBBS  et  aL  v.  COMANCHE  TRIBE  NO. 
6, 1.  O.  R.  M.    (No.  5552.) 

(Court  of  Appeals  of  Georgia.    Feb.  18,  1915.) 

(ByllabuB  Inf  the  Court.) 

1.  Beneficial  Associations  ^s»13,  18— Con- 
struction OF  By-Laws— "In  Abbeabs  fob 
Dues." 

Where  the  by-laws  of  a  fraternal  beneficiary 
society  provide  that  a  member  who  has  been 
in  arrears  for  dues  for  three  months  shall  not 
be  entitled  to  sick  benefits  until  after  the  expira- 
tion of  four  weeks  subsequent  to  his  placiug  him- 
self in  good  standing  by  the  payment  of  dues, 
and  the  provision  in  regard  to  the  payment  of 
funeral  benefits  excludes  the  beneficiaries  from 


participation  only  in  the  event  that  the  member 
is  "in  arrears  for  dues"  at  the  time  of  his 
death,  a  member,  after  having  been  in  arrears 
for  dues  for  three  months,  would  not  be  enti- 
tled to  sick  benefits  until  the  expiration  of  four 
weeks  after  the  time  of  his  restoration  to  good 
standing  by  payment  of  dues,  but,  in  case  of 
his  death  at  any  time  after  nis  restoration  to 
good  standing,  his  beneficiaries  would  be  entitled 
to  funeral  benefits.  A  member  is  not  "in  arrears 
for  dues,"  within  the  meaning  of  a  by-law  as 
to  funeral  benefits,  when  his  dues  have  been 
so  far  paid  that,  according  to  the  by-laws,  he 
is  in  good  standing.  In  the  present  case  the 
member  died  on  August  14,  1913.  At  the  time 
of  his  death  his  dues  were  paid  to  July  1,  1913, 
by  a  payment  made  on  July  24,  1913.  A  bj- 
law  of  the  fraternal  society  contains  a  provisioD 
that:  "A  member  shall  be  considered  in  good 
standing  and  entitled  to  benefits,  if  he  is  not 
indebted  to  his  tribe  for  -dues,  fines,  or  assess- 
ments in  a  sum  equal  to  three  moons  [months] 
dues."  Consequently  the  deceased  member  was 
not,  at  the  time  of  his  death,  in  arrears  so  far 
as  to  deprive  his  beneficiaries  of  funeral  benefits, 
though  he  himself,  under  the  provisions  of  an- 
other by-law,  could  not  have  drawn  sick  bene- 
fits until  after  four  weeks  from  July  24,  1913. 
[Ed.  Note.— For  other  cases,  see  Beneficial  As- 
sociations, Cent.  Dig.  §i  22-26,  41-CO;  Dec. 
Dig.  <S=>13,  18.] 

2.  Bbnbficiai.  Associations  ^=»2D  — Reme- 
dies of  Benbfioiabies— Rxsobt  to  Coubts. 
As  a  general  rule,  a  member  of  a  beneficial 
fraternal  association  must  exhaust  all  the  reme- 
dies provided  by  the  society  before  resorting  to 
the  civil  courts,  but  this  restriction  does  not 
apply  to  his  beneficiaries  after  his  death,  unless 
the  by-laws  contain  a  mandatory  requirement 
to  that  effect.  A  provision  in  the  by-Uws  of  a 
fraternal  benefit  association  by  which  a  member, 
in  order  to  obtain  an  adjudication  as  to  his 
right  to  sick  benefits,  is  permitted  to  appeal  to 
a  designated  tribunal  of  the  association^  has  no 
application  to  the  right  of  the  beneficiaries  of 
a  deceased  member  to  pursue  their  appropriate 
remedy  to  collect  funeral  benefits  in  the  civil 
courts. 

[Ed.  Note.— For  other  cases,  see  Benefldsl 
Associations,  Cent.  Dig.  §{  51-«6;  Dec  Dig. 
e=>20.] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Mrs.  A.  J.  Gmbbs,  and  others 
against  the  Comanche  Tribe  No.  6,  I.  O.  R. 
M.  Judgment  for  defendant,  and  plaintiffs 
bring  error.    Reversed. 

Edgar  Latham,  of  Atlanta,  for  plaintiffs 
in  error.  Mayson  &  Johnson,  of  Atlanta,  for 
defendant  in  error. 

RUSSELL,  C.  J.     Judgment  reversed* 

BROTLE^S,  J^  not  presiding. 

"■^■■"  CW  Ga.  App.  4S) 

FLOYD  ft  LEE  et  al.  v.  BOYD.     (No.  6765.) 
(Court  of  Appeals  of  Georgia.     Feb.  18,  1915.) 

(Syllahui  hy  the  Court.) 

1*  Appeal  and   Ebbob  ^=s>1078  —  Assign- 
XBNTS  of  Ebbob— Abandonment— B&i£f. 
Assignments  of  error  not  referred  to  in  the 

brief  of  counsel  for  the  plaintiff  in  error  muM 

be  treated  aa  having  been  abandoned. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  §§  4256-4261;  Dec.  Dig. 

1078.1 
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2.  Judgment  ^=5>665— Pabtnebship  ^=»63— 
Action  Against  — DiaiafiSAi*— Res  Judi- 
cata. 

The  dismissal  of  an  action  against  a  part- 
nership is  no  bar  to  an  action  against  a  part- 
nership of  the  same  name,  not  comprising  the 
same  individuals.  In  contemplation  of  law,  a 
partnership,  regardless  of  the  firm  name,  is 
an  entity  prima  facie  distinct  from  any  other 
partnership  or  person;  and  this  rule  is  not 
affected  by  the  fact  that  some  of  the  individu- 
als composing  the  partnership  may  be  members 
of  another  firm,  engaged  in  the  same  or  a  sim- 
ilar buMness.  The  trial  judge  therefore  did 
not  err  in  sustaining  a  general  demurrer  to  the 
plea  of  res  judicata,  filed  in  behalf  of  the  part- 
nership styled  "Floyd  &  Lee,"  and  alleged  to  be 
composed  of  J.  B.  Floyd  and  D.  O.  Lee;  the 
plea  being  based  upon  a  judgment  dismissing  a 
prior  suit  against  Floyd  &  Lee,  a  partnership 
alleged  to  be  composed  of  J.  B.  Floyd  and  B. 
G.  Lee. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1177-1179:  Dec.  Dig.  <$=>e65; 
Partnership,  Gent  Dig.  S  03;  Dec.  Dig.  ^=s» 
63.] 

8.  Judgment  ^=:>665— Res  Judicata— Puba. 
A  judgment  cannot  be  the  basis  of  a  plea 
of  res  judicata  in  an  action  in  which  the  par- 
ties are  not  the  same  as  in  the  case  in  which 
the  judgment  was  rendered,  although  the  cause 
of  action  be  the  same  in  both  cases. 

[Ed.  Note.— For  other  dases,  see  Judgment, 
Cent  Dig.  |§  1177-1170;   Dec.  Dig.  «^e65.] 

4.  Limitation  of  Actions  <S=»130— Dismissal 
AND  Nonsuit— "Kenewal"— Effect  as  Bssl 

It  is  immaterial  that  the  action  wrs 
brought  in  six  months  from  the  plaintiff's  dis- 
missal of  a  prior  suit  against  a  partnership  of 
the  same  style  but  not  composed  of  the  same 
persons.  A  plaintiff's  dismissal  of  an  action 
will  not  prevent  him  from  proceeding  upon 
the  same  cause  of  action  in  a  suit  against  a 
different  defendant;  and  in  such  a  case  the 
second  petition  is  not  a  ''renewal"  of  the  ac- 
tion, within  the  provisions  of  section  4381  of 
the  Civil  Code  of  1910,  as  to  renewal  of  dis- 
missed or  nonsuited  actions  within  six  months. 
{Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {{  539,  545,  553^-666;  Dee. 
Dig.  <@=»130. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Benewal.] 

5.  Bbokebs  ^=>48— Commission— Sufficien- 
cy OF  Evidence. 

''The  fact  that  property  is  placed  in  the 
hands  of  a  broker  to  sen  does  not  prevent  the 
owner  from  selling,  unless  otherwise  agreed. 
The  broker's  commissions  are  earned  when,  dur- 
ing the  agency,  he  finds  a  purchaser  ready,  able, 
and  willing  to  buy,  and  who  actually  offers  to 
buy  on  the  terms  stipulated  by  the  owner." 
Civil  Code  1910,  {  3587. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  I>ig.  S  65;  Dec.  Dig.  <8=>48.] 

6.  Appeai.  and  Ebbob  ^=»1151— Excessive 
Verdict  —  Disposition  of  Cause  — Dibec- 

TION. 

The  evidence  did  not  authorize  a  verdict 
for  so  large  an  amount  as  that  awarded  the 
plaintiff  by  the  jury,  but  there  is  evidence  in 
the  record  which  authorized  a  verdict  for  the 
plaintiff;  and  therefore  this  court  will  exercise 
its  discretionary  power  of  terminating  litiga- 
tion, by  directing  that  the  verdict  be  reduced 
to  an  amount  definitely  fixed  by  the  evidence. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4498-4506;  Dec.  Dig.  <S=» 
1151.] 

Error  from  City  Court  of  Thomasville; 
W.  H.  Hammond,  Judge. 


Action  by  A.  E.  Boyd,  administratrix, 
against  Floyd  &  Lee  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed, with  directions. 

Theodore  Titus,  of  Thomasville,  for  plain* 
tiffs  in  error.  Fondren  Mitchell,  of  Thomas- 
ville, for  defendant  in  error. 

RUSSEILL,  C.  J.  This  suit  was  brought 
by  Boyd  against  Floyd  &  Lee,  alleged  to  be 
a  partnership  composed  of  J.  R.  Floyd  and 
D.  C.  Lee.  The  suit  is  to  recover  commis- 
sions alleged,  to  have  been  earned  by  Boyd 
as  a  real  estate  dealer,  by  his  services  as  an 
agent  In  producing  a  purdiaser  for  a  cer- 
tain tract  of  land  and  certalp  timber  rights. 
The  jury  returned  a  verdict  for  the  plaintiff, 
and  exceptions  were  taken  to  the  judgment 
overruling  the  defendant's  motion  for  a 
new  trial.  The  death  of  Boyd,  the  defendant 
in  error,  having  been  suggested  of  record,  his 
temporary  administratrix  was  in  this  court 
substituted  in  his  stead  as  defendant  in 
error. 

[1]  1.  The  general  grounds  of  the  motion 
for  a  new  trial  were  amended  by  two  as- 
signments of  error.  The  first  of  these  re- 
lates to  an  alleged  error  of  the  court  in  re- 
fusing a  request  for  certain  instructions  to 
the  jury,  and  the  second  assigns  error  upon 
an  instruction  given.  While  the  points  rais- 
ed in  these  assignments  of  error  are  raised 
in  the  discussion  of  the  evidence,  there  is 
no  specific  reference^  direct  or  remote,  in 
the  brief  of  the  learned  counsel  for  plaintiff 
in  error,  and,  under  a  well-settled  rule,  they 
must  be  treated  as  having  been  abandoned. 

[2]  2.  We  shall  deal  first  with  the  excep- 
tions pendente  lite,  which  are  presented  in 
the  bill  of  exceptions.  It  appears  from  the 
record  that  the  petition  in  this  case  was  filed 
November  22,  1913,  and  that  the  December 
term,  1913,  was  the  appearance  term.  At 
that  term,  as  appears  from  the  bill  of  ex- 
ceptions, the  defendants,  Floyd  &  Lee,  as. 
copartners,  and  J.  R.  Floyd  in  his  individual 
capacity,  before  pleading  to  the  merits  or 
demurring,  filed  a  special  plea  in  bar,  in 
which  it  was  alleged  that  the  pending  suit 
involved  the  Identical  cause  of  action  as 
that  set  forth  In  a  former  suit  between  the 
same  parties  which  was  dismissed  by  the 
court,  and  that  the  judgment  dismissing  the 
action  was  an  adjudication  against  the  plain- 
tiff's right  to  recover  commissions  on  account 
of  the  sale  of  the  land.  The  plea  further  set 
forth  that  the  judgment  dismissing  the  for- 
mer suit  was  entered  on  April  3,  1913,  and 
the  pending  suit,  not  having  been  filed  with- 
in six  months,  was  barred.  The  plea  in  bar 
was  overruled,  the  court  holding  that  as  the 
firm  of  Floyd  ft  Lee  in  the  former  action 
was  alleged  tjo  be  constituted  of  J.  R.  Eloyd 
and  B.  C.  Lee,  and  in  th^  present  action  the 
defendant  firm  was  alleged  to  be  composed 
of  J.  B.  Floyd  and  D.  C.  Lee,  the  suits  were 
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not  against  the  same  parties.  The  only  evi- 
dence offered  in  support  of  the  plea  in  bar 
was  the  plea  of  no  partnership,  filed  by 
Floyd  in  the  former  action,  together  with 
the  record  of  the  Judgment  in  that  case. 
There  was  no  evidence  that  the  names  B. 
C.  Lee  and  D.  O.  Lee  were  used  as  to  the 
same  person,  nor  anything  to  indicate  more 
than  what  might  be  inferred  from  Floyd's 
plea  of  no  partnership  in  the  first  case,  to 
wit,  that  B.  G.  Lee  perhaps  had  no  actual 
existence.  In  the  fitst  suit  B.  C.  Lee  was 
not  served,  and  D.  O.  Lee  was  not  served 
in  the  second  case.  But  in  the  second  suit 
Floyd  interposed  no  plea  denying  his  part- 
nership with  D.  G.  Lee.  To  sustain  the  plea 
of  res  Judicata,  It  was  necessary  for  the  de- 
fendants to  show,  not  only  that  the  same 
cause  of  action  was  invcdved  in  both  cases, 
but  that  the  parties  in  both  cases  were  the 
same.  Civil  Gode,  H  4835,  4336.  If  the  de- 
fendants had  shown  that  B.  C.  Lee  was  but 
another  name  by  whidi  D.  G.  Lee  was  known, 
or  vice  versa,  the  plea  of  res  Judicata  might 
have  been  sustained;  but,  since  the  cotirt 
had  nothing  before  it  except  the  record  of 
the  previous  suit,  it  could  not  have  correct- 
ly held  that  a  partnership  composed  of  J.  B. 
Floyd  and  B.  G.  Lee  was  the  same  legal  en- 
tity as  a  partnership  composed  of  J.  B. 
Floyd  and  D.  G.  Lee,  although  the  name  and 
style  of  each  firm  was  Floyd  &  Lee.  To 
have  so  held  would  be  to  declare  that  any 
firm  known  as  Smith  &  Jones  would  be  liable 
for  all  the  iundertakings  of  any  other  firm 
of  Smith  &  Jones  which  might  thereafter 
form  a  partnership.  The  burden  of  estab- 
lishing the  res  Judicata  was  upon  the  de- 
fendants, and  they  failed  to  establish  that 
the .  defendant  pardiership  in  both  cases  was 
the  same.  So  far  as  is  disclosed  by  the 
record,  it  affirmatively  appeared  in  this  case 
that  the  two  partnerships  were  composed  of 
different  individuals;  and  the  fact  that 
Floyd  may  have  been  a  member  of  both 
partnerships  was  immaterial,  for  it  is  pos- 
sible for  one  person  to  be  at  <mce  a  member 
in  as  many  partnerships  as  he  has  the  means 
to  Join. 

[8]  8.  It  is,  of  course,  well  settled  that  the 
plea  of  res  Judicata  extends  not  only  to  what 
was  actually  pleaded  in  the  cause,  but  to 
what  could  have  been  pleaded,  and  if  as  a 
matter  of  fact  it  could  have  been  shown  that 
the  names  B.  G.  Lee  and  D.  G.  Lee  were 
names  of  one  and  the  same  person,  and  that 
there  was  not  and  never  had  been  but  one 
partnership  in  which  the  defendant  Floyd 
was  associated  with  this  Lee,  known  both  as 
B.  G.  and  D.  G.,  the  dismissal  of  the  prior 
suit  upon  a  general  demurrer  would  have 
been  fatal  to  any  renewal  of  the  action. 
However,  that  is  not  the  case. 

[4]  4.  Much  of  the  argument  of  counseLis 
directed  to  the  inquiry  whether  the  second 
suit  was  filed  within  six  months  after 
the  dismissal  of  the  first  action.  So  far  as 
the   voluntary   dismissal   of   the   plaintiff's 


prior  suit  for  commissions  upon  the  sale  of 
the  timber  is  concerned,  the  suit  was  filed 
within  six  months,  and  would  have  been  in 
time  even  if  it  had  been  a  renewal  of  tbe 
same  action ;  for  the  plaintiff  voluntarily  dis- 
missed the  prior  action  on  J.une  13, 1913,  and 
the  suit  now  before  us  was  filed  November 
22,  1913.  Thus  only  five  months  and  three 
days  had  elapsed.  However,  we  are  of  the 
opinion  that  the  provisions  of  section  4381  of 
the  Civil  Gode  have  no  application  what- 
ever in  this  case;  for  the  reason,  already 
pointed  out,  that  the  parties  involved  in  the 
two  suits  are  not  the  same.  Section  4381  re- 
lates solely  to  renewed  case&  ,It  refers  to 
the  same  action  brought  over,  and  for  an  ac- 
tion to  be  the  same,  so  that  the  term  ^'renew- 
al"  will  apply,  it  is  not  alone  necessary  that 
the  cause  of  action  be  the  same,  but  there 
must  also  be  an  exact  identity  of  the  partiea 
However,  the  provisions  of  section  4381  are 
not  applicable  even  as  to  renewed  cases,  un- 
less, due  to  the  dismissal,  the  bar  of  the 
statute  of  limitations  has  attached  or  ma^ 
attach,  and  it  is  to  relieve  this  bar  that  the 
allowance  of  six  months'  time  in  which  to 
renew  the  suit  is  given.  Hackney  t.  Asbury, 
124  Ga.  678  (1),  62  S.  E.  886. 

[6]  5w  The  strongest  contention  of  the 
plaintiff  in  error  is  based  upon  evidence  that 
Boyd  did  not  procure  a  purchaser  ready,  will- 
ing, and  able  to  purchase  Floyd  &  Lee's  prop- 
erty, and  who  actually  offered  to  buy  it  on 
the  terms  stipulated  by  them.  Floyd  testi- 
fied that  he  merely  told  Boyd  that  Floyd  & 
Lee  would  pay  him  5  per  osnt  commission 
upon  a  sale  of  the  land  at  $35  per  acre  and 
the  sawmill  timber,  amounting  to  328  acrea, 
at  $15  per  acre ;  that  Boyd  did  not  have  the 
exclusive  agency  or  the  exclusive  right  to 
sell;  that  there  was  no  agreement  as  to  the 
terms  of  the  sale;  and  that  he  (Floyd)  him- 
self  sold  the  land  and  the  timber.  Boyd 
testified,  as  Floyd  had  done,  that  there  was 
no  special  agreement  as  to  the  terms  of  the 
sale  under  his  agency.  He  testified  that  bis 
authority  was  limited,  so  far  as  the  price  was 
concerned,  to  $35  per  acre  for  the  land,  and 
$15  per  acre  for  the  right  to  cut  timber,  up- 
on which  he  was  to  receive  5  per  cent  com- 
mission. The  land  and  the  timber  might  be 
sold  separately  or  together,  the  commission 
in  either  case  being  the  same  agreed  per  cent 
Floyd  testified  that  he  agreed  to  give  the 
commission  of  5  per  cent  on  the  sale  of  the 
land  at  $35  per  acre,  but  he  positively  asserted 
that  he  expressly  refused  to  pay  a  commis- 
sion on  the  sale  of  the  timber.  This  raised  a 
square  confiict  between  Boyd  and  Floyd  as 
to  the  allowance  of  the  commission  on  the 
sale  of  the  timber,  though  they  were  agreed 
as  to  the  agency  for  the  sale  of  the  land. 
It  is  uncontradicted  in  the  record  that  Boyd 
did  not  himself  consummate  the  trade,  but 
that  after  the  purchaser,  Ansley,  had  been 
approached  by  Boyd  in  regard  to  the  pnr- 
chase  of  the  land  and  the  timber,  he  (Ansley) 
took   the  matter  up  with  Floyd,  with  the 
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result  that  he  purchased  the  timber  at  the 
stipulated  price  of  $15  per  acre,  but  obtained 
the  land  at  $30  per  acre  instead  of  at  $35,  to 
which  sum  Boyd's  agency  was  confined.  Ans- 
ley  testified  that  Boyd  called  his  attention  to 
the  land  and  the  timber,  carried  him  to  see 
the  property,  and  proposed  to  sell  it  to  him 
at  $35  per  acre  for  the  land  and  $15  per  acre 
for  the  timber,  and  that  he  at  once  agreed  to 
buy  the  body  of  timber  at  $15  per  acre,  but 
declined  to  pay  $35  per  acre  for  the  land  or 
to  consider  that  proposition.  It  thus  ap- 
pears that  Boyd  did  not  procure  a  purchaser 
for  Floyd  &  Lee's  Land,  but,  under  the  tes- 
timony of  Ansley,  he  did  secure  a  purchaser 
for  the  timber  upon  the  328  acres  of  wood- 
land. It  was  within  the  right  and  power  of 
the  jury  to  prefer  the  testimony  of  Ansley 
to  that  of  Boyd  on  the  one  hand,  or  to  that 
of  Floyd  on  the  other ;  and  so  the  only  ques- 
tion is  whether  a  verdict  for  the  plaintiff  is 
authorized  by  the  evidence  in^tbe  record.  It 
is,  of  course,  well  settled  that;  where  there 
is  no  express  provision  to  the  contrary,  the 
appointment  of  a  real  estate  agent  to  sell 
property  does  not  deprive  the  owner  of  the 
right  of  selling  the  property  himself  without 
liability  to  account  to  the  real  estate  agent 
for  the  commission.  Civil  Code,  {  3587; 
Doonan  v.  Ives,  73  Ga.  295;  Humphries  v. 
Smith,  5  Ga.  App.  340,  63  S.  E.  248 ;  Mbore 
V.  May,  10  Ga.  App.  198,  73  S.  B.  29. 

A  real  estate  agent  may  earn  commissions 
even  when  a  sale  is  not  actually  consummat- 
ed, but  he  must  procure  a  pur^aser  who  is 
ready,   willing,  and  able  to  buy  upon  the 
terms  proposed  by  the  seller,  or  else  he  is  not 
entitled  to  a  commission.     If  there  be  evi- 
dence of  bad  faith  on  the  part  of  the  seller, 
shown  by  his  withdrawing  the  property  from 
the  hands  of  the  real  estate  agent  and  selling 
it  at  a  lower  price,  merely  to  avoid  the  pay- 
ment of  commissions,  the  real  estate  dealer 
may    recover  his  commissions.     But  where 
there  is  no  evidence  <^  fraud,  or  of  an  inten- 
tion arbitrarily  to  deprive  the  ag'^nt  of  his 
conunission,  the  mere  fact  that  the  owner  of 
the  property  himself  exercises  his  right  to 
sell  it  Is  not  evidence  of  fraud.    We  conclude 
that  the  evidence  of  Ansley  would  have  au- 
thorized a  verdict  for  the  plaintiff,  and,  since 
the  Jary  found  for  the  plaintiff,  the  evidence 
must  be  given  the  construction  most  favora- 
ble to   him,  and,  in  this  view  of  the  case, 
Ansley's  testimony  that  he  was  willing,  and 
expressed  his  willingness,  to  buy  the  timber- 
land,  contributed  to  the  sale  of  the  property, 
and  entitled  the  agent  to  his  commission  upon 
the'sale  of  the  timber,  even  though  the  plain- 
tiff was  not  entitled  to  recover  upon  the  sale 
of  the  land  because  he  did  not  procure  a  pur- 
chaser for  it  at  $35  per  acre,  which  was  the 
only  price  at  which  he  was  permitted  to  sell. 
So  objection  can  be  made  to  the  plaintiff  him- 
self selling  the  property ;   for,  unless  an  ex- 
ception Is  stated,  the  general  rale  permits  the 
principal  to  dispose  of  his  own  property,  pro- 


vided only  that,  if  the  sale  be  made  to  one 
secured  as  a  purchaser  by  the  agent  the  own- 
er and  principal  will  be  liable  for  the  com- 
missions. 

[I]  0.  The  Jury  were  authorized  to  find  a 
verdict  in  favor  of  the  defendant,  but  they 
found  for  the  plaintiff.  In  the  state  of  the 
record,  a  verdict  would  have  been  authorised 
for  the  commissions  upon  the  sale  of  the 
timber,  while  it  is  not  authorized  upon  the 
sale  of  the  land.  Hence  the  verdict  is  larger 
than  is  authorized  by  the  evidence;  and  for 
that  reason  we  direct  that  the  verdict  be  re- 
duced from  $373.50  to  $246. 

Judgment  affirmed,  with  direction. 

BBOYLESr  J.,  not  presiding. 


(16  Qft.  App.  20) 
HAYS  V.  STATE.    (No.  5710.) 
(Gourt  of  Appeals  of  Geoigia.    Feb.  IS,  1915.) 

(SyUahu§  hy  the  Oourt.) 

1.  Cbiminal  Law   ^=s>694  —  Contiwuanck — 
Absenck  or  Witnesses. 

The  court  did  not  err  in  refusing  to  continue 
the  case  upon  the  showing  that  the  absent  wit- 
ness was  in  the  state  of  Tennessee,  and  there- 
fore not  subject  to  the  processes  of  the  court 

[Ed.  Note.— For  other  cases,  see  Griminal 
Law,  Cent  Dig.  H  1321,  1322,  1332;  Dec 
Dig.  «s>594.] 

2.  Cbiminal  Law  «=»689  —  Continuance — 
gb0und&-juby. 

The  fact  that  members  of  a  jury,  who  had 
been  previously  impaneled  to  try  the  accused 
upon  the  same  indictment  (the  hearing,  however, 
resulting  in  a  mistrial),  commingled  for  two 
days  with  the  jurors  in  attendance  upon  the 
court,  and  from  whom  the  jury  to  try  the  case 
were  to  be  selected,  afforded  no  ground  for  a 
continuance,  especially  since  it  was  not  made  to 
appear  to  the  court  that  the  probable  jurors 
knew  how  the  previous  jury  stood,  nor  that  any 
of  the  jury,  who  had  previously  heard  the  evi- 
dence and  agreed  to  a  mistrial,  had  approached 
any  jurors  or  attempted  to  influence  them,  or 
even  had  discussed  the  case  with  any  of  them. 
Any  prejudice  or  bias  resting  upon  the  mind  of 
any  juror,  due  to  his  association  or  communi- 
cation with  any  member  of  the  previous  juiy, 
could  properly  have  been  ascertained  from  his 
answers  upon  the  voir  dire,  or,  if  this  were  in- 
sufficient, by  putting  the  jurors  severally  upon 
the  court  as  a  trior. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  1315,  1319;  Dec.  Dig.  ^=s» 
589.] 

3.  Courts  ^=s>7ft— Criminal  Law  «c»1129— 

ASSIONIOENT  OF  EbBOR  —  ADJOUBNMENT  — 
JUBY. 

Where  the  act  does  not  designate  the  length 
of  a  term  of  a  superior  court,  the  Judge  may  ad- 
journ the  court  from  week  to  week,  and  require 
the  attendance  of  the  same  panel  of  jurors  dur- 
ing the  adjourned  session.  Crlbb  v.  State,  118 
Ga.  316  (6),  45  S.  E.  396.  For  this  reason, 
since  it  did  not  appear  from  the  defendant's 
challenge  to  the  array,  based  upon  the  ground 
that  only  30  jurors  were  drawn  whether  the  chal- 
lenge referred  to  the  original  drawing  of  jurors 
for  the  March  term  of  Chattooga  superior  court 
or  to  a  drawing  of  tales  jurors  by  the  court  dur- 
ing the  term,  the  assignment  of  error  is  not 
sufficiently  specific  to  present  anything  for  the 
consideration  of  a  reviewing  court  In  the  ab- 
sence of  proof  to  the  contrary,  it  is  to  be  pre- 
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samed  that  the  judge  of  the  superior  court  orig- 
inally drew  36  names  of  persons  to  serve  as  pet- 
it jurors  at  the  March  term  of  the  superior 
court,  in  accordance  with  section  856  of  the 
Penal  Code  of  1910,  and  that  the  names  of  the 
30  jurors  to  which  the  assignment  of  error  re- 
fers were  those  of  talesmen  drawn  by  the  court, 
in  its  discretion,  for  any  probable  emergency  re- 
quiring the  presence  of  Jurors  in  addition  to 
those  composing  the  regular  panels. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  §f  250-254;  Dec.  Die.  <S=>76;  Criminal 
Law,  Cent  Dig.  §£  2954-2964;  Dec  £Hg.  ^=> 
1129.] 

4.  Witnesses  ^=3309  —  Reception  of  Evi- 
dence —  Witness'  Gladc  of  Pbiveleos  — 
Stbikinq  out  Evidence. 

When  a  witness,  offered  for  the  purpose 
of  proving  that  a  female,  who  is  alleged  to  have 
been  seduced,  was  not  virtuous  prior  to  the  al- 
leged seduction,  declined  to  answer  certain  per- 
tinent questions,  on  the  ground  that  so  doing 
would  incriminate  himself,  the  whole  of  his 
testimony  upon  the  subject  should  have  been 
ruled  out  Pinkard  v.  State,  30  6a.  757; 
Young  v.  State,  65  Ga.  527;  McElhannon  v. 
State,  99  Ga.  672  (2),  681,  26  S.  E.  501. 

[Ed.  Note. — For  other  cases,  see  Witnesses. 
Cent  Dig.  §§  1069-1071;  Dec.  Dig.  «=>309.1 

5.  Criminal  Law  ^=>448, 465,  741— Witness- 
es—Competency— Evidence— Opinion. 

The  opinion  of  a  witness  is  admissible  in 
evidence  in  the  discretion  of  the  court  when  the 
facts  and  circumstances  are  not  capable  of  be- 
ing clearly  detailed  and  described;  the  weight 
and  probative  value  of  the  opinion  being  for 
determination  by  the  jury  and  dependent  upon 
the  nature  of  the  fact  to  which  the  opinion  re- 
lates. A  witness  may  testify  to  the  use  of  per- 
suasion by  another,  although  not  able  to  state 
the  possibly  undescribable  means  constituting 
the  persuasion.  Glover  v.  State,  82  8.  E.  602, 
603  (5). 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1035-1039,  1041-1043,  1045, 
1048-1051,  1057,  1138,  1221,  1705,  1713,  1716, 
1717.  1727,  1728;   Dec.  Dig.  «=>448,  465,  741.] 

6.  Criminal  Law  ^=s>1  129— Witnesses  ^s» 
246— Intesbooation  of  Witnesses— Assign- 
ment OF  Ebbob— Sufficiency. 

While  judicial  interrogation  is  not  gener- 
ally to  be  commended,  a  trial  judge  has  the  right 
to  propound  questions  to  a  witness  for  the 
purpose  of  eliciting  the  truth  and  in  the  inter- 
est of  justice,  provided  that,  in  the  exercise  of 
this  ri^ht,  he  neither  intimates  nor  expresses 
any  opinion  upon  the  testimony  nor  in  any  oth- 
er way  prejudices  the  rights  of  either  of  the  par- 
ties In  the  present  case  the  assignment  or  er- 
ror that  the  asking  of  the  questions  ''emphasis 
ed  the  importance  of  the  evidence  adduced,  and 
showed  clearly  to  the  jury  the  trend  oi  tiie 
court's  mind  in  reasking  the  questions,"  is  in- 
complete, in  that  it  does  not  appear  from  the  as- 
signment of  error  itself  what  the  answers  were 
to  the  questions  alleged  to  have  been  previously 
asked,  nor  is  the  statement  that  the  asking  of 
the  questions  showed  the  trend  of  the  court's 
mind  a  sufScient  or  definite  allegation  that  the 
mind  of  the  court  favored  the  prosecution  rath- 
er than  the  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§2954-2964:  Dec.  Dig.  <$=» 
1129 ;  Witnesses,  Cent  Dig.  §§  852-857 ;  Dec. 
Dig.  <©=>246.1 

7.  Seduction  <g=»32— ••Vibtuous  Female." 

The  instruction  of  the  court  to  which  ex- 
ceptions are  taken  is  not  subject  to  the  objec- 
tion that  it  is  confusing,  and  fails  clearly  to 
state  the  law  of  seduction.  It  did  not  take 
away  from  the  jury  the  right  to  determine,  from 
the  evidence,  whether  or  not  the  female  alleged 


t^  have  been  seduced  was  in  fact  seduced,  nor 
deprive  the  jury  of  considering  all  the  pertinent 
facts.  Under  the  law  in  Georgia,  a  woman  is 
a  virtuous  female  if  her  body  be  pure;  and,  if 
she  has  never  had  sexual  intercourse  with  an- 
other, he  who  first  has  sexual  intercourse  with 
her  may  be  guilty  of  seduction,  though  b<^  her 
mind  and  heart  be  impure,  and  though  "other 
parties  might  have  taken  liberties  with  her,  soch 
as  hugging  and  Idssing." 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent  Dig.  §§  54^-55^;    Dec.  Dig.  i8=>32. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Virtuous.] 

8.  Sufficiency  of  Bvidbncb. 

The  evidence  authorised  the  verdict,  and 
there  was  no  error  in  refusing  to  grant  the  mo- 
tion for  a  new  tnal. 

Error  from  Superior  Court,  Chattooga 
County;   Moses  Wright,  Judge. 

Will  Hays  was  convicted  of  crime,  and 
brings  error.    Afilrmed. 

See,  also,  83  S.  E.  502, 

Wesley  Shropshire,  of  Summenrille,  for 
plaintiff  In  error.  W.  B.  Shaw,  of  La  Fayette, 
and  W.  H.  Bnnis,  SoL  Gen.,  of  Borne,  for  the 
State. 

BUSSELL,  C.  J.    Judgment  afiftrmed. 

BBOYLES,  J.,  not  presiding. 


a<  Oa.  App.  60) 
WATTBBS  T.  WBIGHT.     (No.  6603.) 
(Court  of  Appeals  of  Georgia.    Feb.  24,  19150 

(8yllalu$  by  the  Court,} 

1.  Adiosbion  of  Eyidbnob. 

While  some  illegal  evidence  may  have  been 
admitted,  no  substantial  error,  that  could  ma- 
terially prejudice  the  legal  nghta  of  the  de- 
fendant, was  committed  by  the  court  in  the 
admission  thereof. 

2.  Vendob  and  Pubohasbb  ^s»315— AcnoN 

FOB   PUBOHASB   PbIOB— DXBBGTION    OF  VEB- 

DiCT—SuBBCBipnoN— Payment    of    Judo- 

ICENT. 

It  is  contended  that  the  court  erred  in  di- 
recting a  verdict  for  the  full  amount  sued  for, 
when  It  had  not  been  aMrmatively  shown  that 
the  railroad  had  been  completed  from  Borne  to 
Gore,  Ga.,  and  that  it  was  ahown  that  the 
plaintiff,  Mrs.  Wright,  had  not  paid  the  foil 
amount  of  the  judgment  against  her  husband. 
Seaborn  Wright.  In  our  opinion,  the  evidence 
and  the  pleadings  were  sufficient  for  the  jodge 
or  jury  to  legitimately  infer  that  the  railroad 
had  been  completed  according  to  the  subscrip- 
tion contract.  We  also  think  that  the  evidence 
conclusively  showed  that  the  plaintiff  had  paid 
the  full  amount  of  the  judgment  against  her 
husband.  The  fact  that  Seaborn  Wright  gave, 
or  loaned,,  to  his  wife,  $300.04  worth  of  wood, 
which  she  used  In  paying  the  judgment  against 
him,  is  immaterial;  the  undisputed  evidence  be- 
ing that  the  subscription  had  been  made  for 
the  benefit  of  her  property,  and  that  she  had 
paid  the  full  amount  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  CenL  Dig.  U  928^831;  Dec  Difr 
<©=>315.] 

3.  Rulings  on  Fobmbb  AppEAitf— Dibechon 
OF  Vebdict. 

The  rulings  of  this  court,  when  this  case 
was  here  on  a  former  writ  of  error  (Wright  v. 
Watters,  12  Ga.  App.  308,  77  S.  E.  106),  were 
that  the  S1,000  subscription  to  procure  the 
building  of  the  railroad  was  part  of  the  por- 


^s>For  other  cases  lea  same  topic  and  KBY-NUMBBR  in  all  Key-Nombered  Digests  and  Indaztt 
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chase  money  of  the  land  sold  to  the  defendant  ( 
Watters  by  the  plaintiflf;  that  It  was  imma- 
terial whether  the  consideration  was  paid  whol- 
ly in  money,  or  partly  in  money  or  other  things 
of  value;  that  it  was  immaterial  whether  this 
subscription  was  made  by  the  plaintiff  herself 
or  by  Seaborn  Wright,  her  husband;  that  the 
subscription,  though  made  by  Seaborn  Wright, 
was  really  the  snracription  of  his  wife,  and  was 
afterwards  ratified  by  her;  that  the  subscrip- 
tion was  originally  made  for  the  benefit  of  her 
property  (the  very  land  which  was  bought  by 
Watters);  that  the  defendant's  compliance  with 
his  undertaking  to  pay  this  $1,000,  as  a  part 
of  the  consideration  of  the  deed  which  gave  nim 
possession  of  the  land,  is  necessary  to  effect  his 
complete  discharge  from  liability  for  the  pur- 
chase price  of  the  land;  and  that  the  petition 
in  this  case  set  forth  a  good  cause  of  action. 
Under  the  above  rulings,  and  as  all  the  mate- 
rial allegations  were  substantially  proved  as 
laid,  and  the  verdict  was  demanded  by  the 
legal  evidence  admitted,  the  court  did  not  err 
in  directing  the  same  in  favor  of  the  plaintiff. 

Russell,  C.  J.,  dissenting. 

Error  from  City  Court  of  Floyd;  J.  H. 
Reece,  Judge. 

Action  by  A.  E.  Wright  against  A.  W.  Wat- 
ters. Judgment  for  plaintiff*  and  defendant 
brings  error.    Affirmed. 

Maddox  &  Doyal,  of  Rome,  for  plaintiff  in 
error.  Barry  Wright  and  Nathan  Harris, 
both  of  Rome,  for  defendant  In  error. 

BROYLES,  J.    Judgment  affirmed, 

RUSSELL^  a  J.,  dissents. 

(16  Oa.  App.  41) 

B^JNNEDY  T.  BUTLER,   STEVENS  &  CO. 

(No.  6714.) 

(Conrt  of  Appeals  of  Georgia.    Feb.  18,  1915.) 

(Syllahut  hy  the  Court.) 

1.  Witnesses  <ss»150,  164  —  Ooicpeteitct — 
Tbansactions  with  Pebson  Since  De- 
ceased. 

"Where  any  suit  is  instituted  or  defend- 
ed by  a  person  insane  at  time  of  trial^  or  by  an 
indorsee,  assignee,  transferee,  or  by  the  per- 
sonal representative  of  a  deceased  person,  the 
opposite  party  shall  not  be  admitted  to  tes- 
tify in  his  own  favor  against  the  insane  or 
deceased  person,  as  to  transactions  or  com- 
ma nications  with  such  insane  or  deceased  per- 
son."   Civil  Code,  S  5858  (1). 

(a)  It  appears  that  this  snit  was  defended 
by   Butler,  Stevens  &  Co.,  who  acquired  both 
possession  and  title  through  a  transfer  from  one 
Purvis,  now  deceased,  and  therefore  testimony 
from    the   plaintiff,   Kennedy,   against   the  in- 
terest of  the  defendants,  as  to  his  transactions 
and  communications  with  Purvis,  or  as  to  the 
nonexistence  of  such  transactions  and  communi- 
cations,   would    be    incompetent.     Turner    v. 
W^oodward,  136  Ga.  275,  71  S.  B.  418:    Hen- 
dricks v.  Allen,  128  Ga.  181  (2),  57  S.  E.  224. 
(b)  So,   also,    proof   of    the   execution   of    a 
letter  purporting  to  be  signed  by  the  deceased 
transferror,    containing    admissions   prejudicial 
to    the  interest  of  his  transferees,  could  not  be 
niade    by    the    plaintiff;     nor  could    testimony 
from  the  plaintiff  be  admitted  to  the  effect  that 
'  this  letter  and  certain  accounts  of  sales  of  cot- 
ton,   which  likewise  tended  to  establish   facts 
prejudicial   to   the  interest  of  the  transferees 


of  Purvis,  were  delivered  to  (&e  plaintiff  by 
Purvis. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  560,  653-657,  68^-686,  688-695; 
Dec.  Dig.  <S=>150,  164.] 

2.  WiTNESSKs    ^=»140  —  Competency— Pabtt 

IN  I NTEEEST— Transactions  with  Person 

Since  Deceased. 

"Where  a  person  not  a  party,  but  a  per- 
son interested  in  the  result  of  the  suit,  is  of- 
fered as  a  witness,  he  shall  not  be  competent 
to  testify,  if  as  a  party  to  the  cause  he  would 
for  any  cause  be  incompetent."  Civil  Code,  f 
5858 (^. 

(a)  Taylor  was  not  pecuniaHIy  interested  in 
the  result  of  the  trover  suit  brought  by  his 
landlord  Kennedy,  since  he  was  a  cropper,  and 
the  title  and  rignt  of  possession  of  the  two 
bales  of  cotton,  included  in  the  suit,  which 
were  grown  by  him,  was  vested  by  law  in  his 
landlord;  and  therefore  he  was  not  incompe- 
tent to  prove,  transactions  and  communications, 
or  the  absence  thereof,  between  himself  and 
the  deceased,   Pufvis. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  598-618;   Dec.  Dig.  <8=»140.] 

8.  Sufficiency  of  Evidence— Nonsuit. 

Considering  all  the  testimony  admitted  by 
the  court,  together  with  that  improperly  elimi- 
nated by  the  court's  ruling  upon  the  testimony 
of  Taylor,  the  evidence  as  a  whole,  neverthe- 
less, did  not  authorize  the  plaintiff  to  recover; 
and  it  therefore  was  not  error  to  award  a  non- 
suit 

Error  from  City  Court  of  Sayannah;  Da- 
vis Freeman,  Judge. 

Trover  by  J.  D.  Kennedy  against  Butler, 
Stevens  &  Co.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Afilnned. 

Oliver  &  Oliver,  of  Savannah,  for  plaintiff 
in  error.  Adams  &  Adams,  of  Savannah,  for 
defendant  in  error. 

WADE,  J.  Kennedy  brought  trover 
against  Butler,  Stevens  &  Co.,  to  recover  two 
bales  of  cotton  grown  by  him  and  two  bales 
grown  by  Taylor  as  his  cropi)er,  to  which  he 
claimed  legal  title  as  landlord  (Civil  Code,  § 
3705),  but  in  which  Taylor  had  an  interest. 
The  extent  of  Taylor's  Interest  is  not  definite- 
ly disclosed,  as  the  amount  of  his  indebted- 
ness to  his  landlord  to  be  first  paid  therefrom 
does  not  appear.  Purvis,  now  deceased,  ac- 
quired possession  of  the  four  bales  of  cotton 
and  shipped  them  in  his  own  name  and  for 
his  own  benefit  and  credit  to  the  defendants. 
The  plaintiff  sought  to  prove  by  his  own  tes- 
timony transactions  and  communications  be- 
tween himself  and  Purvis,  tending  to  show 
that  he  had  never  sold  his  two  individual 
bales  of  the  cotton  to  Purvis  or  authorized 
him  to  use  them  for  his  own  benefit,  and  also 
to  show  statements  made  by  Purvis  to  iden- 
tify a  letter  and  "account  sales"  for  the 
four  bales  of  cotton  as  having  been  signed 
by  and  coming  from  Purvis,  all  of  which 
would  have  been  against  the  interest  of  the 
transferees  of  the  deceased.  The  plaintiff 
further  sought  to  prove  by  Taylor,  his  crop- 
per, who  had  an  interest  in  the  proceeds  to 
be  derived  from  two  of  the  bales  of  cotton 
sued  for,  that.  Taylor  had  likewise  never 
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sold  these  two  bales  to  Pnrvis  or  agreed  for 
him  to  ship  or  market  them,  and  show  trans- 
actions and  communications,  and  the  absence 
of  transactions  and  communications  between 
Purvis  and  himself  In  reference  to  this  cot- 
ton. 
Judgment  affirmed. 

BKOYL.es,  J^  not  presiding. 


(75  W.  Va.  598) 

LEWIS  T.  BLANKBNSHIP.     (No.  2689.) 

{Sqpreme  Court  of  Appeals  of  West  Virginia. 

Feb.  16,  1915.) 

(8yttahu9  hy  the  Court,) 
1.  Affidavits  ^=s»12— Vbbifioatiok  —  Sum- 

CIENCY--OFFICE  JUDGICENT. 

An  affidavit  filed  with  a  declaration,  nur- 
Buant  to  and  in  compliance  with  section  46,  c. 
125,  Ck)de  1913  (sec  4800),  bearing  the  cap- 
tion: "State  of  West  Virginia,  Monroe  County, 
to  wit:  In  the  Circuit  Court  Thereof:  6.  H. 
Lewis,  Plaintiff,  v.  J.  B.  Blankenship,  Defend- 
ant'*—signed,  "(J.  H.  LewlB,  Plaintiff,"  and  con- 
cluding with  the  words:  "Taken,  sworn  to  and 
subscribed  to  before  me  this  14th  day  of  Septem- 
ber, 1912.  C.  H.  Doss.  Justice  of  the  Peace, 
Sweet  Springs  District  —sufficiently  shows  the 
venue  of  the  authentication  thereof. 

[Ed.  Note.— For  other  cases,  see  Affidavits, 
Cent  Di^.  if  46-57;  Dec  Dig.  «5»12.] 

Z  APPKAt  AND  BbBOB  ^=s»280— BxCKPTIORft— 

Waiver. 

Where,  in  assumpsit  on  an  account,  plain- 
tiff has  filed  with  his  declaration  the  affidavit 
prescribed  by  section  46.  c.  125,  Code  1913  (sec. 
4800),  be  may,  after  the  overruling  of  his  ob- 
jection to  the  filing  of  any  plea  unaccompanied 
by  the  counter  affidavit  by  that  section  made  an 
essential  prerequisite  therefor,  and  of  his  mo- 
tion to  strike  such  plea  from  the  file,  duly  ex- 
cepted to,  join  issue  and  proceed  to  trial  thereon, 
without  waiving  the  benefit  of  the  exception 
saved  to  him  upon  the  record. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1646,  1648,  1649;  Dec. 
Dig.  <g=»280.] 

Error  to  Circuit  Court,  Monroe  County. 

Action  by  G.  H.  Lewis  against  J.  B.  Blank* 
enship.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

John  L.  Rowan,  of  Union,  and  Sanders  & 
Crockett,  of  Bluefield,  for  plaintiff  in  error. 
T.  N.  Read,  of  Hinton,  and  Geo.  W.  Layman, 
of  New  Castle,  Va.,  for  defendant  In  error. 

LYNCH,  J.  With  his  declaration  in  as- 
sumpsit, based  on  an  account,  requiring  an 
executed  writ  of  inquiry  before  judgment, 
G.  H.  Lewis  filed  at  rules  the  affidavit  in 
form  and  effect  as  provided  by  section  46,  c. 
125,  Code.  Without  filing  a  counter  aflSdavlt, 
lilcewise  required  by  the  same  section,  Blank- 
enship tendered,  and  the  trial  court  over  ob- 
jection permitted  him  to  file,  the  plea  of  the 
general  issue,  and  overruled  plaintiff's  mo- 
tion to  strike  the  plea  from  the  file,  to  which 
rulings  plaintiff  excepted,  and  the  parties 
went  to  trial,  resulting  in  a  verdict  and 
judgment  for  defendant.  On  plaintiffs  mo- 
tion a  new  trial  was  awarded,  and  defendant 


excepted*  and,  upon  filing  the  counter  affi- 
davit, re-entered  the  same  plea.  The  case  is 
now  here  on  writ  of  error  to  the  order  grant- 
ing the  new  trial. 

[1]  Was  there  any  error  in  the  ruling  on 
such  motion?  The  statute  dted  expressly 
provides  that  where,  in  an  action  for  recov- 
ery of  money  arising  out  of  contract,  plain- 
tiff has  filed  with  his  declaration  an  affidavit, 
in  form  and  substance  as  therein  prescribed, 
and  an  order  is  entered  at  rules  for  an  in- 
quiry of  damages,  *'no  plea  shall  be  filed  in 
the  case,  either  at  rules  or  in  court,  unless 
defendant  shall  file  therewith  the  affidavit 
hereinbefore  required  to  set  aside  an  office 
judgment  in  which  no  order  for  an  inquiry 
has  been  made."  The  language  of  the  sec- 
tion, It  will  be  observed,  is  imperative,  and 
forbids  the  filing  of  any  plea,  except  upon 
compliance  with  its  provisions,  or  unless,  as 
held  in  some  cases,  such  compliance  is 
waived  by  plaintiff;  the  provision  being  for 
his  benefit 

For  defendant  two  objections  are  urged 
against  plaintiff's  affldayit:  One  that  neither 
it  nor  the  jurat  discloses  the  venue  or  locus 
of  the  verification;  one  that  by  his  participa- 
tion in  the  trial,  without  specifically  direct- 
ing attention  to  defendant's  failure  to  file  the 
requisite  counter  affidavit,  plaintiff  waived 
strict  compliance  with  the  statutory  provi- 
sions now  relied  on  by  him.  The  affidavit 
is  as  follows: 

"State  of  West  Virginia,  Monroe  C6un^,  to  wit: 

"In  the  Circuit  Court  Thereof. 
"G.  H.  Lewis,  Plaintiff,  v.  J.  B.  Blankenship, 

Defendant. 

''In  Assumpsit. 

"Q.  H.  Lewis,  the  plaintiff  named  in  the  fore- 
going action,  being  duly  sworn,  says  that  there 
is,  as  he  verily  believes,  dae  and  unpaid  from 
the  said  defendant  to  the  said  plaintiff,  upon  the 
demands  stated  in  the  declaration  in  said  case, 
including  principal  and  interest  to  this  date, 
after  deducting  all  payments,  cvedits.  and  sets- 
off  made  by  tne  said  defendant,  and  to  which 
the  said  defendant  is  in  any  wise  entitled,  the 
sum  of  12,076.82.    G.  H.  Lewis,  Plaintiff. 

"Taken,  sworn  to  and  subscribed  to  before  dm 
this  14th  day  of  September,  1912.  C.  H.  Doss, 
Justice  of  the  Peace,  Sweet  Springs  District" 

In  form,  the  affidavit  is  the  same  as  the 
one  held  sufficient  in  Quesenbury  v.  Associa- 
tion, 44  W.  Va.  513,  30  S.  E.  73,  except  that 
there  the  caption,  "State  of  West  Virginia, 
County  of  Summers,"  followed,  while  here 
the  caption  precedes,  the  style  of  the  cause, 
and  except  the  jurat  shows  the  yeriflcation 
was  taken  in  Summers  county.  The  dif- 
ference, however,  we  deem  wholly  immateri- 
al. If  the  affidavit  In  any  way  indicates  with 
reasonable  certainty  the  jurisdiction  of  the 
officer,  it  is  sufficient,  though  wanting  that 
formality  generally  found  in  good  pleading 
showing  venue.  Kesler  ▼•  Lapham,  46  W. 
Va.  293,  33  S.  B.  289.  "If  made  in  good 
faith,  and  reasonably  sufficient,  an  affidavit 
should  be  held  good.**    1  Enc.  PL  &  Pr.  32r» 

When  read  as  a  whole,  it  may,  with  pn^ 
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priety,  be  said  the  affldavit,  challenged  by 
defendant,  shows  both  the  style  of  the  ac- 
tion in  which  it  was  filed,  and  the  county  In 
which  It  was  verified,  and  not,  as  defendant 
contends,  only  the  style  of  the  action.  If  the 
caption  states  the  county,  the  presumption 
is  that  the  oflScer  signing  the  Jurat  was  au- 
thorized to  act  and  did  act  In  the  county  so 
stated.  2  Am.  &  Eng.  Enc.  Law  &  Prac.  666; 
Benslmer  v.  Fell,  35  W.  Va.  15,  31,  12  S.  B. 
1078,  79  Am.  St.  Rep.  774;  Dyer  v.  Flint, 
21  IlL  80,  74  Am.  Dec  73 ;  In  re  Keller  (D. 
C.)  36  Fed.  684, 

In  the  Dyer  Case,  an  affidavit  for  an  at- 
tachment was  held  sufficient,  because  on  its 
face  it  appeared  to  have  been  made  In  the 
county  where  the  suit  was  brought,  although 
the  Jurat  was  signed  by  a  person  aa  notary 
public  without  stating  for  what  county  he 
acted.  And  In  the  Keller  Case  the  caption 
was,  '*State  of  Wisconsin,  Municipal  Court, 
City  and  County  of  Milwaukee";  the  verifica- 
tion was  by  "Julius  Meizelwlch,  Clerk  of 
Municipal  Court";  and  the  affidavit  was 
held  sufficient  The  venue  of  an  affidavit  to 
prove  service  of  a  notice  Is  sufficiently  shown, 
where  It  is  Indorsed  on  the  back  of  the  no- 
tice, which  Is  properly  entitled.  Perslnger  v. 
Jubb,  52  Mich.  304, 17  N.  W.  851.  And  Irving 
V.  Brownell,  11  111.  402,  and  Graham  v.  An- 
derson, 42  111.  514,  42  Am.  Dec.  89,  hold  that: 

"If  the  affidavit  be  taken  within  the  county 
where  the  court  is  sitting,  judicial  notice  will 
be  taken  of  the  fact  that  the  officer  taking  it  is 
a  justice  of  that  coanty."  17  Am.  &  Eng.  Enc. 
I4iw  (2d  Ed.)  913. 

See  Carpenter  v.  Dexter,  8  Wall.  513, 19  L. 
Ed.  426. 

[2]  The  affidavit  being,  in  our  opinion,  suffi- 
cient In  form  and  substance,  did  plaintiff,  by 
Jolnlngr  in  the  trial  on  the  plea  filed,  waive 
the  statutory  requirement  as  to  a  counter 
affidavit   by  defendant?     Had  plaintiff  not 
objected  to  the  filing  of  the  plea  when  ten- 
dered, or  moved  promptly  to  strike  It  out  If 
filed   without  his  knowledge,  he  would  be 
deemed  to  have  waived  compliance  with  the 
statute.     Williamson  v.  Nigh,  58  W.  Ya.  629, 
53  S.  S.  124.    There  It  Is  stated  that,  as  the 
section  cited  is  for  plaintiff's  benefit,  It  may 
be,  and  is  deemed  to  have  been,  waived  by 
plaintlfr,    where,  without  such  objection  or 
motion,   he  joins  Issue  and  proceeds  to  try 
the  case  upon  the  plea  tendered  and  filed. 
In  the  absence  of  such  affidavit 

But,  in  argument,  the  suggestion  Is  made 
that,  as  plaintiff  did  not  specifically  state  the 
grounds  of  his  objection  to  the  plea  or  of  his 
motion  to  strike  It  out,  he  cannot  urge  them 
here.  So  far  as  we  are  enabled  to  determine 
from  the  record  itself;  no  grounds  were  as- 
signed. But  plaintiff  did  expressly  object 
to  the  filing  of  the  plea,  and  promptly  moved 
to  strike  it  from  the  record  of  the  case,  and 


excepted  to  the  ruling  of  the  court  upon  the 
objection  and  motion.  In  the  order  made  and 
acted  on.  What  more  could  he  reasonably  be 
required  to  do  to  preserve  the  legal  provision 
for  his  benefit?  Virtually,  he  was  forced  Into 
trial  In  disregard  of  that  requirement  He 
did  all  that  was  reasonably  necessary  to  save 
to  himself  the  benefit  of  a  violated  statutory 
enactment  made  in  his  behalf,  unless  it  was 
to  decline  to  join  Issue  upon  a  plea  filed,  not 
only  without  compliance  with  the  legal  re- 
quirement, but  in  violation  of  Its  express 
mandate.  He  had  twice  Invoked,  In  vain, 
aid  of  the  statute.  His  objection  and  mo- 
tion were  a  challenge,  not  alone  of  the  suffi- 
ciency In  the  form  of  the  plea,  but  of  the 
right  to  plead  at  all,  .and  asserted  the  right 
to  have  the  record  of  the  case  restored  to  its 
condition  prior  to  entry  of  the  order  filing 
the  plea  tendered.  Having  exhausted  the  es- 
sential legal  procedure  in  vindication  of  his 
right  to  the  benefit  of  the  provision,  plaintiff, 
we  think,  did  not  waive  the  right  and  benefit 
80  accruing  to  him. 

Again,  if  defendant  did  not,  as  he  contends, 
have  any  knowledge  of  the  existence  of  plaln- 
tlfTs  affidavit,  or  of  the  objection  Interposed 
to  the  filing  of  the  plea,  of  which  Ignorance 
there  is  nothing  In  the  record  or  elsewhere 
Informing  us,  except  his  claim  In  oral  argu- 
ment, he  cannot  now  take  advantage  of  such 
lack  of  knowledge.  As  the  affidavit  was 
filed  at  rules  with  the  declaration,  and  the 
objection  and  motion  of  plaintiff  were  made 
In  open  court,  defendant  must  be  deemed  to 
have  had  knowledge  of  their  existence.  Of 
whatever  occurred  in  the  action  affecting 
him,  he  is  presumed  to  have  knowledge. 

Nor  do  we  know,  or  have  we  any  means  of 
ascertaining,  whether  plaintiff  stated  to  court 
or  counsel  the  grounds  of  his  objection  or 
motion.  The  record  shows  only  that  he  ob- 
jected to  the  filing  of  the  plea  and  that  he 
moved  to  strike  it  out  after  It  was  filed.  He 
may  have  done  more  than  so  appears.  But 
what  does  appear  seems ,  ample  to  save  to 
him  the  benefit  of  the  imperative  conmiand 
of  the  statute  on  which  he  relies. 

Defendant  In  error  has  caused  to  be  certi- 
fied to  us  a  judgment  In  his  favor,  resulting 
from  a  second  trial  had  after  the  verdict 
in  the  first  was  set  aside  and  before  the  writ 
of  error  now  being  considered  was  granted 
by  this  court  What  effect  must  be  given  to 
that  judgment,  we  do  not,  and  properly  can- 
not, now  decide,  but  leave  it  to  the  disposi- 
tion of  the  trial  court,  subject  to  review 
here  for  errors  committed,  If  any,  upon  the 
application  of  the  suitor  who  may  deem 
himself  prejudiced  thereby. 

Being  of  opinion  that  the  award  of  a  new 
trial  was  clearly  right,  we  affirm  the  judg- 
ment to  which  the  writ  was  directed. 
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KELLBT  T.  ^TNA   INS.   CO.     (So.  2758.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  16,  1915.) 

(Syllahiu  by  the  Court.) 

1.  Insubance  ^=:»646— Fibs  Poliot— Cancs]> 
iiA.TioN— Burden  of  Pboof. 

In  an  action  on  a  policy  of  fire  insurance, 
if  the  defense  be  that  within  the  five  days  after 
notice  to  the  assured  of  defendant's  purpose 
to  cancel  the  policy  and  calling  for  its  surren- 
der, the  policy  was  in  fact  surrendered,  and 
with  assured's  consent  and  agreement  can- 
celled, the  burden  of  proof  of  establishing  such 
defense  rests  upon  defendant 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i§  1555,  1645-1668;  Dec.  Dig.  ^=> 
646.] 

2.  Insubance  ^s»665— Fxbe  Policy— Canoel- 
LATioN— Sufficiency  of  Evidence. 

A  case  in  whidi  such  burden  was  fully 
borne  by  the  defendant,  justifying  reversal  of 
the  judgment  on  the  adverse  verdict  of  the  jury 
in  favor  of  plaintiflF. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  ii  1555,  1707-1728;  Dec.  Dig.  «=» 
665.] 

3.  New  Tbial  ^=»72--Vebdict— Weight  of 
Evidence. 

Where  in  such  case  the  decided  weight  and 
preponderance  of  the  evidence,  not  depending 
solely  on  conflicting  oral  evidence,  but  sup- 
ported by  documentary  proof,  and  uncontro^ 
verted  facts,  greatly  preponderates  in  favor  of 
defendant,  such  adverse  verdict  should  be  set 
aside  and  a  new  trial  awarded. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  146-148;  Dec.  Dig.  <&=»72.] 

4.  Insubance  ^=>243  —  Cancellation  —  No- 
tice—Waiveb— Considebation  . 

When  in  such  case  it  clearly  appears  by 
the  preponderance  of  the  evidence  that  the  as- 
sured at  the  time  he  surrendered  his  policy 
for  cancellation  had  knowledge  of  his  right  to 
five  days  notice,  but  within  that  time  sur- 
rendered the  policy  and  consented  and  agreed 
to  its  cancellation,  and  takes  credit  for  the 
unearned  premium  as  of  tl\e  day  of  such  sur- 
render and  cancellation,  such  waiver  of  his 
'  right  is  supported  by  sufllcient  consideration, 
and  he  cannot  thereafter  assert  any  rights  un- 
der the  policy,  or  recover  thereon  for  a  loss 
occurring  within  the  five  days. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  531-533 ;  Dec.  l?ig.  «&=>243.] 

5.  Appeal    and    Ebbob    ^s»1048— Habmless 
Ebbob- I/iMiTiNO  Cboss-Examination. 

Error,  if  any,  in  denying  proper  cross- 
examination,  will  not  be  regarded  here,  when  it 
appears,  as  in  this  case,  that  such  error  was 
fully  cured  by  proper  cross-examination  of  the 
witness  permitted  on  his  subsequent  recall. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  §§  4140-4145,  4151,  4158- 
4160;    Dec,  Dig.  «=s>1048,]  • 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  M.  H.  Kelley  against  the  ^tna 
Insurance  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed,  and 
new  trial  awarded. 

Sexton  &  Roberts,  of  Bluefleld,  for  plaintiff 
in  error.  Sanders  &  Crockett,  of  Bluefleld, 
for  defendant  in  error. 

MILLER,  J.  Action  on  a  policy  of  flre  in- 
surance.  Judgment  for  plaintiff  on  the  verdict 


for  one  thousand  dollars,  the  fall  amount  of 
the  poUcy.  This  writ  of  error  is  prosecuted 
by  defendant  company. 

The  defenses  interposed  were  non-assnmp- 
sit,  and  a  special  plea  that  at  the  time  of  the 
flre  the  policy  sued  on  was  not  in  force,  that 
prior  thereto  plaintiff  had  surrendered  the 
policy  to  defendant  for  cancellation,  and  that 
the  same  had  been  dnly  cancelled  at  the  time 
of  its  delivery  for  that  purpose. 

The  declaration,  in  the  brief  form  prescrib- 
ed by  the  statute,  alleged,  parenthetically, 
that  the  original  policy  of  Insurance,  a  copy 
whereof  purported  to  be  filed  with  the  decla- 
ration, was  in  the  possession  of  defendant, 
and  which  had  been  obtained  by  it  wrongful- 
ly, and  the  production  thereof  would  be  de- 
manded on  the  triaL 

On  demand  by  defendant,  plaintiff  filed  a 
bill  of  particulars,  alleging  that  the  Flat  Top 
Insurance  Agency,  defendant's  agent,  wrote 
plaintiff  that  it  had  been  ordered  to  cancel 
said  policy,  and  requested  plaintiff  to  return 
the  same  for  that  purxK)se;  that  plaintUI 
went  to  see  said  agent,  concerning  the  cancel- 
lation thereof,  and  with  the  view  of  having 
other  insurance  written,  talking  with  him  the 
said  policy,  and  that  while  in  the  ofllce  of 
said  agent,  defendant,  through  Its  said  agent, 
obtained  possession  of  said  policy,  and  refus- 
ed to  return  it  to  plaintiff,  although  demand- 
ed by  him  to  do  so ;  that  said  policy  was  not 
surrendered  to  said  agent,  nor  to  any  other 
person,  and  that  the  notice  required  for  can- 
cellation thereof  had  not  been  given,  and  that 
at  the  time  of  the  flre  destroying  the  property 
insured  said  policy  was  in  full  force  and  ef- 
fect 

On  the  issues  thus  presented  the  facts  prov- 
en were:  That  the  policy,  the  Standard  form 
of  New  York,  was  issued  February  4^  1913, 
for  one  year  from  February  3,  1913,  at  noon, 
to  February  3, 1914,  at  noon,  for  one  thousand 
dollars,  covering  insured's  one-half  interest 
in  a  three  story  frame,  metal  roof  building, 
situated  at  Giatto,  Mercer  County,  West  Vir- 
ginia, and  known  as  "Ashworth  Hotel."  Oth- 
er insurance  permitted  not  exceeding  three 
fourths  of  the  actual  cash  value  of  the  prop- 
erty. That  the  premium,  $54.60,  had  not 
been  paid  by  the  assured  but  charged  to 
plaintiff  by  defendant's  agents,  but  that  be- 
fore the  flre,  these  agents  had  paid  the  premi- 
um to  defendant,  less  their  commissions. 
That  on  May  24,  1913,  the  Flat  Top  Insur- 
ance Agency  wrote  plaintiff  that  defendant 
company  had  ordered  cancellation  of  said 
policy,  and  requesting  Its  return  to  them  in 
the  enclosed  stamped  envelope,  and  saying 
that  they  would  remit  the  amount  of  the  un- 
earned premium  due ;  also  notifying  him  with 
regrets,  that  they  would  be  unable  to  replace 
the  Insurance  in  any  of  the  other  companies 
represented  by  them;  that  this  letter  was 
received  by  plaintiff,  either  on  Sunday,  May 
25,  or  Monday,  May  26,  1913.    That  on  May 
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27,  1913,  In  response  to  said  letter,  plaintiff 
took  the  policy  and  the  letter  to  the  office  of 
the  Flat  Top  Insurance  Agency,  handed  both 
to  Mr.  Payne,  the  bookkeeper  and  cashier,  Mr. 
Bradshaw,  the  secretary  and  treasurer,  being 
also  present,  when  the  earned  and  unearned 
premium  on  the  policy  were  calculated  as  of 
May  26,  1913,  at  noon,  the  earned  premium 
amounting  to  |16.75,  and  that  after  crediting 
plaintiff  thereon  with  $10.05,  standing  to  his 
credit  on  the  books  of  the  agency,  for  the  re- 
turn premium  on  another  policy,  plaintiff 
paid  the  balance  of  the  earned  premium,  $6.- 
70,  and  took  a  receipt  therefor,  as  being  In 
full  of  his  account 

That  on  May  28,  1913,  following  this  trans- 
action, plaintiff  made  application  to  another 
agency  for  a  like  amount  of  insurance  on  the 
same  property,  but  not  having  the  necessary 
data,  made  an  appointment  with  the  agent  to 
meet  him  at  his  place  of  business  in  Bluefield, 
at  an  hour  stipulated,  and  at  which  hour 
the  agent  called,  but  not  finding  plaintiff  in, 
failed  to  get  the  data,  and  the  policy  was 
never  issued  to  take  the  place  of  the  cancelled 
policy. 

The  fire  destroying  the  property  occurred 
on  the  night  of  May  28,  1913.  At  that  time 
plaintiff  held  a  policy  in  the  Svea  Fire  &  life 
Insurance  Company  for  $500.00,  and  In  his 
proof  of  loss  to  that  company,  verified  by 
his  affidavit,  plaintiff  stated  that  the  total 
amount  of  insurance  covering  the  property 
''was  $500.00  and  not  more."  It  is  shown  also 
that  on  the  morning  of  May  29, 1913,  after  the 
fire,  plaintiff  went  to  the  office  of  the  agency 
to  which  he  had  the  day  before  applied  for 
the  new  insurance  and  inquired  of  the  agent, 
whether  he  had  issued  any  insurance  on  his 
property,  and  stating  that  the  property  had 
burned  the  night  before,  and  being  told  by 
the  agent  that  not  having  been  able  to  get  the 
data  from  him  the  day  before,  when  he  called 
as  agreed,  he  had  not  written  any  insurance 
on  the  property;  that  on  the  same  day,  ei- 
ther before  or  after  seeing  this  agent,  plain- 
tiff was  at  the  office  of  the  Flat  Top  Insur- 
ance Agency,  and  gave  information  to  Brad- 
shaw of  that  agency  of  his  loss  the  night  be- 
fore, but  Bradshaw  says  he  then  made  no 
claim  or  pretense  that  the  cancelled  policy 
was  still  in  force,  and  though  plaintiff  was 
subsequently  recalled,  he  did  not  contradict 
Bradshaw  or  pretend  to  have  then  asserted  a 
claim  of  loss  against  defendant  company  on 
account  of  said  policy.  He  does  say  that  he 
inquired  of  Bradshaw  and  Payne  on  that  oc- 
casion if  the  ^tna  policy  had  been  cancelled 
and  was  told  by  them  that  it  had  been.  And 
he  says  that  he  then  went  to  the  other  agency 
to  see  if  they  had  written  a  policy. 

The  foregoing  are  the  uncontroverted  fticts 
in  the  case.  The  only  material  facts  which 
can  be  said  to  be  in  controversy  are  as  to  who 
were  present  and  what  was  said  between 
Kelley,  the  assured,  and  Bradshaw  and 
Payne,  the  agents  for  defendant  company,  on 


the  afternoon  of  May  27,  1913,  at  the  offices 
of  the  Flat  Top  Insurance  Agency,  when  Kel- 
ley went  there  and  turned  in  the  policy  sued 
on,  with  the  letter  of  notification  of  May  24, 
1913.  Kelley  swears  that  Bradshaw  was  not 
in  when  he  entered  the  office,  nor  until  after 
he  had  handed  the  policy  and  letter  to  Payne, 
and  had  talked  to  Payiie  about  paying  the 
premium.  Bradshaw  and  Payne  swear  that 
both  were  present  during  the  entire  transac- 
tion, and  heard  and  participated  in  all  that 
was  said  on  that  occasion.  Being  asked  on 
cross-examination  why  he  had  taken  his 
policy  to  the  Flat  Top  Insurance  Agency  on 
May  27, 1913,  he  answered : 

"I  owed  the  premium  on  the  policy,  and  I 
thought  that  it  was  on  that  account  that  they 
wanted  the  policy,  and  I  went  down  to  pay 
the  premium. ' 

When  recalled  after  Bradshaw  and  Payne, 
and  others,  had  testified,  Kelley  swore  in 
chief  that  when  he  received  the  letter  of  May 
24,  1913,  from  defendant's  agents  he  "went 
to  pay  the  premium,  as  I  thought,  on  the 
policy  that  I  had,  and  they  Just  took  the  pol- 
icy and  started  to  figure  on  it";  and  •*! 
thought  I  was  going  to  pay  the^premium  on 
the.  policy  when  I  went  in  there" ;  and  they 
gave  him  the  "receipt  which  has  been  in- 
troduced in  evidence  in  this  case,  for  $6.70." 
He  also  swears  that  when  he  first  went  In 
Bradshaw  was  not  there,  but  Payne  was, 
and  that  he  had  conversation  with  Payne  be- 
fore Bradshaw  came  in;  that  Payne  and 
some  lady  were  in  there,  lady  not  named  or 
produced;  that  before  Bradshaw  came  in 
he  was  there  and  went  to  the  window  '*and 
placed  my  policy  and  my  pocket  book  on  the 
window  there  •  •  *  and  I  told  them  I 
wanted  to  pay  that,  and  Mr.  Payne  took  the 
policy  and  placed  it  on  the  desk,  and  I  ask- 
ed him —  He  said  then  that —  I  saw  where  he 
was  going  to  keep  the  policy — ^went  to  figur- 
ing on  the  Interest — something  on  the  insur- 
ance. I  saw  he  was  going  to  keep  the  policy, 
and  I  told  him  to  give  it  back  to  me,  and  he 
refused,  saying  that  the  company  was  going 
to  take  it  up,  and  Mr.  Bradshaw  didn't  come 
in  till—  Then  I  told  him— a^ed  him  if  Mr. 
McGuire  and  Perdue  had  a  policy  on  that 
building,  and  he  went  back  and  said  they  had 
five  hundred  dollars  on  it,  and  then  I  asked 
him  why  they  couldn't  protect  me  the  same 
as  they  did  McGuire  and  Perdue.  Then  Mr. 
Bradshaw  came  in  about  that  time  and  said 
if  they  had  a  loss  at  that  time  they  would  be 
held  responsible  for  it,  as  a  special  agent 
told  him  three  months  before  that  time  to 
take  that  policy  up."  He  says  he  does  not 
remember  anything  else  said  by  Bradshaw 
after  he  came  in ;  that  he  did  not  then  or  at 
any  time  agree  to  the  cancellation  of  the 
policy,  and  requested  them  right  then  and 
there  to  return  the  policy.  Asked  on  cross- 
examination,  why,  after  receiving  the  letter 
of  cancellation,  if  he  only  went  to  pay  the 
premiimi  on  the  policy,  he  took  the  policy 
with  htm,  he  said  he  knew  the  amount  was 
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on  the  policy.  Asked  if  he  didn't  suppose 
they  had  a  record  of  that  amount,  he  an- 
swered: 


tu 


'They  may  have.  Q.  Yon  could  look  at  the 
policy,  and  see  what  the  amount  was,  couldn't 
you?  A.  Yes,  sir,  they  could  either  give  me 
that  or  give  me  another  policy.  •  •  ♦  Q. 
How  mudi  did  you  owe  on  that  policy,  Mr. 
Kelley?  A.  I  don't  remember  the  amount  now. 
Q.  You  know  it  was  more  than  ^.70,  don't 
you?  A.  Yes,  sir.  Q.  Why  did  you  simply 
pay  $6.70?  A.  Well,  I  had  to  pay  them  what- 
ever they  said.  They  handed  me  the  receipts— 
they  took  the  policy  and  handed  me  the  re- 
ceipt Q.  Didn't  they  explain  to  you  that  was 
the  earned  premium  on  that  policy  up  to  that 
time?  A.  Yes;  they  had  the  policy  then; 
they  wouldn't  return  it  Q.  It  was  explained 
to  you  that  that  was  the  amount  of  the  earned 
premium  due  on  that  policy  up  to  that  date? 
A.  Yes,  sir.  Q.  And  you  paid  It?  A.  Yes,  sir. 
Q.  And  left  the  pohcy  there?  A.  Yes,  sir. 
Q.  Why  did  you  pay  tly^t  premium— that  |6.70 
—if  yon  didn't  want  to  agree  to  the  cancella- 
tion? A.  I  had  to  do  it  to  be  square  with 
the  company.  Q.  You  never  said  anything  to 
them  about  tiie  five  days,  did  you?  A.  No,  dr. 
Q.  You  didn't  ask  for  five  days  to  get  other 
insurance?    A«  No,  sir." 

And  a  little  further  on  in  his  cross-exami- 
nation he  testified: 

"Q.  If  you  were  opposing  the  cancellation  of 
that  policy  on  May  27,  why  did  you  agree  to 
pay  them  the  earned  premium  up  to  that  time 
and  take  a  receipt  for  it?  A.  I  couldn't  do 
anything  else  only  pay  them  what  they  asked. 
Q.  They  explained  to  you  that  they  couldn't  do 
anything  else  except  cancel  the  policy— that  the 
company  had  denuinded  it?  A.  Yes,  sir.  Q. 
And  cancelled  it  when  you  delivered  it  to 
thom?    No  answer." 

Both  Bradshaw  and  Payne- swear  posi- 
tively that  Kell^  ptesented  the  policy  for 
cancellation,  that  the  amount  of  the  earned 
premium  was  figured,  the  balance  paid,  the 
policy  surrendered  and  cancelled,  without 
any  objection  from  Kelley,  and  that  he  made 
no  objection  whatever  to  cancellation,  and 
made  do  demand  for  the  return  of  the  poli- 
cy. '  Payne  swears  that  when  Kelley  came  in 
on  May  27,  he  presented  the  policy  together 
with  the  letter  and  said: 

"Here  is  that  policy,  you  wanted  me  to  bring 
in;  and  I  took  the  letter  and  read  it  to  see 
what  was  to  be  done  with  it.  That  was  the 
first  I  knew  of  the  policy  having  to  be  brought 
in;  and  just  about  that  time  Mr.  Bradshaw 
stepped  up  and  took  up  the  conversation  with 
Mr.  KeUey." 

Asked  what  he  did  with  the  policy  at  that 

time,  he  answered: 

"I  cancelled  It  Figured  the  earned  premium 
on  the  policy,  and  there  was  a  credit  of  anoth- 
er policy  that  had  been  jpreviously  cancelled^ 
unearned  premium  on  it— that  was  to  Mr. 
Kelley's  credit  on  his  account;  and  the  differ- 
ence between  the  credit  on  that  poHcy  and  the 
earned  prendum  on  the  ^tna  policy  was  some- 
thing like  six  or  seven  dollars,  which  Mr.  Kel- 
ley paid  me,  and  I  gave  him  a  receipt  for  that 
That  squared  his  account  and  cancelled  the 
policy  at  that  time.'* 

[1]  On  these  pleadings  and  issues  thereon, 
and  proof  presented,  can  the  judgment  pre- 
vail against  the  errors  assigned  and  relied 
on  for  reversal?  The  fftcts  of  the  issuance 
of  the  policy  and  the  loss  of  the  property  be- 
ing shown,  and  not  controverted,  the  first 


proposition  relied  on  to  support  the  judg- 
ment is  that  the  evidoice  does  not  support 
the  defense  that  the  policy  was  by  agreement 
of  the  parties,  and  for  a  sufiftdent  consider- 
ation, cancelled,  so  as  to  deprive  the  assured 
of  the  benefit'  of  the  five  days  prescribed  by 
the  policy.  It  is  conceded  that  under  the 
terms  of  the  policy  and  without  such  consent 
and  agreement  the  policy  could  not  have 
been  cancelled  within  the  period  of  five  days 
from  such  notice.  But  it  is  insisted  that  the 
proofs  in  support  of  the  plea,  show  beyond 
the  shadow  of  doubt,  and  by  its  overwhelm- 
ing weight,  that  the  policy  was  surrendered 
by  the  assured  and  with  his  consult  and 
agreement  cancelled  within  the  five  daya 
This  is  evidenced  not  only  by  the  oral  evi- 
dence of  defendant's  witnesses,  but  by  the 
documentary  proof  admitted  supporting  the 
same,  and  opposed  to  which  there  is  nothing 
but'  the  Improbable  and  unsupported  oral 
eyidence  of  plaintiff.  Wherefore,  the  policy 
was  not  in  force  at  the  time  of  the  fire. 

[2,3]  It  is  undoubtedly  the  law,  applica- 
ble to  the  five  days'  provision  of  the  Stand- 
ard form  of  policy  sued  on  in  this  case^  that 
without  the  consent  or  agreement  of  the  as- 
sured, waiving  his  rights  thereunder,  the 
premium  being  paid,  or  credit  given  therefor, 
the  policy  cannot  within  that  period  be  can- 
celled so  as  to  deprive  the  assured  of  the 
benefit  thereof,  and  that  when  such  cancd« 
lation  and  surrender  is  relied  on  as  a  do 
fense,  the  burden  of  establishing  the  cod* 
sent  and  agreement  rests  on  the  insurer. 
Gooley's  Briefs  on  the  Law  of  Ins.,  2811,  2812, 
2820,  2821.  But  we  think  the  defendant  has 
fully  borne  the  burden  of  proof  in  this 
case.  The  things  done  by  the  Insured  re- 
specting such  surrender  and  cancellation,  the 
money  paid  for  earned  premium,  the  receipt 
taken,  his  surrender  of  the  policy,  plaintifTs 
sworn  proofs  of  loss,  presented  to  the  other 
company,'  and  his  other  acts  and  conduct, 
are  wholly  inconsistent  with  his  oral  evi- 
dence attempting  to  negative  the  fact  of  sur- 
render, and  his  consent  and  agreement  to 
cancellation.  This  documentary  evidence  fol- 
ly supports  defendant's  witnesses  on  the 
most  material  facts,  and  the  verdict  cannot 
be  allowed  to  stand  on  the  theory  of  con- 
filcting  oral  evidence.  We  think  the  decided 
weight  and  preponderance  of  the  evidence, 
not  depending  on  the  conflicting  oral  evi- 
dence, but  backed  by  the  documentary  and 
uncontroverted  facts,  greatly  preponderates 
in  favor  of  defendant,  supporting  its  plea, 
and  that  the  verdict  is  contrary  to  the  law 
and  the  evidence,  calling  for  the  application 
of  the  rules  enunciated  in  Ooalmer  t.  Barrett, 
61  W.  Ya.  237,  66  S.  E.  885,  point  4  of  the 
syllabus;  Sims  v.  Carpenter,  Frazier  &  Co., 
68  W.  Va.  223,  69  S.  B.  794,  points  2  and  3 
of  the  syllabus;  and  Chapman  t.  Liverpool 
Salt  &  Coal  Co.,  67  W.  Va.  395,  60  S.  E.  601, 
Syl.  1. 

[4]  Another  proposition  advanced  in  sap- 
port  of  the  judgment  is  that  plaintiff  is  not 
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fihown  to  have  had  knowledge  of  the  five 
days'  provision  of  his  policy,  and  cannot  be 
held  to  have  waived  an  unknown  right,  by 
surrender  and  cancellation  of  his  policy*  and 
without  consideration  therefor.  He  certain- 
ly knew  the  defendant  had  right  of  cancella- 
tion, and  that  under  the  terms  of  the  policy 
he  had  right  of  immediate  surrender  and  can* 
cellation.  At  the  time  of  plalntifTs  surrender 
of  the  policy  he  had  a  credit  on  the  books  of 
the  agency  for  an  unearned  premium,  for 
which  he  took  credit  on  the  premium  earned 
on  the  policy  surrendered.  He  recognized  the 
mutual  rights  of  the  parties  when  after  re- 
ceiving notice  he  took  the  policy  to  the  agents 
and  delivered  it  to  them.  Pursuant  to  that 
notice,  or  inspired  by  it^  he  went  to  the  office 
of  the  agency  bearing  the  policy  for  some 
purpose.  Why  did  he  deliver  the  policy,  if 
he  simply  went  to  pay  premium?  He  did  not 
pay  the  premium,  but  only  the  earned  pre- 
mium up  to  noon  of  the  day  before.  He  says 
he  demanded  the  policy  back ;  for  what  pur- 
pose? Was,  it  that  he  might  have  the  bene- 
fit of  the  remainder  of  the  five  days?  If  so, 
then  he  must  have  had  knowledge  of  the 
terms  of  the  policy,  else  he  would  have  made 
no  such  demand.  How  can  he  plead  Ignorance 
of  its  terms?  Neither  defendant  nor  its 
agents  would  have  undertaken  to  cancel  the 
policy  within  the  five  days  if  he  had  not  vol- 
untarily surrendered  it,  and  taken  credit  for 
the  full  amount  of  the  unearned  premium  up 
to  the  date  of  surrender.  That  was  sufficient 
consideration  for  his  voluntary  surrender  of 
the  policy  before  the  end  of  the  five  days*  lim- 
itation. The  terms  of  the  policy  told  him 
of  his  rights,  and  of  the  rights  of  the  de- 
fendant He  almost  immediately  sought  oth- 
er insurance,  and  but  for  his  negligence  he 
would  no  doubt  have  been  fully  protected, 
at  the  time  of  his  loss,  by  other  insurance. 
WhOe  the  policy  denied  defendant  the  right 
to  cancel  within  the  five  days,  it  as  fully 
gave  right  to  plaintifF  to  surrender  it  for  can- 
cellation within  the  five  days  and  obtain  the 
benefit  of  the  unearned  prendum.  That  he 
did  surrender  it  and  paid  the  premium  only 
up  to  the  date  of  surrender,  or  the  day  before, 
is  proven  beyond  doubt  He  made  no  tender 
of  more  premium,  and  has  not  done  so,  so 
far  as  the  record  shows,  up  to  this  time. 
That  the  insured  may  so  waive  his  right  to 
the  five  days  needs  no  citation  of  authority. 
It  is  in  the  terms  of  the  policy.  And  when 
he  does  so  the  insurer  need  not  stop  to  in- 
quire whether  he  knows  that  by  the  terms  of 
the  policy  he  has  other  rights.  8  Ck)oley*s 
Briefs  on  the  Law  of  Insurance,  2807.  For 
the  proposition  contended  for  counsel  for 
plaintiff  cite  and  rely  on  Wicks  v.  Scottish 
Union  &  National  Ins.  Co.,  107  Wis.  60^  83 
N.  W.  781;  Bard  v.  Fireman's  In&  Ck>.,  108 
JCe.  506,  81  Atl.  870;  Rosen  v.  German  Alli- 
ance In&  Ck).,  106  Me.  229,  76  AtL  688;  Clark 
T.  Insurance  Co.  of  North  America,  189  Me. 
26,  85  AtL  1006,  86  L.  B.  A.  276.    The  Wis- 


consin case  is  not  applicable,  for  in  that  case 
there  was  nothing  in  the  notice  of  the  insur- 
ance company,  nor  anything  done  by  the  in- 
sured showing  or  tending  to  show  an  inten- 
tion or  agreement  to  surrender  the  policy 
within  the  five  day&  Here  there  is  iK)Sitive 
and  undeniable  evidence  of  that  fact  In 
that  casie  the  court  says: 

'The  trouble  with  the  argument  here  is  that 
there  is  no  proof  of  any  such  amement  and 
no  proof  of  any  facts  from  which  such  an 
agreement  is  properly  inferable." 

In  Bard  v.  Fireman's  Ins.  Co.,  there  is  pos- 
itive evidence  of  the  insured's  refusal  to  sur- 
render the  policy,  and  denial  of  defendant's 
right  to  cancel,  and  of  fraudulent  conduct  on 
the  part  of  the  agent  in  obtaining  the  policy. 
In  Bosen  v.  German  Alliance  Ins.  Co.,  the 
policy  had  never  been  delivered  to  the  plain- 
tiff. Plaintiff  had  no  information  as  to  its 
terms,  except  the  false  statements  of  the 
agent,  and  by  whom  he  was  misled  to  consent 
to  cancellation  on  the  promise  of  the  agent 
to  put  him  into  another  company.  The  in- 
sured had  no  knowledge  of  his  rights  under 
the  policy.    The  court  said  in  that  case: 

'*It  must  be  farther  conceded  that  the  parties 
had  a  right  to  cancel  the  policy  at  once  by 
mutual  agreement;  that  is,  that  the  plaintiffs 
had  a  right  to  waive  this  provision  if  they  saw 
fit  to  do  so,  but  on  this  noint  the  burden  of 
proof  is  on  the  defendant*^ 

In  that  case  the  court  well  said  the  burden 
had  not  been  borne  by  the  defendant  In  the 
case  at  bar  we  have  concluded  the  burden  of 
the  defendant  has  been  fully  sostatned.  See 
Miller  V.  Fireman's  Ins.  Co.,  64  W.  Va.  344, 
46  S.  B.  181.  That  cancellation  may  be  ef- 
fected by  mutual  consent  without  regard  to 
the  terms  of  the  policy  seems  to  be  fully  esr 
tablished  by  the  authorities.  Besides  the  au- 
thorities cited,  see,  also,  2  Clement  on  Fire 
Insurance  (1905)  409,  Rule  15,  and  cases 
dted. 

[6]  Another  point  of  error  urged  is  that  the 
court  below  denied  defendant  proper  cross- 
examination  of  plaintiff's  witnesses.  It  is 
replied  that  these  errors,  if  errors  they  be, 
are  not  pointed  out  specifically  and  were  not 
made  the  ground  of  the  modon  for  a  new 
trial,  and  cannot  be  considered  on  this  writ 
of  error,  and  besides  were  cured  by  subse- 
quent cross-examination  of  the  witness  when 
recalled.  If  error  there  was,  which  would  be 
available  here,  we  think  it  was  substantially 
cured  by  the  cross-examination  on  recall  of 
the  witness,  and  that  no  prejudicial  error 
was  committed  in  the  rulings  of  the  court  on 
the  evidence. 

Lastly,  it  is  complained  that  "Court's  In- 
struction" to  the  Jury  was  prejudicial  to  de- 
fendant   Said  instruction  is  as  follows: 

'*The  Court  instructs  the  jury  that  the  plain- 
tiff, Kelley,  had  five  days  from  the  time  be  re- 
ceived notice  on  the  25th  day  of  May,<  1913, 
hi  which  to  return  the  policy  under  the  terms 
of  the  policy  introduced  in  evidence  in  this 
case,  and  that  the  policy  would  have  been  in 
force  for  five  days  from  the  date  of  receiving 
the  notice;    bat  If  the  Jury  believe  from  the 
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evidence  that  the  plaintiff  Kelley  delivered  said 
policy  to  the  Flat  Top  Insurance  Agency  on 
the  27th  day  of  May  1913,  and  agreed  for  the 
same  to  be  canceled,  then  they  will  find  for 
the  defendant;  but  if  the  jury  beliete  from  the 
evidence  that  the  said  Kelley,  when  he  delivered 
the  policy  to  said  company,  did  not  return  the 
policy  for  cancellation,  but  for  the  purpose  of 
paying  the  premium,  then  they  will  find  for 
the  plaintiff/^ 

The  criticism  is,  that  in  undertaking  in  the 
last  clause  to  state  the  converse  of  the  prop- 
osition stated  in  the  first,  the  court  has  given 
undue  prominence  to  the  theory  of  the  plain- 
tiff, that  he  did  not  return  the  policy  for  can- 
cellation, but  for  the  purpose  only  of  pay- 
ing the  premium.  Counsel  say  that  no  mat- 
ter what  plaintiff's  original  purpose  in  re- 
turning the  policy  may  have  been,  if  after 
he  returned  it  he  agreed,  as  stated  in  the 
first  clause  of  the  instruction,  and  the  policy 
was  cancelled,  plaintiff  could  not  recover; 
that  he  would  be  bound  by  his  waiver  and 
agreement  If  the  instruction  is  fairly  sus- 
ceptible of  the  inconsistency  between  the  two 
propositions  stated,  and  with  defendant's  in- 
structions numbered  1  and  2,  given,  and  which 
seem  to  state  correctly  defendant's  theory  of 
the  case.  It  probably  should  not  have  been 
given  in  that  form.  We  are  inclined  to  think 
that  the  jury  might  have  been  misled  by  it, 
but  that  when  read  in  connection  with  de- 
fendant's instructions,  it  is  doubtful  whether 
they  were  In  fact  misled  thereby  as- counsel 
for  defendant  suggest  On  another  trial  of 
the  case  we  think  it  would  be  well  to  modify 
the  Instructioii  if  given,  so  as  to  avoid  the 
danger  of  misleading  the  jury. 

For  the  errors  found  therein,  as  noted,  the 
judgment  below  will  be  reversed,  and  the  de- 
fendant awarded  a  new  trial. 


(75  W.  Va.  608) 

MORRISON  V.  APPALACHIAN  POWER  CO. 

(Supreme  (Dourt  of  Appeals  of  West  Virginia. 

Feb.  16,  1915.) 

(SyUatui  by  the  Court,) 

1,  Eleotbicitt  ^=:>19— Personal  Injuries- 
Ownership  OF  Wires— SuEEiciKNCY  of  Evi- 

UENCE.' 

Ownership  of  an  electric  light  and  power 
wir^  supplying  current  to  a  pumping  station  sit- 
uate outside  of.  the  corporate  limits  of  a  town, 
and  used  in  supplying  water  to  the  inhabitants 
thereof,  is  reasonably  to  be  inferred  from  proof 
of  ownership  of  the  power  plant  and  electric 
lighting  -system  within  the  town,  and  from  proof 
that  all  the  wires  are  supplied  with  electricity 
from  the  same  power  plant 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Cent  Dig.  f  11 ;   Dec.  Dig.  <©=>19.] 

2.  Electricity  ^=>16— Injuries  to  Traveler 
—  Liability  —  Highways  —  Ownership  of 
Wires. 

An  electric  company  is  liable  to  a  traveler 
on  the  highway  for  an  injury  received  by  com- 
ing in  contact  with  a  broken  telephone  wire, 
not  owned  or  controlled  by  it,  but  which  it  has 
suffered  to  become  charged  with  a  dangerous  cur- 
rent of  electricity  from  its  own  wire  by  falling 


across  it  in  the  highway,  and  so  remaining  for 
an  unreasonable  length  of  time. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  i  9;   Dec.  Dig.  <S=:>16.] 

3.  Euectrioity  ^=»14  —  Negligence  ^=>4  — 
Care  Required— "Reasonable  Care." 
Reasonable  care  and  negligence  are  reladve 
terms,  and  the  degree  of  care  required  in  a  given 
case  must  be  commensurate  with  the  dangers  to 
be  avoided.  In  handling  so  dangerous  an  agency 
as  electricity  a  high  degree  of  care  is  not  unrea- 
sonable. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  §  7;  Dec.  Dig.  <S=»14;  Negligence, 
Cent  Dig.  §  6;   Dec.  Dig.  <©=>4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Reasonable  Care.] 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  William  Morrison  against  the 
Appalachian  Power  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Bernard  McClaugherty  and  French  &  Eas- 
ley»  all  of  Bluefield,  for  plaintiff  in  error. 
Greever  &  Gillespie,  of  Tazewell,  and  Sanders 
&  Crockett  of  Bluefield,  for  defendant  in  er- 
ror. 

WILLIAMS,  J.  Plaintiff  was  driving  a 
team  of  horses  along  a  narrow  public  road, 
walking  beside  his  team,  and,  seeing  a  broken 
telephone  wire  lying  across  the  ditch  and 
extending  into  the  road,  and  fearing  it  would 
become  entangled  in  his  wagon  wheels,  stoop- 
ed to  pick  it  up  and  throw  H  out  of  the  road, 
and  was  severely  shocked  and  burned.  II 
happened  to  be  highly  charged  with  elec- 
tricity. He  sued  and  recovered  a  Judgment 
for  $3,000  against  defendant,  and  It  brings 
error. 

[1]  The  principal  error  relied  on  is  the 
refusal  of  the  court  to  set  aside  the  verdict 
on  the  ground  that  it  is  not  supported  by  the 
evidence.  The  telephone  wire,  harmless  in 
itself,  was  charged  by  being  in  contact  with 
an  electric  light  and  poveer  wire,  strung  be- 
neath it  on  the  same  poles,  and  across  which 
it  had  fallen.  Two  telephone  wires,  and  a 
signal  wire  connecting  vrith  the  town^s  water 
tank  to  indicate  the  quantity  of  water  there- 
in, ran  to  the  pump  station,  a  mUe  and  a  half 
from  the  town  of  Pocahontas.  .  These  wires 
are  admitted  to  be  the  property  of  the  Poca- 
hontas Light  &  Water  Company,  a  subsidiary 
of  the  Pocahontas  Consolidated  Collieries 
Company.  The  electric  light  wire  extended 
from  the  power  plant  in  the  town  of  Poca- 
hontas to  the  pump  station,  furnishing  light 
and  power  thereto,  and  was  formerly  ownqd 
and  controlled  by  the  Pocahontas  Light  & 
Water  Company.  But  about  a  year  previous 
to  the  accident,  defendant  purchased  from 
said  last-named  company  its  electric  power 
plant  and  wires  in  the  town  of  Pocahontas, 
Plaintiff  contends  that  it  also  purchased  and 
took  control  of  the  electric  light  wire  run- 
ning to  the  pump  station,  and  defendant  con- 
tends that  it  is  not  proven  by  the  evidence 
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that  It  did.     Defendant's  liability  depends 
upon  the  proper  determination  of  that  con- 
troverted question  of  fact    If  it  did  not  own 
and  control  the  electric  light  and  power  wire, 
of  course  it  owed  no  duty  to  keep  it  in  a  safe 
condition,  and  is  not  liable.     It  is  not  seri- 
ously contended  that  negligence  on  the  part 
of  the  owner  of  the  wire  is  not  shown,  nor 
that  the  Jury  were  not  Justified,  by  the  evi- 
dence, in  exonerating  plaintiff  from  contrib- 
utory negligence;   neither  is  it  claimed  that 
the  verdict  is  excessive.     The  chief  conten- 
tion of  defendant's  counsel  is  that  there  Is 
not  sufilcient  evidence  to  prove  defendant's 
ownership   and   control   of  the  wire.     But, 
after  carefully  reading  and  considering  the 
record  in  connection  with  the  carefully  pre- 
pared briefs  and  oral  argument  of  counsel  on 
both  sides  of  the  case,  we  are  satisfied  that 
there  was  sufilcient  evidence  on  the  question 
of  ownership  to  Justify  the  Jury  in  answering 
affirmatively  the  special  interrogatory  as  to 
whether  or  not  defendant  owned  it  at  the 
time  plaintiff  was  injured.    Defendant's  con- 
tract of  purchase  from  the  Pocahontas  Light 
&  Water  Company  was  in  writing,  and  was 
not  in  evidence.    Counsel  for  defendant  in- 
sists that  its  purchase  was  confined  to  the 
wires  strung  within  the  corporate  limits  of 
the  town  of  Pocahontas,  and  did  not  include 
the  wire  running  to  the  pump  station.    There 
Is  no  positive  testimony  by  any  of  defend- 
ant's witnesses  that  it  did  not  own  and  con- 
trol the  wire.    It  relies  upon  the  weakness  of 
plaintiff's  evidence  to  prove  that  it  did  own 
it.    Suppose  the  written  contract  of  purchase 
had  been  produced,  and  that  it  appeared  not 
to  mention  specially  the  wire  running  to  the 
pnmp  station  as  a  part  of  the  plant  and  light- 
ing system  included  in  the  contract,  would 
not  the  reasonable  presumption  be,  if  it  was 
not  excepted,  that  it  was  included  within  the 
general  terms  of  description  of  the  property 
Bold?     We  are  inclined  to  think  so.     It  is 
liardly  reasonable  that  defendant  would  have 
purchased  the  power  plant  and  all  electric 
light  wires  fed  thereby,  except  the  one  ex- 
tending out  of  town  to  the  pump  station, 
i^thout  some  special   reason  therefor  and 
some  agreement  respecting  the  supply  of  elec- 
tricity intended  to  be  carried  by  it    It  is  the 
general  custom  with  electric  light  companies 
to  erect  and  maintain  the  wires  by  which  they 
supply  light  to  their  customers,  and  in  the 
present  case  defendant  continued  to  supply 
current  from  the  power  plant  to  the  pump  sta- 
tion Just  as  it  had  been  supplied  before  the 
purchase.     There  is  no  evidence  that  the 
pnmp  station  was  supplied  with  electric  cur- 
rent under  a  contract  or  arrangement  differ- 
ing from   that  prevailing  with  defendant's 
other  customers.    It  is  highly  probable  that 
some    special   agreement   would   have   been 
made  if  the  water  company  was  to  be  sup- 
plied with  electricity  to  be  delivered  to  it  at 
ttie  generating  plant,  and  then  to  be  carried 
on  its  own  wire  to  the  place  where  needed. 
"Wliiie  direct  evidence  of  a  material  fact  is 


always  desirable,  it  is  not  always  possible  to 
obtain  it,  and  in  such  cases  it  is  proper  to 
resort  to  natural  and  reasonable  presump- 
tions based  on  the  general  observation  and 
exi>erienoe8  of  men  as  the  best  evidence.  Un- 
derbill on  Evidence,  {  225.  The  application 
of  that  doctrine  to  the  present  case  is  cer- 
tainly in  the  interest  of  Justice,  because  it 
was  extremely  difiScult  for  plaintiff  to  prove 
defendant's  ownership  by  direct  evidence,  and 
very  easy  for  defendant  to  prove  that  it  did 
not  own  it,  if  that  was  the  fact  The  injury' 
to  plaintiff  occurred  on  May  1, 1912.  Defend- 
ant purchased  the  electric  light  plant  in 
April,  1911.  Mr.  Walters,  a  witness  for  plain- 
tiff, says  the  line  ran  through  his  place;  that 
he  was  cutting  some  timber  along  the  elec- 
tric line,  and  made  application  to  Kell  Maxey, 
an  employ^  of  the  defendant,  in  April,  1912, 
to  take  down  the  wires  so  he  could  fell  the 
trees  without  breaking  them,  and  the  wires, 
including  the  electric  light  veire,  were  taken 
down  according  to  his  request  Mr.  Bunn, 
superintendent  of  construction  for  the  de- 
fendant company,  was  examined  as  a  witness 
on  behalf  of  plaintiff,  and  he  said  he  did  not 
think  his  company  operated  the  line.  But 
he  admits  that  electricity  was  furnished  to 
the  line  from  the  i)ower  plant  that  furnished 
light  to  citizens  in  the  town  of  Pocahontas. 
He  was  asked  if  the  defendant  was  not  oper- 
ating the  line  at  the  time  of  the  accident,  and 
answered: 

"Well,  the  line  was  in  service.  Q.  In  whose 
service?  A.  Well,  it  was  in  service  supplying 
the  electric  power  down  to  the  pump  station; 
but  I  don't  think  the  Appalachian  Power  Com- 
pany had  charge  of  it  or  control  over  it*' 

It  is  also  proven  that  some  time  after  the 
accident  men  employed  by  the  Appalachian 
Power  Company  took  down  the  electric  wire 
in  question  and  erected  another  line  connect- 
ing with  defendant's  main  line  at  a  point  near 
to  the  pump  station,  over  which  electricity 
was  delivered  thereto.  In  the  absence  of  any 
explanation  of  why  this  was  done,  it  is  fair 
to  presume  that  it  was  because  defendant 
owned  and  controlled  the  line,  and  it  was 
more  convenient  and  less  expensive  to  deliver 
by  the  shorter  line.  Presumably  it  had  such 
ownership  and  control  from  the  time  it  pur- 
chased the  power  plant;  there  being  no  evi- 
dence that  it  had  any  control  over  the  line, 
or  right  to  remove  it,  other  than  it  acquired 
by  its  original  purchase,  nor  is  there  any 
evidence  that  it  acted  for  the  Pocahontas 
Light  &  Water  Company  in  removing  the 
line  and  substituting  therefor  a  new  one. 
The  evidence  is  sufilcient  to  prove  prima  facie 
ownership  and  control  of  the  wire  by  the  de- 
fendant and  cast  upon  it  the  burden  of  dis- 
proving it  The  court  therefore,  properly 
refused  to  set  aside  the  verdict,  on  the  ground 
that  it  was  not  supported  by  the  evidence. 

The  refusal  of  the  court  to  give  defend- 
ant's instructions  Nos.  1,  6,  7,  8,  10,  and  11 
is  complained  of.  No.  1  is  a  peremptory  in- 
struction to  find  for  defendant^  and,  of 
course,  was  properly  ref  used^  in  view  of  what 
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we  have  already  said.  The  court  gare  Its 
Instructions  Nos.  2,  3»  4,  6,  9,  and  12,  wMcli 
fairly  presented  Its  theory  of  defense.  We 
have  carefully  read  and  considered  all  the 
Instructions  which  were  refused,  and  do  not 
think  any  error  was  committed  In  refusing 
them.  As  we  have  concluded  to  affirm  the 
Judgment,  It  wUl  serve  no  useful  purpose  to 
discuss  seriatim  the  rejected  Instructions. 
Some  of  them  were  refused  because  they  were 
covered  by  others,  given  at  the  request' of  de- 
fendant, and  others  were  properly  refused 
for  want  of  evidence  to  supi>ort  them. 

[2, 3]  Having  the  ownership  and  control  of 
such  a  dangerous  agency  as  electric  trans- 
mission wires,  defendant  was  bound  to  ex- 
ercise a  degree  of  care  commensurate  with 
the  danger  likely  to  be  produced  by  Its  neg- 
ligence. It  was  bound  to  a  high  degree  of 
care  to  see  that  the  current  was  not  permit- 
ted to  escape  from  the  wire  In  such  way,  and 
by  such  means,  as  to  Injure  persons  In  lawful 
use  of  the  public  highway.  Thomas  v.  EUec- 
trlc  Co.,  54  W.  Va.  396,  46  S.  E.  217;  Thorn- 
burg  V.  City  &  Elm  Grove  R.  R.  Ck>.,  65  W. 
Va.  879,  64  S.  R  358.  "Reasonable  care*'  and 
"negligence**  are  relative  terms  and  depend  up- 
on the  circumstances  and  exigencies  of  the 
particular  case.  The  greater  the  danger  to 
others  from  failure  to  exercise  care,  the 
greater  Is  the  degree  of  care  required.  Van 
Winkle  V.  American  Steam  Boiler  Co.,  52 
N.  J.  Law,  240,  19  Att.  472;  Armbrlght  v. 
Zlon,  108  Iowa,  888,  79  N.  W.  72;  Schutte 
et  al.  ▼.  United  Electric  Co.,  68  N.  J.  Law, 
435,  53  Atl.  204. 

Although  the  defendant  did  not  own  or 
control  the  broken  telephone  wire,  an  agency 
directly  contributing  to  plaintiff's  Injury, 
still,  having  control  of  the  electric  wire  that 
transmitted  the  dangerous  current  of  elec- 
tricity that  caused  the  broken  teleplione  wire, 
otherwise  harmless,  to  become  very  danger- 
ous, it  was  liable.  If  It  negligently  suffered 
the  danger  to  continue  for  an  unreasonable 
time.  Western  Union  Telegraph  Co.  v.  Nel- 
son, 82  Md.  293,  83  AU.  763,  31  L.  R.  A.  572, 
51  Am.  St.  Rep.  464,  and  New  York  &  N.  J. 
TeL  Co.  V.  Bennett,  62  N.  J.  Law,  742,  42  Atl. 
759.  There  Is  evidence  tending  to  prove  that 
the  broken  telephone  wire  had  been  seen  In 
the  road,  In  the  same  condition,  for  a  number 
of  days  prior  to  the  accident.  The  Jury 
could  therefore  properly  infer  that  defendant 
was  negligent  In  falling  to  discover  and  re- 
move the  danger. 

The  Judgment  Is  affirmed* 

(75  W.  Va.  682)  «sa=s. 

STATE  r.  DB  BERRY.     (No.  2612.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  16,  1915.) 

(SyllahuB  hy  the  Court,) 

1.  Indictment   and   Information   ^=s»191  — 
Offenses  Included  in  Charge. 

An  indictment  for  larceny  may  under  sec- 
tion 19,  chf^pter  145,  serial  section  5210,  Code 


1913,  be  supported  by  evidence  showing  embo- 
zlement  by  defendant  of  the  property  alleged  to 
have  been  stolen,  and  that  the  agency  or  sernce 
relied  on  related  to  but  the  single  transaction 
of  entrusting  the  property  embezzled  to  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  if  265,  604-621; 
Dec  Dig.  ^=:>191.] 

2.  Laboeny  ^=»40— Vabiance— Pboof  of  Pos- 
session. 

On  the  trial  of  one  cliarged  with  the  larceny 
or  embezzlement  of  goods  proof  of  actual  or 
constructive  possession  of  the  goods  by  the  one 
alleged  in  the  indictment  to  be  the  owner  there- 
of is  sufficient. 

[Ed.  Note.— BV>r  other  cases,  see  Larceny, 
Ont.  Dig.  f i  102-126,  160 ;   Dec  Dig.  «=>40.) 

3.  liABGENT    «=s»71— iNSIBUOnONa— BLXMBVT8 

OF  Offense. 

If  on  the  trial  of  one  charged  with  larceny 
or  embezzlement  of  goods,  the  jury  are  instruct- 
ed to  find  a  certain  way,  all  elements  necessary 
to  constitute  the  offense  must  be.  included  there- 
in, and  particularly  the  element  of  intent  ta 
steal  or  embezzle  such  goods. 

[E^d.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  i§  191-194 ;  Dec  Dig.  «=5>71.1 

4.  Labceny  ^=s»3— Blkments  of  Offensk-In- 
/   tent. 

other  instructions  given  and  refused  con- 
sidered and  disposed  of  on  familiar  rules  and 
principles. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  §i  d~10;  Dec.  Dig.  «=»3.] 

(Additional  SyUahus  hy  Editorial  Staff.) 

5.  Tboveb  and  Conversion  ^3»l •*Conveb- 

SION." 

"(Conversion"  is  an  unauthorized  assump- 
tion and  exercise  of  ownership  over  goods  or  po^ 
sonal  chattels  belonging  to  another,  to  the  altera- 
tion  of  their  condition  or  the  exclusion  of  the 
owner's  right  (citing  Words  and  Phrases,  first 
and  Second  Series,  CJonversion). 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  H  1>  2;  Dec.  Dig.  «=3>1.] 

Error  to  Circuit  Court,  Cabell  County. 

P.  J.  De  Berry  was  convicted  of  larceny, 
and  brings  error.  Reversed,  and  new  trial 
awarded. 

# 

Jean  F.  Smltb  and  Doollttle,  Copen  ft 
Davis,  all  of  Huntington,  for  plaintiff  in  er- 
ror. A.  A.  Lilly,  Atty.  Gen.,  and  John  B. 
Morrison  and  J.  B.  Brown,  AssL  Attys.  Gen, 
for  the  State. 

MILLER,  J.  The  indictment  on  which  de- 
fendant was  found  guilty,  and  by  the  Judg- 
ment complained  of  adjudged  to  serve  a  term 
of  two  years  Imprisonment  in  the  peniten- 
tfary,  charges  him  with  onlawfully  and 
feloniously  stealing,  taking  and  carrying 
away,  three  rugs,  of  the  value  of  thirty  dol- 
lars, the  goods,  chattels  and  property  of  one 
B.  B.  Bums,  against  the  peace  and  dignity 
of  the  State. 

[1]  Our  statute,  section  19,  chapter  145^ 
serial  section  5210,  Code  1913,  among  other 
things,  declares  it  to  be  larceny,  for  any 
agent,  servant,  etc.,  of  any  person  to  em- 
bezzle or  fraudulently  convert  to  his  own  use 
any  effects  or  property  of  any  other  person 
which  shall  have  come  Into  his  possession  by 
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Tlrtae  of  his  place  or  employment  In  State 
r.  Fraley,  71  W.  Va.  100,  76  S.  B.  134,  42 
L.  R.  A.  (N.  S.)  498,  we  decided  that  an  of- 
fense under  this  statute  is  sufficiently  estab- 
lished by  evidence  showing  that  the  agency 
or  service  related  to  but  the  single  transac- 
tion of  entrusting  the  property  embezzled  to 
defendant.  And  an  Indictment  for  larceny 
is  supported  by  proof  of  the  embezzlement  of 
the  property  alleged  to  have  been  stolen. 
State  V.  McClung,  36  W.  Va,  280,  13  S.  B. 
654;  Pitsnogle  v.  Com.,  01  Va.  808,  22  S.  B. 
351,  50  Am.  St  Rep.  867;  Shinn  v.  Com.,  32 
Grat  (Va.)  880. 

To  convict  the  State  relied  on  the  evi- 
dence of  Bums,  to  the  effect  that  De  Berry, 
a  colored  man,  and  a  professional  rug  and 
carpet  cleaner  in  the  City  of  Huntington, 
had  applied  to  him,  the  secretary  and  treas- 
urer of  certain  corporations,  for  the  job  of 
cleaning  some  rugs  in  the  offices  of  said  com- 
panies, then  in  his  charge,  and  that  Bums 
had  agreed  with  De  Berry  that  he  should 
get  one  of  the  rugs  after  6  o^clock,  P.  M.,  of 
the  same  day,  and  clean  and  return  it  before 
office  hours  the  next  morning,  and  if  his 
work  should  prove  satisfactory  he  was  then 
to  get  the  other  rugs  and  clean  and  return 
them,  all  for  the  price  of  three  dollars.    The 
State  also  showed  by  Bums  and  other  wit- 
nesses,  that  about  6   o'clock   that  evening 
defendant  got  all  three  rags  from  the  offices 
of  these  companies,  and  with  the  assistance 
of  the  elevator  boy  took  them  down  on  the 
elevator  to  the  ground  floor,  and  out  on 
the  sidewalk  at  the  entrance  of  the  office 
bnilding,  where  he  left  them,  to  go  to  a  near- 
by stable  kept  by  Womeldorff  to  get  a  trans- 
fer to  haul  them  to  his  place  of  business,  and 
where  he  also  lived;    that  afterwards,  the 
same  evening,  defendant  offered  to  sell  the 
rngs  first  to  Womeldorff,  then  to  a  saloon 
keeper,  and  also  to  a  druggist  in  the  vicinity 
of  the  building  where  he  had  the  rugs,  but 
that  neither  of  the  offers  was  accepted,  and 
the  rugs  were  not  sold,  and  that  when  arrest- 
ed, defendant  told  the  police  officer  where  he 
had  gotten  the  rugs  and  for  what  purpose, 
and  that  he  was  taking  them  home  to  clean 
them,  and  to  return  them  to  the  owner  the 
next  morning  as  he  had  agreed. 

Defendant  in  his  own  behalf  swore  that 
his  agreement  with  Burns  was  to  take  all 
mree  rugs  at  the  same  time,  and  clean  and 
return  them  the  next  morning  for  the  one 
stipulated  price  of  three  dollars;  and  that 
after  removing  the  mgs  to  the  sidewalk,  not 
being  able  to  get  a  transfer  he' returned  to 
the  rugs  on  the  sidewalk,  and  afterwards 
carried  them  one  by  one  to  Womeldorff's 
stable,  and  later  in  the  evening  returned  to 
tlie  stable  and  got  one  of  the  rugs  on  his 
eboolder  and  started  up  the  alley  towards 
liiB  home  or  place  of  business,  when  he  was 
Immediately  arrested  by  a  policeman,  to 
^wiiom  Womeldorff  had  given  information  of 
Uh  suspicions  that  something  was  wrong 
ywttt  defendant's  action,  and  was  taken  to 


police  headquarters  adjoining  or  near  Womel- 
dorff's stable,  where  the  rugs  were  also  taken, 
and  left  until  they  were  claimed  by  Bums 
the  following  morning. 

The  evidence  of  the  State  and  of  De  Berry 
shows  conclusively  that  De  Berry  was  quite 
drunk,  so  much  so  that  he  was  scarcely  able 
to  walk  straight,  and  De  Berry  swears  that 
his  proposals  to  sell  the  rags  were  in  jest, 
to  use  his  own  language,  that  he  was  "just 
kidding,"  and  acting  as  a  man  In  his  condi- 
tion was  likely  to' act;  that  if  he  had  wanted 
to  steal  the  rugs  he  had  plenty  of  opportuni- 
ties to  do  so,  and  would  not  have  gone  about 
the  police  station  to  accomplish  his  object; 
that  he  had  no  intention  of  selling  the  rugs, 
would  not  have  sold  them  if  his  proposals 
had  been  accepted,  but  intended  to  perform 
his  contract  and  take  the  rugs  back  to  the 
offices  where  he  got  them  the  next  morning. 
This  is  substantially  all  the  evidence  in  the 
case. 

[2]  The  first  point  of  error  is  that  the  alle- 
gata and  probata  do  not  agree,  the  allegation 
of  the  indictment  being  that  the  rags  al- 
leged to  have  been  stolen  were  the  property 
of  B.  B.  Bums,  and  the  proof  that  they  be- 
longed to  the  two  corporations,  of  which 
Bums  was  secretary  and  treasurer.  But  the 
proof  is  that  at  the  time  of  the  alleged  of- 
fense the  actual  or  constraetlve  possession 
of  the  property  was  in  Bums  alleged  to  be 
the  owner  thereof.  This  is  sufficient. 
Wherefore  no  variance.  State  v.  Chambers^ 
22  W.  Va.  779,  46  Am.  Rep,  660;  State  t. 
Heaton,  23  W.  Va.  778. 

[3]  The  next  point  is  that  the  court  below 
erred  in  giving  State's  instructions  numbers 
1  and  4,  the  only  Instractions  given  at  the  in- 
stance of  the  State.  Number  1,  was  predicat- 
ed on  the  theory  that  Bums  had  given  De 
Berry  right  to  move  only  one  of  the  rags; 
number  4,  based  on  defendant's  evidence,  that 
he  had  been  given  the  right  to  remove  all 
three  rugs.  The  first  told  the  Jury  that  if 
defendant  moved  the  three  rugs  and  took  and 
carried  them  away,  and  tried  to  sell  them, 
they  should  find  him  guilty,  and  if  of  the 
value  of  more  than  twenty  dollars,  guilty  of 
grand  larceny.  The  fourth  told  the  Jury  that 
if  De  Berry  was  entrusted  with  the  rugs  to 
dean  them  and  for  that  purpose  alone,  and 
tried  to  sell  them  and  exercised  acts  of  own- 
ership over  them,  though  he  did  not  sell 
them,  he  was  guilty  of  embesszlement  and 
they  should  so  find. 

We  think  eadi  of  these  instractions  is  bad, 
and  that  they  call  for  reversal,  as  they  both 
omit  the  very  imp<Hrtant  element  of  intent  to 
steal  or  embezzle,  and  therefore  ignore  the 
theory  of  defendant  covered  by  his  testimony, 
that  his  proposals  to  sell  were  In  Jest  and 
without  any  intent  whatever  of  wrongfully 
or  unlawfully  selling  the  ruga  In  State  v. 
Moyer,  68  W.  Va.  140,  62  S.  B.  30,  6  Ann. 
Gas.  844p  this  court  held,  point  two  of  the 
syiiabos,  among  other  things*  that  in  em- 
bezriement  it  is  necessary  to  show  that  the 
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convefslon  of  the  property  was  with  Intent 
to  deprive  the  owner  thereof.  In  3  Brick- 
wood's  Sackett  on  Instructions,  section  4591, 
it  Is  said: 

"Embezzlement  is  the  fraudulently  removing 
and  secreting  of  money  or  personal  property 
with  which  the  party  has  been  intrusted,  for  the 
purpose  of  applying  it  to  his  own  use." 

In  section  4592,  of  the  same  work,  It  is 
said  that,  If  the  jury  is  Instructed  to  find 
a  certain  way  all  elements  must  be  included. 
And  the  author  refers  to  an  Instruction  dis- 
posed of  in  Higbee  v.  State,  74  Neb.  831,  104 
N.  W.  748,  which  was  there  condemned  be- 
cause it  omitted  to  cover  the  element  of 
intent  Under  the  authorities  we  think  the 
Instructions  under  consideration  are  clearly 
bad  and  should  have  been  rejected  as  not 
fully  covering  the  law  governing  the  case. 

[6]  Besides  these  objections  to  State's  in- 
structions, It  is  very  doubtful  whether  if  oth- 
erwise good,  they  are  justified  by  the  evi- 
dence. To  be  guilty  of  embezzlement,  one 
must  "convert"  to  his  own  use  the  money  or 
goods  entrusted  to  his  care.  The  statute 
uses  the  word  "convert"  What  will  amount 
to  such  conversion?  It  will  be  noted  that 
the  time  for  defendant  to  return  the  rugs  had 
not  expired.  They  were-  not  to  be  delivered 
until  the  next  morning.  That  was  his  con- 
tract He  proposed  to  sell  the  rugs,  but  had 
not  done  so.  He  had  stored  them  in  Womel- 
dorfTs  stable,  and  this  is  the  only  evidence 
in  any  way  tending  to  show  conversion,  or 
intent  to  deprive  the  owner  of  his  property. 
See  Penny  v.  State,  88  Ala.  105,  7  South.  60. 
Many  definitions  of  conversion  are  found  in 
the  books.  2  Words  and  Phrases,  1562  et 
seq. ;  1  Words  and  Phrases  (2d  Series)  1030 
et  seq.  The  most  comprehensive  of  these 
definitions,  and  perhaps  the  most  accurate,  is 
found  In  1  Bouvier's  Law  Diet  (Rawle's  3d 
Revision)  668,  and  in  Black's  Law  Diet.  (2d 
Ed.)  267,  as  follows: 

"An  unauthorized  assumption  and  exercise  of 
the  right  of  ownership  over  goods  or  personal 
chattels  belonging  to  another,  to  the  alteration 
of  their  condition  or  the  exclusion  of  the  owner's 
right" 

Does  the  evidence  bring  defendant's  acts 
clearly  within  this  definition  of  conversion? 
We  do  not  think  it  does.  But  the  evidence 
may  be  dlfiTerent  on  another  trial  and  we 
ought  not  conclude  the  State  perhaps  by  any 
further  comment  on  the  sufficiency  of  the  evi- 
dence. 

[4]  Error  Is  also  assigned  In  the  refusal  of 
the  court  to  give  defendant's  Instructions 
numbered  1,  2,  4,  5,  and  6.  We  have  exam- 
ined these  Instructions  and  are  of  opinion 
that  they  are  bad  and  were  properly  reject- 
ed. With  respect  to  the  first  and  second, 
it  was  not  necessary  that  defendant  should 
have  intended  at  the  time  of  taking  the  rugs 
to  deprive  the  owner  of  them,  but  if  after 
obtaining  them  he  conceived  the  purpose  and 
intent  to  unlawfully  appropriate  them  to 
his  own  use,  and  did  convert  them  withip  the 


meaning  of  our  statute,  the  crime  was  com- 
plete, although  he  may  not  have  succeeded  in 
getting  away  with  the  goods.  With  respect 
to  Instruction  number  4,  it  Is  not  necessary 
in  cases  of  embezzlement  that  defendant 
should  have  been  guilty  of  trespass  in  remov- 
ing personal  property  in  the  first  instance,  if 
after  obtaining  possession  thereof  lawfully 
he  conceived  the  Intent  and  purpose  to  de- 
prive the  owner  thereof,  and  effected  a  con- 
version of  the  goods,  his  crime  was  complete. 
With  respect  to  instructions  numbers  5  and  6, 
they  did  not  properly  state  the  law  relating 
to  proof  of  ownership,  already  referred  to, 
and  were  properly  rejected. 

For  the  errors  noted  we  are  of  opinion  to 
reverse  the  judgment,  and  to  award  defend- 
ant a  new  trial 
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STATE  V.  KOCH.     (No.  2740.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  16,  1915.) 

(8yllahu9  hy  the  CourtJ 

"L  IwcEST   ^=>13— EvinsNCE— Pabentagi  or 
Child. 

Where  on  the  trial  of  one  indicted  for  in- 
cest with  his  daughter,  the  State  relies  on  and 
attempts  to  prove  by  her  the  birth  and  parent- 
age 01  her  child,  and  to  impute  the  same  to  de- 
fendant, as  inculpating  facts  or  circumstances 
tending  to  show  ffuilt,  the  evidence  is  mateml 
and  relevant,  and  is  properly  admitted  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Incest, 
Cent.  Dig.  §  11;    Dec.  Dig.  «?=»13.] 

2.  Witnesses  ^=s»268,  879-<hios8-EzAMiifA- 
Tio  N— Impeachment— Found  ATioN . 

Where  on  such  trial  the  daughter,  as  pros- 
ecutrix,  is  permitted  to  give  in  evidence  to  the 
jury  the  fact  of  the  birth  of  her  child  and  to 
impute  its  parentage  to  her  father,  she  is  sub- 
ject to  cross-examination  thereon,  and  it  is 
error  to  deny  defendant  the  right  to  such  cross- 
examination,  and  the  foundation  being  laid 
therefor  she  is  liable  also  to  be  impeached  b7 
showing  that  she  has  made  contradictory  state- 
ments in  relation  thereto  on  other  occasiona 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §1  931-948,  969,  1209.  1220-1222, 
1247-1256;    Dec.  Dig.  <S=»268,  379.] 

3.  Criminal  Law  ^=5>785,  789— iNSTBacnoNS 
—Witnesses— Cbedib  iLiTY. 

Instructions  to  the  jury  given  and  refused, 
and  presenting  no  new  or  novel  propositions, 
considered  and  disposed  of  on  the  several  as- 
signments of  error  relating  thereto,  upon  the 
principles  enunciated  in  points  one  and  two  of 
this  syllabus,  and  on  other  familiar  legal  rules 
and  principles. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  1774.  1776-1781.  184(>- 
1849,  1861,  1880,  1889-1894,  1904-1922,  1960, 
1967;  Dec.  Dig.  «&=>785,  789.] 

Error  to  Circuit  Court,  Jackson  County. 

A.  E.  Koch  was  convicted  of  incest,  and 
brings  error.  Reversed,  and  new  trial 
awarded. 

Stone  &  Wolfe,  of  Ripley,  for  plaintiff  in 
errQr.  A.  A.  Lilly,  Atty.  Gen.,  and  John  B. 
Morrison  and  J.  E.  Brown,  Aast  Attys.  Gen., 
for  the  State. 


4^s>FoT  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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MILLEB,  J.  Defendant  was  indicted,  and, 
on  the  uncorroborated  evidence  of  the  prose- 
cuting witness,  a  married  daughter,  con- 
victed of  incestuous  sexual  Intercourse  with 
her,  and  by  the  judgment  complained  of  was 
sentenced  to  serve  a  term  of  two  years  im- 
prisonment In  the  state  penitentiary. 

The  first  point  of  error,  in  logical  sequence, 
relied  on  for  reversal,  is  that  the  court  be- 
low, over  defendant's  objection,  permitted  the 
State  to  prove  by  the  prosecutrix  that  about 
two  months  before  her  marriage,  which  oc- 
curred May  27,  1911,  she  became  pregnant, 
and  that  the  defendant,  her  father,  was  the 
father  of  her  child ;  ahd  that  after  allowing 
this  evidence  to  go  to  the  Jury  the  court  had 
erred  in  other  particulars  in  relation  there- 
to, namely,  first,  in  denying  defendant's  mo- 
tion to  strike  out  witness'  testimony  relating 
to  the  paternity  of  the  child;  second,  in 
denying  defendant  the  right  to  cross-examine 
her  In  relation  thereto,  and  particularly 
whether  prior  to  her  marriage  and  about  the 
time  of  her  conception  witness  had  not  had 
sexual  intercourse  with  her  husband;  and, 
third,  and  as  a  foundation  ior  contradiction, 
whether  she  had  not  stated  to  the  justice  be- 
fore whom  and  at  the  time  she  sued  oat  the 
warrant  against  defendant  that  about  two 
months  before  her  marriage  she  had  had 
sexual  intercourse  with  her  husband ;  fourth, 
in  refusing  to  permit  defendant  to  prove  by 
said  justice  such  contradictory  statement  by 
the  prosecutrix. 

These  latter  points  are  for  the  most  part 
dependents  upon  the  question  Involved  in 
the  first  point,  namely,  whether  the  parentage 
ot  the  child,  as  evidencing  one  of  the  alleg- 
ed incestuous  intercourses  proven  by  the 
proeeoatrix,  was  material  and  relevant  evi- 
dence? If  it  was,  as  the  court  below  seems 
to  have  concluded,  first,  by  admitting  the 
evidence  over  objection,  and  second,  by  re- 
fusing to  strilse  it  out,  it  follows  as  a  matter 
ot  course  that  the  witness  was  subject  to 
cross-examination  on  that  question,  and  to 
be  impeached  as  proposed  by  defendant.  If 
not  material  and  relevant  the  court  erred  in 
admitting  the  evidence,  and  also  in  denying 
tlie  motion  of  defendant  to  strike  it  out 

LI]  The  main  question  then,  is,  was  the 
paternity  of  the  child  a  fact  material  and 
relevaiijt  to  the  issue?    When  such  fact  does 
not  involve  the  question  of  the  guilt  or  in^ 
nocence  of  the  accused  we  do  not  think  it  is 
material,   for   the   accused   may   be  proven 
guilty    regardless   of    the    qoiestion    of    the 
paternity  of  the  child  bom  to  the  woman. 
KlidwelL  v.   State,   63   Ind.   384 ;    Mathis  v. 
Com.   (Ky.)  13  S.  W.  360.     But  where  the 
State  relies  on,  and,  as  in  this  case,  attempts 
to  prove  the  parentage  and  birth  of  the  child 
and  to  impute  the  same  to  defendant,  and  as 
tncnlpating  facts  and  circumstances  tending 
to   sbow  guilt,  we  think  the  evidence  then 
tieoomes  material  and  relevant  and  is  prop- 
erly  admitted.     If  the  child  was  conceived 


out  of  wedlock,  as  the  witness  swore,  its 
birth,  seven  months  after  marriage,  was 
evidence  of  illicit  Intercourse  with  some  one, 
and  if,  as  she  swore,  that  intercourse  was 
with  her  father,  he  was  guilty  of  the  crime 
of  Incest  charged.  True,  she  testified  to 
other  acts  of  intercourse  with  defendant  be- 
fore and  after  her  marriage,  and  if  her  evi- 
dence was  worthy  of  belief,  he  could  have 
been  found  guilty,  independently  of  the  evi- 
dence respecting  the  particular  offense,  re- 
sulting in  pregnancy,  and  birth  of  her  child. 
But  for  ought  we  know,  the  jury  may  have 
disbelieved  her  as  to  the  other  acts,  or  were 
unduly  Influenced  by  the  one  Imputing  the 
child  to  him,  and  thereby  prejudicing  him. 
So  we  think  the  court  did  not  err  in  admit- 
ting the  evidence  of  the  paternity  and  birth 
of  the  child.  It  was  material  and  relevant 
for  the  purposes  indicated.  Swisher  v. 
Malone,  31  W.  Va.  442,  447,  7  S.  B.  439; 
Harris  v.  State,  64  Tex.  Cr.  R.  594,  144  S. 
W.  232;  Stote  v.  Hurd,  101  Iowa,  391,  70 
N.  W.  613 ;  Kilpatrick  v.  State,  39  Tex.  Cr. 
B.  10,  44  S.  W.  830;  Bowen  v.  Reed,  103 
Mass.  46;  Ronan  v.  Dugan,  126  Mass.  176; 
Eddy  T.  Gray,  4  Allen  (Mass.)  435;  Sabins 
V.  Jones,  119  Mass.  167. 

True  some  of  these  cases  are  bastardy 
cases,  not  cases  of  incest ;  but  when  the  fact 
of  parentage  is  offered  as  evidence  of  incestu- 
ous acts,  it  becomes  material,  and  the  wit- 
ness giving  the  evidence  is  subject  to  cross- 
examination  and  to  be  impeached  thereon. 
Generally  the  cros&examinatlon  may  be 
coextensive  with  the  material  evidence  given 
in  chief,  and  should  only  be  limited  thereby. 
State  V.  Hatfield,  48  W.  Va.  561,  37  S.  B. 
626;  State  v.  Carr,  65  W.  Va.  81,  63  S.  a 
766. 

[2]  On  the  question  of  laying  the  founda- 
tion for  impeaching  the  prosecutrix,  we  think 
it  was  competent  for  defendant  on  cross- 
examination  to  ask  her  whether  at  the  time 
of  swearing  out  the  warrant  against  her 
father  she  had  not  stated  to  the  justice  that 
about  two  months  before  her  marriage  she 
had  had  sexual  intercourse  with  Alexander 
who  afterwards  became  her  husband.  If  she 
admitted  this  fact  such  admission  would 
certainly  have  weakened  her  evidence  given 
in  chief;  if  she  denied  it,  the  evidence  of 
the  justice  that  she  had  made  such  statement 
to  him,  would  have  contradicted  her.  So 
we  think  the  rulings  of  the  court  both  in 
denying  the  cross-examination,  and  in  reject- 
ing the  evidence  of  the  justice,  as  proposed  by 
defendant,  were  erroneous  and  prejudicial 
to  defendant.  The  l^v  is  well  settled  that 
a  witness  may  be  impeached  by  proving  that 
on  another  occasion  he  made  statements  in- 
consistent with  or  contradicting  his  state- 
ments on  the  trial,  if  those  statements  be 
materiaL  State  v.  Goodwin,  32  W.  Va.  177, 
9  S.  EJ.  85.  And  though  collateral,  if  made 
in  chief,  the  rule  is  that  the  witness  may 
be  cross-examined  and  impeached  thereon. 
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Forde  ▼.  Com.,  16  Grat  (Va.)  547;  2  \^g- 
more  on  Evidence,  sections  1020-1023. 

[8]  Defendant  also  points  out  alleged  er- 
rors in  the  giving  and  refusing  of  instruc- 
tions. First,  it  is  complained  that  State's 
Instruction  number  1,  on  the  subject  of  rea- 
sonable doubt,  is  erroneous  in  its  concluding 
sentence  that  such  doubt  ''must  be  serious 
and  substantial  in  order  to  warrant  acquit- 
tal.** An  instruction  in  the  same  form  and 
using  the  objectionable  word  "serious"  was 
approved  in  State  v.  Staley,  45  W.  Va.  7»7, 
32  S.  B.  198.  We  see  no  error  in  this  instruc- 
tion. 

State's  instruction  number  2,  is  complained 
ol  It  advises  the  jury,  that-  relationship  of 
the  witnesses  to  defendant,  their  interest  In 
the  result  of  the  case,  their  temper,  feelings, 
bias,  if  any,  their  demeanor  on  the  stand, 
their  intelligence,  Ac,  are  proper  coneddera- 
tions  in  determining  the  weight  and  credibil- 
ity to  be  given  their  testimony.  The  criticism 
is  not  that  the  instruction  is  not  good  in  law, 
but  that  it  was  liable  to  mislead  the  jury, 
and  discredit  the  witnesses  for  defendant 
But  it  is  not  limited  to  defendant's  witnesses. 
It  dearly  includes  the  witness  for  the  State, 
related  to  defendant  as  daughter.  It  is  not 
a  binding  instruction,  and  we  find  no  error  in 
it,  or  in  its  application  to  the  case. 

State's  instruction  number  5,  complained  of, 
also  on  reasonable  doubt,  was  approved  in 
State  V.  Bickle,  53  W.  Va.  599,  45  S.  B.  917, 
and  we  find  no  error  therein. 

State's  instruction  number  6;  telling  the 
jury,  on  the  issues  made  by  the  evidence,  that 
the  paternity  of  the  child  of  the  prosecutrix, 
was  an  immaterial  fact,  ia  erroneous,  and 
should  have  been  rejected.  The  State  by  in- 
troducing the  fact,  and,  by  reference  to  time, 
place  and  circumstance,  imputing  the  pater- 
nity of  the  child  to  defendant,  and  as  among 
the  inculpating  facts  and  circumstances,  made 
the  fact  a  material  issue  on  the  trial,  and 
it  should  not  have  been  ruled  out  by  an  in- 
struction to  the  jury. 

There  was  no  reversible  error  In  rejecting 
defendant's  instruction  number  4.  It  was 
sufficlentiy  covered  by  his  instruction  number 
10,  given.  Defendant's  instruction  number  6, 
we  think  was  erroneously  rejected.  As  the 
question  of  the  paternity  of  the  diild  of  pros- 
ecutrix was  made  an  issue  by  the  evidence  of 
the  State^  as  we  have  decided,  defendant  waa 


entitied  to  have  the  Jury  told,  as  proposed  by 
the  instruction,  that  on  the  question  of  pater- 
nity, they  should  consider  any  evidence  In 
the  case  showing  or  tending  to  show  the  ab- 
sence of  likeness  to  defendant. 

We  think  defendant  was  also  entitled  to  his 
instruction  number  9,   rejected.     The  first 
part,  telling  the  jury,  in  substance,  that  to 
Justify    conviction    the    inculpating    facts 
must  be  inconsistent  with  the  innocence  of 
the  accused,  and  incai»able  of  explanation  la 
any  reasonable  hypothesis  than  that  of  guilt, 
was  given ;  but  the  court  rejected  the  rest  of 
the  instruction  which  would  have  told  the 
jury  that  in  considering  the  supposed  incnl- 
pating  facts,  testified  to  by  the  State's  only 
witness,  they  should  take  into  consideration 
the  motives  which  may  have  induced  her  to 
make  the  complaint  against  her  father  and 
the  influence  to  the  same  end  which  may 
have  been  exercised  over  her  by  her  husband, 
in  connection  with  the  several  demands  pre- 
viously made  by  them  upon  defendant  for 
money  and  at  the  time  of  making  the  charges 
ilgalnst  him,  and  that  if  upon  conaideratloB 
of  these  fttcts  and  of  all  the  other  facts  and 
circumstances  shown  In  evidence  they  should 
oitertain  reasonable  doubt  as  to  the  guilt  of 
defendant,  it  would  be  their  duty  to  find  him 
not  guilty.    We  think  defendant  was  entitled 
to  the  whole  of  this  instruction.    State's  In- 
struction number  8,  did  not  cover  fully  tbe 
subject    It  simply  told  the  Jury  that  If  on 
the  evidence  they  believed  defendant  guilty 
beyond  reasonable  doubt,  they  should  so  find, 
although  they  might  further  believe  the  pros- 
ecutrix and  her  husband  at  the  time  <tf  ac- 
cusing defendant  of  the  4)frense,  had  demand- 
ed large  sums  of  money  from  him.    The  mo- 
tives of  witnesses  are  always  proper  to  be 
considered  by  the  jury  In  weighing  their  evl* 
dence.    The  instruction  was  not  bad  as  cm 
singling  out  and  giving  undue  prominence  to 
unoontndling  facts  and  drcnmstances  in  tbe 
case.    Bice  v.  Wheeling  Bleetrical  Co.,  62  W. 
Va.  685,  692,  608,  59  S.  Bl  626. 

As  the  Judgment  will  have  to  be  reversed 
for  the  errors  already  pointed  out,  it  becomes 
unnecessary,  if  not  improper,  to  consider  on 
the  motion  for  a  new  trial,  the  wel^t  and 
sufildency  of  the  evidence  to  suslrain  the 
verdict  For  the  erron  pointed  out,  the 
judgment  will  be  reveieed  and  a  new  trial 
will  he  awarded  defendant 
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BORDEN  BRICK  &  TILE  GO.  ▼.  PULLEIY 

et  al. 

Appeal  of  KINO  LUMBER  CO. 

(No.  146.) 

(Supreme  Court  of  North  Carolina.    March  10, 

1915.) 

!•  BixoHAnics'  Liens  ^=s>61  ~  Statutes  ^ 

OONSTBUCTION. 

Under  Revisal  1906,  ff  2019-2021,  giYing 
liens  to  materialmen  supplying  materials  for 
the  erection  of  a  building,  requirins  notice  to 
the  owner  contracting  for  the  building  before 
settlement  with  the  contractor,  etc.,  only  a  ma* 
terialman,  furnishing  materials  for  a  building 
to  some  one  hayin|p  a  contract  relation  to  the 
work,  acquires  a  lien. 

[Ed.  Note.— For  other  cases,  eee  Mechanics' 
Liens,  Cent.  Dig.  ||  77,  78 ;   Dec  Dig.  «=>61.] 

2-  Mecuanics'  Lisnb  «=»97  —  Statutes  — 

conbtbuction. 

A  Uen  arising  under  Revisal  1905,  ||  2019- 
2021,  arises  by  substituting  the  claimant  to  the 
rights  of  the  contractor,  enforceable  against  any 
sums  which  may  be  due  from  the  owner  at  the 
time  of  notice,  or  which  are  subsequently  earned 
under  the  contract,  and  one  having  a  lien  may 
enforce  it,  regardless  of  the  state  of  the  account 
between  the  contractor  and  the  subcontractor 
contracting  with  the  lien  claimant 

[JBd.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  |  129 ;   Dec.  Dig.  «=s>97.] 

3.  Mechanics'  Liens  ^=s>305  —  Statutes  — 

oonstbuction. 

Where  a  Uen  claimant  under  Revisal  1905, 
S<  2019-2021,  has  obtained  the  sum  due  from 
the  owner  to  the  contractor,  the  contractor, 
not  guilt/  of  any  breach  of  duty,  is  not  person- 
ally liable. 

[E^d.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  i  636;    Dec  Dig.  <S=»305.] 

'  Appeal  from  Superior  Court,  Wayne  Coun- 
ty;  Connor,  Judge. 

Action  by  the  Borden  Brick  ft  Tile  Compa- 
ny against  U  O.  Pulley  and  others.  From  a 
Judgment  for  plaintiff,  defendant  King  Lum- 
ber Company  appeals.  Modified  and  af- 
firmed. 

ClTil  action  to  enforce  materialman's  lien. 
On  the  hearing  it  was  made  to  appear  that, 
In  1912,  the  defendant  Y.  M.  C.  A.,  contract- 
ed with  the  King  Lumber  Company  to  build 
tbem  a  hall  or  home  in  the  dty  of  Raleigh, 
at  the  contract  price  of  $44,767.48,  and  that, 
in  Joly,  1913,  the  said  lumber  company  sub- 
let the  contract  for  the  brick,  stone,  and  ce- 
ment work  to  L.  O.  Pulley,  for  the  sum  of 
$12,700,  to  be  paid  85  per  cent  of  the  value 
of  material  and  labor  in  any  one  month,  to 
be  paid  by  the  15th  of  the  following  month 
and  the  remainder  on  final  completion  and 
inspection  of  the  work.  The  contract  of  Pul- 
ley, as  stated,  obligated  said  Pulley  to  fnr^ 
nisli  labor  and  material  to  do  all  masonry  of 
every  description,  including  plain  and  rein- 
forced concrete  work  and  brick  work,  ex- 
cept that  the  cut  stone  was  to  be  furnished 
by  the  King  Lumber  Company.  That  the 
plaintiff,  under  contract  with  K  O.  Pulley, 
sapplied  him  with  brick,  which  were  used 
in    said  building,  to  the  amount  of  $3,353, 


and  on  the  Slat  of  January,  1913,  there  wae 
a  balance  due  on  said  account  of  $1,S98, 
which  the  defendant  Pulley  failed  to  pay, 
and  plaintiff  thereupon  served  notice  in  prop- 
er form  on  the  defendant  the  Y.  M.  C.  A.  and 
on  the  King  Lumber  Company,  claiming  a 
lien  on  said  building  for  the  amount  due  for 
said  material  pursuant  to  the  statute.  That 
at  the  time  of  the  said  notice,  given  and  re- 
ceived, there  was  due  from  the  Y.  M.  C.  A., 
the  owner  of  the  building,  to  the  King  Lum- 
ber Company,  the  sum  of  $1,898,  which  sum, 
having  been  attached  by  the  plaintiff  in  this 
cause,  has  been  paid  into  the  court,  subject 
to  the  judgment  to  be  entered  herein,  and  a) 
the  time  of  said  notice  the  balance  due  and 
to  become  due  on  the  contract  from  the  King 
Lumber  Company  to  L.  O.  Pulley  wasv  $1,- 
669.87.  That  after  the  notice  served  upon 
contractor  the  EClng  Lumber  Company  paid 
L.  O.  Pulley  the  sum  of  $1,401.32,  leaving  a 
balance  stiU  due  and  owing  from  the  King 
Lumber  Company  to  said  Pulley  of  $268.55. 
There  was  evidence  offered  on  the  part  of 
the  King  Lumber  Company  to  the  effect  that, 
at  the  time  it  received  the  notice  from  plain- 
tiff, in  January,  1913,  it  had  paid  to  L.  O. 
Pulley  all  that  was  then  due  him  under  the 
contract  for  brickwork,  and  that  the  $1,401.- 
82  was  for  money  sQbsequently  earned  by 
said  Pulley  under  the  contract,  and  was  for 
concrete  and  cement  work  done  under  said 
contract,  after  the  receipt  of  said  notice. 

It  was  contended  for  plaintiff  that,  on  the 
facts  in  evidence,  the  said  L.  O..  Pulley  acted 
as  agent  of  the  principal  contractor  in  mak- 
ing these  purchases,  rendering  such  contrac- 
tor directly  liable  for  the  whole  amount; 
and,  if  not,  that,  if  Pulley  was  subcontractor, 
the  entire  amount  could  be  collected  under 
the  statutes  applicable  to  and  controlling  the 
subject — both  positions  being  controverted  by 
the  King  Lumber  Company. 

The  jury  rendered  the  following  verdict; 

"(1)  Was  L.  O.  Pulley,  at  the  jtime  of  the  in- 
stitution of  this  action,  and  Ib  he  now,  a  non 
resident  of  North  Carolina?    Answer:    Tes. 

"(2)  In  what  sum,  if  any,  is  L^  O.  Pulley  in- 
debted to  plaintiff?  Answer:  $1,898.00,  and 
interest  from  January  3,  1913. 

*'(3)  Was  defendant  Lw  O.  Pulley  subcontrac- 
tor or  agent  of  defendant  King  Lumber  Com- 
pany?    Answer:    Subcontractor. 

"(4)  In  what  sum,  if  any,  was  King  Lumber 
Company  indebted  to  Ia  0.  Pulley  under  con- 
tract on  January  3, 1913?    Answer :  $1,669.87. 

"(5)  Did  defendant  Kimr  Lumber  Company 
pay  any  sum  to  defendant  Pulley  under  its  con- 
tract with  him  after  plaintiflF  notified  King 
Lumber  Company  of  its  claim  for  material  fur- 
nished to  L^  O.  PuUey?    Answer:   Tes.  ' 

^'(6)  In  what  sum,  if  any,  is  King  Lumber 
Company  indebted  to  plaintiff  for  material  fur- 
nished to  defendant  PuUey?  Answer:  $1,669.- 
87,  and  interest  from  January  3,  1913.*' 

Judgment  on  verdict  for  plaintiff  against 
L.  O.  Pulley  for  $1,898,  and,  among  other 
things,  applying  the  $1,898  du^  the  contractor 
from  Y.  M.  C.  A.  to  the  judgment  recovered 
against  L.  O.  Pulley,  and  judgment  against 
the  King  Lumber  Company  for  $1,669.87,  to 
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be  applied  In  discharge  of  the  judgment 
against  L.  O  Pulley  and  of  the  lien  against 
the  Y.  M.  O.  A.  building.  Defendant  the 
King  Lumber  (Company  excepted  and  appeal- 
ed, assigning  for  error,  chiefly,  the  refusal  to 
nonsuit  plaintiff  on  motion  made  in  apt 
time;  second,  for  certain  specified  errors  in 
the  judgment  as  rendered. 

Dortch  &  Barham,  of  Qoldsboro,  for  appel- 
lant Langston,  Allen  &  Taylor,  of  (Qolds- 
boro, and  Pace  &  Boushall,  of  Raleigh,  for 
appellee. 


HOEB,  J.  The  statutes  of  this  state,  nota- 
bly Revisal,  (§  2019,  2020,  and  2021,  provide 
for  a  lien 'on  the  property  in  favor  of  sub- 
contractors, laborers,  and  materialmen  sup- 
plying material  for  the  erection,  repair,  or 
alteration  of  a  building,  when  they  come 
within  certain  conditions  and  give  the  no- 
tices contemplated  and  required  by  the  law, 
and  enforceable  to  an  amount  not  to  exceed 
the  sum  due  from  the  owner  at  the  time  of 
notice  given.  Section  2019  gives  the  lien  to 
all  subcontractors  and  laborers  who  are  em- 
ployed to  furnish,  or  who  do  furnish,  ma- 
terial for  the  building,  etc.  Section  2020  pro- 
vides that  any  subcontractor,  laborer,  or  ma- 
terialman, who  claims  a  lien  as  provided  in 
the  preceding  section,  may  give  notice  to  the 
owner  or  lessee  of  the  real  estate,  who  makes 
the  contract  for  the  building  or  Improvement 
at  any  time  .before  settlement  with  the  con- 
tractor, and  if  the  said  owner  or  lessee  shall 
refuse  or  neglect  to  retain  out  of  the  amount 
due  the  contractor  under  the  contract  as 
much  as  shall  be  due  or  claimed  by  the  sub- 
contractor, laborer,  or  materialman,  the  lat- 
ter may  proceed  to  enforce  his  lien,  and, 
after  notice  given,  no  payment  to  the  con- 
tractor shall  be  a  credit  on  or  discharge  of 
the  lien  herein  provided.  In  section  2021  a 
contractor  for  building,  altering,  or  repair- 
ing of  a  building,  eta,  is  required  to  furnish 
the  owner  or  his  agent,  before  receiving  any 
part  of  the  contract  price,  an  itemized  state- 
ment of  the  amount  owing  to  any  laborer, 
mechanic,  or  artisan,  employed  by  such  con- 
tractor, architect,  or  other  person,  or  to  any 
person  for  material  furnished,  and,  on  de- 
livery of  such  itemized  statement,  it  becomes 
the  duty  of  the  owner  to  retain  a  sufficient 
amount  to  satisfy  these  claims.  And  it  is 
further  provided  that,  if  the  contractor  fails 
to  comply  with  this  requirement,  any  laborer, 
mechanic,  artisan,  or  person  furnishing  ma- 
terials may  furnish  to  such  owner  or  his 
agents  an  itemized  statement  of  the  amount 
due  to  such  laborer,  mechanic,  or  artisan 
employed  by  such  contractor,  etc.  And  the 
section  provides,  further,  that  any  person 
may  furnish  to  such  owner  or  his  agents  an 
itemized  statement  of  the  amount  due  him 
for  materials  furnished  for  such  purposes, 
and,  on  delivery  of  such  notice  to  such  own- 
er or  his  agent*  the  person  giving  the  same 


shall  be  entitled  to  all  the  liens  and  benefits 
conferred  by  this  section,  or  by  any  other 
law  of  this  state,  in  as  full  aud  ample  a 
manner  as  though  the  statement  had  been 
furnished  by  the  contractor,  architect,  or 
other  person. 

[1,2]  From  a  careful  perusal  of  the  stat- 
ute, it  will  appear  that  it  is  not  every  claim- 
ant whose  material  has  been  used  in  a  build- 
ing that  is  entitled  to  a  lien,  but,  unless  he 
is  a  laborer  or  mechanic,  supplying  materi- 
al, and  who  Is  given  a  lien  by  the  express 
provision  of  section  2019,  a  material  or  lum- 
ber man  in  the  strict  sense  of  the  term,  who 
claims  a  lien  under  the  provisions  of  sec- 
tions 2020  and  2021,  will  only  be  entitled 
thereto  when  he  supplies  material  for  the 
building  to  some  one  having  contract  relation 
to  the  woi^  And,  where  such  lien  arises 
under  the  provisions  of  the  statute,  it  does 
so  by  substituting  the-  claimant  to  the  rights 
of  the  contractor,  enforceable  as  stated, 
against  any  and  all  sums  which  may  be  due 
from  the  owner  at  the  time  of  notice  given 
or  which  are  subsequently  earned  under  the 
terms  and  stipulations  of  the  contract  In 
well-coasidered  cases  it  is  said  to  amount  to 
an  assignment  pro  tanto  of  the  amount  due 
or  to  become  due  from  the  owner  to  the 
principal  contractor,  and  this,  regardless  of 
the  state  of  the  account  between  the  princi- 
pal contractor  and  the  subcontractor,  who 
may  be  the  debtor  of  the  claimant 

We  are  not  aware  that  the  question  has 
been  heretofore  directly  presented  in  this 
state,  but  the  position  Is  in  accord  with  au- 
thoritative cases  in  other  jurisdictions  con- 
struing statutes  of  similar  import,  and  of 
our  own  decisions,  in  so  far  as  they  now  bear 
upon  the  subject,  and  is  justified  and  re- 
quired by  the  clear  and  imperative  language 
of  the  statute  conferring  on  any  person,  wbo 
has  furnished  material  for  the  purposes  of 
the  building  and  who  gives  a  notice  con- 
taining an  itemized  statement  of  his  claim  to 
the  owner  or  his  agent,  all  the  liens  and 
benefits  conferred  by  this  section  or  any  oth- 
er law  of  the  state.  In  as  full  and  ample  a 
manner  as  though  the  statement  had  been 
furnished  by  the  contractor  or  architect 
Mfg.  Co.  V.  Andrews,  165  N.  O.  285,  81  S.  B. 
418,  51  li.  R.  A.  866 ;  Wood  v.  Railroad,  131 
N.  G.  48,  42  S.  B.  462;  Clark  v.  Edwards* 
119  N.  0.  116,  25  S.  E.  794;  Lumber  Co.  v. 
Hotel  Co.,  109  N.  C.  658,  14  S.  B.  35 ;  Pinks- 
ton  V.  Young,  104  N.  O.  102,  10  S.  B.  133 ; 
Heard  v.  Holmes,  113  6a.  159,  38  S.  E.  393 ; 
Mack,  Adm*z  v.  CoUeran,  136  N.  Y.  617,  32 
N.  E.  604;  Van  CUef  v.  Van  Vechten,  130 
N.  Y.  571,  29  N.  B.  1017;  Vogel  v.  Luitwi^- 
er,  52  Hun,  190,  5  N.  Y.  Supp.  154 ;  Bassett 
V.  Mills,  89  Tex.  162,  34  S.  W.  93;  27  Cyc 
pp.  91,  96,  97,  99. 

Speaking  to  the  question  in  Vogel's  Case, 
52  Hun,  at  page  190,  5  N.  Y.  Supp.  157,  Bar- 
ker, P.  J.,  delivering  the  opinion,  said. 

"The  respondent  makes  the  further  point  that 
it  does  not  appear  that  the  contractor  is  in- 
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debted  to  the  subcontractor,  Poppet,  for  the 
work  and  labor  and  material  fnmisned  in  paint- 
ing the  house,  and  for  that  reason  the  appellant 
did  not  establish  a  valid  lien  on  the  premises. 
We  cannot  assume  that  Poppet  has  been  paid, 
and,  until  the  contrary  appears,  it  may  be  pre- 
sumed that  he  has  not  been,  as  a  liability  Once 
created  is  supposed  to  continue  until  it  is  shown 
that  it  has  been  discharged.  But  if  it  appear- 
ed that  Poppet  had  been  paid  for  the  work  and 
labor  which  he  performed,  the  right  of  the  ap- 
pellant to  place  a  lien  upon  the  premises  as  a 
security  for  his  debt  was  not  thereby  extin- 
guished; for  the  right  was  secured  to  him  by 
statute,  and  its  validity  is  not  made  to  depend 
upon  toe  question  whether  his  vendee  had  oeen 
paid  by  the  party  with  whom  the  latter  contract- 
ed to  do  the  work  and  labor.  Such  a  construc- 
tion placed  upon  the  statute  would  contravene 
and  defeat  its  express  objects  and  purposes, 
and,  so  far  as  it  was  intended  as  a  protection 
for  materialmen  and  laborers,  it  would  enable 
the  contractor  and  the  subcontractor,  by  con- 
cert of  action,  to  deprive  them  of  the  benefits  of 
the  statute.** 

It  is  urged  for  the  appellant  that,  at  the 
time  he  received  notice  of  plaintifTs  claim, 
there  was  nothing  then  due  from  him  to  his 
codefendant  Pulley,  and  that  the  $1,401.32 
paid  by  him  after  receiving  notice  was  for 
work  done  by  Pulley  after  that  date,  and 
that  no  liability  should  attach  by  reason  of 
such  payments.  Having  held  that  plaintiff's 
lien,  if  otherwise  valid,  conld  be  enforced, 
regardless  of  the  state  of  the  account  between 
the  contractor  and  the  subcontractor,  the 
position  may  not  avail  to  prevent  the  applica- 
tion of  the  sum  due  from  the  owner,  and,  if 
it  were  otherwise,  the  money  earned  by  Pul- 
ley was  earned  under  the  stipulations  of  the 
contract  between  the  two,  and,  even  if  plain- 
tiiTs  lien  had  to  be  worked  out  through  the 
amount  due  to  Pulley,  the  authorities  hold 
that  the  notice  to  the  contractor  would 
amount  to  an  assignment  pro  tanto  of  all 
snms  due  to  Pulley  at  the  time  of  notice 
or  subsequently  earned  by  him  under  the 
oontract  Budd  v.  Trustees  of  Camden 
School,  51  N.  J.  Law,  36,  16  Atl.  194 ;  Mayer 
V.  Mntchler,  50  N.  J.  Law,  162,  13  Atl.  620; 
Anderson  v.  Huff,  49  N.  J.  Eq.  849,  23  Atl. 
064. 

[3]  While  we  approve  the  Judgment,  in  so 
far  as  it  applies  the  balance  due  from  the  own- 
er to  the  contractor  in  satisfaction  of  plain- 
tiff's claim,  we  find  nothing  in  the  record  to 
warrant  or  sustain  a  personal  recovery  for 
the  $1,669.87  against  the  King  Lumber  Com- 
pany. The  statute  gives  the  lien  against  the 
property,  enforceable  to  the  extent  of  the 
amount  due  from  the  owner  to  the  contrac- 
tor. This  the  plaintiff  has  obtained,  and,  the 
Jury  having  rejected  the  position  that  Pul- 
ley bought  as  agent  of  the  lumber  company, 
unless  it  were  established  that  the  company 
lias  been  guilty  of  some  breach  of  duty,  un- 
der the  statute,  working  to  plaintiff's  prej- 
udice, there  is  nothing  to  bring  the  company 
under  pecuniary  liability. 

The   personal  recovery  against  the  King 
J^umber    Company,   therefore,    must    be   set 


aside,  and,  so  modified,  the  Judgment  is  af- 
firmed. 
Modified  and  aflarmed. 


(169  N.  C.  288) 

STATE  V.  KENNEDY.     (No.  161.) 

(Supreme  Court  of  North  Carolina.    March  10, 

1915.) 

1,  Homicide    ^=s>309  —  Manslauqhteb  —  In- 
structions—Evidencb. 

Where  defendant  testified  on  a  prosecution 
for  murder  that  deceased  approached  him  say- 
ing that  bis  dog  bit  him,  which  defendant  de- 
nied, whereupon  deceased  called  him  a  liar,  and 
hit  and  kicked  him,  and  came  at  him  with  a 
knife,  and  that  defendant  backed  up  to  a  fence 
and  broke  off  a  paling  with  which  he  struck  de- 
ceased, breaking  his  skull,  after  having  been 
twice  cut,  an  instruction  on  manslaughter  was 
demanded. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  649,  650,  652-655 ;  Dec  Dig.  <9=» 
309.1 

Z  Homicide  ^=»120— Self-Defense. 

One  who  is  acting  in  self-defense  may  con- 
tinue the  assault,  if  reasonably  necessary  to  put 
himself  beyond  danger,  and  to  the  extent  that 
the  circumstances  as  they  reasonably  appeared 
will  justify  him  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  175;  Dec.  Dig.  <8=>120.] 

3.  Homicide    ^=>52  —  Pbovocation  —  Exist- 
ence OF  Malice. 

Though  provocation  exists  for  a  homicide, 
it  may  be  shown  by  evidence  that  defendant  did 
not  slay  in  consequence  of  it,  but  on  malice. 

[Bid.  Note.— For  bther  cases,  see  Homicide, 
Cent  Dig.  §{  76,  77;    Dec.  Dig.  «=>52.] 

4.  Homicide  ^s»39—Pbovocation— Grade  of 
Cbime. 

In  every  case  of  killing  on  sudden  quarrel, 
the  grade  of  the  crime  depends  on  the  character 
of  the  provocation.  If  the  provocation  is  great 
it  will  be  manslaughter;  but  if  slight  and  the 
killing  is  done  witii  a  .degree  of  violence  out 
of  proportion  to  the  provocation,  it  will  be  mur- 
der. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ${  59-61;   Dec.  Dig.  <8=:»39.] 

5.  Homicide    ^=:»44,  45    —  Pbo vocation  — 
Words. 

Words  are  not  a  sufiScieut  provocation,  but 
blows  are  a  sufficient  provocation  to  lessen  a 
homicide  into  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {§  6S,  69;   Dec  Dig.  i&s>4A,  45.] 

6.  Homicide    ^=>39  —  Manblattohteb  —  Pas- 
sion. 

Passion  which  in  law  rebuts  the  imputation 
of  malice,  and  reduces  the  crime  to  manslaugh- 
ter, need  not  be  so  overpowering  as  for  the  time 
to  shut  out  all  knowledge  and  wholly  destroy 
volition. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §|  69-61;   Dec.  Dig.  €=»39.] 

7.  Homicide  «=>42— **Legal  Provocation.  " 

The  definition  that,  whenever  force  is  used 
on  the  person  of  another  under  circumstances 
amounting  to  an  indictable  offense,  such  force 
is  "legal  provocation,"  is  not  intended  to  imply 
that  an  act  must  be  indictable  before  it  can  be- 
come a  legal  provocation. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  65.  66;    Dec.  Dig.  «=5>42. 

For  other  definitions,  see  Words  and  Phrases, 
Legal  Provocation.] 
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which  all  the  authorities  hold  sufficient  to 
extenuate;  for,  If  It  amount  to  a  breach  of 
the  peace,  and  offer  an  Indignity  to  the 
person  receiving  It,  It  Is  generally  conceded 
that  It  will  extenuate  the  homicide  to  man- 
slaughter, although  a  deadly  weapon  be 
used. 

[6]  Accordingly,  It  Is  laid  down  by  Haw- 
kins: 

"If  one  man,  upon  angry  words,  shall  make 
an  assault  upon  another,  either  by  pulling  him 
by  the  nose  or  filliping  him  upon  the  forehead, 
and  he  that  is  so  assaulted  draw  his  sword 
and  immediately  run  the  other  through,  that  is 
but  manslaughter.** 

The  same  passage  Is  quoted  with  appro- 
bation by  Kelyng,  135 ;  and  I  take  the  sound 
principle  to  be  that  if  any  assault  made  with 
violence  or  circumstances  of  indignity  upon 
a  man's  person  be  resented  Immediately  by 
the  death  of  the  aggressor,  and  he  who  la  as- 
saulted act  In  the  heat  of  blood  and  upon 
that  provocation,  it  will  be  but  manslaughter. 
When  therefore  a  court  is  called  upon  to  pro- 
nounce the  general  rule.  It  should  be  that: 

*'Word8  are  not  a  sufficient  provocation,  but 
blows  are  a  sufficient  provocation  to  lessen  the 
crime  into  manslaughter."  Taylor's  Case,  5 
Bur.  Rep.  2796. 

Some  cases,  however,  have  been  attended 
with  i)eculiar  circumstances,  showing  the  ne- 
cessity of  a  more  critical  and  precise  limita- 
tion of  the  rule.  In  those  exceptional  cases, 
Stedman's  Case,  East's  Gr.  Law,  234,  and 
Rex,  1  estrange,  499,  where  it  was  held  to  be 
murder,  there  were  circumstances  indicating 
deadly  revenge  or  diabolical  fury  or  evidence 
of  protracted  and  unrelenting  cruelty,  and 
they  are  not  really  exceptions  to  the  general 
rule,  but  come  within  the  principle  of  the 
rule  itself.  And  Chief  Justice  Taylor  says 
regarding  them: 

"But  if  in  Stedman's  Case  he  had  instantly, 
upon  receiving  the  box  on  the  ear,  stabbed  the 
woman,  and  the  officer  in  the  other  case  had 
stabbed  Mr.  Luttrell  upon  receiving  the  blow 
with  the  cane,  the  cases  must  have  been  pro- 
nounced to  be  manslaughter." 

It  Is  all  based  upon  the  notion  that  if, 
when  one  is  assaulted,  he  Instantly  there- 
upon, before  time  has  elapsed  for  reason  to 
assume  its  sway,  in  the  transport  of  passion 
thus  excited,  and  without  previous  malice, 
tetums  the  blow  with  a  deadly  weapon  and 
kills  his  assailant,  it  will  be  manslaughter. 
State  V.  Hill,  20  N.  C.  at  page  629,  34  Am. 
Dec.  396.  As  was  said  in  that  case  by  Judge 
Gaston,  this  it  not  because  the  law  supposes 
that  this  passion  made  him  unconscious  of 
what  he  was  about  to  do,  and  stripped  the 
act  of  killing  of  an  intent  to  commit  it,  but 
because  it  presumes  that  passion  disturbed 
the  sway  of  reason,  and  made  him  regardless 
of  her  admonitions.  It  does  not  look  upon 
him  as  temporarily  deprived  of  intellect,  and 
therefore  not  an  accountable  agent;  but  as 
one  in  whom  the  exercise  of  judgment  Is 
impeded  by  the  violence  of  excitement  and 
accountable  therefore  as  an  infirm  human 
beinit 


[I]  We  nowhere  find  that  the  passion  whidi 
in  law  rebuts  the  imputation  of  malice  must 
be  so  overpowering  as  for  the  time  to  shat 
out  knowledge  and  destroy  volition.  All  the 
writers  concur  in  representing  this  Indulgence 
of  the  law  to  be  a  condescension  to  the  frail- 
ty of  the  human  frame,  which  during  the 
furor  brevls  renders  a  man  deaf  to  the  voice 
of  reason,  so  that,  although  the  act  done  was 
Intentional  of  death,  it  was  not  the  resolt 
of  malignity  of  heart,  but  imputable  to  hu- 
man iilflrmity.  We  are  not  speaking  here  of 
those  assaults  which,  being  of  a  deadly  char- 
acter, permit  of  different  conduct  on  the  part 
of  the  assailed,  and  which  the  law  will  view 
with  greater  leniency. 

[7]  It  was  held  in  State  v.  Hale,  9  N.  C. 

682,  State  v.  Caesar,  31  N.  C.  391,  end  State 

V.  Miller,  112  N.  0.  878,  17  S.  B.  167,  that: 

"Whenever  force  is  used  upon  the  person  of 
another,  under  circumstances  amounting  to  an 
indictable  offense,  such  force  is  a  legal  proroca- 
tion." 

It  does  not  necessarily  excuse  or  Justify 
a  idlling,  as  that  will  depend  upon  the  char- 
acter of  the  force  used,  and  the  surrounding 
circumstances ;  but  it  may  extenuate  by  re- 
ducing the  crime  to  a  lower  grade  than  mar- 
der.  The  above  definition  of  a  "legal  proro- 
catlon"  is  not  Intended  to  imply  that  an  act 
must  be  indictable  before  it  can  become  a 
legal  provocation  (State  v.  Will,  18  N.  a  121), 
for  it  Is  not  thus  restricted  in  its  applicati(m, 
as  will  appear  from  that  decision. 

In  this  case,  if  the  facts  are  as  stated  by 
the  prisoner  in  his  testimony,  and  by  those 
witnesses  who  corroborated  him,  he  was  as- 
saulted by  the  deceased  with  a  knife  and  was 
cut,  and  the  deceased  continued  to  press 
upon  him  while  he  was  backing  away,  and 
not  until  he  thought  he  was  in  danger  of 
life  or  limb  did  he  use  the  plank  which  he 
had  Jerked  from  the  fence.  This  was  cal- 
culated to  arouse  his  passion  and  to  dethrcae 
his  reason  and  to  rebut  the  malice  which 
otherwise  would  have  made  the  killing  a  mur- 
der, and  he  was  entitled  to  have  this  phase 
of  the  evidence  submitted  to  the  Jury,  with 
proper  Instructions.  It  does  not  prevent  a 
conviction  for  murder,  for  the  Jury  may  find 
that  is  not  true,  but  that  he  acted  from  mal- 
ice, which  the  law  implies  from  use  of  a 
deadly  weapon,  or  even  with  deliberati(» 
and  premeditation.  The  views  we  have  ex- 
pressed are  strongly  supported,  we  think,  by 
State  V.  Curry,  State  v.  MUler,  and  the  other 
cases  above  dted,  and  also  by  the  following: 
State  V.  Floyd,  61  N.  C.  392 ;  State  v.  BlUck, 
60  N.  0.  450,  86  Am.  Dec.  442;  State  v.  Mas- 
sage, 65  N.  C.  480 ;  State  v.  Harman,  78  N. 
C.  515;  State  v.  Kennedy,  91  N.  C.  572: 
State  V.  Einim,  138  N.  C.  599,  50  S.  B.  283 ; 
State  V.  Baldwin,  152  N.  C.  822,  68  S.  R  148: 
State  V.  Yates.  155  N.  C.  450,  71  S.  B.  317. 
In  Baldwin's  Case,  Justice  Hoke  said: 

''Manslaughter  is  the  unlawful  killing  ot  an- 
other without  malice,  and,  under  given  condi- 
tions, this  crime  may  be  established,  thoagh  the 
Idlling  has  been  both  unlawful  and  intentional. 
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Thus,  if  two  men  fight  upon  a  sudden  quarrel 
and  on  equal  terms,  at  least  at  the  outset,  and 
in  the  progress  of  the  fight  one  kills  the  other— 
kills  m  the  anger  naturally  aroused  by  the  com- 
bat—this ordinarily  will  be  but  manslaughter. 
In  such  case,  though  the  killing  may  have  been 
both  unlawful  and  intentional,  the  passion,  if 
aroused  by  provocation  which  the  law  deems 
adequate,  is  said  to  displace  malice  and  is  re- 
garded as  a  mitigating  circumstance  reducing 
the  degree  of  the  crime." 

Upon  a  careful  review  of  the  case,  oar  con- 
clusion is  that  the  court  erred  in  excluding 
from  the  consideration  of  the  Jury  the  view 
which  was  presented  as  to  manslaughter. 
There  are  other  serious  questions  raised  by 
the  exceptions,  but  they  may  not  be  again 
presented,  and  therefore  require  no  considera- 
tion now. 

New  trial. 


aeS  N.  C.  382) 

HARRISON  T.  ATLANTIC  COAST  LINE  R. 

CO.    (No.  116.) 

(Supreme  Court  of  North  Carolina.    March  10, 

1915.) 

1.  Pleadino  ^=»211— Deicubbeb  Orb  Tbntts. 

The  objection  that  no  cause  of  action  is 
averred  under  the  laws  of  another  state  where 
the  alleged  injury  occurred,  cannot  be  raised 
by  demurrer  ore  tenus. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  IS  472,  481;  Dec.  Dig.  <S=»211.] 

2.  Neqliobncb  ^=s>103^—  What  Law  Oov- 
EBNs— Questions  vob  Jubt. 

In  an  action  for  death,  caused  in  another 
state,  a  contention  that  there  was  not  suffi- 
cient evidence  for  the  jury  that  intestate  was 
killed  by  defendant's  train  must  be  determined 
by  the  rules  of  evidence  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |  170;  Dec.  Dig.  <S=s>103%.] 

3.  Death  ^=»8— Action  —  What  Law  Gov- 

XBNB. 

It  being  alleged  in  the  complaint  that  intes- 
tate was  killed  in  Virginia,  and  the  law  of  that 
state  being  pleaded  in  bar  of  recovery,  the  meas- 
ure of  duty  defendant  owed  to  the  intestate  and 
the  liability  of  defendant  for  negligence  is  to 
be  determined  according  to  the  laws  of  Virginia. 
[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §§  12,  36.  62,  121.  133;    Dec.  Dig.  «=5>8.] 

4.  Tbial  ^=>136— Questions  fob  Jubt— Con- 
flicting Evidence— Opinion  Evidence. 

Where  there  is  a  conflict  of  the  opinions  of 
witnesses  as  to  the  laws  of  another  state,  it  is 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §f  318,  320,  321,  323-327 ;  Dec.  Dig.  <©=» 
136.1 

5.  Tbial  ^!=»136— Questions  fob  Jubt— Law 
OB  Fact— Laws  op  Otheb  States. 

While  the  law  of  another  state  pleaded  in 
bar  of  recovery  usually  raises  a  fact  for  the 
jury,  where  the  statutes  of  another  state  and 
the  decisions  of  its  highest  court  are  in  evi- 
dence, and  constitutes  the  only  evidence,  it  is 
for  the  court  and  not  the  jury  to  interpret  them. 
rE3d-  Note.— For  other  cases,  see  Trial,  Cent. 
Dii?.  if  318,  320,  321,  323-327;  Dec.  Dig.  «=> 
136.1 

6.  Raix-boads  ^=»396— Injubt  to  Pebson  on 
Track— Cabe  to  be  Used. 

The  Virginia  law  differs  from  that  of  North 
Carolina  in  that,  under  the  Virginia  law,  no  du- 
ty was  owing  to  a  trespasser  on  a  railroad  track 
to   anticipate  and  watch  out  for  him  upon  the 


track;  its  sole  duty  being  not  to  wrCifnIly  in- 
jure him  after  his  helpless  condition  and  peril 
was  discovered. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {§  1341-1343,  1357;  Dec.  Dig.  <©=» 
396.] 

T.  Ratlboadb  ^=:>358— Injubt  to  Pebson  on 
Tbaok— Cabb  to  be  Used  —  Bubden  or 
Pboof. 

The  burden  of  proof  is  on  the  plaintiff,  su- 
ing under  the  laws  of  Virginia  for  the  death  of 
a  person  killed  in  that  state,  to  establish  that 
the  engineer  of  the  train  which  killed  such  per- 
son did  actually  see  him  in  a  helpless  condition 
on  the  track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §{  1238,  1239;  Dec.  Dig.  «=s>359.] 

Appeal  from  Superior  Court,  Northampton 
County;   Bond,  Judge. 

Action  by  U  A.  Harrison  against  the  Atlan- 
tic Coast  Line  Railroad  Company,  f^om  a 
judgment  for  plaintiff,  defendant  appeals. 
New  triaL 

This  is  a  civil  action,  tried  npon  these  is- 
sues: 

1.  Was  C.  H.  Harrison  killed  by  the  negligent 
running  of  the  defendant's  engine,  as  alleged  in 
the  complaint?     Answer:    Yes. 

2.  Was  there  contributory  negligence  on  his 
part?     Answer:    Yes. 

3.  After  said  C.  H.  Harrison  put  himself  in 
peril,  might  the  killing  have  been  avoided  by 
the  exercise  of  proper  care  and  prudence  on  the 
part  of  the  defendant  company's  engineer?  An- 
swer:   j^es. 

4.  What  damage,  if  any,  is  plaintiff  entitled 
to  recover  of  defendant?    Answer :  $1,000. 

W.  A.  Townes,  of  Wilmington,  F.  S.  SpruiU, 
of  Rocky  Mount,  and  Mason,  Worrell  &  Long, 
of  Jackson,  for  appellant  Peebles  &  Harris 
and  Gay  &  Midyette,  all  of  Jackson,  for  appel- 
lee 


BROWN,  J.  The  complaint  alleges  that 
plaintUTs  intestate  was  killed  by  the  negli- 
gence of  defendant's  engineer  on  the  trestle 
crossing  Fountain  creek  in  the  state  of  Vir- 
ginia; that  the  intestate  was  in  a  helpless 
condition  on  the  track  crossing  the  said 
creek;  that  a  north-bound  train  was  ap- 
proaching, and  the  engineer  failed  to  keep  a 
proper  lookout,  so  that  the  engine  ran  against 
or  over  the  intestate  and  killed  him.  The 
defendant  denied  that  its  train  struck  or  kill- 
ed Harrison,  and  set  up  that  the  injury,  if  it 
occurred,  was  in  the  state  of  Virginia,  and  to 
be  governed  by  the  law  of  Virginia,  and  that 
if  plaintifTs  intestate  was  struck  and  killed, 
it  was  the  result  of  his  contributory  negli- 
gence in  trespassing  upon  the  track  of  the 
defendant. 

[1]  1.  It  is  contended  that  under  the  laws 
of  Virginia  the  complaint  fails  to  state  a 
cause  of  action  in  that  it  fails  to  allege  that 
the  engineer  actually  discovered  the  intes- 
tate's condition  and  could  have  prevented  the 
injury  by  the  exercise  of  due  care.  The 
complaint  alleges  a  cause  of  action  under 
the  law  of  North  Carolina,  and  the  point  that 
no  cause  of  action  is  averred  under  the  laws 


^s»For  other  cues  see  same  topic  and  KSY-NUMBBR  in  all  Key-Numbered  Diseats  and  Indexes 
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of  Virginia  cannot  be  raised  by  demurrer  ore 
tenus.  The  law  of  Virginia  is  properly  plead- 
ed in  the  answer,  and  an  issue  is  raised  to  be 
determined  as  issues  of  fact  are  determined 
under  the  practice  of  our  courts. 

[2}  2.  For  a  similar  reason,  the  contention 
that  under  the  rulings  of  the  courts  of  Vir- 
ginia there  is  no  sufficient  evidence  that  the 
intestate  was  struck  and  killed  by  the  train 
cannot  be  sustained.  This  tSLCt  must  be  deter- 
mined by  the  rules  of  evidence  obtaining  in 
this  state,  and  under  our  decisions  there  are 
circumstances  in  evidence  which  justified  the 
court  in  submitting  that  disputed  fact  to  the 
jury.  Henderson  v.  Railroad,  159  N.  O.  681, 
75  S.  E.  1092;  Kyles  v.  Railroad,  147  N.  C 
394,  61  S.  B.  278. 

[3]  3.  It  being  alleged  in  the  complaint  that 
the  intestate  was  killed  in  the  state  of  Vir- 
ginia, and  the  law  of  that  state  beiog  pleaded 
in  bar  of  a  recovery,  it  is  well  settled  that  the 
measure  of  duty  the  defendant  owed  to  the 
intestate  and  the  liability  of  the  defendant 
for  negligence  must  be  determined  according 
to  the  law  of  that  state.  Hancock  v.  Tele- 
graph Ck).,  142  N.  0. 163,  55  S.  E.  82 ;  Harrill 
V.  Railroad,  132  N.  O.  656,  44  S.  B.  109. 

[4,  S]  When  the  law  of  another  state  1b 
pleaded  in  bar  of  recovery,  an  issue  of  fact  is 
raised  tx)  be  determined  generally  by  the  jury. 
It  is  usual  to  prove  the  law  of  another  state 
by  introducing  witnesses  learned  in  the  laws 
of  that  state,  or  their  depositions.  Where 
there  is  a  conflict  of  opinion  of  such  witness- 
es, it  is  for  the  jury  to  determine  the  matter 
as  to  whom  they  believe.  But  on  this  trial 
no  wltnosses  as  to  the  law  of  Virginia  were 
introduced.  By  consent  the  decisions  and 
opinions  of  the  €k)urt  of  Appeals,  the  court  of 
last  resort  in  the  state  of  Virginia,  were  in- 
troduced in  evidence  and  read  to  the  court 
and  jury.  No  other  evidence  as  to  the  law  of 
Virginia  was  introduced  by  either  party. 
When  the  statute  law  of  another  state  is  ma- 
terial to  the  decision  of  a  controversy  and  the 
statute  is  in  evidence,  it  is  for  tiie  court 
and  not  the  jury  to  construe  it  So  when  the 
decisions  and  opinions  of  the  highest  court 
of  another  state  are  in  evidence,  and  con- 
stitute the  only  evidence,  as  in  this  case,  of 
the  law  of  another  state,  it  is  for  the  court 
and  not  the  jury  to  interpret  them.  Upon  the 
same  principle,  where  a  deed  or  written  con- 
tract is  admitted  in  evidence,  it  Is  for  the 
court  and  not  the  jury  to  construe  and  ex- 
pound its  meaning.  It  is  manifest  from  the 
form  of  the  third  issue  and  the  charge  of  the 
court  that  the  measure  of  duty  the  defendant 
owed  the  intestate  and  its  liability  for  negli- 
gence was  determined  according  to  the  law  of 
this  state,  and  not  according  to  the  law  of 
Virginia,  as  expounded  by  its  highest  court 

The  defendant  excepted  to  several  parts 
of  the  charge,  the  substance  of  which  was 
that  it  was  the  duty  of  the  engineer  to  keep 
a  vigilant  lookout  ahead,  and  if  he  could  by 
the  exercise  of  reasonable  care  have  seen  the 


intestate  in  time  to  have  stopped  his  train, 
it  was  negligence  if  he  fftiled  to  do  so.  That 
is  a  fair  statement  of  our  law,  but  it  is  not 
the  law  of  Virginia,  according  to  all  the  ad- 
mitted evidence  in  this  case.  That  evidence 
consisted  of  the  following  decisions  of  the 
Virginia  Court  of  Appeals:  Seaboard  R.  B. 
Co.  V.  Joyner,  Adm'r,  92  Va.  354,  23  S.  El  773; 
Tucker's  Adm'r  v.  Norfolk  &  Western  Ry.  Co, 
92  Va.  549,  24  S.  E.  229;  N.  &  W.  Ry.  Co.  v. 
Wood,  99  Va.  156,  37  S.  B.  846 ;  Southern  Ry. 
V.  Back,  103  Va.  778,  50  S.  E.  257 ;  C.&  O.  By. 
Co.  V.  Farrow's  Adm'r,  106  Va.  137,  55  a  B. 
569, 10  Ann.  Cas.  12 ;  Hortensteln  y.  Va.-Oiro. 
Ry.  Co.,  102  Va.  914,  47  S.  B.  996 ;  Southern 
Ry.  Y.  Bailey,  110  Va.  838,  67  &  B.  365,  27  U 
R*  A.  (N.  S.)  379. 

[6,  7]  These  decisions  appear  to  be  nniform 
and  clear.  They  all  establish  the  fact  that 
the  Virginia  law  differs  from  that  of  North 
Carolina  in  that  no  duty  was  owing  to  (Har- 
rison) a  trespasser  to  anticipate  and  watch 
out  for  him  upon  the  track,  and  its  sole  duty 
was  not  to  willfully  injure  him  after  his  help- 
less condition  sind  peril  was  discovered,  and 
the  burden  of  proof  is  on  the  plaintiff  to  es- 
tablish that  the  engineer  did  actttaUy  see  Mm 
in  a  helpless  condition.  We  quote  from 
some  of  them :  N.  &  W.  v.  Wood,  99  Va.  156, 
37  S.  E^  846,  above  quoted,  holds: 

"Ordinarily  the  only  duty  a  railroad  company 
owes  a  trespasaer  on  its  premises  is  to  do  blm 
no  intentional  or  willful  injury.  It  doea  not 
owe  him  the  duty  of  caution  and  vigilance  until 
it  has  snch  notice,  or  such  reason  to  believe 
that  he  may  be  in  danger,  as  would  neceasaiiiy 
put  a  prudent  man  on  the  alert" 

In  0.  ft  O.  v.  Farrow's  Adm'r,  106  Va.  137, 

55  S.  B.  569,  10  Ann.  Cas.  12,  the  court  held: 

"A  railroad  company  is  not  required  to  an- 
ticipate and  make  provision  for  treepasseis  up- 
on Its  tracks,  but  after  it  has  discovered  a  tres- 
passer upon  its  tracks,  It  must  exercise  reason- 
able care  to  avoid  doing  him  an  injury,  and  if 
his  danger  be  obvious  and  inuninent,  it  mnst 
use  all  the  means  which  are  available  for  his 
protection  which  are  consistent  with  its  higher 
duties  to  others.  Seaboard  R.  B.  Co.  v.  Joyner, 
92  Va.  364.  23  S.  B.  773." 

The  sixth  syllabus  of  this  case  is  as  fol- 
lows: 

'*When  a  licensee  on  a  railroad  track  wu 
killed  by  a  moving  car,  the  doctrine  of  the  last 
clear  chance  bad  no  application,  it  appearing 
that  defendant's  servant  on  the  train  did  not 
see  deceased,  being  engaged  in  the  performance 
of  a  necessary  duty  whicn  he  could  not  neglect" 

According  to  the  law  of  Virginia,  as  ex- 
pounded by  its  Court  of  Appeals,  the  Intestate 
was  a  trespasser  and  wrongfully  on  the  de* 
fondant's  trestle.  The  defendant's  engineer 
did  not  owe  him  the  duty  to  keep  a  lookout 
for  him.  When  the  engineer  has  actual  notice 
that  a  trespasser  is  on  the  track  and  in  dan- 
ger, he  then  owes  the  dut>'  of  protection  as 
far  as  possible  consistent  with  his  higher 
duty  to  passengers.  Tuckei's  Adm'r  v.  Nor- 
folk &  W.  Ry.  Co.,  92  Va.  549,  24  S.  B.  229; 
S.  &  R.  R.  V.  Joyner,  92  Va.  354,  23  S,  R  773. 
His  honor  therefore  erred  in  charging  tbe 
jury.    The  third  issue  is  misleading  to  tbe 
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Jury,  as  the  case  is  goyemed  by  the  Virginia 
law  and  not  ours,  and  it  should  be  framed  ac- 
cordingly. 
New  trIaL 

(168  N.  C.  891) 

RICHMOND  CEDAR  WORKS  T.  JOHN  L. 
ROPER  LUMBER  CO.    (Na  9.) 

(Supreme  Court  of  North  Caroliiuu    March  10, 

1915.) 

1.  Debds  ^s>129  ~  Estates  O^batbd  — Lifb 
Estate— Absbnox  or  Wobds  of  Inhebit- 

AlVCX. 

A  deed  executed  before  1879,  which  did  not 
use  the  word  ^'heirs'*  in  connection  with  the 
name  of  the  grantee,  conveyed  only  a  life  es- 
tate. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  351.  360-805,  410-430,  434,  435;  Dec 
Dig.  «=s>129.] 

2.   RXTORMATION    OF    InSTBUMSZTTB    ^=»46    — 

Mistake. 

Equity  will  not  correct  a  deed  on  the 
ground  of  mutual  mistake,  except  upon  clear 
and  convincing  evidence,  especially  when  the 
parties  to  the  deed  are  dead. 

[Ed.  Note.— For  other  casea  see  Reformation 
of  Instruments,  Cent  Dig.  |§  157-193;  Deo. 
Dig.  «=»45.] 

3.  Eqttitt  ^ss>04— Maxihs. 

Equity  aids  the  diligent;  and  not  one  who 
delays  for  an  unreasonable  time^  without  ex- 
planation or  excuse,  to  seek  relief,  especially 
where  the  evidence  also  shows  acquiescence  in 
the  assertion  of  a  hostile  daim. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec 
IHg,  «=5»64.] 

4.  Reformation  or  Ini^uments  ^=»46>-Mis- 
takb^-Dbed— OicissxoN  or  Wobds  or  In- 
hsbitance. 

Where  a  deed  conveyed  all  the  srantor's 
right,  title,  and  interest  in  a  tract  of  swamp 
land  to  the  grantee,  without  words  of  inherlt- 
'  aince.  and  further  recited   that  the  Und  was 
purchased  from  the  commissioner  for  a  certain 
estate  25  years  before,  but  no  deed  had  been 
made  to  the  grantor,  and  the  grantor  conveyed 
all  the  title  that  was  vested  in  him  and  in  his 
heirs,  and  warranted  against  them,  and  no  other 
persons,    the   conveyance   of   the    title   of   the 
heirs  is  not  sufficient  to  show  that  the  words  of 
inheritance  in  connection  with  the  grantee  were 
omitted  by  mistake  so  as  to  authorise  reforma- 
tion of  the  deed,  especially  where  the  deed  was 
not   part  of  plaintifiTs  chain  of  title,  but  the 
reformation  was  sought  only  to  famish  a  color 
of    title  to  support  an  adverse  possession   for 
■even  years  agamst  the  holder  of  the  legal  title. 
[Kd.  Note.— For  other  cases,  see  Reformation 
of    InstrumenU,  Cent.  Dig.  SS  157-193;    Dec 
jyig,  «=>45.] 

5-   Adverse  Possession  ^=»T1— Color  of  Ti- 

TI.B— ReFOBMATION   OF  t)EED. 

Where  a  deed  which  on  its  face  conveyed 
no  title  to  one  in  possession  of  the  land  is 
sabsequently  reformed  to  correct  a  mistake 
therein,  and  thus  becomes  color  of  title,  the  ref- 
ormation does  not  relate  back  so  as  to  make 
the  possession  prior  thereto  possession  under 
color  of  title;  since  the  mere  equity  to  have 
the  deed  reformed  is  not  color  of  title  to  sup- 
port an  adverse  possession. 

fE^d.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  SS  415-429;  Dec  Dig.  «=s> 
7XJ 

Appeal  from  Superior  Court,  Gates  Coun- 
fy  ;    I^ng,  Judge. 

ilLGtion   by   the    Richmond    Cedar   Wonka 


against  the  John  L.  Roper  liumber  C<Hnpany. 
Judgment  for  the  defendant  on  nonsuit,  and 
plaintilf  appeals.  Judgment  affirmed  by  di- 
vided court  without  opinion,  and  petition  to 
rehear  dismissed. 

This  is  a  petition  to  rehear  an  appeal  dis- 
posed of  at  the  last  term  without  an  opinion, 
the  court  being  equally  divided,  Ai*sociate 
Justice  BROWN  not  sitting.  The  action  is 
to  determine  the  title  to  land  and  to  recover 
damages  for  trespass  thereon. 

The  plaintiff  Introduced  a  grant  from  the 
state  to  John  Fontaine,  of  date  July  10, 1788, 
for  the  purpose  of  showing  title  out  of  the 
state.  The  next  deed  offered  by  the  plaintiff 
was  one  from  Joseph  Allyn  to  George  T. 
Wallace,  of  date  March  16, 1857,  which  reads 
as  follows: 

**ThiB  deed  made  this  the  sixteenth  day  of 
March,  in  the  year  eighteen  hundred  and  fifty- 
seven,  b€Ftween  JVw.  T.  Allyn,  grantor,  to 
George  T.  Wallace,  for  the  consideration  of 
two  hundred  dollars  paid  by  the  said  Wallace, 
and  the  said  Allyn  doth  give,  bargain,  and  sell 
to  the  said  Wallace  all  of  his  right,  title,  and 
interest  in  and  to  a  juniper  swamp,  called 
the  Fountain  Swamp,  situate,  lying,  and  being 
in  the  county  of  Gates,  in  the  state  of  North 
Carolina,  and  described  as  follows:  [Here  fol- 
lows description.! 

"One-third  of  the  above  tract  of  land  was  sold 
to  the  late  George  Douglas  more  than  twenty 
years  since,  and  the  said  Douglas*  portion  was 
divided  off  by  writing  signed  by  the  parties, 
and  his  third  part  is  not  included  in  tfaid  sale. 
The  said  tract  of  land  was  purchased  of  the 
commissioners  of  the  estate  of  the  late  T.  Proc- 
tor in  June,  1832,  and  no  deed  had  been  made 
to  the  grantor.  And  the  said  Allyn  conveys 
all  right  and  title  that  is  vested  in  him  and  his 
heirs  and  warrants  against  them  and  no  other 
person.     Witness  my  hand  and  seal. 

"Jos.  T.  Allyn.    [Seal.]" 

The  plaintiff  then  offered  a  deed  from 
George  T.  Wallace  to  the  Richmond  Cedar 
Works,  Limited,  dated  April  8,  1885,  and  a 
deed  from  the  Richmond  Cedar  Works,  Lim- 
ited, to  the  plaintiff,  dated  July  2,  1891. 

The  plaintiff  alleged  In  its  complaint  that 
the  word  "heirs,"  in  connection  with  the 
name  of  the  grantee,  was  omitted  from  the 
deed  of  Allyn  to  Wallace  by  mutual  mistake, 
but  it  offered  no  evidence  in  support  of  this 
allegation  except  the  deed  itself.  The  plain- 
tiff offered  evidence  tending  to  locate  the 
land  described  In  the  Fontaine  grant,  and 
evidence  tending  to  show  that  the  land  de- 
scribed in  the  deed  from  Allyn  to  Wallace 
and  the  deed  from  Wallace  to  Richmond 
Cedar  Works,  Limited,  and  the  deed  from 
Richmond  Cedar  Works,  Limited,  to  Rich- 
mond Cedar  Works  lay  within  the  bounds  of 
said  grant  and  locating  the  land  described  in 
said  deed.  The  plaintiff  offered  evidence 
tending  to  show  that  the  land  In  controversy 
was  swamp  land  and  U^  a  swamp  of  more 
than  2,000  acres. 

There  was  evidence  tending  to  show  that 
Geo.  T.  Wallace,  the  grantee  in  the  deed 
from  Allyn  to  Wallace,  had  been  in  adverse 
possession  of  the  land  in  contioyersy  con- 
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tlnuously  for  more  than  7  years  prior  to  1884, 
but  neither  plaintiff  nor  those  under  whom 
it  claims  have  had  any  possession  since 
1884- 

The  defendant  introduced  a  number  of 
deeds,  beginning  with  deed  from  the  heirs 
of  Jno.  Fontaine  and  deeds  to  those  under 
whom  it  claims  from  them  to  itself,  and  in- 
troduced parol  evidence  tending  to  locate 
these  deeds  as  covering  the  locus  in  quo,  and 
also  evidence  of  continuous  adverse  posses- 
sion in  itself  of  the  land  in  controversy  for 
more  than  20  years  prior  to  1904. 

At  the  close  of  all  the  evidence  the  defend- 
ant moved  for  judgment  of  nonsuit  The 
motion  was  allowed,  and  the  plaintiff  except- 
ed and  appealed. 

Winston  &  Biggs,  of  Raleigh,  for  appel- 
lant Small,  MacLean,  Bragaw  &  Rodman, 
of  Washington,  N.  C,  for  appellee. 

ALIiEN,  J.  [1]  The  deed  from  Allyn  to 
Wallace,  under  which  the  plaintiff  claims, 
conveyed  only  a  life  estate,  as  it  was  made 
before  1879,  and  the  word  "heirs**  is  no- 
where used  in  connection  with  the  name 
of  the  grantee  (CuUens  v.  CuUens,  161  N.  G. 
346,  77  S.  E.  228) ;  and,  as  the  grantee  there- 
in is  dead,  there  is  a  failure  of  title  in  the 
plaintiff,  unless  the  deed  is  reformed  and 
converted  into  a  fee. 

[2]  The  jurisdiction  of  a  court  of  equity  to 
reform  and  correct  a  deed  upon  the  ground 
of  mutual  mistake  is  well  established,  but 
it  is  a  jurisdiction  which  should  be  cautious- 
ly exercised  and  should  be  denied,  except  in 
clear  cases,  particularly  when  the  parties 
to  the  deed  are  dead,  and  the  evidence  re- 
lating to  the  transaction  has  been  lost  by 
lapse  of  time. 

The  duty  devolving  upon  the  court  and  the 
degree  of  proof  required  are  well  and  ac- 
curately stated  in  Ely  v.  Early,  94  N.  G.  1, 
wliich  has  been  frequently  approved,  where 
the  court  says: 

"That  the  court  may,  in  the  exercise  of  its 
equitable  jurisdiction,  correct  a  mistake  in  a 
deed,  or  other  written  instrument,  such  as  that 
alleged  in  the  complaint,  Is  not  controverted; 
but  it  will  do  so  only  where  the  mistake  is 
made  to  appear  by  clear,  strong,  and  convinc- 
ing proof.  The  court  must  be  satisfied  from  the 
evidence,  beyond  reasonable  question,  of  the 
alleged  mistake.  By  the  solenm  agreement  of 
the  parties  to  it,  the  deed  at  once,  upon  its 
execution,  becomes  high  and  strong  evidence  of 
the  truth  of  what  is  expressed  in  it  as  between 
the  parties  to  it.  One  of  its  chief  purposes  is 
to  make  such  evidence,  and  it  ought  not  to  be 
changed  or  modified  except  upon  the  clearest 
proof  of  mistake*  *  *  *  It  must  stand  un- 
til by  a  weight  of  proof  greater  than  itself^  a 
court  of  equity,  in  the  exercise  of  a  very  high 
and  delicate  jurisdiction,  shall -correct  it.  The 
court  always  acts  in  such  cases  with  great  cau- 
tion and  upon  the  clearest  proof,  and  in  Wil- 
son V.  Land  Go.,  77  N.  G.  452,  Mr.  Justice 
Bvnum,  having  reference  to  a  deed,  said :  'The 
wDole  sense  of  the  parties  is  presumed  to  be 
comprised  in  such  an  instrument,  and  it  is 
against  the  policy  of  the  law  to  allow  parol 
evidence  to  add  to  or  vary  it.  as  a  general  rule. 
But  a  the  proofs  are  doubtful  and  unsatisfac- 


tory, and  the  mistake  is  not  made  entirely  plain, 
relief  will  be  withheld  upon  the  ground  that 
the  written  paper  must  be  treated  as  the  full 
and  correct  expression  of  the  intent,  until  the 
contrary  is  established.*  The  same  doctrine  is 
laid  down  in  Story's  Eq.  Jur.  pars.  153,  157; 
Pomeroy  Eq.  Jur.,  par.  859;  Rowley  v.  Flan- 
nelly,  30  N.  J.  Eq.  612;  Burger  v.  Dankle.  100 
Pa.  118;    Brawdy  v.  Brawdy,  7  Pa,  157. 

[3]  Diligence  is  also  a  duty  imposed  upon 

the  party  seeking  relief,  the  maxim  of  equity 

being,  "Vigilantibus  non  dormientibus  equi- 

tas  subveniunt,"  and  of  this  maxim  Mr.  Bis- 

bahm,  in  his  treatise  on  E>iuity  (section  39), 

says: 

"It  is  designed  to  provoke  diligence,  to 
punish  laches,  and  to  discourage  the  assertion 
of  stale  claims.  By  virtue  of  this  maxim  such 
claims  are  rejected  In  equity,  independently  of 
any  statute  of  limitations.  ♦  ♦  ♦  This  de- 
fense is  peculiar  to  chancery  courts,  which  in 
such  cases  act  ui^on  their  own  inherent  doc- 
trine of  discouragmg,  for  the  peace  of  society, 
antiquated  demands,  and  refuse  to  interfere 
where  there  has  been  gross  laches  in  prosecut- 
ing the  daim,  or  long  acquiescence  in  the  as- 
sertion of  adverse  rights." 

In  Simmons  v.  Railroad,  159  U.  S.  278,  16 
Sup.  Gt  1,  40  L.  Ed.  150,  the  court  says: 

"It  has  always  been  a  principle  of  equity 
to  discourage  stale  demands;  laches  are  often 
a  defense  wholly  independent  of  the  statute  of 
limitations.'* 

And  the  same  principle  was  declared  in 
Gapehart  v.  Mhoon,  58  N.  G.  180,  and  la 
Glements  v.  Insurance  Go.,  155  N.  G.  61,  70 
S.  E.  1076. 

In  the  application  of  the  maxim  equitable 
relief  was  denied  in  Tate  v.  Gonner,  17  N.  C 
225,  after  the  lapse  of  34  years,  in  Lewis  v. 
Coxe,  39  N.  G.  199,  after  40  years,  and  in  Dit- 
more  v.  Rexford,  165  N.  G.  621,  81  S.  K  994, 
after  57  years;  the  reason  being,  as  stated 
in  the  Lewis  Gase,  that  the  court  cannot  be 
sure ;  it  sees  the  transaction  clearly  "through 
the  dinr  obscurity  of  so  long  an  intervaL" 

We  spe&k  of  a  delay  for  an  unreasonable 
time,  unexplained  and  without  excuse,  and 
the  evidence  also  shows  the  element  of  ac- 
quiescence in  the  assertion  of  a  hostile  and 
adverse  claim — ^the  possession  of  the  defaid- 
ant  for  20  years. 

[4]  Another  consideration  which  weighs 
against  the  equitable  relief  prayed  for  is  that 
the  plaintiff  is  asking  a  court  of  equity  to  re- 
form a  deed  to  enable  it  to  set  up  an  adverse 
possession  under  color  against  a  defendant, 
who  has  the  true  title  by  mesne  conveyances 
connecting  itself  with  the  grant  upon  which 
the  plaintiff  has  to  rely  to  show  title  out 
of  the  state. 

Let  us  then  examine  the  deed  in  the  ll^ht 
of  the  authorities,  and  in  connection  with  the 
circumstances  that  have  transpired  since  its 
execution.  The  strongest  positioh  in  behalf 
of  the  plaintiff  is  that  the  grantor,  Allyn,  un- 
dertakes to  convey  not  only  his  own  inter- 
est in  the  land,  but  also  the  interest  of  his 
heirs ;  the  argument  being  that»  if  he  had  not 
had  an  estate  of  inheritance,  and  had  not  in- 
tended to  convey  it,  the  word  **heirs"  would 
not  have  been  used.    This  view  is  entitled  to 
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consideration,  but  by  the  use  of  the  word 
it  also  appears  that  he  knew  its  meaning  and 
Affect,  and  an  examination  of  the  whole 
deed  indicates  caption  and  circumspection. 
The  grantor  is  careful  in  wording  the  deed 
so  that  it  shall  convey  not  the  land,  but  his 
interest  in  it,  and  his  warranty  is  restrict- 
ed to  himself  and  his  heirs.  The  reason  for 
this  is  apparent  upon  the  face  of  the  deed, 
as  the  deed  itself  shows  that  he  had  no  title 
at  the  time  of  its  execution,  because,  while 
he  says  he  bought  the  land  in  1832,  he  also 
states  that  he  had  never  received  a  deed, 
although  25  years  had  elapsed,  and  he  could 
not  well  have  acquired  title  by  possession 
if  the  locus  in  quo  is  correctly  described  in 
the  petition  as  a  juniper  swamp,  not  fit  for 
cultivation,  and  not  izihabitable  by  man,  a 
part  of  the  Oreat  Dismal  Swamp,  a  fit  abode 
for  bears  and  other  wild  beasts. 

Instead  of  the  deed  affording  clear  indica- 
tion of  an  intention  to  convey  a  fee,  it  shows 
upon  its  fftce  that  the  grantor  did  not  have 
a  fee,  and  manifests  a  purpose  to  cut  down 
the  estate  conveyed  as  far  as  possible,  and  a 
purpose  to  minimize  liability  in  the  event  of 
a  claim  against  him. 

It  also  appears  that  the  deed  was  made  68 
years  ago;  that  the  plaintiff  has  held  the 
deed  under  which  it  claims  more  than  24 
years ;  that  neither  the  plaintiff  nor  any  one 
under  whom  it  claims  has  ever  had  posses- 
sion of  the  land  except  that  prior  to  1884 
George  T.  Wallace  held  possession  for  7 
years;  and  that  during  all  this  time  there 
has  been  no  effort  to  assert  the  claim  that 
the  deed  of  1857  was  intended  to  convey  a 
fee  simple,  although  the  evidence  introduced 
by  the  defendant  shows  that  it  has  been  in 
possession  for  about  20  years  since  1884. 

Giving  full  effect  to  the  whole  deed,  and 
considering  the  attendant  circumstances,  we 
are  of  opinion  that  the  relief  prayed  for  by 
tlie  plaintiff  should  be  denied. 

[6]  If,  however,  the  deed  should  be  re- 
formed and  converted  into  a  fee,  the  plaintiff 
would  still  be  without  title,  as,  upon  the 
f^cts  In  this  record,  the  decree  of  reforma- 
tion would  not  relate  back  so  as  to  enable 
the  plaintiff  to  claim  that  the  7  years*  ad- 
verse possession  of  Wallace  was  under  the 
deed  as  reformed. 

Color  of  title  and  adverse  possession  ripen- 
ing It  into  a  true  title  must  go  hand  in  hand, 
and*  when  Wallace  was  holding  adversely,  it 
was  under  a  paper  purporting  to  convey  a 
life  estate,  and  not  a  fee,  and,  if  he  was  en- 
titled to  reform  the  deed,  it  was  a  mere  right 
in  equity,  and  not  an  estate. 

In  the  case  of  Henley  v.  Wilson,  77  N.  C. 
218,  the  plaintiff  claimed  under  a  deed  from 
one  Stone  to  one  McClennahan,  for  life,  and 
contended  upon  the  trial  that  It  appeared 
from  the  deed  that  it  was  intended  to  con- 
vey a  fee  simple,  and  that  this  vested  in  him 
an    equitable  estate  in  fee  upon  which  he 


could  recover,  and  the  court,  dealing  with 

this  contention,  says: 

**The  plaintiff's  coansel,  on  the  argument, 
took  the  ground  that  he  could  maintain  the  ac- 
tion as  equitable  owner  in  possession  under  the 
provisions  of  O.  C.  P.  {  65.  That  provision 
does  not  apply;  for  the  plaintiff  has  no  equita- 
ble estate  as  a  purchaser  in  possession,  or  other 
cestui  que  trust,  but  has  only  a  right  in  equi- 
ty to  have  Stone  converted  into  a  trustee  and 
decreed  to  execute  a  deed  in  fee  simple;  and 
the  fact  that  Stone,  pending  the  action,  execut- 
ed the  very  deed  that  he  would  have  been  re- 
quired to  execute,  does  not  vary  the  case;  for 
the  deed  took  effect  only  from  the  time  of  its 
delivery,  and  Stone  had  no  power  to  make  it 
relate  back  to  the  time  of  the  execution  of  the 
deed  to  McClennahan.  Indeed,  a  court  of  equi- 
ty has  no  such  power,  and  could  only  have  re- 
quired Stone  to  do  wnat  he  has  done— namely, 
execute  a  deed  in  conformity  to  the  intention 
of  the  parties." 

It  will  be  noted  that  the  plaintiff  is  not 
asking  to  reform  a  deed  which  is  a  link  in 
a  chain  of  title,  nor  does  the  principle  apply 
applicable  to  the  re-execution  of  lost  deeds, 
as  illustrated  by  Hodges  v.  Spicer,  79  N.  C. 
223,  and  Phifer  v.  Bamhart,  88  N.  0.  333. 

The  petition  to  rehear  will  be  dismissed, 
and  the  judgment  of  the  superior  court  af- 
firmed. 

Petition  dismissed. 


====  (168  N.  C.  344) 

JOHN  U  ROPER  LUMBER  CO.  v.  RICH- 
MOND CEDAR  WORKS  et  aL 
(No.  21.) 

(Supreme  Court  of  North  Carolina.    March  10, 

1915.) 

1.  Advebsb  Possession  ^=s»101  —  Constbuo- 
TivB  Possession— -Sefabats  Tbaots. 

Generally,  where  title  is  claimed  by  adverse 
possession  as  to  two  separate  pieces  of  land 
against  the  same  claimant,  an  adverse  holding 
of  each  must  be  made  out  by  circumstances  re- 
lation; to  possession  of  each  respectively,  and 
possession  of  one  will  not  extend  constructively 
to  the  other. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |§  575-689;  Dec  Dig.  «s> 
101.] 

2.  AnvEBSE  Possession  ^s>62  — •  Waives  ob 
Abandonment— PuBCHASS  or  Outstand- 
ing Title. 

One  in  possession  of  land  under  color  of 
title  may  purchase  an  outstanding  title  with- 
out thereby  breaking  the  adverse  nature  of  his 
holding  under  the  first  title,  though  the  period 
for  perfecting  title  under  the  first  holding  had 
not  expired. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  |§  259,  262-265 ;  Dec.  Dig. 
<d=s>52.] 

3.  Advebse  Possession  ^=s>62  —  Waivbb  ob 
Abandonment  — PuBOHASE  or  Outstand- 
ing Title. 

Where  plaintiff  held  adversely  for  6%  years 
under  color  of  title  constituted  by  a  deed  from 
a  stranger,  he  did  not  abandon  or  reUnquish 
such  holding  or  the  right  to  complete  title  there- 
under by  the  purchase  of  an  outstanding  inter- 
est which  was  contended  to  be  the  interest  of  a 
tenant  in  common  of  defendants,  where  there 
was  no  intention  by  plaintiff  to  abandon  the 
color  of  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  259,  262-266 ;  Dec  Dig. 
<g=»52.] 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Appeal  from  Superior  Court,  Camden  Coun- 
ty;   Whedbee,  Judge. 

Action  by  the  John  L.  Roper  Lumber  Com- 
pany against  the  Richmond  Cedar  Works  and 
another.  From  a  Judgment  for  plaintiff,  de- 
fendant named  appeals.    No  error. 

This  is  an  action  to  recover  damages  for  a 
trespass  on  the  plaintiff's  land,  known  as  the 
lots  numbered  2  and  8  in  the  New  Lebanon 
division,  which  was  made  in  the  year  1819. 
The  trespass  consisted  in  cutting  roads  on 
the  land  for  the  purpose  of  carting  over  it; 
the  defendant  justifying  under  a  clause  con- 
tained in  the  partition  decree,  reciting  that 
it  would  be  convenient  in  carting  to  the  Cross 
Canal  for  one  proprietor  to  have  the  free 
privilege  of  using  the  share  of  other  propri- 
etors for  that  purpose.  Plaintiff  asked  for  a 
restraining  order  to  stop  the  trespass,  which 
was  at  first  granted,  but  afterwards  vacated, 
and  plaintiff  appealed  to  this  court,  when  the 
order  was  reversed,  and  the  injunction  di- 
rected to  be  continued  to  the  hearing.  158 
N.  C.  161,  73  S.  B.  902.  Defendant  at  first 
admitted  the  title  of  plaintiff  to  lots  2  and 
3,  and  set  up  the  right  to  cross  them;  after- 
wards, by  amendment,  admitted  plaintifF's 
title  to  lot  No.  2,  and  formally  denied  the 
title  to  lot  No.  8,  and  finally,  by  amendment, 
denied  plaintiff's  title  to  both  lots,  which  de- 
fendant alleges  was  due  to  the  unexpected 
decision  of  this  court  In  Weston  v.  Roper 
Lumber  Co.,  involving  the  title  to  lots  1  and 
4  in  said  division,  as  to  the  estoppel  of  a 
judicial  partition  between  tenants  in  com- 
mon. 162  N.  C.  166,  77  S.  B.  480.  The  other 
litigation  between  them  concerned  the  title 
to  lot  12  of  said  division,  which  was  finally 
decided  by  this  court  in  favor  of  the  plaintiff, 
so  that  plaintiff  has  recovered  lots  1  and  4, 
which  bound  the  land  in  controversy  on  the 
east  and  west,  lot  12,  which  bounds  it  on  the 
north,  the  Cross  Canal  being  its  southern 
boundary.  The  jury,  In  this  case,  returned 
the  following  verdict: 

"(1)  Is  the  plaintiff,  John  L.  Roper  Lumber 
Company,  the  owner  and  entitled  to  the  pos- 
session of  the  land  described  in  the  complaint, 
as  alleged?    Answer:    Yes;  the  whole  thereof. 

"(2)  If  so,  have  defendants  entered  and  tres- 
passed thereon,  as  alleged?     Answer:  Yes. 

"(3)  If  so,  what  damaige  has  plaintiff  sns- 
tained  thereby?    Answer:  $75.00." 

The  decision  of  this  matter  turns  chlefiy 
on  the  plaintiff*s  adverse  possession  of  lots 
2  and  3.  Judgment  was  entered  upon  the  ver- 
dict, and  defendant  appealed. 

Ward  &  Thompson,  of  Elizabeth  City,  and 
Winston  St  Biggs,  of  Raleigh,  for  appellant. 
Small,  MacLean,  Bragaw  &  Rodman,  of  Wash- 
ington, N.  C,  and  J.  Kenyon  Wilson,  of  Eliz- 
abeth City,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendant  contends,  as  to 
both  tracts,  that  plaintiff  has  had  no  such  ad- 
verse possession  as  ripened  his  title  under 
color,  as  the  two  tracts,  designated  as  lots  2 


and  3  in  the  New  Lebanon  division,  were 
held  by  plaintiff  and  claimed  by  two  sep- 
arate deeds,  and  were,  in  tAct  and  in  law, 
to  be  taken  and  considered  as  two  separate 
and  distinct  tracts  of  land,  which  would 
therefore  require  an  adverse  possession  of 
each  tract  during  the  full  period  of  limita- 
tion. It  may  be  admitted,  generally,  that 
where  the  bar  of  the  statnte  is  pleaded,  or 
the  benefit  thereof  is  relied  on  in  any  way, 
as  to  two  separate  pteoes  of  land  against  the 
same  claimant,  an  adverse  holding  of  each 
must  be  made  out  for  the  requisite  time  by 
circumstances  relating  to  the  possession  of 
each  piece'  respectively,  and  mere  possession 
of  the  one  will  not  be  extended  so  as  con- 
structively to  include  the  other.  A  discussion 
of  the  question  is  not  called  for,  as  we  are 
satisfied  that  there  was  an  actoal  adverse 
possession  of  each  tract  under  color  for  a 
sufficient  length  of  time  to  ripen  the  title  into 
a  perfect  one.  The  defendant's  objecticm  was 
not  to  the  character  of  the  possession,  as  not 
being  adverse,  but  to  the  application  of  the 
doctrine  of  constructive  possession  to  a  case 
where  there  are  two  or  more  separate  tracti 
of  land,  when  it  should  be  restricted  to  cases 
where  there  is  only  one  tract  involved.  1 
Cyc  1128.  There  was  no  error,  therefore,  as 
to  lot  Na  2. 

The  other  question  presented  as  to  lot  No. 
3  is  whether  the  plaintiff  waived  or  abandon- 
ed all  right  to  claim  any  benefit  from  its  ad- 
verse possession  of  6%  years  under  the  deed 
of  Harrison  EL  Weston  to  it,  dated  1st  day 
of  June,  1878,  as  color  of  title,  by  afterwards, 
December  19, 1884,  taking  a  deed  firom  H.  B. 
Weston,  John  R.  White,  and  others.  Defend- 
ants contend  that,  at  the  time  the  last  deed 
was  made,  they  were  tenants  in  common  with 
H.  B.  Weston  and  the  othtf  persons  named 
therein,  but  it  may  well  be  doubted  if  tbey 
have  offered  evidence  sufficient  in  law  to  es- 
tablish the  fact  under  the  rule  laid  down  in 
Byrd  v.  Bxpress  Co.,  139  N.  C.  273,  51  S.  E. 
851,  or  whether  they  have  connected  them- 
selves with  the  title  of  Samuel  Weston,  the 
first 

[2]  As  tested  by  the  clear  weight  of  author- 
ity and  the  rule  of  reason,  the  general  doe- 
trine  is  that  a  person  In  adverse  possession 
of  land  under  color  may  purchase  an  out- 
standing title  to  the  same  land,  without  there- 
by preventing  his  possession  from  being  lon- 
ger adverse  or  breaking  its  continuity,  and 
this  is  so,  although  the  period  fixed  by  the 
statute  for  perfecting  his  title,  under  color, 
had  not  then  expired.  The  subject  is  so  fnUy 
and  lucidly  treated  by  Circuit  Judge  WUliam 
H.  Taft,  in  Elder  v.  McCa^ey,  70  Fed.  (Cir- 
cuit Court  of  Appeals)  529,  especially  at  page 
547, 17  C.  C.  A.  261,  at  page  269,  that  we  could 
not  do  better  than  to  reproduce  what  has 
there  been  said,  and  especially  as  the  fftcts  of 
that  case  are  so  clearly  analogous  to  those 
now  under  consideration,  the  outstandix^  U* 
tie  being  that  of  a  tenant  in  common: 
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"There  remains  to  consider  the  contention  of 
claimants,  sustained  by  the  court  below,  that, 
whether  the  possession  of  defendants  was  at  any 
time  adverse  to  the  claimants,  the  disseisin 
was  subsequently  purged  by  recognition  and 
acquiescence  of  defendants  in  claimants*  title, 
8o  that  avowed  cotenancy  ensued  before  the 
Btatute  had  run.  This  contention  is  chiefly 
rested  on  the  purchase  and  acceptance  by  the 
defendants  of  deeds  conveying  to  uiem  outstand- 
ing interests  of  certain  of  the  heirs  of  the  broth- 
ers and  sisters  of  William  Barr,  Sr.,  whose  title 
was  of  the  same  character  as  that  of  claimants. 
It  is  well  settled  by  binding  authority  that  a 
yendee  is  not  estopped  to  deny  the  title  of  his 
▼endor.  Robertson  v.  Pickrell,  109  U.  S.  e08, 
614,  616,  3  Sup.  Ct.  407  [27  L.  Ed.  1049]; 
Watkins  v.  Holman,  16  Pet.  25,  54  [10  L.  Ed. 
«73];  WiUison  v.  Watkins,  8  Pet  43  [7  L. 
Ed.  5961;  Blight's  Lessee  T.  Rochester,  7 
Wheat.  535  [5  L.  Ed.  516].  And  the  necessary 
conclusion  from  this  is  drawn,  in  the  last-nam- 
ed case,  that  the  person  in  possession  of  prop- 
erty under  a  claim  of  complete  ownership  has 
the  right  to  fortify  his  title  by  the  purchase  of 
any  real  or  pretended  titles,  without  thereby 
holding  possession  in  subordination  to  them. 
This  is  further  supported  by  the  decisions  of 
many  other  courts  to  the  same  effect  Warren 
V.  Bowdran,  156  Mass.  280  [31  N.  E.  300]; 
Gardner  v.  Greene,  5  R.  1. 104 :  Ghapin  v.  Hunt, 
40  Mich.  505:  Mather  t.  Walsh,  107  Mo.  121, 
131  [17  S.  W.  755] ;  Giles  v.  Pratt,  2  Hill JS. 
G. )  439,  442 ;  Osterhout  ▼.  Shoemaker,  3  Hill 
[N.  Y.]  513,  518 ;  Tobey  v.  Secor,  60  Wis.  310, 
312  [19  N.  W.  99].  The  following  are  cases 
where  the  possessor  and  defendant  purchased 
outstanding  titles  of  tenants  in  common  with 
the  plaintiffs  in  ejectment  aud  yet  was  held  not 
to  have  thereby  acknowledged  the  validly  of  the 
plaintiff's  title :  Fox  v.  Widgery,  4  Me.  [GreenL] 
214 ;  Jackson  ▼.  Smith,  13  Johns.  [N.  Y.]  406, 
413;  Northrop  v.  Wright  7  HiU  [N.  Y.]  477. 
489,  496;  Bryan  v.  Atwater,  5  Day,  181  [5 
Am.  Dec  136T;  Cannon  v.  Stockmon,  36  Cal. 
539  [95  Am.  Dec.  2051;  Winterbum  v.  Cham- 
bers, 91  Cal.  183  [27  Pac  668] ;  Cook  v.  Clin- 
ton,  64  Mich.  309,  313  [31  N.  W.  317,  8  Am. 
St.  Rep.  816].  And  the  same  rule  prevails  in 
Ohio." 

We  need  not  assent  to  all  that  is  said  in 
that  case,  as  to  the  relation  of  vendor  and 
▼endee  with  respect  to  any  estoppel  of  the 
latter  to  deny  or  dispute  the  title  of  the  for- 
mer, and  we  cite  the  case  only  for  the  purpose 
of  showing  that  the  vendee's  adverse  posses- 
sion is  not  affected  by  his  purchase,  and  not 
as  binding  as  to  an  approval  of  all  the  rea- 
sons advanced  in  support  of  the  conclusion, 
as  that  is  not  necessary  to  a  decision  of  this 
matter  or  to  the  value  of  the  case  as  an  au- 
tliority.  Mr.  Freeman,  in  his  work  on  Co- 
tenancy and  Partition  (section  106)  says: 

*'A  person  in  possession  of  land  may  protect 
liimself  from  litigation  by  purchasing  any  out- 
standing claim  against  his  property.  By  so 
purchasing  he  does  not  necessarily  admit  the 
superiority  of  the  title  boiiight,  nor  change  his 
possession,  which  was  before  adverse,  into  a 
pcNssession  subordinate  to  the  newly  acquired 
title.  Therefore  one  who  is  in  possession  of  real 
estate  does  not  become  a  tenant  in  common 
thereof  by  merely  acceptin|:  a  deed  therefor 
from  the  owner  of  an  undivided  interest  there- 
in." 

The  party  who  accepts  a  deed  in  fee  from 
a  grantor  having  no  title  or  a  less  estate 
tlian  he  conveys  performs  no  act  expressly 
designed  to  influence,  and  which  influences, 
tlfte  conduct  of  the  latter  to  his  injury,  nor 


does  he  make  any  admission  which,  in  good 
conscience  and  honest  dealing,  he  should  be 
forbidden  to  gainsay.  The  grantee  is  the  one 
exposed  to  injury,  and  when  necessary  for 
his  protection,  he  may  show  the  truth  and 
dispute  the  title  of  his  grantor,  as  a  party 
is  only  concluded  against  showing  the  truth 
or  asserting  a  legal  right,  when  the  result 
would  be  a  wrong,  through  his  means,  to 
some  third  person.  There  is  no  such  rela- 
tion ordinarily  existing  between  the  gran- 
tee in  fee  and  his  grantor,  as  will  raise  even 
an  implied  obligation,  on  the  part  of  the 
former,  against  a  denial  of  the  title  and 
estate  of  the  latter.  Although  a  tenant  can- 
not question  the  right  of  his  landlord,  a  gran- 
tee in  fee,  as  he  stands  on  a  diff^ent  foot- 
ing in  the  law,  may  hold  adversely  to  the 
grantor,  and  there  can  be  no  good  reason  why 
he  should  not  be  at  liberty  to  deny  that  the 
grantor  had  any  title.  There  is  no  estoppel 
where  the  occupant  is  not  nnder  an  obliga- 
tion, express  or  implied,  that  he  will  at  some 
time  or  in  some  event  surrender  the  posses- 
sion, but  the  grantee  in  fee  is  under  no  such 
duty.  He  does  not  receive  the  possession 
under  any  contract,  express  or  implied,  that 
he  will  even  give  it  np,  but  takes  the  land 
to  hold  for  himself  and  to  dispose  of  at  his 
pleasure.  He  owes  no  faith  or  allegiance  to 
his  grantor,  and  he  does  him  no  wrong  when 
he  treats  him  as  an  utter  stranger  to  the 
title,  and.  Anally,  it  results  from  these  con- 
siderations, and  perhaps  others  of  equal 
cogency,  that  his  possession  is  really  adverse 
to  his  grantor,  as  has  often  been  held  by 
the  courts.  The  above  principles  are  sup- 
ported by  the  following  cases:.  Sparrow  t. 
Kingman,  1  N.  Y.  (1  Comstock)  242;  Oster- 
hout V.  Shoemaker,  3  HUl  (N.  Y.)  5ia  The 
disseisin,  therefore,  was  not  purged  by  tak- 
ing the  deed,  nothing  else  appearing.  A  dis- 
seisor in  possession  has  an  interest  in  the 
land  which  he  may  transfer  with  the  pos- 
session to  a  third  person  or  which  on  his 
death  will  pass  to  his  heir,  and  the  mere 
taking  of  a  deed  from  another,  against  whom 
he  is  holding  adversely,  does  not,  of  itself, 
constitute  a  relinquishment  of  this  right, 
aty  of  St  Paul  V.  C,  M.  &  St  P.  KaUway 
Co.,  45  Minn.  387,  48  N.  W.  17. 

In  Coakley  v.  Perry,  3  Ohio  St  344,  one 
Nathan  Perry  had  purchased  the  land,  re- 
ceived a  conveyance,  and  was  in  possession. 
Subsequently  he  took  a  deed,  with  covenant 
of  warranty,  from  Job  Doan,  to  whom  one* 
fourth  interest  in  a  tax  title  had  descended 
from  his  father,  and  with  reference  to  these 
facts  the  court  said: 

"It  would  be  the  grossest  absurdity  to  con- 
clude that  Nathan  Perry,  by  taking  the  con- 
veyance from  Job  Doan  for  a  trifling  considera- 
tion, contemplated,  instead  of  continuing  seised 
of  the  whole  premises,  as  he  claimed  to  have 
been  before,  that  he  became  seised  of  only  an 
undivided  part,  in  common  with  the  other  heirs 
of  Job  Doan*s  ancestor.  It  would  seem  to  be 
just  and  reasonable  that  a  person  in  the  bona 
fide  possession  of  land  nnder  a  dala  of  title 
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should  be  allowed  to  bay  in  any  title,  real  or 
pretended,  with  a  view  to  quiet  the  enjoyment 
of  his  possessions,  and  that  the  purchase  of  an 
adversary  title,  if  it  does  not  strengthen,  should 
certainly  not  have  the  effect  to  impair,  the  title 
of  the  owner.  It  is  not  the  policy  of  the  law  to 
deter  persons  from  buying  their  peace  and  com- 
pel them  to  submit  to  the  expense  and  vexation 
of  lawsuits,  for  fear  of  having  their  titles  taint- 
ed by  defects  which  they  would  gladly  remedy 
by  purchase,  where  it  can  be  done  with  safety* 

Jndge  Taft  farther  says,  in  Elder  t.  Mc- 

Clasky,  supra,  70  Fed.  at  page  548,  17  O.  O. 

A.  at  page  270: 

"Whether  the  acceptance  of  a  deed  ot  an  out- 
standing interest  by  one  in  possession  shall  af- 
fect his  adverse  possession  depends  on  all  the 
circumstances  surrounding  it.  Generally,  if  his 
possession  began  under  a  claim  of  title  in  fee 
the  purchase  of  another  title  is  not  to  be  re- 
garded as  a  change  of  his  attitude.  His  pur- 
chase may  strengthen  his  title,  but  It  is  usually 
not  permitted  to  impair  it  Cases  may  perhaps 
be  conceived  where  the  acceptance  of  a  deed  of 
an  interest  in  property  by  one  in  possession 
would  be  equivalent  to  an  express  avowal  of 
subordination  to  the  titl<e  of  others  in  privity 
with  the  grantors,  but  it  would  be  exceptional. 
The  cases  relied  upon  hj  the  court  below  to  es- 
tablish a  different  doctrine  do  not  seem  to  us  to 
do  so." 

He  then  proceeds  to  distingnish  the  cases, 

which  it  was  contended  held  to  the  contrary, 

and  demonstrates  that  they  were  based  upon 

exceptional  circumstances  which  showed  that 

the  grantee  in  the  deed  intended  to  abandon 

his  prior  possession,  and  to  claim  under  his 

newly  acquired  title,  which,  of  course,  would 

take  them  out  of  the  rule.    It  is  said  in  1 

Cyc.  p.  1016: 

"With  the  exception  of  at  least  one  decision 
in  which  it  has  been  broadly  ruled  that  the 
purchase  of  an  outstanding  title  or  interest  by 
the  adverse  claimant  interrupts  the  continuity 
of  his  possession,  it  seems  to  be  very  generally 
conceded  that  an  adverse  occupant  may  pur^ 
chase  an  outstanding  title  without  thereby  in- 
terrupting the  continuity  of  his  possession.  A 
party,  it  is  said,  may  very  well  deny  the  va- 
lidity of  an  adverse  claim  of  title,  and  yet 
choose  to  buy  his  peace  at  a  smaller  price  than 
be  at  great  expense  and  annoyance  in  litigat- 
ing it'^ 

It  may  be  admitted  that,  under  some  spe- 
cial circumstances,  the  purchase  of  an  out- 
standing interest  will  have  the  effect  of  di- 
vesting the  possession  of  its  hostile  character, 
but  no  such  circumstances  are  to  be  found  in 
this  case.  A  party  is  not  bound  to  admit, 
and  does  not  necessarily  admit,  title  in  an- 
other, because  he  prefers  to  get  rid  of  that 
other's  daim  by  purchasing  it  He  has  a 
right  to  quiet  his  possession  and  protect  him- 
self from  Utigation  in  any  lawful  mode  that 
appears  to  him  most  advantageous  or  de- 
sirable. To  hold  otherwise  would  compel 
him  to  litigate  adverse  claims,  or,  by  buying 
one,  forego  any  right  to  claim  the  benefit  of 
the  statute  of  limitations  as  to  all  othera 
The  acts  and  declarations  of  the  possessor 
may,  doubtless,  be  given  in  evidence  with  a 
view  of  showing  the  character  of  his  claim, 
but  whether  the  possession  is  adverse  or  not 
is  a  question  for  the  jury  to  determine  upon 
all  the  evidence^     Cannon  t«  Stockmon,  36 


Cal.  639,  d5  Am.  Dea  205.  If  a  party  is  in 
possession  continuously  for  7  years,  all 
the  time  claiming  ownership  exclusive  of  any 
other  right,  and  under  color,  he  is  entitled  to 
the  benefit  of  the  statute  of  limitations,  do 
matter  how  many  outstanding  adverse  claims 
he  may  purchase  to  secure  his  peace  and  re- 
move any  cloud  or  suspicion  from  his  title, 
unless  he  has,  in  some  way,  estopped  or  pre- 
cluded himself  from  relying  on  that  statute, 
and  the  question  for  the  jury  to  determine 
on  such  claim  is  whether,  upon  all  the  evi- 
dence, he  appears  to  have  been  continuously 
in  possession  during  the  time  prescribed, 
claiming  title  adversely  and  exclusive  of  any 
other  right  Cannon  y.  Stockmon,  supra. 
This  is  not  the  case  of  a  grantee  of  one  tm- 
ant  in  common,  who  is  in  possession  under  a 
deed  for  the  whole,  and  not  for  the  particular 
tenant's  interest,  which  requires  a  holding  for 
20  years  to  bar  the  cotenant;  the  making  of 
the  deed  and  the  possession  by  the  grantee 
claiming  thereunder  not  being  sufficient,  un- 
der our  ruling,  to  constitute  such  a  disseisen 
of  the  cotenant  as  to  bar  his  right  if  the  pos- 
session is  continued  for  7  years.  Page  ▼. 
Branch,  97  N.  C.  97,  1  S.  EL  625,  2  Am.  St 
Rep.  281;  Breden  v.  McLaurin,  98  N.  C.  307, 
4  S.  B.  136 ;  Ferguson  v.  Wright,  113  N.  C. 
537,  18  S.  E.  691 ;  Roscoe  v.  Roper  Lumber 
CO..  124  N.  C.  42,  32  S.  B.  389 ;  BulUn  v.  Han- 
cock,  138  N.  C.  198,  60  S.  B.  621 ;  Whitaker 
v.  Jenkins,  138  N.  C.  476,  51  S.  B.  104;  Dob- 
bins V.  Dobbins,  141  N.  0.  210,  53  S.  B.  870, 
10  Ia  R.  A.  (N.  S.)  185,  115  Am.  St  Rep.  682. 
And  these  cases  show,  as  also  does  Caldwell  v. 
Neely,  81  N.  C.  114,  that  20  years  of  posses- 
sion is  essential  to  bar  cotenants,  and  the 
fact  of  holding  and  claiming  under  a  deed  for 
the  whole  from  one  of  them  will  make  no 
difference.  Boggan  v.  Somers,  162  N.  0.  390, 
67  S.  B.  065.  And  the  same  doctrine  was 
stated  very  recently  in  a  case  between  the 
same  parties  as  those  arrayed  against  each 
other  in  this  record  (Lumber  Co.  v.  Cedar 
Works,  166  N.  C.  83,  80  S.  B.  982),  where  we 
said: 

*'We  are  aware  that  this  conrt  has  held  that 
a  deed  by  one  tenant  of  the  entire  estate  held  id 
common  is  not  sufficient  to  sever  the  anity  of 
possession  by  which  they  are  bound  together, 
and  does  not  constitute  color  of  title,  as  the 
grantee  of  one  tenant  takes  only  his  share  and 
'steps  into  his  shoes.'  In  such  case,  20  yean 
of  adverse  possession,  under  a  claim  of  sole 
ownership,  is  required  to  bar  the  entry  of  the 
other  tenants,  under  the  presumption  of  an  ous- 
ter from  the  beginning  raised  thereby.  Cloud  ▼. 
Webb,  14  N.  C.  317 ;  Hicks  v.  BuUock,  96  N. 
C.  164  [1  S.  E.  629];  Breden  v.  McLaurin.  98 
N.  C.  307  [4  S.  E.  136];  BuUin  v.  Hancock, 
138  N.  C.  198  [50  S.  £.  621];  and  Dobbins 
V.  Dobbins,  141  N.  C.  210  [53  S.  E.  870,  10  L. 
R.  A.  (N.  S.)  185,  115  Am.  St  Rep.  682],  where 
the  other  cases  are  collected.  We  are  not  in- 
advertent to  the  fact  that  this  state  stands  alone 
in  the  recognition  of  this  principle,  the  others 
holding  the  contrary,  that  such  a  deed  is  good 
color  of  title  (1  Cyc  1078,  and  notes) ;  but  it 
has  too  long  been  the  settled  doctrine  of  this 
court  to  be  disturbed  at  this  late  day,  as  it 
might  seriously  impair  vested  rights  to  do  sa 
It  should  not,  though,  bs  carried  beyond  the  ne- 
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cessities  of  the  particular  class  of  cases  to 
which  it  has  been  applied,  but  confined  strictly 
within  its  proper  limits ;  otherwise  we  may  de- 
stroy titles  by  a  too  close  attention  to  technical 
considerations  growing  out  of  this  particular  re- 
lation of  tenants  in  common,  and  more  so,  we 
think,  than  is  required  to  preserve  their  rights. 
This  view  has,  within  recent  years,  been  tiior- 
ou^hly  sanctioned  by  the  court." 

Judge  Gaston  said,  In  Cloud  t.  Webb,  15 

N.  G.  290,  25  Am.  Dec.  711  (second  appeal): 

**A  sole  possession  by  the  bargainee  of  a  part 
under  a  deed  in  severalty  for  that  part  might, 
and  probablv  would,  amount  to  .a  demonstra- 
tion plain  that  such  possession  was  a  several 
holding  under  that  deed,  was  tantamount  to  an 
ouster  of  that  part,  and  therefore  adverse  to 
Mrs.  Cloud's  claim  of  a  right  to  the  possession 
thereof." 

[3]  It  will  be  seen  by   these  references, 
within  what  narrow  limits  the  doctrine  as 
to  the  effect  of  a  possession  held  under  the 
deed  of  oiie  of  the  cotenants  is  confined,  and 
as  to  whether  such  a  deed,  followed  by  pos- 
session   taken    by    the   grantee,  .  will   con- 
stitute   a    disseisin   of   the   other    tenants. 
Bat  here  the  plaintiff  held  under  a  deed  made 
by  a  stranger  and  adversely  to  all  others, 
for  6^    years,    and    we   find  no   evidence 
that    he    intended    to    relinquish    the    ad- 
vantage   he    had   gained    by    such    holding 
and  substitute  for   it   a  one-half   undivid- 
ed interest  in  the  land  of  doubtful  validity, 
but  the  contrary  appears  to  have  been  the 
motive  and  purpose,  as  the  subsequent  pur- 
chase was  clearly  intended  merely  to  clear 
up  the  title,  or  to  get  rid  of  adverse  claims 
to  it,  however  nnfonnded  they   may  have 
been,  so  that  it  would  be  exempt  from  future 
attack.  It  was  not  supposed  by  any  of  the 
parties  to  the  transaction  that  plaintiff  was 
buying  an  interest  in  common  with  defend- 
ants, but  all  the  circumstances  tend  to  show 
that  it  continued  to  rely  upon  the  adverse 
possession  to  ripen  its  title  under  the  color. 
The  case  is  therefore  not  like  that  of  one 
^rhen  an  outsider  receives  a  deed  from  one  of 
the  tenants  for  the  entire  and  undivided  es- 
tate in  the  land  held  tn  common,  and  has  no 
other  source  of  title.    Plaintiff  holds  the  deed 
of  a  stranger  to  a  several  interest,  and  not 
one  held  In  common,  and  has  the  right  to 
perfect  his  title  under  it,  although  he  may 
liave  purchased  another  claim  and  taken  a 
conveyance  from  those  asserting  it,  to  safe- 
£^ard  the  title,  which  was  maturing  by  his 
continued  possession  under  color. 

The  prayers  of  the  defendants  required  the 
court  to  instruct  the  jury,  as  matter  of  law, 
tliat  the  taking  of  the  second  deed  prevented 
plaintiff  from  claiming  any  benefit  by  its 
a  diverse  possession  under  the  Harrison  E. 
'Weeton  deed  of  1878,  and  there  was  no  error 
In  refusing  them.  The  court  properly  left 
tbe  question  of  adverse  possession  to  the  jury, 
velth  appropriate  instructions.  The  reference 
to  plaintiff's  possession  in  1871  and  1872  was 
liarmless,  being  merely  the  statement  of  a 
contention.  The  court  immediately  after- 
^vrards  correctly  instructed  the  jury  as  to  ad- 


verse possession  under  color,  and  the  jury 
could  not  have  been  misled.  The  issues  were 
sufficient  to  present  all  controverted  matters^ 
and  were  properly  submitted  by  the  court, 
instead  of  those  tendered  by  the  defendant 
Albert  v.  Insurance  Co.,  122  N.  C.  92,  30  S. 
E.  327,  65  Am.  St  Bep.  693;  RatUff  v.  Bat- 
liff,  131  N.  0.  425,  42  S.  E.  887,  63  L.  B.  A. 
963 ;  Hatcher  v.  Dabbs,  133  N.  a  239,  45  S. 
E.  562 ;  Zollicoffer  v.  Zollicoffer,  84  S.  E.  349. 
The  other  exceptions  are  without  any  merit 

After  a  careful  review  of  the  record  and  a 
studious  consideration  of  the  arguments  of 
counsel,  we  have  not  been  able  to  find  any 
error  committed  by  the  court  at  the  trial. 

No  error. 


(188  N.  C.  870) 

MASON  V.  STEPHENS  et  aL    (No.  181.) 

(Supreme  Ck>urt  of  North  Carolina.    March  10, 

1915.) 

1.  Dismissal  and   Nonsuit   <e=»26— Ssttlb- 

MENTS  WITH  JoiNT  TOBT-FEASOB. 

Where  plaintiff  brought  an  action  against 
the  individual  defendant  for  wrongfully  cutting 
timber  on  his  ^land,  and  against  the  corporate 
defendant  for  the  value  of  such  timber  received 
and  cut  by  it  under  contract  with  the  other  de- 
fendant, a  nonsuit  as  to  the  corporate  defend- 
ant on  compromise  and  payment  by  it  of  the 
amount  due,  does  not  authorize  the  granting  of 
a  nonsuit  as  to  the  individual  defendant,  suice 
the  individual  would  have  no  right  of  action 
against  the  corporate  defendant  in  any  event 
[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  |i  46,  48^59;  Dec. 
Dig.  <9=»26.] 

2.  Releass    ^s>29  — Joint   Tobt-Fbasobs  ^ 
Dismissal. 

An  agreement  for  a  valuable  consideration 
not  to  sue  one  joint  tort-feasor  or  to  dismiss 
an  action  as  to  him,  releases  the  other  only  to 
the  extent  of  the  payment  made,  though  an 
absolute  release  of  one  tort-feasor  releases  the 
other. 

[Ed.  Note.— For  other  cases,  see  Release, 
Gent  Dig.  {{  64-70;    Dec  Dig.  ^=s>29.] 

S.  Dismissal  and  Nonsuit  9=948— Nonsuit 
—Joint  Tobt-Feasob. 

Where  a  nonsuit  was  taken  as  to  one  joint 
tort-feasor,  it  was  error  to  direct  a  nonsuit  on 
that  account  against  the  other,  against  whom 
there  was  a  judgment  by  default  and  inquiry 
entered  at  the  previous  term. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Gent  Dig.  {  96;  Dec  Dig.  <d=»48.] 

Appeal  from  Superior  Gourt,  Oaven  Gonn- 
ty;    Peebles,  Judge. 

Action  by  G.  N.  Mason  against  A.  H.  Ste- 
phens and  another.  From  a  judgment  di- 
recting a  nonsuit  as  to  defendant  Stephens, 
the  plaintiff  appeals.    Reversed. 

W.  D.  Mclver  and  R.  A.  Nunn,  both  of 
Newbern,  for  appellant  H.  L.  Glbbs,  of 
Oriental,  and  A.  D.  Ward,  of  Newbern,  for 
appellees. 

GLARK,  0.  J.  This  is  an  action  against 
the  defendant  Stephens  for  wrongfully  cat- 
ting timber  on  plaintiff's  land  and  against 
the  Blades  Lumber  Gompany  for  wrongfully 


^s»For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indens 
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recelylng  part  of  the  same  and  not  paying 
therefor.  Judgment  by  default,  and  Inquiry 
as  to  Stephens  was  taken  at  February  term, 
1913,  and  at  May  term,  1913,  a  nonsuit  was 
taken  as  to  the  lumber  company. 

[1]  At  the  trial  term  the  Judge  directed  a 
nonsuit  as  to  Stephens  on  the  ground  that 
the  nonsuit  as  to  the  lumber  company  had 
been  entered  tn  conseQuence  of  a  compromise 
and  payment  of  the  amount  due  by  said  lum- 
ber company.  This  was  error.  It  appeared 
that  the  recovery  was  sought  of  the  lumber 
company  cmly  for  that  part  of  the  lumber 
which  it  had  wrongfully  received  and  a  re- 
lease of  that  demand  was  not  a  release  of 
Stephens  except  pro  tanto. 

[2]  Besides,  if  it  had -been  for  the  entire 
amount,  an  agreement  for  a  valuable  consid- 
eration not  to  sue  one  joint  tort-feasor,  or 
a  dismissal  of  the  action  as  to  him,  does  not 
release  the  other  but  only  to  the  extent  of 
the  payment  made.  Chicago  v.  Babcock,  143 
111.  358,  32  N.  B.  271;  Jaggard  on  Torts,  { 
117;  38  Cyc.  538.  It  does  not  have  the  same 
effect  as  the  absolute  release  of  one  tort- 
feasor which  it  has  been  held  releases  the 
other.  Indeed  the  lumber  company  received 
the  lumber  from  the  defendant  Stephens,  or 
rather  cut  It  under  a  contract  with  him,  and 
the  nonsuit  as  to  the  lumber  company  could 
do  no  harm  to  Stephens  who  had  no  action 
against  the  company  in  any  event. 

[3]  It  was  also  error  to  direct  a  nonsuit 
as  to  the  defendant  Stephens  against  whom 
there  was  a  Judgment  by  default  and  inquiry, 
taken  at  a  previous  term,  and  which  inquiry 
was  then  being  duly  made.  Jordan  v.  Pool, 
27  N.  O.  111. 

There  was  also  error  in  excluding  certain 
testimony  offered  which  it  is  not  now  neces- 
sary to  discuss. 

The  Judgment  of  nonsuit  Is  reversed. 


OSS  N.  0.  89) 

MASON  v.  STEPHENS.     (No.  182.) 

(Supreme  Oourt  of  North  Oarolina.    March  10, 

19150 

1.  Injunction    ^=>129— DisiassAL— Deivots 
IN  PuBADiNOs—AsfBNDMBNT— Title. 

Under  Revisal  1905,  |  495,  providing  that 
pleadings  shall  be  liberally  construed  with  a 
view  to  substantial  justice  between  the  par- 
ties, the  court  was  not  justified  in  dismissing  an 
action  on  the  ground  that  no  complaint  had 
been  filed,  where  the  affidavit  of  plaintiff  for  a 
restraining  order  was  treated  as  a  complaint 
by  both  parties,  and  the  plaintiff  asked  leave 
to  amend  the  affidavit  so  as  to  entitle  it  as  a 
complaint. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §{  279-287;    Dec.  Dig.  «=»129.] 

2.  Appeal  and  Bbbob  ^=>959~Pijeadino  <&=> 
236  —  Review  —  Discbetion   of  Ojubt  — 

AME  N  Dlf  ENT 

Under  Revisal  1906.  I  505,  providing  that 
a  pleading  can  be  amended  at  any  time  unless 
it  be  made  to  appear  to  the  court  that  it  was 
done  for  the  purpose  of  delay,  the  granting  or 
refusal  of  a  motion  to  amend  pleadings  is  ordi- 


narily in  the  discretion  of  the  trial  court,  and 
not  reviewable  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  8825-3831 ;  Dec.  Dig.  ^s> 
959;  Pleading,  Cent.  Dig.  §{  601,  606;  Dec 
Dig.  <8=>236.] 

3.  Injunction   ^=»129  —  Involuntabt   Dis- 

lassAi/— Grounds— Settlement. 

Where  the  parties  to  a  suit  for  injunction 
to  restrain  the  cutting  of  timber  on  certain 
lands  agreed  that  the  defendant  might  continue 
the  cutting  and  retain  the  proceeds  to  await 
the  final  result  of  the  action,  and  plaintiff  had 
instituted  another  action  to  recover  such  pro- 
ceeds, that  action  would  determine  the  rightM 
of  the  parties,  and  the  injunction  suit  was  prop- 
erly dismissed. 

[Ed.  Note.^For  other  cases,  see  Injunction, 
Cent.  Dig.  H  279-287 ;   Dec.  Dig.  «=>129.] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Peebles,  Judge. 

Action  by  C.  N.  Mason  against  A.  H.  Ste- 
phens. From  a  judgment  dismissing  the  ac- 
tion, the  plaintiff  appeals.  Modified  and  af- 
firmed. 

W.  D.  Mdver  and  R.  A.  Nunn,  both  of 
Newborn,  for  appellant  H.  L.  Gibba,  of 
Oriental,  and  A.  D.  Ward,  of  Newbem,  for 
appellee. 

CLARK,  C.  J.  The  action  was  brought  to 
obtain  a  restraining  order  and  an  injunction 
against  the  defendant  cutting  certain  timber 
which  was  granted.  The  affidavit  was  treat- 
ed as  a  complaint,  though  it  was  not  so  en- 
titled. The  answer  refers  to  it  as  the  "com- 
plaint" During  the  progress  of  the  cause 
the  parties  entered  into  an  agreement  by 
which  the  timber  was  to  be  out  by  the  de- 
fendant, and  the  proceeds  secured  to  await 
the  final  result  of  action.  A  new  action  was 
brought  to  recover  such  proceeds. 

[1]  Subsequently  the  defendant  moved  to 
dismiss  the  action  because  no  complaint  had 
been  filed.  The  plaintiff  thereupon  moved 
to  be  allowed  to  amend  his  pleading  so  as 
to  entitle  his  aflBdavit  as  a  complaint  This 
motion  the  court  refused  and  dismissed  the 
action. 

[2]  It  is  true  that  the  granting  or  refusal 
of  a  motion  to  amend  pleadings  is  in  the  dis- 
cretion of  the  court  Bev.  |  006.  But  In 
this  case  the  aflidavit  of  the  plaintiff  had 
been  treated  as  a  complaint,  and  the  answer 
had  recognized  It  as  such,  and  the  oourt  was 
not  justified  in  dismissing  the  proceeding 
upon  that  ground.    Rev.  |  495w 

[S]  But  the  object  of  the  action  had  been 
attained  by  the  agreement  between  the  par- 
ties that  the  defendant  should  cut  the  timber, 
securing  the  proceeds,  and,  a  new  action  hav- 
ing be^i  brought  by  this  plaintiff  against 
the  same  defendant  to  recover  such  proceeds, 
there  was  no  reason  why  the  cause  should 
have  been  retained  longer  on  the  docket  It 
was  therefore  properly  dismissed,  but  for  a 
different  reason  from  that  assigned  by  the 
court 

While  the  judgment  should  be  affirmed,  the 
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cauB^  at  action  having  been  admitted  by  the 
agreement  which  dispensed  with  the  neces- 
sity of  a  restraining  order,  the  costs  below 
and  the  costs  in  this  appeal  should  be  divid* 
6d  between  the  parties.* 
If  odifled  and  affirmed. 


a^  N.  C.  284) 

8TATB  7.  LANOASTBR  et  al     (No.  leS.) 

(Supreme  Goart  of  North  Carolina.    March  10, 

1916.) 

1.  AFFBAT   ^=>1  —  NATUBS  —  liANOUAOa  OB 

OONDUCT  iNciTxna  Affbat. 

If  a  person  by  such  abasiye  language  or 
offensiye  conduct  towards  another,  as  is  oftlcu- 
lated  'and  intended  to  bring  on  a  fight,  induces 
that  other  to  strike  him,  he  is  guilty  of  an  ''af- 
fray," though  he  did  not  return  the  blow. 

[Ed.  Note.— For  other  cases,  see  AfEray,  Cent 
Dig.  H  1-^;   Dec  Dig.  (d=»l. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Affray.] 

2.  AlTBAT  ig^.J  I     iNMOTMEinV— PlAOK. 

An  indictment  for  an  affray  in  a  pnUic 
place  was  sufficient,  though  it  md  not  specify 
the  place. 

[Ed.  Note.— -For  other  cases,  see  Affray,  (3ent 
Dig.  |§  6,  7;    Dec  Dig.  «=s>4.] 

8.  Atfrat  ^=»4  —  iNPIOnCENT— ISufficienct. 
An  indictment  for  an  affray,  charging  that 
defendants  did  willfully  and  unlawfully  assem- 
ble together,  and  did  mutually  assault  and  beat 
each  other,  JeL  by  using  language  calculated  and 
intended  to  bring  on  a  fight  and  a  fight  ensuing, 
and  L.  using  a  deadly  weapon,  to  wit,  a  gun, 
and  to,  with,  and  against  each  other  in  a  public 
place  did  fight  and  make  an  affray,  was  suffi- 
cient in  form  as  to  both  defendants. 

[Ed.  Note.— For  other  cases,  see  Affray,  C!ent 
Dig.  II  6,  7;   Dec  Dig.  «=s>4.] 

4.  Cbiminal  Law  ^=»03— Juusdzokon— Af- 

FBAT. 

An  affray  is  cognizable  in  the  superior 
court  as  to  both  defendants,  where  a  deadly 
weapon  was  used  by  either. 

[IM.  Note.— For  other  cases,  see  Criminal 
I^aw,  Cent  Dig.  ||  120,  137-166;    Dec  Dig. 

Appeal  from  Superior  Ck)nrt,  Craven  Ck>un» 
ty;  Peebles,  Jadge. 

James  Lancaster  and  Richard  Parker  were 
Indicted  for  an  affray.  From  the  action  of 
the  court  in  quashing  the  indictment  as  to 
Parker  and  dismissing  as  to  him,  the  State 
appeals.    Reversed. 

The  Attorney  General,  for  the  State.  D. 
BL  Henderson,  of  Newbem,  for  appellee. 

CLARK,  C.  J.  The  defendants  were  in- 
dicted for  an  affray.  The  indictment  charg- 
ed that  the  defendants — 

''did  willfully  and  unlawfully  assemble  together, 
and  did  mutually  assault  and  beat  eadi  other. 
Xtichard  Parker  b^  using  language  calculated 
auid  intended  to  bring  on  a  fight  and  a  fight  en- 
suing, and  James  Lancaster  using  a  deadly 
iMreapon.  to  wit,  a  gun,  and  to,  with,  and  against 
each  other  in  a  public  place  did  fight  and  make 
an  affray,"  etc. 

The  court,  on  his  own  motion,  quashed  the 
tndictment  as  to  Parker  and  dismissed  the 
Action  as  to  him,  from  which  decision  the 
««^ate  appealed.    Rev.  i  8276  (S). 


[1]  In  State  v.  Fanning,  94  N.  C.  940,  55 
Am.  Rep.  663,  the  defendants  were  indicted 
for  an  affray,  and  it  was  held  that  if  a 
person,  by  such  abusive  language  or  offensive 
conduct  towards  another  as  is  calcnlated  and 
intended  to  bring  on  a  fight,  induces  that 
other  to  strike  him,  he  is  guilty,  although 
he  did  not  return  the  blow.  To  same  purport. 
State  y.  Davis,  80  N.  C.  851,  80  Am.  Rep. 
^;  State  v.  Robbins^  78  N.  a  431;  State  v. 
Downing,  74  N.  C.  184 ;  State  v.  Perry,  50  N. 
C  9,  69  Am.  Dec.  768.  Here  the  charge  is 
''did  mutually  assault  and  beat  each  other.** 

[2,  S]  In  State  v.  Griffin,  125  N.  C.  692,  84 
S.  E.  518,  it  was  held  that  the  place  need 
not  be  charged  nor  proven.  The  forn)  of  the 
indictment  is  sufficient    Rev.  11  8254,  3255. 

[4]  His  honor  seems  to  have  been  of  the 

opinion  that  the  defendant  Parker  could  not 

be  tried  for  the  affray  in  the  superior  court, 

because  he  did  not  use  a  deadly  weapon.    In 

State  y.  (Coppersmith,  88  N.  C.  614,  it  is  held: 

'*An  affray  is  cognizable  in  the  superior  court, 
as  to  both  defendants,  where  it  appears  that  a 
deadly  weapon  was  used  by  either.^ 

This  has  been  cited  and  approved.  State 
y.  Albertson,  113  K.  C.  634,  18  S.  B.  321. 
To  same  effect.  State  v.  Ray,  89  N.  C.  587, 
and  cases  cited  to  that  case  and  to  State  v. 
Ray  in  the  Anno.  Bd. 

If  Parker,  not  having  used  a  deadly  weap- 
on, had  been  convicted  or  acquitted  before 
a  Justice  of  the  peace,  this  would  have  been 
a  fnll  defense  as  to  him.  State  v.  Fagg,  125 
N.  C.  609,  84  S.  B.  197.  But  this  could  not 
appear  on  a  motion  to  quash. 

The  Judgment  quashing  the  bill  as  to  the 
defendant  Parker  is  reversed. 


(168  N.  C.  377> 

LANCASTBR  et  aL  v.  BLAND  et  aL 

(No.  187.) 

(Supreme  Court  of  North  Carolina.    March  10, 

1915.) 

1.  Appeal  and  Bbbob  ^=»452— Dismissal  or 
Appeal— Effect— Motion  fob  New  Trial. 

Where  plaintiff  appealed  from  a  judgment, 
but  did  not  perfect  his  appeal,  and  it  was  dis- 
missed by  the  Supreme  Court,  the  case  was  ter- 
minated, and  the  trial  court  could  not  at  the 
next  term  entertain  a  motion  for  new  trial  on 
the  ground  of  newly  diacovered  evidence. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  2212,  221d ;  Dec.  Dig.  ^=s> 
452.] 

2.  Appeal  and  E)bbob  ^s>1194— DsxEBiaNA- 
TiON— Effect. 

Where  a  judgment  has  been  affirmed  or  re- 
versed on  appeal,  but  no  final  judgment  entered 
by  tiie  Supreme  Court,  the  case  is  a  live  one 
until  judgment  has  been  entered  in  the  court 
below  in  conformity  with  the  certificate  from 
the  Supreme  Court. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4648-4656,  4660;  Dec. 
Dig.  «=»1194.] 

3.  Appeal   and    Ebbob  ^=s>87— Obdebs   Ap- 
pealable—Denying New  Tbial. 

The  denial  on  the  merits  of  a  motion  for 
new   trial  on   the  ground  of  newly  discovereri 
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evidence,  after  appeal  from  the  Judgment   has 
been  dismissed,  is  not  appealable. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  559-560,  577-596;  Dec. 
Dig.  <S=s>87.] 

Petition  by  Laura  Lancaster  and  others 
against  J.  L.  Bland  and  others  for  certiorari 
to  review  an  order  of  the  superior  court. 
Certiorari  denied. 

W.  D.  Mclver,  of  Newbem,  for  petition- 
ers. D.  L.  Ward,  of  Newbem,  for  defend- 
ants. 

CLARK,  0.  J.  [1]  This  cause  was  tried 
and  Judgment  entered  at  April  term,  1914, 
of  Craven.  The  plaintiff  appealed,  but  did 
not  perfect  his  appeal,  and  ht  the  call  of  the 
district  at  the  fall  term  of  this  court  the 
defendant  docketed  the  required  certificate 
and  moved  under  rule  17  (81  S.  E.  ix)  to  dis- 
miss, which  was  allowed.  Thereafter,  at  the 
November  term  of  the  court  below,  the  plain- 
tiff filed  a  petition  for  a  new  trial  for  new- 
ly discovered  evidence. 

His  honor  properly  held  that  he  had  no 
Jurisdiction  to  entertain  the  motion.  The 
case  was  terminated  by  the  final  Judgment 
at  the  April  term  of  Craven,  unless  it  had 
been  kept  alive  by  prosecuting  an  appeal. 
This  not  being  done,  the  defendant  could 
have  had  the  case  put  off  the  docket  at  the 
next  term  in  the  court  below,  on  motion,  for 
failure  to  prosecute  the  appeal.  Avery  v. 
Pritchard,  93  N.  C.  266,  and  cases  citlhg  the 
same  in  the  Annotated  Edition.  Or  the  de- 
fendant could  make  the  same  motion  in  this 
court  by  docketing  the  certificate  and  mov- 
ing to  dismiss  under  rule  17.^  Whichever 
method  the  appellee  might  resort  to,  and 
whether  the  Judgment  dismissing  the  ap- 
peal, for  failure  to  prosecute,  was  entered  in 
the  superior  court,  or  In  this  court,  such  ad- 
judication dates  back  to  the  final  Judgment, 
from  which  the  appeal  was  not  prosecuted. 

This  case  having  been  adjudged,  by  the  or- 
der of  dismissal  in  this  court,  to  have  been 
terminated  at  the  April  term,  1914,  of  the 
superior  court,  the  attempt  to  file  a  motion 
for  a  new  trial  for  newly  discovered  testi- 
mony at  the  November  term  of  said  superior 
court  could  avail  nothing.  The  bare  fact 
that  the  name  of  the  case  was  still  on  the 
docket  did  not  make  it  a  live  cause.  It  had 
been  terminated,  fully  and  completely,  by  the 
final  Judgment  at  the  April  term,  from  which 
the  appeal  had  not  been  prosecuted. 

[2]  The  court  below,  therefore,  correctly 
held  that  he  had  no  power  to  entertain  a  mo- 
tion for  a  new  trial  at  a  term  subsequent  to 
that  at  which  final  Judgment  had  been  en- 
tered. Whether  a  Judgment  has  been  affirm- 
ed or  reversed  on  appeal,  it  is  a  live  case  till, 
on  receipt  of  the  certificate,  Judgment  has 
T»een  entered  below  in  conformity  therewith, 
unless  final  Judgment  is  entered  here.  Smith 
V.  Moore,  150  N.  C.  158,  63  S.  E.  158. 


Black  V.  Black,  111  N.  0.  300,  16  S.  B,  412, 
and  Banking  Co.  v.  Morehead,  126  N.  d!  279, 
35  S.  E.  593,  were  live  cases,  in  which  proper 
motions  could  be  made,  because,  though  the 
certificate  had  been  sent  down.  Judgment  had 
not  been  entered  in  accordance  therewith  in 
the  court  below. 

In  the  present  case  the  adjudication  was 
not  on  the  merits,  but  simply  that  the  appeal 
had  been  abandoned  at  April  term,  1914,  of 
the  lower  court,  and  there  was  no  Judgment 
to  be  entered  in  accordance  therewith,  and 
no  motion  could  be  made  in  a  dead  case. 
The  Judge  had  no  Jurisdiction,  except  to  put 
the  case  off  the  docket.  The  case  was  not 
sent  back  to  the  lower  court  at  alL 

[3]  If  the  court  had  Jurisdiction,  and  had 
refused  the  motion  on  its  merits,  no  appeal 
lay.  Fleming  v.  Railroad  (at  this  term)  84 
S.  E.  270. 

Certiorari  denied. 


(168  N.  c.  8M) 

BRINN    ▼.    INDEPENDENT    STEAMBOAT 

LINE.    (No.  171.) 

(Supreme  Court  of  North  Carolina.    March  10, 

1916.) 

Sales  ^=>202— Tims  of  Passaqs  of  Title. 

Where  a  boat  is  sold  on  agreement  that  a 
depositary  would  deliver  the  price  to  the  seller 
and  bill  of  sale  to  the  purchaser  on  cancellation 
of  mortgages  thereon,  title  passes  as  between 
the  parties  on  delivery  of  the  boat,  and  the 
money  is  absolutely  due  on  cancellation  of  the 
mortgage^  though  there  are  incumbrances  on 
the  machinery,  and  the  boat  is  libeled  for  inju- 
ries to  cargo  sustained  before  cancellation  of 
the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  542-651 ;   Dec.  Dig.  <Ss»202.] 

Appeal  from  Superior  Court,  Craven  (boun- 
ty; Peebles,  Judge. 

Action  by  Charles  Brinn  against  the  Inde> 
pendent  Steamboat  Line.  From  a  judgment 
for  plaintiff,  defendant  appeals.     No  error. 

R.  A.  Nunn,  of  Newbern,  for  appellant.  D. 
L.  Ward,  of  Newbem,  for  appellee. 

CLARK,  C.  J.  On  December  27,  1912,  the 
plaintiff  Brinn  sold  a  certain  boat,  called  the 
''H.  L.  N.,'*  for  $300,  to  the  defendant  steam- 
boat line,  who  took  possession  of  the  same. 
A  bill  of  sale  was  drawn  by  Brinn  and  a 
check  for  $300  by  the  defendant,  and  both 
were  deposited  with  one  Hardison,  to  be  held 
until  the  mortgages  on  the  boat  should  be 
canceled,  when  the  bill  of  sale  should  be  re- 
corded and  the  check  delivered  to  Brinn. 
The  mortgages  were  canceled  February  4, 
1913,  but  the  defendant  company  notified  Har- 
dison not  to  deliver  said  check  nor  to  record 
said  bill  of  sale,  and  refused  to  pay  the  ^00, 
to  recover  which  this  action  was  brought. 

The  defendant  alleged  and  offered  evidence 
that  it  bought  the  boat  upon  the  express  con> 
dltion  that  it  should  be  delivered  free  from 
all  incumbrances;  that,  besides  the  mortgag- 
es which  have  been  canceled,  there  was  a 
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lien  on  the  machinery  for  $38,  and  another 
on  the  boat  for  $83,  and  that,  before  the  bill 
of  sale  was  recorded,  the  vessel  was  Ubeled 
for  damages  to  its  cargo,  and  that,  in  the  pro- 
ceedings to  enforce  collection  of  such  dam- 
ages, the  holders  of  the  above  liens  interven- 
ed, and  the  boat  was  sold  under  the  decree  of 
the  United  States  Circuit  Court,  and  the  pro- 
ceeds of  the  sale  were  applied  to  such  dam- 
ages and  these  two  small  liens. 

The  plaintiff  contends  that,  as  the  damages 
to  the  cargo  were  sustained  after  the  de- 
fendant took  charge  of  the  boat,  no  liability 
attaches  to  the  plaintiff  therefor.  The  de- 
fendant contends  that  title  had  not  passed 
at  the  time,  and  that  the  mortgages  were  not 
canceled  when  the  vessel  was  libeled,  and 
hence  the  plaintiff  cannot  recover. 

The  court,  being  of  opinion  that  as  be- 
tween the  parties  the  title  passed  without 
recording  the  bill  of  sale  upon  the  delivery 
of  the  boat,  Instructed  the  Jury  that,  if  they 
believed  the  evidence,  there  was  a  delivery 
of  the  boat  to  the  defendant,  and  that  when 
the  mortgages  were  canceled  on  February  4, 
1913,  Brinn  became  entitled  to  the  check  and 
gave  judgment  that  he  should  recover  $300, 
with  interest  from  that  date.  The  court  was 
evidently  of  the  opinion  that  the  two  small 
liens  for  $38  and  $83  above  stated  were  not 
embraced  In  the  agreement  for  the  cancella- 
tion of  the  mortgages,  or  that  the  defendant, 
baving  taken  possession  of  the  vessel,  was 
liable  for  such  liens,  or  at  most  had  a  claim 
against  the  plaintiff  for  the  amount  of  such 
incumbrances. 

In  this  there  was  no  error* 

aoo  s.  C.  281) 

WATSON  V.  PASCHALL  et  al.     (No.  9005.) 

(Supreme  Court  of  South  Carolina.     Feb.  26, 

1915.) 

1-  New  Tbiai.  ^ss>l63  —  iNsumcisNOT  o» 
Evidence— OBDEft— Construction. 

An  order  granting  a  new  trial  on  the 
ground  that  the  verdict  was  ''capricious  and 
against  the  weight  of  the  testimony,"  and  be- 
cause a  telegradi,  in  the  Ught  of  the  evidence, 
could  not  be  construed  as  an  acceptance  by 
defendant  of  plaintiff's  offer,  justifies  the  con- 
struction that  a  new  trial  was  granted  on  the 
gromid  that  the  verdict  was  contrary  to  the 
-veeight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {§  330-^2;    Dec.  Dig.  «=>163.] 

2.  Apfbai.  and  E&bob  ^s>1015  —  Review — 
Grant  of  New  Tbial. 

Where  a  new  trial  is  granted  on  the 
^ronnd  that  the  verdict  is  against  the  weight 
of  the  evidence,  and  the  evidence  is  susceptible 
of  more  than  one  inference,  the  Supreme  Court 
cannot  interfere. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
^rror.  Cent  Dig.  {§  3860-3876;  Dec.  Dig.  <fi=> 
1015.] 

3,  Appeal  and  Ebbob  ^=»977— Review— Dis- 

CBETION    of   TBIAL   CoUBT— ObANT   OF   NeW 

Tbial. 

Where  a  new  trial  is  granted  in  the  ex- 
ercise of  discretion  conferred  on  circuit  judges 
try  grant  new  trial,  the  Supreme  Court  will  not 


interfere,  unless   there  was  «anifest  error  in 
the  exercise  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t$  3860-3865;  Dec  Dig.  <8=s> 
977.] 

Appeal  from  Common  Pleas  Circuit  Court 
of   Chesterfield   County;     Frank   B.    Gar^t, 
Judge. 

Action  by  E.  T.  Watson  against  J.  R.  Pas- 
chall  and  others.  From  an  order  granting 
a  new  trial  after  verdict  for  plaintiff,  he  ap- 
peals.   Affirmed. 

The  defendants  moved  to  set  aside  the  ver- 
dict and  grant  a  new  trial,  which  motion  was 
granted  in  the  following  order: 

''This  case  has  been  before  the  Supreme  Court 
two  or  three  times.  The  nature  of  the  case 
may  be  ascertained  from  some  of  the  reports 
of  the  case.  It  is  unnecessary  to  say  more  in 
a  preliminary  statement  than  that  the  case 
came  before  me  for  trial,  and  resulted  in  a 
verdict  in  favor  of  the  plaintiff  for  $5,000. 
The  defendants  made  a  motion  that  the  ver- 
dict be  set  aside  and  a  new  trial  granted,  bas- 
ing the  motion  upon  five  grounds.  It  is  need- 
less to  take  up  the  grounds  of  the  motion  seria- 
tim. 

I  think  the  verdict  should  be  set  aside,  for 
the  reason  that  it  was  capricious  and  against 
the  weight  of  the  testimony. 

I  do  not  think  that,  under  any  reasonable 
construction  of  the  telegram  which  was  offered 
in  evidence  as  the  basis  of  contention  the  de- 
fendants accepted  the  offer  made  by  plaintiff, 
it  could  be  construed,  in  the  light  of  the  other 
evidence,  as  an  acceptance  of  the  said  offer. 
This  being  my  view  of  the  evidence,  I  must, 
with  great  reluctance,  set  aside  what  was  done 
by  the  jury.  It  is  important  that  there  should 
be  an  end  of  litigation,  but  it  is  equally  im- 
portant that  it  should  be  ended  right 

It  is  therefore  ordered  that  the  verdict  of  the 
jury  herein  be,  and  the  same  is,  set  aside,  and 
a  new  trial  ordered. 

Stevenson  &  Prince,  of  Cheraw,  for  appel- 
lant R.  T.  Caston,  Edward  Mclver,  and 
W.  P.  Pollock,  all  of  Cheraw,  for  respondents. 

HTDRICK,  J.  [1]  This  appeal  is  from  an 
order  granting  a  new  trial.  Appellant's  sole 
contention  Is  that  the  order  was  based  upon 
error  of  law;  to  wit,  the  conclusion  that  there 
was  no  evidence  to  support  the  verdict  But 
the  language  of  the  order,  which  will  be  re- 
ported, shows  that  the  decision  was  based, 
in  part  at  least,  on  the  ground  that  the  judge 
was  not  satisfied  with  the  verdict  as  a  just 
and  true  finding  of  the  facts.  He  says  it 
was  "capricious  and  against  the  weight  of  the 
testimony,"  and,  further,  that  the  telegram, 
"in  the  light  of  the  other  evidence,'*  could 
not  reasonably  be  construed  as  an  acceptance 
by  defendants  of  plaintifTs  offer.  The  words 
italicized  show  that  the  judge's  conclusion 
was  based,  not  entirely  upon  the  ground  that 
there  was  no  evidence  to  sustain  the  verdict, 
but  upon  the  ground  that  it  was  contrary  to 
the  weight  of  the  evidence.  At  any  rate,  the 
language  used  is  susceptible  of  that  inter- 
pretation. 

Appellant  would  have  us  infer  that  the 
judge's  use  of  the  word  "capricious,"  in  char- 
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acterlzing  fhe  yerdict,  can  mean  but  one 
thing ;  to  wit,  that  his  conclusion  was  that  it 
was  wholly  unsupported  by  evidence.  While 
that  inference  may  be  warranted,  it  is  cer- 
tainly not  the  only  inference  that  may  be 
drawn,  especially  when  the  other  language 
used  is  considered,  for  a  verdict  may  prop- 
erly be  said  to  be  capricious  if  it  is  against 
the  overwhelming  weight  of  the  evidence. 

[2,  S]  Where  a  new  trial  is  granted  on  the 
ground  that  the  verdict  is  against  the  weight 
of  the  evidence,  and  the  evidence  is  suscepti- 
ble of  more  than  one  inference,  as  it  is  in 
this  case,  this  court  cannot  interfere;  and, 
where  it  is  granted  in  the  exercise  of  that  dis- 
cretion which  is  vested  by  law  in  the  cir- 
<niit  Judges  to  grant  new  trials,  as  it  seems 
to  have  been  done,  in  part  at  least,  in  this 
•case,  this  court  will  not  interfere,  unless  it  is 
made  to  appear  that  there  was  manifest  er- 
ror in  the  exercise  of  that  discretion,  which 
has  not  been  made  to  appear  in  this  case. 

Order  affirmed. 

GABY,  G.  J.,  and  WATTS,  FRASEB^  and 
GAGE,  JJ.,  ooncor. 


aoo  s.  c.  m) 

FORRESTER  v.  MOON.     (No.  9021.) 

<Sapreme  Court  of  South  Carolina.    March  6, 

1916.) 

1.  Refobmatton    ot    Inbtbuiobntb    ^s»16  — 

GBOUNDS— MiSTAKK. 

The  court  will  reform  an  instmment  where 
there  is  a  mutual  mistake  as  to  the  facts  on 
which  it  is  based,  or  as  to  the  stipulations 
therein,  or  where  one  of  the  parties  acted  under 
a  mistake  induced  by  the  fniud,  deceit,  or  im- 
position of  the  other. 

[Ed.  Note.^For  dther  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  |  68;  Dec  Dig.  ^s> 
16.] 

2.  Reformation    of    Instsumentb    ^=>19— 
Gbounds— Mistake.  . 

Where  only  one  of  the  parties  to  an  in- 
strument was  under  a  mistake  as  to  the  facts 
or  stipulations  in  the  instrument,  equity  will 
not  reform  it  except  under  very  sdrong  and 
extraordinary  circumstances  showing  imbecility 
or  somethinsT  which  would  make  it  a  wrong 
to  enforce  the  agreement 

[Ed.  Note.—For  other  cases,  see  Reformation 
of  Instruments,  C^t  Pig.  §|  74-78;  Dec.  Dig. 
«=>19.1 

8.  Refobication    of    Inbtbumxntb    ^s>17  — 
GBOT7ND8— Mistake. 

Where  a  grantee  bargained  for  the  land 
actually  conveyed  by  the  grantor  and  the  gran- 
tee acted  in  good  faith  and  was  in  no  way  re- 
sponsible for  an  error  of  the  grantor  who  pos- 
sessed capacity,  equity  would  not  reform  the 
deed  at  the  suit  of  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §8  69-71;  Dec.  Dig. 
'•J 


4.  Appbai.  and  Ebbob  ^=>1022— FiNDiNach— 
Review. 

A  party  appealing  from  an  adverse  judg^ 
ment  rendered  on  findings  of  a  special  master, 
approved  by  the  trial  court,  must  satisfy  the 
Supreme  Court  by  a  preponderance  of  the  evi- 


dence that  the  findings  are  erroneous,  or  the 
judgment  will  not  be' disturbed. 

[Ed.  Note.— For  other  cases;  see  Appeal  and 
Error.  Cent  Dig.  88  4015-4018;   Dec  Dig.  «s» 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;   H.  F.  Rice,  Judge. 

Action  by  Mettle  Z.  Forrester  against  J.  P. 
Moon.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

The  special  master,  R.  F.  Watson,  filed  the 

following  report: 

The  plaintiff  being  the  owner  of  certain  lands 
at  Mauldin  Station,  abutting  the  railroad  right 
of  way,  subdivided  the  same  into  small  lots 
with  a  view  of  offering  them  for  sale.    The  first 

Slat  which  was  prepared  for  the  plaintiff  in- 
icated  a  street  40  feet  wide  adjoining  the  right 
of  way  and  certain  lots  fronting  on  that  street 
Later  the  plaintifif  had  another  plat  prepared, 
on*  which  the  numbers  of  the  lots  were  changed, 
and  the  street  adjoining  the  right  of  way  was 
left  off  so  that  on  the  newplat  Uie  lots  front- 
ed on  the  right  of  way.  This  latter  plat  was 
placed  on  record,  and  it  seems  the  lots  so 
platted  on  it  were  offered  for  sale.  Negotia- 
tions were  commenced  with  the  defendant 
which  resulted  in  his  purchase  of  lot  No.  21, 
as  represented  on  the  second  plat  Having 
agreed  upon  the  terms,  the  plaintiff  had  her 
attorney.  Gen.  J.  W.  Gray,  to  draw  a  deed. 
This  deed  was  prepared  by  Gen.  Gray  in  the 
presence  of  the  plaintiff  and  of  the  defendant, 
and  in  preparing  the  deed  the  general  had  be- 
fore him  the  second  plat  and  described  the  lot 
according  to  that  plat  The  deed  being  thus 
prepared,  the  plaintiff  executed  the  deed  and 
delivered  it  to  the  defendant,  who  thereupon 
paid  her  the  price.  The  defendant  placed  the 
deed  upon  record,  and  immediately  went  in 
possession  of  the  land  thus  purchased,  and  he 
and  his  tenants  ever  sii^ce  have  been  culti- 
vating the  land  up  to  the  right  of  way^  with- 
out objection  on  the  part  of  the  plaintiff.  A 
shore  time  before  the  commencement  of  this 
action,  the  plaintiff  set  up  the  claim  that  the 
defendant's  lot  extended,  not  to  the  right  of: 
way,  but  to  the  street  which  was  indicated  on 
the  first  plat;  and  on  the  defendant's  denying 
this  she  instituted  this  action  to  have  it  de- 
clared that  there  was  a  mistake  in  the  original 
deed,  and  asking  that  this  mistake  be  corrected 
so  as  to  leave  a  street  between  the  right  of  way 
and  the  defendant's  lot 

[I]  The  court  will  reform  an  instrument  on 
the  ground  of  mistake  under  the  following  cir- 
cumstances: "(1)  Where  there  is  a  mutual 
mistake  as  to  the  facts  upon  which  it  is  based, 
or  as  to  the  terms  and  stipulations  embraced 
therein.  {2)  Where  one  of  the  parties  only  is 
under  such  mistake,  either  of  the  facts  or  the 
stipulations,  and  such  mistake  has  been  occa- 
sioned by  the  fraud,  deceit  or  imposition  in  any 
form  of  the  other."  Kennerty  ▼•  Etiwan  Phos- 
phate Company,  21  8.  C.  231. 

[2]  But  where  one  of  the  parties  only  is  un- 
der such  mistake,  "equity  will  refuse  its  aid,  ex- 
cept under  very  strong  and  extraordinary  cir- 
cumstances, shovmig  imbecility,  or  somethins 
which  would  make  it  a  verv  great  wrong  to  en- 
force the  agreement  and  this  be  made  to  appear 
by  competent  testimony  of  the  dearest  kind.** 
Kenner^  v.  Etiwan  Phosphate  Co.,  supra. 

[3]  I  thing  it  is  clear  under  the  testimony 
that  the  defendant  was  bargaining  for  the  lot 
which  he  actually  got  There  is  nothing  which 
would  impeach  his  ^ood  faith.  It  was  not  then 
a  case  of  mutual  mistake.  Nor  was  he  in  any 
way  responsible  for  the  error  on.  the  part  of 
the  plaintiff.  Nor  is  there  any  evidence  show- 
ing want  of  capacity  on  the  part  of  the  plainti£E. 
Under   these   circumstances,    it   seems   to    me. 
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equity  must  refuse  to  Interfere.  Certain  cir- 
cnmstances  would  indicate  that  the  plaintiff, 
after  having  first  prepared  a  plat,  leaving  a 
street  between  the  lots  and  the  right  of  way, 
afterwards  concluded  to  leave  off  the  street 
and  to  front  the  lots  on  the  right  of  way  with 
the  view  of  using  the  right  of  way  as  a  means 
of  access  to  them.  At  any  rate,  this  second 
plat  was  prepared  by  her  own  surveyor  at  her 
instance,  and  negotiations  between  her  and  the 
defendant  were  based  upon  the  lots  as  indicated 
on  this  second  plat,  and  it  was  plainly  indicated 
on  this  plat,  wnich  was  used  by  the  plaintifTs 
attorney,  that  the  lots  fronted  on  the  right 
of  way.  This  deed  was  drawn  in  the  plaintiff's 
presence  and  was  signed  by  her.  If  the  plain- 
tiff intended  to  reserve  a  street  between  the 
lot  and  the  right  of  way,  she  was  clearly  gniltj 
of  negligence  in  this  case,  and  under  such 
circumstances  the  court  of  equity  will  afford 
no  relief.  It  is  rather  difficult  anyhow  to  see 
how  the  plaintiff's  contention  could  in  any  sub- 
stantial way  benefit  her.  Lot  No.  21,  which 
was  conveyed  to  the  defendant,  adjoined  a 
lot  which  the  defendant  already  owned,  and 
this  lot  which  he  already  owned  fronts  on  the 
main  street  of  the  town  and  extends  at  one 
point  to  the  right  of  way.  so  that  the  street 
which  the  plaintiff  originally  intended  to  open, 
in  order  to  serve  the  purpose  of  access  mm 
the  plaintiff's  other  lots  to  the  main  street  of 
the  town,  must  needs  pass  either  over  the  right 
of  way  or  across  defendant's  other  lot.  The  de- 
fendant had  not  dedicated  anv  part  of  his 
original  lot  for  the  purposes  of  a  street  and 
consequently  the  plaintiff  would  have  no  right 
to  cross  any  part  thereof. 

The  plaintiff  urges  that  lot  Na  21  measuring 
from  the  street  to  the  alley  has  a  greater  depth 
tftan  160  feet,  while  the  plat  shows  only  160 
feet.  After  160  feet,  however,  the  words, 
**more  or  less,"  were  added.  The  very  fact 
that  these  words  were  added  seems  to  indi- 
cate that  in  contemplation  of  the  parties  the 
lot  might  have  a  greater  depth  than  160  feet. 

On  the  whole,  I  find  that  the  plaintiff  has 
failed  to  make  out  a  case  entitling  her  to  have 
the  deed  corrected  as  prayed  for.  I  therefore 
recommend  that  the  complaint  be  dismissed. 

Haynsworth  &  Haynsworth,  of  Greenville, 
for  appellant  McGullough,  Martin  &  Blytlie, 
of  Greenville,  for  respondent 


WATTS,  J.  This  was  an  action  to  reform 
a  deed  executed  by  plaintiff  to  defendant  and 
described  particularly  in  the  complaint  on 
the  ground  that  the  lot  conveyed  in  the  deed 
was  incorrectly  described  because  of  a  mis* 
take  of  the  scrivener  caused  by  a  mistake  in 
tbe  plats  from  which  .the  deed  was  drawn, 
and  that  the  deed  as  made  did  not  carry  out 
the  agreement  made  between  the  plaintiff 
and  defendant  After  issue  Joined,  the  case 
was  referred  to  R.  F.  Watson,  E^.,  as  spe- 
cial master,  to  hear  and  determine  all  is- 
sues of  law  and  fact  and  report  to  the  court 
Upon  filing  his  report  In  f&vor  of  defendant, 
exceptions  were  duly  filed  by  plaintUT,  and 
the  matter  was  heard  by  his  honor.  Judge 
Rice,  who,  on  March  30, 1014,  filed  his  decree, 
overruling  the  exceptions  and  confirming  the 
report  of  special  master,  and  dismissing  the 
oomplaint  From  this  decree  plaintifl!  ap- 
peals, and  by  seven  exceptions  impate  error 
on  the  part  of  the  court  in  not  sustaining 
exceptions  to  master's  report  in  his  finding 


of  facts,  and  allege  error  on  the  part  of  his 
honor  in  confirming  master's  finding  of  facts. 
There  was  no  controversy  as  to  the  law  of 
the  case  between  counsel  in  the  argument 
before  this  court.  It  was  conceded  that  the 
plaintiff  must  show  from  the  testimony  either 
that  the  error  in  the  deed  was  due  to  a  mu- 
tnal  mistake  as  to  the  facts  upon  which  it 
was  based,  or  must  show  that  the  mistake 
was  occasioned  by  the  fraud,  deceit,  or 
Imposition  of  the  defendant 

The  plaintiff-appellant  has  attempted  to 
show  by  argument  in  this  court  that  the  pre- 
ponderance of  the  testimony  shows  that  both 
the  special  master  and  circuit  Judge  were  in 
error  as  to  their  findings  of  fact,  and  that  by 
the  preponderance  of  the  testimony  it  shows 
that  the  mistake  made  was  either  a  mutual 
mistake  or  was  induced  by  the  conduct  of 
the  defendant  amounting  to  a  fraud  or  im- 
position upon  the  plaintiff.  The  master  had 
the  witnesses  .before  him.  He  saw  and  heard 
them,  he  made  his  findings,  and  filed  his  re- 
port Upon  exceptions  to  this  report,  his 
honor,  Judge  Bice,  heard  the  case  and  con- 
curred with  the  master  in  his  findings  of  fact 
and  confirmed  the  report  A  careful  exam- 
ination of  the  whole  case  taila  to  convince  us 
that  the  master  and  circuit  judge  were  in  er- 
ror, or  that  the  preponderance  of  the  testi- 
mony establishes  the  contention  of  plaintiff- 
appellant  For  the  reasons  stated  by  the  spe- 
cial master,  concurred  in  by  the  circuit  judge, 
we  are  satisfied  with  the  findings  of  the 
circuit  court 

[4]  As  was  said  by  Chief  Justice  Gary  in 

Hickson  Lumber  Gow  v.  Stallings,  01  S.  0.  473, 

74  S.  B.  1072: 

"It  was  incumbent  on  the  appellant,  to  satis- 
fy this  court  by  the  preponderance  of  the  evi- 
dence, that  his  honor,  the  presiding  judfe^  erred 
in  his  findings  of  fact  which  he  nas  failed  to 
do.*» 

All  exceptions  Kre  overruled,  and  judgment 
affirmed. 

GABY,  a  J.,  and  HTDBICK,  FRASBB, 
and  GAGB,  J  J^  concur. 


(100  S.  C.  160) 

BOUSB,  Oounty  Superintendent  of  Education 
for  Hampton  County,  et  al.  v.  BENTON, 
County  Superintendent  of  Education  for  Jas- 
per County,  et  al.    (No.  0019.) 

(Supreme  Court  of  South  Carolina.    March  3, 

1915.) 

1.  BftANOAHUS    ^S>4  — RXUBDT   BT   APPKAL  — 

Appxal  to  State  Boabo. 
Mandamus  will  not  issue  to  compel  a  coun- 
ty superintendent  to  honor  a  claim  by  the  tms 
tees  of  a  school  district  of  another  county  for 
the  support  of  a  joint  school,  since  there  is  an 
adequate  remedy  by  appeal  to  the  state  board 
of  education. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §|  9-21,  24r^ ;   Dec  Dig.  <S=s>4.] 
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2.  Mandamus  ^=»10— Gbounds— Rshedt  In- 

KFFECrnAL. 

Mandamus  will  not  issue  to  compel  a  coun- 
ty superintendent  to  approve  a  warrant,  where 
it  does  not  appear  that  the  county  treasurer 
had  sufScient  funds  to  pay  it. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |  87 ;   Dec.  Dig.  ^=s>10.] 

3.  Schools  and  School  Districts  ^=:»78  — 
PowBBs  OF  School  Boabd— Gontbacts. 

A  county  board  of  education  could  not  en- 
ter into  a  contract  with  the  board  of  an  ad- 
joining county  for  the  joint  conduct  of  a  school, 
which  would  bind  the  successors  of  the  boards 
to  maintain  the  school. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Gent  Dig.  |  187;  Dec  Dig. 
^=»78.] 

Appeal  trom  Common  Pleas  Circuit  Court 
of  Jasper  County ;  R.  W.  Memmlnger,  Judge. 

Petition  for  mandamus  by  J.  W.  Rouse,  as 
County  Superintendent  of.  Education  for 
Hampton  County,  and  another,  against  J. 
B.  Benton,  as  County  Superintendent  of  Edu- 
cation for  Jasper  County,  and  others.  From 
an  order  granting  the  writ,  the  respondents 
appeal    Reversed  and  remanded. 

The  order  of  Hon.  R.  W.  Memminger,  the 
trial  judge,  was  as  follows : 

On  the  21st  of  April,  1914,  his  honor,  Judge 
H.  F.  Rice,  issued  a  rule  in  this  cause,  based 
upon  the  verified  petition,  requiring  the  re- 
spondents to  show  cause  before  me  on  the  11th 
day  of  May,  1914,  why  theprayer  of  the  petition 
should  not  be  granted.  The  prayer  was  for  a 
writ  of  mandamus  for  certam  relief,  and  the 
demand  therefor  was  based  upon  the  following 
facts  set  out  in  the  petition : 

In  the  year  1912  Jasper  county  was  formed 
by  cutting  off  portions  of  Beaufort  and  Hamp- 
ton counties.  The  line  on  the  Hampton  side 
cut  into  school  district  No.  21  of  Hampton  coun- 
ty, state  of  South  Carolina,  leaving  a  portion 
of  said  district  in  Hampton  county,  and  a  por- 
tion in  Jasper  county.  This  new  state  of  af- 
fairs was  met  and  disposed  of  to  the  satisfac- 
tion of  the  county  boards  of  education  for  both 
Jasper  and  Hampton  counties  by  an  agreement 
to  run  and  operate  school  district  No.  21  joint- 
ly. This  agreement  was  in  writing  and  is  a 
part  of  the  petition.  During  the  scholastic  year 
of  1912-1913,  Jasper  coun^  paid  over  to  this 
school  district  a  satisfactory  portion  of  the  ex- 
penses of  the  district  The  Hampton  county 
school  board  went  forward  with  their  work  in 
the  district  for  the  scholastic  year  of  1913- 
1914,  feeling  that  Jasper  county  would  contrib- 
ute its  part  of  the  expenses  of  Uie  district  as  in 
the  previous  year.  On  the  24th  of  January, 
1914,  certain  warrants  were  drawn  on  the  fund 
supposed  to  be  in  Jasper  county  to  meet  the  ex- 
penses of  the  district,  and  the  superintendent  of 
education  for  Jasper  county  refused  to  honor 
same.  The  petitioners  complain  that  the  inter- 
ests of  the  school  have  been  embarrassed  by  the 
actions  of  the  county  board  of  education  for 
Jasper  county. 

The  respondents  appeared  before  me,  repre- 
sented by  H.  K.  Purdy,  Esq.,  and  made  return 
to  the  rule.  The  allegations  of  the  petition  are  all 
admitted,  except  certain  portions  of  paragraphs 
7  and  9,  which  facts  are  not  material  to  the 
case.  As  a  further  defense  to  the  petition,  the 
respondents  set  forth  the  facts  that  on  Septem- 
ber 1,  1913,  they  passed  a  resolution  discontin- 
uing the  agreement  to  run  said  school  district 
jointly  with  Hampton,  and  annexed  that  part 
of   said    school    district   in   Jasper   county    to 


Gray's  school  district;  further,  that  they  have 
built  a  schoolhouse  at  a  cost  of  $160  and  spent 
$150  for  services  of  a  teacher ;  further,  that  the 
auditor's  books  for  Jasper  county  show  tfaat 
from  that  portion  of  Furman  school  district  ia 
Jasper  county  the  school  taxes  amount  to  $446.- 
30. 

Upon  the  whole  case,  it  appears  to  me  that  it 
was  the  plain,  mandatonr  duty  of  the  county 
board  of  education  for  Jasper  county  to  con- 
tinue to  run  and  operate  this  school  district 
jointly  with  Hampton  countv  untU  the  proper 
steps  were  taken  under  the  law  to  dissolve  the 
school  district,  irrespective  of  the  agreement  en- 
tered into.  It  was  their  duty  to  pay  into  the 
fund  for  expenses  of  the  district  all  taxes  col- 
lected from  that  portion  of  the  district  lyinj? 
in  Jasper  county  until  the  district  was  legally 
dissolved.  The  statute  requires  the  county  su- 
perintendent of  education  to  apportion  the 
school  funds  as  shown  by  the  treasurer's  report 
among  the  school  districts  in  his  county.  In 
Uiis  case  the  superintendent  in  Jasper  county 
should  have  apportioned  and  set  apart  for  the 
expenses  of  the  school  district  in  question  th6 
sum  of  $446.30,  or  so  much  thereof  as  was  col- 
lected by  the  treasurer.  Likewise,  under  the 
law,  and  especially  under  the  agreement  in  ques- 
tion, it  was  his  plain  duty  to  honor  the  war- 
rants drawn  by  the  trustees  of  the  said  school 
district  (unless  he  had  reason  to  believe  that  the 
said  warrants  were  not  proper,  and  there  was 
no  such  contention  made  before  me)  to  the  ex-* 
tent  of  the  fund  apportioned  for  that  purpose. 

Counsel  for  the  respondents  admitted  on  ar- 
gument that  his  clients  were  willing,  and  recog- 
nized their  duty,  to  pay  whatever  part  of  the  ex- 
penses of  said  school  that  are  properly  charge- 
able to  Jasper  county.  It  was  admitted  that 
some  of  the  pupils  attending  the  school  at  Fur- 
man  come  from  Jasper  county,  and  that  they 
were  willing  to  bear  the  proportionate  part  oi 
the  expenses  of  the  school  that  the  number  of 
children  from  Jasper  county  bore  to  the  number 
from  Hampton  county.  This  is  not  the  test 
The  taxes  raised  for  school  purposes,  including 
the  special  four-mill  tax  for  this  particular  dis- 
trict, whatever  be  the  amount,  is  the  true 
amount  that  county  must  contribute  to  the  ex- 
penses of  the  school  of  the  Furman  school  dis- 
trict 

Upon  consideration  of  the  facts  and  circom- 
stances,  it  is  ordered :  That  J.  B.  Benton,  as 
county  superintendent  of  education  for  Jasper 
county,  do  forthwith  proceed  to  apportion  upon 
his  bo^s  for  school  district  No.  21  of  Hamp- 
ton county,  state  of  South  Carolina,  whatever 
sum  is  shown  to  have  been,  collected  by  the 
county  treasurer  for  Jasper  county  out  of  the 
sum  of  $446.30  as  shown  by  the  auditor's  books 
to  be  the  school  taxes  for  that  portion  of  said 
school  district,  and  that  said  J.  B.  Benton  de 
notify  the  county  superintendent  of  Hampton 
county,  J.  W.  Rouse,  of  the  amount  of  money 
thus  apportioned.  Further  ordered :  That  said 
J.  B.  Benton  do  approve  for  payment  all  legal 
and  proper  warrants  drawn  by  the  trustees  of 
said  school  district  to  the  amount  apportioned 
for  said  district 

H.  Klugh  Pordy,  of  Bidgeland,  for  appel- 
lants. J.  W.  Vincent,  of  Hampton,  tor  re- 
spondents. 

WATTS,  J.  This  is  an  appeal  from  an  or- 
der of  his  honor,  Judge  Memminger,  grant- 
ing a  writ  of  mandamus  as  prayed  for  by 
the  petitioners,  and  his  order  sets  forth  the 
facts  of  the  case  practically  and  will  be  re- 
ported. Upon  call  of  the  case  in  this  court 
a   motion  to  dismiss  the  appeal  was   duly 
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made  and  argued.  This  motion  Is  overmled 
and  refused. 

Hbcceptions  1  and  2  impute  error  on  the 
part  of  his  honor  in  not  sustaining  their  de- 
murrer to  the  petition  on  the  ground  that 
the  ];>etitioners  had  a  plain  and  adequate 
remedy  by  appeal  to  the  state  board  of  educa- 
tion and  in  deciding  that  the  approval  or 
disapproval  of  a  school  warrant  was  not  in 
the  discretion  of  a  superintendent  of  educa- 
tion. The  facts  of  this  case  show  that  it  is 
an  attempt  to  compel  the  superintendent  of 
Jasper  county  to  approve  and  honor  a  claim 
approved  by  the  trustees  of  Hampton  coun- 
ty school  district  No.  21.  There  was  an 
agreement  made  by  the  board  of  education 
of  Hampton  and  Jasper  counties  to  run  the 
school  Jointly,  and  it  was  so  run  during  the 
scholastic  year  1912-1913  satisfactorily ;  but 
in  September,  1913,  the  respondents  (appel- 
lants here)  passed  a  resolution  discontinuing 
the  agreement  to  run  the  school  Jointly  with 
Hampton  county  and  annexed  it  to  Qray's 
fldiool  district  in  Jasper  county  and  erected 
a  school  building  at  a  cost  of  |100,  and  paid 
m  teacher  $150,  and  the  taxes  for  that  dis- 
trict were  $4461.80. 

[1-S]  We  do  not  think,  under  the  cases  of 
Ex  parte  Greenville  College,  76  S.  C.  93,  55 
a  E.  132,  Hughes  v.  School  District,  66  S.  C. 
259,  44  S.  E.  784,  and  Sligh  v.  Bowers,  62 
S.  C.  400,  40  S.  E.  885,  that  the  petitioners 
are  entitled  to  the  extraordinary  remedy  of 
mandamus,  especially  in  view  of  the  fact 
that  it  does  not  appear  that  the  county  treas- 
urer had  in  his  hands  sufficient  funds  appli- 
cable to  this  fund  to  pay  the  same,  and  in 
view  of  the  fact  that  the  agreement  made  in 
the  first  instance  to  run  the  school  Jointly 
for  1912-1913  could  not  bind  the  successors 
In  office  of  the  board  of  education  of  the  two 
counties  for  the  year  1913-1914,  and  they 
had  the  right  not  to  renew  the  agreement, 
which  it  appears  they  did  in  September,  1913, 
all  of  which  is  alleged  error  on  the  part  of 
Ms  honor  in  the  other  exceptions  in  the  case. 

The  order  appealed  from  must  be  revers- 
ed, but  inasmuch  as  the  respondents  (appel- 
lants here)  admit  that  they  are  willing  and 
recognize  their  duty  to  pay  whatever  part 
of  the  expenses  of  school  that  are  properly 
chargeable  to  Jasper  county,  and  admit  that 
some  of  the  pupils  attending  the  school  were 
from  Jasper  county,  and  are  willing  to  pay 
the  proportionate  part  of  the  expenses  of 
the  school  that  the  number  of  children  from 
Jasper  county  bore  to  the  number  of  Hamp- 
ton county,  the  case  will  have  to  be  remand- 
ed, to  ascertain  what  this  will  be,  and  un- 
less the  parties  arrive  at  an  arrangement  by 
agreement  that  evidence  be  taken  to  estab- 
lish what  the  facts  are  on  this  point 

Reversed  and  remanded. 

GARY,  O.  J.,  and  HTDRICK,  FRASBR, 
and  GAGE,  JJ.,  concur. 


aoo  S.  C.  169 

FRIERSON  V.  UNITED  STATES  CASUALr 
TT  CO.    (No.  9022.) 

(Supreme  Court  of  South  Carolina.    March  9, 

1916.) 

1.  Insubancx  ^=»668— Action  on  Poliot— 
DiBECTiON  OF  Vebdiot— Evidence. 

Where^  in  an  action  on  an  insurance  pol- 
icy, providing  that  insured  must  give  notice  of 
his  claim  wiDiin  ten  days  after  commencement 
of  his  illness,  unless  sudli  notice  were  not  *'rea- 
Bonably  possible,'*  there  was  evidence  that  plain- 
tifiTs  failure  to  give  notice  within  ten  days  was 
due  to  sickness  and  suffering,  requiring  the 
administration  of  anodynes  to  relieve  his  pain, 
the  court  properly  refused  to  direct  a  verdict 
for  defendant. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §{  1656,  1732-1770;  Dec.  Dig.  «=» 
668.] 

2.  Insurance  ^=»646— Action  on  Poliot— 
BuBDEN  or  Pboof--Comfliancb  with  Con- 
ditions. 

Since  noncompliance  with  the  conditions 
of  an  insurance  policy  was  a  matter  of  defense, 
there  was  no  burden  on  plaintiff  to  prove,  in 
the  first  instance,  strict  compliance  with  such 
terms. 

[Ed.  Note.-^For  other  cases,  see  Insurance, 
Cent  Dig.  |§  1555,  1645-1668;   Dec.  Dig.  <8=9 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;  C.  J.  Ramage,  Special 
Judge. 

Action  by  W.  D.  Frierscm  against  the  Unit- 
ed States-  Casualty  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  api)eals.  Af- 
firmed. 

WUlcox  ft  WiUcoz,  of  Florence,  for  appel- 
lant. Gasque  A  Page,  of  Florence,  for  re- 
spondent 

WATTS,  J.  This  was  an  action  by  plain- 
tiif  against  the  defendant  for  recovery  of 
$164.28  alleged  to  be  due  plaintiff  under  a 
policy  of  Insurance  Isstied  on  August  8,  1911, 
by  the  New  Amsterdam  Casualty  Company, 
and  subsequently  assumed  by  the  defendant. 
The  cause  was  tried  before  Hon.  C.  J.  Ram- 
age, special  Judge,  and  a  Jury,  at  the  April 
term  of  court,  1914,  for  Florence  county,  and 
resulted  in  a  verdict  in  favor  of  plaintUf  for 
$84.28.  After  entry  of  Judgment  defendant 
appealed,  and  by  two  exceptions  imputes  er- 
ror on  the  part  of  the  trial  Judge  in  refusing 
to  direct  a  verdict  for  the  defendant,  as  mov- 
ed for  in  trial  of  case,  for  the  reason  that  the 
contract  of  insurance  between  the  parties 
shows  that,  in  order  for  the  plaintiff  to  re- 
cover, he  must  have  given  written  notice  of 
his  daim  within  ten  days  after  the  com- 
mencement of  his  illness,  unless  such  notice 
should  be  shown  not  to  have  been  ''reasonably 
possible,"  when,  according  to  all  the  evidence, 
including  the  plaintiff  himself,  such  notice 
was  not  given.  These  exceptions  narrow  the 
appeal  down  to  one  point:  Was  it  reasonably 
possible  for  such  notice  to  have  been  given 
within  the  ten  days  provided  for  in  the  con- 
tract of  insurance  under  which  plaintiff  seeks 
to  recover  in  this  action?    The  only  evidence 
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in  the  caae  is  that  Introduced  on  part  of 
plaintiff.    The  defendant  offered  none. 

[1,2]  The  Jndge  could  not  direct  a  verdict 
if,  from  the  evidence,  more  than  one  inference 
could  be  drawn.  If  the  evidence  was  sus- 
ceptible of  more  than  one  conclusion,  then  it 
became  a  question  of  fact  for  the  Jury  to 
pass  upcm  and  determine.  It  was  not  the 
duty  of  the  plaintiff  to  prove  a  strict  compli- 
ance with  the  terms  of  the  contract.  If  there 
was  a  breach  subsequent  which  would  go  to 
defeat  the  liability  of  the  insurer  in  case  they 
are  not  complied  with,  that  is  a  matter  of 
defense.  For  this  principle  see  Pickett  v.  In- 
surance Co.,  00  S.  C.  485,  38  S.  B.  163,  629 ; 
Thompson  Bros.  v.  Piedmont  Insurance  Co., 
77  S.  C.  294,  57  S.  B.  848;  Spann  v.  Phoenix 
Insurance  Co.,  83  S.  C.  262,  65  S.  EX  232; 
Carpenter  v.  American  Accident  Co.,  46  S.  C. 
541,  24  8.  B.  500;  Huguenin  v.  Continental 
Casualty  Oo.,  94  S.  C.  138,  77  8.  B.  751.  A 
careful  reading  of  the  plaintiff's  evidence  and 
that  of  his  witnesses,  especially  that  of  Dr. 
Mclfaster,  direct,  cross,  and  taken  as  a  whole, 
shows  there  was  sufficient  evidence  to  make 
an  issuable  fact  for  the  Jury  to  pass  upon  as 
to  whether  or  not  the  plaintiff,  by  reason  of 
suffering  and  sickness  and  at  times  under  the 
influence  of  anodynes,  was  in  such  a  condi- 
tion as  it  was  '^reasonably  possible^'  for  him 
to  have  given  the  notice  within  ten  days,  as 
provided  for  under  the  contract  of  insurance. 
It  was  for  the  Jury  to  say  whether  the  plain- 
tiff was  sick  and  suffering  to  such  an  extent 
that  anodynes  had  to  be  administered  to  him 
to  r^eve  his  pains,  was-  in  a  condition  to 
think  about  the  terms  of  his  policy  of  health 
insurance,  so  as  it  was  "reasonably  possible** 
to  give  notice  of  his  sickness  within  the  ten 
days.  There  is  no  complaint  as  to  his  honor's 
dear,  fair,  and  impartial,  charge  to  the  Jury 
on  this  point  It  was  favorable  to  the  defend- 
ant We  see  no  errors  on  the  part  of  his  hon- 
or, as  complained  of  by  the  exceptions.  The 
exceptions  are  overruled. 

Judgment  affirmed. 

GARY,  O.  J.,  and  HYDRICK,  FRASBB, 
and  QAGB,  JJ.»  concur. 


(100  s.  C.  «1) 

STATB  V.  80HIADARBSSL     (No.  9007.) 

(Supreme  Court  of  South  Carolina.    March  1, 

1915.) 

iNToxiOATiiro  LiQUOBS  ^=s>286  —  Oftensb  — 

SUFFIOICNCT  or  BVIDBNCB. 

In  a  prosecution  for  the  violation  of  an  or- 
dinance forbidding  the  sale  of  alcoholic  Uquor, 
defendant's  own  evidence  held  to  sustain  a  con- 
viction. 

[Bd.  Note.— For  other  eases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  800-822;  Dec.  Dig.  «s» 
236.] 

Appeal  from  Conmion  Pleas  Circuit  Court 
of  Charleston  County;  B.  W.  Memminger, 
Judge. 

S.  T.  Schiadaressi  was  convicted  in  record- 
er's court  for  a  sale  of  alcoholic  liquor,  and 
from  aB  affirmance  on  appeal  he  apx)eal8. 
Affirmed. 


The  affidavit,  the  warrant  thereon,  and  the 
demurrer  to  the  affidavit  were  as  follaws: 

Affidavit 
State  of  South  Carolina,  County  of  Charleston: 

Personally  appeared  Dennis  Quinn,  who,  be' 
ing  duly  sworn,  says  that  he  is  a  police  c^cer 
of  the  city,  county,  and  state  aforesaid,  and 
that  he  is  informed  and  believes  on  the  28th 
day  of  October,  1913,  one  S.  T.  Schiadareni 
is  guilty  of  violating  section  828,  Dispensary 
Ordinances,  828,  City  Ordinances,  selling  liquor, 

containing  alcohol  in  violation  of  section 

and  against  the  peace  and  dignity  of  the  ssid 
state.  D.  Quinn. 

Sworn  to  before  me  this  29th  day  of  Octobei; 
A.  D.  1913.  Theo.  D.  Jersey,  Recorder. 

Warrant  ^ 

State  of  South  Carolina,  to  Any  Polios  Officer: 

Whereas  complaint  has  been  made  to  me  un- 
der oath  that  S.  T.  Schiadaressi  is  guilty  of 
violating  section  828,  Dispensary  Ordinances, 
828,  City  Ordinances,  selling  alcohol:  These 
are  to  command  you  to  apprehend  the  said  S.  T. 
Schiadaressi  and  bring  mm  up  to  be  dealt  with 
according  to  law. 

Given  under  my  hand  and  seal  this  29th  day 
of  October,  1913. 

[Signed]    Theo.  D.  JerYey*  Beoorder. 

Demurrer. 

Defendant's  counsel  demurred  to  the  warrant 
on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  criminal  offense,  and  asked 
that  it  be  quashed,  because  it  did  not  allege 
to  whom  the  liquor,  when  and  where  it  was 
sold,  and,  moreover,  the  warrant  as  amended 
constitutes  no  violation  of  the  dispensary  or- 
dinance. 

Mr.  S.  T.  Schiadaressi,  defendant,  sworn, 
says,  on  direct  examination  by  Mr.  Blank: 

Q.  Just  go  ahead  and  tell  the  court  and  jury 
what  you  want  to.  A.  Sunday,  In  the  after- 
noon, 1  took  a  car  at  Meeting,  corner  Went- 
worth,  to  Hampton  Park--a  mend  and  myself. 
I  went  np  to  Hampton  Park  for  an  hour  and 
a  half.  After  we  came  back,  and  as  I  walked 
around  the  comer  at  Gadsden  alley  and  Poin- 
sett street,  and  was  walking  down  King  street 
a  friend  of  ndne  said:  "Ted.  the  strong  arm 
squad  went  to  your  place."  I  said  I  was  not 
doing  any  business.  I  showed  them  my  keys. 
Just  as  i  got  to  the  comer  on  my  way  down 
King  street  to  go  home,  I  saw  Mr.  Labeile  and 
Mr.  Cantwell  going  in  the  place.  I  thought 
the  best  tiling  tor  me  to  do  was  to  go  on  home. 
I  went  down  to  the  house  because  I  had  an  en- 

rigement  that  night  and  went  home  and  shaved. 
went  home  and  stayed  there,  and  came  up  and 
came  back  to  the  place  alx>ut  half  past  7.  The 
clerk  said :  "Mr.  Ted,  the  gentlemen  have  been 
here."  They  certainly  worried  me  a  whole  lot 
They  saw  some  men  drinking  in  the  yard. 
About  three  weeks  ago  three  f^ows  cama  oat 
of  the  street  and  came  in  my  yard.  I  was  in 
the  back  room,  and  my  bar  was  locked.  I 
told  them  they  had  a  good  deal  of  nerve,  and 
told  Ihem  I  would  not  stand  for  it  One  fellow 
was  drunlc  Thev  said  they  were  eating  in  the 
restaurant  I  told  them  they  couldn't  conie  in 
the  yard.  I  did  not  pay  any  attention  to  it 
untH  I  was  served  with  the  warrant  on  Tuesday 
morning.  I  came  up  here  and  they  told  me  I 
had  violated  section  828.  They  told  me  it  was 
for  violating  the  dispensary  ordinance.  The 
slip  at  my  door  said  it  was  the  dispensary  or- 
dinance. That  afternoon,  I  was  served  wltba 
warrant  They  told  me  I  had  to  put  up  $75. 
I  don't  pay  any  attention  to  Officer  GreenhiU. 
I  have  no  use  for  him.  I  told  him  at  the  comer 
of  Columbus  and  Drake  streets  that  he  had  a 
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yellow  streak  in  him.  and  that  I  could  find  it 
This  feUow,  Greenhill,  has  a  personal  grievance 
against  me.  I  did  not  get  up  Sunday  morning 
until  11  or  half  past  11.  They  asked  me  where 
I  was  going.  They  told  me  the  squad  had  been 
in  to  see  me  to-day.  I  asked  them  how  many, 
and  I  think  they  said  five  or  seven.  I  said  that 
was  all  right  I  had  a  little  desk  in  there.  I 
went  in  the  drawer  where  I  kept  my  money 
and  saw  that  everything  was  all  right  I  did 
not  star  at  the  place,  because  I  knew  it  would 
be  suspicious.  I  keep  my  money  in  the  drawer, 
and  no  key  in  the  world  can  open  it  I  have  no 
bartender.  The  boy  cleans  out  the  place,  and 
does  not  do  any  business.  The  drinking  in  the 
yard  has  nothing  to  do  with  it  There  was  no 
drinking  in  my  bar  Sunday  at  all.  I  only  sold 
it  mysdf  the  next  morning  when  I  was  there. 
I  had  a  place  to  go  at  a  quarter  to  8  Sunday 
night  and  did  not  get  up  until  half  past  11. 
My  bar  was  closed  tight 

Defendant's  exceptions  were  as  follows: 

First  It  was  error  of  law  in  not  sustain- 
ing the  demurrer  interposed  to  the  warrant  on 
the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  criminal  offense,  and  to  quash 
it  for  that  reason,  in  that  the  warrant  failed 
to  state  what  specific  i^rt  of  section  828,  Dis- 
pensary Ordinance  of  the  City  of  Charleston, 
had  been  violated,  and  when,  where,  and  to 
whom  the  liquor  was  sold. 

Second.  That  the  amended  warrant  consti- 
tutes no  violation  within  the  meaning  of  sec- 
tion 828,  Dispensary  Ordinance  of  the  City  of 
djarleston,  by  defendant,  and  a  conviction  up- 
on same  is  a  nuUitj  and  void. 

Third.  That  the  accused  was  not  fully  in- 
formed of  the  nature  and  cause  of  the  accusa- 
tion, although  the  same  was  demanded,  in  viola- 
tion of  section  18,  art  1,  of  the  Constitution 
of  1895,  and  in  violation  of  section  28  of  the 
Criminal  Code. 

Fourth.  That  no  sale  was  charged  in  the 
warrant  against  the  defendant  within  the  mean- 
ing of  section  828  Dispensary  Ordinance  of 
the  City  of  Charleston,  in  that  the  warrant 
failed  to  specify:  (a)  To  whom  spirituous  lit^* 
nor  was  sold;  (b)  when  same  was  sold;  (g 
where  same  was  sold;    (d)  that  it  was  sold. 

Fifth.  That  there  was  no  evidence  that  spir- 
ituous liquor  was  sold,  and  no  evidence  against 
the  defendant  that  he  sold  personally,  or 
through  any  authorised  agent,  to  any  specific 
individual. 

Sixth.  That  a  verdict  should  have  been  di- 
rected as  requested,  as  there  was  no  evidence 
of  spirituous  liquor  being  sold  by  the  defendant 
or  any  agent  authorized  so  to  do  in  his  be- 
half. 

Seventh.  That  the  verdict  was  against  the  law 
and  evidence,  and  contrary  to  same,  in  that 
It  was  uncontradicted  that  the  bar  was  locked 
at  the  time  of  the  alleged '  sale;  that  the  key 
of  the  bar  was  in  possession  of  the  defendant, 
who  was  not  present  at  the  time,  either  in  per- 
son or  by  authorized  agent ;  and  that  the  drmk- 
in^  of  the  Falstaff  beer  was  in  the  lane  owned 
by  the  Kennesaw  Bestaurant  which  is  a  sepa- 
rate and  distinct  place  from  the  property  of 
the  defendant  operated  by  others  to  whom  de- 
fendant was  not  associated. 

Eigrfath.  That  there  was  no  testimony  that 
Falstaff  beer  is  spirituous  liquor. 

Ninth.  That  there  was  no  sale  alleged,  and 
no  sale  of  spirituous  liquor  proven,  in  that, 
drinking  of  liquor  will  not  support  a  convic- 
tion for  selling  spirituous  liquor  when  there 
was  no  money  passed  or  consideration  promised. 
Tenth.  That  the  defendant  was  illegally  before 
the  court  and  his  conviction  is  null  and  void : 
(a)  In  that  the  warrant  was  served  on  the  de- 
fendant before  the  affidavit  on  which  it  is 
Buppoeed  to  have  been  based  was  signed;  (b) 
the  affidavit  was  not  probated  as  required  oy 
law. 


Eleventh.  That  his  honor  committed  error  of 
law  it  is  respectfully  submitted,  in  charging 
upon  the  facts,  in  violation  of  section  26,  art 
5,  of  the  state  Constitution  of  1895,  and  in- 
ferred his  opinion  to  the  jury,  and  otherwise 
committed  erroi;  of  law  when  he  charged  as  fol- 
lows :  (a)  **The  facts  are  taken  from  the  judge." 
(b)  '*The  court  cannot  take  judicial  cognizance 
of  the  fact  that  the  warrant  was  not  signed 
until  after  it  was  served.  I  denied  the  motion 
of  defendant's  counsel  to  ^rect  a  verdict  be- 
cause the  warrant  was  signed  and  sworn  to  sub- 
sequent to  the  issuance  of  the  same.*'  (c)  *'I 
have  nothing  to  do  with  their  business.  I  have 
to  punish  tnem  when  they  come  here.  I  can- 
not help  being  pleased  when  the  responsibility 
is  placed  upon  them.  I  trust  that  u  the  law 
is  disagreeable,  it  will  be  enforced  anyhow." 
(d)  *'You  have  the  right  to  find  the  defendant 
guilty  because  you  are  convinced  that  the  laws 
have  been  violated.  You  must  do  it  then; 
that's  your  duty."  (e)  ''I  cannot  either,  ad- 
mit to  you  that  we,  the  people  of  Charleston, 
are  law-bidding.  I  cannot  say  that  I  don't 
think  there  is  any  particular  class  or  particu- 
lar people  to  blame,  but  as  long  as  I  have  lived 
here  and  as  much  as  I  think  of  and  love  the 
people  of  Charleston,  I  think  they  are  the  most 
lawless  set  that  ever  was.  It  matters  not  who 
they  are,  or  what  they  are,  they  seem  to  do 
pretty  much  exactly  as  they  want  to.  The  hunt- 
er shoots  deer  without  the  least  regard  for  the 
law.  Another  man  will  pay  anofiier  to  vote 
for  him,  and  another,  if  he  has  the  necessary 
nerve  and  ferocity,  will  keep  another  from  the 
polls  if  he  doesn't  vote  as  he  wants.  There  is 
nothing  they  will  not  do."  (f)  "I  have  charged 
you  that  we  are  not  law-abiding." 

Edwin  J.  Blank,  of  Charleston,  for  appel- 
lant W.  Turner  Logan,  Corp.  Counsel,  of 
Charleston,  for  the  State. 

GAGS),  J.  This  is  a  cause  of  novel  im- 
pression. The  defendant  was  tiled  before 
the  recorder's  court  of  the  dty  of  Charleston 
for  a  violation  of  section  828  of  the  dty  or- 
dinance&  In  plain  parlance,  the  defendant 
was  tried  for  selling  alcohol.  The  affidavit 
the  warrant  thereon,  and  the  demurrer  to 
the  warrant  wUl  be  reported.  The  recorder 
overruled  the  demurrer;  the  cause  went  to 
trial,  and  a  Jury  wrote  "Guilty,"  and  Judg- 
ment went  against  the  defendant  The  de- 
fendant appealed  to  the  circuit  court,  and 
the  judgment  there  was  affirmed.  The  de- 
fendant appeals  here  again,  and  Judgment 
must  go  against  him  here. 

There  are  11  exceptions,  and  2  of  them 
are  subdivided.  They  will  be  reported.  It 
would  be  frivolous  to  consider  the  exceptions 
in  tnoe  of  the  defendant's  own  admission  on 
the  witness  stand.  The  sale  was  charged  to 
have  been  made  on  Sunday,  October  28, 1913, 
The  warrant  was  Issued  next  day. 

The  defendant  testified : 

'^here  was  no  drinking  in  my  bar  Sunday 
at  all.  I  only  sold  it  myself  the  next  morning 
when  I  was  there." 

The  language  of  the  seventh  exception 
smells  of  the  gutter. 

There  is  no  room  to  parley ;  the  defendant 
Is  guilty  by  his  own  mouth. 

The  Judgment  is  affirmed.' 

GABY,  C.  J.,  and  HYDBICK,  WATTS,  and 
FBASEB,  JJ.»  concur. 
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DUMAS  y.  WARE  ft  HARPER.     (No.  216.) 

(Supreme  Court  of  Georgia.     Feb.  20,  1915.) 

(ByUahus  hy  the  Court.) 

Fbavd  ^=»18— Action  fob  Deceit— Eyidbnctk 
—Nonsuit. 
The  plaintiff  having  failed  to  establiah  that 
the  representations  made  by  the  agent  of  the 
defendants  were  known  by  him  to  be  false,  or 
were  of  such  a  fraudulent  or  reckless  nature 
that,  although  they  may  not  have  been  known 
by  him  to  be  false,  they  yet  were  made  with  in- 
tention to  deceive,  equivalent  to  knowledge  of 
their  falsity,  she  failed  to  establish  one  of  the 
essential  elements  of  a  cause  of  action  founded 
on  alleged  false  and  fraudulent  representations 
inducing  her  to  enter  into  a  contract  with  his 
principals,  whereby  she  had  been  defrauded; 
and  the  court  did  not  err  in  granting  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §§  a-^ ;   Dec.  Dig.  «=»13.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  by  Mrs.  N.  B.  Dumas  against  Ware 
ft  Harper.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Mrs.  Dumas  brought  an  action  of  deceit 
against  D.  E.  Evans  and  the  firm  of  Ware  ft 
Harper,  to  recover  the  sum  of  $500,  alleged 
to  have  been  paid  by  her  to  one  Braswell,  the 
agent  of  Ware  ft  Harper,  as  part  payment 
for  a  lease  on  a  certain  rooming  house  in  the 
city  of  Atlanta.  It  was  alleged  that  prior  to 
the  payment  of  the  $5(X),  the  plaintiff  inform- 
ed all  of  the  .defendants  that  she  was  prac- 
tically a  stranger  in  Atlanta  and  was  not  ac- 
quainted with  the  character  and  reputation 
of  the  Carnegie  Hotel,  the  premises  leased,  or 
the  vicinity  where  It  was  located,  and  that 
she  would  therefore  rely  on  them  as  to  its 
character  and  reputation.  Defendants  repre- 
sented that  the  hotel  and  vicinity  bore  k 
clean  moral  reputation,  and  that  none  but 
persons  of  clean  moral  repute  boarded  or 
roomed  in  the  hotel,  and  only  such  persons 
were  catered  to  and  none  others  tolerated. 
These  representations  were  false,  and  were 
made  with  a  view  to  induce  the  plaintiff  to 
act  on  same.  The  defendant  Evans  knew 
them  to  be  false  when  made;  and  Ware  ft 
Harper  made  them,  either  with  knowledge  of 
their  falsity,  or  in  reckless  disregard  of  their 
truth  or  falsity,  and  plaintiff  acted  and  relied 
on  them  when  she  parted  with  her  money. 
Since  so  doing  she  learned  of  the  falsity  of 
the  representations  and  demanded  the  return 
of  her  money,  but  the  defendants  refused  to 
return  it,  and  she  brings  suit  to  regain  the 
damages  caused  by  the  false  representations. 
Ware  &  Harper  defended  by  denying  the  ma- 
terial allegations  of  the  petition. 

The  evidence  for  the  plaintiff  tended  to 
show  that  Evans  operated  the  rooming  house, 
and  that  he  placed  the  lease  he  held  on  it  In 
the  hands  of  Ware  &  Harper,  brokers,  for 
sale.  Braswell  was  a  salesman  in  their  of- 
fice. The  plaintiff  went  to  their  office  in  re- 
sponse to  an  advertisement  of  the  property 


for  lease.  She  had  operated  a  rooming  house 
within  a  block  and  a  half  of  the  Carnegie 
Hotel  for  a  year  and  a  half.  She  did  not  see 
Ware  or  Harper  prior  to  signing  the  con- 
tract and  making  the  purchase.  Certain  rep- 
resentations were  made  to  her  by  Evans  as 
to  the  good  character  of  the  house  and  vicin- 
ity. (Evans  is  not  a  party  excepting.)  Cer- 
tain representations  were  made  by  Bras^^ell, 
the  agent  of  Ware  ft  Harper,  to  the  eflfect 
that  he  did  not  know  about  the  hotel  himself, 
but  he  assured  the  plaintiff  that  the  com- 
munity was  all  right,  and  that  *Vie  repnta- 
tion  of  the.  Immediate  vicinity  was  satis- 
factory, that  there  was  a  church  there,  and 
that  the  Carnegie  Library  was  there."  A 
detective  in  the  police  department  of  the  city 
testified  for  the  plaintiff  that  the  reputation 
of  the  hotel  and  its  immediate  vicinity,  as  it 
existed  at  and  prior  to  the  date  the  contract 
was  executed,  was  bad.  At  the  conclusion  of 
the  plaintiff's  evidence,  the  court  granted  a 
nonsuit,  and  the  plaiittiff  excepted. 

Hendrix  ft  Silverman,  of  Atlanta,  for 
plaintiff  In  error.  Moore  &  Pomeroy,  of  Atr 
lanta,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J.»  ab- 
sent 


(143  Oa-   214) 

TRUST  CO.  OF  GEORGIA  et  aL  v.  WAL- 
LACE.   (No.  218.) 

(Supreme  Court  of  Georgia.    Feb.  20, 1915.) 

(SyllahuM  hy  the  Court.) 

1.  Estoppel  ^=:»3— Axleoationb  of  Petition. 

The  allegation  in  the  petition,  "that  the  de- 
fendants herein^  as  administrators  of  the  estate 
I  of  James  R.  McKeldin,  deceased,  entered  into** 
the  contract,  commits  the  plaintiff  to  the  prop- 
osition that  the  trust  company  acted  in  such  rep- 
resentative capacity.  The  same  allegation  also 
commits  the  plaintiff  to  the  proposition  that  the 
signature  of  the  corporation,  "as  agent  for  Mrs. 
Bessie  Draper  Palmer/'  was  made  in  representa- 
tive capacity.  With  such  allegations  remaining 
in  the  petition,  the  plaintiff  will  not  be  heard 
to  deny  that  the  contract  was  made  in  n  repre- 
sentative capacity.  Wadley  v  Oertel,  140  Ga. 
826,  78  S.  E.  912. 

[Ed.  Note.~For  other  cases,  see  Estoppel, 
Cent  Dig.  §§  2^,  7;  Dec.  Dig.  «=>3.] 

2.  Contracts  ^=»346— Action— Vabiance. 

The  suit  was  against  the  defendants  as  In- 
dividuals. GUsson  V.  Weil,  117  Ga.  842,  45  S.  E. 
221.  As  the  contract  was  confessedly  made  in 
a  representative  capacity,  it  will  not  afford  a 
basis  of  recovery  under  the  allegations  in  the 
present  case. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §S  1714,  1718r-1751 ;  Dec.  Dig.  ^=» 
346.] 

3.  CoBPOBATiONS  ^=s>513  ~  Principai*   and 
Agent  ^=5>189— Contract— Enforcement. 

The  contract  being  for  the  sale  of  land,  was 
one  required  to  be  in  writing.  The  signature  by 
the  corporation,  and  also  as  agent  for  Mrs.  Bes- 
sie Draper  Palmer,  purported  to  have  been  af- 
fixed by  a  **trust  officer.**  No  seal  of  the  corjicra- 
tion  was  attached,  nor  was  there  any  written  an- 


^s>For  other  cases  see  same  topic  and  KEY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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thority  to  sen,  granted  by  Mrs.  Bessie  Draper 
Palmer,  set  forth  in  the  petition.  Held  that, 
«Ten  if  the  action  was  bas^  on  a  breach  of  per- 
sonal covenant  upon  the  part  of  the  defendants, 
the  petition  was  subject  to  general  demurrer, 
for  the  reason  that  it  did  not  diow  that  the  per- 
son purporting  to  sign  the  instrument  was  au- 
thorized to  bind  either  of  the  defendants  to  a 
<:ontract  for  the  sale  of  land. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
C!ent  Dig.  §§  2017-2027,  2031-2034,  2036-2045 ; 
Dec.  Dig.  '^=>513 :  Principal  and  Agent,  Cent 
Dig.  i{  713-717 ;  Dec  Dig.  «=>189.1 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;   Geo.  L.  Bell,  Judge. 

Action  by  J.  N.  Wallace  against  the  Trust 
Company  of  Georgia,  a  corporation,  and  an- 
other. Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

J.  N.  Wallace  instituted  an  action  against 
the  Trust  Company  of  Georgia,  a  corpora- 
tion, and  Mrs.  Bessie  Draper  Palmer.  It  was 
alleged  that  the  defendants  had  injured  and 
damaged  the  petitioner  in  a  designated  sum 
for  breach  of  contract  executed  between  the 
defendants  "as  administrators  of  the  es- 
tate of  James  R.  McKeldln,  deceased,"  as' 
follows : 

"Georgia,  Fulton  County.  Memorandum  of 
agreement  between  J.  N.  Wallace  (as  purchaser) 
and  Trust  Company  of  Georgia  (as  vendor)^e- 
specting  sale  of  propertjr  described  below.  (This 
agreement  is  made  subject  to  right  of  purchaser 
to  investigate  titles  to  property  and  to  decline 
to  perform  if  title  of  the  vendor  be  legally  in- 
sufficient and  *  *  *  fails  to  perfect  the  same 
within  a  reasonable  time.)  SubJect-matter  of 
sale,  two  houses  and  lots,  being  Nos.  76  and  78 
East  Linden  street,  located  on  the  norlJieast  cor- 
ner of  Linden  and  Courtland  Sts.  lot  116x120. 
Terms:  Purchase  price,  $15,425.  Cash  payment 
of  $5,000.  Balance  to  be  divided  into  •  *  * 
installments  payable  after  date  fixed  for  making 

«ach  payment  as  follows:    1.  $ — —  due  

months    2.  $^ due  months  after  said 

date,  balance  in  one,  two,  three,  and  four  years, 
at  6%  interest  (Cash  payment  to  be  made 
^vhen  vendor  complies  with  •  •  •  obligation 
to  make  satisfactory  showing  as  to  titie.  Pur- 
chase-money  notes  for  deferred  pasrments  to  be 
^ven  at  the  same  time,  bearing  interest  from 
date  at  the  rate  of  6  per  cent,  per  annum,  falling 
due  as  indicated  above,  payable  at  or  before  ma- 
turity.) 

**I  assent  to  the  terms  of  the  foregoing  agree- 
ment this  7th  day  of  June,  1912.  J.  N.  Wallace, 
Purchaser.  Trust  Company  of  Georgia,  Admin- 
istrators of  the  Estate  of  James  R.  McKeldin, 
I>ecd.,  and  as  Agent  for  Mrs.  Bessie  Draper 
3Palmer,  by  £.  R.  Rawlinfrs,  Trust  Officer. 

"I  agree  to  pay  commission  of  $425.00  to  M. 
Hi.  Petty  and  E.  L.  Harding  for  making  the 
above  sale.  Trust  Company  of  Georgia.  Admin- 
istrators of  the  Estate  of  James  R.  McKeldin, 
I>eod.,  and  as  Agent  for  Mrs.  Bessie  Draper 
Palmer,  by  E.  R.  Rawlings,  Trust  Officer." 

It  was  also  alleged  that  plaintiff  had  of- 
fered to  comply  with  his  part  of  the  contract, 
and  had  tendered  the  cash  payment  and  of- 
fered to  deliver  the  notes  as  provided  there- 
in ;  but  that  the  defendants,  though  acknowl- 
edging tender,  refiosed  to  carry  out  the  con- 
tract and  to  deliver  the  property.  Other  al- 
legations were  that  the  pro];>erty  was  of  a 
Htated  value,  more  than  the  contract  price, 
gLnd  the  difference  was  sought  to  be  recover- 


ed as  damages.  An  amendment  to  the  pe- 
tition was  filed,  in  which  it  was  alleged  that 
a  described  part  of  the  property  embraced 
in  the  contract  was  not  a  part  of  the  estate 
of  James  R.  McKeldin,  deceased,  and  that 
the  defendants  had  no  authority  "as  adminis- 
trators of  the  estate  of  James  R.  McKeldin, 
deceased,"  to  sell  or  contract  to  sell  such 
part  of  the  property.  The  defendants  filed 
a  demurrer  upon  the  following  grounds :  (a) 
That  the  petition  sets  forth  no  cause  of  ac- 
tion against  the  defendants,  (b)  That  it 
shows  on  its  face  that  there  was  no  contract 
between  the  defendants  or  either  of  them  and 
the  plaintiff,  which  could  be  a  basis  for 
any  cause  of  action  against  the  defendants. 
This  demurrer  was  overruled,  and  the  de- 
fendants excepted. 

R.  W.  Crenshaw  and  Anderson  ft  Rountree, 
all  of  Atlanta,  for  plaintiffs  in  error.  Cal- 
houn ft  Connally  and  Etherldge  ft  Etheridge, 
all  of  Atlanta,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  C.  Jt  ab- 
sent 


(143  Ga.  262) 

ENNIS,  Sol.  Gen.,  v.  POLLOCK  et  aL 

(No.  231.) 

(Supreme  Court  of  Georgia.    Feb.  26,  1915.) 

(8yUahu9  hy  the  Court.) 
Injunction  ^=>114,   137--Pabtii»— BIajntk- 

NANCB  of  BbIDOE. 

While  there  may  be  cases  in  which  the  writ 
of  mandamus  may  be  used  to  compel  county  offi- 
cials to  discharge  a  dutv  imposed  upon  them  by 
law,  or  they  may  be  enjoined  from  the  commis- 
sion of  a  trespass  or  other  tort  under  circum- 
stances rendering  equitable  interposition  proper, 
yet  a  most  substantial  part  of  the  controversy 
involved  in  the  present  case  is  whether  the  duty 
of  keeping  in  repair  or  rebuilding  a  certain 
bridge  located  in  the  corporate  limits  of  the  city 
of  Home  rests  upon  the  county  of  Floyd  or  upon 
the  city  of  Rome.  This  controversy  cannot  be 
properly  determined  in  the  absence  of  the  coun- 
ty as  a  party,  by  seekini^  to  enjoin  the  coun^ 
commissioners  from  maintaining  the  present 
bridge.  Accordingly,  the  point  as  to  whether 
there  were  proper  parties  having  been  raised, 
there  was  no  error  in  refusing  to  grant  an  inter- 
locutory injunction  against  the  county  commis- 
sioners alone,  seeking  to  prevent  them  from 
maintaining  the  bridge  as  being  a  nuisance  and 
compelling  them  to  build  a  new  bridge. 

(a)  Whether  or  not  the  county  commissioners 
could  have  been  joined  with  the  county  as  par- 
ties, it  is  unnecessary  to  decide. 

(b)  The  injunction  sought  was  furthermore 
largely  mandatory  in  character. 

(c)  It  is  not  decided  whether,  even  with  proper 
parties,  there  was  any  merit  in  the  petition,  or 
whether  on  the  county  of  Floyd,  rather  than  on 
the  city  of  Rome,  rested  the  dutv  of  maintaining 
the  bridge  or  of  rebuilding  it,  if  necessary.  On 
this  subject,  see  Acts  1880-81,  o.  540,  §  3 ;  Acts 
1909,  pp.  1255,  1285,  §  51:  Commissioners  of 
Polk  County  v.  Cedartown,  110  Ga.  824,  36  S.  E. 
50;  Georgia  Railway  &  Electric  Co.  v.  Tomp- 
kins, 138  Ga.  596  (5),  600,  75  S.  B.  664. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  |§  202-220,  307-^309 ;   Dec  Dig. 
114,  137.] 
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Error  from  Superior  Court,  JTlojd  Coanty ; 
tfoses  Wright,  Judge. 

Action  by  W.  H.  Eimls,  Solicitor  General, 
against  J.  G.  Pollock  and  others.  Commission- 
ers. Judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 

Junius  F.  HiUyer  and  W.  M.  Henry,  both 
of  Rome,  for  plaintiff  in  error.  M.  B.  Eu- 
banks.  Max  Meyerhardt,  and  Dean  ft  Dean, 
all  of  Bome,  for  defendants  In  error. 

FEB  CUBIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent 


(148  Oa.  251) 
McFABLAND  ▼.  MOBBISON.     (No.  230.) 
(Supreme  Court  of  Georgia.    Feb.  2S,  1915.) 

(SyUahus  5y  the  Oawrt.) 

Tbovbb  and  Conversion  ^s>68— Vebdtct. 

Under  the  peculiar  facts  of  this  case,  the 
Terdict  which  was  directed  was  contrazy  to  law. 

(a)  Trover  was  brought  by  a  temporary  ad- 
miiiistrator  appointed  pending  litigation  over  the 
probate  of  a  will  in  this  state  against  an  indi- 
vidual, seeking  to  recover  certain  certificates  of 
deposit  in  banks  in  Tennessee^  passbooks  showing 
deposits  in  that  state,  certain  money  deposited 
in  a  bank,  a  watch  and  chain,  several  promissory 
notes,  *'a  deposit  box"  in  a  bank,  containing 
deeds,  etc.  The  defendant  denied  that  the  de- 
ceased died  testate,  and  asserted  that  he  had 
been  appointed  administrator  in  Tennessee  and 
was  legally  in  possession  of  the  property  under 
such  appomtment;  that  a  petition  had  been  filed 
in  Tennessee  by  the  present  plaintiff  for  the  purr- 
I)08e  of  having  revoked  the  letters  of  administra- 
tion there  granted,  and  of  having  the  property 
held  by  the  Tennessee  administrator  delivered  to 
the  petitioner ;  and  that  this  resulted  in  a  judg- 
ment denying  the  praver,  but  retaining  the  case 
on  the  docket  to  await  the  result  of  the  litiga- 
tion in  Georgia  over  the  probate  of  the  wilL  Un- 
der the  evidence  introduced  in  the  present  case 
the  presiding  Judge  directed  a  verdict  for  the 
plaintiff  for  a  certain  amount,  but  subject  to  be 
satisfied  by  the  indorsement  and  delivery  to  the 
plaintiff  of  certain  certificates  of  deposit  (appar- 
ently not  those  sued  for,  but  others  which  had 
been  issued  to  the  defendant  as  administrator  in 
lieu  of  them),  and  by  the  payment  to  the  plain- 
tiff of  an  amount  of  money  on  deposit  in  a  bank 
in  Tennessee,  to  the  credit  of  the  defendant  as 
administrator.  The  verdict  so  directed  allowed 
the  defendant  to  retain  an  amount  sufficient  to 
pay  his  expenses  as  administrator  in  Tennessee, 
mcluding  reasonable  compensation  for  his  serv- 
ices as  sudi  administrator,  and  including  cer- 
tain attorney's  fees,  but  not  those  in  this  case, 
or  in  the  proceeding  in  Tennessee,  to  obtain  a 
revocation  of  the  administration  in  that  state. 
Finally  the  defendant  was  required  to  deliver  to 
the  plaintiff  all  the  other  notes,  mortgages,  etc., 
described  in  the  petition,  except  one  which  it 
was  recited  had  been  paid.  Held,  that  in  an  or^ 
dinary  common-law  action,  in  the  nature  of  a 
trover  suit,  to  recover  personal  property  alleged 
to  have  been  converted,  there  was  no  authority 
of  law  for  the  Judge  to  direct,  and  the  Jury  to 
find,  such  a  verdict  seeking  to  compel  such  af- 
firmative action  by  the  defendant  as  an  indorse- 
ment and  delivery  of  certificates  other  than  those 
sued  for,  a  delivery  of  cash  deposited  in  a  for- 
eign state  in  the  name  of  the  defendant  as  ad- 
mmistrator  under  appointment  in  that  state,  and 
to  have  an  equitable  settlement  of  the  accounts 
of  the  defendant  as  such  administrator. 

(b)  The  only  grounds  of  the  motion  for  new 
trial  were  the  general  ones  that  the  verdict  was 


not  authorized  by  the  evidence  and  was  oontrarr 
to  law,  and,  as  it  is  held  that  the  verdict  di- 
rected and  rendered  was  not  authorized,  this 
court  forbears  to  discuss  various  propositions  of 
law  argued  in  the  briefs,  and  whidi  may  be  more 
clearly  brought  out  on  another  triaL 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  |$  304-^07;    Dec.  IMf. 
"J 


Error  from  Superior  Court,  Walker  Coun- 
ty ;  Moses  Wright,  Judge. 

Action  by  Elizabeth  Morrison,  administra- 
trix, against  T.  F.  McFarland.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
yersed. 

W.  M.  Henry,  of  Rome,  J.  B.  Rossert  of 
La  Fayette,  and  W.  H.  Payne,  of  Chatta- 
nooga, Tenn.,  for  plaintiff  in  error.  R.  H.  W. 
Qlenn,  of  La  Fayette,  Maddoz  &  Doyal,  of 
Rome,  and  Siser,  Chambliss  ft  Chambllss,  of 
Chattanooga,  TeiuL,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reyersed.  All 
the  Justioes  concur,  except  FISH*  O.  J., 
absent. 

(143  Gte..  Iff) 

CONDON,    GRAHAM   ft    MILNER    y.    DS- 
HART.    (No.  205.) 

(Supreme  Court  of  Georgia.     Feb.  .12,  1915.) 

(SyUabui  hy  the  Oowrt.) 

1.  Attagumbnt  ^s>211—Deglabation— Right 

TO   AlfftNU. 

Where  an  attachment  was  issued,  levied, 
and  returned  to  the  superior  court,  and  in 
proper  time  a  declaration  in  attachment  was 
filed,  which  was  headed  widi  the  name  of  the 
case  and  commenced  with  the  allegation  that 
the  plaintiff  showed  to  the  court  that  the  at- 
tachment bad  been  issued  and  levied,  it  was 
amendable  by  adding  an  address  to  the  superior 
court. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  |8  706-721 ;    DecTDig,  «s»21L] 

2.  Appeal  and  Esbob  «=s>1078— AssiaimsifiB 
OF  EBBon— Abandonment. 

The  declaration  in  attachment  was  not 
subject  to  any  of  the  grounds  of  demurrer  urged 
against  it. 

(a)  The  first  ground  of  the  demurrer  was  not 
reierred  to  in  the  brief  of  the  plaintiffs  in  error 
and  will  be  treated  as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ft  4256-42^ ;  Dec.  Dig.  «=» 
1078.] 

3.  Appeal  and   Ebbob  ^=:>518— Bzcipnoifs 
Pendente  ■  Lite— SuFnciENOY. 

A  bill  of  exceptions  pendente  Ute.  whidi 
alleged  that  an  amendment  was  offered  to  the 
petition  and  was  allowed  over  objection  of  the 
defendant,  without  shelving  any  ground  of  ob- 
jection made  to  it,  does  not  sufficiently  present 
any  question  for  decision  by  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2842-2355;  Dec  Dig.  «=» 
518.] 

4.  Instbuciions— Gbound  fob  New  Tbxai.. 

Some  of  the  grounds  of  the  motion  for  a 
new  trial  complained  of  the  failure  or  oiniaaion 
to  charge  certain  principles  of  law  without 
showing  that  any  proper  written  requests  for 
such  charges  were  made.  In  other  instances 
complaints  were  made  that  certain  requested  in* 
structions  were  not  given.     None  of  these   as- 
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flinunents  of  error  were  meritorious,  when  con- 
sidered in  connection  with  the  entire  charge  of 
the  court,  which  covered  the  issnee  involved  and 
aabstantially  covered  the  requests  to  charge  in 
so  far  as  they  stated  the  pertinent  principles  of 
law  applicable  to  the  case. 
5.  Vebdict  and  Rulinob  Appbovbd. 

The  evidence  was  safficient  to  snpport  the 
▼erdict,  and  there  was  no  error  either  in  refus- 
ing to  grant  a  nonsuit  or  in  overruling  the  gen- 
eral grounds  of  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Habersham 
CSoimty;  J.  B.  Jones,  Judge. 

ActioD  by  B.  li.  Dehart  against  Ooodoii, 
Graham  &  Milner.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

McMillan  ft  Brwln,  of  Clarkesrllle,  for 
plaintiffs  in  error.  B.  D.  Sisk,  of  Franklin, 
N.  C,  Gea.  B.  Rush,  of  Atlanta,  and  J.  G. 
Bdwarda  ft  Sons,  of  ClarkesTllle^  for  defend- 
ant in  error. 

PEB  CURIAM.  Judgment  affirmed.  All 
the  Justicea  concur,  except  FISH,  O.  J., 
absent. 

Ott  Ga.  181) 

HATES  ▼.  RICHMOND  HOSIERY  MIUU3. 

(No.  1830 
(Suprems  Court  of  Georgia.     Feb.  11,  1915^) 

(ByJlahus  hy  ike  Court.) 

Dismissal  of  PxnnoN. 

The  petition  and  the  amendment  thereto 
set  forth  a  cause  of  action  as  against  the  de- 
murrer filed  by  the  defendant,  and  the  .court 
erred  in  dismissing  the  same. 

Error  from  Superior  Court,  Walker  Coun- 
ty; Moses  Wright,  Judge. 

Action  between  James  Hayes,  by  next 
friend,  and  the  Richmond  Hosiery  Mllla 
From  the  Judgment,  Hayes  brings  error.    Re- 


W.  H.  Payne,  of  Chattanooga,  Tenn.,  for 
plaintiff  in  error.  Watkins  ft  Watkins,  of 
Chattanooga,  Tenn.,  and  R.  M.  W.  Glenn,  of 
La  Fayette,  for  defendant  in  error. 

PEB  CURIAM.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  C  J.,  ab- 


a43  Ga.  162) 

I>E  BOW  ▼.  VICKSBURG,  S.  ft  P.  RY.  CO. 

(No.  190.) 

(Supreme  Court  of  Georgia.     Feb.  11,  1916.) 

(BvUahi9  hy  the  Court.) 

New  Tbial  «=s>11&— Timx  to  Pbbitect  Mo- 
tion—Extension— Grounds. 

Where,  during  the  term  and  within  two 
days  after  the  rendition  of  a  rerdict  in  die  su- 
perior court,  the  losing  party  presented  to  the 
court  a  motion  for  a  new  trial  in  all  respects 
regular,  and  thereupon  a  rule  nisi  was  issued, 
eaUing  upon  the  opposite  party  to  show  cause 
mt  a  later  date  (the  same  being  specified  in  the 
order)  why  the  motion  should  not  be  granted, 
ajud,  in  connection  with  the  rule  nisi  and  in 
the  same  order,  the  movant  was  granted  an 
extension  of  time  (allowing  "until  the  hearing 
of  the  motion")  in  which  to  prepare  and  pre- 


sent for  approval  and  filing  a  brief  of  the  e?i> 
dence  in  tne  case,  it  being  recited  in  the  order 
that  it  was  "made  to  appear  that  it  was  impos- 
sible to  malce  out  and  prepare  a  brief  of  the 
testimony  in  said  case  before  the  adjournment 
of  court,"  and  it  further  appearing  that  this 
motion  and  rule  nisi  were  promptly  served 
upon  the  respondent,  the  court  did  not  err  in 
overruling  a  motion  to  vacate  the  order  allow- 
ing  the  movant  an  extension  of  time  within 
wmch  to  perfect  the  motion  Id  the  respects 
mentioned,  upon  the  grounds:  (1)  That  the  or- 
der was  granted  ex  parte,  without  any  rule  nisi 
thereon  directed  to  the  defendant  to  show  cause 
against  the  grant  of  the  order,  without  notice 
to  the  plaintiff,  without  his  knowl^e  or  con- 
sent or  an  opportunity  to  show  cause  against 
the  grant  of  the  order,  and  therefore  the  court 
was  without  jurisdiction  to  grant  the  same ;  (2> 
tliat  the  time  granted  in  the  order  was  in  ex- 
cess of  the  time  allowed  by  law  for  the  filing  of 
a  brief  of  evidence  upon  a  motion  for  a  new 
trial,  and  was  unreasonable,  and  in  this  respect 
the  order  was  an  abuse  of  the  discretion  vested 
in  the  court ;  and  (3)  tliat  the  court  was  with- 
out power  to  grant  the  defendant  the  privilege 
which,  under  the  terms  of  the  order,  extended 
the  time  for  filing  the  brief  of  evidence  beyond 
the  next  regular  term  of  court  and  thence  for- 
ward indefinitely  in  the  future^  and  it  appeared 
from  the  record  that  no  brief  of  evidence  had 
been  filed,  and  that  more  than  80  days  had 
elapsed  since  the  adjournment  of  the  term  of 
court  at  which  the  verdict  complained  of  was 
rendered. 

(a)  If  the  time  allowed  by  way  of  extension 
was  as  a  matter  of  fact  unreasonable,  the  re- 
spondent should  have  moved  promptiy  to  vacate 
this  order  and  to  set  the  case  down  for  a  hear- 
ing at  some  time  less  remote  than  that  named 
in  the  order  granted.  In  the  present  case  the 
rule  nisi  was  granted  on  the  17th  day  of  June, 
1911,  and  served  on  the  same  day,  and  the  mo- 
tion to  vacate  and  dismiss  was  apparently  niade 
on  the  19th  day  of  July,  1912. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i  242 ;  Dec.  Dig.  «s»118.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  Im  Bell,  Judge. 

Action  between  J.  D.  B.  De  Bow  and  the 
Vlcksburg,  Shreveport  ft  Padflc  Railway 
(Company.  From  the  judgment,  De  Bow 
brings  error.    Affirmed. 

Atkinson  ft  Bom,  of  Atlanta,  for  plalntilT 
in  error.  Anderson  ft  Rountree,  of  Atlanta, 
for  defendant  in  error. 

BECK,  J.  Judgment  afiSrmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent^ 
and  ATKINSON,  J.,  disqualified. 


a4S  Oa.  235> 

VAUGHAN  V.  PERRY  et  al 

PERRY  et  al.  v.  VAUGHAN. 

(No.  226.) 

(Supreme  Court  of  Georgia.    Feb.  22, 1915.) 

(ByUohut  5y  the  OomriJ 
1.  CoNTBACTs  ^=>352—Bbeaoh— Question  fob 

JUBT. 

Both  parties  predicated  their  demands  up-> 
on  the  contract,  neither  of  them  seeking  rescis- 
sion. It  appeared  from  the  evidence  that  both 
parties  had  breached  the  contract  in  such  man- 
ner that  neither  was  entitied  to  have  the  other 
perform.     Accordingly,  there  was  no  error  in 
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granting  a  nonsuit  as  to  the  claims  of  each  of 
the  parties. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
<:ent  Dig.  §§  1200,  1828 ;   Dec.  Dig.  <S=>352.] 

2.   ASSIGNlfENTS  OF  ERBOB. 

It  is  unnecessary  to  pass  upon  the  other  as- 
signments of  error,  as  the  result  would  not  be 
aaected  by  so  doing. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  B.  L.  Vaughan  against  J.  0. 
Perry  and  others.  Nonsuit  granted  and  both 
parties  bring  error.  Affirmed  on  both  bills 
of  exceptions. 

J.  H.  Porter,  of  Atlanta,  and  J.  T.  Norrls, 
of  Cartersville,  for  plaintiff  in  error.  Wat- 
kins  &  Latimer,  of  Atlanta,  for  defendants 
in  error. 

PER  CURIAM.  Judgment  affirmed  on 
both  bills  of  ezceptiona  All  the  Justices  con- 
cur except  FISH,  C.  J.,  absent 

048  Qa.  127) 

DOBBS  V.  McCANDLESS.    CNo.  178.) 
(Supreme  Court  of  Georgia.     Feb.  11,  1916.) 

(Syllabus  hy  the  Court.) 

1.  Appeal  and  Ebbob  ^=a671— Pbesentation 
FOB  BEviEW— Evidence. 

The  case  was  brought  to  this  court  by  di- 
rect bill  of  exceptions.  It  did  not  contain  any 
brief  of  the  evidence,  nor  was  any  such  brief 
made  a  part  of  the  record.  Most  of  the  errors 
complained  of  involve  a  consideration  of  the  evi- 
dence, and  cannot  be  properly  decided  without 
reference  thereto.  In  several  instances  the  bill 
of  exceptions  recites  that  evidence  of  a  certain 
character,  and  tending  to  prove  certain  things, 
was  introduced,  but  the  judge  declined  to  certi- 
fy that  such  was  the  fact  None  of  the  assign- 
ments of  error  of  this  character,  or  which  would 
involve  a  consideration  of  the  evidence  for  their 
correct  determination  will  be  considered  by 
this  court. 

[Ed.  Note.-~For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |S  2867-2872 ;  Dec.  Dig.  ^=» 
671.] 

2.  Pleading    ^=>239— Petition— Amendment 

— DiSCBETION. 

Where  an  amendment  to  the  plaintiff's  peti- 
tion was  prepared  on  the  fifth  day  of  the  month, 
and  was  not  tendered  until  the  eighth  thereof, 
after  the  plaintiff  had  dosed  his  testimony,  and 
after  nearly  all  of  the  defendant's  witnesses  had 
been  examined,  and  no  sufficient  reason  was 
shown  why  It  should  not  have  been  tendered 
sooner,  there  was  no  abuse  of  discretion  in  de- 
clining to  allow  it,  except  upon  the  payment  of 
cost.    CivU  Code  1910,  §  5685. 

(a)  The  statements  in  the  bill  of  exceptions 
were  not  sufficient  to  show  ah  abuse  of  discre- 
tion in  such  ruling. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  626-635;    Dec.  Dig.  <dss>239.] 

8.    iNSTBUCnONS. 

While  there  may  have  been  some  slight  in- 
accuracy in  the  charge  in  stating  the  conten- 
tions of  the  parties,  yet  when  the  pleadings  are 
considered  as  a  whole,  and  the  charge  is  viewed 
in  its  entirety,  there  is  nothing  which  requires 
a  reversal. 

Error  from  Superior  Court,  Cherokee  Coun- 
ty:  H.  I/.  Patterson,  Judge. 


Action  by  C.  F.  Dobbs,  administrator, 
against  W.  M.  McCandless.  Judgment  foi 
defendant,  and  plaintiff  brings  error.  M- 
^firmed. 

J.  P.  Brooke,  of  Alpharetta,  and  Dorsej, 
Brewster,  Howell  &  Heyman,  of  Atlanta,  for 
plaintiff  In  error.  J.  Z.  Foster,  of  Marietta, 
for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concar,  except  FISH,  C.  J^  ab- 
sent 


(143  Qa.  150) 
BEIiL  T.  BOSINGNOL.    (Na  189.) 
(Supreme  Court  of  Georgia.     Feb.  11,  1915.) 

(8yttalHi$  5y  the  Court) 

Husband   and  Wife  $=:»19  —  Necessabtm 
Furnished  Wifid— Liabilitt. 

Where  a  married  woman  personally  ap- 
plies to  a  tradesman  for  the  purchase  of  grocer- 
ies, stating  that  she  wishes  to  open  an  account 
in  her  own  name  and  directs  the  plaintiff  to 
charge  the  goods  to  her,  and  where  in  pursuance 
of  this  arrangement  the  goods  are  deliyered  at 
her  home  and  charged  to  her,  she  will  be  pe^ 
sonally  liable  therefor,  notwithstanding  the  le- 
gal obligation  of  the  husband  to  support  his 
wife,  and  the  groceries  being  such  as  would  be 
a  proper  support  to  be  provided  by  the  husband 
for  the  family. 

[E}d.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §§  109, 121-138, 142, 146,  322; 
Dec.  Dig.  «=>19.1 

EhTor  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  J.  F.  Bell  against  Cora  Rosing- 
nol.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

Jos.  W.  &  Jno.  D.  Humphries,  of  Atlanta, 
for  plaintiff  in  error.  Smith  &  Hastings,  of 
Atlanta,  for  defendant  in  error. 

EVANS,  P.  J.  The  plaintiff,  a  grocery  mer- 
chant, brought  suit  against  the  defendant,  a 
married  woman,  to  recover  upon  an  alleged 
indebtedness  for  groceries.  The  defendant 
pleaded  that  all  the  purchases  were  made  for 
her  husband*8  account,  as  head  of  the  family, 
which  was  well  known  to  the  plaintiff.  She 
did  not  deny  that  the  merchandise  was  fur- 
nished, or  that  it  was  worth  the  amounts 
charged.  On  the  conclusion  of  the  plaintiff's 
evidence  he  was  nonsuited.  The  testimony 
submitted  by  him  tended  to  show  that  he  was 
a  grocery  merchant.  The  defendant  applied 
to  him  for  credit,  stating  that  she  wanted  to 
open  an  account  with  him  in  her  own  name: 
that  her  husband  was  a  good,  easy  fellow  and 
allowed  himself  to  be  imposed  upon,  and 
she  ran  the  house  herself.  She  directed  the 
plaintiff  to  charge  the  goods  in  her  name. 
The  plaintiff  had  heard  that  the  husband  was 
a  bankrupt  at  the  time  his  wife  opened  the 
account.  In  supplying  the  goods  he  made 
out  with  each  delivery  a  duplicate  statement, 
one  of  which  was  d^ivered  with  the  goods 
and  the  other  was  kept  by  him.    These  state- 
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ments  were  made  out  on  a  printed  blank  and 
the  line  for  the  name  was  preceded  by  the 
capital  letter,  "M."  On  many  of  the  state- 
ments was  written  the  name  "Rosignol;"  on 
many,  the  letters  "RS"  followed  the  capital 
letter  **M,"  and  these  letters  were  followed 
by  the  name  of  Roslngnol;  on  others  appeared 
only  the  address,  "106  Cherokee  Ave.,"  with- 
out any  name.  When  the  plaintiff  called  at 
defendant's  home,  he  always  talked  to  the 
defendant  about  the  account  and  asked  her 
for  the  money.  On  some  occasions  the  de- 
fendant's husband  would  be  at  home  and 
would  meet  plaintiff  at  the  door  and  would 
say,  "You  want  to  see  Cora."  The  defendant 
made  the  payments  on  the  account  The  hus- 
band brought  him  one  payment,  and  said  that 
his  wife  had  sent  the  money  to  be  credited 
on  her  account.  The  groceries  were  furnish- 
ed for  the  defendant,  her  husband  and  child. 
The  plaintiff  knew  that  the  defendant  owned 
a  vacant  lot,  and  that  the  husband  worked 
sometimes  for  railroads,  and  that  his  family 
lived  with  him. 

There  can  be  no  doubt  that  a  married  wo- 
Dian  on  her  own  credit  may,  by  express  con- 
tract, bind  herself  for  the  purchase  of  neces- 
saries for  herself  and  family.  It  is  true  that 
the  husband  Is  bound  to  support  his  wife  and 
family,  but  this  legal  obligation  does  not 
prevent  the  wife  from  buying  on  her  own 
responsibility  groceries  for  the  support  of 
tbe  family,  and  personally  agreeing  to  pay 
for  them.  Ih  the  instant  case  it  Is  inferable 
from  the  evidence  that,  unattended  by  her 
bnsband,  the  wife  applied  to  the  merchant 
for  a  line  of  credit  to  be  extended  individual- 
ly to  her,  that  the  credit  was  extended  to 
ber  and  not  to  her  husband,  and  that  the 
goods  were  furnished  to  her  on  her  credit. 
This  amounts  to  an  express  contract  on  her 
part  ^ to  buy  the  goods  as  an  individual. 

The  facts  In  the  cases  of  Freeman  v. 
CColmes,  62  Ga.  556,  and  Rushing  v.  Clancy, 
92  6a.  769,  19  S.  E.  711,  are  dissimilar  from 
tbose  of  the  case  at  bar.  In  the  former  case 
a.  husband  accompanied  his  wife  and  child 
to  the  oflSce  of  a  dentist,  and  introduced  them 
to  the  dentist  Under  these  circumstances 
it  was  held  there  could  be  no  recovery  against 
t2ie  wife  for  dentistry  done  for  herself  and 
diUd,  especially  where  it  appeared  that  the 
dentist  knew  nothing  about  her  having  any 
separate  estate,  and  impliedly  gave  credit  to 
tbe  husband  and  not  the  wife.  In  the  latter 
case,  the  wife  and  her  husband  applied  for 
board,  but  the  husband  took  no  part  in  the 
negotiations,  and  it  was  held  that,  in  the  ab- 
sence of  an  express  promise  by  the  wife  to 
cliarge  herself  or  her  separate  estate,  the 
l)oa.rd  contracted  for  being  such  as  her  hus- 
b&od  is  bound  to  furnish  to  her  and  her  chil- 
dren, the  husband  and  not  the  wife  was  lia- 
ble therefor.  In  both  cases  the  husband  was 
present  when  the  services  and  board  were 
contracted  for,  and  in  the  absence  of  an  ex- 


press contract  by  the  wife  to  pay  for  same, 
the  implication  was  that  the  credit  was  ex- 
tended to  the  husband.  In  the  instant  case 
there  was  evidence  that  the  wife,  without  be- 
ing attended  by  her  husband,  applied  for 
credit  and  requested  the  goods  be  charged  to 
her.  Tlte  court  erred  in  sustaining  the  mo- 
tion for  nonsuit 

Judgment  reversed.    All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent 


(143  Ga.  216) 
BENSON  V.  HAYS.    (No.  219.) 
(Supreme  Court  of  Georgia.     Feb.  20,  1910.) 

fSyllahua  Ity  the  Court.) 

1.  Appeal  and  Error  ^=>1078--<3^BonNDS  fob 
New  Trial— Abandonmbitt. 

The  general  grounds  of  the  motion  for  a 
new  trial  are  not  referred  to  in  the  brief  of 
counsel  for  the  plaintiff  in  error,  and,  under  re- 
peated rulings  of  this  court,  will  be  treated  as 
abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  If  4256-4261 ;   Dec.  Dig.  «=s> 

lorai 

2.  Negligence  ^=»136— Contributory  Nbq- 
ugence-^ttestion  for  jxjby. 

Under  the  pleadings  and  evidence  in  this 
case,  whether  or  not  the  plaintiff  by  the  exer- 
cise of  ordinary  care  could  have  avoided  the 
consequences  of  the  alleged  negligence  of  the  de- 
fendant was  a  question  fOr  the  jury.  Miller  v. 
Smythe,  95  Ga.  288,  22  S.  BI  532. 

The  grounds  of  the  amended  motion  for  a  new 
trial,  which  complained  in  some  instances  of  ex- 
cerpts from  the  charge,  and  in  others  of  omis- 
sions to  charge  without  request,  and  in  others 
of  refusals  of  requests  to  charge,  furnish  no 
cause  for  tbe  grant  of  a  new  trial,  when  consid- 
ered in  the  light  of  the  evidence  and  the  entire 
charge  as  given. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  K  277-353 ;   Dec.  Dig.  «=>136.] 

Eirror  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  between  C.  F.  Benson  and  M.  J. 
Hays.  From  the  Judgment,  Benson  brings 
error.    Affirmed. 

Ja&  L.  Key,  of  Atlanta,  for  plaintiff  in 
error.  Hewlett,  Dennis  &  Whitman,  of  At- 
lanta, for  defendant  in  error. 

HILIi,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  FISH,  0.  J^  absent 


(143  Ga.  213) 
BICHARDS  et  aL  v.  JOHNSON.  (No.  217.) 
(Supreme  Court  of  Ckorgia.     Feb.  20,  1915.) 

(Syllahus  ly  the  Court.) 

L  Demubreb  to  PBTrnoN. 

There  was  no  error  in  sustaining  the  de- 
murrer to  paragraphs  5  and  6  of  the  amend- 
ment to  the  petition. 

2.  RuLiNOs  OF  ATJDiTORr— Admission  of  Evi- 
dence. 

There  was  no  error  requiring  a  reversal  in 
overruling  the  exceptions  of  law  to  the  auditor's 
report,  or  in  declining  to  approve  the  exceptions 
of  fact. 

(a)  While  the  auditor  admitted  some  irrele- 
vant evidence  over  objection,  some  of  it  was  en- 
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tirely  Immaterial,  and  none  of  it  was  of  sach 
materiality  as  to  require  a  reversal  of  the  Judg- 
ment overruling  the  exceptions  of  law. 
Z*  Vkndob  and  Pubchasbb  ^=:>3— Contract 

or  Salb— WnAT  Constitutes. 

There  was  no  error  in  construing  the  con- 
tract involved  in  this  litigation  as  one  of  pur- 
chase and  sale.  The  provisions  in  regard  to 
selling  off  the  property  in  parcels  and  paying 
the  proceeds  to  the  vendor  until  he  should  have 
been  fully  paid,  and  the  other  terms  contained 
in  the  agreement,  while  modifying  some  of  the 
usual  incidents  of  the  ordinary  executory  con- 
tract of  bargain  and  sale,  did  not  destroy  the 
fact  that  in  Its  entirety  the  contract  under  con- 
sideration was  one  of  purchase  and  sale. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  I  8;    Dec  Dig.  ^=»8.] 

4.  Allowance  or  Costs. 

Under  the  facts  contained  in  the  record, 
there  was  no  abuse  of  discretion  in  awarding 
the  costs,  including  the  fee  of  the  auditor, 
against  the  plaintiffs  in  error. 

5.  JUDOICENT  ON   BOND— RbCEIVEBB. 

There  was  no  error  in  entering  Judgment 
on  the  bond  given  by  the  plaintiffs  in  error  for 
the  purpose  of  obtaining  the  appointment  of  a 
receiver. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  between  G.  A.  Richards  and  others 
and  C.  H.  Johnson.  From  a  j^idgment,  the 
parties  first  mentioned  bring  error.  Affirmed. 

R.  W.  Crenshaw  and  Anderson  &  Roontree, 
all  of  Atlanta,  for  plaintiffs  in  error.  Smith, 
Hammond  &  Smith,  of  Atlanta,  for  defendant 
in  error. 

PER  CURIAM.  Judgment  affirmed.  AH 
the  Justices  concur,  except  FISH,  C  J.*  ab- 
sent 


a43  Oa.  168) 

MALSBY  &  CO.  T.  WIDINCAMP.    (No.  106.) 

(Supreme  Court  of  Georgia.     Feb.  11,  1915.) 

(Syllabus  hy  the  Court,) 

li  Attobnkt  and  Client  ^=:»6&--Ezistbncb 
OF  RicLATioN— Instructions. 

In  the  trial  of  this  case  it  was  material  for 
inquiry  and  determination  as  to  whether  or  not 
certain  claims  had  been  filed  in  the  name  of 
the  present  defendant  by  a  certain  person  as  the 
attorney  at  law  and  agent  for  the  plaintiffs  in 
the  present  suiL  using  the  name  of  the  present 
defendant  with  his  consent,  or  whether  the  per- 
son referred  to  acted  as  the  attorney  at  law  for 
this  defendant.  Apparently,  in  filing  the  claims, 
the  person  in  question  acted  as  attorney  for  the 
defendant  in  the  present  case,  while  the  defend- 
ant insists  that,  though  his  name  was  used  in 
filing  the  claims,  the  attorney  appearing  as  act^ 
ing  for  him  really  represented,  as  agent  and  at- 
torney at  law,  the  plaintiffs  in  the  instant  case, 
and  in  representing  the  plaintiffs  that  attorney 
made  certain  material  representations  and  en- 
tered into  certain  material  undertakings  of 
which  the  defendant  now  claims  the  benefit  In 
reference  to  this  issue,  as  to  whom  the  attorney 
represented  in  filing  the  claim  referred  to,  the 
court  charged  the  jury  as  follows:  *'Tou  look  to 
the  facts  and  circumstances  to  see  what  the 
status  of  the  case  was  when  those  claims  were 
filed,  and  see  whether**  the  attorney  in  question 
"was  acting  for  MaliA>y  &  0>.  [the  present 
plaintiffs]  or  Mr.  Widincamp  [the  present  de- 
fendant]. These  are  matters  for  you  to  deter^ 
mine.     If  he  was  acting  for  Malsby  &  0>.  in 


filing  those  claims,  then  Malsby  Sc  Co.  would  be 
bound,  and  not  Mr.  Widincamp.  If  he  was 
acting  for  Mr.  Widincamp,  and  Mr.  Widincamp 
undertook  to  defend  that  title,  then  Malsby  & 
Co.  would  not  be  bound.  Yon  look  to  the  eyi- 
dence,  and  determine  whether  or  not  Malsby  & 
Co.  were  the  parties  conducting  that  defense  un- 
der the  claim  of  Mr.  Widincamp.  See  whether 
or  not  that  was  their  defense  or  Mr.  Widin- 
camp*s."  This  charge  might  have  nusled  and 
confused  the  jury.  They  might  luiTe  thought 
that,  if  the  attorney  referred  to  undertook  to 
act  for  Malsby  &  Ck>.,  they  would  be  bound  by 
what  he  did  and  undertook,  without  regard  to 
the  question  whether  or  not  they  had  conferred 
upon  him  the  power  to  act  for  them  and  Innd 
them.  While  the  court  probably  meant  that 
they  would  be  bound  in  case  the  attorney  acted 
for  them  under  authority  conferred  by  them  up- 
on him,  and  within  the  scope  of  his  agency,  it 
was  error  to  give  the  instructions  in  the  lan- 
guage quoted,  without  also  instructing  the  iury, 
wl.^n  duly  requested  in  writing  by  counM  for 
the  plaintiffs,  that  no  statement  made  by  the 
attorney  in  question  would  be  binding  on  the 
plaintiffs,  unless  it  appeared  that  he  had  so- 
thority,  conferred  by  the  plaintiffs,  to  make  the 
statement ;  for  if  the  instruction  requested  had 
been  given,  the  jury  would  have  dearly  under- 
stood that  the  statements  made  by  the  attorney 
himself  would  not  prove  his  agency  or  right  to 
act  in  the  premises,  and  that  the  foct  of  bit 
agency  and  right  to  act  would  have  to  be  estab- 
lished by  other  testimony. 

[H^.  Note.— For  other  cases,  see  Attorney  and 
Client,  CJent  Dig.  f f  85,  87 ;  Dec.  Dig.  ^=963.) 

2.  Rulings  ANn  Instbuotions. 

Otherwise  than  as  indicated  in  the  preced- 
ing headnote,  no  material  errors  were  made  to 
appear  in  the  court's  rulings  or  the  charge  to 
the  jury. 

Brror  from  Superior  Court,  Tattnall  Coon- 
ty;    W.  W.  Sheppard,  Judge. 

Acti<»i  by  Malsby  &  Co.  against  EL  Widin- 
camp. Judgment  for  defendant,  and  plain- 
tiffs bring  error.    Reversed. 

Way  ft  Bnrkhalter,  of  Reidsrllle,  for  plain- 
tiffs in  error.  Hlnes  &  Jordan,  ot  Atlanta* 
and  H.  C  Beaslej,  of  Retdsrllle,  for  defend- 
ant in  error. 

BECK,  J.  Judgment  reversed.  All  the 
Jnstloes  concor,  except  FISH,  CL  J.,  absent 


a4S  Ga.  132) 
FORTUNE  V.  WARD  et  aL    (No.  1S4.) 
(Supreme  0>urt  of  Georgia.    Feb.  11«  1915.) 

(ByUahus  by  ike  OouriJ 
Injunction  ^=:>126— Dibbction  or  Vkedioi 

— PbOOV— FbAUDUUBNT    AOMINISrBATION. 

Under  the  facts  of  this  case,  it  was  error 
for  the  court  to  direct  a  verdict. 

[Ed.  Note.'For  other  cases,  see  Injnnction, 
Cent  Dig.  §|  272-275 ;  Dec.  Dig.  <Ss>125.] 

Brror  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  by  Sarah  Ward  against  A.  B. 
Fortune  and  another.  Judgment  for  plaintiff 
on  directed  verdict,  and  defendant  named 
brings  error.    Reversed. 

Sharp  &  Sharp,  of  Rome,  for  plaintifl  in 
error.  M.  B.  Ehibanks  and  0.  A.  Thomw^ 
both  of  Rome,  for  defendants  in  error. 
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WANS,  P.  J.    Sanli  Ward  ffled  a  peti-  ] 
tion  against  A.  B.  Fortune  and  the  county 
administrator,  aUeging  that  her  father,  Mon- 
roe Horton,  died,  leaving  her  his  sole  heir 
at  law,  and  leaving  an  estate  consisting  of 
two  pieces  of  real  estate;  that  at  the  time  of 
his  death  he  only  owed  one  debt,  which  peti- 
tioner immediately  paid  after  the  death  of 
her  father;  afterwards  Fortune  filed  an  ap- 
plication for  letters  of  administration  on  the 
estate  of  her  father,  alleging  that  he  was  a 
member  of  a  firm,  who  was  a  creditor  of  her 
father,  and  requested  the  appointment  of 
the  county  administrator  to  administer  the 
estate;  that  Fortune  was  neither  next  of  kin 
nor  a  creditor  of  the  estate  of  her  father, 
nor  a  member  of  any  firm  that  was  a  creditor 
of  that  estate;  that  the  estate  owed  no  debts, 
and  there  was  no  necessity  for  the  appoint- 
ment of  an  administrator,  and  she  did  not 
know  of  the  appointment  of  the  county  ad- 
ministrator on  her  father's  estate  until  after 
his  appointment;  that  Immediately  upon  the 
death  of  her  father  she  entered  into  posses- 
sion of  his  estate;  and  that,  whUe  she  denied 
that  the  estate  owed  any  debts,  if  any  could 
be  shown  to  exist  she  was  willing  to  pay 
them  without  administration.     She  prayed 
that  the  county  administrator  be  enjoined 
from  any  attempt  on  his  part  to  administer 
the  estate  or  to  interfere  with  her  posses- 
flion  and  occupancy  of  the  property;    that 
Fortune  be  required  to  set  up  in  this  proceed- 
ing any  debt  that  he  may  have  against  the 
estate;  and  that  she  be  allowed  to  defend  K, 
and,  if  found  to  exist,  to  pay  the  same  with- 
out administration,  and  that  the  Judgment 
app<^ting  the  administrator  be  set  aside. 
The  defendants  separately  answered.    Each 
ayerred  that  the  county  administrator  had 
been  appointed  on  the  estate  of  the  plain- 
tUTs  father  after  due  application;  that  the 
proceedings  were  regular;  and  that  no  fraud 
or  Imposition  had  been  practiced  in  the  grant 
of    administration.     Fortune   averred   that 
he  was  the  president  of  a  corporation  which 
beld  a  debt  against  the  estate  of  the  decedent, 
and  in  behalf  of  the  corporation  as  a  credi- 
tor lie  made  the  application  for  administra- 
tion, and  also  that  the  Intestate  owed  other 
debts  at  the  time  of  his  death.    The  county 
administrator  set  up  that  the  records  show- 
ed a  mortgage  ag&lnst  the  property  of  the 
Intestate,  which  he  was  Informed  was  still 
unpaid^  and  that  there  was  a  necessity  for 
administration  on  the  decedent's  estate.    The 
bill  of  exceptions  recites  that  the  case  was 
duly  called  for  trial,  and  a  Jury  stricken, 
and    the  pleadings  read.     The  attorney  for 
Fortnne  called  on  the  attorney  for  the  plaln- 
tifT  to  respond  to  a  notice  to  produce  certain 
documentary  evidence.    In  response  to  the 
notiee,  the  attorney  produced  certain  papers 
and    stated  that  they  did  not  have  othexa 


specified  in  the  notice.  Counsd  for  the  plain- 
tiff asked  the  court,  before  any  testimony 
was  intioduced,  to  direct  a  verdict  for  the 
plaintiff,  stating  that  the  only  issue  to  be 
tried  in  the  case  was  who  should  pay  the 
cost  which  accrued  on  the  administration, 
and  also  in  the  case  then  being  submitted  to 
the  Jury;  that  the  debts  of  the  estate  had 
been  paid  after  the  appointment  of  the  ad- 
ministrator, some  having  been  paid  since  the 
present  litigation  was  begun.  Counsel  for 
Fortune  moved  to  be  allowed  to  introduce 
evidence  to  the  effect  that  the  debts  were 
paid  after  the  appointment  of  the  adminis- 
trator ;  that  the  debt  due  to  the  corporation, 
of  whidi  his  clioit  was  president,  was  for 
the  burial  expenses  of  the  deceased,  and  was 
the  debt  which  his  client  represented  in  ap- 
plying for  administration;  and  that  this 
debt  and  the  taxes  due  by  the  decedent  had 
been  paid  since  the  institution  of  the  pres- 
ent suit  The  court  refused  to  allow  Fortune 
to  introduce  any  evidence,  and  directed  a 
verdict  in  fitvor  of  the  plaintiff  for  an  injunc- 
tion as  prayed.  Error  Is  assigned  upon  the 
direction  of  this  verdict 

The  plaintiff's  right  to  enjoin  the  adminis- 
trator from  further  proceeding  with  the  ad- 
ministration! of  the  estate  Is  founded  on  the 
charge  that  the  administration  had  been 
fraudulently  obtained.  The  court  directed  a 
verdict  granting  an  injunction  without  re- 
quiring the  plaintiff  to  establish  the  truth 
of  her  allegations  in  this  respect  The  plead- 
ings of  the  parties  showed  that  the  proceed- 
ings for  the  appointment  of  the  county  ad- 
ministrator were  regular  on  their  face.  If 
no  fraud  was  practiced  in  the  causing  let- 
ters of  administration  to  issue  to  the  county 
administrator,  the  superior  court  will  not 
Interfere  with  the  due  administration  of  the 
estate.  Even  if  it  be  conceded  that  all  of 
the  debts  of  the  decedent  had  been  paid, 
since  the  grant  of  the  letters  of  administra- 
tion, by  the  sole  heir  at  law,  this  alone 
would  not  authorize  a  court  of  equity  to 
enjoin  the  administrator  from  closing  up  the 
administration  and  obtaining  a  discharge 
from  his  trust  It  appears  from  a  recital 
in  the  bUl  of  exceptions  that  the  court  acted 
upon  a  statement  of  the  plaintiff  that  only  a 
question  of  costs  was  involved.  It  does  not 
appear  that  the  defendants  assented  to  this 
proposition ;  but,  even  if  they  had  acquiesced 
in  the  admission,  the  court  would  not  have 
been  warranted  in  directing  a  verdict  en- 
joining the  county  administrator  from  wind- 
ing up  the  administration  of  the  decedent's 
estate.  It  was  error  to  direct  a  verdict  for 
the  plaintiff  without  any  evidence  to  show 
that  her  charge  of  fraudulent  administra- 
tion had  any  substantial  foundation. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  O.  J^  absent 
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(148  Ga.  187) 

POUBTH  NAT.  BANK  OF  COLUMBUS  t. 

MOOTY  et  al.  (No.  186.) 

(Supreme  Court  of  Georgia.    Feb.  11,  1916.) 

(Syllahus  hy  the  Court.) 
Vkntjb  ^=>22--Action  for  Debt. 

A  creditor  may  proceed  against  his  debtor 
in  the  superior  court  of  the  latter's  residence, 
for  judgment  on  his  demand,  and  in  the  same  ac- 
tion may  have  cancellation  of  his  debtor's  fraud- 
ulent deed,  if  necessary  to  enforce  his  judgment, 
although  his  debtor's  grantee  resided  in  another 
county,  provided  the  latter  is  a  party  to  the  ac- 
tion. But  such  creditor  cannot  maintain  an  ac- 
tion for  his  debt,  and  for  ancillary  relief  of 
canceling  his  debtor's  deed,  in  a  county  of  the 
venue  of  the  debtor's  grantee,  which  is  different 
from  that  of  the  debtor,  though  the  debtor  be 
made  a  party  with  his  grantee. 

[Ed.  Note.— For  other  cases,  see  Venue, 
Cent  Dig.  {§  35-37 ;   Dec.  Dig.  <g=»22.] 

Error  from  Superior  Court,  Muscogee  Coun- 
ty; Bobt  T.  Daniel,  Judge. 

Action  by  the  Fourth  National  Bank  of 
(yolnmbus  against  H.  M.  Mooty  and  another. 
Judgment  for  defendants,  and  plaintUF  brings 
error.    Affirmed. 

The  Fourth  National  Bank  of  Columbus, 
Ga.,  brought  an  action  in  the  superior  court 
of  Muscogee  county  against  H.  M.  Mooty,  a 
resident  of  Fulton  county,  and  Lee  Loewen- 
herz,  a  resident  of  Muscogee  county,  alleg- 
ing as  follows:  Mooty  Is  indebted  to  the 
plaintiff  on  certain  promissory  notes,  copies 
of  which  are  attached  to  the  petition.  For 
many  years  past  Loewenherz  has  conducted 
a  mercantile  business,  and  that  Mooty  was 
in  his  employment.  According  to  informa- 
tion being  conveyed  to  the  plaintiff  Loewen- 
herz,  on  divers  occasions  and  within  four 
years  prior  to  February  27,  1913,  Mooty  did 
fraudulently  take  and  carry  away  and  con- 
,  vert  to' his  own  use  various  sums  of  money, 
to  the  injury  and  without  the  consent  of 
lioewenherz;  and  on  the  day  last  named 
Loewenherz  charged  and  accused  Mooty  with 
a  felony,  and  did  coerce  and  intimidate 
Mooty  to  convey  to  him  several  lots  or  par- 
cels of  land  lying  in  the  city  of  Columbus, 
Muscogee  county.  These  deeds  embraced  all 
the  property  which  Mooty  owned  or  possess- 
ed of  any  value.  Upon  information  and 
belief  it  is  charged  that  no  present  consider- 
ation was  paid  to  Mooty,  but  that  the  real 
consideration  moving  him  to  execute  and  de- 
liver the  deeds  was  a  forbearance  of  prose- 
cution for  the  offense  of  felony,  held  out  and 
promised  him  by  Loewenherz.  Loewenherz 
after  receiving  the  lands  and  tenements  de- 
scribed in  the  deeds  from  Mooty,  and  after 
charging  Mooty  with  a  criminal  offense,  did 
in  consideration  of  the  execution  and  deliv- 
ery of  the  deeds,  and  in  consideration  of  the 
receipt  of  the  lands,  compound  the  offense, 
and  did  promise  and  forbear  to  prosecute 
therefor.  Mooty  and  Loewenherz  did  fraud- 
ulently conspire  to  suppress  a  prosecution 


for  crime,  and  did  frandnlently  conspire  to 
hinder,  delay,  and  defraud  bona  fide  creditors 
of  Mooty  in  the  enforcement  of  their  debts. 
The  deeds  of  conveyance  were  void  in  that 
there  was  no  legal  or  moral  consideration 
therefor.  Mooty  has  no  other  property  upon 
which  petitioner  or  any  of  his  other  credi- 
tors can  impress  their  debts,  and  lie  is  in- 
solvent. The  prayers  were  for  Judgment 
against  Mooty  on  the  notes;  for  cancella- 
tion of  the  conveyance  from  Mooty  to  Loew- 
enherz ;  for  injunction  against  Loewenherz's 
incumbering  the  real  estate ;  for  an  account- 
ing by  Loewenherz  for  the  rents  and  profits 
of  the  property;  that  the  Judgments  prayed 
for  be  impressed  upon  and  made  out  of  tlie 
real  estate  held  by  Loewenherz  under  the 
conveyances  from  Mooty;  and  for  general 
relief.  Both  defendants  demurred  on  the 
ground,  among  others,  that  the  superior  court 
of  Muscogee  county  was  without  Jurisdic- 
tion to  entertain  the  action.    The  demurrers 

were  sustained,  and  the  plaintiff  excepted. 

• 

Battle  &  Hollis,  of  Columbus,  for  plaintiff 
in  error.  A.  W.  Cozart,  6.  Y.  Tigner,  and  T. 
T.  MiUer,  all  of  Columbus*  for  defendants  in 
error. 

EVANS,  P.  J.  (after  stating  the  t&cts  as 
above).  The  uniform  procedure  act  of  1887, 
permitting  the  Joinder  of  legal  and  equita- 
ble causes,  and  obtaining  appropriate  relief 
in  the  same  action,  did  not  change  any  es- 
sential feature  of  the  law  respecting  the  Yen- 
ue  of  actions.  Before  its  passage,  a  creditor 
without  a  lien,  under  ordinary  conditions, 
could  not  first  maintain  an  action  to  set 
aside  a  fraudulent  conveyance  of  his  debtor ; 
but  since  its  enactment  a  creditor.  In  one  ac- 
tion, may  attack  a  sale  made  by  his  debtor 
as  fraudulent  and  obtain  Judgment  against 
his  debtor  for  the  debt  Booth  v.  Mohr,  122 
Ga.  333,  50  8.  E.  173.  This  does  not  mean 
that  a  creditor  without  a  lien  may  go  out  of 
the  county  of  his  debtor  and  institute  an  ac- 
tion against  the  debtor's  grantee,  in  tbe 
county  of  the  latter's  residence,  for  the  pur- 
pose of  obtaining  Judgment  against  his  non- 
resident debtor  and  subjecting  to  its  lioii 
property  which  it  is  alleged  the  debtor  fraud- 
ulently conveyed  to  his  grantee.  A  credi- 
tor may  sue  his  debtor  in  the  county  of  tli« 
latter's  residence,  and  in  the  same  action  (If 
it  foe  in  a  court  which  has  equitable  Jurisdic- 
tion) may  hare  equitable  relief  in  canceling 
his  debtor's  fraudulent  deed,  although  the 
grantee  may  reside  in  a  different  county. 
The  Jurisdiction  of  the  court  having  equita- 
ble Jurisdiction  draws  to  its  power  of  ren- 
dering Judgment  against  the  debtor  the  pow- 
er of  administering  proper,  ancillary,  equita- 
ble relief.  It  is  not  the  i>ower  to  render  the 
andliary  relief  which  fixes  the  Jurisdiction 
of  the  court  over  the  person,  but  rather  the 
Jurisdiction- over  the  person  to  render  Judg*- 
ment  includes  the  Jurisdiction  to  grant  an- 
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ciliary  relief  appropriate  to  the  enforcement 
of  the  Judgment  to  be  obtained  In  the  same 
action.  The  plalntilTs  right  to  cancellation 
Is  dependent  upon  his  right  to  a  judgment 
against  his  debtor  who  lives  in  Fulton  coun- 
ty. The  uniform  procedure  act  of  1887  did 
not  provide  that  a  creditor  could  go  out  of 
the  county  of  the  debtor's  residence  and  ob- 
tain a  judgment  and  ancillary  relief  against 
him,  but  that  simultaneously  in  his  action 
for  a  judgment,  in  the  county  of  the  debtor's 
residence,  he  could  join  therein  a  supplemen- 
tary cause  of  action  for  equitable  aid  in  the 
enforcement  of  his  judgment.  De  Lacy  v. 
Hurst,  83  Ga.  223,  9  S.  B.  1052;  Gunning- 
liam  Y.  Williams  Go.,  185  Ga.  249,  69  8.  E. 
lOL 

Judgment  afOrmed.    All  the  Justices  con- 
ciir»  except  FISH,  C.  J.,  absent 


048  Ga.  224) 

TURPIN  et  aL  y.  TATLOB  et  aL 
TAYLOR  et  aL  t.  TURPIN  et  al.    (No.  222.) 
(Supreme  Court  of  Georgia.     Feb.  20,  1915.) 

(Syllahus  ly  the  Court.) 

1.  Appeasancs  ^=:>24^Proce8s  ^=>48,  163^ 
Defectiyb  Pbogsss— Dismissal. 

Under  the  facts  of  this  case,  the  court  did 
not  err  in  refumng  to  dismiss  the  case  and  in 
allowing  the  plaintiffs  to  amend  the  process 
making  it  returnable  to  the  next  succeeding  term 
of  court  after  that  to  which  it  was  actually  made 
returnable.  But  the  court  should  have  gone  a 
step  further  in  the  order  and  provided  for  serv- 
ice anew  of  the  suit,  with  the  amended  process 
attached. 

PSd.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  {§  llS-143;  Dec.  Dig.  «=»24;  Pro- 
cess, Gent  Dig.  §{  46,  47,  55,  224-238;  Dec 
Dig.  «=>48,  16^.] 

2.  Appeal  and  Ebbob  ^=:>843— 43oopk  or  Bs- 

YISW— RULXNGS  ON  DeMUBBXBS. 

As  the  complaining  parties  were  not  prop- 
erly before  the  court  when  the  rulings  upon  the 
demurrers  were  made,  such  rulings  were  entire- 
ly nugatory,  and  the  assignments  of  error  upon 
them  in  the  main  bill  and  cross-bill  of  exceptions 
ymll  not  be  considered  here;  but  when  the  de- 
fendants have  been  properly  brought  before  the 
court  under  service  of  the  suit  and  amended 
process,  in  accordance  with  direction  given  by 
this  court,  the  demurrers  can  be  resubmitted 
for  decision  in  the  court  below. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Srior,  Cent  Dig.  {§  3331-3341 ;  Dec.  iMg.  «==> 
843.] 

Brror  from  Superior  Ck>nrt,  Bibb  County; 
S.  A.  Mathews,  Judge. 

Action  by  R.  J.  Taylor  and  others,  re- 
celTers,  against  Mrs.  B.  N.  Turpin,  Sr.,  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants bring  error,  and  plaintiffs  file  cross-bill 
at  exceptions.  Main  bill  affirmed,  with  di- 
rection, and  cross-bill  dismissed. 

In  1907  Schofleld  and  other  directors  of 
ttie  Bzchange  Bank  of  Macon  filed  in  the 
omperior  court  of  Bibb  county  a  suit  in  which 
tl&ey  made  the  bank  and  certain  stockholders 


ti»»  defendants,  and  prayed  for  a  receiver  to 

be   appointed  for  the  bank,  which  they,  as  1  ing  portions  of  the  order  to  remain  of  force. 
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directors,  found  themselves  no  longer  able  to 
operate.  R.  J.  Taylor,  B.  P.  O'Neal,  and  C.  P. 
King  were  in  due  course  appointed  perma- 
nent receivers.  These  receivers,  after  admin- 
istering the  bank's  affairs  for  about  five 
years,  and  claiming  that  they  had  realized 
upon  practically  all  of  its  assets  in  hand, 
made  application  to  the  court  for  leave  to 
bring  suit  against  the  stockholders  upon  their 
charter  liability,  and  leave  being  granted,  on 
August  26,  1912,  they  filed  suit  in  the  office 
of  the  derk  of  Bibb  superior  court  against 
100  or  more  stockholders.  Besides  directing 
the  suit  to  be  filed,  the  court  ordered  that 
notices  be  sent  to  all  the  proposed  defend- 
ants, and  that  such  defendants  as  might 
wish  to  settle  at  a  stipulated  amount  for 
their  shares  of  stock  be  allowed  to  do  so. 
The  receivers  were  also  authorized  to  em- 
ploy attorneys  to  represent  them  in  ffling  and 
prosecuting  the  suit.  The  taxing  of  fees, 
whether  against  the  depositors  or  stockhold- 
ers and  against  which  class  of  stockholders, 
was  left  as  an  open  question  to  be  passed 
upon  by  the  court  later.  It  was  further  pro- 
vided in  the  order  granted  August  26,  1912, 
under  which  the  petition  was  filed,  that  the 
suit  remain  on  file  for  30  days  in  the  office 
of  the  clerk  of  the  superior  court  of  Bibb 
county,  subject  to  inspection  by  any  person 
interested  therein,  and  that  any  person  in- 
terested might  file  his  objection  in  writing 
with  the  clerk  within  30  days  from  the  date 
of  the  order.  Such  objections  were  assigned 
for  hearing  on  September  30, 1912,  and,  if  no 
objection  should  be  filed,  the  receivers  were 
authorized  to  make  settlements  with  any 
stockholder  of  the  bank  upon  his  charter 
liability  at  the  sum  of  $20  per  share,  and, 
upon  the  payment  of  that  amount  per  share, 
the  stockholder  paying  it  was  released  from 
any  further  liability  to  the  bank  or  its  re- 
ceivers on  account  of  the  charter  liability  of 
such  stockholder.  It  was  further  provided 
in  the  order  that  the  receivers  were  author- 
ized to  accept  settlement  on  the  terms  stated 
until  and  up  to  October  10, 1912,  after  which 
no  settlement  could  be  made  under  this  or^ 
der,  and  the  suit  filed,  as  aforesaid,  by  the 
receivers  against  the  stockholders  was  di- 
rected to  proceed  against  those  stockholders 
who  did  not  settle  in  accordance  with  the 
terms  of  the  order. 

Objections  to  the  order  for  the  filing  of  the 
suit  and  allowing  the  settlement  upon  the 
terms  set  forth  above  were  filed  by  the  plain- 
tiffs in  this  case  and  application  made  to  set 
aside  the  order.  The  hearing  of  the  applica* 
tion  containing  these  objections  and  the  con- 
sideration of  the  same  was  protracted  until 
October  8,  1912,  upon  which  day  the  court 
overruled  the  objections  and  modified  the  or- 
der, authorizing  the  receivers  to  accept  the 
settlement  therein  provided  up  to  and  until 
the  20th  day  of  October,  1912;   the  remain- 
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Tbe  plaintiffs  In  error  In  tills  case  and  other 
stocklLolders  not  haying  settled  under  the 
terms  and  provisions  of  the  order  referred  to 
on  October  20th,  process  Issued  on  the  suit 
which  had  been  filed  on  August  26,  1012,  on 
the  21st  day  of  October,  1912,  bearing  that 
date,  and  returnable  to  the  NoTember  term, 
1912,  which  was  less  than  16  days  of  the  com- 
mencement of  the  November  term  of  Bibb 
superior  court;  the  4th  day  of  November  be- 
ing the  date  of  the  convening  of  the  court  for 
that  term.  At  the  November  term  the  plain- 
tiffs In  error  and  other  defendants  In  the 
suit  filed  on  August  26,  1912,  made  their  mo- 
tion in  writing  to  dismiss  the  suit,  upon  the 
grounds:  That  no  legal  process  had  ever 
been  Issued  In  the  case;  that  no  legal  service 
of  process  had  been  made  upon  defendants; 
that  said  alleged  process  was  Issued  less  than 
16  days  before  the  term  to  which  It  had  been 
made  returnable;  and  that  said  lack  of  legal 
process  and  legal  service  was  directly  due 
to  the  Interference  of  plaintiffs*  counsel  and 
their  express  instructions  to  the  clerk  of  said 
court  and  the  sheriff  of  said  county.  After 
the  introduction  of  evidence,  and  after  argu- 
ment had  on  the  motion  to  dismiss  the  suit, 
the  court  overruled  that  motion  and  allowed 
the  plaintiffs  to  amend  the  process  by  mak- 
ing the  same  returnable  to  the  term  following 
the  November  term,  to  wit,  to  the  February 
term,  1913.  To  this  order  the  plaintiffs  In 
error  excepted,  and  filed  a  bill  of  exceptions 
pendente  lite.  When  the  case  came  on  for 
hearing  during  the  April  term,  1918,  of  Bibb 
superior  court,  the  plaintiffs  in  error  urged 
their  demurrers,  general  and  special,  which 
they  had  filed  to  the  suit,  and  after  the  hear- 
ing the  court  overruled  the  general  demurrer 
and  certain  of  the  grounds  of  the  special  de- 
murrers. The  plaintiffs  in  error  in  the  main 
bill  of  exceptions  excepted  to  the  Judgment 
overruling  their  demurrers,  and  the  plain- 
tiffs in  error  in  their  cross-bill  of  exceptions 
assigned  error  on  so  much  of  the  Judgment 
as  sustained  certain  grounds  of  the  demurrer. 

Nottingham  &  Nottingham,  Guerry  &  Son 
and  Hall  &  Roberts,  all  of  M&con,  for  plain- 
tiffs in  error.  Miller  &  Jones  and  Hardeman, 
Jones,  Park  ft  Johnston,  all  of  Macon,  for 
defendants  in  error. 

BECK,  J.  (after  stating  the  f^cts  as  above). 
Itl  1.  We  are  of  the  opinion  that  the  court 
did  not  err  in  ^refusing  to  dismiss  the  suit 
upon  the  motion  of  the  plaintiffs  in  error. 
The  motion  was  general  and  meant  that  the 
court  was  called  upon  to  dismiss  the  entire 
suit  This  could  not  have  been  done  under 
the  circumstances  in  aiiy  event,  because  nu- 
merous defendants  in  the  suit  appeared  and 
answered  in  response  to  the  suit  under  the 
process  as  it  stood  when  process  was  issued. 
Certainly  as  to  them  the  suit  should  not  have 
been  dismissed.  Section  6669  of  the  Civil 
Code,  providing  for  cases  where  processes  are 
delivered  too  late,  declares: 


"If  the  process  ii  delivered  to  the  sheriff,  or 

his  deputy,  too  late  for  service  within  the  time 
specified,  he  shall  return  the  same,  with  an 
entry  stating  tbe  truth  of  tbe  case ;  and  if  the 
defendant  cannot  be  found,  and  does  not  reside 
within  the  coonty,  the  sheriff  shall  make  retain 
of  the  fact  in  the  same  manner.*' 

And  the  succeeding  section  declares: 

"Whenever  process  is  not  served  the  length 
of  time  required  by  law  before  the  appearance 
term«  such  service  shall  be  good  for  tbe  next 
succeeding  term  thereafter,  which  shall  be  the 
appearance  term." 

And  in  section  6672  it  is  provided : 

"No  technical  or  formal  objections  shall  in- 
validate any  petition  or  process ;  but  if  the  same 
substantially  conforms  to  the  requisitions  of  this 
Code,  and  tiie  defendant  has  had  noUce  of  tbe 
pendency  of  the  cause,  all  other  objections  sliaU 
be  disregarded  r  Provided,  there  is  a  legal  cause 
of  action  set  forth  as  required  by  this  Code.** 

Under  the  provisions  of  these  sectioiis  and 
the  decisions  of  this  court  construing  and 
applying  them,  and  under  the  iES)eclal  facts  of 
this  case,  we  think  it  was  entirely  proper 
for  the  court  to  refuse  to  dismiss  the  case 
and  allow  an  amendment  of  the  procesa.    We 
say,  under  the  special  facts  of  this  case. 
because  we  do  not  care  now,  and  it  is  not 
necessary,   to   make  a   ruling  as  to   what 
would  be  the  effect  of  arbitrary  or  capricious 
interference  by  counsel  who  had  filed  a  suit 
in  time  for  the  next  term  of  court,  and  who  . 
by  such  interference  should  prevent  the  is- 
suance and  service  of  process  in  due  time 
according  to  the  provisions  of  the  statate. 
But  in  the  present  case,  upon  the  showing 
made  by  plaintiffs  and  their  counsel  in  ze- 
q^nse  to  the  motion  to  dlamlss,  the  court 
was  authorised  to  find  that  counsel  had  act- 
ed in  good  faith  and  in  pursuance  of  the 
spirit  of  the  order  previously  granted  by  the 
court  allowing  a  period  of  time  during  which 
the  defendants  named  in  the  suit  might  set* 
tie  the  demand  against  them,  which  period 
of  time  allowed  for  a  settlement  extended  up 
to  the  10th  day  of  October,  1912,  and  wblch 
was  afterwards  extended  to  the  20th  day  of 
October,  and,  immediately  after  the  ezplm- 
tion  of  this  extended  period  allowed  for  set- 
tlem^it,  counsel  for  plaintiffs  directed   tlie 
issuance  of  the  process,  and  the  clerk  of  the 
court  immediately  acted  in  pursuance  of  that 
direction.    As  above  said,  many  of  the  de- 
fendants named  appeared  at  the  November 
term  and  answered  without  questionfd^  the 
validity  of  the  process,  and  thereby  waived 
any  question  of  its  validity.     Under    these 
circumstances,   the   entire   case  should    not 
have  been  dismissed.    The  court  took  a  step 
in  the  right  direction  in  allowing  the  amend- 
ment of  the  process ;  it  was  a  saving  of  the 
cost,  expenses,  and  time  which  would  have 
been  involved  in  a  dismissal  of  the  smit  as 
to  the  plaintiffs  in  error  here  and  a  brtni^'- 
ing  of  the  case  anew  against  theuL    Hut  we 
think  that  the  court  should  have  taken  one 
other  step,  and  should  have  directed  service 
to  be  made  anew  of  the  suit,  with  the  amend- 
ed process  attached,   upon  the  defendacta 
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who  made  timely  objection  to  the  process  as 
It  stood.  But  the  failure  of  the  coiirt  to  take 
this  further  step,  ,which  we  have  indicated 
as  the  proper  one,  should  not  be  permitted  to 
work  a  dismissal  of  this  case,  and  we  there- 
fore direct  that,  at  the  term  of  the  cotrt  be- 
low at  which  the  remlttitar  from  this  court 
shall  be  made  the  judgment  of  that  court,  the 
process  be  so  amended  as  to  be  returnable  to 
the  next  succeeding  term  of  court,  and  that 
service  be  made  anew  upon  the  plaintiffs 
In  error,  so  that  they  may  make  the  defense 
which  they  have  to  the  merits  of  the  case  at 
a  term  of  court  to  which  they  are  regularly 
summoned  to  appear. 

[2]  While  the  court  did  not  err  in  refusing 
to  dismiss  the  case  upon  motion  of  plaintiffs 
in  error,  but  rightly  retained  the  cause  and 
allowed  the  process  to  be  amended,  the  plain- 
WtB  in  error  were  not  properly  before  the 
court  at  that  time,  so  as  to  give  the  court 
Jurisdiction  to  decide  the  questions  made  by 
the  demurrers  filed  by  the  plaintiffs  in  er- 
ror, subject  to  the  rulings  of  the  court  upon 
a  motion  to  dismiss,  and  the  action  taken  by 
the  court  up<»i  the  demurrers  must  be  treat- 
ed as  nugatory;  consequently  no  ruling  is 
made  upon  the  exceptions  in*  the  main  bill  or 
the  cross-bill  of  exceptions  assigning  error 
upon  the  court's  ruling  on  the  several  grounds 
of  demurrer.  Direction  having  been  given 
that  the  plaintiff^  in  error  be  served  anew 
under  the  amended  process,  the  complaining 
parties  will,  when  they  are  brought  before 
the  court  under  the  new  service,  have  the 
right  at  the  first  term  after  such  service  to 
submit  their  demurrers  for  decision. 

Judgment  on  main  bill  of  exceptions  af- 
firmed, with  direction.  Cross-bill  dismissed. 
All  the  Justices  concur,  except  SISH,  0.  J., 
absent. 
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JORDAN  V.  BBECHBR  et  al.    (No.  188.) 
(Supreme  Ck>urt  of  Georgia.     Feb.   11,  1916.) 

(8vllalu9  hy  the  Court.) 

1.   GoifTBAGTB    ^=9128    —    ImPRISORMKNT   FOB 

Debt— Conveyance  to  Secttbe  Release. 
The  law  does  not  countenance  the  employ- 
ment of  criminal  process  for  the  collection  of 
debts.  Where  a  criminal  warrant  is  issued, 
and  its  principal  object  la  to  enforce  the  col- 
lection 01  a  debt  due  to  a  corporation  of  which 
the  magistrate  issuing  the  warrant  is  the  presi- 
dent, and  the  defendant  is  imprisoned  under 
such  warrant,  a  conveyance  of  property  to  the 

groseeuting  creditor,  obtained  by  means  of  such 
nprisonment,  in  order  to  secure  his  release,  is 
*^oid. 

(Ed.  Note.— For  other  cases,  see  Contracts, 
Oent.  Dig.  U  688-653;  Dec  Dig.  «s>128.] 

2.  Vkndob  and  Pubohasbb  ^=:>228— Convkt- 
ANCB  BT  Wot  —  Patxbnt  OF  Husband's 

1>EBT— DtTBSSa—BONA  FiDE  PUBCHASEB. 

Where  the  fears  or  affections  of  a  wife 
are  worked  upon  through  criminal  proceedings 
instituted  against  her  husband,  and  she  is  in- 
duced thereby  against  her  will  to  conTey  her 
property,  through  the  medium  of  her  husband, 
to  her  nusband's  creditor  to  pay  her  husband's 
debt  and  obtain  his  release  from  imprisonment. 


there  is  duress  as  to  her,  and  a  purchaser  from 
the  husband's  creditor,  with  notice  of  the  wife's 
equity,  cannot  prerail  in  an  action  to  recover 
the  land  from  her. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §S  495^^1;  Dee.  Dig. 

8.  iNSTBUOnONS. 

The  court's  instruction  Is  not  open  to  the 
criticism  made  of  it 

Error  from  Superior  Court,  Coffee  Coun- 
ty; T.  A.  Parker,  Judge. 

Action  by  H.  H.  Jordan  against  IL  C.  Beeeh- 
er  and  another.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

H.  H.  Jordan  brought  an  action  against 

B.  C.  Beecher  and  Drudlla  Beecher  to  lecoT- 
er  possession  of  a  tract  of  land.  In  the  ab- 
stract of  title  incorporated  in  the  petition  it 
appeared  that  the  plaintlfl  claimed  title  by 
virtue  of  a  deed  from  Dmcilla  Beecher  to  HL 

C.  Beecher,  dated  December  16»  1908,  upon  a 
voluntary  consideration,  and  a  deed  from 
E.  C.  Beecher  to  the  Henderson-Powell  Com- 
pany, dated  December  17,  1908,  and  a  deed 
from  Henderaon-Powell  Company  to  the  plain- 
tiff, dated  August  23,  1911.  The  defendants 
pleaded  that  they  sustained  the  relation  of 
husband  and  wife,  that  the  deed  from  the 
wife  to  the  husband  and  hia  deed  to  the  Hen- 
derson-Powell Company  were  obtained  by 
duress  and  were  without  consideration,  and 
were  given  fbr  the  purpose  of  settling  a  debt 
due  by  the  husband  to  the  Henderson-Powell 
Company  and. in  settlement  of  a  criminal 
prosecution  Instituted  by  the  Henderson-Pow- 
ell Company  against  the  husband.  The  evi- 
dence made  the  following  case:  The  plain- 
tiff testified  that  he  bought  the  land  from  the 
Henderson-Powell  Company  in  August,  1911, 
on  a  consideration  of  |600,  which  was  evi- 
denced by  his  two  notes  of  $250  each,  indors- 
ed by  his  brother-in-law,  and  payable  in  De- 
cember, 1912  and  1913;  that  he  did  not  pay 
the  first  note  when  it  f^U  due,  nor  has  he 
paid  either  of  them;  that  he  Is  a  farmer  by 
occupation ;  that  the  manager  of  the  Hender- 
son-Powell Company  approached  him  to  sell 
him  the  land,  and  Informed  him  that  it  was 
unoccupied.  He  had  never  seen  the  land, 
but  inqnired  as  to  its  value,  and  was  told 
that  it  was  worth  from  $1,000  to  $1,200.  In 
fact,  the  land  was  worth  $1,500.  He  did  not 
Inspect  the  land,  but  agreed  to  purchase  it,  If 
the  title  was  approved  by  his  brother-in-law. 
He  did  not  know  at  the  time  he  bought  the 
land  that  the  defendants  had  any  claim  to 
it,  and  he  bought  in  good  faith.  The  drafts- 
man of  the  deeds  from  Mr.  and  Mrs.  Beecher 
testified,  in  behalf  of  the  plaintlfl,  that  he 
explained  to  Mrs.  Beecher,  at  the  time  the 
deeds  were  drawn,  that  the  only  way  she 
could  transfer  her  property  to  her  husband 
was  by  making  him  a  deed  of  gift;  that  she 
could  not  be  forced  to  make  such  a  deed,  and 
need  not  do  it  unless  she  wanted  to,  to  which 
Mrs.  Beecher  replied  that  it  was  her  desire 


Cs»For  other  easas  see  same  topic  sad  KaT-NUMBBR  in  ail  Key-Nuahered  DlgwU  and  Iad( 


550 


84  SOUTHBASTBRN  REPORTER 


(Ga. 


to  make  the  deed  and  pay  her  husband's  debt 
He  further  told  the  defendants,  at  the  time 
of  making  the  deeds,  that  they  did  not  set- 
tle the  criminal  prosecution  against  her  hus- 
band, and  that  it  could  not  be  settled.  Mrs. 
Beecher  signed  the  deed  willingly,  stating 
that  she  was  perfectly  willing  to  deed  this 
property  to  her  husband,  so  he  could  pay  his 
debts. 

The  substance  of  the  testimony  of  the  de- 
fendants was  as  follows:  In  1908  the  hus- 
band became  Indebted  to  the  Henderson-Pow- 
ell Company  for  supplies,  and,  on  failing  to 
pay  in  the  fall  of  the  year,  the  manager  of 
that  corporation  sued,  out  a  warrant  before 
a  Justice  of  the  peace,  who  was  the  president 
of  the  corporation.  He  was  arrested  and  put 
in  jail.  His  creditors  agreed  to  his  release 
on  condition  that  he  would  procure  his  wife 
to  make  him  a  deed  to  the  land,  and  he  in 
torn  execute  a  deed  to  them.  Beecher  prom- 
ised to  do  this  and  was  allowed  to  go  to  his 
home,  but  in  a  few  days  he  was  rearrested 
and  put  In  jail.  Henderson,  the  president  of 
the  Henderson-Powell  Company,  told  him  that 
If  he  would  convey  this  property  to  that  com- 
pany In  settlement  of  his  debt  tiiey  would  re- 
lease him  from  Jail  and  settle  the  criminal 
prosecution  which  they  had  Instituted,  but 
If  he  refused  to  do  it  they  intended  to  push 
the  prosecution,  and  he  would  probably  be 
found  guilty  and  have  to  serve  a  term  In  the 
chain  gang.  ]Ae  Informed  his  wife  that  the 
only  way  to  get  out  of  his  trouble  and  settle 
the  prosecution  was  to  give  a  deed  to  the 
Henderson-Powell  Cbmpany  to  her  land.  The 
wife  met  her  husband  In  the  office  of  the  at- 
torney of  the  Henderson-Powell  Company, 
and  there,  in  the  presence  of  the  president 
of  the  Henderson-Powell  Company  and  the 
sheriff,  who  had  the  husband  In  custody,  the 
wife  made  the  husband  a  deed  upon  a  pur- 
ported consideration  of  love  and  affection, 
and  the  husband  executed  to  his  creditors, 
the  Henderson-Powell  Company,  a  deed  upon 
a  purported  consideration  of  $275,  and  he 
was  then  released  at  the  bidding  of  the  cred- 
itor. The  wife  was  unwilling  to  convey  her 
land  to  her  husband,  and  only  did  so  to  bring 
about  his  release  from  Imprisonment  Dur- 
ing the  time  between  this  transaction  and 
the  bringing  of  the  suit  (more  than  three 
years),  neither  the  Henderson-Powell  Com- 
pany nor  the  plaintiff  ever  returned  the  prop- 
erty for  taxation,  but  it  was  returned  for 
taxation  by  Mrs.  Beecher,  and  she  paid  the 
taxes  on  It  She  and  her  husband  have  been 
In  possession  of  the  land  since  the  execution 
of  the  deeds.  The  Jury  returned  a  verdict 
for  the  defendants. 

H.  B.  Oxford  and  Newbem  &  Meeks,  all 
of  OciUa,  and  F.  W.  Dart,  of  Douglas,  for 
plaintiff  in  error.  L.  E.  Heath  and  C.  A. 
Ward,  both  of  Douglas,  for  defendants  in  er- 
ror. 

EVANS,  P.  J.  (after  stating  the  facts  as 
iibove).    [1]  The  defendants  set  up  two  de- 


fenses. One  was  that  the  deeds  from  the 
wife  to  the*  husband  and  from  the  husband 
to  his  creditor  were  executed  for  the  purpose 
of  paying  the  husband's  creditor  witb.  the 
wife's  land,  and  that  plaintiff  acquired  his 
deed  from  the  husband's  creditor  with  notice 
of  the  wife's  equity.  This  Issue  was  sub- 
mitted to  the  Jury  by  the  court,  under  instruc- 
tions to  which  no  exception  is  taken.  The 
defendants  further  defended  on  the  ground 
that  the  deeds  were  procured  by  duress,  and 
in  settlement  of  a  criminal  prosecution 
against  the  husband.  Upon  that  plea  the 
court  instructed  the  Jury  that,  If  they  sbould 
find  that  the  deeds  from  Mrs.  Beecher  to  her 
husband  and  from  him  to  the  Henderson- 
Powell  Company  were  executed  in  considera- 
tion that  the  Henderson-Powell  Company 
were  not  to  press  the  criminal  prosecution 
against  the  husband,  such  deeds  would  be 
void,  even  as  against  a  bona  fide  purcliaser. 
In  assigning  error  on  this  instruction,  no  ex- 
ception is  taken  to  the  court's  declaration  on 
the  effect  of  such  conveyance  upon  subse- 
quent bona  fide  purchasers  without  notice. 
The  criticism  is  that  an  absolute  deed  of  con- 
veyance is  an.  executed  contract,  and  the 
grantor  cannot  Impeach  it  as,  a  muniment 
of  title  Id  the  hands  of  the  grantee  or  a  pur- 
chaser from  him,  even  though  possession  has 
not  been  yielded  under  it  and  It  is  not  found- 
ed on  a  valuable  consideration;  that  E2.  C. 
Beecher  and  Drudlla  Beecher  are  estopped 
from  taking  advantage  of  their  own  Tvrong 
by  contending  that  their  deeds  are  void; 
that  they  do  not  come  into  court  witb  clean 
hands,  and  are  not  entitled  to  a  cancellation 
of  their  deeds.  There  can  be  no  doubt  that 
a  contract  to  stifle  a  criminal  prosecution  is 
illegal  and  opposed  to  public  policy,  and,  if 
the  parties  voluntarily  enter  Into  such  con- 
tract, they  are  In  pari  delicto,  and  neitber 
a  court  of  law  nor  of  equity  will  interpose  to 
give  relief  to  either  party,  but  will  leave  the 
parties  where  they  find  them.  Adams  v.  Bar- 
rett 6  Ga.  404.  It  has  also  been  decided  tbat 
a  deed  upon  an  Illegal  consideration,  bein^ 
an  executed  contract  binds  the  parties  wbere 
the  Illegality  does  not  appear  la  the  deed, 
and  passes  to  the  grantee  a  title  upon  wbicb 
he  can  recover  the  premises  from  the  snin- 
tor  in  ejectment  Parrott  v.  Baker,  82  Ga. 
39i,  371,  9  8.  B.  1068;  Beard  v.  White,  120 
Qa.  1018,  48  S.  S.  400. 

[2]  The  case  presented  by  this  record  Is 
not  one  for  the  enforcement  of  an  executed 
contract  but  for  the  cancellatloa  of  deeds  ' 
executed  under  duress  of  imprisonment    Oar 
Code  declares: 

"The  free  assent  of  the  parties  being  essential 
to  a  valid  contract  duress,  either  of  impriaon- 
ment  or  by  threats,  or  other  acts,  by  whicb  th* 
free  will  of  the  party  is  restrained  and  bis  con- 
sent induced,  will  void  the  contract  Legal  im- 
prisonment, if  not  used  for  iUegal  purposes,  la 
not  duress.^'     Civil  Code  1910,  I  4255. 

''Duress,"  as  defined  by  the  Civil  Code  1910i» 
S  4116,  "consists  in  any  illegal  imprisonment 
or  legaJ  imprisonment  used  for  an  illegal  pop. 
pose,  or  threats  of  bodily  or  other  harm,    or 
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other  meanB  amounting  to  or  tending  to  coerce 
the  will  of  another,  and  actaally  indacing  him 
to  do  an  act  contrary  to  his  free  wilL'* 

In  the  Instant  case  not  only  was  the  im- 
prisonment of  Beecher  used  to  coerce  a  deed 
from  his  wife  to  himself  and  from  him  to  his 
creditor,  but  that  imprisonment,  according 
to  the  uncontroYerted  testimony,  was  upon 
a  warrant  issued  by  his  creditor,  who  was 
a  magistrate.  Its  principal  purpose  was  to 
accomplish  a  payment  of  the  husband's  debt 
with  the  wife's  land,  the  value  of  which  was 
largely  in  excess  of  the  debt.  This  court 
has  said  that  it  was  improper  for  a  magis- 
trate to  give  a  warrant  to  the  prosecutor  to 
execute,  although  the  prosecutor  be  a  consta- 
ble, and  that  it  was  doubtful  whether  such 
constable  had  the  right  to  deputize  another 
person  to  assist  him  in  the  execution  of  the 
warrant  Davis  v.  State,  79  Ga.  767,  4  S.  B. 
318.  Surely  it  is  against  public  policy  for 
a  magistrate  to  issue  a  warrant  for  an  al- 
leged offense  against  himself,  and  for  the 
purpose  of  having  the  warrant  used  as  a 
means  of  collecting  a  debt  in  which  he  is 
beneficially  interested.  Richardson  v.  Wel- 
come, 00  Mass.  (6  Cush.)  831 ;  Jordan  v.  Hen- 
ry, 22  Minn.  245.  Says  Mr.  Justice  Clifford, 
in  Baker  v.  Morton,  12  Wall.  160,  158  (20  Lw 
B<L  262): 

''Actual  violence  is  not  necessary  to  constitute 
duress  even  at  common  law,  as  understood  in 
the  parent  country,  because  consent  is  the  very 
essence  of  a  contract,  and  if  there  be  compulsion 
there  Is  no  consent,  and  it  is  well-settled  law 
that  moral  compulsion,  such  as  that  produced 
by  threats  to  take  life  or  to  inflict  great  bodily 
hamit  as  well  as  that  produced  by  imprisonment, 
is  sufficient  to  destroy  free  agency,  without 
which  there  can  be  no  contract,  as  in  that  state 
of  the  case  there  is  no  consent." 

8o  far  as  the  record  discloses,  there  was 
no  foundation  for  the  charge  preferred 
against  the  husband.  He  was  allowed  to  go 
home,  on  his  promise  to  procure  a  deed  from 
his  wife  and  return  to  make  his  creditor 
a  deed.  The  creditor  became  impatient  of  his 
return  and  had  him  rearrested  and  put  in 
jail.  When  he  and  his  wife  signed  deeds 
conveying  his  wife's  land  to  his  creditor,  lie 
was  in  the  custody  of  the  sheriff,  who  then 
released  him  at  the  creditor's  bidding. 

Though  a  person  is  arrested  under  a  legal 
warrant  by  a  proper  officer,  yet,  if  one  of  the 
objects  of  the  arrest  is  thereby  to  enforce  the 
settlement  of  a  civil  claim,  such  arrest  is  a 
false  imprisonment,  and  a  release  and  con- 
Trance  of  property  obtained  by  means  of 
sdch  arrest  is  void.  Hackett  v.  King,  6  Al- 
lesn  (Mass.)  68;  Watkins  v.  Balrd,  6  Mass. 
606,  4  Am.  Dec.  170;  Brown  v.  Pierce,  7  Wall. 
205,  215,  19  L.  Bd.  134 ;  Fillman  v.  Byon,  168 
Pa.  484,  32  Atl.  89;  Hartford  Fire  Insurance 
Co.  V.  Barkpatrick,  lU  Ala.  456,  20  South. 
651;  Osbom  v.  Giles,  36  N.  Y.  365. 

As  has  already  been  adverted  to,  where 
parties  enter  into  an  agreement  seeking  to 
stllle  a  criminal  prosecution,  the  parties  are 
in  pari  delicto,  and  the  law  refuses  to  aid  ei- 
ttier  of  them  against  the  other.    That  rule 


applies  where  the  natnre  of  the  undertakings 
and  stipulation  of  each,  if  considered  by 
themselves  alone,  would  show  the  parties 
equally  in  fault;  but  where  the  incidental 
circumstances,  such  as  imposition,  oppres- 
sion, duress,  undue  influence,  taking  advan- 
tage of  necessities  or  weaknesses,  and  the 
like,  are  used  as  a  means  of  inducing  the 
party  to  enter  into  the  agreement,  the  law 
will  not  deem  the  party  influenced  by  such 
circumstances  as  being  in  pari  delicto,  so  as 
to  deny  him  any  relief  from  the  contract  in- 
fected with  illegality.  2  Pomeroy's  Eq.  Jur. 
i  942.  Where  the  fears  or  affections  of  a 
wife  are  worked  upon  throu^  criminal  pro- 
ceedings instituted  against  her  husband,  and 
she  is  induced  thereby  against  her  will  to 
convey  her  property  to  pay  his  debt  and  ob- 
tain his  release  from  prison,  there  is  duress 
as  to  her,  even  though  the  debt  may  be  valid, 
and  the  prosecution  be  for  a  crime  which 
has  in  fact  been  committed  by  the  husband. 
Giddings  V.  Iowa  Savings  Bank,  104  Iowa, 
676,  74  N.  W.  21 ;  Eadie  v.  Slimmon,  26  N. 
Y.  9,  82  Am.  Dec.  395 ;  Harper  v.  Harper,  85 
Ky.  160,  3  S.  W.  6,  7  Am.  St  Bep.  583; 
Adams  v.  Irving  National  Bank,  116  N.  Y. 
606,  23  N.  E.  7,  6  L.  B.  A.  491,  15  Am.  St 
Bep.  447;  Southern  Express  Go.  v.  Duffey, 
48  Ga.  358.  In  the  last-named  case  a  mother 
made  a  deed  to  procure  the  release  of  her  son 
from  arrest  under  a  criminal  warrant  The 
purported  consideration  of  the  deed  was 
claimed  to  represent  money  embezzled  by  the 
son.  It  was  in  proof  that  the  son  was  under 
arrest  and  In  chains,  and  the  grantee  in  the 
deed  agreed  to  release  the  son  and  stop  the 
proceedings,  though  he  expressly  refused  to 
settle  the  prosecution,  stating  that  he  could 
not  control  the  public  offldals.  Hie  son  was 
released  and  the  prosecution  stopped,  and  it 
was  held  that  the  deed  from  the  mother 
was  illegal  and  void.  In  the  (pinion  McCay, 
J.,  said: 

''If  the  agreement  to  release  a  man  under  ar- 
rest and  stop  that  proceeding  is  not  an  attempt 
to  suppress  a  prosecution,  we  are  at  a  loss  to 
put  a  state  of  facts  that  does  make  a  case  with- 
in the  rule.  If  this  arrest  was  iUegal,  if  the 
agents  of  the  express  company  had  this  boy  In 
their  own  custody,  and  could  let  him  go  or  not 
at  their  pleasure,  then  this  deed  was  the  clear 
result  of  duress,  since  it  was  made  to  release 
the  child  of  the  grantor  from  illegal  imprison- 
ment. A  man's  diUd  stands,  under  the  law,  in 
the  same  situation  as  himself  in  such  cases." 

It  follows  that  if  «the  deeds  from  Mrs. 
Beecher  to  her  husband  and  from  him  to 
his  creditor  were  obtained  in  the  manner  as 
claimed  by  the  defendants,  they  would  be 
void  as  against  the  grantee,  or  a  purchaser 
from  him  with  notice. 

[3]  The  instruction  to  the  jury  is  not  criti- 
cized on  the  ground  that  such  deeds  would  be 
treated  as  void  instruments,  so  as  to  affect 
subsequent  bona  fide  purchasers  without  no- 
tice. The  evidence  was  without  conflict 
that  there  was  no  change  in  the  possession 
of  the  land  as  a  result  of  the  execution  of 
the  deeds  to  the  Henderson-Powell  Company, 
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and  that  tlie  defendants  were  in  posseasion 
of  the  land  at  the  time  the  plaintiff  bought 
from  that  company.  As  to  the  possession 
affecting  the  plaintiff  with  notice,  see  Oivil 
Code  1910,  ii  4528,  4530 ;  Austin  v.  Southern 
Home  Ass*n,  122  Qa.  439,  60  S.  El  382;  Kent 
T.  Simpson,  142  Ga«  49,  82  S.  EL  440. 

Judgment  affirmed.  All  the  Justices  con- 
ear,  except  FISH,  O.  J.,  absent, 

043  Oa.  1S4) 

GREEN  T.  DRIVER  et  aL    (Na  186.) 
(fiupreme  Court  of  Georgia.    Feb.  11,  1916.) 

(SyUahui  Ity  the  OowrtJ 

Desoxnt  and  Distbibution  ^3»17  —  Wills 
^=»634— Vested  Rbmainder. 

A  devise  to  one  for  life,  and,  at  his  death, 
to  be  equally  divided  among  his  diildren,  where 
the  will  contains  no  manifest  intention  to  the 
contrary,  creates  a  vested  remainder  in  the  life 
tenants  children  living  at  the  testator's  death. 
If  a  child  of  the  life  tenant  living  at  the  testa- 
tor's death  should  die  before  the  death  of  the 
life  tenant,  leaving  children,  such  children  take 
by  descent  the  share  of  their  deceased  parent 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Diatribution.  Gent  Dig.  §§  51,  52;  Dec.  Dig. 
^ss>n ;  Wills,  Gent.  Dig.  §§  1488-1510 ;  Dec 
Dig.  «s>634.] 

Error  from  Superior  Gourt,  Pike  Gounty; 
Robt  T.  Daniel,  Judge. 

Action  by  T.  G.  Driver  and  others  against 
Hassle  Green.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Aflirmed. 

B.  G.  Armistead,  of  Zebulon,  for  plaintiff 
in  error.  E.  P.  Patterson,  of  Griffin,  for  de- 
fendants in  error. 

EVANS,  P.  J.  niis  writ  of  error  is  to  a 
Judgment  of  partition,  and  the  sole  question 
presented  is  whether  the  applicants  for  par- 
tition, who  were  grandchildren  of  Julius 
Driver,  took  any  interest  in  the  remainder 
estate  upon  the  death  of  Julius  Driver  by 
virtue  of  the  deVise  in  the  will  of  GUes 
Driver.  The  general  estate  of  the  testator 
was  devised  to  his  children,  one  of  whom 
was  Julius,  in  equal  shares,  ''observing  the 
restrictions,  qualifications,  and  differences  in 
this  will."  The  relevant  portions  of  the  will 
are  as  follows: 

"Item  6.  I  throw  this  restriction  and  quali- 
fication around  the  property  or  effect  that  may 
fall  to  my  son,  Julius  W.,  that  is,  it  is  not  to 
be  subject  to  any  of  his  debts  or  contracts  now 
made  or  hereafter  made^but  he  is  to  use  it  for 
his  support  and  benefit  and  that  of  his  family, 
and  at  his  death  to  be  equally  divided  among 
his  children.    •    •    • 

"Item  8.  If  any  of  mv  children  die  on,  or  be- 
fore, or  after  me,  and  leave  a  child  or  chil- 
dren, such  child  or  children  to  have  their  par- 
ents interest  in  my  estate  under  this  will. 

"Item  9.  I  hereby  put  this  condition  and  qnal- 
ification  upon  the  property  or  its  effects  that 
may  be  received  by  each  of  my  children,  to  wit: 
If  any  of  them  die  and  leave  no  living  or  post- 
humous child,  then  the  property  or  its  effects 
falling'  to  such  child  to  return  to  my  estate  and 
to  be  equally  divided  among  all  of  my  children, 
or  their  children  as  the  case  may  be  in  the  man- 


ner herein  spedfled  for  divirion,  observinir  tilt 
restrictions  and  qualifications  in  this  wilL*'^ 

The  applicants  for  partition  are  the  grsuid- 
chlldren  of  Julius  Driver,  the  life  tenant, 
whose  parents  died  before  his  death.  The 
case  was  submitted  to  the  Judge  on  an 
agreed  statement  of  facts,  who  decreed  that 
the  remainder  estate  to  the  children  of  Olles 
Driver  vested  upon  the  death  of  the  testa- 
tor, and  upon  the  death  of  Julius  Driver  his 
grandchildren  inherited  the  interest  of  tlielr 
parents,  children  of  Julius,  who  died  befors 
him.  The  record  is  indistinct  upon  the  point 
whether  the  children  of  Julius,  who  died  be- 
fore he  did,  were  in  life  at  the  time  of  the 
death  of  the  testator^  Giles  Driver.  The 
case  is  presented  to  us  on  that  basis,  and 
the  plaintiff  in  error  states  his  contention  as 
follows: 

"Plaintiff  in  error  contends  tliat  the  testator 
(Giles  Driver)  restricted  the  remainder  estate 
to  the  children  of  Julius  Driver  that  was  in  life 
at  the  death  of  the  life  tenant." 

We  shall  accordingly  deal  with  the  prop- 
osition on  the  basis  that  the  children  of 
Julius,  whose  children  are  claiming  a  part 
of  the  remainder  estate,  were  in  life  at  the 
death  of  the  testator,  Giles  Driver,  and  wers 
deceased  when  their  father,  Julius,  died. 
No  question  is  made  in  the  record  of  the 
rights  of  children  (if  any)  of  Julius  Driver 
who  were  bom  after  the  testator's  deatb. 

We  think  the  testamentary  schone  was  to 

create  a  life  estate  in  Julius,  with  remainder 

to  his  children,  and  that  children  of  Julius 

in  life  at  the  testator's  death  to<*  a  ▼ested 

remaindw,  which  descended  to  their  heirs 

upon  their  death,  and  became  an  estate  in 

possession  ui>on  the  death  of  Julius.     Tbi& 

Gode  declares  that: 

'The  law  favors  the  vesting  of  remainders  in 
all  cases  of  doubt  In  construing  wills,  words 
of  survivorship  shall  refer  to  the  death  of  the 
testator  in  order  to  vest  remainders,  onless  a 
manifest  inlaition  to  the  contrary  appears.** 

Not  only  is  there  no  manifest  intention  to 
the  contrary,  but  the  eighth  item  of  the  will 
reflects  the  testator's  intention  that,  if  any 
of  his  children  should  die  before  he  died, 
leaving  a  child  or  children,  such  child  or 
children  should  stand  in  loco  parentis,  so 
far  as  his  benefactions  were  omcemed.  Hie 
provision  in  the  ninth  item  more  particn- 
larly  related  to  a  failure  of  issue.  In  wbich 
event  the  property  was  to  revert  to  the  tes- 
tator's estate  for  distribution  under  his  wilL 
A  will  similar  in  its  provision  was  oonstraed 
in  Grossley  v.  Leslie,  130  Ga.  782,  61  S.  K. 
851, 14  Ann.  Gas.  703.  There  the  wlU  of  the 
testator  contained  the  following  clause: 

"I  give  and  bequeath  to  my  wife.  Patience 
Leslie,  the  following  propertv,  ^  *  *  tor  and 
during  her  natural  life,  and  after  her  death  to 
be  sold,  and  the  proceeds  to  be  equally  divided 
between  my  surviving  children  and  the  children 
of  any  of  my  deceased  children." 

And  it  was  held  that  this  bequest  created 
a  life  estate  in  the  wife;  that  the  words  of 
survivorship  applied  to  the  time  of  the  death 
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of  the  testator;  and  tbat  his  cblldren  then 
llTlng  took  a  vested  remainder  estate.  The 
principle  enunciated  In  that  case,  as  well  as 
in  the  many  cases  that  are  dted,  compel  a 
Gonstmctlon  that  the  dilldren  of  Jollns 
Driver  in  life  at  the  death  of  his  father, 
Giles,  took  a  vested  remainder  npon  the 
death  of  GHes,  apd  that  the  interest  of 
those  who  were  in  life  at  the  time  of  the 
death  of  Giles,  and  who  died  before  the  life 
tenant,  Jnlins,  X)assed  by  Inheritance  to  their 
children. 

Judgment  afBrmed.    All  the  Justices  con- 
cur, except  FISH,  O.  J.,  absent 


a48  Ga.  129) 

FIELD  V.  QUBBN  OITT  PUNOH  &  SHEAR 

CO.    (No.  181.) 

(Supreme  Court  of  Georgia,    Feb.  U*  1916.) 

(SyUahui  hy  the  OowrtJ 

1.  Travbbsb  of  Officer's  Rxtubn. 

'*The  entry  of  the  sheriff  or  any  officer  of 
the  court,  or  his  deputy,  may  be  traversed  by 
the  defendant  at  the  first  term  after  notice  of 
such  entry  is  had  by  him,  and  before  pleading 
to  the  merits."    Ci^  Code  1910,  {  5566. 

2.  Attachment  ^=B»d28  —  Conbtablb's  Rb- 

TUBN— GOLLATE&AX  ATTACK. 

Where  an  action  is  commenced  by  attach- 
ment and  levy  upon  certain  property,  the  plain- 
tiff may  give  notice  in  writing  to  the  defend- 
ant of  the  pendency  of  the  proceedings,  '*which 
shall  be  served  personally  on  the  defendant  by 
the  sheriff,  bis  deputy,  or  a  constable  of  the 
county  to  which  said  attachment  is  returnable, 
hj  giving  him  a  copy  of  such  notice  at  least  ten 
days  before  final  judgment  on  said  attachment, 
and  returning  said  original  notice  with  his  serv- 
ice entered  thereon  to  the  court  in  which  said 
attachment  is  pending,  which  being  done,  the 
judgment  rendco^ed  upon  such  attachment  shall 
have  the  same  force  and  effect  as  judgments 
rendered  at  common  law."  Civil  Code  1910,  { 
5103. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  H  117(mi78;    Dec  Dig.  ^ss>S2SJ] 

8.  Attachment  ^s»328—C!onbtabijb's  Rbtubn 
— Collateral  Attack. 

Where,  under  the  provisions  of  the  Code 
section  last  above  stated,  a  constable  of  the 
county  malces  an  entry  of  service  as  required, 
and  returns  the  original  notice  with  his  entry 
tbereon  to  the  superior  court  in  which  the  at- 
tachment case  is  pending,  such  entry  is  that  of 
an  officer  of  court,  and  cannot  be  attacked  col- 
laterally without  traversing  the  same  at  the 
first  term  after  notice  thereol 

[EkU  Note.— For  other  cases,  see  Attachment. 
Cent.  Dig.  H  1170-1173;   Dec.  Dig.  «s>S28.] 

4.   Ajtfzdavit  of  Illboalitt— DisiassAL. 

Upon  considering  the  facts  contained  in  the 
reoord,  there  was  no  error  in  dismissing  the  af- 
fidavit of  illegality. 

0i»  ATTAGHKBirr  ^B9828— AmoAViT  or  Ilia* 
o^utt— Travebsb  or  Rstubn. 

"Where  it  aupears  from  the  face  of  the  af- 
fidavit of  illegality,  or  the  phper  filed  as  an 
amendment  thereto,  that  the  defendant  did- not 
traverse  the  entry  of  service  within  the  time  re- 
qoired  by  law,  and  at  the  time  of  the  trial  did 
not  seek  to  have  the  Officer  ma^g  such  entiy 
niade  a  party,  and  the  affidavit  of  illegality  was 
accordingly  dismissed  on  demurrer,  it  was  not 


error  to  refuse  to  reopen  the  case  u^on  a  mo- 
tion which  the  movant  called  a  motion  to  set 
aside  or  arrest  the  judgment  thereafter  made, 
and  to  allow  him  to  amend  the  affidavit  of  il- 
legally which  had  previously  been  stricken. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  f§  1170-1178;  Dee.  Dig.  «3>d28.] 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  between  C.  H.  Field  and  the  Queen 
City  Punch  &  Shear  Company.  From  the 
Judgment,  Field  brings  error.    Affirmed. 

J.  M.  Rudolph,  of  Dalton,  for  plaintiff  in 
error.  F.  K.  McOnt^^en,  of  Dalton,  for  de- 
fendant in  error. 

PBR  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C  J^  Ab- 
sent. 


a43  Cki.  128) 
ROPSSR'v.  ROBERTS  et  aL    (No.  180.) 

(Supreme  Court  of  Georgia.     Feb.  U,  1915.) 

(8ytUjthu9  hy  ike  Court.) 

1.  Appbal  and  Ebbob  ^s9802— Pbesbntation 
•— Gbound  of  Motion  fob  Nbw  Tbial. 

The  overruling  of  a  ground  of  a  motion  for 
a  new  trial  which  complains  that  certain  inter- 
rogatories were  not  executed  by  the  two  com- 
missioners agreed  upon,  but  wliich  failed  to 
show  that  written  notice  of  the  exception  to 
their  execution  had  been  given  as  required  by 
Civ.  Ck>de  1010.  §  59(^,  or  that  the  interroga- 
tories had  not  been  of  file  in  the  clerk's  office 
for  more  than  24  hours  before  the  trial,  fur- 
nishes no  ground  for  reversal.  Rogers  v.  Tru- 
ett,  78  Ga.  886. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1744-1^ ;  Dec.  Dig.  4ss> 
302*] 

2.  Tbzai.  ^s»25(^— iNBTBuonoNfr— Aniasfixoirs. 

"Admissions  of  one  of  the  parties  to  the 
suit,  given  in  evidence  by  the  other,  need  not  be 
referred  to  specially  in  charging  the  jury,  where 
no  request  to  do  so  is  made  by  either  party." 
Hawkins  v.  Kermode,  85  Ga.  116,  11  S.  B.  560. 
[Ed.  Note.— For  other  cases,  see  TrlaL  CJent 
Dig.  II  62a-641 ;  Dec  Dig.  *=s>266.] 

8.  Ykbdiot  and  Denial  of  Nxw  Tbial  Ap- 

PBOVED. 

There  was  no  merit  in  any  of  the  other 
grounds  of  the  motion  for  a  new  trial  The  ver- 
dict was  supported  by  tiie  evidence,  and  there 
was  no  error  in  overruling  the  motion  for  new 
trial. 

Error  from  Superior  Court,  Cherokee  Coun- 
ty; H.  L.  Patteraou,  Judge. 

Action  between  M.  E.  Roper  and  J.  O.  Rob- 
erts and  others,  execatora  From  the  judg- 
ment. Roper  brings  error.   Affirmed. 

Herbert  Clay  and  Chaa.  H.  Griffin,  both  of 
Bilarietta,  for  plaintiff  in  error.  J.  G.  Rob- 
erts, of  Atlanta,  and  D.  W.  Blair,  of  Kariet- 
ta,  for  defendants  In  error. 

PER  (7DRIAM.  Judgment  affirmed.  AH 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent 
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a4S  Ga.  130) 

GORDON  T.  rRITTS.    (No.  182.) 
(Supreme  Coart  of  Georgia.     Feb.  11,  1916.) 

(SyUaltuM  ly  the  Court.) 

L  Demxtbbsb  to  Petition. 

Under  the  decision  in  Brown  t.  Brown, 
132  Ga.  712,  64  8.  E.  1002,  181  Am.  St.  Bep. 
229,  it  was  error  to  overrule  the  special  demur- 
rer to  the  petition  in  this  case,  calling  for  great- 
er'  particuiarity  in  the  statement  of  the  ac- 
count sued  on. 

2.  LiiaTAnoN  OF  Actions  ^s»192-'Pijeadino 
Toll  of  Statutb— Amended  Petition. 

Where  an  action  was  brought  on  an  ac- 
count in  a  county  of  this  state,  with  an  allega- 
tion in  the  petition  that  the  defendant  was  of 
that  county,  and  where  many  of  the  items  bore 
date  more  than  four  years  before  suit  was  com- 
menced, and  the  defendant  interposed  a  demur- 
rer on  the  ground,  among  others,  that  the  items 
which  antedated  the  suit  by  more  than  four 
years  were  barred,  it  was  not  a  sufficient  reply 
to  such  ground  of  demurrer  to  allege  by  amend- 
ment that  "no  part  of  said  account  is  barred  by 
the  statute  of  limitation,  for  thif  reason  that 
said  [defendant]  has  not  resided  in  Georgia  or 
Tennessee  or  in  any  otiier  state  for  as  much 
as  four  years  at  any  one  time."  By  the  Civil 
Code  1910,  i  4378,  it  is  declared  tliat,  if  the 
defendant  "shall  remove  from  the  state,  the 
time  of  his  absence  from  the  state,  and  until 
he  returns  to  reside,  shall  not  be  counted  or 
estimated  in  his  favor."  The  allegation  above 
quoted  was  not  sufficient  to  meet  the  provisions 
of  this  section,  so  as  to  toU  the  statute  of  lim- 
itations. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  699-7()2;  Dec  Dig.  «=» 
192.] 

3.  QxrEsnoNS  Not  Bbviewbd. 

The  rulings  above  made  render  it  unneces- 
sary to  deal  with  questions  arising  upon  the 
triiu  after  the  overruling  of  the  demurrer. 

Error  from  Superior  Court,  Catoosa  Comi- 
ty; A.  W.  Fite,  Judge. 

Action  by  Julia  Fritts  against  J.  B.  (Gor- 
don. Judgment  for  plalntiiT,  and  defendant 
brings  error.     Beversed. 

W.  H.  Payne,  of  Chattanooga,  Tenn.,  and 
Maddox,  McCamy  &  Shumate,  of  Dalton,  tor 
plaintiff  In  error.  H.  P.  Lumpkin  and  Earl 
Jackson,  both  of  La  Fayette,  and  Baxter 
Smith,  of  Chattanooga,  Tenn.,  tor  defendant 
in  error. 

PEB  CUBIAM.  Judgment  reversed.  AH 
the  Justices  concnr,  except  FISH,  C  J.,  ab- 
sent 


att  Oa.  in) 

SHABPB  T.  DBNMABK.     (No.  193.) 
(Supreme  Court  of  Georgia.     Febb  11,  1915.) 

(ByUdbm  hy  the  Court.) 

1.  Husband  and  Wm  ^=»1T1  —  Sxpasatx 
BsTATC  or  Wife— MoBTQAOB— Validitt— 
''Cbbdxtobs." 

Where  certain  securities  on  the  bond  of  a 
tax  collector  borrowed  money  from  a  bank  and 
loaned  It  to  the  wife  of  the  tax  collector,  who 
paid  It  to  the  county  in  settlement  of  a  short- 
age due  the  county  by  the  collector,  and  the 
wife  executed  a  mortgage  to  the  sureties  on 
her  land  to  secure  the  payment  of  the  money 
thus  loaned,   such   a  transaction   would   come 


within  the  provisions  of  the  statute,  which  de- 
clares that  a  wife  cannot  bind  her  separate 
estate  by  any  contract  of  suretyship,  a<«  by 
any  assumption  of  the  debts  of  her  husband, 
and  that  any  sale  of  her  separate  estate,  mads 
to  a  creditor  of  her  husband  in  extinguishment 
of  his  debts,  shall  be  absolutely  void. 

(a)  In  such  a  case  the  sureties  on  the  hus- 
band's bond  are  his  creditors  wiUiin  contempla- 
tion of  law. 

(b)  It  follows  that  a  mortgage  executed  and 
delivered  by  the  wife  on  land  belonging  to  hw 
individually,  to  the  sureties  on  her  husband's 
bond,  as  set  out  in  the  first  headnote,  is  abso- 
lutely void,  and  on  foreclosure  proceedings  in 
behalf  of  ue  sureties,  the  wife  can  defend  on 
such  ground  ao^  defeat  the  proceedings. 

[Ed.  Note. — ^For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  U  671-6^,  721,  960,  961; 
Dec  Dig.  «3>171.] 

2.  Dknial  or  Nbw  Tbiax.. 

The  court  erred  in  refusing  a  new  trial 

Error  from  Superior  Court,  Toombs  Coun- 
ty; B.  T.  Bawlings,  Judge. 

Action  by  B.  L.  Denmark,  as  administrator 
of  the  estate  of  James  H.  Odom,  deceased,  and 
others,  against  S.  C.  Sharpe.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Be- 
versed. 

C.  W.  Sparks,  of  Vidalia,  and  ;Hine8  ft  Jor- 
dan, of  Atlanta,  for  plaintiior  in  error.  Ehioch 
J.  Giles,  of  Lyons,  and  Hitch  &  Denmark,  of 
Savannah,  for  defendant  in  error. 

'HILL,  J.  Bemer  I^  Denmark,  aa  adminis- 
trator on  the  estate  of  James  H.  Odom,  Josp 
eph  H.  Odom,  and  A.  G.  Williamson,  were 
plaintiff^  in  a  case  seeking  the  foreclosure  of 
a  mortgage  executed  by  Sallie  (X  Sharpe  for 
the  purpose  of  securing  her  promissory  note 
for  ^,425J26,  payable  to  the  order  of  James 
H.  Odom,  Joseph  H.  Odom,  and  A.  G.  William- 
son. The  defendant  admitted  the  executUm 
of  the  note  and  mortgage,  and  defended  on 
the  ground  that  they  had  been  fully  paid  by 
a  conveyance  of  certain  land  to  one  of  the 
plaintiffs,  James  H.  Odom,  by  Miss  Sallie 
Odom,  her  aunt  The  suit  was  farther  de- 
fended on  the  ground  that  the  note  and  mort- 
gage were  given  to  pay  the  debt  of  her  hus- 
band, who  was  tax  collector  of  Toombs  coun- 
ty, and  who,  according  to  an  audit  of  his 
books,  had  been  found  to  be  short  in  his  ac- 
counts and  indebted  to  the  county  in  a  cer- 
tain sunu  The  plaintiffs  were  snretieB  on  his 
bond  as  tax  collector,  and  the  consideration 
of  the  mortgage  was  alleged  to  be  for  money 
borrowed  of  one  of  the  plaintiffs  for  tlie  pur- 
pose of  paying  the  amount  claimed  to  be  due 
by  the  tax  collector  and  his  sareties  on  the 
bond.  On  the  trial  of  the  issue  thus  raised  by 
the  pleadings,  and  after  eyidence  and  charge 
of  "the  court,  the  Jury  returned  a  Terdict  for 
the  plaintiffs  The  defendant,  being  dissatls- 
fled  with  the  verdict,  made  a  motion  for  a 
new  trial,  which  was  oyermled,  and  she  ex- 
cepted. 

[1]  The  motion  for  a  new  trial  complains 
of  the  charge  of  the  court,  and  of  failure  to 
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charge,  and  tliat  tbe  yerdict  Is  contrary  to  the 
Uiw  and  the  evidence.  The  plaintiffs  contend 
that  Mrs.  Sharpe  voluntarily  borrowed  the 
money  from  James  H.  Odom,  Joseph  H.  Odom, 
and  A.  G.  Williamson,  for  the  purpose  of  pay- 
ing it  to  Toombs  county  for  a  shortage  of  her 
Irasband  due  to  the  county  as  tax  collector; 
that  she  herself  received  the  money  from  the 
plaintiffs  and  paid  it  over  to  the  ordinary  of 
Toombs  county;  that  the  lenders  were  not 
the  creditors  of  her  husband,  to  be  paid  with 
the  money  borrowed,  and  were  not  parties  to 
any  scheme  or  arrangement  between  the  hus- 
band and  wife  to  borrow  the  money  for  such 
purpose.  On  the  other  hand,  it  is  insisted 
that  the  sureties  were  creditors  of  the  hus- 
band, and  that  the  mortgage  was  given  to  the 
creditors  for  money  with  which  to  pay  the 
busband's  debt,  and  is  void  because  it  is  in 
Tlolation  of  the  statute,  which  provides  that: 

"While  the  wife  may  contract,  she  cannot 
bind  her  separate  estate  by  any  contract  of 
Boretystaip,  nor  by  any  assumption  of  the  debts 
of  her  husband,  and  any  sale  of  her  separate 
estate,  made  to  a  creditor  of  her  husband,  in 
extinguishment  of  his  debts,  shall  be  absolutely 
void."    Civil  Code,  S  8007. 

Are  the  sureties  here  creditors  of  the  hus- 
band?   "One  who  has  entered  into  contract 
with  a  party  as  indorser,  guarantor,  or  sure- 
ty" is  a  creditor.    11  Cyc  1195,  and  cases  cit- 
ed ;  Banks  v,  McCandless,  119  Ga.  793,  47  S. 
B.  832.    Bank  of  Tifton  v.  Smith,  142  Ga.  663. 
83  S.  E.  526,  was  an  action  by  the  bank 
against  Mrs.  Smith  to  recover  the  amount 
due  on  a  note  signed  by  her,  payable  to  the 
order  of  the  James  Manufacturing  Company, 
and  indorsed  by  that  company  and  W.  B. 
James.    The  defendant  pleaded  that  the  note 
was  given  to  the  company  without  considera- 
tion, and  was  made  by  her  solely  as  an  ac- 
commodation to  W.  £}.  James  and  the  com- 
pany, in  order  that  the  latter  might  secure 
the  indorsement  of  E.  A  Buck  on  notes  given 
.to  the  Conunercial  National  Bank  and  the 
American  National  Bank  of  Macon ;  that  she 
was  a  married  woman,  and  B.  A.  Buck  had 
fall  notice  of  that  fact  and  of  all  the  circum- 
stances attending  the  execution  of  the  note 
and  the  purposes  for  which  it  was  made; 
that  in  substance  her  contract  was  one  of 
suretyship,  and,  being  a  married  woman,  she 
w^as  not  liable  thereon  by  reason  of  the  stat- 
ute forbidding  a  married  woman  to  bond  her 
separate  estate  by  a  contract  of  suretyship. 
ntie  Jury  found  for  Ifrs.  Smith.    It  was  held: 

^'One  who  contracts  with  the  payee  of  an  ac- 
oommodation  note,,  executed  by  a  married  wo- 
man, that  on  the  faith  of  its  security  he  will 
indorse  a  note  for  the  payee  for  discount  at  a 
bank,  and  receives  her  note  with  full  knowledge 
of  all  the  tBiCtB,  enters  into  an  arrangement 
to  make  the  married  woman  ultimatdy  liable 
to  pay  the  debt  of  another;  and  auch  a  con- 
tract will  fall  within  the  law's  condemnatioif 
of    contracts  of  suretyship  by  a  married  wo- 
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"We  think  the  instant  case  comes  within  the 
principle  decided  in  the  Smith  Case.     The 


sureties  are  creditors  of  the  husband,  and 
when  the  wife's  separate  estate  is  mortgaged 
to  secure  those  creditors,  who  have  borrowed 
the  money  from  a  bank  to  lend  the  defend- 
ant's wife  for  the  puipose  of  paying  the 
deficit  in  her  husband's  account  as  tax  col- 
lector, and  the  creditors  take  the  wife's  mort- 
gage on  her  land,  given  to  secure  the  note  of 
the  creditors,  with  a  full  knowledge  of  all  the 
facts,  as  the  evidence  in  this  case  discloses, 
this  is  but  another  way  of  making  the  wife  a 
surety  by  taking  her  property  in  pledge  to 
pay  the  husband's  debt  The  evidence  is  un- 
disputed that  one  of  the  creditors,  James  H. 
Odom,  agreed  to  raise  the  money  with  which 
to  pay  the  shortage  of  the  husband  as  tax 
collector,  and  thus  relieve  him  and  his  sure- 
ties, if  Mrs.  Sharpe  would  secure  the  sureties 
by  a  mortgage,  which  was  done.  It  is  argued 
that  this  was  an  original  undertaking  on  the 
part  of  the  wife,  and  that  she  voluntarily 
mortgaged  her  property  to  secure  the  money 
borrowed  by  the  sureties  in  order  to  lend  it 
to  the  wif  e^  who  was  to  settle  the  shortage 
with  the  county;  but  it  is  equally  true  that 
if  the  sureties  are  creditors  of  the  husband — 
and  we  hold  that  they  are — this  act  Is,  on  the 
principle  decided  in  the  Smith  Case^  making 
the  wife  liable  to  pay  the  debt  of  her  husband, 
which  the  law  says  shall  not  be  done.  So, 
irrespective  of  the  Instructions  of  the  court  to 
the  Jury,  and  of  the  failure  to  charge  as  com- 
plained of,  we  think  that  the  wife's  property, 
under  the  facts  of  this  case,  cannot  be  thus 
taken  in  extinguishment  of  her  husband's 
debts. 

[2]  From  what  has  been  said,  it  follows 
that  the  court  erred  in  refusing  a  new  triaL 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent  on  account  of 
sickness. 

>a48  Oa.  16S) 
ROGERS  ▼.  OITT  OF  ATLANTA.  (No.  191.) 
(Supreme  Oourt  of  Ctoorgia.     Feb.  11,  1910.) 

(SyUahua  by  th€  Court.) 
MvmaiPAL    CoRPOHATioirs    ^3»747— Neglx- 

GKNCE  OF  FnUGMAN— LlABIUTT  OF  CiTT. 

The  court  properly  sustained  a  general  de- 
murrer to  a  petition  in  a  suit  brought  against 
a  city  for  the  recovery  of  damages  for  personal 
injuries  alleged  to  have  been  received  by  tht 
plaintiff  in  consequence  of  having  stepped  into 
a  hole  which  had  been  cat  in  the  floor  of  a 
building,  occupied  by  her  as  a  tenant,  by  the 
firemen  of  the  city,  who,  in  response  to  an 
alarm  sent  in  by  the  daughter  of  the  plain- 
tiff, came  to  the  building  and,  finding  smoke 
issuing  from  parts  of  the  building,  cut  the 
hole  either  for  the  purpose  of  ascertaining  the 
character  of  the  fire  or  so  that  they  might  reach 
it  with  water.  Bven  if  the  cutting  of  the  hole 
and  the  leaving  of  it  in  an  exposed  condition 
was  negligence  on  the  part  of  the  firemen,  the 
city  was  not  liable  in  damages  to  a  person  in- 
jured in  consequence  of  the  negligence.  A  mu- 
nicipality is  not  liable  for  the  acts  of  its  serv- 
ants and  officers  in  the  performance  of  public 
or  governmental  duties.  Love  v.  Atlanta,  95 
Ga.  129,  22  S.  E.  29,  61  Am.  St  Rep.  64; 
Wright  V.  City  of  Augusta,  78  Ga.  241,  6  Am. 
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St.  ReD.  256;  Watson  t.  Atlanta,  136  Ga.  870, 
71  8.  B.  664;  2  Dillon.  Mnn.  Corp.  ^th  Ed.)  J 
1661;  Mayor,  etc.,  of  Savannah  y.  Jordan,  142 
Oa.  409,  83  S.  E.  109. 

[Ed.  Note.— For  other  caaea,  aee  Monidpal 
Corporations,  Cent  Dig.  f§  1570-1577;  Dec 
Dig.  «=»747.] 

Error  from  Superior  Court,  B*ulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  Mrs.  W.  A.  Rogers  against  the 
City  of  Atlanta.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

H.  B.  Terrell  and  W.  H.  Terrell,  both  of 
Atlanta,  for  plaintiff  in  error.  Jas.  U,  Mayson 
and  W.  D.  Ellis,  Jr.,  both  of  Atlanta,  for  de- 
fendant in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  ezc^t  FISH,  C  J^  absent 


(14S  Ga.  158) 

AARON  V.  COCA-COLA  BOTTLING  CO. 

et  al     (Na  192.) 
(Supreme  Court  of  Georgia.     Febb  11,  1916.) 

{8ylldbu9  hy  the  Court.) 
Parties  ^=»27  —  PirrrrioN  —  Suffiohwot 

AOAXITST    DKMUBBBB— MiSJOINDBB    OV    PaB* 
TIES   DsnCNDANT. 

Under  the  allegations  of  the  petition  In  this 
case,  negligence  on  the  part  of  both  of  the 
joint  deremlants  contributing  to  produce  the 
iniory  complained  of  la  eufociently  ahown  to 
withatand  the  demurrer  on  the  aingle  ground 
that  there  waa  a  misjoinder  of  parties  defend- 
ant; and  the  court  erred  in  sustaining  this 
ground  of  the  demurrer  and  dismissing  the  case. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  S  35;    Dec.  Dig.  «3>27.] 

Ihror  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  O.  C.  Aaron,  as  next  friend  of 
Lucile  Aaron,  a  minor,  against  the  Coca-Cola 
Bottling  Company  and  another.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed. 

O.  0.  Aaron,  as  next  friend  of  Lucile  Aaron, 
a  minor,  brought  suit  against  the  Coca-Cola 
Bottling  Company,  and  M.  J.  Merlin,  to  re- 
cover damages  for  personal  injuries  sustained 
by  Lucile  Aaron  in  consequence  of  having 
stepped  upon  certain  sharp  fragments  of  bro- 
ken glass  bottles,  wheroby  her  feet  were  cut. 
The  petition  charges  that  the  broken  glass 
was  on  the  sidewalk  in  front  of  Merlin's  storo 
In  consequence  of  certain  acts  of  negligence, 
upon  the  part  of  defendants,  which  are  set 
forth  in  the  petition,  that  they  carolessly  and 
negligently  allowed  the  fragments  of  glass  to 
remain  upon  the  sidewalk,  and  that  Lucile 
Aaron,  without  fau^t  upon  her  part,  stepped 
on  the  broken  glass  and  in  doing  so  received 
the  injuries  complained  of.  Both  of  the  de- 
fendants demurred  to  the  petition  upon  the 
ground,  among  others,  that  there  was  a  mis- 
joinder of  parties  defendant.  The  court  sus- 
tained this  ground  of  the  demunrer,  and,  no 


amendment  having  been  tendered  by  the 
plaintiff  after  an  opportunity  to  amend  was 
allowed,  the  petition  was  dismissed. 

McClelland  &  VcClelland,  of  Atlanta,  for 
plaintiff  in  error.  Jones  &  Qbambers  and 
Little,  Powell,  Hooper  &  Goldstein*  all  of  At- 
lanta, for  defendants  in  error. 

BECK,  J.  (after  stating  the  fiicts  as  above). 
The  only  ground  on  which  the  demurrer  was 
sustained  was  that  of  a  misjoinder  of  parties 
defendant    The  order  stated  that  the  other 
grounds  of  demurrer  wero  not  i>aased  upoa 
Accordingly,  it  only  remains  to  be  determhied 
whether  the  allegations  sufficiently  show  that 
the  injury  resulted  from  negligence  In  which 
each  of  the  defendants  was  guilty.   As  to  the 
Coca-Cola  Bottling  Company,  It  was  alleged 
that  it  supplied  Merlin  witli  coca-cola,  and  by 
custom  and  under  contract  it  delivered  the 
full  bottles  at  the  store  of  Merlin  and  took 
up  and  carried  back  to  th^  place  of  bustness 
all  empty  bottles  of  the  company.    On  the 
day  named  the  company  just  named  throu^ 
its  agents  delivered  a  quantity  of  ooca-cola 
in  bottles  to  Merlin  at  his  store,  collected  up 
the  empty  bottles,  about  two  dozen  in  number, 
for  the  purpose  of  carrying  them  away,  and 
carried  them  to  the  front  of  the  store.    At 
that  point,  directly  on  the  left  of  the  door  en- 
tering from  the  street,  was  a  small  projec- 
tion upon  which  the  agents  of  the  company 
set  the  empty  bottles,  and  stopped  for  a  few 
minutes  while  conversing  with  an  employ^  of 
Merlin  and  waiting  for  the  rain  to  subside. 
The  place  where  the  bottles  were  set  was  a 
hazardous  and  dangerous  place,  and  was  so 
known  to  both  Merlin  and  the  agents  of  the 
company.     During  the  temporary  delay  of 
these  agents,  a  derk  employed  by   Merlin 
opened  the  screen  door  which  was  attached 
to  the  front  door  of  the  store,  and  in  so  doing 
knocked  the  bottles  from  the  projection  down 
upon  the  sidewalk  where  they  were  broken. 
The  company  (doubtless  meaning  throu^  its 
agents)  witnessed  the  bottles  being  precipi- 
tated to  the  sidewalk  and  broken,  and  knew 
of  the  danger  to  pedestrians  who  traversed 
the  sidewalk,  or  who  tried  to  enter  the  store 
of  Merlin,  but  carelessly  and  negligently  al- 
lowed the  broken  bottles  to  remain  on  the 
sidewalk  and  in  front  of  Merlin's  door,  and 
injury  resulted  to   the  plaintiff,  who   was 
passing  along  the  sidewalk  and  stepped  with, 
her  bare  feet  upon  the  broken  glass.    Thus, 
so  far  as  the  company  is  concerned,  the  al- 
legations show  that  while  its  agents  were  en^ 
gaged  in  gathering  and  carrying  away  empty 
battles,  which  necessitated  crossing  the  side- 
walk, they  stopped  temi)orarily  to  avoid  the 
rain,  and  placed  the  bottles  over  the  sldewallt 
in  a  dangerous  place,  where  they  were  lllcely 
to  be  knocked  off  and  cause  injury.    In  flact 
they  were  knocked  off  by  the  opening  ot  the 
store  door.    But  the  company's  agents,  tbong^ 
seeing  the  breaking  of  the  bottles,  allowed 
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them  to  remain  on  the  sidewalk  bo  that  the 
injury  resulted.  These  allegations  are  suffi- 
cient to  show  negligence  on  the « part  of  the 
company's  servants,  from  whidh,  in  whole  or 
In  part,  injury  resulted.  The  opening  of  the 
store  door  was  not  shown  to  have  been  negll- 
sently  done,  and  it  camiot  be  said  that  the 
alleged  negligence  of  the  company's  agents 
was  disconnected  from  the  injury.  They 
could  not,  in  the  discharge  of  their  duty  to 
carry  the  bottles  away,  put  them  in  a  place 
of  danger,  see  the  danger  become  a  reality 
by  haying  them  knocked  on  the  sidewalk  and 
bioken,  make  no  effort  to  remove  them,  and 
then  claim  exemption. 

So  far  as  Merlin  was  concerned,  in  addi- 
tion to  the  allegations  already  mentioned, 
more  especially  affecting  the  acts  and  con- 
duct of  the  agents  of  the  company,  it  was 
alleged  that  he  conducted  a  general  store 
which  was  open  to  the  pnbUc  and  where  they 
were  invited  to  be;  that  he  knew  that  the 
place  where  the  empty  bottles  were  set  by 
the  agents  of  the  company  waa  a  hazardous 
and  dangerous  place;  that  his  clerk  opened 
his  store  door  and  caused  the  bottles  to  be 
precipitated  from  such  place  upon  the  side- 
walk and  brok^i;  that  MerUn,  as  well  as 
the  ag^its  of  the  company,  witnessed  this 
knocking  of  the  bottles  upon  the  sidewalk 
and  breaking  them,  and  knew  the  danger  to 
pedestrians  who  traversed  the  sidewalk  or 
who  tried  to  enter  his  store ;  and  that  he,  as 
well  as  the  company,  carelessly  and  negli- 
gently allowed  the  broken  bottles  to  remain 
on  the  sidewalk  in  front  of  his  store  door, 
and  injury  resulted  from  their  so  remaining. 
Thus  he  was  connected  with  the  cause  of  the 
Injury.  The  bottles  were  being  removed  un- 
der an  agreement  with  him.  The  place  was 
bis  store,  fronting  on  a  public  sidewalk, 
^where  pedestrians  were  likely  to  pass.  He 
aaw  the  bottles  placed  on  a  dangerous  ledge 
or  projection  overhanging  the  sidewalk,  and 
knew  that  it  was  a  hazardous  place.  He  saw 
bis  derk  open  his  store  door  and  knock  the 
bottles  from  such  ledge,  and  saw  this  danger- 
ous pile  of  gl&ss  thus  thrown  on  the  sidewalk 
In  front  of  his  store,  where  he  knew  that 
pedestrians  were  likely  to  be,  and  yet  made 
no  effort  to  protect  them,  but  negligently  per- 
mitted the  broken  glass  to  remain  in  this 
dangerous  situation. 

We  think  that  the  allegations  sufficiently 
sAiow  negligence  <m  the  part  of  each  of  the 
defendants  contributing  to  produce  the  in- 
jury ;  at  least  so  far  as  to  withstand  the  de- 
murrer on  the  single  ground  that  there  was 
a  mifljoinder  of  parties  defendant  The  other 
tpcQwaCtB  of  the  demurrer  were  not  passed  up- 
oti«  Whether  or  not  the  defendants,  or  either 
of  them,  were  as  a  matter  of  fact  guilty  of 
n^^ligence,  proximately  causing  the  injury  is 
not  now  determined,  but  that  issue  may  be 
tOT  determinatioii  hereafter.  What  we  now 
Mold  is  that  it  was  error  to  dismiss  the  peti- 


tion on  the  ground  of  ndsjolnder  of  parties 
def^dant 

Judgment  reversed.    All  the  Justices  con- 
cur, except  FISH,  G.  J^  absent 


a4S  Qa.  IM) 
McWILLIAMS  et  aL  v.  LBHMAN.  (No.  187.) 
(Supreme  Court  of  (Georgia.     Feb.  11,  1916.) 

(BytUOmt  hy  tk^  Court.) 
FkATJD    ^sB»68— AoxxoNABLB    Fbaup— Suni- 

OISNCY    OV     BVIDBNOB— DSPBIVINO    OF    IN- 
BSRITANCB. 

Where  two  persons,  being  neither  creditors 
nor  next  of  kin  of  a  decedent,  with  intent  to 
benefit  tiiemselves  by  ha^g  a  sale  of  the  land 
of  the  decedent  as  that  of  His  widow,  who  was 
their  sister,  and  dividing  the  proceeds  among 
themselves  and  other  heirs  of  tneir  sister,  pro- 
cured administration  on  the  decedent's  estate, 
one  Qualif  jixig  as  administimtor.  and  the  other 
being  surety  on  his  bond,  and  where  afterwards 
they  obtained  an  order  to  sell  the  land,  not 
for  the  purpose  of  paying  the  debts  of  the  de- 
cedent or  maldng  distribution  among  his  heirs, 
but  for  the  purpose  of  depriving  the  heir  of 
the  decedent  of  his  rights  in  his  nither's  estate, 
they  were  guilty  of  actionable  fraud  and  liable 
to  the  defrauded  heir  for  all  damages  sustained 
by  their  fraudulent  interference  with  his  fa- 
ther's estate. 

(a)  The  excerpts  from  the  charge  are  not  sub- 
ject to  the  criticism  made  of  them.  The  vesdict 
is  authorized  by  the  evidence,  and  the  court  did 
not  abuse  his  discretion  in  refusing  a  new  trial. 

[Bd.  Note.— For  other  cases,  see  EVaud,  CSent 
Dig.  U  «MS9;    Dea  Dig.  <8=s>68.] 

Brror  from  Superior  Ck>urt,  Randolph  Ck>un- 
ty;   W.  a  Worrill,  Judge. 

Action  by  Henry  Lehman  against  J.  B.  Mc- 
Williams  and  others.  Judgment  for  plain- 
tIfC,  and  defendants  bring  error.    Affirmed. 

Albert  Lehman  in  1840  intermarried  with 
Kate  Barnwell,  who  died  in  1861,  leaving  one 
son,  Henry.  Subsequently  he  intermarried 
with  Lydla  McWilliams.  In  1869,  being  a 
resident  of  the  county  of  Randolph,  he  had 
set  apart  as  a  homestead  a  lot  in  the  city 
of  Guthbert,  known  as  the  Lehman  carriage 
shop  site.  In  November,  1871,  Henry  Lehman 
removed  from  the  state  of  Georgia  to  the 
state  of  Texas,  where  he  has  since  continu- 
oucdy  resided.  On  October  14,  1878,  Albert 
Lehman  died.  He  left  surviving  his  widow, 
two  sons,  Eugene  and  Slaton,  childr^i  of  the 
second  marriage,  and  Henry,  the  son  by  the 
first  marriage.  The  widow  elected  to  con- 
tinue her  interest  as  a  homestead  beneficiary, 
and  remained  in  possession  of  the  land.  Sla- 
ton and  Eugene  died,  the  one  in  IS&Z,  and  the 
other  in  1910,  leaving  their  mother  and  half- 
brother  as  their  sole  heirs  at  law,  whereby 
their  mother  became  the  owner  of  a  one-third 
interest  and  Henry  the  owner  of  a  two-third 
interest  in  the  city  lot  Henry  attended  the 
funeral  of  his  brother  Slaton  at  Guthbert  in 
1892,  and  did  not  come  again  to  this  state 
until  the  year  1912.  The  widow  of  Albert 
Lehman  died  in  1910,  and  her  brothers,  T.  A. 
and  J.  B.  McWiUiams,  qualified  as  admin- 
istrators on  her  estate.    As  such  administra- 
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ZoTB,  they  applied  to  the  ordinary  for  leave 
to  sell  the  Lehman  shop  property  as  the  prop- 
erty of  their  Intestate,  and  an  order  was  duly 
granted  authorizing  them  to  sell.  They  ad- 
vertised the  property,  and  brought  it  to  sale 
pursuant  to  the  advertisement,  when  it  was 
bid  off  by  one  Mrs.  Key  for  the  sum  of  $810. 
Mrs.  Key  declined  to  pay  the  purchase  mon- 
ey, unless  there  was  administration  on  the 
estate  of  Albert  Lehman  and  his  interest  was 
sold.  Thereupon  T.  A.  McWilUams  applied 
for  and  obtained  letters  of  administration  on 
the  estate  of  Albert  Lehman,  and  J.  B.  Mc- 
WilUams became  surety  on  his  administra- 
tor's bond.  T.  A.  McWilUams,  as  the  admin- 
istrator of  Albert  Lehman  applied  for  and  ob- 
tained from  the  ordinary  leave  to  seU  the 
Lehman  shop  property  as  belonging  to  the 
estate  of  Albert  Lehman.  J.  B.  and  T.  A. 
McWilUams,  as  administrators  of  Lydia  Leh- 
man, advertised  the  property  for  sale,  on  the 
first  Tuesday  in  January,  1912,  as  the  prop- 
erty of  Lydia  Lehman;  and  T.  A.  McWil- 
Uams, as  administrator  of  Albert  Lehman, 
advertised  the  same  property  for  sale,  on  the 
same  day,  as  the  property  of  Albert  Lehman. 
The  property  was  sold  under  both  advertise- 
ments; the  purchasers  bidding  separately  on 
the  interest  of  each.  D.  M.  Jacobs  became  the 
purchaser,  paying  $165  for  the  interest  of 
Albert  Lehman,  and  $C60  for  the  interest  of 
I^ydia  Lehman,  and  the  administrators  made 
him  a  deed  to  the  property..  The  money  re- 
ceived by  T.  A.  and  J.  B.  McWiUiams,  as  ad- 
ministrators of  Lydia  Lehman,  was  distrib- 
uted among  her  heirs,  two  of  whom  were 
the  administrators,  who  received  each  a  con- 
siderable share.  In  December,  1012,  Henry 
Lehman  came  on  a  visit  to  Cuthbert,  ascer- 
tained that  the  land  belonging  to  the  estate 
of  hlB  father  had  been  disposed  of,  demanded 
of  T.  A.  and  J.  B.  McWilUams  that  they  pay 
him  two-thirds  of  the  value  of  the  lot,  and, 
upon  their  refusal,  brought  against  them  a 
petition  aUeging  that  the  conduct  of  the  de- 
fendants in  the  sale  of  the  property  of  his 
deceased  father  was  fraudulent,  and  design- 
ed to  defeat  his  daiips  in  the  estate;  that  T. 
A.  McWillianw,  in  applying  for  administra- 
tion on  the  estate,  fraudulently  represented 
that  he  was  one  of  the  next  kin  of  Albert 
liehman,  and  in  the  appUcation  for  leave  to 
seU  the  land  the  administrates,  in  pursuance 
of  his  fraudulent  scheme  to  divest  the  plain- 
tiff of  any  interest  in  his  father's  estate,  rep- 
resented that  it  was  necessary  tiiat  the  sale 
be  had  for  the  purpose  of  perfecting  titie  to 
the  property,  and  to  make  distribution  among 
the  heirs;  tiiat  on  the  day  of  the  sale  the 
dsfendante,  being  joint  administrators  on 
Lydia  Lehman's  estate,  and  one  of  them  being 
administrator  on  Albert  Lehman's  estate,  in 
advancement  of  their  purpose  to  defeat  pe- 
titioner of  hlB  Inheritance,  employed  an  auc- 
tioneer to  cry  off  the  land  as  the  accredited 
representative  of  both  estates,  and  instructed 
him  to  simply  offer  the  land  for  sale  as  the 


Lehman  property,  without  designating  wheth- 
er same  was  being  sold  as  the  estate  of  Lydis 
or  of  Albert  Lehman,  and,  to  further  create 
the  impression  that  the  property  reaUy  be- 
longed to  the  estate  of  Lydia  Tifthman,  they 
fraudulentiy  procured  an  order  authorizing 
the  sale  of  the  property  as  tl\e  property  of 
Albert  Lehman  for  the  purpose  of  perfecting 
the  titie  of  Lydia,  and  caused  their  attorney 
to  commence  the  bidding  by  offering  the  sum 
of  $100  for  the  Albert  Lehman  interest  and 
$500  for  the  Lydia  Lehman  interest,  with 
the   intention   that   prospective   purdiasers 
would  maks  similar  bids  in  the  same  relative 
proportion,  which  was  done  until  the  properly 
was  finally  knocked  off  to  Jacobs,  who  acted 
in  entire  good  faith  and  without  notice  of 
the  true  facts,  being  deceived  and  Imposed 
upon  by  the  fraudulent  conduct  of  the  de- 
fendants;  and  that  Jacobs,  on  the  faith  of 
his  purchase,  has  erected  valuable  improve- 
ments on  the  property.    The  plaintiff  prayed 
judgment  against  the  defendants  for  the  dam- 
ages sustained  in  the  loss  of  his  interest  in 
his  father's  property  and  for  attorney's  ftes. 
The  defendants  made  answer,  averring  that 
for  20  years  the  plaintiff  had  not  been  heard 
from;    that  they  had  made  diligent  efforts 
to  ascertain  if  he  was  Uvlng,  and  they  in 
good  faith  beUeved  him  to  be  dead  without 
issue,  and  that  the  two  sons  of  Lydia  Leh- 
man took  by  inheritance  the  entire  estate 
of  their  father,  and,  upon  their  death,  their 
mother,  Lydia  Lehman,  became  their  sole 
heir;  that,  acting  upon  this  beUef,  they  ap- 
plied for  administration  on  the  estate  of 
Lydia,  beUevlng  that  she  was  the  sole  owner 
of  the  property,  and  exposed  it  for  sale,  when 
it  was  bid  off  by  Mrs.  Key,  who  refused  to 
comply  with  her  bid,  on  the  ground  that  Al- 
bert Lehman  had  an  interest  therein;   that, 
under  ^the  advice  of  counsel,  T.  A.  McWil- 
Uams appUed  and  was  appointed  adminis- 
trator on  the  estate  of  Albert  Lehman,  beUev- 
lng at  the  time  that  Henry  Lehman  was  dead, 
and  that  his  interest  In  the  shop  lot  had  be- , 
come  vested  in  the  estate  of  his  father;  tt&at 
an  order  authorizing  the  sale  of  the  Interest 
of  Albert  Lehman  in  the  shop  lot  was  obtain- 
ed, and  the  defendants,  as  administrators  of 
the  estate  of  Lydia  Lehman,  and  T.  A.  Mc- 
WUllams,  as  administrator  of  the  estate  of 
Albert  Lehman,  bS^eving  it  to  be  to  the  in- 
terest of  both  estates  to  have  the  lot  sold  as 
an  entirety,  jointiy  advertised  it  for   sale, 
and  sold  it  as  the  property  of  both  estates; 
that  they  did  nothing  to  deter  bidding,  and 
the  property  brought  its  fnU  value;     that 
their  entire  coi^uct  in  the  matter  was  in  good 
faith,  under  the  advice  of  counsel,  and  under 
the  beUef  that  Henry  Lehman  was  desid,  and 
with  no  intention  to  defraud  him  of  any  in- 
terest  in  his  father's  estate;    and  ttiat   he 
was  only  entitled  to  receive  his  share  ot  "vrhat 
the  interest  of  his  father  brought  at  that  sale, 
after  deducting  the  ezp^ases  of  administra- 
tion.   The  plaintiff  introduced  evidence  tend- 
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Ing  to  support  his  contentions.  The  valne  of 
ibe  land  at  the  time  of  the  sale  was  variously 
estimated  by  the  witnesses  from  $1,500  to 
$1,600.  The  defendants  Introduced  no  testi- 
mony. The  jury  returned  a  verdict  for  the 
plaintiff  for  $1,128,  and  for  the  further  sum 
of  $100  attorney's  fees.  The  defendants  made 
a  motion  for  new  trial,  which  was  overruled, 
and  they  except 

J.  R.  Irwin  and  W.  H.  Gurr,  both  of  Daw- 
son, and  B.  Lu  Moye,  of  Cuthbert,  fbr  plain- 
tiffs in  error.  Glessner  &  Park,  of  Blakely, 
and  Jas.  W.  Harris,  of  Outhbert,  for  defend- 
ant in  error, 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  The  plaintiff's  case  was  projected  on 
the  theory  that  the  defendants  had  conspired 
to  defraud  him  of  an  inheritance  from  his 
father,  and  that,  as  a  result  of  the  fraud,  he 
bad  sustained  damage.  If  the'  defendants, 
being  neither  creditors  nor  next  of  kin  of 
Albert  Lehman,  with  intent  to  benefit  them- 
selves by  having  a  sale  of  the  land  as  their 
sister's  property,  and  dividing  the  proceeds 
of  the  sale  between  themselves  and  other 
heirs  of  their  sister,  procured  admtnistratton 
upon  Albert  Lehman's  estate,  and  afterwards 
obtained  an  order  to  sell  the  land,  not  for  the 
purpose  of  paying  the  debts  of  the  estate  or 
noaking  distribution  among  his  heirs,  but  for 
the  purpose  of  depriving  the  plaintiff  of  his 
rights  in  his  father's  estate,  the  defendants 
would  be  guilty  of  actionable  fraud,  and  lia- 
ble to  the  plaintiff  for  aU  damages  which  he 
may  have  sustained  by  their  fraudulent  in- 
terference with  his  father's  estate.  Bell  v. 
Bell,  20  Ga.  250,  258.  The  evidence  author- 
ised this  inference.  Neither  deftodant  testi- 
lled  respecting  their  good  faith,  or  attempted 
to  rebut  the  plaintiff's  evidence  adduced  to 
establish  his  case.  The  general  charge  of  the 
court  fairly  submitted  the  issues,  and  the 
excerpts  to  which  exception  is  taken  are  not 
open  to  the  criticisms  made  against  them. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  O.  J.,  absent  on  account  of 


a«  CkL  127) 

X  A.  OOOK  ft  SON  V.  PABSONa    (No.  170.) 
CSupreme  Oonrt  of  Georgia.     Feb.  11,  1915.) 

(ByXtahnM  Jnf  ih9  Court,) 

X.  BZGEFTIOHS,    Bnx   OF   43»68— Sebvigs   — 
Tncs— Waives  ot  Objections. 

It  is  provided  by  Civil  Code  1910,  f  eiOO 
€3),  that  ^'no  case  shall  be  dismissed  by  the 
Supreme  Court  for  want  of  service,  when  the 
party  benefited  by  a  failure  to  serve  shaU^if 
tike  bill  of  ezceptioDB  and  a  copy  ai  the  rec^ 
o>rd  in  any  case  shall  be  in  the  hands  of  the 
clerk  of  the  Supreme  Court— waive  service  and 
a^ree  that  said  case  may  be  heard."    By  the 
m«t  of  Augost  21,  1911  (Acts  1911,  p.   149), 
tZ  Is  declared  that,  "where  counsel  acknowledges 
flicrvice  upon  a  bill  of  exceptions,  sudi  acknowl- 
edgment shall  be  held  to  be  a  complete  waiver 
o#  all  defects  in  the  service  which  the  counsel 
jritfning  it  la  legally  competent  to  waive,  wheth- 


er such  signing  Is  done  before  or  after  the  sign- 
ing of  the  writ  of  error,  unless  counsel  in  the 
entry  of  acknowledgment  distinctly  and  spedfl- 
cally  states  tiiat  it  is  not  to  be  construed  as 
waiving  some  particular  defect  then  pointed  out 
by  him.*'  Accordingly,  rince  the  passage  of 
that  act,  where  counsel  for  the  defendant  in 
error  actaowledged  service  upon  the  bill  of 
exceptions  and  waived  copy,  service,  and  other 
notice,  without  making  or  reserving  any  ob- 
jection as  to  the  time  of  such  acknowledgment; 
the  writ  of  error  will  not  be  dismissed  because 
the  acknowledgment  was  dated  more  than  10 
days  after  the  signing  of  the  bill  of  exceptions 
by  the  presiding  judge. 

(a)  The  other  grounds  of  the  motion  to  dis- 
miss the  writ  of  error  are  wiUiout  merit 

nBJd.  Note.— For  other  cases,  see  Exceptions, 
BOl  of,  Cent  Dig.  H  liOO-105;  Dec.  Dig.  «=» 
5a] 

2.  Appeal  and  Bbbob  43»1042  -»  Plbadiito 
^=s>9&— Inconsistent  DBrENSEa— Habmlxss 

EBB0ft--STBIKINO  OF  AMENDMENT  TO  PkTI-* 
TION. 

It  was  error  to  strike  on  demurrer  the  first, 
second,  third,  and  fifth  paragraphia  of  the 
amendment  to  the  plaintiffs*  petition.  There 
was  no  error  in  strucing  the  fourth  and  sixth 
paragraphs  thereof.  But  inasmuch  as  the  para- 
graphs erroneously  stricken  did  not  involve  the 
essential  allegations  as  to  the  existence  of  the 
allel^ed  contract  and  the  failure  to  carry  it  out; 
but  rather  matters  explanatory  of  the  conduct 
of  the  parties  and  of  the  delay  on  tiie  part  of 
the  piaintiffii,  whidk  had  been  set  up  by  the 
defendant  in  his  answer,  the  plaintiffs  w«re 
permitted  to  introduce  substantially  the  same 
evidence  as  could  have  been  introduced  on 
those  subjects  had  the  amendment  been  allowed ; 
and,  inasmuch  as  the  defendant  pleaded  the 
statute  of  frauds,  and  the  evidence  introduced 
showed  that  the  contract  was  one  in  parol  in 
regard  to  the  sale  of  land,  and  failed  to  show 
such  facts  as  would  take  it  out  of  the  opera- 
tion of  the  statute,  the  court  did  not  err  in 
granting  a  nonsuit,  whether  the  case  be  termed 
one  for  specific  performance  or  to  recover  dam- 
ages for  breadi  of  contract  And,  under  the 
facts  above  stated,  a  reversal  will  not  be  re- 
quired because  of  the  striking  of  the  paragraphs 
of  the  amendment  above  stated,  but  the  judg- 
ment will  be  affirmed,  with  direction  that  the 
erroneous  sustaining  oi  the  demurrer  as  to  the 
paragraphs  1,  2,  8,  and  5  of  the  amendment 
shall  not  operate  as  a  conclusive  judgment  that 
such  allegations  were  improper. 

(a)  Under  Civil  Code  1910,  |  5649,  a  defend- 
ant m  this  state  may  plead  inconsistent  defens- 
es; and  where  he  iHeads  the  statute  of  frauds 
his  rights  under  such  a  defense  are  not  waived 
by  also  pleading  recoupment  for  a  breach  of  the 
contract  sought  to  be  enforced  by  the  plaintiff. 
Mendel  v.  miler,  184  Qa.  610,  &  &  B.  480. 

[Bd«  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  i|  4110-4114;  Dec  Dig.  «a» 
1042;  Pleadhig,  Cent  Dig.  ff  18d»  100;  Dee. 
Dig.  «s»03.] 

Error  from  Superior  Court*  Milton  County; 
H.  li.  Patterson,  Judge. 

Action  by  J.  A  Cook  ft  Son  against  C  M. 
Parsons.  Judgment  for  deftodant  and  plain- 
tiff brings  error.    AfiOrmed,  with  directions. 

J.  A  Hunt  and  Gea  F.  Gober,  both  of  At- 
lanta, for  plaintiil  in  error.  J,  P.  Brooke^  of 
Alpharetta,  for  defendant  in  error. 

PER  CURIAM.  Judgment  aiDrmed,  with 
direction.  All  the  Justicea  concur,  except 
FISH,  C.  Jn  absent 
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16  Oft.  App.  144> 

STEPHENS  ▼.   STATE.     (No.  0148.) 
(Court  of  Appeals  of  Georgia.    March  18, 1916.) 

(Byllahu9  hy  the  Court.) 

1.  (^iiaNAL  I/AW  ^=»1169— Habhlbss  Eb- 
BOB— Admission  or  Eyidbnce. 
On  a  trial  for  robbery,  the  admiasion  in 
evidence  of  three  bottles  of  whisl^,  obtained 
from  the  person  of  tiie  accused  when  he  was 
arrested  withont  a  warrant  and  searched,  was 
not  so  prejudicial  to  his  legal  rights  as  to 
demand  a  new  triaL  So  far  as  appears,  he 
had  the  liqaor  in  his  possession  for  legitimate 
purposes,  and  no  state  law  or  municipal  ordi- 
nance was  thereby  violated  by  him;  and  hence 
this  possession  could  not  baye  influenced  the 
opinion  of  the  jury  as  to  his  auilt  or  innocence 
of  the  crime  of  robbery.  If  there  was  error  in 
admitting  this  evidence^  the  error  was  harm- 
less. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {(  754,  8088»  8130,  8187-8143; 
"D^d.  Dig.  «s»lie9.] 

2.   iNBTBUOnONS. 

Viewing  the  charge  of  the  court  as  a 
whole,  there  is  no  substantial  merit  in  any  of 
the  exceptions  based  upon  excerpts  therefrom; 
or  in  the  exceptions  based  upon  the  failure  of 
the  court  to  charge  certain  abstract  proposi- 
tions, in  the  absence  of  a  timely  written  re- 
quest. 

8.  WiTNBSSBS  ^=»288--CB08S-EZA]nNATI0N. 

•  The  defendant  sought  to  prove  an  alibi, 
and  there  was  no  error  in  permitting  the  pros- 
ecuting attorney,  on  cross-examination  of  the 
witnesses  relied  upon  to  establish  this  defense, 
to  sift  them  thoroughly  as  to  the  whereabouts 
of  the  defendant  on  the  night  of  the  crime, 
and  incidentally  to  test  the  memory  of  these 
witnesses  and  the  correctness  of  tbeir  recol- 
lection, as  well  as  the  probability  of  their 
statements  as  to  the  nature  and  character  of 
the  defendant's  employment  on  that  night,  and 
to  interrogate  them  as  to  the  length  of  time 
he  had  worked  at  the  particular  place  at  which 
he  claimed  to  have  been  at  the  hour  of  the 
e(»nmis8i<m  of  the  crime. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
C^nt  Dig.  M  &31-948,  960;  Dec.  Dig.  <8s» 
208.] 

4.  ComricnoN   Sustaihbd. 

The  trial  was  free  from  error  calculated  to 
prejudice  the  lawful  rights  of  the  defendsbt, 
and  the  evidence  was  amply' sufficient  to  sustain 
the  verdict. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; B.  H.  Hill,  Judge. 

John  Stephens  was  convicted  of  robbery, 
and  brings  error.    Afflrihed. 

Morris  Macks,  of  Atlanta,  for  plaintiff  in 
arror.  H.  M.  Dorsey,  SoL  Gen.,  and  E.  A. 
Stephens,  both  of  Atlanta,  for  the  Stata 

WADE,  J.    Judgment  affirmed. 


(16  Qa.  App.  121) 

RAPER  T.  STATE.    (No.  6868.) 

(Oonrt  of  Appeals  of  Georgia.    March  18, 1915.) 

(BvUabu9  dy  ike  Court.) 
X  FoBQXBT  ^s»5— BuaaiiTB  ow  Qmnsi— Ih- 

TBNT. 

"To  complete  the  offense  of  uttering  a  forged 
paper,  it  must  not  only  be  published  as  true 


when  the  party  knows  it  to  be  fraudulent  but 
also  with  intent  to  injure  some  one.*  Stepheu 
V.  State.  56  Ga.  604. 

[E3d.  Note.--For  other  cases,  see  Forgerj, 
Cent.  Dig.  H  4-6;  Dea  Dig.  4=»5.] 

2.  Forgery  43»4S— IirsTBtrcnoHS— BLsmifn 

OF   OFFBltSS— IirDIOnOBlfT. 

Where  one  is  on  trial  under  an  indictnent 
oontaining  two  counts,  in  one  of  which  be  ii 
charged  with  making  and  forging  a  certain  writ- 
ing and  receipt  with  intent  to  defraud  the  state 
of  Georgia  and  certain  persons  named,  and  ii 
the  other  with  tha  offense  of  forgery  in  uttering 
and  publishing  as  true  this  fake  and  fraudulent 
writing  and  receipt,  knowing  the  same  to  be 
falsely  and  fraudulently  made,  with  the  intent 
to  defraud  the  state  of  G^rgia  and  persom 
named,  it  is  error  to  instruct  the  jury  that  any 
person  who  shall  utter  or  publish  as  true  the 
nilse,  fraudulent,  forged,  altered,  or  oonnte^ 
felted  receipt  shall  be  punished  by  imprison- 
ment and  Ubor  in  the  penitentiary,  etc,  with- 
out further  instructing  the  jury  to  ttt  effect 
that,  to  authorize  a  conviction  of  this  offenae, 
the  defendant  must  have  uttered  and  published 
the  paper  as  true,  knowing  it  to  be  fraudulent, 
and  with  intent  to  injure  some  one— in  thii 
case  the  state  of  Georgia  or  certain  persom 
named  in  the  indictment. 

[Bd.  Note.— For  other  eases,  see  Forgery, 
Cent.  Dig.  II  124-128;  Dec.  Dig.  «=»4&1 

8.  CBiuni AL  liAW  43»806  —  Instbuotions  - 
BjcPSTmoN— Rbasonabui  Doubt. 

Where  the  law  as  to  the  burden  on  the 
state  to  convince  the  jurv  of  the  guilt  of  the 
accused  beyond  a  reasonable  doubt  is  given  in  . 
charge  by  the  judge  in  such  manner  as  to  ap- 
ply to  the  whole  case  and  indnde  everv  feature 
of  it,  it  is  not  necessary  that  he  shall  repeat 
such  instructions  in  connection  with  each  ref- 
erence he  makes  to  the  different  elements  con- 
stituting the  crime  charged,  or  in  connection 
with  each  reference  to  different  counts  in  the 
indictment,  or  in  connection  with  each  conten- 
tion of  the  state  or  the  accused,  or  in  connec- 
tion with  each  reference  made  to  evidence  ad- 
duced at  the  triaL 

[Bd.  Note.— For  other  oases,  see  Criminal 
Law,  Cent  Dig.  ||  1978,  1991;  Dec.  Dig.  «=» 

8oe.j 

Brror  from  Superior  Ooort^  Whitfield 
County;  A.  W.  Fits,  Judge. 

J.  W.  Raper  was  convicted  of  fdrgery,  and 
brings  error.    Reversed. 

W.  S.  Mann,  of  Dalton,  for  plaintiir  in  er- 
ror. Sam  P.  Maddoz,  SoL  Gen^  of  Dalton, 
for  the  State. 


WADB,J.  J.  W.Baper  was  indicted  in  two 
counts,  the  first  of  which  charged  the  offense 
of  forgery,  in  that  he  did*  on  a  day  named, 
"unlawfully  and  with  force  and  arms  fiUsely 
and  fraudulently  make  and  forgs  a  certain 
writing  and  receipt,  which  said  wilting  and 
receipt  is  in  the  following  words  and  figures^ 
to  wit,  that  Is  to  say:  'Received  of  J.  W. 
Raper  $11.72,  to  be  credited  on  tax  recdpt 
February  7,  1913.  J.  H.  Smith'— with  intent 
to  defraud  the  state  of  Georgia,  and  with 
intent  to  defraud  Whitfield  oounty,  and  with 
intent  to  defraud  the  estate  of  J.  H.  Smith, 
and  with  intent  to  defraud  the  securities 
upon  the  bond  given  by  J.  H.  Smith,  as  tax 
collector  of  Whitfield  county   [naming  the 
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said  BecuritleB],  contrary  to  the  l^ws  of  said 
state,"  eta  The  second  count  charged  the 
accused  with  the  offense  of  forgery,  for  that 
lie  did,  on  a  day  named,  *Mnlawfully  and 
with  force  and  arms  utter  and  publish  as  true 
the  following  false  and  fraudulent  writing 
and  receipt,  knowing  the  same  to  be  falsely 
and  fraudulently  made,  said  writing  and  re- 
ceipt being  in  the  following  words  and  fig- 
ures, to  wit,  that  is  to  say:  'Received  of  J. 
W.  Baper  911.72,  to  be  credited  on  tax  re- 
ceipt rfebruary  7,  1913.  X  H.  Smith*— with 
intent  to  defraud  the  state  of  Georgia*  the 
county  of  Whitfield,  the  estate  of  J.  H. 
Smith,  and  the  securities  on  the  bond  of 
J.  H.  Smith,  as  tax  collector  of  Whitfield 
county,**  naming  the  said  securities. 

The  first  count  was  based  on  section  281  of 
the  I*enal  Code,  and  the  precise  provisions 
of  section  231  on  which  the  first  count  was 
based  are  as  follows: 

"Whoever,  with  intent  to  defraud  the  state 
or  any  person,  shall  falsely  and  fraudulently 
make,  forge,  alter,  or  counterfeit:  •  •  •  W 
Any  deed,  will,  testament,  acquittance,  or  re- 
ceipt; *  *  *  shall  be  punished  by  imprison- 
ment and  labor  in  the  penitentiary,**  etc; 

fiectkm  232,  on  which  the  second  count 

was  based,  is  as  follows: 

**If  anv  person  shall  utter  or  publish  as  true 
any  of  the  false,  fraudulent,  forged,  altered,  or 
counterfeited  matters  mentioned  in  the  preced- 
ing section,  or  anv  indorsement  or  assignment 
ofL  any  bond,  writing  obligatory,  bill  of  exr 
change;  promissory  note,  or  order  for  money 
or  goods  or  other  thins  of  value,  with  intent  to 
defraud  the  state,  pubuc  officers,  courts,  or  per- 
sons authorised  as  aforesaid,  or  any  otiier  per- 
son, knowing  the  same  to  be  so  falsely  and 
firaudolently  made,  forged,  alterecL  or  counter- 
feited, he  shall  be  punished  bv  imprisonment 
and  labor  in  the  penitentiary,*^  etc. 

The  Jury  returned  a  general  verdict  of 
guilty,  with  a  recommendation  to  the  mercy 
of  the  court.  The  defendant  made  a  motion 
for  a  new  trial,  and  to  the  Judgment  over- 
ruling his  motion  he  excepted.  There  was 
evidence  tending  to  establish  the  guilt  of  the 
defendant  under  both  counts,  and  also  evi- 
dence tending  to  show  that  no  forgery  had 
been  committed ; .  and  since  there  was  suffi- 
cient evidence  to  support  the  verdict,  it  is 
unnecessary  to  recite  or  discuss  the  testi- 
mony. 

[1  ]  The  court  charged  the  Jury  as  follows: 

''^ere  are  two  counts  in  this  bill  of  indict- 
ment. One  charges  the  defendant  with  forging 
a  certain  tax  receipt,  and  the  other  charges 
him  with  uttering  as  true  the  receipt  alleged  to 
be  forged,  Imowing  it  to  be  a  forged  recdpt.** 

In  the  motion  for  a  new  trial  it  is  alleged 
tbat  this  charge  is  erroneous:  (a)  Because 
It  was  too  limited  and  narrow.  In  that  it 
''made  the  first  count  complete  it  the  receipt 
was  simply  a  forged  receipt,*'  and  failed  to 
tell  the  Jury  that  it  must  appear  that  the  re- 
ceipt was  signed  with  intent  to  defraud 
gome  one — that  is^  the  state,  or  persons  nam- 
ed in  the  indictment;  (b)  because  the  asser- 
tlim  made  by  the  court  as  to  the  second 
coQiit,  that  "the  other  charges  him  with  u^ 
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taring  as  true  the  receipt  alleged  to  be  f org 
ed,  knowing  it  to  be  a  forged  receipt," 
amounted  to  an  expression  of  an  opinion 
that  the  receipt  was  in  fiict  forged;  (c)  be- 
cause it  eliminated  from  the  second  count, 
as  it  did  from  the  first  count,  the  essential 
idea  that  the  act  charged  must  have  been 
done  with  Intent  to  defraud  some  one,  either 
the  state  or  the  persons  mentioned  In  the  In- 
dictment; (d)  because  it  submitted  merely 
the  question  whether  the  receipt  set  out  in 
the  indictment  was  forged,  and  authorized 
the  Jury  to  find  the  accused  guilty  on  either 
the  first  or  the  second  count,  irrespective  of 
intent  to  defraud  any  one;  and  (e)  because 
the  charge  was  "not  the  law.** 

It  appears,  from  an  examination  of  the  en- 
tire charge  of  the  court,  that  the  excerpt 
complained  of  in  this  ground  of  the  motion 
amounted  to  no  more  than  a  general  state- 
ment by  the  court  that  the  defendant  was  in- 
dicted under  two  counts,  one  charging  him 
with  forging  a  recdpt,  and  the  other  with 
uttering  as  true  the  receipt  alleged  to  be 
forged,  knowing  it  to  be  a  forged  instru- 
hient  There  was  no  attempt,  at  this  point, 
to  define  to  the  Jury  the  crime  of  forgery,  or 
to  explain  to  them  what  was  necessary  to 
constitute  forgery,  or  to  constitute  the  of- 
fense of  uttering  a  forged  instrument  Lat- 
er in  the  charge  the  court  attempted  to  in- 
struct the  Jury  specifically  as  to  the  essen- 
tial elements  which  must  be  shown  by  the 
prosecution,  in  order  to  warrant  the  con- 
viction of  the  defendant  under  either  count 
in  the  Indictment.  We  think,  therefore,  that 
it  is  enough  to  say  as  to  this  ground  that  it 
is  without  substential  merit  for  any  of  the 
reasons  assigned. 

In  the  next  ground  of  the  motion  for  a  new 

trial  it  is  contended  that  the  court  erred  in 

diarging  as  follows: 

'TThe  defendant  denies  the  alleged  forgerv,  but 
admits  having  gotten  the  receipt,  but  says  it  was 
not  a  f(»gery.  Therefore  he  pleads  not  guilty 
to  the  charge,  and  the  charge  and  the  plea  make 
the  issue  for  you  to  tiy  and  determine  by  your 
verdict.*' 

This  instruction  is  excepted  to  on  the  idea 
that  it  eliminates  everything  from  the  case 
except  the  question  whether  or  not  the  re- 
ceipt was  forged,  without  reference  to  wheth- 
er there  was  fraudulent  intent  on  the  part 
of  the  accused.  We  think  that  what  was  said 
as  to  the  preceding  ground  of  the  motion  for 
a  new  trial  applies  equally  here.  There  was 
no  request  In  writing  for  any  more  specific 
Instruction,  and  the  court  later  in  the  charge 
gave  a  definition  of  forgery,  and  sought  to 
inform  the  Jury  as  to  the  elemento  required 
to  convict  under  either  count 

[2]  In  the  third  ground  of  the  amendment 

to  the  motion  for  a  new  trial  it  is  contended 

that  the  court  erred  in  charging  the  Jury  as 

follows: 

'*ThiB  is  as  to  the  second  count:  If  any  per- 
son shall  utter  or  publish  as  true  any  of  the 
false,  fraudulent^  £orged»  altered*  or  counterfeit- 
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ed  matters  mentioned  In  the  preceding  section, 
he  shall  be  punished  by  labor  in  tbe  penitentiary 
for  not  less  than  four  nor  longer  than  ten  years. 

The  ground  of  exception  to  the  Instruction 
is  that  it  excludes  from  consideration  the 
necessity  for  determining  whether  the  de- 
fendant had  knowledge  of  the  false,  fraudu- 
lent, or  counterfeit  character  of  the  instru- 
onent,  and  also  of  the  Intent  with  which  the 
paper  was  uttered,  and  fails  to  instruct  the 
jury  that  the  uttering  must  be  with  intent  to 
defraud  some  one,  either  the  state  or  some 
of  the  persons  mentioned  in  the  bill  of  indict- 
ment From  an  examination  of  the  entire 
charge  it  appears  that  this  was  the  only  pre^ 
else  instruction  given  as  to  what  was  nece»- 
sary  to  constitute  the  crime  of  forgery  by 
uttering  and  publishing  as  true  the  ftOse, 
fraudulent,  forged,  altered,  or  counterfeited 
writing  referred  to  in  the  indictment  Sec- 
tion 232  of  the  Penal  Ck>de,  which  is  quoted 
above,  itself  declares  that  the  crime  of  ut- 
tering forged  certificates,  etc.,  is  committed 
where  such  "false,  fraudulent,  forged,  alter- 
ed, or  counterfeited  matters"  mentioned  in 
section  231  are  uttered  or  published  as  true 
"with  intent  to  defraud  the  state,  public 
officers,  courts,  or  persons  authorized  as 
aforesaid,  or  any  other  person,  knowing  the 
same  to  be  so  falsely  and  fraudulently  made, 
forged,  altered,  or  counterfeited." 

It  is  apparent  that  the  exception  taken  to 
this  excerpt  from  the  charge  of  the  court  is 
well  founded,  since  the  intent  in  uttering  is 
not  elsewhere  referred  to  In  the  charge,  and 
the  excerpt  complained  of  nowhere  suggests 
that  an  intent  to  defraud  the  state  or  some 
person  named  in  the  indictment  must  be  in- 
ferred by  the  jury  from  the  facts  or  circum- 
stances in  proof,  before  a  verdict  finding  the 
defendant  guilty  would  be  authorized;  nor  is 
^there  in  this  excerpt  or  elsewhere  in  the 
charge  any  suggestion  that  the  defendant 
must  have  knowledge  that  the  instrument  in 
question  had  been  falsely  and  fraudulently 
made,  forged,  altered,  or  counterfeited.  The 
indictment  charges  the  crime  as  defined  by 
the  statute,  but  this  excerpt  authorized  the 
Jury  to  convict  the  defendant  if  they  should 
find  that  he  had  uttered  or  published  as  true 
the  false,  forged,  altered  or  counterfeited  in- 
strument, regardless  of  what  his  intention 
may  have  been,  and  regardless  of  whether 
he  uttered  the  false  instrument  in  the  utmost 
good  faith,  believing  it  to  be  genuine,  or  did 
so  knowing  that  it  was  fraudulently  made, 
altered,  or  counterfeited. 

In  the  case  of  Ezzard  v.  State,  11  Ga.  App. 
30,  74  S.  E.  551,  this  court  held  that  a  verdict 
finding  a  defendant  "guilty  of  publishing  and 
passing  the  receipt  in  question,  knowing  it  to 
be  a  forgery,"  was  a  mere  nullity.  In  Steph- 
ens V.  State,  56  Ga.  604,  the  Supreme  Court 
said: 

"To  complete  the  offense  of  uttering  a  forged 
paper,  it  must  not  only  'be  publishM  as  true 
when  the  party  knows  it  to  be  fraudulent,  but 
also  with  mtent  to  injure  some  on^** 


In  Oouch  ▼.  State,  28  Ga.  367,  It  to  held 
that: 

"To  complete  the  offense  of  uttering  a  foi|;ed 
paper,  it  must  be  published  a8  trw«,  when  the 
party  knows  it  to  be  fraudulent,  and  with  intmt 
to  injure  somebody.  And  if  the  jury  failed  to 
find  this,  their  verdict  is  a  nullity,  upon  which 
no  judgment  can  be  awarded  but  one  of  aoquit- 

In  that  case  the  defendant  was  Indicted 
for  passing  a  forged  paper,  and  the  jury 
found  him  guilty  of  passing  a  rec^pt,  know- 
ing it  to  be  forged.    The  court  said: 

"To  complete  the  offense  the  Ck>de  requires,  not 
only  that  the  accused  should  pass  the  receipt, 
knowing  it  to  be  forged,  but,  also,  that  be  must 
pass  it  *a8  true,*  and  Svith  intent  to  defrand* 
somebody.  And  is  not  this  reasonable  and  ri^t? 
If  the  defendant  passes  the  paper  as  a  forged  in- 
strument, and  with  no  intent  to  injure  any  one^ 
whether  seriously  or  in  jest,  should  he  be  con- 
victed of  a  crime  and  imprisoned  in  the  peni- 
tentiary from  four  to  ten  years  ?*' 

If  a  verdict  finding  one  guilty  of  the  of- 
fense of  uttering  a  forged  paper  is  a  mere  nul- 
lity, as  held  in  the  Couch  Case,  supra,  where 
the  jury  fail  to  find  that  the  defendant  pub- 
lished the  forged  paper  as  true,  knowing  it  to 
be  fraudulent,  and  with  the  intent  to  defraud 
some  one,  it  follows  as  a  logical  conclusion 
that  in  failing  to  instruct  the  jury  that,  in 
order  to  establish  guilt  under  a  count  charg- 
ing the  accused  with  uttering  or  publishing 
as  true  the  false,  fraudulent,  forged,  altered, 
or  counterfeited  instrument,  an  Intent  to  de- 
fraud the  state  or  the  persons  named  in  the 
Indictment  must  be  shown,  and  that  it  must 
appear  that  the  defendant  uttered  or  publish- 
ed the  fraudulent  instrument,  knowing  the 
same  to  be  fraudulently  made,  altered,  or 
conterfeited,  the  Judge  eliminated  from  the 
consideration  of  the  jury  two  of  the  neces- 
sary elements  constituting  the  offense  as  de- 
fined by  the  statute.  Since  it  appears  that 
nowhere  else  in  the  charge  was  this  error 
corrected,  or  a  precise  and  correct  definition 
given  of  the  offense  of  forgery  by  uttering  or 
publishing  a  false,  fraudulent,  or  counterfeit- 
ed instrument,  it  must  be  conceded  that  the 
error  was  material,  for  it  deprived  the  Jury 
of  the  right  to  consider  the  intent  prompt- 
ing the  accused  to  utter  the  fraudulent  in- 
strument, *  and  authorized  them  to  convict 
the  defendant  without  first  determining  from 
the  evidence  that  the  uttering  or  publishing 
had  been  with  knowledge  on  his  part 

[3]  It  to  complained  that  the  court  ttred 
in  failing  to  instruct  the  Jury  that,  befbre 
they  could  convict  the  defendant  on  the  first 
count  in  the  indictment,  they  must  beliefve^ 
beyond  a  reasonable  doubt,  that  the  receipt 
was  falsely  and  fraudulently  made^  with  In- 
tent to  defraud  some  of  the  persons  named 
in  the  bill  of  indictment  Tfye  next  jgroimd 
raises  the  same  point  as  to  the  Instructloii 
in  regard  to  the  second  count  in  the  indict- 
ment As  to  both  of  these  grounds  it  to  sof- 
fident  to  say  that  it  was  not  necessary  tbat 
instructions  on  reasonable  doubt  should  be 
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gtven  specifically  as  to  each  Item  of  evidence 
adduced,  or  as  to  each  element  Involyed  in 
the  crime  as  charged  in  the  two  counts  of 
the  indictment,  or  as  to  ea(^  count  in  the 
indictment  Itself;  for  the  court  gave  a  gen- 
eral Instruction  to  the  jury  to  the  effect  that 
they  were  not  authorized  to  convict  the  de- 
fendant unless  they  found  him  guilty  as  al- 
leged in  the  indictment  beyond  a  reasonable 
doubt,  and  In  that  connecti6n  fuUy  and  cor- 
rectly instructed  them  on  the  law  as  to 
reasonable  doubt 

It  is  complained  that  the  court  erred  in 
charging  the  jury  as  follows : 

"As  to  the  evidence  of  good  character,  I  charge 
you  that  is  a  substantive  fact  you  may  consider, 
along  with  the  other  evidence  in  the  case.  I 
charge  you  that,  when  the  guilt  of  the  defend- 
ant is  made  to  appear  to  the  satisfaction  of  the 
Jury,  it  would  be  your  duty  to  convict  him,  re- 
gardless of  the  character  he  may  bear;  but  the 
jury  has  a  right  to  consider  his  good  character, 
not  merely  when  his  guilt  is  doubtful  under  the 
other  evidence  in  the  case,  but  when  such  testi- 
mony of  good  character  may  itself  generate  a 
doubt  of  the  defendant's  gnUt" 

It  is  contended  that  this  was  error:  (a) 
Because  it  authorized  the  jury  to  convict  the 
defendant  if  his  guilt  appeared  to  their  satis- 
faction, and  not  to  the  exclusion  of  a  reason- 
able doubt;  (b)  because  the  jury  were  not 
thereby  instructed  that  it  was  their  duty  to 
consider  the  evidence  as  to  the  good  char- 
acter of  the  defendant,  while  at  the  same  time 
instructing  them  that,  if  his  guilt  appeared 
to  their  satisfaction,  it  would  be  their  duty 
to  convict  htm,  regardless  of  the  character 
lie  bore,  and  it  is  insisted  that  the  language 
used  as  to  the  duty  of  the  jury  to  the  defend- 
ant was  not  as  favorable  to  him  as  to  the 
state.  It  is  Insisted  in  the  next  ground  that 
the  court  erred  in  the  following  charge: 

"Now,  gentlemen,  you  take  all  the  facts  and 
eircnmstances  proven  in  the  case,  along  with  the 
statement  of  the  defendant,  giving  it  such  weight 
as  you  think  proper,  and  also  with  the  record 
evidence  you  will  have  out  with  you ;  consider  it 
all  together,  and  determine  whether  or  not  the 
defendant  be  guilty^  either  on  the  first  count  or 
second  count,  or  either,  as  you  may  determine 
the  facts." 

It  la  alleged  that  this  Instruction  excluded 
from  the  jury  all  consideration  of  the  evi- 
dence as  to  the  good  character  of  the  defend- 
ant. It  is  enough  to  say  In  regard  to  these 
last  two  grounds  of  the  motion  for  a  new  trial 
that  the  reference  to  the  duty  of  the  jury 
to  convict,  and  the  inaccuracy  in  instructing 
the  jury  that  they  might  convict  if  the  guilt 
of  the  accused  Is  made  to  appear  to  th^r 
"satisfaction,"  regardless  of  his  character, 
are  doubtless  mere  accidental  verbal  errors, 
which  will  be  corrected  on  the  next  trial. 

For  the  reasons  assigned  In  the  discussion 
of  the  third  ground  of  the  amendment  to  the 
xnotion  for  a  new  trial,  the  judgment  refus- 
ing the  motion  for  a  new  trial  is  reversed. 

Judgment  reversed. 

BBOYLES,  J.,  not  presiding. 


(75  W.  Va.  659) 

H.  O.  POWELL  MUSIC  CO.  v.  PARKERS- 
BURG  TRANSFER  &  STORAGE  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  16,  1916.) 

fSifUahui  htf  t^  Court,) 

1.  Baiucent  ^=»14r~DuT7  or  Baiixb— Pbo- 

TISCTION  OF  PiM)PEBTT— "OBDINABT  CABE."    . 

A  bailee  for  hire  must  exercise  ordinary 
care  for  the  protection  of  the  property  in  hte 
custody;  that  is,  such  care  as  prudent  men 
would  ordinarily  use  toward  their  own  under 
similar  circumstances. 

[Ed.   Note.~-BV>r  other  cases,   see   Bailment, 
Cent  Dig.  ||  45-65 ;  Dec.  Dig.  «=s>14. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ordinary  Care.] 

2.  Bailment  ^s»83— Action  Against  Bail- 
E»— Obdinabt  Oabb— Question  tob  Jubt. 

In  an  action  for  damages  based  on  the  fail- 
ure of  a  bailee  to  use  ordinary  care,  the  ques- 
tion whether  such  care  was  used  is  usually  one 
for  the  jury  under  all  the  circumstances  of  the 
case. 

[Ed.   Note.^For  other  cases,  see   Bailment, 
Cent  Dig.  {  56;  Dec.  Dig.  «s»3d.] 

8.  Bailicent  ^3>11— Loss  ot  6ood»— Pbozi- 
iCATE  Cause. 

Where  goods  in  bailment  are  lost  in  an  un- 
precedented flood,  if  the  exercise  of  ordinary 
care  on  the  part  of  the  bailee  would  have  saved 
them,  not  the  act  of  God  but  a  failure  to  use 
such  care  is  the  proximate  cause  of  the  loss. 

[Ed.  Note.— For  other   cases,  see  Bailment, 
Cent  Dig.  {|  33-36 ;  Dec.  Dig.  <d=s>ll.] 

4.  Tbial  ^s»296— iNSTBUOnoNS— Cxtbb  of  Bb- 

BOB. 

Incompleteness  in  one  instruction  may  be 
cured  by  another,  where  they  are  not  inconsist- 
ent with  each  other. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
D^.  H  705-718,  715,  716,  718;   Dec  Dig.  «=» 

5.  Tbial  ^3»232— Inbibuotion»— Ibbelxvant 
Matebb. 

Irrelevant  matter  in  an  instruction,  not  of 
the  character  to  mislead,  will  not  vitiate  the  in- 
struction if  it  is  otherwise  suflldent 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  624,  526;   De&  Dig.  <8s»232.] 

6.  Tbial  ^=»260—Instbuotions— Repetition. 

WHere  InstructionB  already  s^ven  cover  the 
entire  case  and  properly  submit  it  to  the  jury, 
the  court  may  refuse  other  proposed  instruc- 
tions which  would  not  further  aid  the  jury  in 
reaching  a  verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  651-659;   Dec.  Dig.  <8=»260.] 

7.  Bailment  ^=»11— Dutt  of  Baile]&— Cabb 
Requibed. 

The  care  which  a  bailee  takes  of  Ms  ovni 
property  is  not  a  standard  of  his  legal  duty  to- 
ward Uie  property  of  the  bailor. 

[Ed.   Note.— For  other  cases,    see   Bailment, 
Cent  Dig.  {{  33-36;   Dec.  Dig.  «=s>ll.] 

a  Bailiobnt  ^=»32— Loss  or  Pbopebtt— Dam- 
ages. 

Where  the  property  has  been  totally  lost  by 
the  negligence  of  tlie  bailee,  a  proper  measure 
of  the  damages  is  the  fair  value  of  the  property 
to  the  bailor  at  the  time  and  place  of  the  loss. 

[Ed.   Note.— For  other  cases,   see  Bailmentt 
Cent  Dig.  §§  60,  133 ;   Dec.  Dig.  <©=»32.3 
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Hrror  to  Circuit  Court,  Wood  County. 

Action  by  the  H.  C.  Powell  Music  Com- 
iwny  against  the  Pafkersburg  Transfer  ft 
Storage  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Merrick  ft  Smith,  of  Parkersburg,  for 
plaintiff  In  error.  V.  B.  Archer,  of  Parkers- 
burg, for  defendant  In  error.  • 

ROBINSON,  P.  Twenty  pianos  stored  by 
plaintiff  In  defendant's  warehouse  at  Par- 
kersburg were  caught  by  the  waters  of  an 
unprecedented  flood  in  the  Ohio  Rlyer.  In 
this  action,  upon  the  diarge  that  the  pianos 
were  wholly  lost  to  plaintiff  by  reason  of  the 
failure  of  defendant  to  ezerdse  ordinary 
care  to  protect  the  property,  plaintiff  has 
reooTered  a  Judgment  for  $8,600.00,  from 
which  defendant  brings  error. 

As  grounds  of  the  general  assignment  that 
the  court  erred  in  refusing  to  set  aside  the 
verdict  of  the  Jury  and  grant  a  new  trial.  It 
is  submitted:  (1)  That  the  rerdict  was  con- 
trary to  law  and  the  OTldence;  (2)  that  the 
court  erred  in  the  giving  and  refusing  of 
Instructions;    and  (3)  that  the  verdict  was 


[1]  Defendant,  by  taking  plaintiff's  goods 
into  its  warehouse,  at  a  fixed  compensa- 
tion for  the  storage  furnished,  became  a 
bailee  for  hire.  This  relation  Imposed  the 
legal  duty  on  defendant  to  use  such  care  to 
protect  the  property  as  prudent  men  would 
ordinarily  use  toward  their  own  under  simi- 
lar circumstances.  Defendant  was  a  ware- 
houseman bj  trade.  In  the  pursuit  of  that 
trade  it  took  plaintiff's  goods  for  keeping. 
It  thereby  assumed  to  use  ordinary  care  for 
their  protection.  "Ordinary  care  means  such 
care  as  ordinarily  prudent  men,  as  a  class, 
would  exercise  in  caring  for  their  own  prop- 
erty under  like  circumstances,  or,  as  it  has 
sometimes  been  expressed,  when  applied  to 
such  bailees  as  make  a  business  of  keeping 
property  for  hire,  as  depositaries  or  ware- 
housemen, that  degree  of  care  and  diligence 
which  may  reasonably  be  expected  from  or- 
dinarily prudent  persons  under  similar  dr- 
cumstanoes,  or  that  which  business  men,  ex- 
perienced and  faithful  in  the  paMcular  de- 
partment, are  accustomed  to  exercise  when 
in  the  discharge  of  their  duties."  8  R.  O.  In 
07.  Whether  defendant  exercised  ordinary 
care  under  all  the  circumstances  of  this  case 
was  a  question  for  the  Jury  to  solve.  Their 
finding  that  defendant  did  not  use  such  care 
was  a  warranted  deduction  from  the  evi- 
dence. 

[2]  It  is  true  that  the  flood  was  not  expect- 
ed to  rise  to  the  unprecedented  height  that 
it  did.  But  it  appears  that  the  river  rose 
gradually  and  steadily,  and  at  last,  despite 
all  prediction^,  gave  gradual  and  steady 
warning  that  it  was  exceeding  all  previous 
reoorda  By  its  going  higher,  It  gave  notice 
that  It  might  still  go  higher.  Thus  the  gauge 
of  danger  continued  to  rise.    In  the  face  of 


all  this,  could  defendant  blamelessly  take  no 
steps  to  remove  plaintiff's  goods  to  the  next 
floor  of  the  building,  where  It  is  conceded 
there  was  ample  room  for  them,  and  to  which 
it  was  proved  they  could  have  been  removed 
beyond  danger  of  injury?    What  would  pni- 
dent  men  do  under  similar  circumstances? 
Of  course,  time,  place,  drcumstances,  all  ^- 
tered  into  the  question.    But  considering  all 
these  the  Jury  said  that  ordinary  care  prompt- 
ed a  removal  of  the  goods  to  the  higher  floor. 
That  flndlng  is  not  contrary  to  the  evidence: 
The  Jury  were  entitled  to  take  Into  consider- 
ation the  character  of  the  prc^^erty  of  whldi 
defendant  was  the  custodian,  the  threaten- 
ing danger  thereto  by  the  onrlsing  flood,  the 
sufficiency  or  insufficiency  of  notice  which 
the  same  gave  defendant  for  action,  the  op- 
portunities for  defendant  to  meet  the  ex- 
igencies of  the  occasion  or  the  want  of  the 
same,  and  other  pertinent  matters.     Out  of 
all  these  the  Jury  have  said  that  the  exer- 
cise of  ordinary  care  by  defendant  under  all 
the  circumstances  confronting  It  would  have 
saved  the  pianos.    Whether  or  not  care  was 
exercised  by  a  bailee  is  generally  a  qnestioa 
for  the  determinatiim  of  the  jury.    Piurtlcii- 
larly  was  it  so  here,  in  view  of  the  conflicting 
facts   and   circumstances  from    whidi   the 
question  had  to  be  determined.   And  who  are 
better  qualified  to  determine  such  a  question 
than  average  men,  schooled  In  the  affairs 
and  exigencies  of  ordinary  life? 

[3]  As  the  Jury  have  determined  the  tect.  It 
was  the  failure  of  defendant  to  use  ordi- 
nary care,  not  the  act  of  God  In  sending  the 
unprecedented  flood,  that  brought  the  loss  to 
plaintiff.  The  flood  was  the  remote  cauae  of 
the  loss;  the  negligence  of  defendant  the 
proximate  cause.  If  ordinary  human  fore- 
sight, pains  and  care  had  been  used,  the  loss 
would  hf(ve  been  prevented  regardless  of  the 
flood.  Defendant  can  not  charge  the  flood 
with  that  whi6h  it  could  have  prevented.  At- 
kinson V.  Bailway  Co.,  82  S.  HL  602l 

There  is  no  appreciable  evidence  in  the 
case  sustaining  the  argument  of  defendant 
that  plaintiff  itself  was  responsible  for  the 
care  of  the  property.  No  contract  of  bail- 
ment ai^^ears  but  an  Implied  one  arising 
from  the  delivery  of  the  property  to  defend- 
ant for  storage  in  the  warehouse.  We  have 
observed  the  legal  obligation  arising  frcnn 
such  relation.  No  special  contract  affecting 
or  modifying  the  ordinary  relation  of  bailor 
and  bailee  for  mutual  beneflt  Is  proved.  Nor 
does  the  evidence  sustain  the  argument  that 
plaintiff  undertook  to  protect  the  property 
from  the  flood,  and  thereby  released  defend- 
ant of  its  duty  in  that  regard.  It  conclusive- 
ly appears  that  plaintiff  relied  on  defoidant 
to  fulfil  the  legal  duty  resting  on  it  as 
bailee.  Until  plaintiff  had  notice  that  de- 
fendant would  not  fulfil  its  legal  duty  to 
use  ordinary  care,  plaintiff  could  rest  on  de- 
fendant's fulfillment  of  diat  duty.  Plain- 
tiff had  no  such  notice  until  it  was  too  late 
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to  do  anything  ayalling  to  sa^e  the  proper- 
ty.   All  this  la  practically  nncontroverted. 

The  inatmctiona  given  fairly  covered  the 
caae  and  properly  anbmltted  the  law  applica- 
ble to  it  The  first  three  given  at  the  request 
of  plaintiff  submitted  to  the  Jury  the  deter- 
mination of  the  question  whether  defendant 
exercised  ordinary  care  under  the  circum- 
stances of  the  occasion,  and  whether,  if  there 
was  failure  on  the  part  of  defendant  to  use 
such  care,  that  failure  was  the  proximate 
cause  of  the  loss  of  the  property.  These  in- 
structions together  with  one  given  for  de- 
flendant  plainly  and  completely  submitted  to 
the  Jury  the  very  question  on  which  the  de- 
termination of  liability  turned — whether  de- 
fendant caused  the  loss  by  failure  to  exercise 
ordinary  care  under  all  the  circumstances. 
We  do  not  find  them  susceptible  to  the  crit- 
icism made  by  defendant's  counsel. 

[4]  The  fourth  Instruction  for  plaintiff  was 
one  pertelning  only  to  the  measure  of  dam- 
ages, as  we  view  it  Read  by  itself  it  would 
perhai)8  be  erroneous  for  incompleteness. 
But  it  was  expressly  conditioned  on  the 
Jury's  finding  from  the  evidence  that  plain- 
tiff was  entitled  to  recover.  Thus  the  other 
instructions  which  preceded  it  and  prescrib- 
ed the  rule  by  which  plaintiff  might  be  found 
entitled  to  recover,  were  brought  into  and 
made  a  part  of  this  one.  It  virtually  told  the 
jury  that  If  by  the  preceding  instructions  the 
case  was  for  plaintiff  because  they  found  de- 
fendant had  not  used  ordinary  care,  then  the 
measure  of  damages  was  the  injury  which 
the  evidence  showed  the  pianos  to  have  sus- 
tained by  the  flood  from  which  defendant 
negligently  failed  to  remove  them.  Then  the 
instruction  defined  the  measure  of  damages 
in  case  the  injury  amounted  to  a  total  loss 
of  the  pianos.  It  told  the  Jury  that  If  they 
should  find  from  the  evidence  that  the  pia- 
nos were  destroyed  by  the  flood,  plaintiff 
was  entitled  to  recover  the  fair  market  value 
of  the  same  at  the  time  and  place  where 
they  were  destroyed.  Defendant  submlta 
that  this  told  the  Jury  that  plaintiff  was  en- 
titled to  recover  in  any  event  if  they  found 
that  the  pianos  were  caught  by  the  flood. 
But  we  have  observed  that  the  preceding  in- 
structions told  the  Jury  that  plaintiff  could 
only  recover  in  case  defendant  had  failed  to 
exercise  ordinary  care.  Surely  there  could 
be  no  misunderstanding  on  the  i>art  of  the 
Jury  as  to  what  this  last  instruction  meant 
They  were  intelligent  enough  to  know  that 
It  was  not  intended  to  change  the  rule  of  lia- 
bility steted  in  the  instructions  which  preced- 
ed it  The  want  of  ordinary  care  as  an  es- 
sential to  liability  had  been  plainly  prescrib- 
ed to  the  Jury.  Incompleteness  In  one  Ip- 
stmction  may  be  cured  by  another,  where 
Uiey  are  not  inconsistent  with  each  other. 
State  V.  Cottrim  62  W.  Ya.  363,  43  S.  B.  244; 
State  V.  Dodds,  54  W.  Ya.  289,  46  S.  IL  'JQS. 
This  last  instruction  was  entirely  consistent 
^ritb  tliose  that  preceded  il»  and  wherein  it 


was  incomplete,  they  sufficiently  added  to  it 
and  made  it  clear. 

[S]  Another  criticism  of  the  instruction  to 
which  we  have  last  referred  is  that  it  be- 
gins with  the  sentence: 

*The  court  Instracts  the  Jury  that  from  the 
evidence  in  this  case  the  plaintiff  is  entitled  to 
prosecute  this  suit" 

We  do  not  quite  appredato  Hue  necessity 
and  purpose  of  this,  but  we  deem  it  harm- 
le8&  We  must  assume  that  the  Jury  knew 
that  there  was  a  difference  between  being 
entitled  to  prosecute  a  suit  and  being  entitled 
to  recover  therein.  Moreover,  the  very  next 
sentmce  in  the  instruction  told  the  Jury  that 
only  firom  the  evidence  could  they  find  wheth- 
er plaintiff  was  entitled  to  recover.  Irrtie- 
vant  matter  in  an  instruction  not  of  the 
character  to  mislead,  will  not  vitiate  the 
instructioa  if  it  is  otherwise  sufficient 

[0]  The  court  gave  only  two  of  the  four- 
teen Instmctlons  asked  by  defiendant  We 
do  not  find  that  defendant  was  prejudiced  by 
the  court's  ruling  in  this  particular.  The 
two  instructions  given  presented  the  proper 
theories  of  the  case  to  which  defendant  was 
entitled.  Taken  with  those  given  for  plain- 
tiff the  law  of  the  case  was  fairly  and  im- 
partially covered.  Though  one  or  more  of 
the  refused  instmctlons  might  properly  have 
been  given,  other  instructions  given  suffi- 
ciently submit  the  same  substence  and  there 
is  no  error.  Where  instructions  already 
given  cover  the  entire  case  and  properly  sub- 
mit it  to  the  Jury,  the  court  may  refuse  oth- 
er proposed  instructions  which  would  not 
further  aid  the  Jury  in  reaching  a  verdict 
7  Bnc  Dig.  Ya.  ft  W.  Ya.  R^k  742. 

Defendant  says  it  was  entitled  to  ito  pro- 
posed instructions  that  the  burden  of  proof 
rested  on  plaintiff  to  show  that  defendant 
was  negligent  Plaintiff  assumed  the  prov- 
ing of  defendant's  negligence,  whether  legal- 
ly obligated  to  do  so  or  not  Therefore,  say- 
ing to  the  Jury  that  the  proving  of  nes^i- 
gence  was  <m  plaintiff  seems  unimportent 
As  the  case  presented  itsi^  the  material  in- 
quiry was  whether  failure  on  the  part  of 
defendant  to  use  ordinary  care  am^eared  by 
a  preponderance  of  the  evidence.  One  of  the 
instructions  given  for  defendant  told  the 
Jury  that  there  must  be  such  a  showing. 
This,  on  the  principle  hereinbefore  mention- 
ed, was  sufficient 

The  evidence  did  not  warrant  the  giving 
of  instructions  embracing  the  questions 
whether  the  pianos  remained  in  the  care  of 
plaintiff,  and  whether  plaintiff  had  notice 
of  the  danger  in  time  to  protect  the  property 
itself. 

[7]  The  fact  that  some  of  defendant's  own 
property  located  on  the  same  floor  with  the 
pianos  was  injured  by  the  flood  was  not 
proper  as  a  standard  on  the  question  whether 
defendant  used  ordinary  care  to  protect  plain- 
tiff's property,  and  the  instructions  on  this 
line  were  properly  refused.  Defendant  may 
have  neglected  Us  own  property*   It  may  not 
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have  acted  the  XMurt  of  prudent  men  as  to  its 
own.  Not  how  defendant  treated  its  prop- 
erty, but  how  ordinarily  prudent  men  would 
have  treated  theirs  was  the  proper  criterion. 
It  is  certainly  not  reasonable  to  say  that  a 
warehouseman  may  reduce  his  liability  for 
the  goods  of  others  which  are  entrusted  to 
him  by  simply  neglecting  his  own.  There 
was  a  marked  dlif erence  in  the  character  of 
defendant's  property  from  that  of  plaintiff. 
The  question  was  not  \^hat  defendant  did 
to  saye  its  feed,  but  what  prudent  men  would 
have  done  to  save  plaintiff's  delicate  and 
valuable  pianos.  For  all  we  know,  if  the 
property  of  defendant  had  been  pianos,  it 
would  haye  acted  differently  toward  the 
same.  "What  a  warehouseman  chooses  to 
do  with  his  own  property  or  what  risks  he 
may  assume  in  connection  therewith,  is  not 
the  test  of  his  legal  obligation  to  the  prop- 
erty of  the  bailor."  Carolina  Rice  Co.  v. 
West  Point  mu  Co.,  08  S.  C.  476,  82  S.  B. 
679. 

[8]  Defendant's  proposed  instruction  as  to 
the  measure  of  damages  was  too  limited. 
Merely  what  it  would  cost  to  replace  the 
pianos  was  not  a  proper  measure.  In  such  a 
case  as  this  the  measure  should  be  the  fair 
value  of  the  property  to  plaintiff  at  the  time 
and  place  of  the  loss.  1  Sedgwick  on  Damages 
(9th  Ed.)  sec  248a.  It  takes  that  to  com- 
pensate the  owner.  Into  the  ascertainment 
of  such  value  other  elements  than  what  it 
would  cost  to  replace  the  property  must  neces- 
sarily in  most  cases  enter.  Suydam  v.  Jen- 
kins, 3  Sandf.  (N.  Y.)  614. 

The  verdict  was  not  excessive.  The  jury 
seem  to  have  fixed  a  fair  standard  for  the 
loss.  From  the  evidence  they  were  warrant- 
ed in  finding  that  the  pianos  were  a  total 
loss  and  in  returning  that  it  would  take  the 
amount  of  the  verdict  to  make  plaintiff  whole 
in  the  premises.  The  evidence  sufficiently 
proves  that  the  pianos  were  fairly  worth  to 
plaintiff  the  sum  of  thirty-five  hundred  dol- 
lars at  the  time  and  place  of  the  loss. 

There  has  been  a  fair  trial  on  the  whole 
case.  The  judgment  n^ist  stand.  An  or- 
der will  be  entered  affirming  it 


(75  W.  Va.  714) 

W.  M.  RITTER  DUMBER  CO.  v.  DOWB  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  23,  1816.) 

(SyUahuM  hy  the  Oowri,) 

1.  Tbtjsts  ^s»1()4— Implied  Tbttst— Advxbsi 
Claimants— Sale  of  Timber. 

There  ia  no  such  relation  between  adverse 
bona  fide  claimants  of  title  to  land  as  will  raise, 
for  the  benefit  of  the  true  owner,  an  implied 
trust  in  the  contract  price  of  timber  sold  from 
the  land  by  the  other  claimant  while  in  pos- 
session, though  the  latter  took  title  pending  an 
action  of  ejectment  by  which  the  title  of  the 
true  owner  was  afterwards  established. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §  155;   Dec.  Dig.  <8=»104.] 


2.  Injunction  ^=»16—GBonNDs— Remedy  ax 

Law. 

Where  there  is  plain,  complete   and  ade- 
quate remedy  at  law,  equity  refuses  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  t  15;    Dec.  Dig.  ^=8>16.} 

Appeal  from  Circuit  Court,  McDowell 
County. 

Bill  by  the  W.  M.  Hitter  Lumber  Company 
against  Bt.  L.  Lowe  and  others.  From  decree 
for  the  defendant  named,  plalntifT  appeals. 
Modified  and  affirmed. 

Cook,  Litz  &  Harman,  of  Welch,  for  appel- 
lant Strother,  Taylor  &  Taylor,  of  Welch, 
for  appellee  Lowe. 

ROBINSON,  P.  We  are  of  opinion  that 
the  bill  was  properly  dismissed.  This  is  not 
a  case  for  the  jurisdiction  of  equity. 

King  claimed  title  to  land  known  as  the 
Monteville  Hunt  tract,  in  Buchanan  County, 
Virginia,  title  to  which  was  also  claimed  by 
Hunt  In  the  Circuit  Court  of  the  United 
States,  the  former  recovered  a  judgment  in 
ejectment  against  the  latter,  by  default  Up- 
on scire  facias  proceedings  for  execution  on 
the  judgment,  certain  issues  were  made  and 
determined,  resulting  in  the  award  of  a  writ 
of  possession  to  put  Hunt  out  of  possession 
of  the  land.  A  writ  of  error  was  prosecuted 
therefrom  to  the  Circuit  Court  of  Appeals, 
which  affirmed  the  judgment  Pending  all 
this  litigation,  extending  over  a  period  tA 
several  years.  Hunt  conveyed  his  claimed  ti- 
tle to  Kroll,  who  conveyed  the  same  to  Lowe. 
The  latter  sold  the  timber  on  the  premises  to 
Walker  and  the  Hurricane  Lumber  Company. 
They  cut,  manufactured,  and  removed  the 
same.  But  they  did  not  pay  Lowe  the  pur- 
chase price  agreed  upon. 

After  the  judgment  in  the  ejectment  suit 
had  been  affirmed,  Lowe  sued  Walker  and  the 
Hurricane  Lumber  Company  for  the  purchase 
price  of  the  timber  sold  them,  by  an  action  in 
assumpsit  in  the  Circuft  Court  of  Buchanan 
County,  Virginia,  and  recovered  a  judgment 
in  the  premises.  Later,  upon  writ  of  error, 
the  judgment  was  affirmed  by  the  Supreme 
Court  of  Appeals  of  Virginia.  Lowe  then 
brought  an  action  on  the  appeal  and  super- 
sedeas bond  and  was  prosecuting  the  same 
when  the  suit  which  we  have  under  review 
was  instituted. 

The  present  suit  la  by  the  Rltter  Lumber 
Company,  which  took  a  conveyance  of  the 
King  title  to  the  land,  pending  the  litigation 
in  ejectment  to  which  we  have  referred.  Tbe 
bin  prays  that  Lowe  be  enjoined  from  fu^ 
ther  proceeding  by  his  action  on  the  bond 
to  collect  the  purchase  price  of  the  timber 
which  he  sold  to  Walker  and  the  Hurricane 
Lumber  Company,  and  that  the  money  due 
from  the  last  named  parties  be  decreed  to  it 
So  plaintiff  herein  claims  in  equity  the  prloa 
which  Walker  and  the  Hurricane  Lumber 
Company  agreed  to  pay  Lowe  for  the  timber. 
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The  bill  alleges  that  Lowe  is  insolyent  This, 
however,  Is  denied  by  the  answer,  and  not  a 
word  of  proof  in  that  regard  appears.  There 
is  no  charge  that  Walker  and  the  Hurricane 
Lamber  Company  are  insolvent  It  in  no 
wise  appears  that  a  recovery  at  law  for  a 
trespass  in  taking  the  timber  from  the  land 
would  be  unavailing. 

[1]  Plaintiff's  theory  is  that  the  Judgment 
in  ejectment  establishes  its  title  to  the  land, 
and  that  therefore  it  may  waive  the  trespass 
and  claim  the  contract  price  of  the  timber 
cut  and  removed.  But  it  does  not  appear 
that  plaintiff's  title  was  finally  established 
by  such  a  Judgment  at  the  time  the  timber 
was  taken  away.  When  the  Hunt  claim  of 
title  was  conveyed  to  Lowe,  the  title  was  still 
being  litigated  in  the  ejectment  suit  For  all 
that  is  shown,  this  conveyance  by  Hunt  was 
in  absolute  good  faith — in  reliance  on  a  bona 
fide  claim  of  title.  He  was  contesting  the 
validity  of  the  default  Judgment  in  eject- 
ment, evoi  to  the  last  resort  The  timber 
was  cut  and  removed  while  the  litigation  in 
ejectment  was  still  pending  on  appeal — while 
Hunt,  or  his  vendees,  were  still  maintaining 
his  tittle  in  the  ejectment  suit 

Stunt  conveyed  to  KroU,  and  the  latter  to 
Lowe,  a  title  adverse  to  that  of  plaintiff. 
Under  this  adverse  title  Lowe  sold  the  timber 
to  Walker  and  the  Hurricane  Lumber  Com- 
pany and  put  them  into  possession.  Later  it 
was  settled  by  the  ejectment  suit  that  plain- 
tiff's title  is  superior.  Then,  is  plaintiff  in 
equity  entitled  to  the  unpaid  purchase  price 
from  the  purchasers  of  the  timber?  If  plain- 
tiff is  80  entitled,  the  incidental  reUef  asked 
by  way  of  injunction  against  Lowe's  further 
prosecution  of  his  action  is  perhaps  pertinent 

But  we  fail  to  see  any  equity  that  plaintiff 
has  in  the  fund.  It  arises  out  of  no  privity, 
contractual  relation,  trust,  confidence,  or 
fraud,  whereby  equity  may  declare  it  to  be 
plaintiff's.  It  plainly  arises  out  of  an  ad- 
verse claim  of  title.  Lowe,  in  selling  to 
Walker  and  the  Hurricane  Lumber  Company, 
and  they  in  the  removal  of  the  timber,  were 
not  dealing  with  the  estate  as  plaintiff's,  but 
with  it  as  their  ownr-«t  arm's  length  with 
I^alntiff.  Thej  were  guilty  of  no  conversion 
d  plaintifrs  property,  for  they  in  good  faith 
claimed  it  as  their  own,  adversely  to  plaintiff. 
They  were  in  no  such  relation  to  plaintiff,  or 
to  plaintiff's  vendor,  that  an  implied  trust 
would  arise  in  t&vOT  ot  plaintiff.  The  pur- 
chase price  of  the  timber  did  not  grow  out  of 
plaintiff's  title.  It  has  no  such  connectloa 
therewith  that  plaintiff  may  impress  it  with 
an  tmphed  trust  It  grew  out  of  that  which 
was  distinct  from,  and  at  war  with,  plaintiff's 
claim  to  the  land.  It  grew  out  of  an  ad- 
Terse  daim.  Since  it  so  arose,  what  breach 
ot  duty  to  plaintiff,  what  relation,  or  other 
equitable  consideratton,  clothes  it  with  a 
trust  in  plaintifTs  flavor? 

It  is  suggested  that  Lowe  and  his  vendees 
of  the  timber  were  purchasers  pendente  lite. 


True,  they  purchased  whUe  the  ejectment 
suit  was  pending.  But  what  equity  in  favor 
of  plaintiff  grows  out  of  that?  That  amounts 
to  no  more  than  a  matter  of  law  whereby  de- 
fendants lost  title  to  the  land  by  the  Judg- 
ment against  Hunt  Defendants'  relation  to 
plaintiff  as  pendente  lite  purchasers  was  not 
established  until  after  they  had  dealt  with 
the  property  in  good  faith  as  their  own  and 
as  in  no  way  belonging  to  or  connected  with 
plaintiff  or  its  vendor.  The  rule  of  a  pur- 
chase pendente  lite  will  at  law  put  them  out 
of  possession  of  the  land.  It  wUl  assist 
plaintiff  in  an  action  for  a  trespass  thereto. 
But  it  can  not  relate  back  and  make  defend- 
ants trustees  for  plaintiff  for  what  they  took 
from  the  land  under  a  claim  which  at  the 
time  in  no  way  bound  them  to  care  for  plain- 
tiff's adverse  rights. 

In  Gaines  v.  Llzardi  et  aLt  Fed.  Cas.  No. 
6,174,  the  court  held : 

"Where  a  party  is  in  possession  of. lands, 
claiming  under  an  adverse  but  defective  title, 
without  any  fraud  either  of  himself  or  his  gmn- 
tors,  he  cannot  be  held  to  be  the  trustee  of  the 
party  holding  the  true  title,  nor  if  he  has  sold 
the  lands,  made  to  account  for  the  proceeds  of 
the  sale  to  the  trae  owner." 

In  the  course  of  the  opinion,  Mr.  Justice 
Bradley  says  that  which  is  pertinent  and  ap- 
plicable to  the  facts  of  the  case  before  us: 

''The  claim  of  the  defendants  is  adverse  to 
that  of  the  complainant  There  is  no  privity 
between  them.  They  stand  and  have  always 
stood  at  arm's  length.  The  defendants  claim- 
ed the  lands  to  be  theirs  by  one  title;  she 
claimed  them  to  be  hers  by  another.  There  was 
no  privity  oY  trusteeship  between  them.  Had 
the  defendants,  by  any  fraudulent  practice,  or 
by  the  fraudulent  practice  of  their  grantors  or 
predecessors  (known  to  them),  procured  the  le- 

Sal  title  to  the  lands,  then  they  might  have  been 
eld  as  trostees,  and  if  they  had  disposed  of 
the  same,  especially  to  innocent  purchasers, 
might  have  b^n  mfide  to  respond  for  the  pro- 
ceeds thereof.  In  sach  case  the  lands  them- 
selves might  have  been  placed  bevoud  the  com- 
plainant's reach,  and  the  proceeds  might  have 
been  the  only  fund  to  which  the  complainant 
could  resort  But  in  the  present  case  the  de- 
fendants never  acquired  the  title  of  the  com- 
plainant, nor  legal  title  at  all,  but  a  spurious 
title;  and  their  conveyance  of  the  lands  has 
transferred  no  title  to  the  vendees;  but  the 
lands  still  remain  subject  to  the  complainant's 
title  and  are  recoverable  by  her  in  whosesoever 
hands  they  may  be." 

Just  as  the  complainant  in  the  case  to 
which  we  have  referred  still  had  her  remedy 
for  the  lands  by  reason  of  the  true  title  ad- 
Judged  to  be  in  her,  so  in  the  case  before  us 
plaintiff  has  its  remedy  by  an  assertion  of 
the  true  title^  now  established  to  be  in  it  It 
has  an  action  for  the  trespass  committed  in 
taking  off  the  timber.  But  from  such  a  tres- 
pass, the  same  not  having  been  committed 
out  of  relation  to  plaintiff's  titie^  a  trust  does 
not  arise. 

It  is  said  that  "a  constructive  trust  may 
arise  where  one  wrongfully  takes  possession 
or  assumes  control  of  property  belonging  to 
another."  39  Cyc  190.  Undoubtedly  this  is 
true  in  many  cases.  But  it  is  not  true  where, 
as  in  this  case»  one  in  good  faith  assumes 
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possession  and  control  of  property  under  a 
claim  of  title  in  himself  wholly  adverse  to 
and  in  no  way  connected  with  that  which 
may  turn  out  to  be  the  true  title.  In  such 
instance  it  can  not  be  said  that  he  'Wrong- 
fully takes  possession  or  assumes  control  of 
property  belonging  to  another."  It  la  not 
wrongful  for  one  in  good  faith  to  rely  on  an 
adverse  title.  It  ia  his  legal  right  to  do  so. 
All  this  is  quite  different  from  a  case  in 
which  one  wrongfully  deals  with  the  true 
owner's  title  to  property,  or  where  one  has 
the  title  or  property  of  another  in  such  charge 
or  assumes  such  control  over  it  that  he  con- 
verts it  to  his  own  or  scMue  other  use  regard- 
less of  a  Just  recognition  of  the  owner's 
rights. 

[2]  As  we  perceive  the  case,  plaintiff  is 
virtually  seeking  in  equity  the  recovery  of 
damages  for  that  which,  by  the  final  Judg- 
ment in  the  ejectment  case,  turned  out  to  be 
a  trespass  on  its  land.  We  have  already  stat- 
ed that  no  reason  is  disclosed  why  equity 
should  intervene.  Plaintiff  may  proceed  at 
law  against  those  who  took  Its  timber.  Why 
can  not  it  recover  directly  by  a  Judgment 
against  them?  It  does  not  tell  us.  The  only 
right  that  it  shows  by  its  bill  is  one  in  tort 
for  damages — a  mere  legal  demand  on  an  un- 
liquidated claim.  It  has  remedy  at  law,  and 
the  same  is  adequate.  The  law  forum  is  the 
proper  one  for  the  assertion  of  such  a  right 
The  suit  against  Lowe  to  recover  in  lieu  of 
damages  the  price  for  which  he  sold  the 
timber.  Joining  as  parties  those  from  whom 
that  price  is  due  him,  rather  in  the  nature  of 
an  attachment  or  a  suggestion  of  the  funds 
in  their  hands,  is  plainly  unsupported  by  any 
peculiar  grounds  of  equity  cognizance  and 
can  not  be  maintained.  2  Story's  Eq.  Jur. 
794. 

The  decree  should  have  contained  a  reser- 
vation saving  plaintiff's  right  to  sue  at  law. 
In  such  particular  the  decree  will  be  modi- 
fled,  and  as  so  modified  It  will  be  afllrmed. 


(76  W.  Va.  697) 

PROK  V.  NORFOLK"  &  W.  RX.  CO. 
(No.  2518.) 

(Supremo  Court  of  Appeals  of  West  Virginia. 

Feb.  23,  1015.) 

(SyUahut  hy  the  Court.) 
t  RAiutoADs  «s>400  — Pebson  ozr  TaACK— 

NEOLIGENCB-tQuKSTION  fob  JtTBT. 

Whether  it  is  negligence  on  the  part  of  a 
railroad  comimnv  to  run  an  engine  or  train  of 
cars  backward  tnrongh  a  village,  wiUiout  some 
person  on  the  tender  or  foremost  car,  to  keep 
a  lookout  for  persons  who  mav  happen  to  be 
on  the  track  and  take  precantions  against  in- 
jury to  than,  generallv  depends  upon  the  cir- 
cumstances of  the  partfcnlar  caae»  and  is  a  ques- 
tion for  Jury  determination. 

[E3d.  Note.— For  other  cases,  see  Railroads. 
Gent  Dig.  H  1365-1381 ;   Dec  Dig.  «s>400.] 

2.  Neguqenok  ^=»12  —  Dutt  »  AbnobicaIi 
Conditions. 

A  general  rule  of  dnty,  applicable  under 
normal  conditions,  docs  not  preclude  the  ex- 


istence of  exceptional  ones,  Justified  by  abIlo^ 
mal  conditions.  All  grow  out  of  the  same  gen- 
eral  principle  and  are  consistent  in  the  largt 
sense  of  the  term. 

[Bid.  Note.— 'For  other  cases,  see  N^ligenoe, 
C^t.  Dig.  {  14;   Dec  Dig. 


8.  EvmiNOB   ^3»858  »  Doouiixntajit   Bvi- 

BENGB— BIaPS. 

In  the  trial  of  a  negligence  case,  it  Is  not  er- 
ror to  admit,  as  evidence*  with  a  proper  cantion 
by  tlie  court  as  to  its  purpose,  a  map  of  the 
place  of  the  injury,  showiog  approximately  the 
locations  and  the  relations  of  the  various  ob- 
jects and  places  to  one  another  and  the  material 
distances  in  figures,  obtained  by  actual  measure* 
ment.  but  not  susceptible  of  verification  by  scal- 
ing the  map. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1000-1608;  Dec  Dig.  «=»85a] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  Josepb  Prok,  administrator,  etc, 
against  the  Norfolk  &  Western  Railway 
0>mpaiiy.  Judgment  for  plalntm.  and  de- 
fendant bflnga  error.    Affirmed. 

Stokes  ft  Sale,  of  Welch,  and  Theodore  W. 
Reath,  of  Philadelphia,  Pa.,  for  plalntlfT  in 
error.  Cook,  Utz  ft  Herman  and  O.  W.  How- 
ard, all  of  Welch,  for  defendant  in  error. 

POFFENBARGER,  J.  The  principal  ques- 
tion developed  on  this  writ  of  error  is  wheth- 
er a  railroad  company,  in  running  an  oigine 
backward  <m  its  main  line  through  a  village, 
ia  under  duty  to  keep  a  lookout  for  children 
and  trespassers,  the  situation  being  vach  as 
deprives  the  engineer  and  fireman  of  ade- 
quate view  of  the  tradL  at  the  point  of  dan- 
ger. 

Plaintiff's  decedent,  a  little  girl  less  ttian 
four  yeaxs  old,  was  stmdc  and  killed  by  an 
enormous  engine  of  the  defendant  Company, 
weighing  202,(K)0  pounds,  and  used  for  hop- 
ing coal  trains  over  a  heavy  grade.  She  and 
another  little  girl,  somewhat  older*  were 
walking  along  the  west-bound  trade  of  the 
railway,  in  a  mining  village  of  about  1,(NN> 
lidiabltantB,  and  very  dose  to  the  eid  of  a 
oonsidtfable  curve,  when  this  Immense  en- 
gine, coining  around  the  curve,  cm  its  re- 
turn from  a  trip  up  the  grade,  and  mnning 
backward  at  the  rate  of  abont  10  miles  an 
hour  and  without  any  person  on  thte  rear 
end  thereof  to  look,  out  for  persons  on  the 
track,  struck  them. 

Owing  to  the  curves  tiie  Imgth  of  the  en- 
gine and  tender  and  the  edxe  and  width  of  the 
latter,  the  fireman  could  not  see  the  trade 
from  his  place  of  work,  nor  could  the  est- 
gineer  at  a  point  nearer  than  about  160  feet 
Before  th^  were  struck,  the  children  had 
walked  on  the  track  a  distance  of  about  05 
feet.  Assuming  the  oigineer,  keeping  a  prop- 
er lookout,  would  have  seen  them,  his  view 
may  have  been  obstructed  by  an  east-bound 
passenger  train  for  a  jH^cUon  of  tlie  time 
Wttneeses  say  the  diUd  was  struck  almost 
immediately  after  the  passenger  train  bad 
passed.  But  there  is  evidenoe  tendifig  to 
prove  it  was.  840  yards  east  of  the  place  of 
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the  accident  at  the  time  thereof,  which  af- 
fords ground  for  an  inference  of  noninter- 
ference of  that  train  with  the  engineer's 
view. 

[1,2]  The  general  rale  requiring  railway 
companies  to  maintain,  through  their  train- 
men, such  a  lookout  for  trespassers  on  the 
track  as  is  consistent  with  the  proper  dis- 
charge of  their  duties,  is  predicated  of  trains 
operated  in  the  usual  and  ordinary  way, 
trains  running  forward  and  affording  op- 
portunity to  the  engine  men  to  see  the  track, 
or  full  trains  running  backward  and  afford- 
ing the  brakemen  or  flagman  a  like  oppor- 
tunity. This  loose  engine  running  backward 
was  abnormal  in  this  respect  as  ^ell  as  in 
respect  of  its  size  and  length.  The  general 
rule  is  founded  upon  the  common  knowledge 
of  the  frequency  and  ineyltableness  of  the 
presence  of  trespassers  upon  railroad  tracks, 
and  springs  out  of  necessity ;  the  law  having 
bigh  regard  for  the  safety  of  life,  limb,  and 
property,  and  imposing  duty  to  avoid  in- 
jury to  them,  when  it  is  reasonably  prac- 
ticable to  do  sa  But  for  such  regard, 
railway  companies,  in  the  use  of  their  private 
property  devoted  to  public  use,  need  not  keep 
any  lookout  at  alL  As  it  legally  Justifies 
the  requirement  of  duty  tinder  the  general 
rule,  it  may  consistently  require  further  duty 
under  abnormal  conditions  created  by  the 
railways  themselves.  The  tests  of  duty,  in 
each  case,  the  normal  and  the  abnormal,  are 
reason,  practicability,  and  the  relative  weight 
of  burden  or  evlL  The  law  frowns  upon  the 
destruction  of  a  life  that  could  have  been 
saved  with  slight  exertion  or  the  imposition 
of  a  slight  burden.  Accordingly  the  courts 
bold  railway  company  to  the  duty  of  main- 
tenance of  a  proper  lookout  on  backing 
trains,  cars,  and  engines,  in  localities  in 
which  the  presence  of  trespassers  is  reason- 
ably to  be  apprehended,  and  leave  it  to  the 
Jury  to  say  whether  the  circumstances  of  the 
particular  case  require  it  Bailway  Ga  v. 
Daves,  108  Va.  378,  61  S.  B.  748;  Bailway 
Go.  V.  Ward,  4  Colo.  80;  Bailroad  Go.  v. 
Shearer,  68  Ala.  672;  Southern  B.  Go.  v. 
Chatman,  4  Ann.  Gas.  675,  note;  Palmer  v. 
Short  Line  B.  Go.,  16  Ann.  Gas.  229,  note; 
38  Gyc.  789;  Shearman  ft  Bedfield,  Neg.  { 
464. 

In  view  of  testimony  tending  to  prove  the 
eliild's  companion  almost  succeeded  in  her 
effort  to  effect  a  rescue,  the  Jury  could  well 
Infer  the  speed  of  the  engine  could  have  been 
sufficiently  checked  to  enable  her  to  do  so,  if 
fluch  a  lookout  had  been  maintained,  or  that 
such  warning  as  could  have  been  given  would 
flooner  have  apprised  the  children  of  the  ap- 
proach of  the  engine,  and  so  enabled  them  to 
avoid  injury.  Schoonover  v.  B.  ft  0.  B.  Co,, 
69  W.  Va.  560,  78  S.  B.  266,  Ann.  Gas.  1913B, 


[S]  A  map  showing  the  location  and  dls-' 
tances,  but  not  drawn  to  scale,  was  admitted 


in  evidence  over  the  objection  of  the  defend- 
ant The  material  distances  noted  on  it 
were  ascertained  by  actual  measurement,  but 
the  map  was  not  drawn  so  as  to  conform  to 
them  exactly.  Nothing  on  it  could  possibly 
have  misled  the  Jury,  and,  giving  actual  dis- 
tances with  their  relation  to  points  approzi- 
nmtely  located,  it  was  no  doubt  helpful  to 
the  Jury.  They  were  advised  by  the  court 
that  it  was  to  be  considered  only  for  the  pur- 
pose of  showing  approximate  locations.  Thus 
explained,  it  was  properly  admitted. 

The  rulings  on  instructions  are  in  conform* 
ity  with  the  legal  principle  herein  stated. 

Se^ng  no  error  in  the  Judgment,  we  af* 
firm  it 

as  W.  Va.  628) 

TUBK  V.  NOBJroiiK  ft  W.  BY.  CO. 
(No.  25ia) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  16,  1916.) 

{SyUahuM  by  ih0  Ofmri.) 

1.  Plbadino  «=»196  »  DsicuBBKB  —  Qbouitd 

— DxeLASATION. 

A  declaration  against  a  railway  company 
for  alleged  injuries  sost^alned  by  a  passenger, 
by  being  ejected  from  one  of  its  cars,  U  not  bad 
on  demurrer  because  it  alleges  that  the  acts  of 
defendant's  servants  complained  of  were  done 
negligently,  willfully,  mallcioody,  and  so  forth, 
supposed  inconsistent  causes  of  action,  such  de- 
fect therein,  if  any,  being  cured  by  section  29, 
chapter  125,  serial  section  4788,  Code  1913. 

[Ed.  -Note.»For  other  cases,  see  Pleading, 
Cent.  Dig.  il  425,  428-485,  487-448;  Dec.  Dig. 
«s»193.1 

2.  Cabbiers    ^3»247^Passbnqsbb— GoNTOfu* 
▲ncB  or  BELA.TZON— Bight  to  Fxotbction. 

Where  one  is  received  as  a  passenger,  and 
while  on  the  way  to  his  destination  the  Journey 
is  interrupted  by  a  wreck  on  the  track,  and  after 
waiting  some  hours  for  the  obstruction  to  be  re- 
moved without  success,  the  train  is  run  bade 
to  the  initial  station  where  he  was  received  as 
a  passenger,  at  a  late  hour  of  the  night,  and 
the  night  is  dark  and  cold,  the  jpassenger  a  stran- 
|;er,  the  station  a  small  one  m  a  remote  place 
in  the  mountains,  and  on  inquiiy  of  the  conduc- 
tor the  passenger  is  told  that  he  knows  of  no 
place  where  he  can  secure  shelter  and  lodging, 
and  that  he  might  remain  on  the  car  until  the 
Journey  should  oe  resumed  in  the  morning,  and 
the  conductor  provides  him  a  place  to  rest  on 
the  seats  in  the  car,  the  relation  of  passenger 
and  carrier  is  not  then  severed,  but  continues, 
entitling  the  passenger  to  reasonable  protec- 
tion at  the  hands  of  the  railway  company,  and 
from  any  and  all  unlawful  assaults  or  impris- 
onment at  the  hands  of  its  employes. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent.  Dig.  ff  984-993 ;  Dec.  Dig.  «s»247.] 


3.  CaBBXIEBS  ^Ss819— PA8SBNQKB9— DaMAGI 

Excessive  Bscovbbt— As8aui«t— Imfbison- 

ICENT. 

The  verdict  of  the  Jurv  for  $500.00  com- 
pensatory damages,  and  |(l,000.00  punitive  dam- 
ages, under  the  facts  and  circumstances  of  this 
case,  are  not  excessive,  and  under  the  evidence 
were  justified  by  the  following  instruction  given, 
which  we  think  properly  propounded  the  law  of 
this  case:  '*The  court  further  instructs  the  jury 
that  if  they  shall  find  the  defendant  guilty,  they 
are,  in  estimating  the  plaintiff's  damages,  at  lib- 
erty to  consider  the  bodily  and  mental  pain  and 
anguish  resulting  from  tne  defendant's  acts  as 
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proved,  and  the  humiliation  put  upon  the  plain- 
tiff; and  if  they  shall  further  believe  from^  the 
evidence  that  the  conduct  and  acts  of  the  de- 
fendant's servant  toward  the  plaintiff  were  wan- 
ton, willful,  and  in  utter  disregard  of  his  rights, 
then  the  jury  are  told  that  they  are  not  bound 
to  adhere,  in  computing  it,  to  the  money  loss  or 
damage,  but  may  ^ve  such  damages  as  will  be 
exemplary  in  keeping  others  from  so  doing,  and 
the  defendant  from  repeating  like  conduct 

[Ed.  Note.— F6r  other  cases,  see  Carriers, 
Cent  Dig.  §§  1338-1345 ;   Dec  Dig.  <8=»319.] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  Morris  Turk  against  the  Norfolk 
ft  Western  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Stokes  ft  Sale,  of  Welch,  and  Theodore  W. 
Reath,  of  Philadelphia,  Pa.,  for  plaintiff  In 
error.  Cook,  Lltz  &  Harman  and  George  W. 
Howard,  all  of  Welch,  for  defendant  In  error. 

MILLER,  J.  Action  by  plaintiff  for  inju- 
ries sustained  while  a  passenger  on  defend- 
ant's railway,  in  consequence  of  an  alleged 
unlawful  assault  upon  him  by  defendant's 
servants  and  his  unlawful  arrest  and  re- 
moval by  them  from  the  railway  cars,  and 
imprisonment  In  a  certain  lockup  or  prison. 

On  the  trial  the  jury  returned  a  verdict 
for  plaintiff  for  $500.00  compensatory  dam- 
ages, and  $1,000.00  punitive  damages,  and 
the  aggregate  verdict  of  $1,500.00,  and  on 
which  the  court  pronounced  the  judgment 
complained  of  on  this  wjit  of  error. 

[1]  The  first  point  of  error  is  that  the  dec- 
laration is  bad  on  demurrer.  The  specifica- 
tions of  error  are,  first,  that  it  discloses 
plaintiff  a  trespasser  on  the  train;  second^ 
that  the  acts  complained  of  are  alleged  to 
have  been  done  "wrongfully,  negligently,  un- 
lawfully, injuriously,  willfully,  malidlously, 
alnd  violently,"  inconsistent  causes  of  action, 
and  which  may  have  resulted  in  an  inconsist- 
ent verdict 

We  deny  the  proposition  involved  in  the 
first  specification,  upon  the  ground,  as  we 
shall  hold  on  the  merits,  that  plaintiff  was 
at  the  time  of  his  alleged  injuries,  a  pas- 
senger, and  entitled  to  all  the  protection  of 
a  passenger,  imposed  on  defendant  by  law. 
On  this  proposition  Loy  v.  Northern  Pac 
Ry.  Co.,  68  Wash.  33,  122  Pac.  372,  19  cited 
and  relied  on.  That  was  the  case  of  a  pas- 
senger having  purchased  a  ticket  over  the 
wrong  railroad,  and  boarding  the  train  on 
which  he  intended  to  take  passage,  and  was 
ejected  by  the  conductor  because  he  refused 
to  pay,  or  produce  a  ticket  entitling  him  to 
passage.  Such  is  not  the  case  here  pre- 
sented. 

On  the  second  specification,  defendant's 
counsel  rely  on  Rldeout  v.  Winnebago  Trac- 
tion Co.,  123  Wis.  297,  101  N,  W.  672,  69 
L.  R.  A.  601,  and  Cleveland,  etc.,  Ry.  Co.  v. 
Miller,  149  Ind.  490,  49  N.  E.  445.  We  do 
not  think  these  cases  support  their  proposi- 


tion to  the  extent  at  least  of  rendering  the 

declaration  bad  on  demurrer.     Apropos  to 

this  question  the  Wisconsin  court  says: 

"The  theory  of  appellant's) counsel  seems  to 
have  been  then,  and  to  be  still,  that  the  diarge 
of  inadvertent  conduct  and  of  willfalness  neu- 
tralized each  other,  rendering  the  complaint  in- 
sufficient to  state  any  cause  of  action.  We  think 
otherwise.  In  a  case  of  this  kind,  while  it  it 
true  a  charge  of  gross  negligence  will  not  war- 
rant a  recovery  on  the  grounds  of  ordinary  neg- 
ligence, even  though  accompanied  by  an  allega- 
tion that  plaintiff  was  in  the  exercise  of  ordinary 
care  at  the  time  of  the  occurrence  complained  of, 
it  does  not  necessarily  follow  that  a  charge  in- 
cluding both  elements  of  wrongful  conduct  is 
meaningless.  If  very  strict  technical  rules  of 
pleading  were  applied  it  might  be  otherwise, 
tinder  the  proper  rule  every  reasonable  intend- 
ment is  to  oe  considered  in  favor  of  the  plead- 
ing and  everything  essential  to  the  cause  of  ac- 
tion sought  to  be  stated,  reasonably  inferable 
from  the  language  used,  is  to  be  deemed  as  effec- 
tually pleaded  as  if  expremly  alleged."  Citing 
a  statute  and  cases. 

Or  as  sometimes  stated  in  other  cases,  says 

this  court: 

"If  the  essential  facts  can  be  gathered  from  the 
pleading  or  may  reasonably  be  inferred  trom  the 
allegations  it  is  good  though  such  allegations  be 
in  form  uncertain  and  incomplete." 

The  Indiana  case  decides,   among  other 

things,  pertinent  here,  that 

"An  action  for  a  willful  injury  is  not  sup- 
ported by  a  finding  that  the  injury  was  the  re- 
sult of  gross  negligence." 

But  why  need  we  dwell  on  this  subject? 
Our  statute,  section  29,  chapter  125,  serial 
section  4783,  Code  1913,  cures  any  supposed 
defects  in  this  declaration.  See  that  section 
and  the  decisions  dted  under  notes  12  and  13 
to  that  section,  and  especially  Union  Stop- 
per Co.  V.  Wood,  66  W.  Va.  461,  66  S.  B.  702. 
The  demurrer  was  properly  overruled. 

[2]  The  propositions  covered  by  defend- 
ant's second  and  sixth  assignments  of  error, 
namely,  that  the  court  should  have  stricken 
out  plaintiiTs  evidence  and  directed  a  ver- 
dict, as  proposed  by  defendant's  several  mo- 
tions and  instructions,  rejected,  all  depend 
upon  the  leading  and  controlling  ques- 
tion, namely,  was  Turk,  the  plaintiff,  a  pas- 
senger, as  he  alleges,  or  as  defendant  con- 
tends a  mere  licensee  or  trespasser,  at  the 
time  of  the  injuries  complained  of? 

We  must,  therefore,  devote  ourselves  to 
this  question,  was  Turk  a  passenger?  The 
controlling  facts  are  few,  and  not  materially 
controverted:  On  April  24,  1912,  at  Ber- 
wind,  McDowell  County,  West  Virginia, 
Turk  purchased  from  defendant  a  ticket 
from  Berwind,  by  way  of  laeger,  to  Welch, 
a  total  distance  of  about  fifty-five  mlle&  To 
laeger  was  about  twenty-eight  miles.  At 
laeger  it  was  necessary  to  change  cars  for 
Welch.  The  train  for  which  Turk  purchased 
his  ticket  and  on  which  he  took  passage,  and 
on  which  it  is  conceded  he  became  a  passen- 
ger, was  due  to  leave  and  did  leave  Berwind 
about  4:30  o'clock  P.  M.  When  the  train  bad 
proceeded  about  ten  miles  beyond  Berwind 
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a  wreck  was  encountered.  After  waiting 
there  several  hours  for  the  wreck  to  be 
cleared  the  train  was  run  back  about  two 
miles  to  English,  a  station  intermediate  be- 
tween the  wreck  and  Berwlnd,  and  where  an 
effort  was  made  by  the  conductor  to  learn 
whether  a  train  would  be  sent  from  laeger 
to  which  the  passengers  might  be  transfer- 
red and  carried  on' to  laeger,  and  learning 
that  such  a  train  would  not  be  provided, 
the  conductor  announced  to  the  passengers, 
that  his  train  would  be  run  back  to  Berwlnd, 
and  wait  there  till  morning.  And  the  evi- 
dence of  plaintiff  and  others  Is  that  the  con- 
ductor also  announced  to  him  and  other  i>as- 
sengers,  on  arrival  at  Berwlnd,  that  night 
about  nine  o'clock,  that  any  passengers  de- 
siring to  do  80  might  remain  on  the  cars  un- 
til they  should  proceed  to  laeger  the  next 
morning.  The  conductor  admits  that  he 
told  the  passengers  that  so  far  as  he  was 
concerned  they  might  do  so.  Plaintiff  and 
two  or  three  other  passengers,  having  no 
other  place  to  go,  and  the  night  being  dark 
and  cold,  and  not  being  able  to  learn  on  in- 
quiry of  the  conductor  that  there  was  any 
place  at  or  in  the  vidnity  of  Berwlnd,  a  lit- 
tle country  station,  where  they  could  secure 
shelter  or  lodging,  remained  on  the  train,  and 
plaintiff  swears,  the  conductor  turned  the 
car  seats  for  him  so  that  he  might  lie  down, 
as  he  did,  and  being  tired,  soon  fell  asleep. 
Along  about  ten  or  eleven  o'clock  plaintiff 
was  rudely  awakened  by  one  Meade,  a  car 
cleaner  employed  by  defendant,  and  was  by 
him  told  to  get  out  of  the  car.  Plaintiff  ex- 
plained to  Meade  that  he  was  a  stranger, 
with  no  place  to  go,  and  that  he  was  there  by 
the  conductor's  permission  to  remain  over 
night,  until  the  train  should  proceed  on  its 
Journey  in  the  morning.  A  colloquy  ensued 
between  plaintiff  and  Meade,  in  which,  ac- 
cording to  plaintiff,  Meade  used  rough  and 
profane  language  in  ordering  him  off  the  car, 
plaintiff  protesting  all  the  while  that  he  had 
no  place  to  go  and  had  been  given  permission 
by  the  conductor  to  stay  there  till  morning. 
After  this  colloquy  Meade  left  the  car,  but 
returned  a  few  minutes  later  with  another 
employ^,  Kennedy,  the  hostler,  who  took 
hold  of  plaintiff  in  a  rough  way,  and  in  very 
profane  and  abusive  language  ordered  plain- 
tiff out  of  the  car,  plaintiff  all  the  while  pro- 
testing his  right  to  remain  in  the  car  by  au- 
thority of  the  conductor,  until  morning,  and 
that  he  had  no  place  to  go  for  shelter  or 
sleep.  After  these  imbroglios  Meade  and 
Kennedy  left  the  car.  While  they  were  gone 
plaintiff  says  he  went  out  to  view  the  sltua- 
tion  and  to  determine  whether  it  was  better 
to  go  than  remain,  and  finding  the  train  on  a 
side  track,  and  the  night  very  dark  and  cold, 
and  being  afraid  of  his  life,  and  not  knowing 
where  to  go,  he  went  back  into  the  car  and 
laid  down  again.  Shortly  afterwards  Meade 
and  Kennedy  returned  bringing  with  them 
a  big  fellow  by  the  n&me  of  Sparks,  a  deputy 


sheriff,  who  caught  hold  of  plaintiff  roughly, 
cursed  him,  knocked  him  down,  and  together 
with  Meade  and  Kennedy,  led  him  out  of  the 
car  and  took  him  bleeding  and  wounded  by 
the  blows  to  a  dirty  filthy  lockup  in  that  lo- 
cality, infested  with  body  lice,  and  thrust 
him  in  and  locked  him  up  with  another  pas- 
senger, where  he  remained  bleeding,  and  cold 
and  chilled,  the  entire  night  and  till  released 
in  the  morning,  and  told  he  had  time  to  catch 
the  train  to  laeger;  that  no  charges  were 
ever  afterwards  made  or  prosecuted  against 
him  as  a  cause  for  his  arrest  and  imprison- 
ment And  when  plaintiff  inquired  of 
Sparks,  on  releasing  him,  whether  he  was 
not  going  to  give  him  a  trial  he  said,  no,  that 
he  "puts  in  a  man  whenever  he  wants  to, 
and  lets  him  out  whenever  he  wants  to." 

This  evidence  of  plaintiff  is  not  material- 
ly controverted  by  these  trainmen  or  Sparks, 
the  deputy  sheriff,  except  the  trainmen  deny 
that  they  assisted  in  arresting  plaintiff,  and 
in  taking  him  to  the  lockup,  and  they  say 
plaintiff  used  profane  language  toward  them 
and  Sparks.  That  plaintiff  was  subjected  to 
vert  unusual  and  rough  treatment,  and  even 
gross  and  wanton  abuse  by  these  men,  can- 
not be  doubted. 

Do  these  facts  make  plaintiff  a  passenger 
at  the  time  he  was  so  ejected  from  the  train 
and  thrown  into  prison?  The  law  of  car- 
riers is  that  where  one  presents  himself  for 
passage,  buys  a  ticket,  and  Is  received  a]i 
such,  either'  at  the  station,  a  reasonable 
time  before  the  time  for  departure,  or  on 
board  the  cars  provided,  he  is  a  passenger, 
and  continues  to  be  such  until  the  contract 
of  carriage  has  been  fully  performed  by  the 
carrier,  and  during  that  time  is  entitled  to 
all  the  protection  which  the  law  imposes  up- 
on carriers.  Layne  y.  0.  ft  O.  Ry.  Co.,  66 
W.  Va.  607,  67  S.  B.  1103 ;  KidweU  v.  C.  ft 
O.  Ry.  Co.,  71  W.  Va.  664,  77  S.  B.  285,  48 
L.  R.  A.  (N.  S.)  909;  Killmyer  ▼.  Wheeling 
Traction  Co.,  72  W.  Va.  148,  77  S.  B.  908, 
48  I/.  R.  A.  (N.  S.)  688 ;  Illinois  Cent  R.  Co. 
V.  O'Keefe,  168  111.  116,  48  N.  B.  294,  89  L. 
R.  A.  148,  61  Am.  St  Rep.  68»  and  valuable 
note  pp.  76,  et  seq. 

That  plaintiff  had  become  a  passenger  and 
had  paid  his  fare,  on  the  car  ttom  which  he 
was  so  ejected,  is  conceded.  And  that  de- 
fendant company  had  not  performed  its 
contract  for  which  plaintiff  had  paid  the 
consideration  demanded,  and  who  still  held 
a  ticket  cancelled  to  laeger,  is  also  a  conced- 
ed fact  But  it  Is  claimed  that  on  returning 
to  Berwlnd,  and  notwithstanding  the  cir- 
cumstances and  conditions  existing  there, 
and  the  temporary  suspension  of  the  Jour- 
ney to  laeger  that  night  the  train  was  there- 
by annulled  until  morning,  and  that  the  re- 
lationship of  carrier  and  passenger  was  there- 
by also  suspended,  and  this  notwithstanding 
the  permission  of  the  conductor  that  plain- 
tiff might  remain  in  the  car  until  morning; 
that  plaintiff  was  thereafter  no  longer  en- 
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titled  to  protection  as  a  passenger,  but,  if 
at  all,  only  as  a  trespasser  or  licensee,  un- 
til the  Journey  to  laeger  was  resumed  in  tilie 
morning. 

It  is  well  settled  law  that  the  temporary 
suspension  of  a  contract  of  carriage,  until 
arrangements  can  be  made  by  the  carrier  to 
overcome  difficulties  due  to  washouts  or  oth- 
er obstructions  on  the  track,  does  not  sever 
the  relationship  of  carrier  and  passenger  al- 
ready begun.  And  that  during  such  time 
the  passenger  is  entitled  to  all  the  rights 
pertaining  to  a  passenger  on  a  train  mov- 
ing towards  the  point  of  destination,  and 
stipulated  in  the  contract  4  B.  G.  Lu  sec- 
tion 496 ;  Owinelle  v.  N.  Y.  Cent  ft  H.  R.  R. 
Co.,  120  N.  T.  IIT,  24  N.  B.  819,  8  Lu  R,  A. 
224,  17  Am.  St  Rep.  611;  Killmyer  v.  Wheel- 
ing Traction  Co.,  supra.  And  these  cases 
hold  that  under  such  drcumstanoes  the  ob- 
ligation still  rests  on  the  carrier  to  pro- 
tect its  passengers  against  any  injury  from 
the  negligence  or  willful  misconduct  of  its 
servants,  and  of  the  fellow  passengers  and 
strkngers,  so  far  as  practicable,  and  to  pro- 
vide them  with  the  usual  accommodations, 
and  any  information  and  facilities  neces- 
sary for  the  full  performance  of  the  contract 
on  the  part  of  the  carrier. 

It  is  not  pretended  in  this  case  that  the 
relationship  of  carrier  and  passenger,  as  be- 
tween plaintiff  and  defendant,  ceased  until 
the  train  was  run  back  to  Berwind,  and 
there  was  reasonable  time  given  to  alight 
The  proposition  Is  that  regardless  of  the 
drcumstanbes  of  the  night  and  conditions 
existing  at  Berwind,  defendant  had  the  right 
to  suspend  this  relationship,  eject  the  pas- 
sengers, and  leave  them  to  shift  for  them- 
selves, without  shelter  and  protection,  and 
thereby  relieve  itself  of  all  duties  and  lia- 
bilities of  carrier  to  passenger.  We  do  not 
think  this  can  be  the  law  of  this  case.  What 
defendant's  rights  might  be  under  other  and 
different  circumstances,  we  are  not  called 
Qpon  to  say,  but  as  applied  to  the  facts  in 
this  case  the  law  ought  to  be,  and  we  think 
is,  otherwise.  When  one  goes  to  a  railroad 
station  at  a  proper  time  and  with  intention 
lor  good  faith  to  become  a  passenger,  he  or- 
dinarily occupies  the  status  of  a  passenger, 
even  though  he  has  not  purchased  a  ticket 
Illinois  Cent.  R.  Co.  v.  O'Keefe,  supra,  note 
61  Am.  St  Repu  76,  and  cases  cited.  And 
high  authority  is  found  for  the  proposition 
that  if  a  person  waiting  at  a  station  for 
passage  on  a  train  soon  to  depart,  and  who 
is  invited  by  the  ticket  agent  to  sit  in  an 
empty  car  standing  on  a  side  track,  while 
the  station  room  is  being  cleaned,  is  entitled 
to  the  same  protection  from  the  company 
while  tn  the  car  as  while  waiting  in  the 
regular  waiting  room.  Shannon  v.  Boston, 
eta,  B.  B.  Co.,  78  Me.  62,  2  AtL  678,  4  B. 
C.  Lu  section  491,  p.  1035.  Upon  reason  and 
the  general  principles  of  these  authorities 
applied  to  the  facte  in  this  case  we  think 
plaintiff  continued  in  the  stetus  of  passenger 


at  the  time  hs  was  ejected  from  the  car 
and  maltreated  and  imprisoned  by  defend- 
ant's servante  and  Sparks. 

Having  reached  this  conclusion  the  ques- 
tion remains,  is  defendant  liable  in  damages 
for  the  injuries  inflicted  on  plaintiff  by  its 
servante  and  Sparks?  While  the  relationsMp 
of  passenger  and  carrier  continues,  the  car- 
rier is  held  to  a  very  liigh  degree  of  care 
in  protecting  ite  passengers  not  only  from 
the  wrongs  and  injuries  of  ite  servants,  but 
of  strangers  also.  GUlingham  v.  Ohio  Biver 
Bailroad  Co.,  85  W.  Va.  688,  14  S.  B.  243, 
14  L.  B.  A.  798,  29  Am.  St  Bep.  827;  6  Cyc. 
598;  2  Hutchinson  on  Carriers  (3d  Ed.)  sec- 
tion 980;  Brunswick  ft  Western  B.  B.  Co. 
V.  Ponder,  117  Ga.  63,  43  S.  B.  480,  00  L.  B 
A.  713,  97  Am.  St  Bep.  152;  the  West  Ytt- 
ginia  cases  above  dted;  Dwinelle  v.  N.  Y. 
Cent  ft  H.  B.  B.  Co.,  supra,  120  N.  T.  117, 
24  N.  B.  819,  8  L.  B  A.  224, 17  Am.  St  Bep. 
611,  612.  In  the  latter  case  it  was  held 
that: 

"A  deeping-car  porter,  who  makes  an  assaalt 
on  a  passenger  while  the  latter  is  seeking  of  him 
information  necessary  to  enable  the  passenger  to 
pursue  his  Journey  m  another  train  which  the 
carrier  had  provided  for  his  transportetion,  maj 
be  regarded  as  in  the  service  of  the  company, 
and  ^e  passenger  may  therefore  recover  from  it 
compensation  for  injuries  suffered  from  such  ss- 
sault" 

We  think  it  makes  no  difference  whether 
the  trainmen  or  Sparks  assaulted  and  ar- 
rested and  imprisoned  plaintiff.  Sparks  was 
there  at  the  instance  and  solidtetion  of  de- 
fendant's servants,  and  they  must  be  regard- 
ed as  having  procured  Sparks  to  commit  the 
assault  on  plaintiff,  and  imprison  him.  All 
were  fully  advised  by  plaintiff  of  his  rela- 
tionship to  defendant  company,  and  of  the 
permission  given  him  by  the  conductor  te 
remain  in  the  car;  and  they  had  no  lawful 
excuse  for  the  assault  and  brutelity  towards 
plaintiff.  With  this  knowledge,  and  though 
in  the  discharge  of  their  duties  as  car  clean- 
er and  hostler,  they  had  no  right  to  disre- 
gard plaintiff's  rlghte  and  call  to  their  as- 
sistence  a  public  officer,  to  conunit  wrongs 
and  injuries  on  plaintiff.  According  te 
plaintiff's  evidence  Sparks  assaulted  and 
maltreated  him  before  plaintiff  had  uttered 
a  word.  And  there  is  no  foundation  for  the 
contention  that  plaintiff  invited  the  injuries 
or  was  responsible  for  his  arrest  by  this 
officer.  Our  cases  of  Balnes  v.  C.  &  O.  By. 
Ca,  68  W.  Va.  694,  70  S.  B.  711,  83  U  B.  A. 
(N.  S.)  583,  and  Layne  v.  C.  ft  O.  By.  Co., 
supra,  and  subsequent  cases  cited,  we  think, 
fully  sustain  this  proposition. 

[8]  The  only  other  point  of  error  which  we 
will  note  is  that  the  verdict  of  the  Jury 
awarding  compensatory  and  punitive  dam- 
ages is  excessive,  and  that  plaintiff's  inatmc- 
tion  number  8,  i^ven,  and  <m  which  the  ver- 
dict was  evidently  predicated,  is  erroneous^ 
That  instruction  Is  as  follows: 

'The  court  further  instructs  the  Jury  that  if 
they  shall  find  the  defendant  guilty,  they  are,  in 
estimating  the  plaintiff's -damages,  at  liberty  to 
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eoal  mined  tberein,  and  letting  down  sndi 
materials  as  may  be  needed  for  the  mining 
operations.  At  the  time  of  the  injury  com- 
plained of,  this  elevator  was  one  of  modem 
inyention,  In  its  general  make  substantial 
and  safe,  operated  by  electrical  power. 
When  used  for  carrying  the  employes,  a 
guard  or  railing  enclosed  and  protected  them. 
When  used  for  carrsring  the  cars  of  coal  out 
of  the  mine  or  taking  material  into  it,  the 
railing  wa6  removed,  and  the  elevator  con- 
sisted of  the  platform  and  the  beams.  There 
was  a  space  of  more  than  a  foot  between 
the  front  and  back  of  the  platform  and  the 
walls  of  the  shaft  It  was  necessary,  it  is 
said,  to  have  this  space  for  ventilation  of 
the  mine  and  other  purposes. 

On  the  day  plaintifP  was  injured,  the  sec- 
ond or  third  day  of  his  employment,  the  ele- 
vator was  being  used  to  take  some  steel  rails 
into  the  mine.  Plaintiff  was  directed  by  the 
mine  foreman  to  assist  in  removing  the  rails 
from  the  elevator  and  in  placing  them  a 
short  distance  back  in  the  mine,  at  the  side 
and  in  the  clear  of  the  car  tracks.  One  load 
of  rails,  about  ten  or  twtive,  had  been  taken 
down,  and  plaintiff  was  proceeding  In  the 
work  at  which  he  had  been  placed.  The  ele- 
vator had  gone  again  to  the  top  of  the  shaft, 
and  employes  there  were  placing  on  it  an- 
other load  of  rails.  In  loading  them  on  the 
elevator,  a  rail  was  allowed  to  fall  into  the 
shaft,  through  the  open  space  at  the  front  of 
the  platform.  When  it  reached  the  bottom  it 
buckled,  reached  slightly  into  the  mine  where 
plaintiff  was  working,  knocked  him  down, 
and  injured  him.  The  rails  were  too  long  to 
be  laid  on  the  platform,  so  it  was  necessary 
to  incline  them  against  a  cross  beam,  with 
one  end  resting  on  the  platform.  A  strip  of 
wood  or  mine  tie  was  nailed  along  the  front 
of  the  platform,  and  the  ends  of  the  rails 
were  rested  against  this.  In  loading  the 
rails,  the  platform  was  lowered  a  few  feet 
into  the  shaft;  employes  then  would  let  down 
one  end  of  a  rail  to  the  platform  and  tilt  the 
rail  over  to  the  beam  where  another  employe 
was  stationed.  In  the  process  of  this  method 
the  rail  that  struck  plaintiff  fell  into  the 
shaft 

Plaintiff  based  his  action  on  the  following 
grounds:  That  defendant  did  not  use  rea- 
sonable care  to  provide  him  a  safe  place  to 
work ;  that  defendant  did  not  use  reasonable 
care  to  provide  him  with  experienced  and 
careful  fellow-servants ;  that  defendant  neg- 
lected to  warn  him  of  the  risks  and  hazards 
of ^the  employment ;  and  that  defendant  fail- 
ed to  comply  with  a  statutory  duty  to  safe- 
guard the  elevator. 

Many  errors  are  assigned,  but  it  will  be  un- 
necessary to  take  them  up  specifically.  What 
we  shaU.  say  generally  will  sufficiently  cover 
them  for  the  purposes  of  present  review. 

As  to  all  the  grounds  of  liability  for  neg- 
ligence to  which  we  have  referred,  the  dec- 
laration sufficientiy  states  a  case,  except  as 
to  the  last— the  assertion  of  liability  for  vio- 

For  other  csms  ■••  sun*  topio  and  KBY-NUMBBR  in  «U  K«y-Niiiiib«F«d  Dlswts  And  IndcxM 


eonslder  the  bodily  and  mental  pain  and  anguish 
resulting  from  the  defendant's  acts  as  proved, 
and  the  humiliation  put  upon  the  plaintiff ;  and 
if  they. shall  furtiier  believe  from  the  evidence 
that  the  conduct  and  acts  of  the  defendant's 
servant  toward  the  plaintiff  were  wanton,  will- 
ful, and  in  utter  disreffard  of  bin  rights,  then 
the  Jury  are  told  that  they  are  not  bound  to  ad- 
here, in  computing  it,  to  the  money  loss  or  dam- 
age, but  may  give  such  damages  as  will  be  ex- 
emplary in  Keeping  others  from  so  doing,  and 
the  defendant  from  repeating  like  conduct" 

We  think  the  instruction  properly  states 
the  law  of  this  case,  and  is  not  opposed  to 
Claiborne  v.  O.  ft  O.  Ry.  Co.,  46  W.  Va.  363, 
88  S.  H  262,  as  interpreted  by  our  subsequent 
decisionB.  If  plaintifTs  treatment  was  as 
his  evidence  tends  to  show,  and  the  Jury  had 
the  right  to  believe^  and  evidently  did  be- 
lieve him,  lie  was  grossly  maltreated  and 
abused.  We  cannot  say  the  damages  award- 
ed were  excessive,  nor  do  we  think  the  puni- 
tive damages,  under  the  fttcts  and  drcum- 
stances  of  this  case,  are  disproportionate  to 
the  compensatory  damages  awarded. 

In  view  of  the  conclusion  reached,  we  find 
no  error  in  the  giving  or  refusing  of  the  oth- 
er instructions,  and  are  therefore  of  opinion 
to  afOrm  the  Judgment 

CW  W.  Va.  710) 

FERGUSON  V.  MIDDLE  STATES  COAL  & 

COKE  XX). 

(Supreme  Court  of  Appeals  of  West  Yiiginia. 

Feb.  28,  1915.) 

(8yUa1m9  by  the  Court) 

MaSTSB   and    SXBVAITT   4s»121  —  InJUBT  TO 

Sebvant— Pbozimats   CAUSE}— Failubb    to 

8AVKOX7ARD  MaOHINEBT. 

The  statute.  Code  1918,  c.  16h,  {  59  (sec 
618),  providing  for  the  safeguarding  of  machin- 
ery and  other  apparatus  in  certam  establish- 
ments, when  dangerous  to  persons  employed 
therein,  was  intended  to  protect  against  inju- 
ries by  direct  contact  with  the  machiaery  and 
other  apparatus  mentioned.  Violation  of  this 
statute  Goes  not  afford  basis  for  an  action  where 
the  injury  complained  of  comes  only  indirectly 
and  consequentially  from  the  machinery  or  oth- 
er apparatus.  Liability  for  such  injury  must 
be  tested  by  common-law  principles. 

[Ed.  Note.— For  other  cases,  see  Master  ft  Serv- 
ant, Cent  Dig.  {{  228-231 ;  Dec.  Dig.  «=s>121.] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  S.  J.  Fennison  against  the  Middle 
States  Coal  ft  Coke  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Reversed, 
and  new  trial  awarded. 

Strother,  Taylor  ft  Taylor,  of  Welch,  for 
plaintiff  in  error.  N.  H.  Hairtson,  of  Roanoke, 
and  Russell  S.  Ritz,  of  Blaefield,  for  defendant 
is  error. 

ROBINSON,  P.  Defendant  a  mining  cor- 
poration, brings  error  as  to  a  Judgment 
against  it  recovered  by  plaintiff  as  damages 
tor  a  personal  injury  received  while  employed 
In  defendant's  mine. 

The  mine  in  which  plaintiff  was  injured  is 
entered  by  a  shaft  straight  down  into  the 
earth,  one  hundred  and  eighty  feet  deep. 
X*hrough  this  shaft  an  elevator  is  operated  for 
Ube  purpose  of  carrying  up  and  down  the  em- 
pIoj€a  working  in  the  mine,  taking  out  the 
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latlon  of  a  statute.  We  are  of  opinion  that 
the  statute  relied  on  does  not  apply  to  the 
facts  and  circumstances  pleaded.  The  ref- 
erence to  liability  on  that  ground,  however, 
amounts  only  to  surplusage  in  the  declara- 
tion. Excluding  it,  a  good  cause  on  the  oth- 
er grounds  nevertheless  appears.  Union 
Stopper  Go.  y.  McGara,  66  W.  Va.  403,  66  S. 
JBL  698. 

The  case  was  submitted  by  instructions  to 
the  Jury  on  the  theory  of  liability  for  viola- 
tion of  a  statute.  The  law  did  not  warrant 
this.  The  law  and  the  evidence  did  however 
warrant  a  submission  to  the  Jury  of  the  ques- 
tion whether  defendant  had  exercised  rea- 
sonable care  to  provide  plaintiff  a  safe  place 
to  work,  whether  it  had  properly  warned 
him  of  dangers  in  the  premises,  and  perhaps 
other  questions  associated  with  these,  to- 
gether with  the  theories  of  contributory  neg- 
ligence and  assumption  of  risk  relied  on  as 
defenses.  Wherein  the  court  instructed  the 
Jury  that  they  might  find  liability  for  a  vio- 
lation of  a  statute,  there  Is  error  plainly 
prejudicial  to  defendant 

The  statute  relied  on  by  plaintiff  is  as 

follows: 

"In  all  manafacturing,  mechanical  and  other 
establishments,  in  this  State^  where  the  machin- 
ery, belting,  shafting,  gearmg,  drums  and  ele- 
vators, are  so  arranged  and  placed  as  to  be 
dangerous  to  persons  employed  therein,  while 
engaged  in  their  ordinary  duties,  shall  be  safe- 
ly and  securely  guarded  when  possible,  and  if 
not  possible,  the  notices  of  the  danger  shall  be 
conspicuously  posted  in  such  establishments,  and 
no  minor  or  female  of  any  af^e  shall  be  permit- 
ted to  clean  any  of  the  mill  gearing  or  ma- 
chinery in  such  establishments  while  the  same  is 
in  motion."    Ck>de  1913,  c  15h,  {  59  (sec  518). 

Defendant  insists  that  this  statute  applies 
only  to  establishments  like  factories,  and  that 
It  does  not  apply  at  all  to  mines.  We  shall 
not  directly  decide  that  point  It  is  not  nec- 
essary to  decision  herein.  StiU  it  would 
seem  that  a  coal  mining  plant  is  an  estab- 
lishment within  the  provisions  of  this  stat- 
ute, and  that  if  there  are  machinery,  belting,^ 
shafting,  gearing,  drums  and  elevators  used 
in  connection  therewith,  which  are  danger- 
ous to  persons  employed  therein,  they  must 
be  safely  guarded  when  it  is  possible  to  do 
80.  However  this  may  be,  this  statute  plain- 
ly was  not  meant  to  prevent  injuries  such 
as  the  one  proved  in  this  case.  It  was  evi- 
dently intended  to  guard  against  injuries  to 
employes  by  coming  in  direct  contact  with 
the  machinery,  belting,  shafting,  gearing, 
drums  and  elevators  in  the  establishments 
where  they  are  employed.  It  was  made  to 
fence  employes  away  from  machinery,  other 
mechanical  apparatus,  and  elevators,  how- 
ever perfect  they  may  be,  and  not  to  guard 
against  imperfections  In  the  same  reaching 
into  the  distance  and  causing  injury.  The 
makers  of  the  statute  left  that  to  be  covered 
by  the  common  law  as  it  already  was.  The 
statute  discloses  the  evil  sought  to  be  reme- 
died by  It  We  must  confine  it  to  the  pur- 
pose that  brought  it  into  existence.    In  all 


such  establishments  as  It  mentions  there  Is 
palpable  danger  that  those  employed  therein 
may  get  their  limbs  or  bodies  in  the  ma- 
chines and  other  mechanical  apparatus  near 
which  they  must  work  or  pass,  let  them  be 
ever  so  careful.  To  guard  against  this,  the 
statutory  duty  of  fencing  the  machines  and 
apparatus  was  put  on  the  owners  of  such  es- 
tablishments. In  view  of  this  evident  pu^ 
pose  that  called  the  statute  into  enactmeat, 
we  must  give  it  a  construction  that  goes  no 
further  than  protection  from  the  dangers 
which  were  in  the  legislative  mind.  We 
would  not  be  warranted  in  extending  the 
force  of  the  statute  to  injuries  coming  to  em- 
ployes indirectly  or  consequentially  from  the 
machines  and  so  forth,  thereby  fitting  it  to 
dangers  that  did  not  call  for  Its  enactment 
To  do  so  would  be  judicially  to  legislate. 

A  revolving  drum  attached  to  a  wall,  it 
dangerous,  must  be  guarded,  by  this  stat- 
ute, not  to  keep  the  drum  from  falling  and 
thus  causing  injury,  nor  to  provide  against 
imperfections  in  its  make  or  suitability,  bat 
to  keep  persons  from  coming  In  direct  con- 
tact with  it  On  the  same  principle  the  stat- 
ute requires  an  elevator  to  be  guarded,  to 
keep  persons  from  being  hurt  by  direct  con- 
tact with  the  elevating  apparatus  or  the  ele- 
vator shaft  This  being  the  evident  purpose 
of  the  statute,  it  does  not  embrace  the  idea 
that  an  elevator  shall  be  guarded  in  order 
to  provide  against  its  imperfections  which 
may  allow  inanimate  objects  to  fall  into  the 
shaft  I/iability  for  injury  by  such  imper- 
fections, both  in  the  instance  of  the  revolv- 
ing drum  and  the  elevator,  rest  on  another 
score. 

No  statute  provides  that  mine  hoists  or 
elevators  shall  be  guarded  when  carrying 
coal  and  other  materials,  to  keep  the  same 
from  falling  into  the  shaft.  If  there  is  lia- 
bility on  defendant  for  negligence,  as  th^s 
may  be,  it  must  be  ascertained  on  common- 
law  principles. 

The  trial  court  erred  in  applying  the  statr 
ute  to  the  facts  proved.  Whether  negligenos 
on  the  part  of  defendant  brought  on  the  in- 
Jury  to  plaintiff  must  be  determined  on  other 
grounds  by  a  new  trial.  The  Judgment  will 
be  reversed,  the  verdict  set  aside,  and  a  new 
trial  awarded. 

■  (75  W.  Va.  «B) 

MARTIN  V.  CARTER  COAL  CO.     (No.  2700.)! 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  16,  1915.) 

(ByUahut  by  the  Court.) 

"L  Master  and  Servant  ^=>107— Injury  to 
Servant— Defective  Appliances. 

Though  generally,  as  a  means  of  protection 
to  his  servants,  a  master  must  exercise  reason- 
able care  and  diligence  to  keep  in  repair  and 
good  order  the  machines  and  appliances  used  by 
them  and  keep  himself  informed  as  to  their 
condition  by  inspection,  he  is  not  liable  for  an 
injury  occasioned  by  a  defect  arising  oat  oC 
the  use  of  an  appliance  and  susceptible  of  sim- 
ple, easy,  adequate,  and  timely  remedy  by -the 
servants  themselves,  in  the  absence  of  proof  <v 


4s»For  othMT  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Namhered  Digests  and  Indsios  _ 

tBehearing  denied  April  20,  ms.  ^^ 


W.Va.) 


MABTIN  ▼.  OABTER  00 AL  CO. 


576 


his  aasnmpdon  of  duty  to  inspect  for  such  de- 
fects and  correct  them. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dis.  {{  199-202,  212,  254,  255 ; 
Dec  Dig.  «=5>10T3 

3.  EVIDSNCB  ^=:»5  —  JUDIOIAI.  NoTIOT  — DE- 
FECTIVE    ApPIXANCES  —  SUSOEPTIBILITT     OF 

Remedy— Mattbb  of  Common  Knowusdge. 

Though   susceptibility   of   such   remedy   is 

not  shown  by  the  testimony  of  witnesses,  the 

court  will  take  judicial  notice  thereof,  if  it  is 

matter  of  common  knowledge. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  4;   Dec.  Dig.  «=5>5.] 

8.  Masteb  and  Servant  ^s»201— Injury  to 
Servant  —  Neglioencs  of  Fellow  Serv- 
ant. 

If  injury  to  one  servant  results  from  the 
ase  of  an  appliance  having  such  a  defect,  by 
another,  the  legal  cause  of  the  injury  is  the 
act  of  the  latter,  a  fellow  servant,  in  making 
use  of  the  implement  without  having  corrected 
tiie  defect. 

[Ed.  Note.— For  other  cases^see  Master  ft  Serv* 
ant,  Cent  Dig.  {§  515^534 ;  Dec.  Dig.  <d=»201.] 

4.  Masteb  Ai7D  Servant  ^=s>265— Injitrt  to. 

Servant— Negligence— Burden  of  Proof. 
In  an  action  by  the  personal  representative 
of  a  deceased  minor  servant  for  recovery  of 
damages  for  wrongful  death,  on  the  ground  of 
failure  to  instruct  the  servant  as  to  his  du- 
ties and  ^wam  him  of  the  danger  incident  to  his 
employment,  it  is  incumbent  upon  the  plaintiff 
to  prove  lack  of  such  instruction  and  warning. 

[Ed«  Note.— For  other  cases,  see  Master  and 
Sen-ant,  Cent  Dig.  {§  877-^8,  955;  Dec  Dig. 


5.  Master  and  Servant  ^=>91— Injury  to 
Servant— LiABBLiTt  of  Master— Knowl- 
xdgb. 

Baving  employed,  as  a  servant,  a  minor 
over  the  age  of  14  years,  the  master  cannot 
be  held  liable  for  injury  to  him,  on  the  ground 
of  mental  inferiority  reducing  his  capacity  to 
that  of  a  person  under  such  age,  in  the  absence 
of  proof  of  knowledge  of  such  fact  or  of  cir- 
cumstances sufficient  to  i>ut  him  upon  inquiry 
as  to  it 

[£2d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  141;  Dec.  Dig.  ^=3»91.] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  W.  M.  Martin,  administrator, 
etc.,  against  the  Carter  Coal  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed,  and  new  trial  awarded. 

W.  B.  Kegley,  of  Wythevllle,  and  Anderson, 
Strother  &  Hughes,  of  Welch,  for  plaintiff  in 
error.  Ross  &  Kahle  and  Sanders  &  Crock- 
ett, all  of  Blnefleld,  for  defendant  in  error. 

POFFBN6ARGBR»  J.  On  this  writ  of  er- 
ror to  a  Judgment  for  $4,000  for  the  death  of 
m  aervant,  alleged  to  have  been  caused  by  the 
negligence  of  the  master,  there  are  six  assign- 
xnents  of  error;  but  the  argument  is  prac- 
tically limited  to  the  question  of  the  sufficien- 
cy of  the  evidence  and  the  rulings  on  Instruc- 
-tions. 

The  declaration  no  doubt  contains  some 
uxinecessary  averments  of  immaterial  mat- 
t:ers,  as  is  often  the  case,  but  all  the  counts 
contain  sufficient  allegations.  The  immateri- 
matter  is  mere  harmless  surplusage. 
Plaintiff's  decedent,  a  boy  15  years  old  and 
brakeman  in  a  coal  mine,  fell  between  the 
by  reason  of  a  parting  of  the  train, 


while  going  down  a  slight  grade,  and  was 
run  over  by  the  rear  cars,  or  pushed  ahead 
of  them,  and  injured  to  such  an  extent  that 
he  died.  The  declaration  ccHitains  three 
counts  based,  respectively,  upon  defectiveness 
of  the  car  coupling,  lack  of  Instructions  and 
warning  of  danger,  the  servant  being  a  mi- 
nor, and  unsafety  of  the  place  of  work. 

The  couplings  were  effected  by  means  of 
what  are  called  bumpers,  drawheads,  links, 
and  pins.  Protruding  ends  of  a  piece  of 
timber  rimning  through  the  car  constitute  the 
bumpers.  An  iron  bar  three-quarters  of  an 
inch  or  an  inch  thick  and  four  inches  wide, 
lying  on  top  of  the  timber  and  attached  to  it, 
is  called  the  drawhead  or  drawbar.  Extend- 
ing out  on  the  bumpers  nearly  to  the  ends 
thereof,  this  bar  is  raCsed  by  a  compound 
bend  so  as  to  allow  space  between  It  and  the 
timber  for  an  iron  coupling  link,  more  than  a 
foot  long.  An  iron  pin,  an  inch  In  diameter 
and  approximately  seven  Inches  long,  goes 
through  a  hole  in  the  drawhead,  the  link,  and 
the  bumper.  Defectiveness  of  a  drawhead 
and  a  coupling  pin  is  the  alleged  cause  of  the 
parting  of  the  train  and  proximate  cause  of 
the  injury.  In  accordance  with  his  usual 
method,  the  boy,  after  coupling  the  motor  to 
the  train,  got  on  the  car  next-  to  the  motor 
on  which  he  rode  to  the  drift  mouth,  where 
he  alighted  and  then  got  on  the  last  car,  as 
it  passed,  and  heg&n  setting  the  brakes  on  the 
separate  cars,  passing  from  one  to  another  as 
the  brakes  were  set  While  he  was  In  the  act 
of  stepping  from  the  third  to  the  fourth  car, 
they  separated,  and  he  fell  between  them. 
An  immediate  examination  of  the  coupling 
disclosed  the  bent  pin  hanging  on  the  third 
car  by  a  dtialn,  the  coupling  link  attached  to 
the  fourth,  and  a  defect  In  the  drawhead. 
The  latter  was  bent  upward  so  that  the  end 
of  it  was  about  an  inch  higher  than  it  should 
have  been.  Whether  the  bend  was  gradual 
or  sharp  is  not  clearly  Indicated  by  the  evi- 
dence. No  disturbance  of  the  rust  on  it,  by 
cracking  or  scaling,  Indicating  coincidence  of 
injury  to  the  drawbar  with  the  parting  of  the 
train,  or  nearness  of  the  two  facts  in  point 
of  time,  was  observed  by  any  of  the  witness- 
es. In  connection  with  the  Inquiry  as  to  the 
rust  and  its  appearance,  one  of  the  witnesses 
was  asked  more  than  once  if  he  had  examin- 
ed the  defective  attachment  and  replied  that 
he  had.  In  aid  of  this  evidence,  it  was 
shovm  that  couplings  made  with  drawbars 
in  the  condition  of  the  one  in  question  often 
parted. 

[1  -4]  The  general  rule  requiring  the  master 
to  keep  machines  and  appliances  in  order  and 
to  Inspect  them  for  information  as  to  their 
condition,  as  a  means  of  safety  to  the  serv- 
ant, like  all  others,  has  its  well-recognized  ex- 
ceptions. He  is  not  required  to  repair  de- 
fects arising  in  the  dally  use  of  an  appliance^ 
for  remedy  of  which  proper  and  suitable  ma- 
terials are  supplied,  and  which  may  easily 
be   remedied    by    the    workmen    themselves. 
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without  the  assistance  of  skilled  mechanica 
Cregan  ▼.  Marston,  126  N.  Y.  508,  27  N.  B. 
952,  22  Am.  St  Rep.  854 ;  Moynlhan  7.  Hills 
Co.,  146  Mass.  566,  16  N.  B.  574,  4  Am.  St 
Rep.  848;  Rice  t.  King  PhiUp  Mills,  144 
Mass.  229, 11  N.  B.  101,  59  Am.  Rep.  80 ;  Mo- 
Gee  y.  Boston  Storage  Ck>.,  139  Mass.  445,  1 
N.  B.  746;  Johnson  ▼•  Tow-Boat  Oa,  135 
Mass.  209,  46  Am.  Rep.  458 ;  Daley  ▼.  Boston, 
etc.,  B.  Co.,  147  Mass.  101, 16  N.  B.  690;  Min- 
ing &  Mfg.  Co.  ▼.  Brling,  148  111.  521,  36  N.  B. 
117,  89  Am.  St  Bep.  187.  Though  not  ap- 
plied, because  the  evidence  did  not  warrant 
application  thereof,  in  the  case,  the  principle 
was  well  and  concisely  stated  in  Nord 
Deutscher,  etc.,  Co.  ▼.  Ingerbregsten,  67  N. 
J.  Law,  400,  81  AtL  619,  51  Ant  St  Bep.  604, 
follows: 


•<i 


'Discrepancies,  however,  have  arisen  In  the 
application  of  the  latter  rule,  because  of  an- 
other rule  firmly  established,  that  the  master 
is  not  responsible  to  his  servant  for  the  neg- 
ligence of  a  fellow  servant  engaged  in  a  com- 
mon employment  In  determining  whether  an 
employ^,  through  whose  negligence  defects  in 
the  machinery  have  failed  of  discovery  or  re- 
pair, is  a  representative  of  the  master  in  the 
discharge  of  the  master's  duty  to  the  servant, 
or  is  a  fellow  servant  of  the  latter  engaged  in 
a  common  employment,  many  incongruous  de- 
cisions have  been  rendered.  On  this  topic  a 
rational  distinction  would  seem  to  be  that, 
when  the  employe's  duty  to  inspect  or  repair 
the  apparatus  is  Incidental  to  his  du^  to  use 
the  aj^aratos  in  the  common  employment,  then 
he  is  not  intrusted  with  the  master's  duty  to 
his  fellow  servant,  and  the  master  is  not  respon- 
sible to  his  fellow  servant  for  his  fault  but 
that  if  the  master  has  cast  a  duty  of  inspec- 
tion or  repair  apon  an  employ^  who  is  not  en- 
gaged in  using  the  apparatus  in  a  common  em- 
ployment with  his  fellow  servant,  then  that  em- 
ploy6  i|i  that  duty  represents  the  master,  and 
the  master  is  chargeable  with  his  default" 

See,  also,  Labatt  Master  it  Serr.  |  1550 
et  seq.,  citing  numerous  authorities,  illustrat- 
ing the  rule,  and  Sherman  ^  Bed.  Neg.  {  195, 
p.  489. 

That  a  servant  charged  with  the  doty  of 
coupling  or  loading  coal  cars  and  seeing  an 
iron  bar  of  the  dimensions  given  in  the  evi- 
dence, bent  slightly  out  of  position,  can  bend 
it  back  to  its  place  by  a  blow  or  two  from  a 
hammer,  pick,  or  other  ordinary  implement 
ufied  about  his  place  of  work,  is  matter  of 
common  knowledge  of  which  courts  may  take 
Judicial  notice.  The  iron  was  flexible,  else 
it  would  have  broken  instead  of  bending,  and 
a  displacement  of  an  inch  at  the  end  of  a  bar, 
in  a  distance  or  length  of  seven  or  dght  inch- 
es, by  a  bend,  would  not  be  likely  to  crack  or 
weaken  it  so  as  to  render  it  incapable  of  bear- 
ing the  strain.  Moreover,  the  defect  was  one 
of  minor  and  ordinarily  harmless  character, 
such  as  we  may  well  suppose  is  often  cor- 
rected in  the  manner  suggested.  Of  course, 
there  was  a  fault  a  wrong,  negligence  in  the 
use  of  the  drawbar  in  its  defective  condi- 
tion, but  the  defect  grew  out  of  its  use  and 
was  such  as  would  be  corrected  ordinarily  by 
servants  themselves  in  making  the  coupling. 
In  other  words,  the  remedy  was  so  simple 
and  eaay  that  presumptively  and  naturally  it 


I  would  fall  within  the  province  and  duty  of 
the  car  coupler.  Provision  of  a  system  of 
inspection  for  discovery  of  such  defects  would 
be  practically  useless,  wherefore  the  law  does 
not  impose  it;  in  the  absence  of  assiunption  of 
duty  in  that  respect  by  the  master,  and  none 
has  been  shown. 

No  instructions  were  given  for  the  plaintiff. 
Those  given  for  the  defendant  assumed  the 
existence  of  evidence  tending  to  prove  the 
plaintiff's  case,  but  they  were  taken  under 
compulsion;   for  the  defendant  moved  to  ex- 
clude the  plaintiff's  evidence  on  the  ground  cl 
insuflaciency  and  did  not  waive  the  benefit  of 
the  motion.   It  introduced  no  evidence.   That 
motion  was  improperly  overruled,  in  so  fftr  at 
it  pertains  to  the  evidence  relied  upon  aa 
proving  an  actionable  defect    for  reasons 
stated.    The  second  and  third  counts,  charg- 
ing failure  to  warn  against  danger  and  to 
provide  a  safe  place  for  work,  are  unsustain- 
ed  by  any  evidence  at  alL    There  was  no  ef- 
fort to  prove  Ihck  of  instruction  and  warn- 
ing.   In  the  absence  of  proof  to  the  contraiy, 
the  law  presumes  the  master  has  performed 
every  duty  imposed  upon  him  by  the  law. 
Labatt  Mast  &  Serv.  1599.    An  exception  to 
this  rule  is  found  in  the  application  of  the 
maxim  "res  ipsa  loquitur,"  but  it  seems  to  be 
the  only  one  in  the  law  of  negligence,  and  is 
more  apparent  than  real.    For  its  inconsist- 
ency with  this  conclusion  as  to  the  burden  of 
proof,   an   unnecessary   observation   in   tiie 
opinion  in  Adams  v.  01  &  O.  BaUway  Ga,  80 
S.  Bw  1115,  62  U  B.  A.  (N.  S.)  175,  is  hereby 
disapproved. 

[8]  Though  the  boy  was  over  14  years  old, 
there  was  some  evidence  tending,  to  prove  im- 
maturity and  mental  inferiority,  such  as  to 
limit  his  capacity  to  that  of  a  boy  under  14 
and  right  to  go  to  the  Jury  upon  the  question 
of  negligence  in  his  employment  under  prin- 
ciples declared  in  Bare  v.  Goal  Go.,  01  W.  Ya. 
28,  55  S.  B.  907,  8  L.  B.  A.  (N.  S.)  284,  123 
Am.  St  Bep.  960.  But,  as  he  was,  In  fact 
over  14,  no  legal  duty  was  violated  by  giving 
him  employment  Nor  does  It  appear  from  the 
evidence  that  the  superintendent  or  other 
managing  agent  of  the  company  had  any 
knowledge  of  his  alleged  lethargy  and  lack 
of  the  capacity  usually  found  in  boys  <^  his 
age.  We  are  not  aware  of  any  rule  or  prin- 
ciple imposing  duty  upon  the  master  to  make 
inquiry  as  to  whether  a  servant  has  some 
extraordinary  or  unusual  (iiaracterlstic& 
A^eeably  to  general  principles,  he  may  bM' 
sume  the  existence  of  normal  conditi<Mifl»  un- 
til he  is,  in  some  way,  advised  of  the  con- 
trary, or,  at  least,  until  something  snfBcient 
to  put  him  upon  inquiry  as  to  them  la  brought 
to  his  attention.  The  mine  forenmn  employed 
and  discharged  the  men  at  the  mine  at  whidi 
the  boy  was  hurt  but  there  la  no  evidence 
that  he  had  observed  the  abnormal  character- 
istics  relied  upon.  Nor  are  they  riiowo  to 
have  been,  in  any  sense,  notorious. 

The  verdict  being  unsustalned  by  evidence, 
the  Judgment  wUl  be  reversed,  the  verdict  set 
asides  and  the  caae  remanded  tor  a  new  trUL 
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GliARK  y.  MACON  TELEGRAPH  PUB.  CO. 

et  aL     (No.  259.) 

(Supreme  Court  of  Georgia.    March  10,  1915.) 

(ByUahut  hy  the  OowrtJ 
BxpzATiN  ^=:»123  — Bond  bt  Defendant— 

DiSCHABGS  OF  SXJBBTT. 

Where  a  plaintiff  in  an  action  to  recover 
personal  property  obtained  bail  process,  and  the 
defendant,  in  order  to  retain  possession  of  the 
property,  executed  a  bond  with  a  sinsle  surety, 
which  was  refused  by  the  deputy  sheriff,  be- 
cause such  surety  was  not  considered  sufficient, 
'  and  where  such  surety  was  so  notified  by  the 
principal,  and  the  latter  agreed  to  erase  his 
name,  but  did  not  do  so,  and  obtained  another 
sure^  to  sign  the  bond,  which  was  then  de- 
UTered.  and  the  property  was  left  in  the  posses- 
sion of  the  principal  (the  second  surety  haying 
introduced  eridenoe  tending  to  show  that  he  did 
know  of  the  rejection  of  the  bond  with  one 
surety),  after  verdict  against  the  principal,  and 
an  entry  of  judgment  on  the  bond,  there  was  no 
«rror  in  refusing  to  grant  an  injunction  at  the 
instance  of  the  second  surety  to  prevent  a  sale 
of  his  property  to  satisfy  the  judgment,  on  the 
ground  that,  if  the  first  surety  was  discharged, 
he  was  likewise  discharged,  and  the  judgment 
should  also  be  set  aside  as  to  hizn,  if  set  aside 
as  to  the  first  surety,  as  prayed  by  the  latter. 

[£2d.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  {{  481-486 ;   Dec.  Dig.  <ds»123.] 

Error  from  Superior  Court,  Fulton  (boun- 
ty; XT.  Pendleton,  Judge. 

Action  by  A.  F.  Knhns  against  the  Maoon 
Telegraph  Publishing  (Company  and  others. 
The  injunction  prayed  for  in  the  cross-peti- 
tion by  defendant  L  Q  Clazk  was  denied, 
and  he  brings  error.    AfiArmed. 

A.  F.  Kuhns  filed  his  petition  against  the 
Macon  Telegraph  Publishing  Company,  L.  W. 
Dunn,  and  I.  C  Clark,  alleging  in  substance 
as  follows:  An  action  of  trover  with  bail 
process  was  brought  in  Fulton  superior  court 
by  the  Macon  Telegraph  Publishing  Company 
against  L.  W.  Dunn  to  recover  certain  'print- 
ing machinery."  Dunn,  desiring  to  give 
bond  in  order  to  retain  possession  of  the 
property,  went  to  one  Kuhns  and  procured 
the  latter  to  sign  the  bond  as  surety.  As  thus 
executed  by  Dunn,  as  principal,  and  Kuhns, 
as  surety,  the  bond  was  tendered  to  the 
deputy  sheriff,  who  rejected  it  on  the  ground 
that  Kuhns  was  not  a  sntiident  or  satisfac- 
tory surpty.  Upon  being  informed  of  such 
rejection,  and  that  another  bond  would  have 
to  be  executed,  he  returned  to  Dunn  the 
amount  which  he  had  charged  as  a  premium 
tor  signing  the  bond,  and  his  agreement  to 
become  surety  was  withdrawn.  He  is  in- 
formed and  believes  that  thereafter  Dunn 
procured  one  I.  C.  Clark  to  become  his  sure- 
^  upon  the  bond,  and  Clark  executed  the 
bond  as  surety,  and  it  was  tendered  to  the 
^eppty  sheriff  without  Kuhns'  name  having 
t>een  erased,  as  Dunn  had  agreed  should  be 
^Ume,  In  this  way,  without  his  knowledge  or 
eonsent,  his  name  remained  on  the  bond  as 
srurety,  without  any  intention  on  the  part  of 
]>unn  to  again  offer  him  as  sudi,  and  without 


his  having  been  accepted  as  surety  by  the 
deputy  sheriff.  When  the  case  came  on  for 
trial,  the  plaintiff  recovered  a  judgment 
against  Dunn,  and  a  judgment  was  Altered 
on  the  bond  against  Kuhns  and  Clark  as 
sureties.  Kuhns  had  no  knowledge  of  the 
unauthorized  use  of  his  name  until  some  time 
after  the  judgment  had  been  entered.  He 
prayed  that  the  judgment  should  be  vacated 
as  to  him. 

Clark  demurred  to  the  petition  and  an- 
swered it  On  information  and  belief  he  de- 
nied that  Dunn  did  not  intend  to  again  of- 
fer Kuhns  as  a  surety  but  alleged  that  in 
fact  he  did  so  intend,  and  did  offer  Kuhns  as 
a  surety,  and  Clark  signed  the  bond,  regard- 
ing himself  as  a  cosurety  with  Kuhns;  the 
bond  being  signed  by  the  latter  when  tender- 
ed to  him  by  Dunn  for  the  purpose  of  sign- 
ing as  a  cosurety.  A  part  of  the  inducement 
offered  to  Clark  to  sign  as  a  surety  was 
that  Kuhns  was  a  cosurety  with  him.  It 
was  through  the  negligence  of  Kuhns,  and  no 
one  else,  that  his  name  remained  on  the 
bond,  if  he  intended  that  it  should  not  be  so 
retained,  as  the  duty  developed  upon  him  to 
take  possession  of  or  destroy  the  bond  when 
the  contract  between  himself  and  Dunn  had 
been  canceled  or  repudiated,  and  not  to 
leave  the  bond  in  possession  of  Dunn,  so 
that  innocent  persons  might  be  misled  there- 
by. Clark  is  informed  that  Dunn  is  insol- 
vent, and  that  the  sureties  will  be  required 
to  pay  off  the  judgment;  and  he  should  not 
be  required  to  pay  off  the  whole  of  it,  since 
Kuhns  put  it  in  the  power  of  Dunn  to  mis- 
lead him.  If  the  bond  is  void  as  to  Kuhns, 
it  is  also  void  as  to  Clark,  who  entered  into 
the  contract  as  a  cosurety,  and  to  relieve 
Kuhns  will  be  such  a  material  alteration 
of  the  bond  as  to  make  it  void  as  to  Clark. 
The  pray^s  were  that  Kuhns  be  not  relieved 
from  the  judgment;  that,  if  it  should  be 
set  aside  as  to  him,  it  be  set  aside  also  as 
to  Clark;  that  the  Macon  Telegraph  Pub- 
lishing Company  be  enjoined  from  enforcing 
or  attempting  to  enforce  the  judgrment  against 
Claifk ;  and  that  he  have  general  relief.  By 
amendment  ClarilL  alleged  that,  since  the  fil- 
ing of  his  original  answer  and  cross-petition, 
the  Macon  Telegraph  Publishing  Company 
through  its  attorneys  had  pointed  out  to  the 
sheriff  certain  real  estate  belonging  to  Clark, 
and  had  instructed  him  to  proceed  to  en- 
force the  execution,  and  that  this  will  be 
done,  and  that  the  publishing  company  was 
not  insisting  that  Dunn  and  Kuhns  pay  the 
judgment,  but  is  threatening  to  levy  on  the 
property  of  Clark.  He  prayed  that  the  pub* 
lishing  company  and  the  sheriff  be  enjoined 
from  levying  on  and  selling  his  property. 

The  Macon  Telegraph  Publishing  Compa- 
ny answered,  in  substance,  that  it  pointed 
out  no  particular  property  to  be  levied  on, 
but  requested  the  sheriff  to  make  the  mon- 
ey by  levying  on  the  property  of  Clark,  hav- 
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Ing  learned  that  be  was  the  owner  of  nnin- 
cumbered  property;  that  it  was  making  no 
invidious  discrimination  as  between  the  par- 
ties to  the  judgment;  and  that  as  to  any 
controTersy  between  Knhns  and  Clark  this 
defendant  is  an  innocent  party,  and  should 
not  be  delayed  thereby.  The  sheriff  answer- 
ed that  he  was  proceeding  to  realize  the 
amount  of  the  execution  by  levy  and  sale; 
that  the  judgment  and  execution  were  against 
both  Kuhns  and  Clark,  and  he  had  the  right 
to  levy  upon  the  property  of  either;  and 
that  he  was  not  concerned  with  any  legal 
controversy  between  them. 

There  was  a  hearing  upon  the  application 
of  Clark  for  an  injunction.  He  introduced 
in  evidence  the  sworn  petition  of  Kuhns,  and 
his  answer  thereto,  and  his  sworn  amend- 
ment and  crosfr-petition ;  also  the  notice  of 
the  levy  on  certain  property.  The  Macon 
Telegraph  Publishing  Company  introduced  its 
sworn  answer  to  the  cross-petition  of  Clark. 
The  sheriff  and  his  deputy  testified,  by  affi- 
davits, to  the  effect  that  whai  Dunn  pre- 
sented the  bond,  with  the  name  of  Kuhns 
signed  thereto  as  the  only  surety,  it  was 
refused  because  Kuhns  was  not  considered 
a  sufficient  security;  that  later  Dunn  came 
back  with  the  same  bond,  and  presented  it 
again  with  the  name  of  Clark  signed  thereto 
as  a  surety  with  Kuhns;  and  that  the  depo- 
nents did  not  know  what  occurred  between 
Dunn,  Kuhns,  and  Clark.  Tiie  presiding 
Judge  refused  the  injunction  prayed  in  the 
cross-petition  of  Clark,  and  he  excepted. 

Holbrook  &  Oorbett,  of  Atlanta,  for  plain- 
tiff in  error.  Smith.  Hammond  &  Smith  and 
Daley,  Qiambers  &  Daley,  all  of  Atlanta,  for 
defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  There  is  much  conflict  and  some 
confusion  in  the  authorities  in  regard  to  add- 
ing new  makers  or  obligors  to  an  instrument 
after  its  original  execution.  After  there  has 
been  a  complete  execution  and  delivery,  and 
even  sometimes  before  there  has  been  a  com- 
plete delivery  to  the  obligee,  it  has  been  held 
that  such  a  change  is  material,  as  rendering 
all  the  promisors  jointly  and  equally  liable 
to  the  obligee,  as  well  as  among  themselves, 
and  as  tending  to  lessen  the  ultimate  liability 
of  the  maker  or  makers.  It  has  been  held 
that  the  addition  of  a  surety  to  a  complete 
bond  after  execution  and  delivery  by  the 
original  sureties  is  an  alteration  which  will 
discharge  the  latter.  Oneale  v.  Long,  4 
Oranch,  60,  2  L.  Bd.  550;  Anderson  T.  Bellen- 
ger,  87  Ala.  834,  6  South.  82,  4  L  R.  A.  680,  18 
Am.  St  Rep.  46.  See  the  discussion  in  Tay- 
lor V.  Johnson,  17  Ga.  521,  though  the  exact 
point  seems  not  to  have  been  finally  decided 
in  that  case.  On  the  other  hand,  it  has  been 
declared  that  the  question  is  controlled  by 
a  consideration  as  to  the  character  of  the 
change,  and  whether  it  is  in  the  body  of  the 
instrument  or  otherwise,  the  extent  to  which 


the  instrument  has  been  completed  in  Iti 
execution,-  and  of  authority  to  be  implied 
from  the  conditi<m  of  the  instrument,  as  to 
its  state  of  completeness  in  connection  with 
the  relation  of  the  parties.  Accordingly  it 
has  been  held  in  some  decisicHis  that  if  t 
surety  be  added  to  a  promissory  note  bef<m 
it  has  been  "fairly  launched**  so  as  to  become 
an  available  security  for  the  purpose  for 
which  it  was  Intended,  afi  where  sudi  t 
change  was  made  while  the  instrument  was 
in  the  hands  of  the  principal  in  order  to 
discount  it,  it  vrill  not  be  considered  an  alte^  * 
ation  whidbL  will  dlsdiarge  the  original  sure- 
ty. 2  Cyc.  219,  221;  Ward  v.  Hackett,  80 
Minn.  150,  14  N.  W.  578,  44  AuL  Sep.  187 
(where  it  was  said,  "We  have  been  refer- 
red to  no  case,  and  have  found  none,  going  so 
far  as  to  hold,  where  a  surety  signs  a  promis- 
sory note  and  intrusts  it  to  his  principal,  and 
the  principal,  while  the  instrument  is  still 
inchoate  and  has  not  become  effectual  as  a 
contract  by  delivery,  procures  an  additional 
signer,  that  this  would  be  a  material  altera- 
tion and  release  the  first  surety") ;  Crandall 
V.  First  National  Bank  of  Auburn,  61  Ind. 
349 :  Miller  v.  Finley,  26  Mich.  249,  12  Am. 
Rep.  306 ;  McOaughey  v.  Smith,  27  N.  Y.  39 ; 
Snyder  v.  Van  Doren,  46  Wis.  602,  1  N.  W. 
286,  82  Am.  Rep.  789;  Graham  y.  Rush,  73 
Iowa,  461,  35  N.  W.  618;  2  Dan.  Neg.  Inst 
(6th  Bd.)  I  1889. 

Without  deciding  whether  Kuhns  was  or 
was  not  disdiarged,  as  he  is  not  excepting, 
and  in  fact  appears  not  to  be  a  party  to  the 
writ  of  error,  relatively  to  Clark,  who  alone 
complains  of  a  refusal  to  grant  an  injunc- 
tion in  his  favor,  certain  things  should  be 
noted.  In  the  first  place,  he  does  not  con- 
cede that  Kuhns  is  discharged,  but  denies  it, 
stating  in  the  alternative  that,  if  Kuhns  is 
discharged,  he  should  be  likewise  discharged. 
In  the  second  place,  if  Kuhns  was  discharg- 
ed, it  must  have  been  either  because  Oark 
signed  the  bond  as  additional  security,  or  be- 
cause it  had  been  rejected  with  Kuhns  as 
the  sole  surety,  and  a  new  delivery  with  his 
consent  was  necessary.  There  had  beoi  no 
complete  delivery  of  the  bond  to  the  obligee, 
as  was  the  case  of  Taylor  v.  Johnson,  supra. 
The  evidence  of  the  deputy  sheriff  was  to  the 
effect  that  he  refused  to  accept  the  bond  as 
first  tendered,  because  he  did  not  consider 
Kuhns  a  sufficient  surety,  and  that  an  ad- 
ditional surety  was  furnished  by  the  signa- 
ture of  Clark.  In  his  cross-petition  Clark 
does  not  deny  that  he  knew  that  the  tx>nd 
had  been  tendered  with  the  signature  of 
Kuhns,  and  had  been  refused  without  addi- 
tional security,  and  that  he  signed  with  that 
knowledge.  He  introduced  in  evidence  the 
petition  ol  Kuhns,  which  alleged  that  Clark 
had  such  knowledge.  If  he  knew  this,  and 
signed  as  an  additional  surety,  could  he  daim 
that  his  signing  operated  to  discharge  Kuhns, 
and  likewise  operated  to  discharge  himself? 
The  bond  is  not  set  out  in  the  record,  and 
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it  does  not  appear  whether  It  was  Joint,  or 
Joint  and  seyeral.  Clark  knew  that  the  pur- 
pose of  it  was  to  enable  his  principal  to  re- 
tain possession  of  the  personal  property. 
He  aided  his  principal  to  accomplish  that 
result  The  property  may  have  been  destroy- 
ed or  consumed.  Under  such  facts,  Clark 
could  not  be  held  to  be  free  from  liability; 
and  there  was  no  error  in  refusing  to  grant 
the  interlocutory  injunctioa  prayed  for  by 
him.  So  f^r  as 'there  was  any  controversy 
in  regard  to  issues  of  fact,  we  must  treat 
them  as  determined  in  favor  of  the  ruling  of 
the  trial  court 

Judgment  afElrmed.    All  the  Justices  con- 
cur, except  FISH,  C.  J^  absent 


(lis  Ga.  270) 

NEWMAN  V.  STATB.     (No.  248.) 
(Supreme  Court  of  Georgia.     March  9,  1916.) 

(SyUahiu  hy  the  Court,) 
ORnaNAL  Law  ^=9126— Charob  oi*  Vbnxtb— 

PSBJUDIOB. 

Under  the  facts  of  this  case  the  court  erred 
in  refusing  a  change  of  venue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  (>nt  IHg.  S  243;   Dec.  Dig.  <&s>126.] 

Beck,  J.,  dissenting. 

Error  from  Superior  Court,  Floyd  Ck>un- 
ty ;  Moses  Wright,  Judge. 

Henry  Newman  was  indicted  for  murder. 
From  an  order  denying  a  (^ange  of  venue, 
he  brings  error.    Reversed. 

This  case  is  here  on  exceptions  to  the  Judg- 
ment of  the  court  below,  denying  a  motion 
for  a  change  of  venue  under  tiie  act  of  1911 
(Acts  1911,  p.  74).  At  the  hearing  of  the 
motion  the  movant  by  affidavit,  testified 
substantially  as  follows:  He  had  been  in- 
dicted by  the  grand  Jury  of  Floyd  county 
for  the  offense  of  murder ;  the  indictment  al- 
leging that  he  did,  on  the  2d  day  of  January, 
1915,  kill  and  murder  one  Benjamin  Frank- 
lin in  that  county.  At  the  time  of  making 
the  afiSdavit  the  January  term,  1916,  of  the 
finiperior  court  was  in  session,  and  a  jury 
was  impaneled,  and  afiSant  was  about  to  be 
tried  before  the  Jury  at  that  term.  On  Janu- 
ary 5, 1916,  he  was  carried  to  Jail  in  Fulton 
county  for  the  purpose  of  safe-keeping,  hav- 
ing^ been  removed  by  the  sheriff  of  Floyd 
coTinty  to  the  latter  JaU.  In  movant's  Judg- 
ment an  impartial  Jury  cannot  be  obtained  to 
try  him  in  Floyd  county.  The  public  mind 
there  Is  highly  inflamed  on  account  of  the 
alleged  crime.  The  deceased  was  a  white 
man  and  afiSant  is  a  negro,  and  on  account 
of  the  difference  in  the  races  the  public 
sentiment  is  abnormal  towards  aflSant  He 
charges  and  beUeves,  and  has  been  informed, 
that  two  members  of  the  Rome  bar  have  been 
employed  by  parties  unknown  to  him  for  the 
purpose  of  assisting  the  solicitor  general  in 
his  prosecution.  Since  the  homicide  it  has 
been  heralded  over  the  county  by  a  newspa- 


per having  a  large  droulatlon  in  the  county. 
It  was  published  therein  that  it  wais  neoe»- 
sary  to  remove  affiant  to  the  Fulton  county 
Jail  for  protectl<Hi,  and  this  helped  to  scatter 
broadcast  the  nature  of  the  feeling  of  the 
public  in  the  community  against  affiant  and 
helped  to  engender  the  general  ill-feeling  that 
now  prevails  against  him.  There  Is  prob- 
ability of  lynching  or  other  violence  being 
done  affiant  if  he  is  tried  in  Floyd  county. 
On  the  day  he  was  removed  from  Jail  in 
Floyd  county,  the  sheriff  of  that  county 
heard  statements  freely  made  by  various  par* 
ties,  asserting  their  intention  of  lynching  af- 
fiant that  night  Crowds  were  beginning  to 
collect;  and  affiant  diarges  and  believes* 
and  has  been  informed,  that  the  crowds  were 
collecting  for  the  purpose  of  forming  a  mob 
to  lynch  affiant  The  sheriff  did  not  attempt 
to  take  him  to  Atlanta  by  boarding  a  train 
in  Rome;  but  he  procured  an  automobile, 
and,  in  company  with  affiant,  one  Gteorge 
West  Bowen,  who  is  charged  with  the  same 
offense,  and  Deputy  Sheriffs  Watts  and  Bobo, 
went  to  the  Rome  Brick  Company  station  on 
the  Western  &  Atlantic  Railroad  and  there 
boarded  a  train;  this  station  being  about 
three  miles  northeast  of  Rome.  It  is  neces- 
sary to  change  trains  at  Kingston  for  Atlan* 
ta,  and  when  Sheriff  J.  R.  Barron  arrived 
in  Kingston,  the  marshal  of  Kingston  stated 
to  the  sheriff  that  he  had  received  a  tele- 
phone message  from  one  of  the  deputy  sheriffs 
of  Floyd  county  (G.  W.  Smith),  suggesting 
that  the  sheriff,  unless  a  train  was  ready, 
go  immediately  to  CJartersville  in  an  auto- 
mobile. Affiant  was  informed  and  believes 
that  five  automobiles,  filled  with  armed  men, 
followed  the  sheriff,  who  had  affiant  In 
charge,  and  that  their  purpose  was  to  lynch 
affiant 

The  sheriff  of  Floyd  county  testified  that 
on  January  5,  1915,  he  was  summoned  by 
Judge  Wright  Judge  of  the  superior  courts 
of  the  Rome  circuit;  and  when  he  respond- 
ed, the  Judge  suggested  that  he  thought  It 
would  be  best  to  have  the  defendant  carried 
to  Atlanta  for  safe-keeping.  On  that  date 
he  did  carry  the  defendant  to  Atlanta.  He 
was  in  a  restaurant  in  Rome,  and  while 
there  overheard  four  or  five  people,  whom 
he  did  not  know,  making  threats  that  they 
would  get  him  (meaning  the  defendant  New- 
man) that  night  The  crime  which  the  de- 
fendant was  charged  with  having  committed 
was  being  generally  discussed,  and  for  that 
reason  he  knew  the  threats  were  being  dl« 
rected  against  the  defendant  It  was  arrang- 
ed that  the  defendant  was  to  be  carried  to 
Atlanta,  first  by  the  police  department  of 
Rome  taking  him  in  the  police  patrol  beyond 
the  city  limits,  and  there  delivering  him  to 
the  sheriff  and  his  deputiea  The  defendant 
was  to  lie  down  in  the  patrol  wagon,  so  that 
he  could  not  be  seen.  When  he  arrived  at 
Kingston,  the  noarshal  notified  the  sheriff 
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ttiat  be  had  been  telepb<med  by  tbe  deputy 
■herlff  in  Rome  that,  if  the  train  for  Atlanta 
was  not  ready  when  the  sheriff  arrived,  the 
latter  should  go  by  automobile  to  Oarters- 
▼iUe  and  catch  a  train  at  that  place  for 
Atlanta,  as  five  automobiles  loaded  with  arm- 
ed men  were  following  the  sheriff.  The 
sheriff  turned  the  defendant  over  to  the 
jailer  in  Fulton  county,  Ga.,  where  he  has 
since  remained. 

G.  Wp  Smith,  one  of  the  deputy  sheriffs  of 
Floyd  county,  testified  that,  a  short  time  aft- 
er the  motion  for  a  change  of  venue  in  this 
case  had  been  presented  to  the  court,  he  was 
accosted  by  a  resident  of  Rome,  who,  among 
other  things,  stated  that  had  the  defendant, 
Newman,  remained  in  Rome,  he  would  have 
been  lynched.  He  stated  that  he,  together 
with  about  80  others,  went  as  tax  as  King- 
ston, following  the  defendant ;  that  some  peo- 
ple were  waiting  there  to  help  in  the  matter, 
and  that  he  did  not  beUeve  the  sheriff  would 
have  refused  to  surrender  the  defendant  to 
the  mob  if  it  had  reached  Kingston  in  time. 

T.  J.  Barron  testified  that,  on  the  date  the 
sheriff  took  the  defendant  to  Atlanta,  he 
went  to  the  old  Mitchell  homestead,  beyond 
the  city  Umlts,  and  while  on  his  way  back  he 
met  two  automobiles  going  towards  Kingston 
at  a  very  rapid  rate  of  speed,  and  both  of  the 
cars  were  loaded  with  men. 

M.  C.  Broadi  testified  that  on  the  above- 
named  date  he  saw  an  automobile  being  filled 
with  men.  One  of  the  men  had  a  gun,  and 
one  of  them  had  a  gun  case,  but  whether  or 
not  a  gun  was  in  the  case  he  did  not  know. 
This  was  on  Broad  street  in  Rome,  between 
3  and  4  o'clock  p.  m.,  and  a  short  time  after 
defendant  had  been  carried  on  the  way  to  At- 
lanta. It  was  generally  understood  that  the 
automobile  was  preparing  to,  and  afterwards 
did,  follow  the  car  in  which  the  defendant 
was  being  taken  to  Kingston. 

Ck^ies  of  the  Tribime*Herald,  a  newspaper 
published  in  Rome  on  January  7,  1915,  or  so 
much  thereof  as  contained  an  account  of  the 
inquest  held  over  the  body  of  the  deceased, 
and  portions  of  the  evidence  displayed  in 
large  headlines  on  the  front  page  of  the  pa- 
per, were  in  evidence. 

C.  I.  Harris,  chief  of  police  of  Rome,  sworn 
for  the  state,  testified  that  he  did  not  think 
the  defendant,  Newman,  was  in  any  danger 
whatever  of  being  mobbed  on  the  day  he  was 
carried  to  Atlanta,  and  did  not  personally 
hear  any  threats  made  against  him.  He 
heard  it  was  talked.  He  was  of  the  opinion 
that  there  was  no  danger  in  bringing  New- 
man back  to  Floyd  county  to  be  tried,  and 
that  "he  would  secure  a  fair,  impartial,  and 
quick  trial  in  Floyd  county.'*  He  said  it  was 
not  customary  for  persons  preparing  to  par- 
ticipate in  mob  violence  to  talk  about  it  in 
the  presence  of  peace  officers,  though  such 
officers  are  very  likely  to  hear  of  such  talk. 
In  the  afternoon  of  the  day  the  defendant 


was  taken  to  Atlanta,  upon  his  return  from 
the  point  where  the  affiant  carried  Newman 
to  meet  Sheriff  Barron,  he  met  an  automobile^ 
probably  two,  up  on  Broad  street,  and  wlien 
he  reached  the  dty  proper  he  heard  that  they 
had  followed  the  sheriff  and  the  defendant. 
On  that  afternoon  he  heard  some  discussion 
that  five  automobiles,  loaded  with  men  arm- 
ed with  guns,  were  in  pursuit  of  the  sheriff 
and  the  defendant  He  made  the  defendant, 
Newman,  lie  down  in  the  public  patrol  wag- 
on when  taking  him  beyond  the  dty  Umlts  to 
the  point  where  he  delivered  him  to  the  aiier- 
Iff.  He  did  this  because  he  had  orden  from 
the  sheriff  to  carry  him  that  way,  so  no  one 
would  see  him.  His  motive  in  doing  that  was 
that  no  one  should  see  him.  The  reason  he 
did  not  think  the  defendant  in  danger  of  be- 
ing lynched  was  that  he  "did  not  think  tliose 
persons  brave  enough  to  participate  In  a 
mob." 

John  Bobo,  deputy  sheriff  of  Floyd  connty 
since  January  1,  1916,  testified  that  it  was 
his  Judgment  that  If  the  defendant  had  re- 
mained in  Floyd  county  he  would  not  have 
been  molested,  and  that  he  can  get  a  fair  and 
impartial  triaL  Henry  Watts,  J.  L.  Foster, 
and  M.  Haisfield  testified  to  the  same  effect 
as  did  Bobo. 

Harris  &  Harris,  of  Rome,  for  plaintiff  In 
error.  W.  H.  Bnnis,  SoL  Gen.,  McHenry  H 
Porter,  and  Max  Meyerhardt,  aU  of  Romep 
for  the  State. 

HIIX^  J.  Reversed.  All  the  Justices  ooa- 
cur,  except  FISH,  C  J.«  absent,  and 

BECK,  J.  (dissenting).  In  cases  like  the 
present,  the  court  is  vested  with  a  discretion 
as  to  whether  he  will  grant  the  order  applied 
for,  and  under  the  facts  presented  in  the 
record  there  was  no  abuse  of  discretion  in 
refusing  the  order. 


a^  Cta.  285> 
WHITBHBAD  v.  WHITEHEAD.     (No.  2SL} 
(Supreme  Ck>ilrt  of  Georgia.    Mardi  10,  1915J 

(Byllabiu  hy  the  Court.) 

1.  Witnesses  ^=»60— Apfucoation  iob  Teml- 
POBAST  Alzmont— Wm. 

Where  the  husband  sued  for  divorce,  al> 
le^ng  cruel  treatment  and  adultery,  and  the 
Wife  in  her  answer  sought  by  way  of  crocs 
action  a  divorce  on  the  ground  of  cruelty,  and 
asked  alimony  and  counsel  fees,  on  the  bear- 
ing of  her  application  for  temporary  alimony 
thete  was  no  error  in  permitting  her  to  testi- 
fy as  to  relevant  matters  not  involving  the  ques- 
tion of  adultery.  Arnold  v.  Arnold,  141  Qa. 
158  (8),  160,  qS  S.  E.  652. 

[Ed.  Note.— For  other  cases,  see  Witnesses* 
Cent  Dig.  {{  167-173;   Dec  Dig.  «=s>60.] 

2.  Award  or  Auhont. 

The  court  did  not  abuse  its  discretion  In 
awarding  temporary  alimony  and  attorney's 
fees. 

Error  from  Superior  Oourt,  Bibb  County; 
H.  A.  Mathews,  Judge. 


«s9For  other  cases  see  same  toplo  and  KAY-NUMBBB  In  aU  Key-Numbered  XMgwto  anfl  Indesses 
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Action  by  Willy  Whitehead  against  SalUe 
Whitehead.  From  the  Judgment,  plaintiff 
brings  error.    Affirmed. 

Newman  ft  Newman,  of  Macon,  for  plain- 
tiif  in  error.  J.  O.  Estes  and  W.  A.  Mo- 
Glellan,  both  of  Macon,  for  defendant  In  er« 
ror. 

HILL,  J.  *Jndgm«it  affirmed.  AQ  the 
Justices  concur,  except  FISH,  O.  J.,  absent 

a«  Oa.  286) 

PHILLIPS  V.  PHILLIPS.     (No.  262.) 
(Supreme  Oonrt  of  Georgia.    March  10,  1916.) 

(ByXMm9  5y  ike  Oovrt.) 

1.  AwABD  or  Temporary  Auhont. 

There  was  no  abaae  of  discretion  in  tbe 
order  allowing  temporary  alimony,  on  the 
ground  that  the  amount  lulowed  for  that  pur^ 
poee  and  for  attorney's  fees  was  too  small. 

2.  Divorce  €=»216--Order  Granting  Teicpo- 

RABT  ALIMONT— VALIDITT  OF  PROVISION*— 

Exercise  ot  Disoretion. 
Though  the  evidence  was  conflictinir  (there 
being  much  evidence  tendinsr  to  show  that  the 
plaintiff  and  the  defendant  had  been  living  to- 
fcether  at  the  house  of  the  plaintiff's  father; 
that  on  account  of  some  trivial  difference  the 
father  of  the  plaintiff  had  ordered  the  defend- 
ant to  leave;  that  the  latter  prepared  a  home 
to  which  he  desired  to  take  his  wife,  but  her 
parents  objected;  and  that,  after  first  agreeing 
to  go  with  him,  she  later  declined  to  do  so), 
as  against  the  wife  there  was  no  abnee  of  dis- 
cretion in  providing,  in  the  order  granting 
temporary  aumony,  that  if  the  defendant  would 
provide  a  reasonable  home  for  his  wife  and 
child,  apart  from  the  residence  of  any  other 
family,  and  would  give  bond  m  the  sum  of  $200, 
conditioned  to  support  and  to  properly  treat 
his  wife  and  child,  and  not  to  go  beyond  the 
jurisdiction  of  the  court  for  12  months,  and, 
upon  preparation  of  such  home  and  the  giving 
of  sucn  bon^  would  notify  his  wife,  and  would 
in  good  faith  offer  to  receive  her  and  provide 
for  ner  and  her  child  to  the  best  of  his  ability, 
he  would  not  be  required  to  continae  to  pay 
alimony. 

(a)  It  is  not  the  best  practice  to  make  provi- 
idons  of  this  character  in  advance,  rather  than 
for  the  presiding  judge  to  hear  an  application 
to  modify  the  original  order  upon  a  proper 
showing,  so  that  the  judge  may  pass  upon  the 
situation  at  it  may  then  exist  The  question 
of  compliance  with  the  provisions  of  the  or- 
der can  be  tested,  if  so  desired,  upon  a  proceed- 
ing to  enforce  the  claim  for  alimjony;  and, 
under  the  facts  of  the  case,  the  form  of  the 
order  will  not  require  a  reversal. 

[Ed.  Note,— For  other  cases,  see  Divorce, 
Cent.  Dig.  ff  686,  636;   Dec  Dig.  «=s>210.] 

Error  from  Superior  Oonrt,  Glascock  Coun- 
ty;   B.  F.  Walker,  Judge. 

Action  between  R.  W.  Phillips  and  Joseph 
Phillips.  From  the  judgment,  B.  W.  Phil- 
lips brings  error.    Affirmed. 

M.  Ifc  Felts,  of  Warrenton,  for  plaintiff  in 
error.  J.  B.  Bnrnside,  of  Thomson,  for  de- 
fendant in  error. 

LiUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  O;  J.,  ab- 


a43  Ga.  »S) 
SHIELDS  ▼.  STATS.     (No.  248.) 
(Supreme  Oourt  of  Georgia.     March  9,  1915,) 

(ByXlahut  ly  the  OowriJ 

CSDCOfAV  Law  ^=9ll60-^APFKAIr-DBZVIAIi  ov 

New  Triai.. 
The  motion  for  a  new  trial  was  based 
solely  on  the  general  grounds  that  the  verdict 
was  contrary  to  the  law  and  evidence  and  with- 
out evidence  to  support  it.  There  being  suffi- 
cient evidence  to  sustain  the  finding,  and  the 
presiding  judge  having  ovezmled  ue  motion, 
this  court  will  not  interfere. 

[Ed.    Note.— For   other   caaes^    see   Criminal 
Law,  Cent  Dig.  {  3084;  Dec.  Dig.  ^S9ll60.] 


Error  from  Superior  Gourt,  McDuffie  Oonn- 
ty;   0.  B.  CSonyers,  Judge. 

Hudson  Shields  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

John  T.  West,  of  Thomson,  for  plaintiff  In 
error.  A  L.  Franklin,  Sol.  Gen.,  of  Augusta, 
Warren  Grice,  Atty  Gen.,  J.  B.  Burnside,  of 
Thomson,  and  A  L.  Henson,  of  Atlanta,  for 
the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  G.  J.,  ab- 
sent 


(148  GkL  266) 
STGKES   V.    STATE.      (No.   245.) 

(Supreme  Gourt  of  Georgia.     March  9,  1916.) 

(SjfUahue  hy  the  OouriJ 

1.  Rkvuw  on  Appkai*. 

When  considered  in  connection  with  the 
context,  there  was  no  error  in  any  of  the  ex- 
cerpts from  tiie  charge,  on  which  error  was  as- 
dened,  sufficient  to  require  the  grant  of  a  new 
tnaL 

2.  RsQnBSTBD  Ghabqxs  Govisbbd. 

In  so  far  as  tbe  request  to  charge  embodied 
correct  principles  of  law  applicable  to  the 
case,  it  was  covered  by  the  general  charge. 

3.  Omissions  to  Ghabob  Not  Bbbob. 

There  was  no  evidence  on  which  to  base 
a  charge  on  the  law  of  voluntary  manslaughter, 
and  the  omission  to  diarge  on  that  subject  was 
not  erroneous.  If  the  defendant's  statement 
authorised  such  a  charge,  it  was  incumbent  up- 
on him  to  present  an  appropriate  request. 

4.  Vebdict  Suppobted. 

The  evidence  was  sufficient  to  support  the 
verdict. 

.  Error  from  Superior  Gourt,  Bibb  Gounty; 
H.  A.  Mathews,  Judge. 

A  W.  Stokes  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Feagin  &  Hancock,  Napier,  Maynard  ft 
Plunkett,  and  Sam  B.  Hunter,  an  of  Macon, 
for  plaintiff  in  error.  John  P.  Ross,  SoL 
Gen.,  of  Macon,  Warren  Grice,  Atty.  Gen., 
and  A  L.  Henson,  of  Atlanta,  for  the  State. 

ATKINSGN,  J.  Judgment  affirmed.  AU 
the  Justices  concur,  except  FISH,  G.  J.,  ab- 
sent 


For  othir 
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a4S  Qa.  277) 

BURTON  ▼.  STATE.     (No.  26^) 
(Supreme  Court  of  Georgia.    March  10,  1915.) 

(Byllahui  hy  the  Court.) 

1.  Failubs  to  Instbuct. 

Under  the  evidence  there  was  no  error  in 
failing  to  charge  on  the  subject  of  voluntary  or 
involuntary  manslaughter. 

2.  iNSTBUCnON   ON   RSASONABLB  FeaBS. 

When  the  entire  charge  on  the  subject  of 
reasonable  fears  is  considered,  there  is  nothing 
in  it  showing  error  prejudicial  to  the  accused. 
3.  Cbiminal  Law  ^5»829  —  Instbtjotions  ^ 

Repetition. 

Where  the  charge  fully  covered  a  certain 
contention  and  as  a  part  of  it  the  presiding 
judge  gave  an  instruction  requested  by  counsel 
for  the  accused,  it  was  not  necessary  that  he 
should  comply  with  another  request  upon  the 
same  subject  which  was  substantially  covered 
by  the  general  charge  and  the  requested  charge 
that  was  given.  The  presiding  judge  was  not 
required  to  emphasize  a  charge  on  a  particular 
subject  by  reiterating  it  by  giving  more  than 
(me  request  thereon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2011:   Dec.  Dig.  <&s>829.] 

Error  from  Superior  Court,  Lee  County; 
Z.  A.  Littlejohn,  Judge. 

Walter  Barton  was  conyicted  of  crimen  and 
brings  error.    Affirmed. 

W.  G.  Martin,  of  Leesburg,  for  plaintiff  la 
error.  J.  R.  Williams,  Sol.  Gen.,  of  Amer- 
icus,  and  Warren  Grice,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justlcefl  concur,  except  FISH,  0,  J.,  ab- 
sent 

a43  Qa.  264) 

LAWRENCE  v.  STATE.    (No.  241.) 
(Supreme  Court  of  Georgia.     March  9,  1915.) 

(SyUahuB  by  the  Court,) 

Cbiminal  Law  ^=5>829 -- "Voluntabt  Maw- 
slauohteb"  —  Rkvusal  of  Instbuctions 

COVEBED. 

Where,  upon  the  trial  of  one  under  an  in* 
dictment  charging  murder,  the  court  properly 
charged  the  jury  upon  the  subject  of  *'volun- 
tary  manslaughter,'*  that  grade  of  homicide  be- 
ing involved  under  the  evidence  in  the  case,  and, 
following  the  definition  of  voluntary  manslauirh- 
ter  as  contained  in  Pen.  Code  1910,  I  65,  the 
court  charged:  "You  will  observe,  from  this 
definition  of  voluntary  manslaughter,  that,  in 
order  to  reduce  a  homicide  from  murder  to 
voluntary  manslaughter,  there  must  have  been 
some  actual  assault  upon  the  person  killing  by 
the  person  killed,  or  an  attempt  by  the  person 
killed  to  commit  serious  personal  injury  on  the 
person  killing,  or  other  equivalent  circumstances 
sufficient  .to  justify  the  excitement  of  passion, 
and  to  exclude  all  idea  of  deliberation  or  mal- 
ice, express  or  implied.  *  *  *  If  vou  believe 
in  this  case  that  this  defendant  killed  the  de- 
ceased, and  at  the  time  of  the  killing,  or  just 
before  the  killing,  that  the  deceased  made  an 
actual  assault  upon  him,  or  was  attempting  to 
commit  a  serious  injury  upon  him,  or  other 
equivalent  circumstances  to  justify  the  excite- 
ment of  passion,  and  he  killed  him  for  those  rea- 
sons, then  the  crime  would  not  be  murder,  but 
voluntary  manslaughter"— it  was  not  error  for 
the  court  to  refuse  to  charge  further,  upon  writ- 
ten request,  that  "an  assault  and  battery  is  a 


serious  Injury,  as  contemplated  by  the  law  of 
voluntary  manslaughter  given  you  in  charge.** 
So  far  as  the  request  to  charge  was  legal  and 
pertinent,  it  had  been  sufficiently  covered  by  the 
charge  upon  the  subject  of  voluntary  manslaugfa- 
ter,  as  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2011;  Dec  Dig.  ^=5>829. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Voluntary  Manslaugli- 
ter.] 

2.  Vbbdxct  and  Denial  or  Nbw  Trial  Af* 

PBOVED. 

The  evidence  authorized  the  verdict  roi- 
dered,  and  the  court  did  not  err  in  overmliag 
the  motion  for  a  new  trial. 

Ehrror  from  Superior  Ck>art»  Butts  County; 
Bobt  T.  Daniel,  Judge. 

Joe  Lawrence  waa  convicted  of  crime,  and 
brings  error.    AfiSrmed. 

O.  M:  Duke,  o£  Flovllla,  and  J.  T.  Moore 
and  O.  L.  Redman,  both  of  Jackson,  for 
plaintiff  in  error.  SI.  M.  Owen,  Sol.  GeiL,  of 
Zebulon,  Warren  Grioe,  Atty.  6en^  and  A. 
L.  Henson,  of  Atlanta,  for  the  State. 

BECK,  J.  Judgment  affirmed.  All  tbe 
Justices  concur,  except  FISH,  C  J^  absent 


(14S  Ga.  236) 
POPE  T.  SCOTT.     (No.  254.) 
(Supreme  Court  of  Georgia.    March  9,  19150 

(Syllabus  by  the  Court.) 

1.  ExECXTTiON  «=»171— Injunction  —  DiscKE- 

TION. 

There  heing  eonflictlng  evidence  on  the  sub- 
ject of  whether  notice  of  a  motion  for  a  new 
trial  was  given,  and  also  as  to  whether  there 
was  proper  notice  of  the  setting  down  of  the 
case  for  a  trial  after  a  new  trial  had  been  grant- 
ed, there  was  no  abuse  of  discretion  in  refusing 
to  grant  an  injunction  to  restrain  the  enforce- 
ment of  the  judgment  entered  upon  a  replevy 
bond  given  by  the  plaintiff  in  the  bail  trover  pro- 
ceeding, because  of  an  alleged  want  of  notice 
in  the  particulars  mentioned. 

[Ed.  Note.— For  other  cases,  see  Execution. 
Cent  Dig,  H  497-518;   Dec  Dig.  «=>171.1 

2.  Bbplbvin  «=5>125— Bail  —  Tbovbh— Dm- 

inssAL. 

Where  a  plaintiff  in  an  action  of  trover 
sues  out  bill  process,  and  upon  failure  of  tbe 
defendant  to  give  bond  gives  a  bond  and  ob- 
tains possession  of  the  property,  and  subse- 
quently fails  to  prosecute  his  action,  whereup- 
on it  is  dismissed  for  want  of  prosecution,  tiie 
judgment  of  dismissal  so  far  operates  as  a  judg- 
ment of  restitution  as  to  authorise  the  court  to 
enter  judgment  on  the  replevy  bond  for  the 
value  of  the  property.  Marshall  v.  Livingston, 
77  Ga.  21 ;  Smith  v.  Adams,  79  Ga.  802,  5  S. 
E.  242;  Thomas  v.  Price,  88  Ga.  638,  15  S. 
E.  11. 

(a)  As  against  the  replevying  party,  a  judg- 
ment may  be  entered  on  such  bond  by  the  court 
for  the  value  of  the  property  replevied,  as  stat- 
ed in  the  pleading  of  such  party  and  in  the  bond 
given  by  him;  and  it  is  not 'necessary  to  bring 
suit  on  the  bond,  or  to  have  a  juij  trial.  Laoch- 
heimer  v.  Jacobs,  126  Ga.  261,  55  S.  E.  55. 

(b)  In  determining  the  amount  for  which  judg- 
ment shall  be  rendered  in  lieu  of  a  writ  of  res- 
titution, the  court  may  consider  the  bond  it- 
self, and  the  plaintiff's  declaration  and  affidavit 
to  require  bail.    It  does  not  appear  in  the  pres- 
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ent  case  that  the  court  did  not  have  before  it 
enfficient  data  from  which  to  ascertain  the 
amount  of  the  judgment  rendered.  See  the  an- 
thorities  cited  supra. 

[Ed.  Note.— For  other  cases,  see  Repleyin» 
Gent  Dig.  JS  503.  504 ;   Dec  Dig.  «=s>125.} 

Error  from  Superior  Court;  Fulton  Coun- 
ty;  W.  D.  BUls,  Judge. 

Action  by  A.  Pope  against  Will  Scott 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

S.  C.  Crane  and  Gober  &  Jackson,  all  of 
Atlanta,  for  plaintiff  In  error.  Geo.  West- 
moreland and  J.  W.  &  J.  D.  Humphries,  all 
of  Atlanta,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 


a^S  Qa.  274) 

LECKIB  ▼.  LECEIE.     (No.  250.) 
(Supreme  Court  of  Georgia.     March  0,  1915.) 

(Syllabus  5y  the  Ofkuri.) 

Tehpobabt  Alimony. 

Under  the  facts  of  this  case  there  was  no 
abuse  of  discretion  in  granting  the  wife  tem- 
porary alimony  and  attorney's  fees. 

Error  from  Superior  Court,  Hall  CJounty; 
J.  B.  Jones,  Judge. 

Action  between  J.  F.  Leckie  and  Beulah 
Leckle.  From  the  Judgment,  J.  F.  Leckie 
brings  error.    Affirmed. 

W.  B.  Sloan  and  B.  P.  Gaillard,  Jr.,  both  of 
Gainesville,  fSor  plaintiff  in  error.  Wm.  M. 
Johnson  and  A.  C.  Wheeler,  both  of  Gaines- 
Yille,  for  defendant  in  error. 

HILL^  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 

(143  Ga.  274) 

DICKENSON  &  WILLIAMS  ▼•  BABWICK 

et  al.     (No.  252.) 

(Supreme  Court  of  Georgia.    March  9»  1915.) 

(SyllahuB  hy  the  Oouri,) 

Deniai«  or  Interlocutobt  Injunotion. 

There  was  no  error  in  denying  an  inters 
locutory  injunction  in  this  case. 

Error  from  Superior  Court  Decatur  Coun- 
ty;   E.  E.  Cox,  Judge. 

Action  between  Dickenson  &  Williams  and 
Lr.  P.  Barwlck,  trustee,  and  others.  From 
tbe  Judgment  Dickenson  &  Williams  bring 
error.    Affirmed. 

W.  y.  Custer,  of  Bainbridge,  for  plaintiffs 
in  error.  W.  D.  Martin,  of  Bainbridge,  for 
defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
tlie  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent. 


a48  Oa.  276) 

ATLANTA  &  C.  BY.  v.  HOLLINGSWOBTH 

et  aL     (No.  255.) 
(Supreme  (?ourt  of  Greorgia.     March  9,  1915.) 

(Syllahu9  hy  th^  OourtJ 

L  Afpointmbnt  of  Rsoeiveb. 

Under  the  peculiar  facts  of  tUs  case,  the 
court  did  not  err  in  appointing  a  receiver. 
2.  Evidence  Rejectei>— Habmless   Ebrob. 

Had  the  evidence,  which  was  rejected,  been 
admitted,  it  should  not  have  changed  the  re- 
sult 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  W.  B.  HoUingsworth,  administra- 
tor, and  others,  against  the  Atlanta  &  Caro- 
lina Railway.  From  an  order  appointing 
a  receiver,  defendant  brings  error.    Affirmed. 

Simmons  &  Simmons,  of  Atlanta,  for  plain- 
tiff in  error.  Burton  Smith,  Lyman  S.  Hul- 
bert,  Robt  C.  &  Philip  H.  Alston,  Daley  & 
Chambers,  and  W.  A.  Fuller,  all  of  Atlanta, 
for  defendants  In  error. 

BECK,  J.  Judgment  affirmed.  All  th« 
Justices  concur,  except  FISH,  C.  J.,  absent, 
and  LUMPKIN,  J.,  disqualified. 

(143  Ga.  266) 
HAMILTON  v.  STATE.    (No.  244.) 
(Supreme  Court  of  Georgia.     March  9,  1915.) 

(ByUahif  by  the  Court.) 

1.  Cbiminai.  Law    «=5>419,   420,    1169— Evi- 
dence—Heabsay— Habmless  Ebbob. 

Two  warrants  were  swom  out  by  the  fa- 
ther of  the  female  upon  whom  a  rape  was  al- 
leged to  have  been  committed.  The  first  was  for 
a  misdemeanor,  and  the  last  for  the  crime  of 
rape.  The  magistrate  who  issued  the  warrants 
was  allowed  to  testify  that  the  father  made 
certain  statements  when  the  warrants  were  is- 
sued, as  explaining  his  course  of  conduct.  The 
statements  were  inadmissible;  but,  in  view  of 
the  evidence  and  the  defendant's  statement,  we 
do  not  think  the  hearsay  testimony  prejudiced 
the  defendant  or  required  the  grant  of  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  (3ent  Dig.  $S  754,  973-983,  3088.  3130. 
3137-3143;   Dec.  Dig.  <&=»419,  420,  1169.1 

2.  Cbiminal  Law  «ss>7e3,  764,  811  —  Com- 
plaint OF  PBOSEOUTBIX— iNSTBUCnONS. 

An  instruction,  "In  a  prosecution  for  this 
offense  [rai>e],  the  fact  of  the  girl's  having  made 
complaint,  if  proven,  soon  after  the  alleged  as- 
sault took  place,  is  evidence,  but  the  details  or 
particulars  of  her  complaint  casfhot  be  gone 
into  or  considered  by  the  jury,"  is  not  cause  for 
a  new  trial,  on  the  ground  that  it  emphasizes 
the  testimony  of  the  female  alleged  to  have  been 
rap^,  and  amounts  to  an  instruction  that,  if 
she  made  complaint,  it  is  conclusive  evidence 
of  that  fact 

[Ed.  Note.— For  other  cases,  see  Criminal 
I.aw,  Cent.  Dig.  §§  1731-1748.  1752, 1768.  1770, 
1787,  1969-1972;    Dec.  Dig.  <S=5>763,  764.  811.1 

3.  Rape   ^=>59— Instbuotions  —  Complaints 
BT  Female. 

An  instruction  that  "the  defendant  in  this 
case  should  not  be  convicted  upon  the  testi- 
mony of  [the  female  alleged  to  have  been  raped] 
alone,  however  positive  it  may  be,  unless  the 
same  is  corroborated  by  some  concurrent  cir- 
cumstances," is  not  cause  for  new  trial,  on  the 
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ground  tbat  it  amonnted  to  an  infltmction  that 
the  defendant  should  be  convicted  if  the  wit- 
ness' testimony  was  corroborated  by  concurrent 
circumstances,  and  excluded  from  the  jury  a 
consideration  of  her  credibility  as  affected  by 
other  facts  in  evidence,  which  mifiht  not  be  con- 
current circumstances. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  H  88-100;   Dec.  Dig.  «=s>59.1 

4.  Cbiminal  Law  ^s»78&— Impkachicent— In- 

8TBUCTI0NS. 

The  court  instructed  the  jury  as  follows: 
"There  are  three  ways  of  impeaching  a  witness : 
One  is  by  disproving  the  facts  testified  to  by 
him;  another  is  by  proof  of  contradictory  state- 
ments previously  made  by  him  of  matters  rele- 
vant to  his  testimony  and  to  the  case:  another 
is  by  proof  of  general  bad  character.  Where  a 
witness  has  been  successfully  impeached,  by  any 
mode  known  to  the  law,  it  is  the  duty  of  the 
jury  to  disregard  his  entire  testimony,  if  his  un- 
worthiness  or  credit  is  absolutely  established  in 
the  minds  of  the  jury,  unless  it  is  corroborated ; 
it  being  always  a  matter  for  the  Jury  to  deter- 
mine whether  a  witness  has  been  in  fact  so  im- 
peached.*' Under  the  facts  of  this  case,  this 
charge  is  not  cause  for  new  trial.  Powell  y. 
State,  101  Ga.  9  QS),  19,  29  S.  E.  900,  65  Am. 
St  Rep.  277. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  A  1774, 1776-1781, 1889-1894: 
Dec.  Dig.  <d=»78o.] 

6.  Cbqcinal  Law  4=9785  *-  Cbedibiutt  of 
WiTNEssss— Question  fob  Juby. 

The  following  charge  was  not  erroneous: 
"The  credibility  of  witnesses  and  the  weisrht  to 
be  given  their  testimony  is  a  matter  exclusive- 
ly for  the  jury.  When  witnesses  appear  and 
testify  in  a  court  of  justice,  they  are  presumed 
to  speak  the  truth,  and  are  to  be  believed  by 
the  jury,  unless  impeached  in  some  mode  known 
to  the  law,  or  otherwise  discredited  in  the  judg- 
ment of  the  jury."  Cornwall  y.  State,  91  Ga. 
277  (5),  278,  18  S.  B.  154. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  1774, 177^1781.  1889-1894; 
Dec.  Dig.  <d=»785.] 

6.  Rape  ^s»64— iNSTBUonoNBT-PuNisHMEzrr. 

It  was  no  error  for  the  court  to  instruct 
the  junr  that  the  punishment  of  the  crime  of 
rape,  where  the  jury  recommends  mercy,  is  that 
provided  for  assault  with  intent  to  rape,  which 
IS  from  1  to  20  years  at  hard  labor  in  the  pen- 
itentiary. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  {  105;  ^Dec.  Dig.  «s>64.^ 

7.  Vebdict  and  Denial  of  New  Tbial  Ap- 

PBOVED. 

The  charges  complained  of,  when  considered 
hi  connection  with  their  context,  are  not  open 
to  the  criticisms  made  against  them;  the  vari- 
ous rulings  complained  of  are  without  substan- 
tiiJ  error;  ^e  verdict  is  supported  by  the  evi- 
dence; and  the  court  did  not  abuse  his  discre- 
tion in  ref usi^  a  new  triaL 

Error  from  Superior  Court,  Jackson  Coun- 
ty; C  H.  Brand,  Judge. 

Angelo  Hamilton  was  convicted  of  rape^ 
and  brings  error.    Affirmed. 

O.  A.  Johns,  of  Winder,  and  T.  J.  Shackel- 
ford, of  Athens,  for  plaintiff  in  error.  John 
B.  Gamble,  Sol.  Gen.,  of  Athens,  Warren 
Grlce,  Atty.  Gen.,  W.  H.  Qnarterman,  of 
Winder,  J.  A.  B.  Mahaffey,  of  Jackson,  and 
A»  Im  Henson,  of  Atlanta,  for  the  State. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 


043  Qa.  217) 

WILLIAMSON  T.  STATE.    (No.  246.) 
(Supreme  Court  of  Georgia.     March  9.  1915.) 

(SyUahw  by  the  Court.) 

1.  Cbiminal  Law  ^s»ll56— AppeaIt— Dibcbb- 
TiONABT  Ruling— Denial  of  Nbw  Tbial. 

Where  one  ground  of  a  motion  for  a  new 
trial  was  that  certain  named  jurors  -tryinK  tb» 
case  were  not  impartial  and  qualified,  for  the 
reason  that  they  were  biased  and  preiudioed, 
and  had  expressed  opinions  before  the  trial  to 
the  effect  that  "they  were  going  to  try  the 
defendant  and  they  ought  to  hang  hisu'*  and 
that  hanging  was  too  good  for  liim,  and  if  on 
the  jury  they  would  so  find,  the  judge  on  the 
heanng  of  such  motion  is  the  trior  of  the  compe- 
tency of  the  jurors;  and  where  the  jurors  at- 
tacked deny  making  the  statements  attributed 
to  them  on  oath,  and  under  the  eonfllcting  evi- 
dence the  judge  finds  that  the  jurors  were  com- 
petent his  discretion  will  not  be  controlled,  un- 
less abused.  Hall  y.  State,  141  Ga.  7,  80  S.  B. 
307:  Frank  ▼.  State,  141  Ga.  243  aS).  283. 
80  S.  B.  1016:  Wall  y.  State.  126  Ga.  550  (4). 
553,  55  S.  E.  484.  He  did  not  abuse  his  discre- 
tion in  the  present  case^ 

(a)  Nor  was  it  error  to  hold,  on  conflicting 
evidence,  that  the  jurors  had  not  disqualified 
themselves  by  separating  during  the  trial,  nor 
by  talkinij^  to  a  witness  for  the  state  about  the 
case  pendmg  the  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  3067-3071;  Dec  Die.  ^=> 
1156.] 

2.  Cbihin^  Law  ^ss>922  —  iNSTaiaoTiON  os 

IlCPKACHKBHT— RSQUBOT. 

Failure  to  charge  the  jury  the  law  with 
reference  to  the  impeachment  of  witnesses,  even 
where  the  same  is  applicable,  in  the  absence 
of  a  timely  written  request  for  a  dilkrge  on  that 
subject,  is  not  cause  for  a  new  triaL  Bobinaon 
y.  State.  114  Ga.  445.  40  S.  B.  253. 

[Ed.  Note.— For  otiier  cases,  see  Oriminal 
Law,  CSent  Dig.  §9  2210^2218;  Dec.  Dis.  ^s» 
922.1 

8.  Vebdict  akd  Deniai.  of  New  Tbiai.  Ap* 

PBOySD. 

The  eyidence  was  sufficient  to  support  the 
yerdict,  and  none  of  the  other  assignments  of 
error  show  cause  for  the  grant  of  a  new  tiiaL 

Error  from  Superior  Ck>iirt,  Taylor  Couzi- 
ty;  W.  F.  George,  Judge. 

.Pleas  Williamson  was  conyicted  of  crlxne^ 
and  brings  error.    Affirmed. 

Jere  M.  Moore,  of  Montezuma,  and  O.  B. 
MarshalL  of  Reynolds,  for  plaintiff  in  error. 
Geo.  O.  Palmer,  Sol.  Gen.,  of  Golumbus*  War- 
ren Grice,  Atty.  Gen.,  A  L.  Henson,  of  At- 
lanta, and  OL  W.  Foy,  of  Butler,  for  tiie 
State. 

HILL^  J.  Judgment  affirmed.  All  ttie 
Justices  concur,  except  FISH,  O.  J.,  absent. 


a43  Ga.  2BS) 
LAWBBNOEVILLB  OIL  MILL  v.  WALTON. 

(No.  249.) 
(Supreme  CJourt  of  Georgia.     March  9,  1915.) 

(SyUahus  ly  the  Courts) 

1.  PLBADiNa    ^=9205— Qenbbai.   Dekusbeb — 

Implied  Allegations. 

In  an  action  for  damages  by  an  employe 

against  his  employer,  under  the  general  law  of 

master  and  seryant  as  existing  in  this  state. 
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based  aixm  an  injnry  resulting  from  a  latent 
defect  in  machinery  with  which  the  plaintiff 
is  employed  to  work,  if  the  petition  fails  to 
allege  in  express  terms  that  the  master  knew, 
or  by  the  exercise  of  ordinary  care  conld  have 
known,  of  the  defect,  and  failed  to  warn  the 
servant  thereof,  and  fails  to  allege  that  the 
servant  did  not  have  equal  means  with  the 
master  of  knowing  of  the  defect,  the  petition 
will  not  be  subject  to  genezal  demurrer  on  the 
ground  of  the  absence  of  such  allegations,  if  it 
contains  other  allegations  which  in  substance 
import  such  knowledge  upon  the  part  of  the 
master  and  uneqaal  means  on  the  part  of  the 
servant  of  knowing  the  defect.  Properly  con- 
strued, the  allegations  of  the  petition  were  such 
as  in  effect  to  import  knowledge  as  just  stated; 
and  it  was  not  error  at  the  trial  term  to  over- 
rule the  motion  to  dismiss  the  petition. 

[Ed.   Note.— For   other   cases,    see   Pleading, 
Gent.  Dig.  !§  491-^93,  496,  496,  49S-610;   Dec. 


Dig. 

2.  Dakaoes  <t=»216— Febsonai.  iNJinuBS— Ik- 

STBUOnON. 

In  an  action  of  the  character  already  men- 
tioned, where  it  was  sought  to  recover  damages 
for  loss  of  time,  for  permanent  diminution  in 
earning  capacity,  for  expenses  for  medical 
treatment,  and  for  pain  and  suffering  resulting 
from  the  injury  sustained  by  the  employ^,  it 
was  erroneous  to  charge  broadly:  "In  some 
torts  the  entire  injurar  Ib  to  the  peace,  happi- 
ness, and  feelings  of  the  plaintiff.  In  such  cas- 
es no  measure  of  damages  can  be  prescribed, 
except  the  enlightened  conscience  of  impartial 
jurors'*  without  instracting  the  jury  that  the 
charge  was  applicable  only  to  the  element  of 
damage  based  on  pain  and  suffering.  As  the 
charge  was  not  so  restricted,  and  as  other  ele- 
ments of  damages  were  involved,  to  which  the 
darge  was  not  applicable,  the  error  is  suffi- 
cient to  require  the  grant  of  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  SS  648-^6;  Dec.  Dig.  <»s>216.] 

3.  Motion  tob  New  Tbiai^ 

It  is  unnecessary  to  make  any  decision 
upon  the  asdgnments  of  error  based  on  the 
general  grounds  of  the  motion  for  new  trial. 

Error  from  Superior  Court,  Gwinnett  Cowol- 
ty;  J.  B.  Park,  Judge. 

Action  by  J.  L.  Walton  against  the  Law- 
renoeville  Oil  Mill,  a  corporation.  Judgment 
for  plaintiff,  and  defendant  brinf^s  error.  Re- 
rersed. 

J.  U  Wallop  Instituted  an  action  for  dam- 
ages against  the  LawrenoevUle  Oil  Mill,  a 
oorporatton.  The  petition  alleged,  among 
other  things,  the  following  In  substance: 

The  plaintiff,  an  employ^  of  the  defendant 
at  Its  oil  mill,  while  in  the  performanoe  of 
his  duties,  was  endeavoring,  as  It  was  his 
duty  to  do  at  the  beginning  of  bis  day's 
work,  *to  blow  out  the  boiler.''  He  "ap- 
plied, in  the  usual,  ordinary  manner,  a 
wrench  to  the  nut"  on  a  valve.  Owing  to  a 
defect  the  valve  was  leaking,  and  when  the 
wrench  was  applied  an  excessive  amount  of 
hot  water  and  steam  was  released  from  the 
boiler,  and  with  such  force  as  to  explode  a 
certain  pipe,  emitting  a  volume  of  steam 
against  petitioner,  throwing  him  to  the 
ground^  and  scalding  him  in  the  face  and  oh 
his  arms  and  legs.  The  defect  in  the  valve 
was  not  known  to  him,  and  was  one  which 
be  oonld  not  discover  by  the  use  of  ordinary 


care.  The  valve  was  not  In  proper  condition, 
but  was  loose  and  defective,  being  old,  and 
not  such  as  was  in  common  use  for  the  pur- 
pose intended.  The  valve  was  intended  as 
a  contrivance  to  permit  the  ''slow  escape  of 
steam,"  in  order  that  throui^  it  the  boiler 
might  be  blown  out  with  saf^.  Such  valve 
"was  usually  constructed  and  maintained  to 
prevent  the  escape  of  a  large  volume  of  steam 
and  hot  water;  but  this  particular  contri- 
vance was  so  constructed  and  maintained 
that  it  gave  the  result  that  it  was  designed 
to  prevent.  *  *  *  Said  valve  had  been 
inspected  a  short  time  before  petitioner  was 
injured.**    It  was  also  alleged: 

"That  defendant  famished  said  valve  for  pe- 
titioner to  work  with,  and  that  defendant  was 
negligent  in  furnishing  the  same  without  it  be- 
ing in  proper  condition  to  be  used  by  petitioner. 
♦  ♦  •  Petitioner  shows  that  his  injurv  was 
due  to  the  n^ligence  of  defendant  in  failing 
to  furnish  petitioner  with  proper  machinery 
with  which  to  work." 

In  other  paragraphs  of  the  petition  the  ex- 
tent of  the  injuries  were  described,  indicat- 
ing that  they  were  very  serious;  and  it  was 
alleged  that,  as  a  result,  the  plaintiff  had 
lieen  incapacitated  from  work  for  a  consid- 
erable time,  that  the  injuries  would  prob- 
ably be  permanent,  and  that  he  had  sustained 
great  pain  and  suffering,  and  had  incurred 
a  stated  amount  of  indebtedness  for  medical 
treatment  It  was  alleged  that  he  was  83 
years  of  age,  and  capable  of  earning  ^^00 
per  annum.  It  was  prayed  that  he  be  al- 
lowed to  "recover  for  the  injuries  reoeived, 
for  pain  and  suffering,  and  for  the  amoiint  of 
medical  bills  and  expenses  for  medical  treat- 
ment."* 

The  deftodant  did  not  file  a  demurrer,  but 
at  the  trial  term,  and  before  the  case  was 
submitted  to  the  Jury,  a  written  motion  was 
made  to  dismiss  the  petition,  on  the  ground 
that  it  "sets  forth  no  cause  of  action  against 
defendant"  The  motion  was  overruled.  The 
case  proceeded  to  trial,  and  a  verdict  was 
returned  fbr  the  plaintiff.  The  defendant 
made  a  motion  for  new  trial,  which  was 
overruled,  onie  defendant  excepted  to  this 
ruling,  and  to  the  overruling  of  the  motion 
to  dismiss.  Other  facts  will  suffldentiy  ap- 
pear in  the  opinion. 

Smith,  Hammond  ft  Smith,  of  Atlanta,  and 
L  L.  Oakes,  of  LawzencevWe,  for  plaintiff  in 
error.  Evans  ft  Bvans,  of  SandersvlUe,  and 
O.  A.  Nix,  of  LawrenoevUle,  for  defendant 
in  error. 

ATKINSON,  J.  [1]  1.  As  a  matter  of 
practice,  a  motion  to  dismiss  a  petition,  on 
the  ground  that  it  sets  forth  no  cause  of  ac- 
tion, may  be  entertained  when  presented  for 
the  first  time  at  the  trial  term.  Capps  v.  Ed- 
wards, ISO  Ga.  146,  60  S.  E.  455.  Whether 
such  motion  should  be  sustained  is  another 
question.  From  the  briefs  of  counsel  for  the 
plaintiff  in  error,  it  develops  that  the  grounds 


For  other 


samo  topiO  and  KBT-NUMBBB  In  aU  Key-Nsmbered  Digesta  and  Indexes 


586 


84  SOUTHEASTERN  BBPOBTBR 


(Ga. 


relied  on  for  dlsmlsstng  tlie  action  are  that 
the  petition  falls  to  allege  that  the  defend- 
ant had  knowledge  of  the  defect  in  the  valve 
from  which  it  is  claimed  that  the  injury  re- 
sulted, and  that  there  is  no  allegation  that 
the  plaintiff  did  not  have  equal  means  with 
the  defendant  of  knowing  the  defect  Under 
the  law  in  this  state  in  regard  to  the  liabil- 
ity of  the  master  to  his  servant  for  Injuries, 
on  account  of  negligence  in  the  matter  of 
furnishing  safe  machinery  with  which  to 
work,  it  should  ordinarily  appear,  in  cases 
of  latent  defects,  that  the  master  knew  or 
ought  to  have  known  of  the  defect;  also  that 
the  servant  did  not  have  equal  means  with 
the  master  of  knowing  of  the  defect  Civil 
Code,  §S  8130,  3131;  Holland  v.  Durham  Goal 
A  Coke  Co.,  131  Ga.  716,  63  S.  R  290.  It  is 
not  in  express  terms  alleged  in  the  petition 
that  the  defendant  had  knowledge  or  ought 
to  have  known  of  the  defect  or  that  the 
plaintiff  did  not  have  equal  means  with  the 
defendant  of  knowing  thereof.  If,  however, 
there  are  other  allegations  which,  in  sub- 
stance, import  the  same  thing,  the  judgment 
refusing  to  dismiss  the  case  on  general  de- 
murrer should  not  be  reversed  for  the  want 
of  more  specific  all^atlons  on  the  subject 
In  the  case  of  Johnson  v.  Missouri  Pacific 
Railway  Co.,  96  Mo.  840,  845,  9  S.  W.  790, 
791  (9  Am.  St  Rep.  851),  it  was  said: 

"The  specific  objection  urged  to  the  above  pe- 
tition is  that  it  does  not  allege  that  defendant 
either  knew,  or  might  by  the  exercise  of  ordi- 
nary care  have  known,  that  said  hammer  was 
not  reasonably  safe  for  the  purposes  for  which 
it  was  to  be  ased.  In  the  case  of  Crane  v. 
Mo.  Pac.  Ry.  Co.,  87  Mo.  688,  it  was  held 
that  in  an  action  by  a  servant  against  his  mas- 
ter for  negligence  in  furnishing  improper  or 
unsafe  appliances  for  the  servant's  use  in 
his  work,  the  petition  must  allege  that  the  mas- 
ter either  knew,  or  might  by  the  exercise  of 
ordinary  care  have  known,  of  the  dangerous  and 
defective  construction  of  the  appliance,  or  it 
must  contain  an  equivalent  averment  and  that 
an  allegation  that  the  master  negligently  fur- 
nished an  appliance  which  was  defective  and 
unsafe  is  an  equivalent  averment  and  sufficient 
Under  this  ruling,  the  objection  to  the  suffi- 
ciency of  the  petition,  based  on  the  ground  stat- 
ed, is  not  well  taken,  as  it  is  therein  averred 
that  the  unsafe  hammer  was  negligently  fur- 
nished plaintiff  by  defendant" 

In  the  case  of  0*C6nnor  v.  Illinois  Central 

Ry.  Co.,  88  Iowa,  106,  48  N.  W.  1002,  it  was 

held: 

'*In  an  action  by  an  employ^  of  a  railroad 
company  for  damages  for  injuries  sustained  in 
being  thrown  from  a  freight  car  alleged  to  be 
so  defectively  constructed  that  it  would  not 
turn  a  curve,  an  allegation  that  the  plaintiff's 
injury  was  caused  wholly  b^  the  defendant's 
negUgentlv  using  and  permitting  to  be  used  the 
car  so  defectively  constructed  sufficiently  charg- 
es negligence  on  the  part  of  the  defendant,  al- 
though such  negligence  could  only  be  proven 
by  showing  that  the  defendant  had  either  actual 
or  constructive  knowledge  of  the  defect" 

In  the  case  of  Chicago,  Burlington  &  Quin- 

cy  R.  Co.   V.  Kellogg,  55  Neb.  748,  76  N.  W. 

462,  it  was  held: 

"An  averment  in  a  petition  that  the  defend- 
ant negligently  permitted  a  certain  appliance 
to  become  defective^  and  negligentiy  suffered  it 


to  remain  in  a  defective  condition,  implies  that 
the  defendant  knew  or  was  culpably  ignorant 
of  the  defect" 

From  the  allegations  of  the  petition  now 
under  consideration,  it  appears  that  the  valve 
in  which  the  defect  existed  was  not  supplied 
as  a  separate  instrument  but  as  an  attach- 
ment forming  a  part  of  a  steam  boiler,  a  com- 
plex piece  of  machinery.  1%  was  different 
from  a  chisel,  jackscrew,  or  cant  hook,  as 
involved  in  the  cases  of  Banks  v.  Schofleld's 
Sons  Co.,  126  Ga.  667,*  55  S.  EI  939 ;  Bold^ 
V.  Central  Ry.  Co.,  130  Ga.  456,  60  S.  B.  1047. 
The  recitals  descriptive  of  the  valve  and  the 
manner  in  which  the  injury  occurred  do  not 
witiiin  themselves,  import  an  obvious  defect 
or  danger.  In  general  terms  it  was  alleged 
that  the  plaintiff,  whose  duty  it  was  to  use 
the  machinery  in  the  manner  attempted,  did 
not  know  of  the  defect  and  by  the  exercise  of 
ordinary  care  could  not  discover  it  This 
general  allegation,  when  considered  in  con- 
nection with  the  context;  implies  a  latent  de> 
feet  Under  those  circumstances,  plaintiff's 
means  of  knowing  of  the  defect  would  not  be 
equal  to  those  of  the  master,  if,  as  allied, 
the  latter  knew,  or  by  the  exercise  of  ordi- 
nary care  could  have  discovered  it  In  sub- 
stance, such  allegations  were  the  equivalent 
of  allegations  that  the  plaintiff  did  not  have 
equal  means  with  the  defendant  of  knowing 
of  the  defect  Though  a  latent  defect  the 
master  would  be  negligent  in  not  warning 
the  servant  of  its  existence,  if  he  knew,  or  by 
the  exercise  of  ordinary  care  could  have 
known,  of  its  existence.  Civil  Code,  |  8130l 
The  law  Just  dted  declares  it  to  be  the  duty 
of  the  master  to  furnish  ''machinery  equal  in 
kind  to  that  in  general  use,  and  reasonably 
safe  for  all  persons  who  operate  it  with  ordi- 
nary care  and  diligence."  After  alleging 
facts  constituting  an  omission  of  duty  In  this 
regard,  it  was  alleged  in  general  terms  that 
on  account  of  such  omission,  the  defendant 
was  negligent  and  the  plaintifTs  injury  re- 
sulted from  such  negligence.  Under  the  cir- 
cumstances, this,  in  substance,  was  an  indi- 
rect way  of  enlarging  the  master  with  knowl- 
edge of  the  defect  It  therefore  appears  tliat 
the  petition  was  not  subject  to  general  de- 
murrer for  either  of  the  reasons  urged  for  its 
dismissal. 

[2]  2,  One  ground  of  the  motion  for  new 

trial  complains  of  the  following  charge: 

"In  some  torts  the  entire  injury  is  to  the 
peace,  happiness,  or  feelings  of  the  plaintiff. 
In  such  caees  no  measure  of  damages  can  be 
prescribed,  except  the  enlightened  conscience  of 
impartial  jurors." 

This  charge  was  appropriate  to  the  element 
of  damages  based  on  pain  and  suffering,  but 
not  to  the  elements  consisting  of  special  dam- 
ages for  loss  of  time,  loss  of  earning  capacity, 
and  expenses  incurred  for  medicines,  physi- 
cians' bills,  and  the  like.  lilnden  v.  Brown, 
137  Ga.  352,  78  S.  B.  734.  The  charge  com- 
plained of  should  have  been  Umited  by  the 
judge  to  damages  for  pain  and  suffering,  it 
was  not  80  limited.    On  this  point  the  caae 
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on  Its  facts  Is  oontroUed  by  the  decision  in 
Southern  Ry.  Co.  v.  Bronghton,  128  6a.  814» 
68  S.  B.  470,  and  a  new  trial  must  be  ordered. 

[S]  8.  As  the  Judgment  will  be  reversed, 
and  there  will  be  another  trial,  no  ruling 
wlU  be  made  with  reference  to  the  general 
grounds  of  the  motion. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  a  J.,  absent,  and  BYANS, 
P.  J.,  disqualified. 


a4S  Oa.  277) 

WINDER  LUMBER  GO.  y.  MARY-LEIIiA 

COTTON  MILLS  ct  aL     (No.  257.) 
(Supreme  Court  of  Georgia.    March  10,  1915.) 

(ByUohui  hy  the  Oauri.) 

Afpkal  and  Esbob  ^=9337— Wbit  of  Bbbob 
Pbematubielt  BsotroHT  —  Dismissal  —  Mx- 

CHANICS'  LUSNS. 

The  Washington  BrldL  Company  brought 
suit  against  the  Winder  Lumber  Company,  of 
Jackson  county,  and  the  Mary-Leila  Cotton  Mills, 
of  Greene  county,  for  the  purpose  of  obtaining  a 
judgment  against  the  Winder  Lumber  Compa- 
ny for  brick  sold  to  it  and  used  by  it,  as  con- 
tractor, in  building  the  cotton  mills,  and  for  the 
establishment  of  a  special  materialman's  lien 
by  such  judgment  on  the  property  of  the  Mary- 
Leila  Cotton  Mills.  The  last-named  corporation 
filed  its  answer,  averring  that  it  was  unable  to 
say  whether  the  Winder  Lumber  Ck>mpany  owed 
the  Washington  Brick  Company,  but  that  the 
latter  had  no  debt  against  the  responding  de- 
fendant, and  that  this  defendant  did  not  owe 
the  Winder  Lumber  Company  any  debt,  bdt 
that  company  owed  the  defendant  Mary-Leila 
Cotton  Mills.  The  court,  on  motion,  struck  the 
Mary-Leila  Cotton  Mills  as  a  party  defendant, 
in  so  far  as  any  controversy  between  it  and  the 
Winder  Lumber  Company  was  concerned,  and 
left  as  the  sole  issue  to  be  tried  against  the 
Mary-Leila  Cotton  Mills  the  one  questJon  wheth- 
er the  Washington  Brick  Company  might  ob- 
tain judgment  against  the  Maiy-Leila  Cotton 
Mills,  establishing  and  foreclosing  a  lien  for 
the  amount  for  which  the  Washington  Brick 
Company  might  obtain  judgment  against  the 
Winder  Lumber  Company.  To  this  judgment 
the  Winder  Lumber  Company  excepted.  Seld. 
that  a  motion  to  dismiss  the  writ  of  error  will 
be  sustained,  for  the  reason  that  the  case  with 
respect  to  foreclosure  of  lien  against  the  Mary- 
Leila  Cotton  Mills  is  stiU  pending  in  the  court 
below,  and  the  writ  of  error  to  this  court  is 
prematurely  brought. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  1877,  1878;  Dec.  Dig.  ♦=> 
337.] 

Ehror  from  Superior  Court,  Jackson  Coun- 
ty;  C.  H.  Braiid,  Judge. 

Action  by  the  Washington  Bride  Company 
against  the  Winder  Lumber  Company  and 
the  Mary-Leila  Cotton  Mills.  From  a  partial 
dismissal,  the  Winder  Lumber  Company 
brings  error.    Writ  of  error  dismissed. 

Lewis  C.  Russell,  of  Winder,  for  plaintiff 
in  error.  John  J.  &  Boy  M.  Strickland,  of 
Athens,  and  Noel  P.  Park,  of  Greensboro, 
for  defendant  in  error. 


HILL,  J.  Writ  of  error  dismissed.  All 
the  Justices  concur,  except  FISH,  CL  J.,  ab- 
sent. 


a^s  Oa.  tm 

THOMAS  y.  STATB.     (No.  247.) 
(Supreme  Cburt  of  Georgia.     March  9,  19111.) 

(SyUahui  hf  the  OowrtJ 
L  CsDavAL  Law  ^3»419,  420— IIvidihoi— 

HeABSAT— HOMIOIDX. 

In  a  prosecution  of  a  wife  for  the  murder 
of  her  husband,  testimony  that  A  codefendant 
told  the  witness  that  the  deceased  suspected  his 
wife  of  illicit  relations  with  him  Is  inadmissible^ 
[Ed.  Note.— For  other  cases,  see  Oiminai 
Law,  Cent  Dii.  {{  973-883;  Dec.  Dig.  «=» 
419,  420.] 

2.  Cbihinal   Law    ^=9363,   427  —  Pxaoona 

Jointly  Acoused— Evidence. 

Where  two  are  jointly  accused  of  murder, 
and  the  tracks  of  two  persons  are  shown  as 
leading  from  a  road  to  the  olace  where  the 
body  of  the  deceased  was  found,  evidence  tend- 
ing to  identify  the  tracks  as  having  been  made 
by  both  defendants  is  admissible  on  the  sep- 
arate trial  of  one  of  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  804,  1012-1017;  Dec.  Dig. 
<S=5>863,  427.1 

8.  Cbiminal  Law  ^s»814— Instbuctions  on 
Confessions— Evidence. 

Where  the  evidence  faUs  to  show  a  confes- 
sion of  guilt  by  the  accused,  it  is  error  to 
charge  on  the  law  of  confessions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  1821,  1833,  1839,  1860, 
1865,  1883,  1890,  1924,  1979-1985,  1987;  Dec. 
Dig.  ^s»814.] 

4.  Instbuotzonb. 

In  so  far  as  the  requests  to  charge  were 
pertinent  and  legal,  they  were  covered  by  the 
general  charge. 

(Additional  ByUabus  hy  Editorial  Staff.) 

5.   WOBDS  AND  PhBASES— "CONraSSION.'* 

A  "confession"  of  guilt  is  an  acknowledg- 
ment in  express  terms  by  a  purty  in  a  criminal 
case  of  the  crime  charged,  or  of  facts  which  of 
themselves  constitute  the  crime  charged. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Confes- 
sion.] 

Error  from  Superior  Ck>urt»  Lee  County; 
W.  F.  George,  Judge. 

Mattie  Thomas  was  convicted  of  murder, 
and  brings  error.    Reversed. 

J.  B.  Hoyl,  of  Leesburg,  for  plaintifr  in  er- 
ror. J.  B.  Williams,  SoL  Gen.,  of  Americus^ 
Warren  Grice,  Atty.  Gen.,  and  A.  L.  Henson, 
of  Atlanta,  for  the  State. 

EVANS,  P.  J.  The  plaintiff  in  error  was 
Jointly  indicted,  with  Boizy  Watkins  and 
Jos^h  Jackson,  for  the  murder  of  Bdmond 
Thomas,  the  husband  of  the  plaintlfl  In  er- 
ror. The  defendants  severed  on  the  trial, 
and  the  plaintiff  in  error  was  convicted  and 
recommended  to  life  imprisonment  The 
court  refused  to  grant  her  a  new  trial,  and 
she  excepted. 

[1]  1.  A  witness  was  allowed  to  testify 
that  Boizy  Watkins,  a  codefendant,  told  the 
witness  that  the  deceased  did  not  want  him 
to  have  his  cooking  done  at  his  house,  be- 
cause of  suspected  illicit  relations  with  the^ 
plaintiff  in  error.    Such  testimony  is  hearsair 
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and  inadmlsslbla  GoUiiiB  ▼.  State,  88  Ga. 
847,  14  S.  B.  474. 

[2]  2.  The  state  introduced  testtmony  tbat 
the  tracks  of  two  persons  led  from  the  road 
to  the  place  where  the  body  of  the  deceased 
had  been  placed,  and  that  sach  trades  corres- 
ponded in  all  particulars  with  the  tracks  made 
by  the  plaintiff  in  error  and  her  codefendant, 
Boizy  Watkins,  and  in  the  opinion  of  the  wit- 
nesses the  tracks  were  made  by  those  parties. 
In  connection  with  this  evidence  the  state  was 
permitted  to  offer  in  evidence  the  shoes  of 
the  codefendant,  Boizy  Watkins,  over  the  ob- 
jection that  the  evidence  was  insufficient  to 
show  a  conspiraoy  between  the  plaintiff  in  er- 
ror and  her  codefendant  We  think  evi- 
dence tending  to  establish  the  identity  of  the 
tracks  of  the  two  defendants  as  those  of  the 
persons  who  carried  the  body  of  the  deceased 
for  purposes  of  concealment  was  admissible 
as  part  of  the  res  gests  of  the  transaction, 
and  as  bearing  on  the  question  of  conspiracy 
and  joint  participaticm  in  the  commission 
of  the  homicide. 

[9]  8.  Complaint  Is  made  that  the  court 
instructed  the  jury  on  the  law  of  confessions 
of  guilt  There  was  no  admission  by  the 
plaintiff  in  error  of  any  participation  in  or 
knowledge  of  the  homicide  at  the  time  of  its 
commission.  There  was  testimony  of  a  wi^ 
ness  that  the  plaintiff  in  enot  had,  upon  In- 
quiry as  to  the  cause  of  her  incarceration  in 
jail,  said  they  had  put  her  and  her  brother, 
Joseph  Jackson,  and  Boizy  Watkins,  In  jail, 
but  they  had  turned  her  brother  loose,  and  it 
looked  like  they  ought  to  turn  her  loose; 
that  "he  knows  as  much  about  it  as  us  do, 
he  is  into  it  as  much  as  us,  and  looks  like 
they  ought  to  turn  me  loose.**  The  same 
witness  testifled  that  later  on  he  had  a  con- 
versation with  Boizy  Watkins,  who  was  con- 
fined in  jail  with  him,  and  that  the  plaintiff 
in  error  also  was  in  the  jail,  and  could  have 
heard  and  did  hear  the  conversation  between 
him  and  Boizy  Watkins,  in  which  conversa- 
tion Boizy  Watkins  said  that  the  brother  of 
the  plaintiff  In  error  hit  the  deceased  with  an 
ax,  and  he  hit  him  with  a  stick,  and  the 
plaintiff  in  error  smothered  him,  and  they 
took  him  in  a  buggy  to  a  place  down  the 
road,  dragged  him  across  the  road,  and  that 
her  brother  drc^ped  some  money  and  struck 
a  match  and  lit  some  splinters  to  find  the 
money.  The  money  was  found  but  they  could 
not  turn  around  and  they  went  further  down 
the  road,  and  came  back  after  they  had  car- 
ried off  the  body  of  the  deceased.  The  wit- 
ness said  that  the  plaintiff  In  error  never 
admitted  any  participation  In  the  homicide, 
or  knowledge  of  the  circumstances  under 
which  it  was  committed.  This  testimony  did 
not  authorize  an  instruction  on  the  subject 
of  confessions.  The  conversation  relating 
to  the  plaintiff  In  error's  statement  that  her 
brother,  who  had  been  discharged,  was  as 
much  into  it  as  she  and  the  other  codefend- 


ant, may  be  considered  in  Incriminating  ad> 
miaaion,  but  is  insufficient  to  authorize  a 
charge  on  the  subject  of  confessions.  Dumaa 
V.  State,  es  Ga.  (KX);  Knight  ▼.  State,  114 
Ga.  51,  39  S.  E.  928*  88  Am.  St  Rep.  17.  me 
court  most  probably  treated  the  stat^nent 
of  Boizy  Watkins,  impUcatlng  the  plaintiir 
in  error,  as  an  implied  confession  of  gnUt* 
because  it  was  made  in  her  presence  and 
under  circumstances  calling  for  a  denial* 
which  was  not  made. 

[6]  A  confession  of  guilt  is  an  acknowledg- 
ment in  express  terms,  by  a  party  in  a  crim- 
inal case,  of  the  crime  charged,  or  of  facta 
which  of  themselves  constitute  the  crime 
charged.    The  statute  declares  that: 

"Acquiescence,  or  silence,  when  the  drcom- 
Btancea  require  an  answer  or  denial  or  other 
conduct  may  amount  to  an  admlasion.''  Penal 
Code  1910,  8  1029. 

The  ground  of  admission  of  the  statement 
of  a  third  person  iu  the  presence  of  the  ac- 
cused is  that  the  omission  to  controvert  the 
statement  affords  a  basis  for  an  Inference  of 
its  truth.  Such  accusations  are  admissible 
in  evidence,  to  show  that  it  calls  for  a  reply* 
and  to  show  the  acquiescence  of  the  accoaed. 
Says  Mr.  Wharton: 

"Where  such  accusations  are  admitted  in  evi- 
dence, the  court  should  instruct  the  jury  that 
such  accusations  or  statements  are  limited  as 
evidence  to  the  purpose  of  showing  that  tiie  ac- 
cused acquiesced  in  them,  but  they  are  not  evi- 
dence of  the  facts  stated.**  2  Wharton's  Grim. 
Ev.  {  679. 

The  failure  to  controvert  the  aocusati<Hi 
is  not  an  affirmative  act  on  the  part  of  the 
accused  expressive  of  her  guilt  of  the  crime 
charged.  Its  evidentiary  value  is  that  of  an 
incriminating  admission,  to  be  considered 
along  with  the  other  circumstances  in  infer- 
ring the  guilt  of  the  accused. 

[4]  4.  In  so  far  as  the  requests  to  chaise 
were  pertinent  and  legal,  they  were  covered 
by  the  general  charge.  The  testimony  against 
the  accused  was  circumstantial;  and  inas- 
much as  the  case  is  sent  back  because  the 
evidence  did  not  authorize  an  Instruction  on 
the  law  of  confessions,  we  forbear  a  diacoa- 
sion  of  it 

Judgment  reversed.  All  the  Justices  eoat- 
cur,  except  FISH,  O.  J.,  absent. 


a4S  Oa.  ss> 

Mcdonough  et  sl  v.  bacon  et  aL 

(No.  260.) 
(Supreme  Oourt  of  Georgia.    March  10,  191S.> 

(ByllabuM  5y  the  Oourt.) 

1.  Quo  Wabkanto  ^s>13,  14— Riqbx  to  Bxic- 
BDT— Official  BiisooNDUOT. 

Proceedings  in  the  nature  of  quo  warranto 
are  not  the  proper  remedy  for  official  miaeon- 
duct;  and  where  certain  persona,  constituting 
the  board  of  oommissioners  of  a  named  county, 
who  had  been  duly  elected  and  qualified  as  mem- 
bers of  the  board,  there  being  no  qnestioa  as 
to  their  title  to  the  office,  were  charged  with 
certain  acts  of  malpractice  In  office  and  official 
misconduct,  which  did  not  ipso  facto  work  a 


«ss»For  other  eaaea  see  same  toplo  and  KVT«NUliB]BB  in  eU  Key-N«mber«l  Digests  and  Xadexea 
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forfeiture  of  the  office,  tneli  iMrooeediogi  were 
not  the  proper  remedy  for  trying  the  Question 
MB  to  whether  or  not  they  had  been  guilty  of 
the  malpractice  and  official  miaconduct  charged, 
and  to  oust  them  from  office  in  eaae  their  ffuilt 
were  ascertained. 

PBBd.  Note.— For  other  cases,  see  Quo  War- 
canto,  Cent  Dig.  ||  15,  16;  i)ec  Dig.  ^C8>13, 
14.)       • 

8.  Wbxt  of  Quo  Wabbaivto— Lkatb  to  Fha 

Petition. 

Under  the  ruling  announced  in  the  fore- 
going headnote,  the  judge  did  not  err  in  refus* 
ing  leave  to  file  the  petition  and  Information  in 
the  nature  of  a  writ  of  quo  warranto,  presented 
him  by  the  plaintiffs  in  error. 

Brror  from  {Superior  Ooort,  Cbaiham 
Goonty;  W.  G.  Charlton,  Judge. 

John  J.  McDonough  and  another  presented 
an  application  for  leave  to  file  a  petition  in 
the  nature  of  quo  warranto  against  Oliver  T. 
Bacon  and  others.  From  a  Judgment  refus- 
ing leave,  petitioners  bring  error.    Affirmed. 

John  J.  McDonoui^  and  W.  W.  Aimar,  al- 
leging that  they  were  dtizens  and  taxpayers 
of  Chatham  county,  presented  to  the  judge 
of  the  superior  court  an  application  for  leave 
to  file  a  petition  In  the  nature  of  a  writ  of 
quo  warranto  against  Oliver  T,  Bacon  and 
others,  constitutliig  the  board  of  commission- 
ers of  Chatliam  county.  The  application 
was  accompanied  by  an  information  which 
contained  three  counts,  in  each  of  which  it 
was  alleged  that  the  commissiimers  had  for- 
feited their  office,  and  prayed  that  they  might 
be  removed  therefrom.  The  first  count  was 
based  upon  an  alleged  violation  of  section 
3^  of  the  Civil  Code,  which  contains,  among 
■other  things,  a  prohibition  against  the  mak- 
ing of  certain  purchases,  under  circumstanc- 
es in  said  section  specified,  by  any  county 
commissioner  or  board  of  county  cotnmis- 
sioners.  The  second  count  was  based  upon 
an  alleged  violation  of  sections  887-389  of 
the  Civil  Code,  and  charges  that  the  commis- 
sioners had  themselves  executed  public  woi^s 
costing  more  than  |300,  instead  of  having 
the  work  done  hj  contract,  and  this  was  al- 
leged to  constitute  malpractlGe  and  miscon- 
duct in  ofDce.  The  third  count  charged  that, 
without  contract  in  vnrltlng  entered  on  their 
minutes,  the  commissioners  had  authorised 
the  payment  of  certain  sums  of  money  from 
the  county  funds.  The  judge  refused  leave 
to  file  the  application  and  information,  and 
defined  to  issue  a  rule  to  show  cause  why 
leave  should  not  be  given  to  file  such  proceed- 
ings, holding  that  quo  warranto  was  not  the 
remedy  in  regard  to  the  matters  complained 
of  in  the  application*  This  judgment  was 
excepted  to  by  petitioners. 

Geo.  EL  Biditer,  of  Savannah,  for  plain- 
tiffs in  error.  Anderson,  Cann  ft  Cann,  of 
Savannah,  for  defendants  in  error. 

BBCK,  J.  (after  stating  the  f^cts  as 
above).    [1,  2]  We  are  of  the  opinion  that 


the  court  correctly  held  that  the  petltionersi 
the  plaintiflFs  in  error  here,  were  not  entitled, 
upon  the  petition  presented,  to  leave  to  file 
an  informatimi  in  the  nature  of  a  writ  of 
quo  warranto  against  the  defendants.  Sec- 
tion 6451  of  the  Civil  Code  reads: 

'*The  writ  of  qno  warranto  may  issue  to  in- 
quire into  the  right  of  any  person  to  any  pub- 
he  office  the  duties  of  which  he  is  in  fact  dis- 
charging, but  most  be  granted  at  the  suit  of 
some  person  either  claiming  the  office  or  inter- 
ested therein." 

But  the  writ  of  quo  warranto  is  not  the 
remedy  to  oust  one  holding  an  office  who  has 
been  elected  and  inducted  therein.  There  is 
no  denial  in  the  petition  or  the  Infd^nnation 
that  the  defendants  were  duly  tiectedand  in- 
ducted into  the  office  ftom  which  it  is  sought 
to  oust  them.  Nor  does  the  commission  of 
the  acts  which  are  diarged  against  them  ipso 
fiieto  determine  the  period  of  their  office; 
They  did  not  cease  to  be  pnbUc  officers  by  the 
commission  of  those  acts,  and  by  the  contin- 
uance of  the  discharge  of  the  duties  of  the 
office  they  were  not  guilty  of  any  act  of 
usurpation.  It  is  true  that  malpractice  in 
office  and  certain  acts  of  official  misconduct 
are  charged  against  the  defendants;  but 
these  acts  of  malpractioe  and  official  miscon- 
duct do  not  render  the  writ  of  quo  warranto, 
or  information  in  the  nature  thereof,  the  ap- 
propriate remedy  for  the  evils  complained  of 
in  the  petition  and  in  the  statement  of  fkcts 
called  an  information,  accompanying  the  pe- 
tition, which  plaintifFs  in  error  sought  leave 
to  file.  In  High's  Extraordinary  Legal  Rem- 
edies, I  818,  p.  573,  it  is  stated: 

"Since  the  remedy  by  quo  warranto,  or  in- 
formation in  the  nature  thereof,  is  employed 
only  to  test  the  actual  right  to  an  office  or  fran- 
chise, it  follows  that  it  can  afford  no  relief  for 
official  misconduct,  and  cannot  be  used  to  test 
the  legality  of  the  official  action  of  public  or 
corporate  officers.  Thus,  in  the  case  of  breaches 
of  trust  alleged  to  have  been  committed  by 
trustees  of  an  incorporated  association,  relid 
should  properly  be  sought  in  equity,  and  not  by 
proceedings  in  quo  warranto.** 

The  latter  statement  of  this  quotation  is 
based  upon  the  authority  of  a  Georgia  case. 
Dart  .V.  Houston,  22  Ga.  606.  And  the  rule 
stated  in  the  first  part  of  the  passage  quoted 
seems  to  be  the  general  one,  though  here  and 
there  are  to  be  found  dicta  in  the  decisions 
of  some  of  the  courts  which  seem  to  impinge 
upon  it  Authorities  discussing  the  rule  can 
be  found  cited  in  a  note  to  the  passage 
quoted* 

The  court  below  properly  held  that  quo 
warranto  was  not  the  remedy  under  the 
facts  alleged  in  the  plaintLfCs'  petition.  In 
so  ruling  we  have  not  overlooked  the  provi- 
sions of  section  S94  of  the  Civil  Code,  which 
provides  that  any  county  official  violating 
the  provisions  of  the  preceding  section  (sec- 
tion Sd3,  being  one  of  the  sections  herein- 
above referred  to,  which  it  is  charged  the  de- 
fendants violated)  shall  be  removed  from 
office  upon  proceedings  iostituted  by  any  tax- 
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payer  In  said  county;  bnt  the  mling  made 
in  this  decision  goes  to  the  extent  of  holding 
that  the  proceedings  sought  to  be  instituted 
were  not  the  proper  proceedings. 

Having  taken  the  view  of  the  case  an- 
nounced above,  it  is  unnecessary  to  consider 
and  pass  upon  another  guestion  raised  by 
the  defendants,  as  to  whether  or  not  the 
proceedings  should  bave  been  instituted  in 
the  name  of  the  solicitor  general  of  the  cir- 
cuit in  which  Chatham  county  is,  or  in  the 
name  of  the  Attorney  General  of  the  state. 
In  this  connection,  see  High's  Extraordinary 
Legal  Remedies,  {  687,  p.  663;  also  section 
489,  Me(diem's  Public  Offices  and  Officers. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH;  0.  J.»  absent. 


a^  Oa.  274) 

BRADLEY  v.  LITHONIA  &  A.  M.  RT.  CO. 

et  al.     (No.  253.) 

(Supreme  Court  of  Georgia.     March  9.  1915.) 

(8yUabu0  by  the  Court.) 

1.  Appeal  and  Ebbob  ^=s7(^ Decisions  Ap- 
pbalablb  —  judombnt  subjected  to  ex- 
CEPTIONS Pendente  Lite. 

A  railroad  company  sought  to  condemn  a 
right  of  way  across  certain  land.  An  equitable 
petition  was  filed  by  the  landowner,  attacking 
the  right  of  the  company  to  do  sa  A  tempo- 
rary restraining  order  was  granted,  but  was 
later  modified  by  reciting  that  the  railroad  was 
constructed  across  a  certain  strip  before  the 
restndning  order  was  granted,  and  permitting 
the  defendant  to  operate  its  trains  and  carry 
on  its  business  pending  the  disposition  of  the 
case,  on  condition  that  the  tracks  should  be  re- 
moved if  it  should  be  determined  that  there  was 
no  right  of  condemnation.  On  the  hearing  an 
interlocutory  injunction  was  granted*  and  the 
defendant  was  directed  to  remove  its  tracks. 
On  exception,  this  judgment  was  affirmed.  In 
the  meantime  another  company  was  incorporat- 
ed, and  succeeded  to  the  property  and  rights  of 
the  first.  A  question  having  been  raised  as  to 
the  power  of  the  first  company  to  condemn,  the 
second  instituted  condemnation  proceedings. 
An  injunction  to  restrain  this  was  denied,  and 
the  judgment  was  affirmed.  In  the  first  case, 
the  second  company  filed  its  petition  praying  to 
be  made  a  party,  to  be  allowed  to  continue  to 
use  the  strip  as  a  right  of  way  until  the  deter- 
mination of  its  proceeding  to  condemn,  and  foi 
other  relief.  This  petition  was  allowed,  subject 
to  demurrer  and  objection.  Objection  to  the 
making  of  the  second  company  a  party  and  a 
demurrer  to  the  pleading  were  filed  and  over- 
ruled. Exceptions  pendente  lite  were  filed. 
The  judgment  of  this  court  was  made  the  judg- 
ment of  the  trial  court,  and  the  injunction  was 
so  modified  as  to  suspend  the  requirement  of 
the  removal  of  the  track  until  the  right  of  the 
second  company  to  make  the  condemnation 
should  be  determined.  The  plaintiff  excepted. 
Held,  that  the  judgment  as  to  which  exceptions 
pendente  lite  were  filed,  even  if  it  could  other- 
wise have  been  excepted  to  as  final,  was,  by  fill- 
ing such  exceptions,  treated  as  an  interlocutory 
ruling,  and  thereafter  would  not  furnish  a  basis 
for  a  direct  exception  before  the  final  termina- 
tion of  the  case.  Durrence  v.  Waters,  140  Ga. 
762,  79  S.  E.  841.  ' 

[Ed.  Note. — Ftfr  other  cases,  see  Appeal  and 
Ii:rror,  Cent  Dig.  Q  225,  228-241;  Dec  Dig. 
""—70.] 


2.  Appeal  AND  Ebbob  ^=s»100— Decisions  Ap- 

PBALABUD— INTBBLOOUTOBT  INJUNCTION. 

The  modification  of  the  interlocutory  in- 
junction, above  stated*  was  not  such  a  final 
judgment  as  to  furnish  a  basis  for  a  direct  bill 
of  exceptions.  Nor,  under  former  rulings  of 
this  court,  was  such  judgment  the  refusing  of  an 
injunction,  so  as  to  furnish  a  basis  for  direct 
exception.  Stubbs  v.  McGonnell,  119  Gftb  21,  45 
S.  E.  710,  and  cases  cited. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  670-680;  Dec  Dig.  ^=» 
100.] 

3.  Wbit  of  iBBBOB— Dibmissai.. 

It  follows  that  the  motion  to  dismiss  tiie 
writ  of  error  must  be  sustained. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  John  Bradley  against  the  Lltb- 
onia  &  Arabia  Mountain  Railway  Company 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Writ  of  error  dis- 
missed. 

See,  also,  82  S.  B.  138. 

R.  B.  Blackburn,  of  Atlanta,  for  plaintiff 
in  error.  Jas.  D.  Key,  McDaniel  ft  Black, 
and  E.  A.  Neely,  all  of  Atlanta,  for  d^^id- 
ants  in  error. 

LUMPKIN,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur,  except  FISH,  C.  J., 
absent. 

OB  Oa.  App.  14S) 
H0IJ:X)WAY  t.  state.    (No.  6008.) 
(Court  of  Appeals  of  Georgia.    March  18, 1915b) 

(ByUabue  hy  the  Court.) 

1.  CbimuvaIi  Law  ^=s>1109— Biix  of  Bzgkp- 
TioNs— Gbounos  fob  Diskissal. 

Since  the  passage  of  the  Practice  Act  of 
1911  (Acts  1911,  ;;>.  150,  S  4)^  "where  coonsel 
acknowledges  service  upon  a  biU  of  exceptions, 
such  acknowledgment  shaU  be  held  to  be  a  com- 
plete waiver  of  all  defects  in  the  service  which 
the  counsel  signing  it  is  legally  competent  to 
waive,  whether  such  signing  is  done  before  or 
after  the  signing  of  the  writ  of  error,  unless 
counsel  in  the  entry  of  acknowledgment  dis- 
tinctly and  specifically  states  tbat  it  is  not  to 
be  construed  as  waiving  some  particular  defect 
then  pointed  out  by  bim."  In  the  present  case 
service  was  acknowledged  on  Septembeif  28dy 
and  the  writ  of  error  was  not  signed  until  SeiH 
tember  24th;  but  in  the  entry  of  acknowledg- 
ment there  was  no  reservation  of  any  right  on 
the  part  of  the  party  acknowledging  service,  nor 
was  any  defect  as  to  the  service  or  the  certifica- 
tion of  the  bill  of  excei^tions  pointed  out  bj  him. 
Consequently  the  motion  to  dismiss  the  bill  of 
exceptions  must  be  overruled. 

[Ed.  Note.*— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2897,  2898»  2900, 2902, 3204 ; 
Dec.  Dig.  ^sallOO.l 

2.  CaiMiNAii  Law  ^=:>783^  —  Bvidsngb  Ob- 
tained  ILUCOALLT— iNSTBUCnONS. 

WhUe  as  a  general  rule  the  admissibility 
of  evidence  is  for  the  court  (and  for  that  reaaom 
the  use  of  the  term  "inadmissible"  was  inap- 
propriate in  the  connection  in  which  it  was  em- 
ployed by  the  court),  still  in  a  case  in  which 
there  is  conflict  and  doubt  as  to  whether  knowl- 
edge of  an  inculpatory  fact  was  obtained  by  il- 
legal seizure  and  search,  or  whether  the  dis- 
closure of  the  fact  was  l^al,  the  trial  judge 
may  properly  instruct  the  jury  that  if  they  be- 
lieve, from  the  evidence,  that  the  disclosure  of 
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the  existence  of  the  Incriminatory  fact  was  com* 
pelled  without  the  volontary  consent  of  the  ac- 
cused, they  should  disregard  such  testimony, 
but  that  if  they  are  satisfied,  from  the  evidence, 
that  the  disclosure  was  voluntary  or  accidental, 
and  not  obtained  without  the  consent  of  the  ac- 
cused, they  may  consider  such  testimony  in  ar- 
riving at  a  verdict. 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1879,  1986;  Dec.  Dig.  «=s> 
783%.] 

8.  Cbiminal  Law  ^s>935— Nbw  TazAir-Svi- 

DSIVCB  lUJBOAIXT  PbOOXTBXD. 

There  is  nothing  in  the  record  to  show  that 
the  defendant  was  endeavoring  to  escape,  or 
that  from  any  other  cause  there  was  likely  to 
be  a  failure  of  justice  for  want  of  an  officer  to 
issue  a  warrant,  and  the  fact  that  the  defend- 
ant was  carrying  a  pistol  concealed  was  disclos- 
ed only  by  an  unlawful  assault  by  the  officer 
and  in  invasion  of  the  defendant's  right  of  per- 
sonal privacy,  which  amounted  to  an  illegal 
search;  and  consequently  the  case  is  controlled 
by  the  ruling  of  this  court  in  Hughes  v.  State, 
2  Ga.  App.  29,  58  S.  E.  890.  And  since  the 
only  evidence  of  the  defendant's  guilt  was  ob- 
tained in  violation  of  his  constitutional  privi- 
lege to  be  protected  from  criminating  evidence 
obtained  by  illegal  search  and  seisure  of  hit 
person,  the  court  erred  in  overruling  the  motion 
for  a  new  triaL 

[Ed.  Note.— For  other  cases  see  Criminal 
Law,  Cent.  Dig.  {{  2193,  2194,  2297,  2298» 
3068;   Dec.  Dig.  tS=»935.] 

Error  from  City  Court  of  Statesboro;  H. 
B.  Strange,  Jndge. 

Herschel  HoUoway  was  convicted  of  an  of- 
fense, and  brings  error.    Reversed. 

J.  R.  Roach,  of  Statesboro,  for  plaintiff  in 
error.  Fred  T.  Lanier,  SoL,  of  Statesboro, 
for  the  State. 

BU8SBLL,  C.  J.    Jodgment  reversed. 

BBOXLBS,  J.t  not  presiding. 


CX6  Ga.  App.  96) 

BLOUNT  ▼.  RADFORD.    (No.  6829.) 
(Ooort  of  Appeals  of  Qeoigia.    March  18^  1915.) 

(ByUahu9  &y  iK9  Oaurt.) 
X.  Bnxa  and  Notes  ^=3>866  —  Bona  Fidb 

HOIfDEA— DSFBNBBS. 

A  bona  fide  holder  of  a  promissory  note  for 
a  consideration,  before  maturity,  is  protected 
from  any  defenses  that  can  be  set  up  by  the  mak- 
er^  acceptor,  or  indorser,  save  a  plea  of  non  est 
factum,  gambling,  or  immoral  and  illegal  consid- 
eration, or  fraud  in  its  procurement  Civil 
Code  1910,  {  4286 ;  Farmers^  ft  Tradera'  Bank  y. 
Subanks,  2  Oa.  App.  889,  69  S.  E.  193.  This 
being  true,  the  trial  court  did  not  err  in  strik- 
ing uie  fourth  paragraph  of  the  defendant's  an- 
srwer,  which  pleaded  other  defenses. 

[Ed.  Note.^For  other  cases,  see  Bills  and 
NotM,  Cent.  Dig.  H  944,  958,  959;    Dec.  Dig. 


2.  Plxadino  ^=s>36&— Motion  to  Stbikb  Plea 
— TnoB  FOB  Making. 

An  oral  motion  to  strike  a  plea  can  be 
mside  at  any  time  before  the  yerdicL  if  the  mo- 
tion is  in  the  nature  of  a  general  demurrer. 
Kelly  T.  Strouss,  116  Ga.  872,  48  S.  B.  280; 
Oo<mey  t.  Sweat,  133  Ga.  511,  66  S.  E.  257, 
25  L.  B.  A.  (N.  S.)  75.  In  this  case  the  ortd 
motion  to  stnke  the  plea,  or  as  much  of  it  as 
was  contained  in  paragraph  4  of  the  answer, 
T^as  upon  the  ground  that  it  set  up  no  defense 


whatever  as  against  the  plaintiff's  petition. 
This  was  clearly  in  the  nature  of  a  general  de- 
murrer, and  consequently,  althoujg^h  not  made 
until  the  trial  term,  the  court  did  not  err  in 
striking  the  plea. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §S  1163-1172 ;   Dec  Dig.  <d=s>365.] 

8.  Bills  and  Notes  ^=»48&-'PBOoy  of  Ezb- 

CTJTION — NSCESSITT. 

A  promissory  note  which  is  the  basis  of  a 
suit  need  not  have  its  execution  proven,  where 
no  plea  of  non  est  factum  has  been  filed.  Civ- 
il Code  1910,  f  4295;  Neal  v.  Gray,  124  Ga. 
510  (4),  52  S.  E.  622:  Howard  Piano  Co.  v. 
Glover,  7  Ga.  App.  548.  67  S.  E.  277 ;  Gray  t. 
Oglesby,  9  Ga.  App.  856,  71  S.  E.  605. 

[Ed.  Note.-— For  other  .cases,  see  Bills  and 
Notes,  Cent  Dig.  {§  1587-1642 :  Dec.  Dig.  «3> 
489;   Pleading,  Cent  Dig.  |  1825.] 

4.  Vebdiot  and  Denial  of  Nbw  Tbial  Ap- 
proved. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  the  overruling  of  the  mo- 
tion for  a  new  trlaL 

Error  from  City  Court  of  Waynesboro; 
Wm.  H.  Davis,  Judge. 

Action  by  M.  M.  Radford  against  M.  G. 
Blonnt,  administratrix.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

H.  J.  FuUbright,  of  Waynesboro,  for  plain- 
tiff la  error.  Brinson  &  Hatcher,  of  Waynai- 
boro,  for  defendant  in  error. 

BBOYLES,  J.    Judgment  affirmed. 


(IB  Ga.  App.  882) 
THOMPSON  ▼.  STATE.     (No.  6512.) 
(Court  of  Appeals  of  Qeorgia.    Dec  24,  1914.) 

(SylUiluM  hy  ih€  Oauri.) 

1.  Witnesses  ^=3»319— Impeaohhbnt— Tm. 

It  was  error  to  permit  the  identification 
of  the  person  of  one  who  had  been  subpcened 
and  sequestered  as  a  witness  before  he  had  been 
offered  as  a  witness,  when  the  only  probable 
purpose  and  effect  of  the  personal  idenafication 
was  to  assail  his  general  credibility,  should 
he  be  offered  as  a  witness,  and  thereby  to 
weaken  the  force  of  his  testimony  and  to  de- 
tract from  the  weight  to  be  given  it.  The  credi- 
bility of  a  witness  cannot  properly  be  attacked 
until  after  he  has  been  examined,  and  evi- 
dence cannot  be  introduced  for  the  purpose  of 
impeaching  a  person  (merely  because  it  is 
probable  that  he  may  be  introduced  as  a  wit- 
ness) until  he  has  been  introduced,  sworn,  and 
examined. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  1087-1003 ;   Dec  Dig.  tS=»819.] 

2.  Cbihinai.  Law  ^=s»80,  673— Conviction  ov 
PBiNoiPAir— Evidence— iNffTBuonoNs. 

The  record  of  the  trial  and  conviction  of 
the  alleged  principal  is  admissible  in  the  trial 
of  one  charged  with  the  offense  of  reliving 
stolen  goods,  as  evidence  of  the  fact  that  the 
principal  has  been  convicted,  and  as  prima  fade 
proof  of  the  guilt  of  the  principal,  but  the 
record  of  the  conviction  of  the  principal  is  not 
evidence  of  the  guilt  of  the  accessory;    conse- 

?iuently  it  is  error,  over  objection  of  the  de- 
endant,  to  admit  such  record,  with  the  mere 
statement  that  it  is  admitted  as  a  circumstance 
in  the  case,  unless  the  jury  be  expressly  told 
(either  at  that  time  or  later,  in  the  charge  of 
the  court)  that  the  use  of  this  evidence  is  re* 
stricted  to  the  purpose  of  showing  the  guilt  and 
conviction  of  the  principal,  and  that  the  rec- 
ord is  not  to  be  considered  in  determining  wheth- 
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er  the  itccofled  himself  1b  gailty.  as  charged,  of 
the  essential  fact  of  receiving  the  goods  alleged 
to  have  been  stolen.  Proof  of  the  fact  that 
there  was  a  principal  in  the  commission  of  the 
crime,  and  that  the  principal  is  the  same  in« 
dividual  as  the  person  named  as  principal  in 
the  accosation,  may  be  supplied  by  the  rec- 
ord; but  the  guilt  of  the  accused  as  an  ac- 
cessory must  be  established  as  an  independent 
fact,  and  to  the  satisfaction  of  the  Jury  beyond 
a  reasonable  doubt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law»  Gent  Dig.  §{  103-111.  1384,  1597.  1872- 
1876;   Dec  Dig.  48=»80,  673.] 

8.  Gbiminal  Law  ^s>1172— Failubb  to  In- 

STBUCT  —  GlTBB    OF    BRBOB  >- STATEMENT    OF 

Counsel. 
A  statement  by  counsel  that  the  use  of 
certain  evidence  admitted  in  the  case  is  to  be 
restricted  to  a  single  purpose  is  not  a  substi- 
tute for  proper  instructions  on  the  part  of  the 
court,  limiting  the  use  of  that  evidence  to  its 
proper  application.  It  is  the  duty  of  the  court, 
and  not  of  counsel,  to  instruct  the  jury  as  to 
the  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fft  3128,  316i4r-8167,  3159- 
8163,  3169;  Dec.  Dig.  t9»ll72;] 

4.  CvnnNAi.  Law  ^s>772— iNSTSuoTiONa  — 
Evidence  Suppobtzno  Defense. 

'*An  instruction  whidi,  while  stating  the 
nature  of  the  charge  or  of  the  evidence  against 
the  accused,  omits  to  diarge  the  jury  as  to  the 
defense  set  up  by  him  is  error,  unless  the  de- 
fense upon  which  the  accused  relies  is  properly 
submitted  to  the  jury  in  other  parts  of  the 
charge."  12  Cyc  6ia  Where  there  is  only 
one  defense  on  which  a  party  relies,  failure  to 
instruct  the  jury  as  to  the  evidence  supporting 
this  defense,  so  specifically  that  the  jury  will 
not  only  be  required  to  pass  upon  it,  but  will  be 
/enabled  to  do  so  intelligently,  under  pertinent 
I  rules  of  law  and  evidence,  practically  withdraws 
that  defense,  and  to  that  extent  prejudices  the 
defendant's  right  to  a  fair  and  imiMirtial  trial. 

[Ed*  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  1812-1814,  1816,  1817; 
Dec  Dig,  «=»772.] 

Error  from  City  Court  of  Blackshear;  B. 
G.  Mitchell,  Jr.,  Judge. 

Elby  Thompson  was  conylcted  of  crime, 
and  brings  error.    Reversed. 

O.  M.  Smltb,  of  Taldosta,  and  A.  O.  Bray» 
of  WayciosB,  for  plaintiff  in  error.  S.  F. 
Memory,  Sol.,  of  Blackshear,  for  the  State. 

RUSSELL,  C.  J.    Judgment  reverseiL 

BROYLES,  J.,  not  presiding. 


(16  Oa.  App.  94) 

BAKER  ▼.  SAPPINGTON.    (No.  5822.) 
(Court  of  Appeals  of  Georgia.    March  18, 1915.) 

1.  Appkax  and  Ebbob  ^s»1061— ^gofb  of  Rb- 
viBW— Refusal  of  Nonsuit. 

The  court's  refusal  to  znnt  a  nonsuit  will 
not  be  considered  where,  after  the  case  is  sub- 
mitt^  to  the  Jurr,  a  verdict  is  given  against 
the  defendant,  ana  a  motion  for  a  new  trial  is 
made  which  presents  the  complaint  that  the 
verdict  is  contrary  to  the  evidence  and  without 
evidence  to  support  it  In  such  a  case  the  re- 
viewing court  will  consider  the  sufSciency  of 
the  evidence  as  a  whole,  in  the  light  of  the  ver- 
dict rendered,  and  will  not  pass  on  the  ques- 
tion whether  the  nonsuit  should  have  oeen 
granted  at  the  close  of  the  plaintiffs  evidence. 


Atlantic  Coast  line  R.  Co.  t.  Blalock,  &  Gt. 
App.  44  (2),  68  S.  E.  743 ;  Atlantic  &  Birming- 
ham Ry.  Co.  V.  Sumner,  134  Ga.  673  (1),  & 
S.  E.  593. 

[Ed.  Note—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4137,  4209-4211;  De& 
Dig.  «=s»1061.] 

2.  CoNTBACTS  ^=»176—CoNSTBUcnoN— Sub- 
mission to  Jubt— Ambiquitt. 

Where  there  is  a  dispute  between  the  plain- 
tiff and  the  defendant  about  a  contract  made 
between  them,  and  the  contract  is  obscurely 
worded,  and  parol  evidence  is  aomitted  to  ex- 
plain the  ambiguity,  it  is  not  error  for  the 
court  to  refer  to  the  jury  the  question  whether 
the  contract  was  as  tne  plaintiff  claimed,  or  as 
the  defendant  claimed.  Civil  Code  1910,  (  4266. 
[E2d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  11  767-770,  917,  956,  979,  1041, 
1097,  1825;  Dec.  Dig.  «=5>176.] 

3.  ApPBAii  AND  Ebbob  ^s»1002— Finding  of 
Fact  ~  Conolubivknbss  —  Ambiguitt  in 
Contract. 

There  was  considerable  conflict  in  the  testi- 
mony as  to  whether  the  plaintiff  was  to  receive 
his  commission  of  $100  if  he  sold  the  property 
(or  procured  a  purchaser  who  was  ready,  able, 
and  willing  to  purchase),  or  was  to  receive  it 
only  on  condition  that  the  sale  was  completed 
or  consummated :  but  that  conflict  was  a  ques- 
tion of  fact  for  the  jury  to  pass  upon,  and  their 
decision  settled  the  point,  as  there  was  suffi- 
cient evidence  to  authorise  their  finding. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  893&-3937 ;  Dec.  Dig.  «=» 
1002.J 

4^  Affbal  and  Ebbob  ^=s»107S— AssxGzncxNTa 

OF  Ebbob— AiBandonmxnt. 

The  other  assignments  of  error,  not  being 
referred  to  in  the  brief  of  counsel  for  the  plain- 
tiff in  error,  are  considered  abandoned. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4256-4261 ;  Dec.  Dig.  «=» 
1078.J 

5.  Vebdiot  and  Denial  of  Nxw  Q^bial  Ap* 

pboved. 

The  evidence  supported  the  verdict  ud 
there  was  no  error  in  overruling  the  moticm  for 
a  new  trial. 

Error  from  Superior  Court,  Fulton  Coon- 
ty;    J.  T.  Pendleton,  Judge. 

Action  by  T.  H.  Sappington  against  W.  A 
Baker.  Judgment  for  plaintifl.  and  defend- 
ant brings  error.    Ajffirmed. 

W.  O.  Wilson,  of  Atlanta,  for  plaintUT  in 
error.  Moore  &  Pomeroy  and  W.  P.  Colei^ 
all  of  Atlanta,  for  defendant  in  error, 

BBOYIiKS,  J,    Judgment  afflrmedi 


(16  Oa.  App.  U5) 
DEimARD   ▼.   STATE.      (No.   6047.) 
(Court  of  Appeahi  of  Ctoorgia.    March  18»  1916J 

(ByUahuB  by  the  OcwrU) 

1.  Ebection  of  Liohtnino  Rods— iNTBBBTAn 
Comhxbcb. 

This  case  is  controlled  hy  the  ruling  of 
this  court  in  Browning  v.  Waycroaa,  11  Ga. 
App.  46»  74  S.  E.  G64,  and  the  court  (whkh, 
by  agreement  of  the  parties,  tried  the  case  with* 
out  a  jury)  did  not  err  in  adjudging  the  ae- 
cused  to  be  guilty. 

2.  I/icknseb  ^3»11  — License  Tax  — Lioht- 
nino Rod  Agents— Violation  of  Statuis- 

The  affixing  of  lightning  rods  to  houses  i» 
a  business  of  purely  local  character  and  ex- 
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closiTdy  within  tlie  control  of  the  state  au- 
thority; and,  although  under  the  terma  of  tlie 
contract  the  purchaser  of  the  lightning  rods 
and  fixtures  had  the  option  to  affix  them  him- 
mtiif  and  at  his  own  expense,  it  would  be  un- 
reasonable to  snppoee  that  any  person  of  or- 
dinary intelligence  would  prefer  to  assume  the 
burden  and  expense  of  putting  up  the  lightning 
rods  himself  rather  than  avail  nimself  of  the 
provision  of  his  contract  of  pnrdiase,  by  which 
the  seller  was  bound  to  erect  or  affix  the  ligfat- 
ning  rods,  and  the  purchaser  was  relieved  uom 
both  labor  and  expense;  and  the  court  there- 
fore was  authorized  to  find  that  the  form  of 
the  contract  plainly  disclosed  a  mere  device  by 
whidi  it  was  attempted  to  convert  *'what 
was  exclusively  a  local  ousiness,  subject  to  state 
control,  into  an  interstate  commerce  business 

Srotected  by  the  ot>mmerce  clause.'*  Brown- 
ig  v.  Waycxoss,  233  U.  8w  16b28,  84  Sup.  Ct 
578,  580,  €S  iTEd.  828,  833.  The  terms  of  the 
sale  as  stated  in  the  agreed  statement  of  facts 
(viewed  in  the  light  of  the  court's  indidal 
knowledge,  based  upon  gejieral  observation  and 
the  experience  of  mankind),  as  well  as  the  un- 
disputed proof  to  the  effect  that  the  accused 
aided  and  superintended  the  erection  of  the 
lightning  rods,  warranted  the  judgment  that 
he  was  subject  to  the  special  license  imposed 
by  the  state,  and  that  in  refusing  to  pay  the 
tax  and  in  fuling  to  register  he  violatea  section 
940  of  GivU  Code  1910. 

[Bd.  Note.— For  other  cases,  see  Licenses, 
Omt  Dig.  H  lS-20,  21;   Dec.  Dig.  tS=»ll.] 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Jndga 

W.  M.  Dennard  was  convicted  of  yiolating 
GlT.  Code  1910,  {  940,  and  brings  error.  Af- 
firmed. 

M.  U.  Mooty  and  A  J.  Andrews,  both  of 
La  Grange,  for  plaintiff  in  error.  Henry 
Reeves,  of  La  Grange,  fbr  the  State. 

RUSSELL,  C.  J.    Judgment  afflrmet . 

BROTLES,  J.,  not  presiding. 


(16  Ga.  App.  168) 

WADE  V.  STATB.    (No.  622&) 
<Gonrt  of  Appeals  of  Georgia.   March  23, 1915.) 

(ByXMm^  hp  the  Court) 

AB80K  ^s>87— SuvnoiENOT  or  Evidkroe. 

The  evidence,  while  dronmstaatial,  was  suf- 
ficient to  establi^  the  corpus  delicti,  and  showed 
a  motive  on  the  part  of  the  defendant  to  com- 
mit the  crime,  and  sufficiently  connected  him 
tberewith  to  exclude  every  other  reasonable  hy- 
pothesis than  that  of  his  guilt 

[Eld.  Note.— For  other  cases,  see  Arson,  Cent 
I>ig.  II  71-73 ;  Dec.  Dig.  <d=>37.] 

Hnssell,  O.  J.,  dissenting. 

Brror  from  Sapeitor  Court,  Crisp  Connty; 
1^.  F.  George,  Judge. 

OharUe  Wade  was  ooiiYlcted  of  ftionioiis- 
ly  firing  a  bnlldiBf,  and  brings  error.    Af- 


John  B.  Gnerry,  of  Montezuma,  for  plain* 
ttflT  in  error.  Jos.  B.  Wall*  SoL  Gen.,  of 
B^itzgerald,  for  the  State. 

^WAT>B,  J.  Abont  2  o'clock  in  the  morning 
or  January  9,  1914,  a  bam  in  which  were 
7  mnles  and  2  horses,  besides  hay  and  fodder,  I 


on  the  place  of  Mrs.  J.  R.  Felder,  aboat  200 
yards  from  her  dwelling  honse,  was  destroy- 
ed by  fire,  together  with  the  live  stock  and 
other  contents  thereof.  There  had  been  no 
fire  about  the  bam  during  the  day  preced- 
ing the  burning,  and  the  flre  broke  out  Img 
after  any  one  had  legitimate  occasion  to 
be  in  or  around  the  bam.  The  evidence 
showed  also  that  no  gasoline,  oil,  or  like 
combustible  materials  were  stored  in  the 
bam,  and,  when  the  fire  was  observed  by 
the  owner's  husband,  it  appeared  to  him  to 
have  started  in  ftont  of  the  bam,  though  the 
entire  stracture  was  then  blazing  all  over. 
The  plaintiff  in  error,  Charlie  Wade^  a  negro, 
worked  for  J.  R.  Felder,  the  owner's  hus- 
band, during  the  year  1913,  but  left  his  em- 
ployer a  short  time  before  Christmas  of  that 
year,  after  assuring  Idr.  Felder  that  he  ex- 
pected to  remain  with  him;  though  there 
was  no  occasion  for  his  giving  this  assur- 
ance^ as  he  had  permission  to  go  if  he  wished 
to  do  so.  He.  removed  to  a  place  belonging 
to  Dr.  Uggin,  adjoining  the  Felder  place, 
and  only  a  diort  distance  from  the  bam  in 
question,  and  was  living  there  when  the 
fire  occurred.  A  day  or  so  befmre  the  burn- 
ing, he  stated  to  a  witness  that  J(4m  Felder, 
the  son  of  the'i^wner  of  the  bam,  had  friglht- 
ened  his  mule  with  an  automobile  and  caused 
it  to  tear  up  liis  buggy,  and  if  Mr.  Felder 
did  not  pay  for  having  the  buggy  repaired  he 
wpuld  make  him  (Felder)  "lose  ten  times  the 
worth  (^  that  buggy."  It  appeared  also  that 
the  buggy  and  some  cotton  were  levied  upon 
in  behalf  of  Felder,  and  the  defendant  said 
in  this  ccnmectloii  that  he  would  make  F^der 
lose  ten  times  the  worth  of  the  buggy;  and 
It  was  shown  by  different  witnesses  that  on 
another  occasion  he  made  threats  to  the  ef- 
fect that  he  would  cause  Bir.  Felder  to  lose 
something.  The  defendant's  buggy  was  then 
on  the  side  of  the  road,  with  two  whe^s 
broken  down,  and  he  said  that  his  mule  ran 
against  a  post  and  broke  the  buggy  because 

it  was  frightened  by  a  car  driven  by  Mr. 
Folder's  son,  and  further  that  he  had  some 
cotton  in  town  which  Mr.  Felder  had  attach- 
ed, and,  if  Mr.  Felder  did  not  pay  for  the 
buggy,  he  would  make  it  cost  him  several 
times  as  much,  though  he  did  not  say  what 
he  was  going  to  do  to  accomplish  this  result. 
This  was  said  a  few  days  only  befortf  the 
bam  was  burned. 

Early  the  next  day  after  the  flre,  the  sher- 
iff was  sent  fbr  and  came  with  dogs  belonging 
to  the  county.  Fresh  tracks  were  discovered, 
leading  up  to  the  bam,  and  going  away  from 
it  in  the  direction  of  the  house  where  the  de- 
fendant lived.  These  tracks  were  made  by 
a  pair  of  worn-out  shoes  which  were  ''worn 
all  around  the  counters,  and,  where  one  of 
the  shoes  made  a  track,  the  leather  would 
catch  on  the  ground,  and  one  of  the  shoes 
had  no  sole  much  on  It"  The  tracks  were 
discovered  where  hogs  had  been  rooting  In  a 
sweet  potato  patch,  and  the  ground  was  soft 
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and  moist,  and  the  tracks  were  qnitie  distinct 
The  tracks  leading  towards  the  bam  were 
closer  together  than  those  leading  away,  and 
indicated  that  the  person  going  from  the  bam 
was  going  at  a  more  rapid  rate  than  when  he 
approached  it  Dogs  followed  the  tracks  lead- 
ing from  the  bam  to  a  point  on  a  ditch  in  the 
direction  of  the  house  of  the  defendant  Here 
it  appeared,  from  marks  on  the  bank  of  this 
dry  ditdht  that  the  person  wearing  the  badly 
worn  shoes  and  making  the  tracks  which  the 
dogs  had  followed  to  this  point  had  seated 
himself  and  changed  his  shoes  for  another 
pair,  for  the  dogs  refused  to  follow  the  tracks 
further,  and  the  only  tracks  leading  oft  from 
this  point,  except  the  tracks  going  towards 
the  barn  and  returning,  led  in  the  direction 
of  and  up  to  the  house  of  the  defendant  and 
were  made  by  other  and  different  shoes.  The 
last-mentioned  tracks  (which  were  clearly 
defined,  as  they  crossed  over  soft  plowed 
ground)  were  followed  by  the  sheriff  and  his 
posse  to  the  defendant's  house.  The  defend- 
ant was  not  at  his  house,  but  at  the  house  of 
his  employer,  Dr.  Liggin,  where  he  was  found 
eating  breakfast  He  then  had  on  his  feet 
a  pair  of  shoes  which  were  later  measured 
and  compared  with  the  tracks  between  the 
ditch  and  his  house,  and  f6und  to  correspond 
exactly  in  every  particular.  He  accompanied 
the  sheriff  ftt>m  his  house  to  the  point  on  the 
ditch  already  referred  to,  and  the  tracks  then 
made  by  him,  as  he  walked  along  in  the  same 
direction  and  parallel  with  the  line  of  tracks 
going  from  that  point  to  his  house,  were  iden- 
tical in  every  particular  with  those  leading 
to  his  house.  At  his  house  the  posse  discover- 
ed a  pair  of  shoes  which  were  badly  worn, 
and  which,  when  pressed  into  the  soft  earth, 
made  tracks  identical  in  every  minute  partic- 
ular with  the  tracks  leading  towards  the  bam 
from  the  direction  of  the  defendant's  house 
and  back  from  the  bam  towards  the  ditch  and 
his  house.  These  shoes  when  discovered  were 
somewhat  moist  underneath,  and  damp  sand 
was  clinging  to  them,  and  there  were  some 
grass  seeds  in  them.  There  was  testimony 
showing  that  the  tracks  from  the  barn  to  the 
ditch  were  made  by  the  same  shoes  discovered 
in  the  defendant's  house  a  few  hours  after  the 
burning,  and  that  the  tracks  from  the  ditch 
to  his  house  were  made  by  the  shoes  that  were 
on  his  feet  at  the  time  he  was  arrested  by  the 
sheriff,  the  morning  following  the  commission 
of  the  crime.  There  was  also  testimony  from 
several  witnesses  that  he  stated  early  in  the 
morning  when  the  fire  occurred,  and  some 
hours  thereafter,  while  discussing  the  burn- 
ing with  several  other  negroes  on  the  planta- 
tion where  he  lived,  that  it  was  Mr.  Folder's 
bam  that  was  burning,  as  he  had  been  out 
in  his  yard  between  1  and  2  o'clock  that  morn- 
ing, and  had  seen  the  fire,  though  in  his  state- 
ment at  the  trial  he  said  that  he  had  not 
been  out  of  his  house  the  night  of  the  fire, 
after  he  had  gone  to  bed  some  hours  before. 
And  it  appeared  further  that  he  was  the  first 


person  on  the  plantation  where  he  lived  to 
discover  the  fire;  that  none  of  those  there, 
by  whom  it  was  discussed,  except  the  defend- 
ant, could  determine  what  particular  building 
on  the  place  of  Mr.  Felder  was  burning ;  and 
that,  when  requested  by  one  Mr.  Whiteside  to 
saddle  the  horse  and  go  over  to  Mr.  Felder's 
place  and  ascertain  whether  it  was  his  house 
or  bam  which  had  been  destroyed,  the  defend- 
ant declined  to  go,  and  gave  no  reason  for 
not  going.  When  he  spoke  to  this  witness 
about  the  fire,  he  said:  "Look  over  yonder! 
Mr.  Felder's  bam  is  burning  up."  The  wit- 
ness testified  that  he  noticed  the  fire  that 
the  defendant  spoke  about,  but  could  not  teU 
whether  it  was  the  bam  or  the  residence  of 
Mr.  Felder ;  that  he  could  see  the  hoose  be- 
cause it  was  between  the  witness  and  the 
bam,  but  could  not  determine  by  looking  over 
it  whether  the  bam  or  the  house  was  burn- 
ing. The  shoes  found  in  the  defendant's 
house,  and  which  several  witnesses  testifled 
made  tracks  identical  with  the  tracks  lead- 
ing away  from  the  burned  bam,  were  intro- 
duced in  evidence,  and  the  defendant  did  not 
deny  the  ownership  thereof,  but  contented 
himself  with  asserting  that  he  had  not  been 
on  the  place  of  Mr.  Felder  at  all,  and  denying 
that  he  had  any  grudge  against  Mr.  Felder, 
or  that  he  had  ever  made  threats  against  him. 
The  tracks  approaching  the  bam,  as  already 
stated,  indicated,  according  to  some  testimo- 
ny, that  the  person  making  the  tracks  ap- 
proached stealthily;  and  the  tracks  leading 
away  from  the  bam,  made  by  the  same  pair 
of  shoes,  indicated  that  the  person  wearing 
them  ran  away  from  the  bam,  as  the  tracks 
were  further  apart,  and,  from  their  general 
appearance,  were  made,  as  asserted  by  sev- 
eral witnesses,  by  a  person  running. 

The  plaintiff  in  error  insists  that  the  cor- 
pus delicti  is  not  sufficiently  shown  by  the 
circumstances  in  evidence  to  exclude  every 
reasonable  hypothesis  other  than  ttiat  the 
bam  was  feloniously  burned.  He  Insists  also 
that  even  if  it  be  conceded  that  the  burning 
was  felonious,  the  evidence  for  the  state  Is 
not  sufficient  to  connect  him  with  the  crime, 
to  the  exclusion  of  every  .reasonable  hypotli- 
esis  to  the  contrary.  It  is  well  recognized 
that,  where  nothing  appears  to  the  oontraiy, 
a  fire  will  be  presumed  to  have  originated 
from  some  accidental  or  providential  cause; 
and  the  burden  of  course  rests  upon  the 
state  to  establish  the  contrary  beyond  a  rea- 
sonable doubt;  and,  where  circumstantial 
evidence  is  relied  upon  for  that  purpose  It 
must  exclude  every  other  reasonable  hypoth- 
eslB.  Here  the  evidence  discloses  that  a 
bam  in  and  near  which  there  had  heok  no 
fire  during  the  day  preceding  its  destruction, 
and  where  no  one  had,  for  hours  immediate- 
ly before  Its  destraction,  had  occasion  to  go 
for  any  legitimate  reason,  was  discovered  at 
2  o'clock  in  the  morning  to  be  burning  "all 
over";  and  the  fire  appeared  to  have  start- 
ed at  the  ftont  of  the  building.    The  stme- 
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tare  bad  no  oombnstlbles,  sncb  as  oil,  gaso- 
line, etc.,  housed  therein,  but  was  partially 
filled  with  hay  and  fodder,  which  when  ignit- 
ed would  blaze  out  almost  instantaneously 
and  bum  with  great  rapidity.  The  fire  must 
therefore  have  been  burning  but  a  few  min- 
utes before  It  was  discovered  by  the  owner 
of  the  banit  llylng  200  yards  away,  and 
could  not  have  been  smoldering  for  any  con- 
siderable time.  The  stealthy  tracks  leading 
up  to  ^e  bam  and  the  running  tracks  lead- 
ing away  from  the  bam,  which  were  dis- 
covered early  the  next  day,  were  fresh  tracks, 
which  the  testimony  showed  must  have  been 
made  at  or  about  the  time  the  fire  orig- 
inated. 

These  tttots,   tak&i   in  conjunction  with 
the  facts  already  recited,  which  connected 
the  defendant  with  the  commission  of  the 
crime  and  showed  that  he  held  a  gmdge 
against  the  husband  of  the  owner  of  the 
bam,  appear  to  us  to  be  ampjy  sufildent,  not 
only  to  show  the  corpus  delicU,  but  to  connect 
the  defendant  with  the  crime  to  the  exclu- 
sion of  every  other  reasonable  hypothesis. 
It  is  not  often  possible  to  make  out  a  case 
of  arson   by  direct  proof  establishing  the 
corpus  delicti  or  showing  the  connection  of 
the  defendant  with  the  commission  of  the 
crime,  for  arson  is  seldom  committed  except 
at  an  hour  when  there  is  small  chance  that 
the  criminal  win  be  actually  observed  in  the 
execution  of  his  nefarious  purpose,  and  it  is 
also  generally  easy  to  commit  the  crime  se- 
cretly without  the  help  of  an  accomplice,  and 
without  the  beating  of  drums  or  blare  of 
trumpets  or  any  betraying  noises,  and  there- 
fore circumstances  must  generally  be  depend- 
ed upon,  not  only  to  show  the  guilt  of  the 
accused,  but  to  establish  the  corpus  delicti. 
The    rule    that    the    circumstances   proved 
should  exclude  every  other  reasonable  hypoth- 
esis save  that  of  the  guilt  of  the  accused 
should  not  be  relaxed,  but  it  does  not  fol- 
low that  the  criminal  must  go  unwhipped  of 
justice  because  absolute  proof  is  not  pre- 
sented by  the  state.     If  there  be  enough 
shown  to  convince  the  jury  beyond  a  rea- 
sonable doubt  that  the  guilt  of  the  accused 
has  been  established  to  the  exclusion  of  every 
other  reasonable  hypothesis,  and  no  other 
reasonable  hypothesis  is  suggested  by  the 
evidence,  and  there  is  nothing  to  indicate 
that  the  jury  failed  to  accord  to  the  defend- 
ant every  consideration  to  which  he  was  en- 
titled, a  reviewing  court  will  not  arbitrarily 
say  that  the  conviction  should  be  set  aside. 
In  the  case  of  Green  v.  State,  111  Ga.  1S9, 
36  S.  El  609,  relied  upon  by  the  plaintiff  in 
error,  the  tracks  discovered  about  the  burned 
building   were   not   compared    with    tracks 
known  to  have  been  made  by  the  defendant, 
except  that  one  witness  testified  that  she  had 
noticed  the  tracks  of  the  defendant  while 
he  worked  at  a  certain  place,  and  that  she 
had  looked  at  his  tracks  made  in  some  sand, 
whrich  corresponded,  '^o  the  best  of  her  knowl- 
edge, with  the  tracks  discovered  near  the 
scene  of  the  burning.''    The  tracks  were  fol- 


lowed from  the  bam,  In  that  case,  only  to 
a  point  within  a  mile  of  the  place  where  the 
defendant  lived.  The  court  very  properly 
held  that  the  evidence,  which  was  entirely 
circumstantial,  in  no  way  connected  the  ac- 
cused with  the  arson  and  did  not  exclude 
every  other  reascmable  hypothesis  than  that 
of  his  guilt  Also,  there  was  no  sufiSdent 
motive  shown  in  that  case. 

In  the  case  of  Oummings  v.  State,  110  Ga. 
298,  35  S.  E.  117,  which  the  plalntur  in  error 
likewise  relies  upon,  the  Supreme  Ooort 
said: 

'•Though  the  state's  evidence  very  strongly  and 
condusively  tended  to  establish  the  fact  that 
tracks  seen  near  the  place  of  the  crime,  and 
which  most  have  been  made  on  the  night  it  was 
committed,  corresponded  in  minute  particulars 
with  shoes  belongmg  to  the  accused,  this,  with- 
out more,  was  not  sufficient  to  show,  to  the  ex- 
clusion of  every  other  reasonable  hypothesis, 
that  he  committed  the  crime." 

It  will  be  observed,  however,  that  in  that 
case,  while  the  tracks  seen  near  the  place 
of  the  crime,  and  which  must  have  been  made 
on  the  night  it  was  committed,  corresponded 
in  minute  particulars  to  shoes  belonging  to 
the  accused,  there  was  nothing  more  to  show 
to  the  exclusion  of  every  other  reasonable 
hypothesis,  that  the  defendant  committed  the 
crime.  In  the  case  under  consideration  the 
tracks  approaching  the  bam  lead  from  the 
direction  of  the  defendant's  house,  and  the 
tracks  leaving  the  bam  lead  towards  his 
house.  The  shoes  belonging  to  the  defendant 
and  found  in  his  house  corresponded  in  mi- 
nute particulars  with  the  tracks  leading 
towards  and  away  from  the  bam.  l%e 
tracks  were  fresh,  and  the  shoes  found  in 
the  house  of  the  defendant  showed  unmis* 
takable  signs  of  recent  wear;  they  were  wet, 
moist  sand  was  dinging  to  them,  and  grass 
seeds  were  found  within  them.  The  shoes 
actually  on  the  deftodant^s  feet  at  the  time 
he  was  arrested  made  a  track  identical  with 
the  track  leading  from  a  ditch  on  the  di- 
rect route  from  the  bam  to  his  house,  where 
the  person  making  the  track  nearest  the  bam 
had  apparently  removed  one  pair  of  shoes 
and  placed  on  his  feet  the  Identical  shoes 
found  on  the  feet  of  the  defendant  when  ar- 
rested, which  made  the  only  tracks  leading 
away  from  the  ditch,  except  towards  that 
bam  and  ba<^  from  the  bam  to  that  point; 
and  desire  for  revenge  was  shown  to  exist 
in  the  heart  of  the  defendant,  as  a  motive 
for  the  crime  in  this  case.  It  aK>eared, 
also,  that  the  defendant  was  able  to  de- 
termine what  particular  house  was  burning 
when  others,  who  had  the  same  opportunity 
to  make  observations  and  who  were  at  the 
same  distance  from  the  house,  were  unable 
to  say  which  house  it  wa&  It  is  obvious  that 
in  this  case  much  more  was  Shown  than  in 
the  Oummings  Case,  Supra. 

In  the  Gaither  Case,  119  Ga.  118,  46  S.  E. 
973,  the  court  said: 

"It  does  not  appear  that  the  tracks  or  the  dogs 
went  to  any  particular  place  in  the  yard,  or 
that  any  farther  use  was  made  of  the  dogs.  The 
dogs  did  not  go  near  the  accused  or  to  hu  house. 
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^    ^    ^    There  was  no  evidence  as  to  motire  for 
the  alleged  crime." 

It  further  appeared  that  the  accused  had 
stAted  to  a  witness,  after  the  fire  occurred, 
that  he  had  stayed  at  a  certain  plantation 
in  the  neighborhood,  after  haying  spent  the 
day  at  other  places  mentioned,  and  stayed 
there  all  night  with  a  certain  woman  in  a 
house  in  the  yard,  and  there  was  no  con* 
tradiction  as  to  this,  but  to  the  contrary  a 
witness  testified,  '^We  investigated  the  mat- 
ter, and  were  told  that  he  did  spend  the 
ni^t  there."  Referring  the  evidence  as  to 
footprints  at  or  near  the  scene  of  a  crime, 
this  court,  in  Lindsey  y.  State,  9  Oa.  App. 
299,  70  S.  m  U14,  said: 

''This  character  of  drcumstantial  evidence 
^  *  ^  is  not  usually  sufficient  to  authorize  a 
conviction,  unless  there  is  some  peculiarity  in  the 
tracks  *  ^  *  to  clearly  identi^  them  as  the 
tracks  of  the  accused." ' 

• 

Here  it  appeared  that  the  person  who  left 
the  scene  of  the  crime  about  the  time  the  fire 
was  discovered  made  a  track  which  had  sev- 
eral unmistakable  peculiarities,  up  to  the 
point  where  he  changed  his  shoes  at  the 
ditch,  and  from  there  on  to  the  house  of  t±ie 
accused  made  a  different  track,  which  was 
<!learly  and  unequivocally  Identifled  as  ex- 
actly the  same  in  every  minute  particular 
with  the  tracks  made  by  the  defendant  when 
a  tew  hours  later  be  walked  parallel  to  and 
near  these  tracks,  and  while  he  was  wearing 
shoes  found  upon  his  feet  when  he  was  ar- 
rested; and  it  further  appeared  that  the 
old  pair  of  shoes,  which  were  peculiar  in 
several  particulars,  belonged  to  the  defend- 
ant, and  were  found  In  his  house  immediately 
after  the  commission  of  the  crime,  with  evi- 
dences of  their  recent  use.  See,  also,  Haw- 
thorne V.  State,  12  Ga.  App.  811,  78  S.  B. 
478;  Brown  v.  State,  6  Ga.  App.  357,  858,  64 
S.  B.  1119;  Gregory  ▼.  State,  80  Ga.  270, 
7  S.  E.  222. 

The  testimony  in  behalf  of  the  state  suffi- 
ciently established  the  corpus  delicti,  and  suf- 
ficiently connected  the  defendant  with  the 
commission  of  the  crime  to  authorize  the 
verdict  returned  by  the  Jury. 

Judgment  affirmed. 

RUSSELL,  a  J.  (dissenting).  In  my  Judg- 
ment the  apprehension  that  a  possibly  guilty 
man  may  escape  unduly  constrains  my  col- 
leagues to  affirm  the  Judgment  in  the  present 
case.  For  myself,  I  am  compelled  to  say  that 
I  see  no  proof  whatever  of  the  corpus  delictL 
Presumably  every  burning  is  accidental  or 
providential,  where  the  contrary  does  not  ap- 
pear. The  burden  rests  upon  the  state  to 
satisfy  the  Jury  beyond  any  reasonable  doubt 
that  the  building  alleged  to  have  been  burn- 
ed was  feloniously  fired,  with  the  intent  to 
destroy  the  building  to  the  injury  of  its  own- 
er ;  and,  where  circumstantial  evidence  alone 
is  relied  upon,  the  degree  of  proof  necessary 
for  the  purpose  must  be  su6h  as  to  remove 


every  other  reasonable  supposition  than  that 
the  building  was  purposely  fired  by  the  ac- 
cused. Even  if  there  had  been  direct  proof 
that  the  defendant  had  during  the  night 
passed  by  the  bam,  or  even  if  he  had  been 
seen  to  run  flrom  it,  I  do  not  think  that  this, 
without  more,  would  have  authorized  the  in- 
ference that  he  set  fire  to  it,  if  it  burned 
later  in  the  night.  The  fact  that  tracks 
alone,  even  if  distinctly  identified,  are  Insufll- 
cient  of  themselves  to  authorize  conviction, 
is  almost  universally  recognized.  So  fitr  as 
the  present  case  is  concerned,  the  mere  cir- 
cumstance that  tracks  similar  to  these  made 
by  two  pairs  of  shoes  (admittedly  in  the 
possession  of  the  defendant)  were  found  neaf 
the  bam  does  not  afford  sufficient  identlflca- 
tion  to  fix  upon  the  defendant  the  making  of 
the  tracks  in  question,  especially  in  these 
times  of  depression,  when  shoes  with  both 
counters  run  down  and  without  half  soles, 
and  perchance  with  a  piece  of  loose  leather 
on  the  side,  are  not  rarities.  Such  tfioes 
were  perhaps  the  only  footwear  of  the  labor- 
ing population  in  a  radius  of  five  milea  The 
defendant  happened  to  have  also  a  pair  of 
good  shoes,  and  of  course  the  tracks  made  by 
him  in  wearing  them  would  not  only  be  simi- 
lar but  identical  with  the  tracks  of  shoes  of 
the  same  size  and  make  worn  by  any  other 
individual.  The  remark  attributed  to  the  de- 
fendant that  the  bam,  which  he  saw  burn- 
ing, was  that  of  the  prosecutor,  must,  in  view 
of  the  Jury's  finding,  be  assumed  to  have 
been  made  by  him;  but  a  person  would  be 
in  a  helpless  plight  if  he  were  convicted  of 
bam  burning  because,  by  diance^  he  happen- 
ed to  guess  the  exact  location  of  a  fire.  In 
my  Judgment  none  of  the  circumstances  re- 
lied upon  by  the  prosecution,  nor  all  the  cir- 
cumstances collectively,  suffice  either  to  es- 
tablish the  corpus  delicti  or  to  show  the 
participation  of  the  accused  in  the  alleged 
arson ;  and,  as  regrettable  as  it  may  be  that 
the  detection  of  this  dastardly  crime  is  ex- 
tremely difficult,  the  enforcement  of  the  law 
cannot  be  advanced  by  the  punishment  of 
any  one  not  shown  to  be  guilty  under  those 
well-established  rules  of  law  which  have 
stood  the  test  of  centuries  of  experience. 
The  conviction  of  an  innocent  man  always 
emboldens  the  real  culprit,  who  thus  escapes 
punishment,  to  commit  graver  oflensea 


(U  Ga.  App.  IBS) 
DAVIS  V.  STATE.    (No.  018&) 
(Gourt  of  Appeals  ol  Georgia.    Mardi  28. 191&) 

(ByUahu9  by  the  OourtJ 

CanciNAL  Law  ^=s>106>,  918 -*  New  nxAL— 
PsosEctmoN  UNDBB  Labob  Oontbact  Aot 
—Venue. 

'*The  venue  of  a  prosecution  undw  the  la- 
bor contract  act  (Penal  Code  of  1910,  H  715>, 
716)  is  in  the  county  where  the  advances  were 
received."  Lewis  v.  State,  15  Ga.  App.  — ,  8S 
S.  B.  489,  440;  Dyas  v.  State,  126  (Sa.  566. 55 
S.  SL  488.    Since  there  was  no  proof  of  venike 
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i&  tbe  |»resent  case,  and  th«  partlcQlar  point 
was  n>ecificalfy  raised  in  the  motion  for  a  new 
trial  (Acta  1911,  pp.  149.  150),  the  court  erred 
in  oyermling  the  motion  for  a  new  triaL 

[Ed.  Kote.~For  other  cases,  see  Criminal 
Law,  Gent  Dig.  Ji  220~22e,  230.  231,  234, 
2137-2145 ;  Dec.  Dig.  «=s>10«C  913.1 

Error  from  City  .Court  of  LonlsTille;  W. 
Ifc  PhlUipa,  Judge. 

Charlie  DetIb  was  convicted  of  violation 
of  the  labor  contract  act,  and  brings  error. 
Reversed. 

Price  &  Price,  of  Louisville^  for  plaintiff 
In  error.  J.  B.  PbiUipt,  SoL,  of  Louisville, 
for  the  State. 

BUSSELL^  ax     Judgment  reversed. 

ae  Qa.  App.  1«) 

WARREN  V.  BEARDEN.    (No.  579L) 
{Court  of  Appeals  of  Georgia.   March  23, 1915.) 

(Spllalnu  hv  the  Oouri.) 

1.  PLBA.DINO   ^S»210— "SPCAKINO  DEmTBBBB." 

It  is  not  proper  for  a  demurrer  to  allege 
facts  which  are  not  set  forth  in  the  petition 
which  it  seeks  to  att^ds:    it  thereby  becomes 

9>eaking  In  character,  and  should  be  overruled, 
larke  v.  East  Atlanta  Land  Co..  118  Ga.  21 
^,  88  8.  E.  323 ;  Smith  v.  Ice  Delivery  Co., 
8  Ga.  App.  767  <4),  70  &  E.  196.  The  court, 
therefore,  did  not  err  in  overruling  the  demur- 
rer in  this  case. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  (8=s>210. 

For  other  definitionS|  see  Words  and  Phrases, 
'    '  and  Second  Series,  9PMidng  Demurrer.] 


2.  WiTlfKBSBS  ^=>16Q-<!/01fPBTBNCT  — TRANS- 
ACTIONS WITH  PrasoN  SiNOS  Dboxasbd. 
Where  suit  is  brought  on  a  promissory  note, 
which  has  been  transferred  to  the  plaintiff  by 
tlie  administrator  of' a  deceased  person,  the  de- 
fendant (the  maker  of  the  note),  and  also  her 
husband  acting  as  her  agent,  are  competent 
witnesses  to  testify  In  her  behalf  as  to  transac- 
tions between  the  deceased  person  and  herself. 
Civil  Code  1910,  I  G85&  None  of  the  excep- 
tioDS  set  forth  in  this  section  of  the  Code  are 
applicable  to  this  case.  Woodson  v.  Jones,  02 
Ga.  062,  19  S.  E.  60;  Phillips  v.  Cooper,  93 
Ga.  644  (4),  20  8.  E.  78;  Gunn  v.  Pettygrew, 
93  Ga.  327  Q),  20  S.  E.  328;  White  v.  Jones, 
105  Ga.  26,  31  S.  E.  119 ;  Hendrick  v.  Daniel, 
119  Ga.  360,  46  S.  B.  438:  Castleberry  v.  Par- 
risfa,  135  Ga.  527  (5),  69  S.  E.  817;  Talley  v. 
Swindle,  6  Ga.  App.  482,  65  S.  E.  256.  Olkeie- 
fore  the  court  erred  in  holding  that  the  defend- 
ant and  her  husband  were  incompetent  to  tes- 
tis as  to  such  transactioni^  and  In  ekdudlng 
thdr  tsatimony. 

nOd.  Note.— For  other  eases,  see  Witnesses, 
Cent.  Dig.  H  560,  663-657;    Dec.  Dig.  ^s> 

8.  Tbial  ^a»170— Dibbotion  ow  Vxbdiot— Ev- 
msNCX  Esboneouslt  Exoludbd. 

If  the  proffered  testimony  of  the  defendant 
and  her  husband  (as  set  forth  in  the  z^cord) 
had  been  admitted,  the  evidence  would  not  have 
demanded  a  verdict  for  ti^e  plaintiff;  hence  th» 
court  erred  In  so  directing  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  390-^94 ;  Dec  Dig.  (8=»170.] 

Error  from  City  Court  of  Madison;  K.  S. 
Anderson,  Judge. 

Action  by  W.  P.  Bearden  against  Emma 
Warren.   Judgment  for  plaintiff  on  a  directed 


verdict,   and  defendant  briogs  error.     Re- 
versed. 

M.  C.  Few,  of  Ifadlson,  for  plaintiff  in 
error.  Mlddlebrooks  ft  Burruss,  of  MadiaoQ, 
for  defendant  in  error. 

BBOYLES,  J.   Judgment  reversed. 


? 


US  0&.  App.  149) 
BALLEW  V.  WABE  &  HABPEB.  (No.  0800.) 
(Court  of  Appeals  of  Georgia.    Mandi  28, 1915.) 

(8yUahu9  hy  the  Court.) 

1.  Bbokebs  €=967  -^  Pbincipal  and  Aoim 

#=s»70-^O>NTBAGT8    OF    DUAI.    AOBlfOT— VA- 
UDITT— BxniOBN   OF  PbOOF. 

Contracts  of  dual  agency  are  not  void  per 
se,  but  only  so  when  the  fkct  that  the  agent 
represented  both  parties  was  not  known  to  each. 
The  burden  of  makiog  out  a  complete  defense 
lies  on  the  defendant;  and  where  duality  of 
agency  is  relied  on  as  a  defense,  it  is  necessary 
for  the  defendant  to  prove,  not  only  the  fact 
of  such  agencv,  but  also  that  the  same  was  not 
known  to  both  parties.  Bed  Cypress  Dumber 
Ca  V.  Perry,  118  Ga.  876.  46  8.  E.  674,  and 
cases  therein  cited.  In  this  case  the  evidence 
clearly  shows  that  each  pai^  Imew  that  the 
real  estate  brokers,  Ware  A  Marper,  represent- 
ed the  other  party  as  well  as  himself. 

[Ed.    Note.— For   other    cases,    see    Brokers, 
Ont  Di^:.  §S  C^-M;   Dec.  Dig.  <8=»67l  Prlnci- 
al  and  Agent,  Cent  Dig.  {  146;  Dec.  Dig.  ^=> 

U.J 

2.  DEiruBBiBfl  TO  PsnnoN. 

The  contract  sued  upon  set  forth  a  good 
cause  of  action,  and  accordingly  was  not  sub- 
ject to  general  demurrer;  nor  was  it  subject  to 
the  special  demurrer,'  which  alleged  that  the 
contract  set  out  in  paragraph  3  of  the  petition 

E  laced  no  binding  obligation  on  the  defendant 
ecause  the  said  contract  shows  a  duality  of 
agency  by  the  plaintiffs.  Ware  &  Harper— the 
contract  itself  showing  that  this  duality  of 
agency  was  Imown  to  both  parties  to  the  con- 
tract.    See  authority  cited  above. 

8.  CoinSAOTB  ^Bs>849— DiSOBSPAlTOT  IN   Evx- 

DENCB— Admission  of  Contbaot  Sued  on. 
The  court  did  not  err  in  admitting  in  evi- 
dence ttiic  contract  attached  to  the  depositions 
of  George  Ware,  a  member  of  the  firm  of  Ware 
&  Harper,  over  the  defendant's  objection  that 
it  was  not  the  contract  sued  on,  nor  the  con- 
tract identified  bv  the  witness  Ware  as  the  con- 
tract sued  on,  because  in  his  depositions  he 
stated  that  the  contract  sued  on  was  dated  Sep- 
tember 11,  1911,  and  the  contract  attached  to 
the  depositions  showed  tliat  it  was  dated  Sep- 
tember 8,  1911.  The  contract  attached  to 
Ware's  depositions  itself  shows  that  it  was  dat- 
ed September  8,  1911,  and  was  identified  by  him 
as  the  contract  sued  on :  and  the  fact  that  the 
witness  stated  in  his  depositions  that  it  was 
dated  September  11,  1911,  whether  a  typonaph- 
ical  error  or  a  mistake  of  the  witness,  la  lumia- 
terial— the  contract  itsdf  being  the  bestproof 
of  the  date,  and  another  witness,  OUie  W.  Sn- 
llott,  having  testified  that  it  was  dated  Septem- 
ber 8,  1911.  However,  even  if  this  objection 
was  good,  this  discrepancy  in  the  testimony  as 
pi  the  date  of  the  contract  made  it  a  question 
of  fact  for  the  jury  to  determine  whether,  un- 
der the  evidence,  the  contract  attached  to 
Ware's  depositions  was  the  contract  sued  on; 
and,  they  having  passed  on  that  question,  the 
error,  if  one,  was  cured  by  their  verdict 

[Ed.  Note.— For  other  cases,  see  (Contracts. 
CJent  Dig.  §f  1096, 1781-1784,  1788-1798.  1809. 
1811-1814,  1817,  1818;    Dec  Dig.  «s>349.] 
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4.  EviDBiroB    ^s»85S  —  Dootticbntaby    Eti- 

DBNCB  —  DXSOBIFnON    OF    LAND  ~  SXTITI- 
CIBNCT. 

The  oonrt  did  not  err  in  admitting  in  evi- 
dence the  same  contract,  over  the  farther  ob- 
jection of  the  defendant  that  it  was,  in  the 
description  of  the  land  which  was  the  subject- 
matter  of  the  suit,  too  indefinite  and  uncertain 
to  be  the  subject  oiE  a  suit  or  an  enforceable 
contract  As  said  in  Crawford  t.  Vemer,  122 
Ga.  816.  60  S.  E.  950 :  "Where  it  can  be  gath- 
ered &om  the  words  employed  in  a  deed  that 
the  intention  of  the  grantor  was  to  convey  the 
whole  of  the  tract  owned  by  him,  even  a  vague 
description  of  the  same  will  suffice,  if  by  com- 
petent parol  evidence  its  precise  location  is  ca- 
pable of  ascertainment  and  its  identity  can 
*  ♦  ♦  be  established."  The  description  of  the 
land  in  the  contract,  coupled  with  tiie  admis- 
sions in  the  defendant's  answer,  was  sufficiently 
definite  and  certain  to  make  the  contract  an  en- 
forceable one.  See,  also,  Bush  v.  Black,  142  Oa. 
— ,  82  S.  B.  630. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  SS  1404-1428,  1480,  1431;  Dec  Dig. 
^=s>853.) 

5.  Yebdict  and  Dbitial  ov  Niw  Tbial  Ap- 

FBOVED. 

The  evidence  authorised  the  verdict,  and 
the  court  did  not  err  in  overruling  the  motion 
for  a  new  trial. 


charged  him  withoiit  any  cause  on  June  7, 
Error  from  City  Court  of  Elberton;   Geo.  \  ^^'   J^  defendant  testified  that  he  dls- 


O.  Grogan,  Judge. 

Action  by  Ware  ft  Harper  against  W.  J. 
Ballew.  Judgment  for  plaintUfs,  and  defend- 
ant brings  error.    Afilrmed. 

James  T.  Sisk,  of  Elberton,  for  plaintiff  in 
error.  Worley  ft  Nail,  of  Elberton,  and 
Moore  ft  Pomeroy,  of  Atlanta*  for  defend- 
ants In  error. 

BROYLES,  J.    Judgment  affirmed. 

a6  Gft.  App.  106) 

WADE  y.  HEFNER.    (No.  6840.) 
(Court  of  Appeals  of  Georgia.    March  18, 1915.) 

(8yUdbu9  5y  the  Oowrt.) 

1»  Tbial  4=>25—ABOuifBifT— Right  tgT  Opbiv 
AND  Olosb  —  Actions  Abisino  Ex  Oon- 
tbaotu. 

In  an  action  arising  ex  contractu,  the  de- 
fendant ia  not  entitied  to  open  and  dose  the  ar- 
gument, unless  the  admissions  in  his  answer  or 
plea  are  such  as  to  concede  a  prima  fade  case 
for  the  plaintiff.  Crankshaw  v.  Schwelzer  Mfg. 
C!o.,  1  CTa.  Ajpp.  863  (8),  58  S.  E.  222.  In  th& 
case  the  admissions  in  the  answer  were  not  suffi- 
cient to  shift  the  burden  of  proof  from  the  plain- 
tiff to  the  defendant. 

p]d.  Note.— For  other  cases,  see  Trial  Oent 
Dig.  H  44-75;  Dec  Dig.  tS=»25.] 

2.  Masivb  and  Sbbtant  ^s>80,  43  —  Dis- 

OHABQB    OF    SbBVANT— DlSBESPBCTFU^   LaN- 

ouaqb— QuBsnoN  fob  Jubt. 

An  employ^  owes  to  his  employer  respectful 
and  decent  behaylor,  and  disrespectful  and  abu- 
sive language  constitutes  sufficient  ground  for 
his  discharge  and  the  rescission  of  the  contract 
of  employment  But  where,  in  an  action  based 
on  an  alleged  wrongful  discbaige,  the  employer 
seeks  to  justify  the  discharge  on  this  ground, 
it  is  for  the  jury  to  determine  whether  the  lan- 
guage used  was  suffidentiy  disrespectful  and 
abusive  to  authorize  the  discharge  and  the  termi- 
nation of  the  contract,  and  whether  there  had 
been  sufficient  provocation,  if  any,  by  the  em- 


ployer, to  justify  or  excuse  the  use  of  such  lan- 
guage. 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant,  Oent  Dig.  S§  30-36,  57,  58 ;   Dec.  Dig. 

HJ**"^iJv,    40.J 

3.  Denial  of  New  Tbial. 

The  other  grounds  of  the  motion  for  a  new 
trial  are  without  merit 

Error  from  Superior  Oonrt,  Haberabam 
County;  J.  B.  Jones;  Judge. 

Action  by  B.  O.  Hefner  against  I.  G.  Wade. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

J.  li.  Perkins,  of  Ck)melia,  and  J.  C.  Ed- 
wards &  Sons,  of  CnarlEesville,  for  plaintiff 
in  error.  Samuel  Kimzey  and  E.  J.  Kimsey, 
both  of  Ck)melia,  for  defendant  in  error. 

BROYLES,  J.  BL  a  Hefner  brought  soit 
against  I.  0.  Wade  for  damages  for  wrong- 
ful discharge,  alleging  that  he  had  a  verbal 
contract  with  the  defendant  to  work  in  his 
peach  orchard  from  January  30,  1909,  until 
January  1,  1910,  and  that  the  defendant  dis- 


charged Hefner  because  Hefner  came  up  to 
him,  and  began  to  curse  and  abuse  him,  and 
called  him  ''the  damnedest  meanest  man  he 
ever  saw.**  l%e  plaintiff  admitted  that  he 
went  to  the  defendant  on  the  defendant* i 
own  premises,  and  told  the  defendant  that 
he  was  ''the  grandest  rascal  he  had  erer 
worked  for" ;  and  he  testified  that  when  this 
was  said  the  defendant  had  a  walkinir  stick 
in  his  hand,  appeared  to  be  wron^t  up,  and 
threw  the  stick  up  as  though  intending  to 
strike  him,  and  "I  told  him  to  'shoot  his 
dog  water* ;  that  I  was  not  afraid  of  him." 
"I  went  to  see  him  because  he  found  a  boll 
in  his  pasture,  and  insulted  my  wlf^  about 
it,  and  I  found  her  crying." 

[1]  1.  Counsel  for  the  plaintiff  in  error  con- 
tend that  the  court  erred  in  refusing  to  allow 
the  defendant  to  take  the  burden  and  open 
and  conclude  the  argument  before  the  Jury, 
as  the  adndssions  in  the  defendant's  plea 
were  sufficient  to  concede  a  prima  fade  case 
for  the  plaintiff;  and  they  die  Widincamp 
V.  Widencamp,  135  Ga.  644,  70  S.  B.  506,  At- 
lanta Suburban  Land  Corporation  v.  Austin, 
122  Ga.  874,  50  S.  E.  124,  and  9  Oyc  762. 
In  the  two  cases  cited,  the  admissions  in  the 
defendant's  plea  were  clearly  sufficient  to 
make  a  prima  facie  case  for  the  plaintiff, 
and  thus  the  burden  was  shifted. from  the 
plaintiff  to  the  defendant  In  this  case,  how- 
ever, it  is  only  necessary  to  read  the  defend- 
ant's plea  to  see  that  the  admissions  there- 
in do  not  concede  a  prima  fade  case  for  the 
plaintiff.    The  plea  is  as  follows: 

"And  now  comes  the  defendant  in  the  above- 
stated  cause  of  action,  at  this  the  appearance 
term,  and  for  plea  and  answer  thereto  says:  (1) 
That  while  plaintiff  did  work  for  him  (the  de- 
fendant) he  has  full:^  paid  plaintiff  for  all  hiM 
services  and  is  now  mdebted  to  him  in  no  som 
or  amount  whatever.    (2)  That  defendant  is  and 
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was  folly  }D8tlfied  In  his  diflcharge  of  plaintlfP, 
and  in  so  doing  violated  no  contract  or  agree- 
ment whatev^  with  plaintiff.  (3)  Defendant 
denies  each  and  every  other  aUegation  of  plain- 
tiff's Bvatf  denying  all  the  indebtedness  as  item- 
ised and  alleged  against  him  by  plaintiff.  (4) 
Plaintiff  sought  to  get  defendant's  hands  to  qnit 
work  with  him,  thus  damaging  defendant  in  ex- 
cess of  demands  of  plaintiff  in  this  suit,  to  wit, 
loss  in  this  respect  as  much  as  $5  or  $10,  also 
loss  bv  taking  care  of  a  bulL  $5.  (S)  Wherefore 
defendant  prays  judgment  for  costs  of  suit  and 
for  damages  as  alleged. 

'lAnd  now  comes  defendant  and  shows  that 
the  plaintiff  could  have  gotten  as  much  or  more 
wages  since  his  dischaige,  and  will  ever  pray  and 
plead  the  same  as  a  set-off  in  tbis  suit" 

[2]  2.  While  a  servant  owes  to  his  master 
respectful  and  decent  behavior,  and  while 
diflrespectful  and  abusive  language  consti- 
tntes  sufficient  ground  for  his  discharge,  it  is 
for  the  Jury  to  say  whether  the  language 
used  was  sufficiently  disrespectful  and  in- 
sulting to  authorize  the  discharge  and  the 
termination  of  the  contract  And  where 
there  is  evidence  of  previous  provocation  on 
tlie  part  of  the  master,  it  is  fbr'  the  jury  to 
decide  whether  or  not  such  provocation  was 
sufficient  to  justify  or  excuse  the  use  of  the 
abusive  language. 

"The  weight  and  sufficiency  of  the  evidence  in 
an  action  fbr  wrongful  disdiarge  Up  a  question 
dependent  upon  the  facts  and  circumstances  of 
the  particular  case,  and  is  one  wholly  for  the 
determination  of  the  jury,  whose  finding  will  not 
be  disturbed  unless  manifestly  erroneous."  26 
Cyc.  1000. 

In  1  Labatt,  Master  and  Servant  (2d  Ed.) 
d32,  it  is  said: 

''As  the  various  kinds  of  language  and  be* 
havior  which  constitute  a  breada  of  the  duty 
now  under  discussion  are  described  by  terms 
which  are  not  susceptible  of  any  predise  legal 
definition,  the  question  whether,  in  any  given 
instance,  a  breach  was  committed,  is  essentially 
one  of  fact,  and  therefore  primarily  for  the 
Jury." 

And  in  note  7  on  the  same  page  it  is  stat- 
ed that  this  rule  was  taken  for  granted  in 
all  of  the  cases  cited  in  the  preceding  notes 
to  section  290,  which  is  headed,  "Duty  [of 
the  Servant]  to  Befrain  from  Insolent,  Of- 
fensive, and  Threatening  Words  and  Behav- 
ior." 

In  Hamlin  ▼.  Race,  78  IlL  422,  it  was  held 
that  the  question  whether  or  not  the  servant 
•WBB  insolent  to  his  employer  was  a  matter 
of  fact  for  the  determination  of  the  jnry. 
Certainly,  in  the  case  at  bar,  the  expression 
"shoot  your  dog  water,"  used  by  the  servant 
to  his  master,  is  "not  susceptible  of  any  pre- 
cise legal  definition,''  and  this  court  is  unable 
to  say  what  it  does  mean.  We  have  searched 
"T^ords  and  Phrases,"  the  dictionaries,  and 
tlie  encyclopedias,  but  with  no  success.  See, 
Also,  Echols  V.  Fleming,  68  Ga.  156;  Gason 
v«  Ol^e,  9  Ga.  App.  826,  71  S.  B.  593. 

The  learned  counsel  for  plaintiif  in  error 
eite  Henderson  v.  Stiles,  14  Ga.  136;  but  the 
facts  in  that  case  were  quite  different  from 
-tliose  in  the  case  at  bar,  as  shown  by  the 
following  language  of  Judge  Nisbet,  who 
^rrota  the  opinion: 


'^t  appesrs,  from  this  record,  that  the  plaln- 
tifP,  without  provocation  [italics  ours],  fell 
aboard  of  Mr.  Stiles,  being  on  his  own  premises, 
and  brutally  beat  him  with  the  barrel  of  his  gun, 
even  to  the  endangerment  of  limb  and  life,  and 
that  this  assault  and '  battery  preceded  any 
breach  of  the  contract  by  Stiles,  if.  indeed,  any 
was  ever  made  or  contemplated,  which  we  do  not 
by  any  means  assert" 

The  same  counsel  dte  26  Cya  990,  991, 

992,  where  it  is  said: 

"While  it  has  been  held  that  to  justify  the  dis- 
charge of  a  servant  he  must  have  been  guilty  of 
some  moral  misconduct,  pecuniaiy  or  otherwise, 
willful  disobedience,  or  habitual  neglect,  the  bet- 
ter view  seems  to  be  that  any  misconduct,  in- 
consistent with  the  relation  of  master  and  serv- 
ant, will  justify  the  master  in  terminating  the 
contract  of  sendee  at  any  time." 

The  only  Georgia  case  there  dted  to  sus- 
tain this  doctrine  is  Newman  v.  Reagan,  66 
Ga.  613,  where  the  jnry  returned  a  verdict 
in  favor  of  a  servant  for  a  wrongful  dis- 
charge, and  upon  an  appeal  to  the  Supreme 
Court,  on  the  ground  that  the  verdict  was 
contrary  to  law  and  the  evidence,  it  was  hdd 
that  where  an  employ^  fails  to  obey  orders, 
to  comply  with  his  contract,  is  incompetent 
for  the  position  he  has  assumed,  or  his  con- 
duct is  such  that  he  is  injuring  the  business 
of  his  employer  by  selling  at  a  loss,  or  by 
driving  off  the  employer's  customers,  he  can- 
not, in  case  of  his  discharge,  recover  for  the 
time  he  did  not  serve,  and  whatever  dam- 
age the  employer  has  sustained  he  can  recoup 
against  wages  due  the.  employ^ 

"Such  conduct  would  authorize  the  discharge 
of  the  employ^.  The  jury  must  determine  wheth- 
er his  discharge  was  really  caused  thereby,  or 
whether  it  resulted  from  the  duUness  of  busi- 
ness." 

And  Justice  Hawkins  who  wrote  the  opin- 
ion, said: 

''We  think  the  evidence  in  the  case  would 
have  Justified  a  verdict  for  either  the  plaintiff 
or  defendant,  and  for  that  reason  a  verdict  will 
not  be  disturbed  by  this  court  on  that  ground. 
This  court  has  so  often  held  that  it  is  the  prov- 
ince of  the  jury  to  decide  upon  the  credibility 
and  weight  of  evidence,  and  also  that  this  court 
wiU  not  disturb  the  verdict  of  a  jury  when 
there  is  sufBcient  evidence  to  support  it,  that  it 
ought  to  be  regarded  by  the  profession  as  a  set- 
tled question." 

Another  case  dted  in  26  Cyc.,  in  this  con- 
nection, is  Darden  v.  Nolan,  4  La.  Ann.  374, 
where  a  servant  was  discharged  for  using 
abusive  and  insulting  language  to  his  em- 
ployer, and  a  recovery  by  the  servant  was  set 
aside  by  the  Supreme  Court  of  Louisiana; 
but  that  case  is  distinguished  from  the  one 
at  bar  by  the  following  words  in  the  opin- 
ion: 

"The  evidence  shows  that  the  plaintiff  used 
the  most  grossly  abusive  and  insulting  language 
to  the  defendant,  accompanied  with  a  threaten- 
ing manner,  which  v>a$  not  provoked  by  the 
latter,  as  far  as  appears  from  the  record."  (Ital- 
ics ours.) 

In  the  case  before  us  the  plaintiff  testified 

that  the  defendant  "got  as  mad  as  a  wet  hen" 

because  he  found  a  bull  in  his  pasture,  and 

abused  the  plaintiff's  wife  about  it,  to  such 

an  extent  that  shortly  afterwards  she  was 
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found  crying  by  the  plaintiff,  and  that  this 
action  of  the  defendant  was  what  provoked 
him  (the  plaintiff)  to  seek  ont  the  defendant 
and  to  apply  to  him  the  abusive  language. 
This  testimony  of  the  plaintiff  was  uncon- 
tradicted by  the  defendant  or  any  other  wit- 
ness in  the  case.  In  our  opinion  it  was 
clearly  a  matter  for  the  Jury  to  decide  wheth- 
er or  not  this  alleged  provocation  on  the  part 
of  the  employer  Justified  or  excused  the  use 
of  the  abusive  language  of  the  employ^. 

[9]  No  error  of  law  appears;  and  while  the 
evidence  in  support  of  the  verdict  is  weak 
and  unsatisfactory,  and  while  the  language 
used  by  the  employ^  to  his  employer  was  ex- 
tremely disrespectful  and  insulting,  there  be- 
ing evidence  of  some  provocation  therefor  on 
the  part  of  the  employer,  and  the  jury  hav- 
ing passed  upon  the  case,  and  their  verdict 
having  been  approved  by  the  trial  judge,  his 
judgment  overruling  the  motion  for  a  new 
trial  is  affirmed. 


(16  Cku  App.  186) 

HORSELY  V.  STATE.     (No.  6992.) 

(CV>urt  of  Appeals  of  Georgia.   March  18, 1915.) 

(8pUahu9  hv  the  Court.) 
!•  .^txspASs  ^s>78  —  Cbimikai.  Tbsspass  — 

•^ClJLTIVATED  LawD." 

The  words  "cultivated  land,**  hi  section  217 
of  the  Penal  Code  of  1910,  are  not  intended  to 
apply  exclusively  to  land  with  growing  crops 
upon  it.  If  the  land  is  actually  prepared  for 
a  crop,  or  if  it  has  been  used  for  growing  crops 
and  the  owner  intends  to  devote  it  again,  in 
due  season,  to  such  use,  a  trespass  upon  it  may 
be  punished  under  this  section. 

rBd.Note.--For  other  cases,  see  Trespass, 
Cent  Dig.  {  168;  Dec.  Dig.  «s>78.  ^^ 

For  other  definitions,  see  Words  and  Phrases, 
Fkst  and  Second  Series,  Cultivated  Lands.] 

2.  Landlobd  ATfD  Tenant  ^»184— Tbbspass 
^»79— Use  of  PaxioaM— Oxnesrs  of  Tin- 
ant. 

A  tenant  is  entitled  to'  undisturbed  enjoy- 
ment of  his  possessicm,  and  the  landlord  has  no 
right  to  determine  who  shall  be  his  guests,  or  to 
determine  the  time  of  their  visits,  so  long  as 
thev  do  not  infringe  upon  any  right  of  the  land- 
lord, and  are  there  on  a  lawful  mission.  Nev- 
ertheless, such  visitors  may  not  trespass  upon 
cultivated  lands  in  going  to  and  from  a  house 
occupied  by  a  tenant,  but  must  confine  them- 
selves to  uie  usual  and  proper  means  of  ap- 
proach and  departure. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Gent.  Dig.  IT  482-485;  Dea  Dig.  ^=s> 
184 ;  Trespass,  Cent  Dig.  1 169;  Dec.  Dig.  «=s> 
79.1 

8.  CONVXOnON  AND  iNSTBUOnONS  APPBOVEP. 

The  evidence  authorized  the  verdict,  and 
there  is  no  substantial  merit  in  any  of  the  ex- 
ceptions to  the  charge  of  the  court 

Error  from  City  Court  of  Madison;  E.  8. 
Anderson,  Judge. 

King  Horsdy  was  convicted  of  violating 
Pen.  Code  1910,  |  217,  and  brings  error.  Af- 
firmed. 

Mlddlebrooks  ft  Burrus,  of  Madison,  for 
plaintiff  in  error.  A.  G.  Foster,  Sol.,  of  Mad- 
ison, for  the  State. 


WADE,  J,  King  Horsely  was  convicted  of 
a  violation  of  section  217  of  the  Penal  Code^ 
which  is  as  follows: 

"If  any  person  shall  willfully  enter,  go  upon, 
or  pass  over  anv  field,  orchard,  garden,  or  other 
inclosed  or  cultivated  land  of  another,  after  be- 
ing personally  forbidden  so  to  do  by  the  owner 
or  person  entitled  to  the  possession  for  the  time 
being,  or  authorized  agent  thereof,  ha  shall  be 
guil^  of  a  misdemeanor." 

The  evidence  was  in  substance  as  follows: 
J.  A.  Nolan,  the  prosecutor,  testified  that 
he  owned  and  operated  a  farm  known  as  the 
"J.  W.  Bichardson,  Jr.,  place,"  in  Harris 
district,  Morgan  county,  Oa.;  that  the  title  to 
this  land  was  in  him,  and  he  cultivated  the 
land  in  the  year  1913,  and  during  the  sum- 
mer of  1913,  he  forbade  the  defendant  from 
going  on  this  land;  that,  after  he  forbade 
him  from  going  there,  he  saw  the  defendant 
on  that  place  during  the  fall  of  1913;  that  he 
saw  the  defendant  going  through  the  pasture 
with  a  gun  on  his  shoulder ;  that  the  defend- 
ant came  out  of  a  house  on  the  place,  and, 
in  going  to  the  pasture,  passed  over  a  little 
strip  of  land  between  the  house  and  the 
pasture,  on  which  had  been  planted  during  the 
year  a  crop  of  cotton,  which  was  abandoned; 
that  the  defendant  did  not  live  on  that  place 
or  on  any  other  place  belonging  to  the  prose- 
cutor, and  his  wife  did  not  live  there ;  that  she 
had  lived  there  but  moved  away  during  the 
preceding  summer,  and  her  mother  lived  in 
the  house  where  the  witness  saw  him ;  that 
the  strip  of  land  he  crossed  was  about  150 
feet  wide,  and  there  was  no  path  or  passage 
over  it  going  towards  the  pasture;  that 
Bermuda  grass  took  possession  of  this  strip, 
and  for  that  reason  the  crop  was  abandoned 
for  the  year;  that  the  witness  had  planted 
in  cotton  the  land  that  he  saw  the  defendant 
go  upon  and  across,  and  he  intended  to  plant 
that  particular  strip  in  cotton  during  the  fol- 
lowing year,  and  did  plant  it  in  cotton. 

Van  Jackson  testified  that  he  was  work- 
ing as  a  cropper  with  the  prosecutor  on  the 
''J.  W.  Bichardson,  Jr.,  place,"  and  lived  in 
a  house  thereon ;  that  the  defendant  came  to 
this  house  in  November,  1913,  coming  down 
the  road,  and  when  he  went  away  he  "left 
across  the  field;"  that  "cotton  was  planted 
there  in  the  field"  (referring  to  the  strip  of 
cultivated  land,  whi6h  Nolan  testified  the  de- 
fendant crossed) ;  that  the  defendant  **came 
down  the  road,  and  when  he  got  ready  to 
leave  he  went  across  the  field.  Cotton  had 
been  planted  there,  but  Mr.  Nolan  didn't  get 
some  of  it  worked ;  that  there  was  too  much 
cotton  in  the  field ;"  that  he  (the  witness)  was 
in  the  yard  when  the  defendant  left,  and  had 
been  talking  pleasantly  with  him,  as  he  "had 
nothing  against  him;"  that  there  was  no 
path  where  the  defendant  walked  across  this 
strip  of  land  to  the  pasture;  that  the  defend- 
ant's wife  was  not  at  this  house,  though  her 
mother  was;  that  the  defendant  remained  a 
considerable  time  talking  to  him  and  finally 
saluted  him  and  walked  oft;    that  the  de- 
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f  endant  came  there  ''and  spoke  to  h\s  motber- 
in-law  and  walked  away." 

The  defendant  denied  that  the  prosecutor 
had  personally  forbidden  his  going  on  the 
land,  and  said,  in  explanation  of  his  visit 
there,  that  his  wife  was  living  on  Mr.  Nolan's 
place,  and  had  started  a  crop  there,  and  she 
was  staying  with  Jackson;  that  he  started 
over  there  with  no  Intention  of  interfering,  as 
his  wife  told  him  she  wanted  to  move  away ; 
'then  Mr.  Nolan  forbade  him  to  go  over 
«>  there;'*  that  the  day  Mr.  Nolan  saw  him 
there  he  went  across  the  pasture;  that  his 
wife  "had  slipped  off  over  there,  and  we  were 
all  standing  around  talking,"  and  Jackson 
told  him  to  go  away,  as  they  did  not  want 
any  trouble,  and  he  went,  but  did  dot  cross 
any  garden  or  pasture. 

[1]  1.  In  the  motion  for  a  new  trial  it  is 
contended  that  the  court  erred  in  the  follow- 
ing charge  to  the  Jury: 

"If  he  personally  notified  the  defendant  not 
to  go  upon  hU  lands,  then  you  go  further  and 
see  if  he  did  go  upon  the  cultivated  lands.  If 
lie  did  not  personally  notily  or  forbid  the  de- 
fendant from  going  upon  his  field,  then  he 
would  not  be  gmlty ;  but  if  he  bad  notified  him 
personally  not  to  n>  upon  his  premises  or  upon 
his  land,  and  he  afterwards  went  upon  the  cul- 
tivated lands  of  the  prosecutor,  as  alleged  in 
the  indictment,  then  he  would  be  guilty." 

It  Is  insisted  that  there  was  no  evidence 
to  support  this  instruction,  and  that  it  was 
misleading  and  confusing  to  the  jury  and 
prejudicial  to  the  deftodant,  in  that  the  Jury 
was  led  to  believe  from  it  that  if  he  went 
<m  the  "premises"  or  "land"  of  Nolan,  after 
baving  been  personally  notified  not  to  do  so, 
he  would  be  guilty,  regardless  of  whether 
the  Ingress  or  egress  was  over  a  plantation 
road  or  over  cultivated  lands.    We  do  not 
think  the  instruction  is  subject  to  the  excep- 
tion, and  certainly  there  was  evidence  to 
warrant  It    The  prosecutor  testified   that 
during  the  previous  summer  he  forbade  the 
defendant  from  going  on  the  "J.  W.  Richard- 
son,  Jr.,  place";*   and  the  Judge  carefully 
saarded  all  the  rights  of  the  defendant  by 
instructing  the  Jury  tihat,  should  they  find 
tbat  the  prosecutor  had  notified  the  defend- 
ant not  to  go  upon  his  lands,  they  should  "go 
Norther  and  see  if  he  did  go  upon  the  culti- 
vated lands."    And  further,  the  court  In- 
structed the  Jury  that  if  the  owner  notified 
the  defendant  personally  "not"  to  go  upon 
bis  land  or  premises,  "and  he  [the  defendant] 
aJfterwards  went  upon  the  cultivated  lands 
of  the  prosecutor,  as  alleged  in  the  indict- 
ment, then  he  would  be  guilty."    A  Jury  of 
ordinary  intelligence  could  not  have   been 
misled  by  this  plain  and  clear  instruction 
tliat  the  defendant  would  not  be  guilty,  un- 
less the  proof  showed  that,  after  being  for- 
bidden to  go  upon  the  lands  or  premises  of 
tbe  prosecutor,  he  went  upon  the  "cultivated 
lands."    This  charge  did  not  authorize  the 
Jury  to  convict  the  defendant  if  they  found 
tliat  he  had  entered  or  left  the  place  over  a 
plantation  road  or  over  uncultivated  lands. 


In  the  next  ground  of  the  motion  for  a 
new  trial  it  is  contended  that  the  court  erred 
in  the  following  charge  to  the  Jury: 

"  'Cultivated  lands'  does  not  mean  lands  upon 
which  there  are  srowlng  crops  all  the  year 
round,  but  means  lands  tiiat  have  grown  crops 
on  them  from  year  to  year-crops  for  this  year 
for  instance.  And  if  at  the  end  of  the  year 
there  are  no  crops  planted  for  another  year, 
and  the  land  is  used  generally  for  cultivating 
purposes,  then  under  the  laws  of  this  state  it 
would  be  considered  cultivated  land." 

It  is  Insisted  that  the  question  whether  the 
lands  were  cultivated,  and  the  question 
whether  there  was  enough  to  put  the  defend- 
ant on  notice  that  the  lands  he  walked  across 
were  really  cultivated,  were  matters  for  de- 
termination by  the  Jury,  and  that  the  court 
thereby  took  away  from  the  Jury  the  deter- 
mination of  these  questions ;  and  it  is  fur- 
ther contended  that  there  was  no  evidence 
to  authorize  this  charge.  In  Bryce  v.  State, 
113  Ga.  706,  39  S.  B.  282,  the  Supreme  Oourt 
said: 

"The  words  'cultivated  land'  in  this  section 
[referring  to  section  220  of  the  Penal  Code  ol 
1896,  which  is  section  217  of  the  Penal  Code 
of  1910]  are  not  intended  to  apply  to  such  land 
only  as  at  the  time  has  mowing  crops  upon  it 
If  It  is  actually  prepared  for  a  crop,  or  if  it 
has  been  used  for  growing  crops  and  the  owner 
intends  to  again  devote  it,  in  due  season,  to 
such  use,  a  trespass  upon  it  may  be  punished 
under  this  section." 

The  prosecutor  testified  that,  when  Horsely 
crossed  the  strip  of  land  which  the  state  con- 
tends was  "cultivated,"  there  was  an  ahan- 
doned  crop  of  cotton  thereon  which  had  been 
planted  that  year;  that  he  had  planted  in 
cotton  that  iMirt  of  the  pla^e  that  he  saw 
"King  Horsely  on" ;  and  that  he  "intended 
to  plant  that  part  of  the  place  in  cotton  this 
year  [the  year  following],  and  did  plant  it  in 
cotton."  Under  the  test  laid  down  in  Bryce 
V.  State^  supra,  the  strip  of  land  on  which 
a  cotton  crop  had  been  planted  that  year, 
even  though  the  crop  had  been  abandoned 
for  the  year  on  account  of  grass,  and  upon 
which  the  owner  intended  to  plant  and  did 
plant  a  cotton  qtoq  the  following  year,  was 
plainly  "cultivated  land,"  a  trespass  upon 
which  might  be  punished  under  section  217. 
There  was  absolutely  no  testimony  and  noth- 
ing in  the  defendant's  statement  that  contra- 
dicted the  testimony  to  the  effect  that  a  cot- 
ton crop  had  been  planted  on  this  strip  of 
land  during  the  year  1913,  and  another  crop 
planted  thereon  In  1914;  and  since,  under 
the  ruling  in  the  Bryce  Case,  supra,  there 
could  have  been  no  question  as  to  whether 
this  strip  of  land  was  "cultivated  land," 
within  the  meaning  of  section  217,  no  ma- 
terial error  would  have  been  committed,  even 
if  the  court  had  instructed  the  Jury  that  the 
particular  lands  in  question  were  in  legal 
effect  "cultivated  lands,"  We  do  not  think, 
however,  that  the  judge  went  far  enough  to 
take  the  question  from  the  Jury  (had  there 
been  any  conflict  on  this  point),  but  he  simply 
instructed  them  as  to  when,  under  the  law, 
lands    might    be    considered   as    cultivated 
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lands,  80  that  one  trespassing  thereon.  In  de- 
fiance of  a  personal  prohibition  from  the 
owner,  wonld  be  guilty  of  trespass. 

It  is  complained  that  the  court  erred  in  re- 
fusing to  charge  as  follows: 

"If  land  is  apparently  abandoned  and  is  not 
in  cultiyation  at  a  time  when  a  growing  crop  of 
some  kind  wonld  be  upon  it,  if  it  were  used  for 
purposes  of  cultlTation,  then  there  would  be 
a  presumption  that  the  land  was  not,  under  the 
law,  'cultivated  land/" 

We  think  the  court  did  not  err  in  refusing 
this  request  There  was  direct  evidence^  un- 
disputed, which,  imder  the  decision  in  the 
Bryce  Case,  supra,  made  the  strip  in  question 
"cultivated  land,"  within  the  meaning  of  sec- 
tion 217,  and  it  was  not  necessary  to  resort 
to  presumptions  to  determine  the  fact  The 
question  was  not  to  be  determined  either 
from  the  present  appearance  of  the  land  at 
the  time,  or  from  any  presumption  which 
might  arise  in  the  mind  of  the  defendant  be- 
cause of  the  fact  that  the  crop  planted  there- 
on had  been  apparently  abandoned.  In  the 
Bryce  Case,  supra,  the  Supreme  Ck)urt  said: 

"If  it  has  been  used  for  growing  crops,  and 
the  owner  intends  to  again  devote  it,  in  due 
season,  to  such  use,  a  trespass  upon  it  may  be 
punished  under  this  section. ' 

Or<^inarily  no  presumption  in  the  mind  of 
a  trespasser  as  to  the  future  purpose  of  the 
owner  in  regard  to  lands  upon  which  there 
was  an  abandoned  crop  would  be  authorized ; 
and  yet  under  the  ruling  in  the  Bryce  Case, 
if  the  land  has  been  used  previously  for 
growing  crops,  "and  the  owner  again  intends 
to  devote  it,  in  due  season,  to  such  use,"  one 
trespassing  upon  it  might  be  punished.  It 
would  be  impossible  for  the  trespasser  to  de- 
termine, merely  from  the  fact  that  the  crop 
on  certain  land  appeared  to  have  been  aban- 
doned, that  the  owner  did  not  again  intend 
to  use  this  particular  land  In  due  season  for 
growing  other  crops.  From  this  it  appears 
that  it  is  wholly  inmiaterial  whether  land 
which  had  been  used  for  growing  crops,  and 
which  the  owner  again  intended  to  use  in  the 
same  way,  was  in  such  condition  at  the  time 
a  trespasser  approached  it  as  to  raise  in  his 
mind  a  presumption  that  the  land  had  not 
been  used  and  would  not  again  be  used  for 
farming  purposes,  and  hence  was  not  "culti- 
vated land."  When  a  landowner  (who,  even 
in  this  liberal  and  democratic  country,  has 
some  property  rights)  orders  a  tresiuisser  to 
remain  off  his  property,  and  in  defiance  of 
the  owner's  demand  he  goes  thereon,  he  acts 
at  his  peril,  and  should  he  fail  to  confine 
himself  to  the  roads  and  ways,  which  he  has 
a  legal  right  to  traverse,  the  error  Is  his,  and 
the  consequences  must  rest  upon  his  own 
head.  Despite  the  laws  intended  to  protect 
the  rights  of  those  who  through  thrift  have 
acquired  property,  too  little  regard  is  paid 
to  what  are  commonly  known  as  the  rights 
of  property.  Often  the  right  of  privacy  is  a 
man's  most  cherished  possession,  and  the  law 
should  afford  him  protection  In  the  enjoy- 


ment of  this  right,  where  by  commendable  In- 
dustry and  self-denial,  or  perhaps  througl^ 
the  foresight  of  some  ancestor,  he  is  nominal- 
ly, at  least,  entitled  to  the  free  enjoyment  of 
a  small  portion  of  the  face  of  the  earth  as  his 
own,  and  to  the  exclusion  of  others. 

[2]  2.  It  is  argued  (though  it  does  not  ap- 
pear from  the  record  that  any  such  excuse 
for  the  presence  of  the  defendant  actually 
existed)  that,  since  the  defendant's  wife  liv- 
ed on  the  prosecutor's  place,  he  was  oititled 
to  visit  her  there,  notwithstanding  that  he 
had  been  forbidden  by  the  owner  to  go  upon 
the  premises;  and  the  case  of  Mitchell  v. 
State,  12  Ga.  App.  557,  77  S.  E.  889,  is  relied 
upon  to  sustain  this  contention.  In  that  case 
this  court  held  that: 

"Where  premises  are  rented  to  another,  the 
landlord  has  no  right,  during  the  tenancy,  to 
forbid  a  third  person  to  go  upon  the  rented 
premises  for  a  lawful  purpose  with  the  permis- 
sion of  the  tenant  A  tenant  is  entitled  to  the 
undisturbed  enjoyment  of  his  possession,  and 
the  landlord  has  no  right  to  exercise  any  con- 
trol over  the  personnd  of  the  tenant's  guests, 
or  in  reference  to  the  time  of  their  visits,  so 
long  as  they  are  upon  a  lawful  mission  and  do 
not  infringe  upon  any  right  of  the  landlord. 
Thoueh  a  woman  be  living  separate  and  apart 
from  her  husband,  one  who  has  rented  to  her  t 
house  in  which  she  resides  has  no  right  to  for- 
bid the  husband  to  go  upon  the  rented  premiKS 
for  the  purpose  of  visiting  his  wife." 

It  appears,  however,  in  the  statemoit  of 
fkcts: 

That  the  defendant  in  that  case  "was  seen  in 
the  yard,  within  about  ten  feet  of  the  house 
where  his  vidfe  lived.  There  was  a  road  leading 
from  his  house  out  to  the  public  road,  but  the 
accused  was  never  seen  on  any  portion  of  this 
tract,  except  in  the  yard  near  the  house.  The 
accused  and  his  wife  had  separated  some  time 
before  he  was  seen  in  the  yard.  The  vard  in 
which  the  accused  was  seen  extended  about  10 
or  12  feet  in  width  around  the  house,  and  this 
yard  was  not  in  cultivation.  The  five-acre  tract 
was  cultivated  Ituid,  but  seems  not  to  have  been 
inclosed." 

In  the  decision  this  court  said: 

"In  the  first  place,  it  was  not  shown  that  the 
accused  entered  upon  any  inclosed  or  ci^tivated 
land.  Penal  laws  are  strictly  construed;  and, 
where  the  land  is  not  inclosed,  it  must  appear 
that  the  accused  went  upon  or  passed  over 
land  which  either  was  at  the  tune  actually  in 
cultivation,  or  had  been  used  for  growing  croiM, 
and  that  tne  owner  intended  to  devote  it  again 
to  such  use  in  due  season." 

It  was  further  said  that  the  accused  was 
on  an  uninclosed  yard  whidi  had  never  been 
in  cultivation,  and  it  was  not  shown  that  he 
did  not  reach  the  yard  by  means  of  the  road 
which  extended  from  it  It  appeared  also 
in  that  case  that  the  house  and  yard,  which 
the  defendant  visited  after  being  forbidden 
by  the  owner  to  come  on  the  premises,  were 
in  the  possession  of  the  wife  of  the  accused; 
who  was  a  tenant  of  the  owner,  and  the  court 
properly  held  that  "one  entitled  to  the  pos- 
session of  land  is,  for  the  time  being,  enti- 
tled to  the  undisturbed  enjoyment  of  such 
right,  regardless  of  who  is  the  true  owner 
(Wiggins  V.  State,  119  Ga.  216,  46  S.  B.  86).^ 
and  that,  in  the  absence  of  a  special  contract 
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the  owner  has  no  right  to  forbid  a  person  to 
go  upon  premises  In  the  possession  of  his  ten- 
ant, where  the  person  does  so  for  a  lawful 
purpose  and  by  the  permission  of  the  latter. 
The  court  said  further: 

"We  are  unwilling  to  hold  that  one  who  has 
rented  a  house  to  a  man's  wife  can  lawfully 
forbid  the  hasband  to  visit  her  at  any  time 
when  It  suits  their  conyenience.'* 

In  that  case,  however,  it  did  not  appear 
that  the  defendant  went  upon  or  passed  over 
any  land  which  either  was  at  the  time  in 
cultivation  or  had  been  used  for  growing 
crops,  and  which  the  owner  Intended  to  de- 
vote again  to  such  a  purpose.  It  appeared 
that  he  was  in  the  yard  surrounding  a  house 
occupied  by  his  wife  as  a  tenant  of  the  own- 
er, and  the  yard  was  not  in  cultivation.  It 
did  not  appear  that  the  surrounding  field 
was  rented  by  the  wife,  nor  did  it  appear 
that  he  went  over,  across,  or  upon  this  cul- 
tivated field.  It  did  affirmatively  appear 
that  the  house  was  rented  by  the  wife,  and, 
as  was  said  by  the  court: 

'This  carried  with  it  the  right  to  use  so  much 
of  the  yard  as  was  necessary  for  the  undisturbed 
enjoyment  of  the  rented  premises." 

The  evidence  showed  that  there  was  a 
road  leading  directly  to  the  house,  and  it 
may  be  assumed,  in  the  absence  of  anything 
to  the  contrary,  that  he  traveled  the  road, 
which,  under  the  circumstances,  he  had  a 
right  to  traveL 

In  this  case,  the  defendant's  wife  appears 
to  have  herself  had  no  right  on  the  premis- 
es ;  and,  if  she  had  lived  there  previously  in 
illicit  relations  with   the  witness  Jackson, 
she  had  removed  herself  to  some  other  spot, 
and  in  fact  she  was  never  a  tenant  of  the  own- 
er, and  she  could  not  properly  extend  to  the 
defendant  an  invitation  to  visit  the  house  of 
Jackson   or  permission  to  come  upon  the 
place,  without  the  consent  of  the  landlord, 
and  in  the  face  of  his  notice  to  the  defend- 
ant to  stay  away.    Even  admitting,  however, 
tor  the  sake  of  the  argument,  that  the  defend- 
ant had  a  rlg^t  to  visit  his  wife  at  the  house 
of  Jackson  on  the  forbidden  ''J.  W.  Richard- 
son,  Jr.,  place,"  under  the   ruling  in  the 
Mitchell  Case,  supra,  he  would  nevertheless 
liave  been  guilty  of  a  violation  of  section  217, 
If  he  ftdled  to  confine  himself  to  the  premis- 
es directly  under  the  control  of  his  wife  or 
tlie  house  she  occupied  and  the  yard  sur- 
rounding the  house.    In  other  words,  admit- 
ting  that  he  had  a  right  to  visit  the  place, 
lie  must,  under  the  ruling  in  the  Mitchell 
Oase,    supra,    have    nevertheless    refrained 
tTom    trespassing   thereon    by    going    over, 
across,  or  upon  the  cultivated  lands,  which 
jTackson  swore  he  cultivated  for  Mr.  Nolan 
tliat  year,  for  certainly,  under  the  evidence, 
lie  had  no  permission  from  Jackson  to  cross 
tbis  strip,  and  Nolan  prohibited  his  presence 
tbere. 

[31  3.  The  evidence  amply  warranted  the 


verdict,  and  no  error  was  committed  by  the 
trial  Judge. 
Judgment  affirmed. 

BBOYLES,  J.,  not  presiding. 


(16  6a.  App.  24) 

EVANS  V.  ALIiGOOD.     (No.  5507.) 
(Court  of  Appeals  of  Geoigia.    Feb.  18,  1915.) 

(SytlahuB  fty  the  Court) 

CotTBTS  ^=>188— Crrr  Coubts-Jubisdiction 
—Action  on  Oontbaot— Amount  iNvoLvisn. 
A  quarterly  term  of  tbe  city  court  of  Mon« 
roe  has  no  jurisdiction  of  suits  upon  uncondi- 
tional contracts  in  writing  involving  less  than 
$200,  except  where,  in  a  suit,  brought  to  a 
monthly  term,  the  defendant  files  a  plea  and 
demands  a  trial  by  juiy. 

[Ed.  Note.— For  other  cases,  see  Ck>nrts,  Cent. 
Dig.  §1  412,  489,  440,  442,  447,  448,  451,  452, 
454,  458,  464,  465,  467,  468;  Dec.  Dig.  (d=9 
188.] 

Error  from  City  Court  of  Monroe;  A.  O. 
Stone,  Judge. 

Action  by  W.  Lw  Evans  against  Mrs.  J.  W. 
AUgood,  executrix.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Walker  ft  Roberts,  of  Monroe,  for  plain- 
tiff in  error.  Ben  J.  BSdwards,  of  Monroe, 
for  defendant  in  error. 

RUSSELL,  €.  J.  The  present  writ  of  er- 
ror raises  the  single  question  whether  the 
dty  court  of  Monroe,  at  its  quarterly  terms, 
has  original  Jurisdiction  of  suits  upon  un- 
conditional contracts  in  writing  involving  less 
than  $200.  The  act  provides  for  the  trial  of 
dvU  business  at  the  quarterly  terms  of  the 
court,  where,  in  a  suit  involving  less  than 
$200,  the  defendant  ffies  a  plea  and  demands 
a  trial  by  Jury,  but  the  question  here  present- 
ed is  whether  the  act  allows  the  plaintiff  an 
option,  in  the  first  instance,  to  bring  a  suit 
to  the  Quarterly  term  in  a  case  involving  an 
amount  less  than  $200.  In  the  present  case 
the  suit  was  brought  to  the  quarterly  term. 
The  amount  involved  was  less  than  $100.  At 
the  appearance  term  of  the  January  quarter- 
ly term,  to  which  the  action  was  returnable^ 
the  defendant  ffied  a  demurrer  setting  up 
that  the  court  at  a  quarterly  term  was  with- 
out Jurisdiction  to  try  the  case  upon  its 
merits  and  render  Judgment.  The  court  sus- 
tained the  demurrer  and  dismissed  the  suit 

We  are  of  the  opinion  that  the  court  ruled 
correctly.  The  dty  court  of  Monroe  was 
created  by  a  legislative  enactment  of  1905 
(Acts  1905,  p.  803),  and  the  act  establishing 
the  court  has  been  twice  amended.  Acts 
1906,  p.  270;  Acts  1918,  p.  269.  The  amend- 
ments contained  in  the  act  of  1913,  supra,  do 
not  appear  to  be  material  to  the  question 
now  .before  us;  the  only  reference  therein 
to  the  terms  of  the  court  being  a  change  in 
the  time  of  holding  the  quarterly  terms,  from 
the  first  Mondays  in  January,  April,  July, 
and  October,  to  the  third  Mondays  in  the 


^s9For  othtr  cmm  Me  same  topio  and  KBY-NUHiBBB  ia  all  Key-Numbered  DisesU  and  IndexM 


804 


84  SOUTHDASTBRN  RBPORTBR 


(pi. 


sazne  months,  and  a  proyislon  that  the  court 
may  enter  judgment  at  the  first  or  appear- 
ance term  of  any  quarterly  session,  where  no 
plea  Is  filed  or  the  plea  filed  is  stricken  or 
withdrawn*  The  latter  amendment,  howeyer, 
marks  a  slight  difference  between  the  pro- 
cedure in  the  monthly  and  quarterly  terms, 
when  a  defendant  has  no  defense,  which  will 
be  referred  to  later. 

In  the  act  of  1905,  supra  (section  10),  it  is 
provided  that: 

"The  terms  of  said  city  court  shall  be  month- 
ly and  quarterly,  the  monthly  terms  for  the  trial 
and  disposition  of  criminal  bnsinesB,  to  be  held 
on  the  eecond  Monday  in  each  month,  and  the 
quarterly  terms  for  the  trial  and  dlBposition  of 
either  or  both  criminal  and  civil  business,  to 
be  held  on  the  first  Mondays  of  January,  April, 
July,  and  October." 

Section  39  provides  that: 

"The  first  term  of  said  court  to  which  a  dvil 
case  ii  brought  shall  be  the  appearance  or  re- 
turn term,  the  second  shall  be  the  trial  or  judg- 
ment term,  and  all  the  laws,  rules  and  practices 
in  said  court  with  reference  to  the  terms  there- 
of and  the  continuance,  pleadings,  and  trial  of 
causes  tiierein,  shall  be  uie  same  as  in  the  su- 
perior court  unless  otherwise  provided  in  this 
act" 

Section  10  was  amended  by  the  act  of  1906, 

supra,  so  that: 

*'The  terms  of  said  city  court  shall  be  month- 
ly and  quarterly,  the  monthly  terms  f6r  the 
trial  and  dis^sition  of  criminal  business,  and 
the  trial  of  dvil  business,  both  actions  ex  con- 
tractu and  ex  delicto,  when  the  principal  sum 
claimed,  or  the  prindpal  sum  in  judgment,  is 
not  over  $200  (provided  no  jury  is  demanded  in 
such  dvil  cases),  to  be  held  on  the  second  Mon- 
day in  each  month,  and  quarterly  terms  for  the 
trial  and  disposition  of  either  or  both  criminal 
and  civil  business,  to  be  held  on  the  first  Mon- 
days in  January,  April,  July  and  October." 

An  amendment  contained  in  section  3  of 
the  act  of  1906  provided  that  if  the  issue  tn 
a  claim  case  "be  based  on  a  judgment  obtain- 
ed at  a  monthly  term  of  said  court,  such 
Issue  may  be  tried  at  the  next  monthly  term 
of  said  court,  sitting  fifteen  days  after  the 
claim  or  other  issue  is  filed  by  the  court, 
provided  no  jury  is  demanded  in  said  case," 
etc. 

Section  4  of  the  act  of  1906  amended  sec- 
tion 39  of  the  act  of  1906,  supra,  by  a  proviso 
creating  a  distinction  between  suits  brought 
to  a  quarterly  term  and  those  brought  to  a 
monthly  term,  in  that,  under  the  proviso, 
instead  of  the  first  term  being  the  appearance 
term  and  the  second  term  the  trial  or  judg- 
ment term,  for  all  cases  of  a  dvil  nature,  the 
provisions  of  the  act  of  1905  in  that  respect 
do  not  apply  to  civil  cases  returnable  to  the 
monthly  sessions  of  the  dty  court  If  a  plea 
is  filed  and  a  jury  demanded,  the  act  provides 
that  the  case  wUl  stand  for  trial  at  the  next 
quarterly  term,  as  in  other  civil  cases;  but 
where  the  case  is  brought  to  the  monthly 
term,  "if  no  plea  is  filed,  or  a  plea  is  filed 
and  no  jury  demanded,  such  case  will  stand 
for  trial  and  judgment  at  the  return  or  first 
term  of  said  court,  with  the  same  right  of 
continuance  as  in  other  dvil  cases  in  said 
court** 


Section  5  of  the  act  of  1906  further  amend* 
ed  the  provisions  of  the  act  of  1905^  so  far 
as  the  same  related  to  causes  returnable  to 
the  monthly  sessions  of  the  court,  by  fixing 
the  costs  of  the  derk  and  sheriff  in  cases 
cognizable  by  the  dty  court  at  one-half  tbe 
amount  allowed  in  cases  returnable  to  tbe 
quarterly  terms. 

We  have  referred  to  these  varioua  enact- 
ments because  we  think  th^y  Indicate  a  fixed 
and  definite  intention  on  the  part  of  the  Gen- 
eral Assembly  to  so  define  the  jurisdiction  of 
the  dty  court  of  Monroe,  as  to  dvil  cases, 
as  to  create  a  distinct  difference  between  tbe 
scope  of  the  court's  jurisdiction  (as  to 
amount)  at  the  quarterly  and  the  monthly 
terms,  thereby,  by  necessary  implication,  re- 
stricting the  operation  of  its  jurisdiction,  so 
far  as  dvil  cases  involving  less  than  $200  is 
concerned,  to  the  monthly  terms  of  that  court 
In  other  words,  it  appears  to  us  that  it  was 
the  intention  of  the  General  Assembly  to  give 
to  the  dty  court,  at  its  monthly  term,  ex- 
clusive jurisdiction  of  amounts  involving 
less  than  $200,  and  to  take  from  the  quarter- 
ly term  the  jurisdiction  as  to  such  cases 
whidi  it  had  previously  exerdsed,  and  that, 
while  the  General  Assembly  has  not  made  an 
express  dedaration  to  that  effect,  it  is  rea- 
sonably and  naturally  implied  in  the  amend- 
ments to  which  we  have  referred. 

It  Is  true  that  in  Mcintosh  v.  Patton,  12 
Ga.  App.  305,  77  S.  E.  6,  only  two  judges 
presiding,  it  is  said  that: 

"The  dty  court  of  Monroe  has  jurisdiction 
to  try  at  the  quarterly  session  of  the  court  aU 
dvil  cases  of  whatever  nature,  where  the  amount 
claimed  or  involved,  indusive  of  interest,  is  as 
much  as  $50,  except  where,  under  the  Gonstito- 
tion,  exdusive  jurisdiction  is  given  to  the  so* 
perior  court." 

This  is  a  dictum  upon  the  very  poln^  but 
the  point  is  now  for  the  first  time  so  pre- 
sented to  this  court  fis  to  give  the  court  ju- 
risdiction to  consider  the  matter.  What  was 
said  in  that  case  not  only  was  not  the  opin- 
ion of  a  full  bench,  but  it  plainly  appears 
that,  in  tiie  overwhelndng  mass  of  busincoB 
with  which  this  court  is  burdened,  the  court 
overlooked  the  fact  that  the  point  was  not 
before  it  for  adjudication.  It  appears,  from 
the  statement  of  facts  in  that  case  C12  Ga. 
App.  308,  77  &  E.  6),  as  well  as  from  an  ex- 
amination of  the  original  record,  that  It  was 
in  a  motion  for  a  new  trial  that  the  plaintiff 
in  error  attempted  to  raise  the  point  now 
before  us.  So  far  as  appears  from  an  ex- 
amination of  the  record,  the  point  was  never 
raised  until  after  judgment  "A  moticm  for 
a  new  trial  is  not  an  appropriate  remedy  to 
contest  the  jurisdiction  of  the  court**  29 
Oyc.  759 ;  Heery  v.  Burkhalter,  113  Ga.  1043, 
39  S.  B.  406;  Hawkins  v.  Chambliss,  120  Ga. 
614  (2),  48  S.  E.  169.  In  the  latter  it  was 
ruled  that: 

"Want  of  jurisdiction  cannot  properly  ^  be 
made  a  ground  for  a  motion  for  a  new  trial* 
when  no  question  oj!  jurisdiction  was  raised  be- 
fore verdict" 
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And  in  the  aeocmd  dlilslon  of  the  opinion 

the  c^nrt  said: 

"One  ground  of  the  motion  for  a  new  trial 
•eta  up  that  the  verdict  shonld  be  set  aside  and 
a  new  trial  granted,  becanae  the  city  conrt  of 
Americas  had  no  joriadiction  to  try  the  caae. 
This  ia  not  a  proper  ground  of  a  motion  for 
a  new  triaL  If  the  oourt  has  no  jurisdiction 
of  the  case,  a  judgment  should  not  be  rendered 
granting  a  new  trial  to  be  had  on  the  merits 
in  that  conrtt  which  would  be  the  effect  of  sus- 
taining the  motion.  We  will  therefore  not  pass 
npon  the  qnestion  sought  to  be  raised  on  this 
ground.  If  the  court's  want  of  jurisdiction  was 
of  Buch  a  character  that  it  could  not  be  waived 
by  anything  done  by  the  parties,  then  t^e  judg-/ 
ment  Would  be  void,  and  could  be  attacked  at 
any  time  and  at  any  place  by  any  one  whose 
rights  were  sought  to  bie  affected  by  it.  On  the 
other  hand,  if  the  want  of  jurisdiction  was  of 
snch  a  character  that  the  conduct  of  the  parties 
could  waive  iL  then  it  has  been  waived  by  tiie 
defendant's  going  to  trial  and  submitting  to  the 
jurisdiction  of  the  court,  and  the  question  can- 
not be  raised  for  the  first  time,  after  verdict,  in 
a  motion  for  a  new  trial.  On  the  question  of 
jurisdiction,  see  Stephenson  ▼•  Warren,  110 
Ga.  604  [46  8.  B.  647]." 

So  it  la  very  dear  that  in  the  case  of 
Mcintosh  T.  Patton,  supra,  this  conrt  was  not 
authorized  to  rule  upon  the  question  now 
presented,  though  the  judgment  rendered  by 
the  majority  of  the  court  in  that  case,  upon 
the  grounds  properly  before  it,  was  obvious- 
ly correct,  and  doubtless  the  fact  that  the 
court  was  not  authorized  to  adjudicate  this 
Question  was  overlooked.    It  seems  clear  to 
us,  from  the  fact  that  the  General  Assembly 
in  the  original  act  conned  the  jurisdiction 
of  the  conrt  at  its  monthly  term  to  criminal 
cases  only,  and  thereafter  by  amendment 
gave  the  monthly  terms  of  the  court  juris- 
diction of  all  civil  cases  involving  an  amount 
less  than  $200,  that  one  purpose  of  the  amend- 
ment was  to  relieve  the  quarterly  terms  of 
the  court  of  an  excess  of  business  therein, 
and  another  to  effect  an  economy  by  reduc- 
ing the  expenses  incident  to  the  per  diem  of 
Jurors,  and  a  third,,  perhaps,  to  provide  for 
the  more  speedy  disposition  of  those  civU 
cases  involving  only  small  amounts.    It  is 
also  apparent  that  another  purpose  in  the 
mind  of  the  Legislature  was  to  make  the  ex- 
pense of  litigation,  in  cases  involving  small 
amounts,  less  at  the  montiily  terms  than  at 
the  quarterly  terms,  in  the  interest  of  parties 
litigant,  where  the  amount  involved  is  less 
than  9200.    This  intention  is  indicated  by 
the  provision  that  the  costs,  in  cases  where 
the  amount  involved  is  less  than  $200,  shall 
be  cme-half  the  amount  allowed  clerlcB  and 
sberilfs  for  similar  services  at  the  quarterly 
terms;   the  costs  at  both  terms  having  been 
originally  the  same  as  the  fees  allowed  in 
tbe  superior  court    It  is  clear,  from  the  pre- 
cise language  employed  in  the  classification 
of  cases  in  section  5,  that  it  was  the  inten- 
tion  of  the  General  Assembly  that  cases  in- 
TolTing  less  than  $200  should  be  brought  only 
to  the  monthly  terms,  for  the  language  used 
Is  as  follows: 

'rrhat  the  derk  and  sheriff  of  said  court  shall 
Ive,  as  compensation  for  their  services  ren- 


dered,  in  dvO  cases  returnable  to  monthly  _  _ 
sions  of  said  dty  court  only,  one-half  the  coats 
for  all  services  rendered  in  such  cases  that  thej 
would  get  in  superior  court,"  etc. 

If  the  Legislature  had  not  intended  by  the 
amendment  of  section  1  of  the  act  of  1006 
to  require  all  cases  involving  less  than  $200 
to  be  returned  to  the  monthly, terms  of  the 
dty  court  only,  they  would  have  said  that 
the  derk  and  the  sheriflF  should  receive  only 
one-half  the  costs,  for  all  services  rendered 
in  dvil  cases  returnable  to  the  monthly  ses- 
sion of  the  dty  court,  that  they  would  get  in 
superior  court,  or,  tf  they  had  used  exactly 
the  same  words  which  are  employed  in  the 
amending  section,  they  would  have  said  that 
"in  dvil  cases,  returnable  to  the  monthly 
sessions  of  said  dty  court,"  they  shall  re- 
ceive "only  one-half  the  costs  for  all  serv- 
ices rendered,"  etc.     In  further  support  of 
this  view,  we  may  say  that  it  is  dearly  ob- 
vious that  the  General  Assembly  intended 
to  make  a  difference  in  the  costs  between  cas- 
es involving  less  than  $200  and  eases  where 
the  amount  exceeded  $200,  and  yet,  if  a 
plaintiff  can  merely  at  his  option  bring  a  suit 
upon  a  note  involving  $74  to  the  quarterly 
term  of  the  court,  the  provisions  as  to  costs 
in  that  case  cannot  apply,  and  the  plaintiff, 
if  he  recovers,  could  recover  full  costs,  and 
thereby  compel  the  defendant  to  pay  double 
the  amount  of  the  costs  that  he  would  have 
paid  if  the  plaintiff  had  pursued  his  remedy 
at  the  monthly  term,  because  in  the  act  there 
is  no  provision  similar  to  the  statute  which, 
in  superior  courts,  allows  only  the  recovery 
of  justice's  court  costs,  where  the  amount 
in  suit  is  within  the  jurisdiction  of  a  jus- 
tice's court    We  do  not  think  it  could  have 
been  the  intention  of  the  General  Assembly, 
in  attempting  to  alleviate  the  burdens  of 
debtors  owing  only  small  amounts,  to  leave 
the  execution  of  this  beneficial  provision  to 
the  option  of  creditors.  -  It  is  to  be  noted  that 
the  act  provides  for  16  terms  of  the  dty 
court  of  Monroe  in  eadi  year ;  and  therefore 
the  Legislature  very  thoroughly  understood 
that  in  amounts  less  than  $200  there  would 
be  no  difficulty  on  the  part  of  any  creditors 
in  obtaining  a  speedy  adjudication  of  his 
claim  against  a  delinquent  debtor,  and  yet 
if  these  small  claims  were  brought  to  the 
quarterly  terms,  whidi  had  jurisdiction  of 
dvil  cases  without  Umit  in  amount,  involving 
all  forms  of  actions  other  than  those  in 
which  the  superior  court  has  exdusive  juris- 
diction, the  quarterly  terms  might  be  dogg^ 
The  argument  is  made  in  the  brief  that 
there  are  not  two  dty  courts  of  Monroe,  but 
only  one,  and  to  this  we  agree;   but  we  see 
no  difficulty  in  the  way  of  the  Legislature's 
fixing  the  term  or  classifying  the  cases  so  as 
to  deprive  the  court  of  authority,  except  at 
the  terms  designated  to  exerdse  all  of  the 
jurisdiction  conferred  upon  it  by  the  Legis- 
lative enactment    By  the  same  argument  It 
might  be  contended  that  a  plaintiff  having  a 
demand  amounting  to  $10,000  is  improperly 
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debarred  from  proceeding  in  tbe  monthly 
term.  It  was  rertainly  as  mnch  within  the 
power  of  the  Legislature,  if  it  so  intended,  to 
prescribe  that  dvil  cases  InyoMng  less  than 
$200  should  be  retnrned  exclusively  for  trial 
at  monthly  terms  of  the  court,  unless  a  plea 
was  filed  and  a  Jury  demanded,  as  it  was  to 
declare  that  the  quarterly  terms  should  have 
ezdusiyQ  jurisdiction  of  cases  inyolying 
amounts  exceeding  $200.  We  think  this  was 
the  Legislative  intent,  and,  for  that  reason, 
that  the  court  properly  sustained  the  de- 
murrer. 
Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 


OA  Ga.  App.  91) 

SHIFLBTT  V*  JOHN  W.  KELLY  ft  CO. 

(No.  6794.) 

(Court  of  Appeals  of  Georgia.    March  18, 1915.) 

(ByUahua  hy  the  Court,) 

1.  Appeal  and  Ebbob  ^=s>1061— Review— Re- 
fusal TO  Gbant  NoNSxnT. 

An  exception  to  the  refusal  to  grant  a  non- 
suit will  not  be  considered,  where  a  verdict  for 
the  plaintiff  is  complained  of  in  a  motion  for 
new  trial  as  not  supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §f  4137,  4209-4211;  Dec.  Dig. 
<S=5>1061.] 

2.  OoBPOBATioNS  ^s»370— ''UiTrBA  Vibes  Act** 
—Excess  of  Chabteb  Powebs. 

An  ultra  \vires  act  of  a  corporation  is  one 
in  excess  of  its  charter  powers.  Corporations 
are  granted  no  rights  and  clothed  with  no  pow- 
ers except  those  which  are  expressly  conferred 
by  law  or  by  their  charters,  or  which  arise 
therefrom  by  necessary  implication. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §i  1511-1518 ;  Dec.  Dig.  <8=»370. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ultra  Vires.] 

3.  Insubancb  ^=s>696— Fratebnal  Insttbance 
SooiBTT— Powebs— Intoxicating  Liquors. 

A  corporation  doing  business  under  a  char- 
ter as  a  fraternal  insurance  society  has  no  pow- 
er to  operate  a  "locker  club,"  or  to  contract  for 
the  purchase  of  intoxicating  liqnors. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1837 ;  Dec.  Dig.  <8=s>696.] 

4.   COBFOBATIONS    ^=:»40,    56— InSUBANOE    ^=s> 

693— Fbatbbnal  Beneficiabt  Association 
—  Amendment  to  Chabteb  —  Intoxicating 

LiQUOBS. 

While  a  corporation  can  amend  its  oon- 
■titntion  and  by-laws  it  cannot  so  amend  them 
as  to  make  an  altogether  new  and  different 
kind  of  society.  So,  where  a  corporation  is 
granted  a  charter  as  a  fraternal  beneficiary  as- 
sociation, it  has  no  power  to  change  itself  into 
a  "locker  clab,''  and  to  contract  for  the  buying, 
handling,  and  dispensing  of  intoxicating  liquors 
to  its  members. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |§  124.  152:  Dec.  IMg.  «=5>40,  56; 
Insurance,  Cent  Dig.  §  1833;  Dec.  Dig.  ^=s> 
693.] 

5.  Clx'bs   ^=»11— Ultra    Vibes   Pubchase— 
Liab\litt  of  Members. 

Under  the  foregoing  rulings,  such  a  "locker 
club,'*  having  no  yalid  charter,  is  not  a  corpora- 
tion, and  consequently  any  one  of  its  indiyidual 


members  can  be  held  liable  for  liquors  plI^ 
chased  and  received  by  the  dub. 

[Ed.  Note.— For  other  cases,  see  Clubs,  Gent 
Dig.  S  7;  Dec  Dig.  <8=>11.] 

6.  Clubs   ^=s>11— Ultba   Vibes   Pubchabi- 
Liability  or  Membebs. 

The  plaintiff  in  error,  being  a  member  of 
the  "locker  club,"  and  its  treasurer  and  steward, 
and  having  himself  ordered  the  liquors-the 
subject-matter  of  this  suit—which  were  received 
at  the  club,  was  liable  for  the  purchase  price  of 
the  liquors;  especially  when  ne  filed  no  plea 
of  nonjoinder,  naming  others  who  should  be 
sued. 

[Ed.  Note.— For  other  cases,  see  Clubs,  Cent 
Dig.  §  7 ;  Dec.  Dig.  «S=5>11.] 

7.  Vebdigt  and  Penial  or  New  Tbial  Ap- 

PBOVED. 

The  evidence  demanded  the  verdict  directed, 
and  the  court  did  not  err  in  refusing  to  gnat 
the  motion  for  a  new  triaL 

(Additional  SyUahuB  hy  Editorial  Staff,) 

8.  CoBFOBATioNS  ^=s>370— Natubb  of— Pow- 


A  "corporation"  is  a  creature  of  the  law, 
with  no  authori^  outside  the  powers  given  it 
by  its  diarter  and  enumerated  therein,  and  such 
powers  as  are  necessarily  incidental  to  the  ex- 
ecution of  those  expressly  granted. 

[Ed.  Note—For  other  cases,  see  Oorporationi, 
Cent  Dig.  §S  1511-1518 ;  Dec.  Dig.  <d=>370. 

^  For  other  definitions,  see  Words  and  PhraseSi 
First  and  Second  Series,  Corporation.] 

Error  from  City  Court,  Floyd  County;  J. 
H.  Reece,  Judge. 

Action  by  John  W.  Kelly  &  Co.  against  C. 
H.  Shiflett  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    AfiSrmed. 

McHeniry  &  Porter,  of  Rome,  for  plaintift 
in  error.  Lipscomb  &  Willingham  and  Na- 
than Harris,  all  of  Rome,  for  defendant  in 
error. 

BROYLES,  J.  J.  W.  Kelly  &  Co.,  a  Ten- 
nessee corporation,  brought  suit  in  the  city 
court  of  Floyd  county  against  C.  H.  Shiflett, 
doing  business  under  the  trade  name  of  the 
"Cosmopolitan  Club,"  on  an  open  account  tn 
liquors,  amounting  to  $390  and  interest.  The 
defendant,  Shiflett,  in  his  answer,  substan- 
tially admitted  the  correctness  of  the  ac- 
count, but  denied  individual  liability.  He 
failed,  however,  to  plead  misjoinder  or  non- 
Joinder  of  parties.  Upon  the  trial  he  testi- 
fied that  he  was  a  member  of  the  club  in 
question ;  **that  it  was  a  locker  club  ;*'  that 
he  was  its  treasurer  and  steward ;  that  the 
liquors  included  in  the  account  suc^  on  were 
ordered  by  him ;  and  that  he  received  them 
at  the  club  through  his  man  in  charge  of  the 
club  premises.  He  claimed  that  this  "Cosmo- 
politan Club*'  was  an  offspring  of  the  Farm- 
ers' Life  Confederation,  a  mutual  benefit  as- 
sociation, which  was  given  a  charter  by  the 
judge  of  the  supei^ior  court  of  Fulton  county ; 
and  that  under  this  charter  the  "Confedera- 
tion" had  a  right  to  establish  and  maintain 
"locker  clubs"  in  connection  therewith.  This 
Farmers'  Life  Confederation,  under  its  char- 
ter, and  imder  section  2503  of  the  Civil  Code, 
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is  a  fraternal  Insurance  society,  and  was  ex- 
pressly so  recognized  by  the  Supreme  Court 
of  this  state  in  Worthy  y.  Farmers'  Life  Con- 
federation, 139  Ga.  81,  76  8.  B.  856.  It  was 
clearly  ultra  vires  of  its  charter  to  organize, 
in  connection  with  its  insurance  business,  a 
"locker  dub,"  and  to  contract  for  the  buying, 
handling,  and  dispensing  of  intoxicating  liq- 
uors to  its  members.  In  Savannah  Ice  Co.  v. 
Canal,  etc.,  Ca,  12  Ga.  App.  818,  79  S.  B.  45, 
this  court  held  as  follows: 

"(1)  The  charter  of  a  corporation  is  a  con- 
tract between  the  state  and  the  shareholders, 
and  between  the  shareholders  themselves.  The 
state  contracts  to  permit  the  exercise  of  the 
powers  granted  in  the  charter,  and  not  to  im- 
pair the  obligation  of  any  contract  made  in 
pursuance  thereof.  The  shareholders  engage 
not  to  exceed  the  powers  conferred  upon  them 
bv  law,  and  each  stockholder,  by  accei>ting  the 
charter,  agrees  with  the  others  not  to  divert  the 
assets  of  the  corporation  to  a  purpose  foreign 
to  the  objects  of  the  organization.  As  to  this 
matter  the  law  makes  no  distinction  between 
public  and  private' corporations.  (2)  Corpora- 
tions are  granted  no  rights  and  clothed  with  no 
powers,  except  those  which  are  expressly  con- 
ferred by  law  or  the  charter,  or  which  arise 
therefrom  by  necessary  implication." 

[2-6, 1]  In  deciding  whether  a  certain  con- 
tract by  a  corporation  Is  ultra  vires,  the  rule 
is  that,  if  the  contract  is  usual  and  necessary 
for  the  business  of  the  cori)oration,  it  is  not 
ultra  vires;    and,  where  it  is  unusual  and 
not  necessary,  it  is  ultra  vires.    A  corpora- 
tion is  a  mere  creature  of  the  law,  with  no 
authority  whatever  outside  of  the  powers 
given  it  by  its  charter  and  enumerated  there- 
in, and  such  powers  as  are  necessarily  in- 
cidental to  the  execution  of  those  expressly 
Chanted.    Dublin  Fertilizer  Works  v.  Carter, 
6  6a.  App.  835»  65  S.  EL  1082.     The  stock- 
holders in  a  corporation  cannot  substitute 
their  will  for  the  legislative  or  judicial  grant 
of  power.    It  is  clear  to  us  that  the  con- 
tracting of  a  debt  for  intoxloating  liquors 
was  ultra  vires  of  the  diarter  of  the  Farm- 
ers' Life  Confederation.    It  follows  that  this 
corporation  could  not  delegate  an  authority 
which  it  did  not  itself  have.     The  buying, 
handling,    and    dispensing    of    intoxicating 
liquors  were  beyond  the  objects  contemplated 
in  its  charter;  such  actions  were  not  neces- 
sary or  legitimate  for  the  carrying  into  effect 
any   of  the  purposes  of  the  charter;    and, 
under  this  view,  any  of  the  individual  mem- 
bers of  the  locker  dub  could  have  been  held 
liable  on  its  contracts  as  general  promisors 
or  partners.     Thurmond  v.   Cedar  Springs 
Baptist  Church,  110  Ga.  816,  36  S.  E.  221; 
'Wilkins  V.  Wardens,  etc.,  52  Ga.  352.     As 
to  third  persons,  all  the  members  of  a  part- 
nership are  liable,  not  only  to  the  extent  of 
tlieir  Interest  in  the  partnership  property, 
bat  also  to  the  whole  extent  of  their  separate 
property.    Civil  Code,  {  3156. 

**A.  person  who  assumes  to  act  as  agent  for  a 
nonexisting  or  legally  incompetent  or  irresponsi- 
ble principal  renders  himself  personally  liable 
to  the  person  with  ^whom  he  deals,  unless  it  is 
expressly  understood  either  that  the  agent  shall 


not  be  held,  and  the  contractee  with  knowledge 
of  the  facts  extends  credit  to  the  supposed  prin- 
cipal, or  that  the  agent's  liability  shall  be  lim- 
ited to  a  fund  held  by  him  for  the  purpose  of 
his  agency."    31  Cyc.  1548j  1549. 

"Unincorporated  associations,  clubs,  and  com- 
mittees, are  generally  held  to  be  such  irrespon- 
sible principals  that  persons  attempting  to  con- 
tract for  them  as  agents  render  themselves  per- 
sonally liable."  Comfort  v.  Graham,  87  Iowa, 
295.  54  N.  W.  242 ;  Thistle  v.  Jones,  45  Misc. 
Hep.  215,  92  N.  Y.  Supp.  113. 

One  who  assumes  to  act  as  agent  impliedly 
warrants  his  authority;  but.  If  there  is  no 
principal,  then  the  agent  cannot  have  author- 
ity, and  therefore  he  should  be  held  liable 
for  the  breach  of  his  implied  warranty.  •  Bar- 
tholomae  v.  Kaufman,  16  N.  Y.  Wkly.  Dig. 
127. 

[1]  An  exception  to  the  refusal  to  grant  a 
nonsuit  will  not  be  considered  where  a  ver- 
dict for  the  plaintiff  is  complained  of  in  a 
motion  for  a  new  trial  as  not  supported  by 
the  evidence.  In  such  a  case,  this  court  will 
review  the  sufficiency  of  the  evidence  as  a 
whole,  in  the  light  of  the  verdict  given  or 
directed,,  and  will  not  merely  consider  the 
sufficiency  of  the  plaintifTs  case  to  with- 
stand the  nonsuit  at  the  particular  stage  at 
which  the  motion  for  a  nonsuit  was  made. 
Atlantic  Coast  Line  R.  Co.  v.  Blalock,  8 
Ga.  App.  44  (2),  68  S.  B.  743. 

[S,  7]  The  plaintiff  in  error  being  practical- 
ly in  charge  of  this  so-called  "Cosmopolitan 
Club,"  and  having  testified  during  the  trial 
tihat  he  was  treasurer  and  steward  of  Che 
dub,  and  that  he  ordered  all  the  liquors  in 
the  account  sued  on,  and  that  they  were  re- 
ceived at  the  club  by  his  agent  or  employ^, 
he  waij  clearly  liable  for  the  same ;  and,  the 
evidence  demanding  a  verdict  against  him, 
it  was  not  error  for  the  court  to  direct  the 
same. 

Judgment  affirmed. 

(16  Qcu  App.  146) 

WITT  V.  BAKER.     (No.  5795.) 
(Court  of  Appeals  of  Georgia.    March  23, 1015.) 

(Syllahiu  'by  the  Court,) 

Appeal  and  Ebbob  ^=>1061— Habmlbsb  Bb- 
BOB— DiBEcnoN  OP  Vebdict. 

Ol^ere  was  no  substantial  error  in  any  of 
the  mllngs  upon  the  pleadings,  or  as  to  the 
admissibility  of  the  testimony.  Under  the  rul- 
ing in  Witt  V.  Baker,  13  Ga.  App.  396.  79  S. 
E.  243,  no  issue  was  properly  before  the  trial 
court,  other  than  the  meaning  of  the  phrase 
"services  rendered  previous  to  this  date";  and 
since,  according  to  the  testimony,  including  that 
of  the  defendant  himself,  this  language  clearly 
referred  to  the  services  of  the  plaintiff  in  pro- 
curing the  option  which  he  transferred  to  the 
defendant,  a  finding  in  favor  of  the  plaintiff 
was  demanded,  and  the  direction  of  the  verdict 
was  harmless. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  4137,  4209-4211;  Dec. 
Dig.  <8=»1061.] 

Error  from  City  Court  of  Americus;    W, 
M.  Harper,  Judge. 
Action  by  J.  H.  Baker  against  J.  C.  Witt 
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Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

W.  W.  Dykes,  of  Amerlcus,  fbr  plaintiff  in 
error.  Elllis,  Webb  ft  ELUs,  of  Americas,  for 
defendant  in  error. 

RUSSELL^  O.  J.    Judgment  affirmed. 


(16  Q«.  App.  64) 

LBHON  y.  CITY  OP  ATI/ANTA.    (No.  6768.) 

(Ooart  of  Appeals  of  Georgia.    Feb.  18,  1915.) 

(Byllabu9  hy  the  Court.) 

1.  DETECnYES    ^=s>3— REOXTLATIOlT'-BirsnnBSS 

OF  Pbivate  Detective. 
Under  the  power  ccmferred  by  the  General 
ABsembly  upon  the  city  of  Atlanta  to  pass  such 
ordinances  for  municipal  purposes  as  the  mu- 
nicipality may  deem  proper,  provided  such  or- 
dinances do  not  conflict  with  the  Constitution 
and  laws  of  this  state  or  of  the  United  States 
rActs  1918,  p.  507),  the  citr  of  Atlanta  had 
the  power  to  subject  the  busmess  of  a  private 
detective  or  detective  agency  to  police  super- 
vision, and  to  require  that  no  person  should 
carry  on  this  business  without  being  first  rec- 
ommended by  the  board  of  police  conmussion- 
ers  and  after  taking  the  oath  of  a  city  detec- 
tive and 'giving  a  bond  in  the  sum  of  $1,000, 
as  prescribed  by  the  ordinances. 

[Ed.  Note.— For  other  cases,  see  Detectives, 
Cent  Dig.  |  2;  Dec  Dig.  ^=s>3.] 

2.  Licenses  ^s»7~Municzpal  Cobpobations 
^=»025— SuPEBvisioN  or  Business  or  Pbi- 
vate Detbctivb— Reasonableness  or  Ob- 
din  ances. 
The  ordinances  in  question,  which  prescribe 
that  the  character  and  proficiency  of  any  per* 
son  or  agent  acting  as  a  private  detective  in 
the  dty  of  Atlanta  shall  be  approved  and  cer- 
tified by  the  board  of  police  commissioners  and 
the  chief  pf  poUce,  is  a  reasonable  exercise  of 
the  power  conferred  by  the  charter,  and  the 
municipal  ordinances  passed  by  authority  there- 
of are  reasonable  regulations  in  the  promotion 
and  preservation  of  good  order  within  tiie  mu- 
nicipality. The  ordinances  under  which  the 
plaintiff  in  error  was  tried  are  not  unreasonable 
either  because  they  require  a  license  or  per- 
mit for  the  carrying  on  of  the  business  of  a 
Srivate  detective,  or  oecauae  the  applicant  must 
rst  be  recommended  for  a  license  by  the  board 
of  police  commissioners,  or  because  tiie  business 
of  a  detective  is  subjected  to  police  supervision, 
or  because  they  prescribe  a  punishment  for  en- 
gaging in  the  businesi  of  a  detective  unless  a 
Ucense  has  been  obtained,  or  because  they  re- 
quire that  the  character  and  proficiency  of  a 
private  detective  shall  be  approved  by  the  board 
oi  police  commissioners  and  the  chief  of  police, 
and  a  certificate  to  that  effect  be  obtained,  or 
because  the  use  or  employment  by  a  detective 
agencv  of  a  person  or  agent  without  the  ap- 
proval of  the  board  of  police  commissioners  and 
chief  of  police  may  work  a  forfeiture  of  the 
license.  All  of  these  ordinances  prescribe  rea- 
sonable regulations  in  the  enforcement  of  the 
inherent  power  of  the  municipality  conferred 
under  the  general  welfare  clause  of  its  charter. 

[Ed.  Note.~For  other  cases,  see  Licenses, 
Cent  Dig.  §S  7-15,  19;  Dec.  Die.  «=>7;  Mu- 
nicipal Corporations,  Cent.  Dig.  {{  1378,  1379; 
Dec.  Dig.  ^=»625.] 

8.  Municipal   Cobpobations   ^=s>180,   625^ 
Sufebvision  of  Business  or  Pbivate  De- 
tective—Reasonableness OF  Obdinance. 
As  a  general  rule,  the  power  of  a  munici- 
pality to  control  its  police  department  is  in- 
herent and  exclusive,  and  the  imposition  of  reg- 
ulations   by    which    interference    therewith    is 


prevented  or  prohibited  cannot  be  said  to  be 
an  unreasonable  exercise  of  municipal  power, 
although  by  the  passage  of  munidpal  ordinances 
having  that  effect  it  becomes  impracticable  for 
a  private  person  to  carry  on  the  business  of 
a  private  detective.  In  the  case  of  sudi  a  con- 
flict, salus  populi  supreme  est  lex. 

[Ed.  Note.— For  other  cases,  see  Munid]^ 
Corporations,  Cent  Dig.  H  449-457,  466^  482, 
1378, 1379;  Dea  Dig.  <»3>liBa,  825.] 

4.   CONSTlTUTlofrAL  LAW  ^=»238— DETECTIVES 

<:=»1— Municipal  Cobpobations  ^=»58^^ 

Pbivate   Detbctivbs~'*Qua8i   Pbacs    Or- 

ncEB." 

The  ordinances  under  whidi  the  plaintiff 
in  error  was  convicted  are  not  unconstitutional 
and  void  for  the  reason  that  they  are  repug- 
nant to  paragraph  2  of  section  1,  of  article  1 
of  the  Constitution  of  this  state,  which  de- 
clares that  "protection  to  person  and  proper- 
ty is  the  paramount  duty  of  government  and 
shall  be  impartial  and  complete,"  in  that  they 
require  that  before  a  detective  can  exercise  his 
activities  he  disclose  his  identit:^  to  the  police 
and  make  a  public  record  of  his  eipployment, 
and  work  under  police  supervision,  whatever 
may  be  the  terms  or  purposes  of  his  employ- 
ment, a  detective  is  in  essence  a  quasi  pesos 
officer,  and  the  relinquishment  of  the  exercise 
of  the  right  to  supervise  and  relate  the 
conduct  of  a  detective  on  the  part  of  a  mnnid- 
pality  would  amount,  pro  tanto,  to  the  surrender 
or  abrogation  of  appropriate  munidpal  fone- 
tions. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  JS  688-690,  695,  706-708; 
Dec.  Dig.  «cs>238:  Detectives,  Cent.  Dig.  J  1; 
Dec  Dig.  ^s»l ;  Munidpal  Corporations,  Cent 
Dig.  {  1315;  Dec  Dig.  ^=9698.] 

6.  CoNSTTTunoNAL  Law  ^=»276— Du*  Pbo- 
CESs— MuNiciPAi.  Obdinance— SuPKBVisioif 
OF  Pbivate  Detective. 
Nor  are  these  ordinances  uneonstitntionsi 
because  in  violation  of  artide  1,  fi  1,  par.  8, 
of  the  Constitution  of  Georgia,  which  declares 
that  '*no  person  shall  be  deprived  of  life^  lib- 
erty, or  property  except  by  due  process  of  law,* 
in  tnat  as  insisted,  a  compliance  with  the  re> 
quirements  of  the  ordinances  would  deprive  the 
plaintiff  in  error  of  a  property  right  superior 
to  the  right  of  the  municipality  to  pass  the 
ordinances  in  question  in  the  interest  of  the 
public  welfare. 

[Ed.  Note.— For  other  cases,  see  ConstitntiOB- 
al  Law,  Cent.  Dig.  H  830,^5.  839,  848-846; 
Dec  Dig.  <8=s»2753 

6.  CoNSTrrUTiONAi.  Law  ^=:»42,  207,  238,  275 
—Licensing  of  Detbotives— Due  Pbocbss 
— Equai.  PBOTBonoN— Pbivileqbs  and  Im- 

irUNITIES. 

The  munidpal  ordinances  under  which  the 
accused  was  convicted  are  not  unconstitution- 
al and  void  for  the  reason  that  they  are  in 
violation  of  the  fifth  amendment  or  the  foar> 
teenth  amendment  to  the  Constitution  of  the 
United  States,  in  that  the  plaintiff  in  error  was 
thereby  deprived  of  a  property  right  witiiout 
due  process  of  law  or  deprived  of  equal  nrotee- 
tion  of  the  laws;  nor  does  it  appear  tiiat  ia 
the  application  and  enforcement  of  the  said 
ordinances  the  plaintiff  in  error,  as  a  dtisen 
of  the  state  of  Louisiana,  was  denied  any  priv- 
ilege or  immunity  extended  to  the  dtixens  of 
the  state  of  Georgia,  especially  in  view  of  the 
fact  that  it  appears  undisputed  in  the  evidence 
that  he  never  made  application  for  a  license 
to  act  as  a  detective  under  the  munidpal  ordi- 
nances, and  therefore  that  no  application  npoo 
his  part  to  carry  on  his  business  in  accordaoce 
with  tiie  municipal  ordinances  was  refused  by 
the  officers  of  the  munldpality. 

Even  if  sections  837  and  388  of  the  Penal 
Code  of  1910  include  private  detectives  withis 
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their  proTisioos  (and  this  is  not  ruled),  the  qaasl 
official  character  of  each  peace  officers  renders 
the  importance  of  the  requirement  that  they 
be  citizens  of  the  state  a  reasonable  exercise  of 
the  state's  soyereignty  within  its  territorial  jn- 
risdiction.  If  private  detectives  are  not  includ- 
ed within  the  provisions  of  sections  337  and  338, 
then  the  ordinances  under  review  in  the  present 
case  are  not  void  because  they  impinge  upon 
the  laws  of  the  state,  nor  because  they  deprive 
citizens  of  another  state  of  the  equal  protec- 
tion of  the  laws;  for  they  contain  no  require- 
ment that  applicants  for  license  as  a  city  de- 
tective shall  be  residents  of  the  state  of  Geor- 
gia. So  far  as  the  plaintiff  in  error  is  con- 
cerned or  affected  thereby,  the  mnnidpal  or- 
dinances in  question  are  not  unconstitutional  or 
void  becaose  of  the  construction  given  such 
ordinances  in  their  administration  b^  the  offi- 
cers of  the  monicipalitv,  since  he  neither  filed 
any  application  to  be  bcensed  as  a  private  de- 
tective himself,  nor  took  any  step  to  have  his 
name  placed  upon  the  list  of  the  approved  em- 
l>loyte  of  the  detective  agenqr  by  which  he 
was  employed,  and  which  had  been  licensed  by 
the  municipality,  and  therefore  as  to  him  the 
ordinances  were  never  construed  at  aU. 

[Ed.  Note.^For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  {§  39,  40,  625-648,  688-690, 
695,  70&-708,  m,  835,  839,  843-846;  Dec 
Dig.  <»=i»42,  ^,  238,  275.] 

7.   JUDOIOBNT  AND  REFUSAL  TO  SaNOTIOH  CER- 
TIORARI APPBOySD. 

The  evidence  authorised  the  judgment  of 
the  recorder  and  the  judge  of  the  superior  court 
did  not  err  in  refusing  to  sanction  the  cer- 
tiorari. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Dan  S.  Lehon  was  convicted  of  yiolating 
an  ordinance  of  tbe  City  of  Atlanta,  and, 
from  a  judgment  refusing  to  sanction  certi- 
orari, he  brings  error.    Affirmed. 

Little,  Powell,  Hooper  ft  Goldstein,  of  At- 
lanta, for  plaintiff  in  error.  J.  L.  Mayson 
and  W.  D.  Ellis,  Jr.,  both  of  Atlanta,  for  de- 
fendant in  error. 

RUSSBLL,  C.  J.    Judgment  affirmed. 
BROYLES,  J.,  not  presiding. 


<16  Oa.  App.  154) 

LEWIS   y.   STATE.     (No.  6029.) 
<Court  of  Appeals  of  Georgia.    March  28, 1915.) 

(Hyllabu*  hy  the  CourtJ 

1..  l.*HE0RiE8  Supported  bt  Evidenoe. 

The  evidence  as  a  whole  tended  to  support 
two  theories,  and  only  two:  One,  that  the  de- 
fendant shot  the  deceased  in  the  back  without 
legal  justification  or  excuse,  and  was  therefore 
guilty  of  murder;  and  the  other,  that  he  shot 
solely  to  protect  the  life  of  his  ^ter  from  the 
deceased,  who  had  already  fired  a  shotgun  at 
close  range  at  and  towards  her,  and  had  then 
unbrenched  his  gun  and  was  attempting  to  re- 
load it,  apparently  with  the  purpose  of  imme- 
diately firing  at  her  again,  and  hence  that  the 
defendant  was  fully  justified. 

2.  Homicide  ^=:»250,  309  ~  Manelaughter — 
Instructions— Evidence. 

There  is  no  evidence  tending  to  show  that 
the  killing  was  done  in  the  heat  of  passion, 
that  there  was  a  mutual  intention  between  the 
accased  and  the  deceased  to  engage  in  combat, 
or  that  the  defendant  fired  the  fatal  shot  to  pre- 


vent the  commission  by  the  deceased  of  appre> 
bended  personal  violence  upon  himself  or  his 
sister  amounting  to  less  than  a  felony,  and 
therefore  the  verdict  finding  the  accused  guiltf^ 
of  manslaughter  was  unauthorized  by  the  evi- 
dence, and  the  court  should  not  have  instructed 
the  jury  as  to  Uie  law  of  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i|§  515-517,  049,  660,  662-655;  Dec 
Dig.  <d»250,  309.] 

3.  Exceptions. 

Otherwise  there  was  no  substantial  error. 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  W.  W.  Larsen,  Judge. 

Dan  Lewis  was  convicted  of  crime,  and 
brings  error.    Reyersed* 

H.  P.  Howard  and  Hal  B.  Wimberly,  both 
of  Dublin,  for  plaintiff  in  error.  B.  L.  Ste- 
phens, SoL  Gen.,  of  WrlghtsylUe»  for  the 
State. 

WADB.    Judgment  reyersed. 

(16  Oa.  App.  128) 

BICE  y.  STATE.    (No.  6917.) 
(Court  of  Appeals  of  Qeorgia.    March  18, 1916.) 

(ByUalma  hy  the  Otmri.) 

1.  CazMiiYAii  Law  ^=3»511— TEsmcoirr  of  Ao» 

COMPLICE-<70BBOBOaATING  EyiDENCB— BEQ- 
UISPTES. 

To  warrant  a  conviction  based  on  the  tes- 
timony of  an  accomplice,  the  corroborating  evi- 
dence must,  independently  of  his  testimony,  con- 
nect the  defendant  with  the  commission  of  the 
offense,  and  tend  to  show  his  guilt  Milner  v. 
State,  7  6a.  App.  82,  66  S.  E.  2S0;  Smith  v. 
State,  7  Ga.  App.  781,  68  S.  E.  835:  Bishop  v. 
State,  9  Ga.  App.  205,  70  S.  E.  976L 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  1128-1137;   Dec.  Dig.  <dss> 

2.  Arson  ^=»27  — Bxtbdeh  or  Pbooe^Pbe- 

sumption  rB01£  BUBNINO. 

In  cases  of  alleged  arson,  where  nothing 
appears  but  the  burning,  the  law  presumes  that 
the  fire  was  the  result  of  accident  or  providen- 
tial cause,  and  the  burden  of  proof  is  on  the 
Srosecution  to  overcome  this  legal  presumption, 
lagland  v.  State,  2  Ga.  App.  49^,  58  S.  E. 
689 ;  West  v.  State,  6  Ga.  App.  105,  64  S.  E. 
130 ;  Burley  v.  Stat&  6  Ga.  App.  776,  66  S. 
E.  816;  Wmiams  v.  State,  125  Ga.  741,  54  S. 
E.  661. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent 
Dig.  S  55;   Dec.  Dig.  ^9=>27.] 

8.  Abson  e=»37— Tttlb  ob  Ocoupanot— Db- 

OBEE    OF   PBOOE. 

**In  a  trial  for  arson,  the  allegation  of  ti- 
tle or  occupancy  need  not  be  proved  with  the 
same  degree  of  fullness  that  would  be  neces- 
sary in  actions  involving  title  or  the  right  of 
possession."  Morgan  v.  State,  120  Ga.  499, 602, 
48  S.  E.  238,  239.  The  offense  of  arson  is  not 
so  much  against  the  property  interest  in  the 
building  as  it  is  against  the  security  of  the 
building,  "and  an  allegation  of  ownership  in  an 
indictment  is  sustained  by  proof  of  occupancy 
by  the  alleged  owner  under  a  claim  of  right 
Harrell  v.  State,  121  Ga.  607  a).  49  S.  E.  703. 
[Ed.  Note.— For  other  cases,  see  Arson,  Cent 
Dig.  S{  71-73;   Dec  Dig.  <5=>37.  ] 

4.  Cbiminal  Law  ^=»741— Cobbobobatzon  or 

ACC0MPLICE--QnE8TI0N   JOB   JUBT. 

The  sufficiency  of  circumstances  proved  to 
corroborate  the  accomplice  is  entirely  a  mat- 
ter for  the  jury  (Dizon  v.  State,  7  Ga.  App. 
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004.  67  S.  B.  699)i  provided  the  circumstances 
proved,  independently  of  the  testimony  of  the 
accomplice,  lead  to  the  inference  that  the  de- 
*«ndant  is  guilty,  and  in  some  way  connect  him 
rith  the  gmlty  act  (Smith  v.  State,  7  Ga.  App. 
/81,  68  S.  E.  335). 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §1  1138,  im,  1705,  1713, 
1716,  1717,  172?,  1728;  Dec.  Dig.  «=>741.] 

5.  Criminal  Law  ^=>511— Cobbobobation  of 
AccoMPLicB— Sufficiency. 

It  is  not  essential  that  the  testimony  in 
corroboration  of  an  accomplice  shall  of  itself 
be  sufficient  to  warrant  a  verdict  of  guilty,  or 
that  the  testimony  of  the  accomplice  shall  be 
corroborated  in  every  material  point;  but  it  is 
necessary,  in  addition  to  the  corroboration  of 
the  accomplice,  that  the  testimony  shall  be  of 
itself  sufficient  to  raise  an  inference  that  the 
defendant  is  guilty.  Bii^op  v.  State,  9  6a. 
App.  205,  70  S.  E.  976. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §{  1128-1137;  Dec  Dig.  <8=» 
511.J 

6.  CBiMiNAii  Law  ^=>789,  1172  —  Instbuc- 
TION&— Reasonable  Doubt— Habiclbss  Eb- 

BOB. 

The  court,  in  charging  the  jury  on  the  law 
as  to  reasonable  doubt,  need  not  explain  the 
meaning  of  the  term  "reasonable  doubt."  Bar- 
ker V.  State,  1  Ga.  App.  286,  288,  67  S.  B. 
989:  James  v.  State,  I  Ga.  App.  779,  780,  57 
S.  E.  959.  "It  is  very  seldom  that  an  amplified 
definition  of  the  term  'reasonable  doubf  eluci- 
dates the  meaning  of  these  simple  words."  Mid- 
dleton  V.  State,  7  Ga.  App.  1  (2),  66  S.  hj.  22. 
"A  general  charge  that  the  jury  must  be  con- 
vinced of  the  guilt  of  the  accused  'beyond  a  rea- 
sonable doubt^  would  be  sufficient  (Norman  v. 
State,  10  Ga.  App.  802,  74  S.  E.  428),  but  am- 
plification which  could  not  mislead  the  jury  or 
confuse  their  minds  as  to  the  plain  meaning  of 
these  words  is  not  reversible  error.*'  Lavton  v. 
State,  15  Ga.  App.  — ,  83  S.  E.  431,  433. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1846-1849,  1851,  1880, 
1904-1922.  1960,  1967;  Dec  Dig.  <S=5>789, 
1172.] 

7.  Cbiminal  Law  ^=5>782  —  lie btbuotions — 
Evidence. 

It  was  not  incumbent  upon  the  judge  to 
instruct  the  jury  as  to  precisely  what  corrobo- 
rating circumstances  would  be  required  hj  law  to 
prove  the  guilt  of  the  defendant,  but  it  is  pref- 
erable that  he  should  not  summarize  the  evi- 
dence. His  charge  on  this  subject  was  fair  and 
sufficiently  fulL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {$  1847, 1849,  1851,  1852, 1877, 
1878,  1880-1SS2,  1906,  1907,  1909-1911,  1960, 
1966,  1967 ;    Dec.  Dig.  <S=»782.] 

8.  Cbiminal  Law  ^=»829  —  Refusal  or  In- 

STBUCnONS    COVSBED. 

There  was  no  error  in  the  admission  of  tes- 
timony ;  the  charge  of  the  court  as  a  whole  was 
free  from  error,  and  there  is  no  substantial  mer- 
it in  the  various  exceptions  to  extracts  from 
the  charge.  The  instructions  requested  were 
sufficiently  covered  by  the  charge,  and  the  evi- 
dence authorized  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011 ;  Dec.  Dig.  ^=»829.] 

Error  from  Superior  Court,  Macon  County ; 
Z.  A.  Littlejohn,  Judge. 

Jim  Rice  was  convicted  of  arson,  and  brings 
error.    Aflarmed. 

« 

Jim  Rice  was  convicted  under  an  Indict- 
ment charging  him  with  willfully  and  mali- 
ciously setting  fire  to  and  burning  "a  certain 
wooden  framed  building,  the  same  being  a 


bam  and  storage  house,  the  property  of  Ed. 
M.  McKenzle,"  etc.    He  excepted  to  the  re- 
fusal to  grant  his  motion  for  a  new  triaL 
The  evidence  discloses  .that  on  February  2, 
1914,  a  bam,  where  live  stock  was  housed 
and  foodstuffs  stored,  was  destroyed  by  flie. 
The  bam  was  la  the  possession  of  Ed.  M. 
McKenzle,  who  held  bond  for  title  to  the 
property  from  the  Penn  Mutual  Life  Insur- 
ance Company;   the  legal  title  being  vested 
In  that  company  as  security  for  a  loan  to 
McKenzle.     Henry  McDonald  was  the  fore- 
man who  had  charge  for  McKenzle  of  the 
place  on  which  the  bam  was  located,  and  on 
Sunday  night,  Febmary  1,  1914,  about  half 
past  11  o'clock,  he  visited  the  bam  before 
going  to  bed,  and  found  nothing  wrong.    Be- 
tween 12  and  1  o'clock  he  awoke  and  discov- 
ered that  the  bam  was  on  fire,  and  after  giv- 
ing the  alarm  he  got  the  mules  out  from  the 
burning  structure,  and  ran  out  a  sow  that 
slept  there.    There  was  no  fire  in  the  lower 
part  of  the  bam  when  McDonald  reached  It, 
but  the  blaze  and  roaring  were  above.    There 
was  no  storm  nor  any  lightning  that  night, 
and  there  was  no  smoking  around  the  bam 
during  the  day  before.    All  of  McDonald's 
family  but  himself  were  at  church  that  day. 
Albert  Robinson  testified  that  he  had  known 
the  defendant  about  12  years,  and  on  the 
Sunday  night,  when  McKenzle's  bam  was  de- 
stroyed by  fire,  after  the  services  were  over, 
he  accompanied  a  girl  from  church  to  her 
home,  about  three  miles  away,  and  after  leav- 
ing her  he  returned  to  his  home,  coming  bade 
by  the  McKenzle  bam  and  by  the  house  of 
Henry  McDonald,  which  was  not  far  from 
the  bam ;  that  on  his  way  home  he  saw  Jim 
Rice  coming  down  the  road  a  long  distance 
ahead  of  him,  observed  his  peculiar  walk, 
and  finally  approached  within  25  or  30  yards 
of  him,  and  plainly  recognized  him  not  only 
from  his  appearance  but  on  account  of  the 
clothing  he  had  on,   which  was  the  same 
clothing   Rice  had  worn   that   day  at  the 
church ;  that  the  moon  was  shining  brightly, 
and  he  knew  it  was  the  defendant  he  saw  in 
the  road,  because  he  had  known  him  for 
about  12  years.  <  "I  recognized  him  that  night 
because  I  know  him ;  he  has  a  little  tvristed 
walk.    When  he  walks  he  kind  of  walks  like 
a  woman.     I  could  see  that  twitch  in  his 
walk  as  far  as  from  here  across  the  street 
The  moon  was  full,  and  it  was  setting  in  the 
west  at  that  time  of  the  night."    "When  I 
first  saw  him  I  was  at  Uncle  Henry's  house 
[referring  to  the  house  of  McDonald],  and  be 
was  going  into  the  lot  gate  [referring  to  the 
lot  adjacent  to  the  bam  that  was  bnmed]. 
I  recognized  him  as  being  Jim  Rice,  and  I 
fell  the  Jury  it  was  him."    This  witness  tes- 
tified that,  after  seeing  Rice  go  into  the  lot 
gate,  near  McDonald's  house,  he  (the  wit- 
ness) went  on  to  his  own  home  about  a  quar- 
ter of  a  mile  away  and  went  to  bed  about 
12  o'clock,  and  very  soon  thereafter  he  dis- 
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tinctly  heard  a  noise  down  at  Henry  McDon- 

ald*s  and  heard  people  coming  down  the  road 

talking  about  the  fire. 

McKenzle  testified  that  he  had  had  certain 

trouble  with  the  defendant,  and  about  a  week 

prior  to  the  burning  of  the  bam  had  said  to 

him: 

"I  hare  been  trying  to  be  a  neighbor  to  yon, 
but  I  am  getting  tired  of  the  way  you  are  act- 
ing, and  I  tell  you,  if  I  ever  do  have  any  proof 
to  convict  you  of  your  devilment,  then  I  don't 
want  you  to  ask  me  to  have  any  mercy  on  you." 

He  testified  further  that  there  was  trou- 
ble between  the  defendant  and  himself  be- 
cause he  had  castrated  a  boar  shoat  belong- 
ing to  Bice,  which  frequentiiy  came  to  his 
lot,  and  which  was  on  that  day  found  in  his 
pen  with  some  fine  Berkshire  and  Jersey 
hogs.  There  was  evidence  from  O.  H.  Levie 
and  Oscar  McKenzle  that  on  Saturday,  be- 
fore the  burning  of  McKenzie's  bam,  the 
defendant  had  ai^lied  for  and  obtained  from 
them  the  sums  of  $50  and  $15,  respectively, 
which  he  paid  back  on  the  following  Monday 
morning. 

Scott  Towns  testified  that  he  lived  on  Ed. 
McKenzie's  place,  and  had  known  Jim  Rice 
for  about  three  or  four  years;  that  the  barn 
described  in  the  indictment  was  burned  on 
Sunday  night  about  12  o'clock;  that,  on  Fri- 
day before  the  burning.  Bice  came  to  his 
house  and  inquired  if  he  wanted  to  make 
some  money,  and,  in  response  to  his  inquiry 
as  to  how  the  money  was  to  be  made,  Bice 
repUed   that   Mr.   McKenzle   had   not  been 
treating  him  right  and  was  ''running  over 
him ;"  that  Mr.  McKenzle  had  cut  his  hog  and 
promised  to  give  him  another,  but  had  not 
done  so,  and  *'he  lied."     The  witness  said 
that    the   defendant   finally  told   him   that 
night  that  if  the  witness  would  set  the  barn 
on  fire  he  would  give  Mm  |60,  or  if  the  witr 
ness  would  go  there  and  watch  for  the  de- 
fendant while  he  applied  the  fire,  he  would 
sive  him  $50;   that  he  said  further  that  he 
had  the  money,  as  he  had  borrowed  some 
from  Mr.   Oscar  McKenzle,   and  what  was 
lacking  he  would  borrow  on  Monday  and  pay 
witness;    that  on   Sunday  at  Plney   Grove 
Church,  about  8  o'clock  at  night.  Bice  drove 
to  the  church  and  called  the  witness  off  to 
one  side ;  that  Bice  was  "dramming,"  he  was 
drinking,  and  gave  the  witness  a  drink,  and 
said,   "Gome  on,   let's  do  that,"  and  when 
the  witness  replied  that  he  was  going  to  re- 
main at  the  church  until  after  meeting,  but 
would  be  on  directly,  and  suggested  that  if 
they  set  fire  to  the  barn  the  fact  would  be 
discovered.  Bice  replied,  "You  ain't  obliged 
to  .tell,  and  I  will  pay  you  all  right  up;" 
that  Bice  got  in  his  buggy  and  went  towards 
the  bam  that  was  afterwards  burned,  and 
the  witness  went  into  the  church  and  stayed 
tkeie  until  they  began  taking  up  a  collection, 
and  then  went  home  and  waited  for  Bice; 
that  In  about  25  or  30  minutes  Bice  came  by 
in  his  buggy  and  told  him  that  as  soon  as  he 
tied  Ills  mule  he  would  be  back;   that  Bice 


came  back  soon  after  and  reported  that  he 
had  tied  his  mule,  and  then  went  across  the 
cotton  patch  and  over  into  the  lot  surround- 
ing the  bam.  The  witness  did  not  get  over 
the  fence,  but  Bice  went  around  by  the  fe*scc 
and  Jumped  it  and  went  around  to  a  shed 
and  opened  it,  "and  came  in  and  along  the 
passage  vhere  there  is  a  stairway  up,  where 
you  can  go  up,  and  he  set  it  afire  there,"  and 
left  without  paying  the  witness  anything, 
and  in  three  or  four  minutes  the  fire  devel- 
oped; that,  at  the  time  the  witness  reached 
the  comer  of  the  fence  and  Bice  went 
around  the  lot,  the  witness  saw  some  one 
in  the  road,  but  did  not  know  who  it  was, 
and  thought  whoever  it  was  might  have 
recognized  the  accused;  that  Bice  then 
crossed  the  comer  of  the  cotton  patch,  in  the 
direction  of  his  home,  and  he  did  not  see 
Bice  again  until  the  next  day,  though  other 
people  began  coming  to  the  fire  about  1 
o'clock  that  night,  when  the  alarm  com- 
menced* 

The  evidence  showed  that  dogs  followed 
the  track  of  Towns  away  from  the  burning 
bam  to  his  house,  but  it  does  not  appear  that 
there  was  any  effort  to  find  Bice's  track 
across  the  field.  After  Towns  was  told  that 
the  dogs  had  tracked  him,  he  stated  that 
Bice  had  burned  the  bam,  and  he  had  watch- 
ed for  Bice. 

Hatcher  &  Smith,  of  Macon,  and  John  B. 
Guerry,  of  Montezuma,  for  plaintiff  in  error. 
J.  B.  Williams,  Sol.  Gen.,  of  Americus,  for 
the  State. 

WADE,  J.  (after  stating  the  facts  as 
above).  [1-1]  The  evidence  of  Scott  Towns, 
the  alleged  accomplice  of  the  defendant,  es- 
tablished the  commission  of  the  crime  and 
directly  Implicated  the  defendant  therein. 
Independently,  however,  of  the  evidence  of 
the  accomplice,  there  was  testimony  suffi- 
cient to  authorize  the  inference  that  the  bam 
was  feloniously  burned,  and  to  directly  con- 
nect the  defendant  with  the  burning.  It  was 
shown  by  testimony,  other  than  that  of  the 
accomplice,  that  the  accused,  who  lived  not 
far  distant  from  the  barn,  cherished  a  grudge 
against  the  owner  thereof ;  that  on  the  night 
of  the  burning,  shortly  before  12  o'clock,  the 
foreman  on  the  place  where  the  bam  was  lo- 
cated, who  lived  not  far  from  the  bam,  visitr 
ed  and  inspected  it,  and  fouud  everything 
safe  and  discovered  no  fire;  that  there  had 
been  no  fire  and  no  smoking  about  the  barn 
during  that  day,  and  no  other  person  than 
the  foreman  had  been  there  during  the  en- 
tire afternoon  before  the  fire;  that,  perhaps 
within  a  half  hour  after  the  foreman  had  in- 
spected the  premises,  fire  broke  out  in  the 
barn;  that  in  the  interval  of  time  between 
the  inspection  by  the  foreman  and  the  dis- 
covery of  fire  another  witness  saw  the  defend- 
ant go  into  the  lot  surrounding  this  barn, 
and  plainly  recognized  him  in  the  bright 
moonlight;    that  this  witness  went  directly 
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to  his  borne,  only  a  gaarter  of  a  mile  distant, 
and  immediately  went  to  bed,  and  in  a  very 
few  minutes  thereafter  heard  the  alarm  of 
fire,  and  discovered  that  the  bam  was  blaz- 
ing; that  the  bam  was  fall  of  forage  and 
other  Inflammable  material  upstairs,  and  the 
fire  broke  out  there,  where  neither  the  fore- 
man nor  any  one  else  had  had  recent  occa- 
(sion  to  go;  and  that  there  was  no  storm  or 
lightning  during  the  night,  but  the  elements 
were  calm  and  the  skies  clear. 

In  the  case  of  Johnson  v.  State,  89  Ga. 
107,  14  S.  B.  888,  the  statement  of  facts  dis- 
closes that  there  was  ''testimony  tending  to 
prove  his  [the  defendant's]  presence  on  the 
premises  of  his  f&ther-in-law,  where  the  burn- 
ed bam  and  stockade  were  situated,  on  the 
night  of  the  burning  and  shortly  before  the 
Are  was  discovered,  together  with  testimony 
showing  that  the  defendant  and  his  wife 
had  a  'falling  out'  and  separated  on  the  day 
preceding  the  burning,  she  going  to  her  fa- 
ther's plantation  with  the  father's  consent, 
and  the  defendant  cursing  and  saying  she 
might  move,  but  It  would  do  her  no  good,  be- 
cause he  was  going  to  make  their  damned 
hearts  ache  them  before  many  nights  and 
days,  and  that  he  was  'going  to  kick  up  much 
hell  in  Dougherty."*  There  was  also  testi- 
mony for  the  state  in  that  case  to  the  effect 
that  it  was  impossible  for  the  burning  to 
have  been  accidental.  On  this  evidence,  the 
judgment  refusing  a  new  trial  was  affirmed 
by  the  Supreme  Court. 

In  Morgan  v.  State,  120  Qa.  489,  500,  48 
S.  E.  238,  the  court  said: 

'There  was  evidence  to  show  that  the  fire 
could  not  have  originated  from  accidental  caas- 
es ;  that  no  fire  was  left  in  the  place  where  the 
conflagration  began;  and  that  the  room  had 
been  left  securely  fastened,  with  no  fire  therein 
when  the  occupants  departed  at  night." 

There,  too^  the  conviction  was  sustained. 
It  was  urged  in  that  case  that  there  was  no 
proof  of  the  corpus  delicti,  and  the  convlc^ 
tlon  depended  exclusively  and  wholly  upon  a 
confession  uncorroborated  by  anything  show- 
ing that  the  arson  had  been  committed,  or 
that  the  burning  was  willful  and  malicious. 
The  testimony  further  showed  that  the  de- 
fendant had  borrowed  some  oil  about  midr 
night  on  the  night  of  the  flre,  and  that  he 
was  seen  coming  from  towards  the  store- 
house where  the  blasse  had  begun  to  appear. 
In  his  statement  he  claimed  to  have  been  at 
home  in  the  country  at  the  time  the  flre 
mudt  have  originated,  and  to  have  come  to 
the  flre  after  he  saw  the  conflagration.  Jus- 
tice Lamar  (now  of  the  United  States  Su- 
preme Court),  speaking  for  the  court,  said: 

"He  may  have  been  drunk,  as  he  claimed; 
but  his  borrowing  the  oil,  his  presence  at  the 
fire  about  the  time  it  was  discovered,  the  quali- 
fied threat  of  the  day  before,  the  absence  of  an 
explanation  of  his  presence  at  such  an  unusual 
hour  and  place,  were  circumstances  sufficient 
to  corroborate  the  confession  that  he  set  fire  to 


r  the  buildinff  described  In  the  Indictment  and 
otherwise  shown  not  to  have  been  accidentally 
burned." 

In  this  case  the  defendant  in  his  statement 
contented  himself  with  denying  that  he  had 
seen  the  alleged  accomplice  on  the  day  fixed 
by  the  testimony  of  the  latter,  or  had  had 
any  conversation  with  him  at  any  time  with 
reference  to  burning  the  bam;  but,  strange 
to  say,  there  Is  not  in  his  entire  statement  a 
distinct  assertion  that  he  did  not  In  fact 
commit  the  crime  with  which  he  was  charg- 
ed. Nor  does  it  appear  therein  that  he  de- 
nied his  presence  at  the  bam  at  the  time 
when  the  testimony  of  the  witness  other 
than  the  alleged  accomplice  placed  him  tbere^ 
nor  did  he  admit  and  seek  to  explain  his 
presence,  though  his  presence  there  away 
from  his  own  home,  at  that  hour  of  the 
night,  where  he  could  scarcely  have  bad  any 
legitimate,  ordinary  reason  to  urge  f<Mr  snch 
presence,  demanded  an  explanajtion.  In  the 
face  of  this  damning  testimony,  he  appeared 
to  think  it  was  more  necessary  for  him  to 
convince  the  jury  that  he  never  had  trouble 
with  white  people,  but  always  looked  to  them 
for  h^p  and  always  tried  "to  stay  in  a  ne- 
gro's place,"  rather  than  to  convince  them  of 
his  innocence  of  the  charge  against  him. 

There  was  evidence  tending  to  show  that 
the  flre  could  not  have  been  of  accidental 
origin,  since  there  had  been  no  flre  or  smok- 
ing near  the  bam  during  the  day  prior  to 
its  destruction  or  up  to  the  period  ot  time 
only  a  few  minutes  before  the  flames  i4;>pear- 
ed;  the  accused  was  seen  at  the  bam  dur- 
ing the  Interval  between  the  last  inspection 
and  the  discovery  of  the  flre,  and  within  a 
negligible  time  thereafter  the  flames  burst 
fortii;  he  offered  no  explanation  for  his  un- 
usual and  apparently  unnecessary  presence 
after  midnight  at  a  time  and  place  where  he 
had  no  known  reason  to  be,  nor  did  he  deny 
at  his  trial  that  he  was  in  fact  there;  sev- 
eral personal  clashes  with  no  inconsiderable 
friction  between  himself  and  the  owner  of 
the  bam  were  shown  to  have  occurred  within 
a  i|bort  time  prior  to  the  burning.  All  this 
was  proved  by  witnesses  other  than  the  ac> 
complice,  and  the  Jury  were  authorised  to 
infer  from  this  testimony  alone  that  the  fire 
was  of  incendiary  origin  and  that  the  de- 
fendant was  connected  therewith ;  and  when 
this  is  coupled  with  the  testimony  of  the 
accomplice,  and  with  other  testimony  corrob- 
orating the  statement  of  the  accompUoe  on 
certain  minor  points,  there  was  enou^  to 
convince  the  jury  of  the  guilt  of  the  defend- 
ant  beyond  a  reasonable  doubt»  If  th^  be- 
Ueved  the  testimony. 

The  headnotes  cover  sufficiently  the  Vazioas 
points  raised  In  the  special  grounds  of  the 
motion  for  a  new  trial. 

Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 
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(U  Oa.  App.  160) 

BOYBTT  y.  STATB.     (Na  5873.) 

(Court  of  Appeals  of  Georgia.    March  28,  1015.) 

(8yllalnt9  hy  th0  Court.) 

1.  SsDUonoN     ^=945  —  Seduction    UNDibi 
Pbomisb  of  Mabbiaob— SurnciSNOY  or  Bv- 

ZDBNCS. 

The  evidence  was  amply  aafficient  to  war- 
rant a  conviction  of  seduction.  The  jury  was 
authorised  to  find  that  the  female  was  a  virtu- 
ous unmarried  woman  at  the  time  she  yielded  to 
the  embraces  of  the  defendant,  and  that  she  was 
induced  to  yield  by  persuasion  and  promises  of 
marriage.  There  is  no  substantial  merit  in  any 
of  the  assignments  of  error,  and  it  appears 
from  the  record  that  tiie  accused  had  a  fair  and 
impartial  trial.  The  judgment  overruling  the 
motion  for  a  new  trial  must  therefore  be 
affirmed. 

[Ed.  Note.— For  other  cases»  see  Seduction, 
Cent.  Dig.  {§  80-82 ;  Dec  Dig.  <gs»45.] 

(Additional  Syllabu9  hp  Editorial  Btaf.) 

2.  Witnesses  ^=»268— Cross-examination— 
Attttudb  or  Witness. 

Pen.  Code  1910,  i  1044,  giving  the  right  of 
cross-examination,  authorizes  a  witness  for  ac- 
cused to  be  cross-examined  to  determine  his 
point  of  view  or  attitude  as  to  the  gravity  of 
the  offense. 

[£2d.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {|  831-948,  959;  Dec.  Dig.  ^=> 
268.] 

8.  WrTNEssBs  ^=s>909— Gboss-Bzamination— 
Refusal  to  Answer— Bffect. 

Where  a  witness,  offered  for  the  purpose  of 

5 roving  that  a  female  alleged  to  have  been  se- 
uced  was  not  virtuous  ^rlor  to  the  seduction, 
declined  to  answer  certain  pertinent  questions 
on  the  ground  that  so  doing  would  incriminate 
himself,  the  whole  of  his  testimony  on  the  same 
subject  should  have  been  ruled  out 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  |§  10^9-1071;    Dec  Dig.  <8=»309.] 

4.  CsnciNAL  Law  .^=;»448— Examination  of 
Witnesses— Question   Calling  fob  Con- 
clusion—Prosecution  FOB  Seduction. 
A  question  seeking  to  elicit  from  a  witness 
whether  he  knew  that  the  woman  alleged  to 
have  been  seduced  had  *'sexual  intercourse  with 
m  man"  in  a  certain  month  and  yei^r  named  was 
properly  excluded,  as  calling  for  a  conclusion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  {§  1035-1039,  1041-1043,  1045, 
1048-1051;    Dec  Dig.  «s>44a] 

6.  Seduction.  ^=»44— Evidence— Rebuttal. 
Where  the  defendant,  in  a  prosecution  for 
■eduction  under  promise  of  marriage,  denied  his 
suilt  and  testified  that  he  "never  went''  but  a 
xew  times  with  the  female  alleged  to  have  been 
seduced,  further  testimony  of  uie  female  as  to 
the  courtship  between  herself  and  defendant, 
and  his  conduct  prior  to  and  at  the  time  of  the 
alleged   seduction,   was  admissible  in  rebuttr.I. 

[Ed.   Note.— For  other  cases,  see   Seduction, 
Oent  Dig.  %  78;    Dec.  Dig.  <$=s»44.] 

0.  Criminal  Law  ^=>720  —  Abguicent  of 
CouNSBi/— Witness— Refusal  to  Testify. 
In  a  prosecution  for  seduction  under  prom- 
ise of  marriage,  the  court  properly  refused  to 
allow  defendants  counsel  to  argue  to  the  jury 
^liat  the  act  of  a  witness  in  claiming  his  priv- 
ilege not  to  testify  whether  he  had  sexual  inter- 
oonrse  with  the  woman  alleged  to  have  been  se- 
<]uced  was  a  circumstance  to  show  that  she 
-vi^aa  not  virtuous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
JLiaw,  Cent.  Dig.  §{  1670,  1671 ;  Dec  Dig.  «=» 
T20.] 


7.  Cbiuinal    Law    ^=»942  — New    Trial  ^ 
Qbounds— Testimony  of  Physician. 

In  a  prosecution  for  seduction,  the  alleged 
newl^  discovered  testimony  of  tbe  attending 
physician  that  in  bis  opinion  the  child  was  an 
eight  months  foetus  did  not  require  a  new  trial, 
though  it  tended  to  refute  the  mother's  testi- 
mony as  to  the  date  when  she  was  seduced. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2816,  2331,  2332;  Dec. 
Dig.  <»s>942.1 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Groover  Boyett  was  convicted  of  seduction, 
and  brings  error.    Affirmed. 

R.  A.  Hendricks,  of  NashvlUe,  and  Bl  E. 
Wilcox,  of  Valdosta,  for  plaintiff  In  error. 
J.  A.  Wilkes,  SoL  Gen.,  of  Moultrie,  for  the 
State. 

WADE,  J.  The  defendant  was  convicted 
of  seduction,  and  excepts  to  tbe  overruling  of 
his  motion  for  a  new  trial,  based  on  the  usual 
general  grounds  and  on  several  special 
grounds.  Bach  of  tbe  special  grounds  of  the 
motion  for  a  new  trial  is  hereafter  mentioned 
and  discussed  in  its  proper  order.  The  de- 
fendant relies  on  the  contention  that  the  evi- 
dence as  a  whole  shows  that  the  sexual  com- 
merce between  the  accused  and  the  woman 
alleged  to  have  been  seduced  was  entirely 
meretricious,  and  therefore  that  the  verdict 
for  seduction  is  not  supported  by  the  evi- 
dence. The  special  grounds  of  the  motion  for 
a  new  trial  are  hereinafter  first  discussed, 
and  tbe  general  grounds  referred  to  lastly. 

[1,2]  1.  The  court  did  not  err  in  allowing 
the  solicitor  general  to  ask,  on  cross-examina- 
tion, the  question  set  out  in  tbe  first  special 
ground  of  the  motion  for  a  new  trial.  One 
of  the  purposes  intended  to  be  subserved  in 
the  trial  of  a  criminal  case  by  a  thorough 
and  sifting  cross-examination  is  to  ascertain 
the  existence  c^  any  prejudice  or  bias  on  the 
part  of  the  witness  for  or  against  tbe  accus- 
ed, the  prosecutor,  or  any  other  i..^rson  con- 
nected with  the  case,  or  participatiug  in  the 
prosecution  or  defense,  or  to  determine 
whether  the  witness  might  be  biased  or  prej- 
udiced generally  for  or  against  persons  ac- 
cused of  the  particular  crime  with  the  com- 
mission of  which  the  defendant'  is  charged. 
Any  questions  tending  to  make  clear  the 
point  of  view  or  attitude  of  a  witness  as  to 
the  gravity  or  unimportance  of  the  offense 
under  investigation,  if  the  same  are  proper 
and  germane,  and  tend  to  elucidate  the  feel- 
ings or  bias  of  the  witness,  may  affect  his 
credibility  and  should  be  permitted,  since  the 
right  of  cross-examination  should  not  be 
abridged.    Penal  Code,  §  1044. 

[3,4]  2.  "When  a  witness,  offered  for  the 
purpose  of  proving  that  a  female,  who  is  al- 
leged to  have  been  seduced,  was  not  virtuous 
prior  to  the  alleged  seduction,  declined  to 
answer  certain  pertinent  questions,  on  the 
ground  that  so  doing  would  incriminate  him- 
self, the  whole  of  his  testimony  upon  the  sub- 


^tS9For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indices 
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Ject  should  have  been  ruled  out"  Hays  v. 
State  (decided  February  18,  1915)  84  S.  B. 
497,  and  cases  there  cited.  There  was  no  er- 
ror in  the  refusal  by  the  court  to  permit  a 
witness  to  answer  questions  seeking  to  elicit 
from  him  that  he  knew  that  the  woman  who 
claimed  to  have  been  seduced  had  "sexual 
intercourse  with  a  man"  in  a  certain  month 
and  year  named.  Any  conclusion  of  the  wit- 
ness was  incompetent  as  evidence,  and  he  was 
properly  confined  to  the  statement  of  such 
facts  as  he  persotially  knew,  tending  to  es- 
tablish that  she  was  not  a  chaste  woman. 
The  witness  could  have  stated  that  he  had 
seen  her  in  the  sexual  act  at  a  time  and  place 
mentioned  by  him,  and  with  a  man  known 
or  unknown  to  him,  and  this  would  have  af- 
forded the  state  an  opportunity  to  elicit  all 
the  surrounding  facts  by  cross-examination, 
and  the  female  an  opportunity  to  specifically 
deny  that  she  had  sexual  intercourse  at  the 
time  and  place  mentioned,  or  with  the  person 
described  or  named  by  the  witness.  To  allow 
a  witness  for  the  defense  in  a  prosecution  for 
seduction  to  state  merely  that  he  knew  of  his 
own  knowledge  that  the  woman  alleged  to 
have  been  seduced  by  the  defendant  had  pri- 
or to  the  time  of  the  alleged  seduction  engag- 
ed in  sexual  intercourse  with  a  man  other 
than  the  defendant,  without  stating  specific- 
ally, as  nearly  as  possible,  the  time  and  place, 
and  describing  or  naming  the  man  with  whom 
she  had  such  intercourse,  would  make  it 
practically  impossible  tpr  the  female  whose 
chastity  is  under  investigation  to  successful- 
ly refute  the  charge,  and  would  open  the  way 
for  unscrupulous  evidence  in  behalf  of  the 
defendant  If  the  witness  who  testified  to 
acts  of  unchastity  on  the  part  of  the  woman 
should  decline  to  name  the  man  who  partici- 
pated with  her  in  such  acts,  on  the  ground 
that  he  would  thereby  incriminate  himself, 
his  entire  testimony  should  be  excluded,  un- 
der the  ruling  in  the  Hays  Case,  supra ;  and 
therefore  such  a  witness  cannot  be  allowed 
to  answer  a  question  that  would  elicit  from 
him  the  same  damaging  testiipony,  without 
stating  any  facts  upon  which  he  bases  his 
conclusion,  and  without  naming  or  describing 
the  man  with  whom  the  woman  indulged  in 
lascivious  conduct  or  sexual  intercourse,  and 
thus  evade  the  exclusion  of  his  testimony. 

[6]  3.  The  court  did  not  err  in  allowing 
the  female  alleged  to  have  been  seduced, 
when  recalled  as  a  witness  for  the  state,  to 
testify  further  concerning  the  courtship  be- 
tween herself  and  the  defendant,  and  as  to 
his  conduct  prior  to  and  at  the  time  of  the 
alleged  seduction.  The  matter  was  within 
the  sound  discretion  of  the  judge,  and  his 
discretion  does  not  appear  to  have  been  abus- 
ed. Besides,  this  evidence  tended  to  rebut 
the  statement  of  the  accused  that  he  was  not 
guilty  and  had  "never  had  anything  to  do 
with  her  in  that  way,"  and  "never  went 
with  her  but  a  few  times,"  as  she  testified 
that  he  repeatedly  declared  his  love  for  her 
and   on    several    occasions   used   endearing 


terms  to  her,  and  this  tended  to  contradict 
his  statement  that  he  had  never  had  inter- 
course with  her,  and  showed  at  least  the 
close  intimacy  eidsting  between  them. 

[6]  4.  A  witness  Introduced  for  the  defense, 
who,  it  was  shown,  had,  for  a  considerable 
period  prior  to  the  alleged  time  of  the  seduc- 
tion, visited  the  woman  alleged  to  have  been 
seduced,  was  asked  whether  or  not  he  had 
ever. had  sexual  intercourse  with  her,  and 
refused  to  answer,  on  the  ground  that  his 
evidence  might  tend  to  incriminate  himself; 
and  in  the  motion  for  a  new  trial  it  is  con- 
tended that  the  court  erred  in  refusing  to  al- 
low the  defendant's  counsel  to  argue  to  the 
Jury  that  this  was  a  circumstance  to  show 
that  the  woman  was  not  virtuous  at  the  time 
she  claimed  to  have  been  seduced.  In  prin- 
ciple the  ruling  in  the  Hays  Case,  supra,  cov- 
ers this  exception.  If  the  testimony  of  a 
witness  should  be  rejected  because  he  de- 
clines to  answer  in  full  on  the  ground  that 
he  would  thereby  incriminate  himself,  it  fol- 
lows as  a  necessary  conclusion  that  counsel 
cannot  be  permitted  to  present,  by  argument 
to  the  Jury,  inferences  and  deductions  based 
on  the  refusal  of  the  witness  to  answer,  for 
such  a  reason  stated  by  him. 

,  [7]  5.  The  statement  in  the  alleged  newly 
discovered  testimony  of  the  physician  who 
attended  the  woman  who  claimed  she  had 
been  seduced,  and  delivered  her  of  a  child, 
that  "in  his  opinion,  from  the  size  and  gen- 
eral development  of  said  child,  it  was  an 
eight  months  foetus,"  though  it  would  tend  to 
refute  the  statement  of  the  mother  that  she 
was  seduced  in  July,  1913,  less  than  sev^i 
months  before  the  child  was  bom  dead, 
would  not  itself  be  so  conclusive  as  probably 
to  bring  about  a  different  result  on  another 
trial,  as  it  only  purports  to  be  a  mere  opin- 
ion, which  the  Jury  would  be  at  liberty  to 
reject  (Griffin  v.  State,  15  Ga.  App.  — ,  83  8. 
B.  891,  895),  and  therefore  this  evidence, 
whether  cumulative  or  not,  and  without  con- 
sidering the  degree  of  diligence  exercised  in 
obtaining  it,  is  not  sufficient  to  warrant  a 
holding  that  the  trial  Judge  abused  his  dis- 
cretion in  refusing  a  new  trial  on  that 
ground. 

6.  The  evidence  disclosed  that  a  b<»ia  fide 
engagement  to  marry  existed  between  the 
defendant  and  the  girl  he  was  charged  with 
seducing;  that  he  became  acquainted  with 
her  in  March,  1913,  and  frequently  visited 
her  and  took  her  out  buggy  riding,  until  they 
became  engaged  in  the  following  June ;  that 
he  continued  to  visit  her  and  take  her  out 
driving  practically  every  Sunday,  until  he 
accomplished  her  ruin  in  July  following; 
that  thereafter  he  still  visited  her  and  had 
intercourse  with  her,  until  the  engagement 
was  broken  in  the  following  September: 
that  he  used  endearing  terms  to  the  girl  aft- 
er they  became  engaged,  and  assured  her  of 
his  16ve,  and  finally  persuaded  her,  relying 
on  his  previous  promise  of  marriage^  to  yield 
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to  his  carnal  desires.  He  told  her  at  the 
time  he  first  had  intercourse  with  her  that  if 
she  did  not  do  as  he  desired  he  would  not 
marry  her,  but  if  she  did  he  would.  Never- 
theless it  does  not  appear  from  the  evidence 
as  a  whole,  or  from  the  fact  that  there  was  a 
tK>na  fide  pre-existing  engagement  or  prom- 
ise to  marry,  that  the  consent  of  the  female 
was  based  upon  the  promise  of  marriage  as 
a  consideration  moving  her  to  permit  the 
sexual  act,  and  therefore  the  transaction 
was  not  purely  meretricious.  Disharoon  v. 
State.  »5  Ga.  351,  22  S.  B.  698.  "The  sexual 
intercourse  was  accomplished,  not  so  much 
because  of  the  promise  of  marriage,  but  on 
account  of  the  confidence  which  had  been 
created  by  reason  of  the  protestations  of  af- 
fection, antedating  the  engagement  to  mar- 
ry" (Pough  V.  State,  7  Ga.  App.  610,  67  S. 
E.  695)  and  following  that  engagement  up  to 
the  time  of  her  seduction.  "A  promise  to 
marry,  which  a  woman  believes  to  be  made 
in  good  faith,"  and  made  as  a  climax  to  per- 
sistent and  ardent  wooing,  "when  the  man 
has  fully  captured  the  heart  of  the  woman, 
and  she  hearkens  to  the  voice  of  love,  and 
yields  to  her  lover  because  she  trusts  him. 
Implies  persuasion  of  the  strongest  charac- 
ter." Woodard  v.  State,  5  Ga.  App.  447,  451, 
63  S.  E.  573,  575.  The  existence  of  the  en- 
gagement to  marry  would  argue  that  the  af- 
fections of  the  woman  were  involved  and  that 
her  confidence  had  been  won,  and  she  testi- 
fied that  the  defendant  repeatedly  assured 
her  of  his  love.  "To  accomplish  sexual  in- 
tercourse with  a  virtuous  woman,  pending  a 
virtuous  engagement  to  marry  her,  may  be 
seduction,  though  consent  be  obtained  with- 
out other  persuasion  than  that  which  is  im- 
plied (considering  the  past  courtship  and 
tlie  present  relation  of  the  parties)  in  propos- 
ing the  intercourse  and  repeating  the  prom- 
ise of  marriage.'*  Wilson  v.  State,  58  Ga. 
329.  See  also  Cherry  v.  State,  112  Ga.  871, 
38  S.  E.  341 ;  O'Neill  v.  State,  85  Ga.  408,  11 
S.  E.  857 ;  Keller  v.  State,  102  Ga.  513,  81  S. 
E.  92. 

Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 


C16  Oa.  App.  161) 

SMITH  V.  OITT  OF  ROME.    (No.  6123.) 

(Court  of  Appeals  of  Georgia.     March  23, 

1915.) 

(SyUahuM  hy  the  Court.) 

1.  Cbihinal  Law  ^=»636— Municipal  Cob- 
POBATiONs  «g=>641  —  Violation  op  Ordi- 
nance —  Delibebations  ov  Mayob  and 
Counciit-Pebsons  Pbesent— Presence  of 
Accused. 

Where,  on  a  trial  by  the  mayor  and  coun- 
cil OD  appeal,  in  the  case  of  one  who  had  been 
convicted  by  the  recorder  of  the  city  on  the 
charge  of  having,  viola  ted  a  mnnicipal  ordinance, 
the  evidence  and  the  defendant's  statement  had 
been  received  and  the  hearing  of  the  case  con- 


f  eluded,  it  was  not  error  to  exclude  the  accused 
from  the  courtroom  during  the  deliberations  of 
the  mayor  and  council  as  to  the  judgment  to  be 
rendered.  Nor  is  it  sufQcient  ground  for  a  new 
trial  that  the  city's  attorney,  who  had  conducted 
the  prosecution,  and  the  cnief  of  police,  who 
had  aided  and  advised  him  in  the  conduct  of  the 
trial,  were  allowed  to  remain  in  the  courtroom 
while  the  accused  was  excluded,  it  appearing 
that  neither  of  these  officers  took  part  in  the 
deliberations  of  the  mayor  and  coundj^^  though 
the  chief  of  police,  at  their  request,  informed 
them  as  to  the  amount  of  the  fine  imposed  in  the 
recorder's  court.  If  this  communication,  or  the 
presence  of  these  officers,  in  the  absence  of  the 
accused,  was  an  irregularity,  it  does  not  appear 
that  it  resulted  in  harm  to  nim. 

(a)  The  right  of  the  accused  to  be  present  at 
his  trial  does  not  include  the  right  to  be  ad- 
mitted to  the  consultations  of  the  members  of 
the  court  with  each  other  while  they  are  de- 
liberating as  to  the  judgment  to  be  rendered. 

(b)  The  mayor  and  council  were  sitting  as 
a  court,  and  not  as  a  jury  (Flannigan  v.  City 
of  Rome,  10  Ga.  App.  217,  72  S.  B.  1099)  ;  and 
the  case  is  not  governed  by  decisions  awarding 
a  new  trial  on  account  of  communication  be- 
tween jurors  and  others  during  the  deliberations 
of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  1465-14S2,  2120 :  Dec.  Dig. 
^=»G36i  Municipal  CorporationB,  Cent  Dig.  { 
1411;    Dec.  Dig.  <&=>641.] 

2.  Denial  of  Cebtiobabi. 

The  judge  of  the  superior  court  did  not  err 
in  overruling  the  certiorari. 

Russell,  C.  J.,  dissenting. 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Herman  Smith  was  convicted  of  violating 
a  dty  ordinance,  certiorari  was  overruled  by 
the  superior  court,  and  defendant  brings  er- 
ror.    Affirmed. 

John  W.  Bale  and  John  Camp  Davis,  both 
of  Rome,  for  plaintiff  in  error.  Max  Meyer- 
hardt,  of  Rome,  for  defendant  in  error. 

WADE,  J.    Judgment  affirmed. 

RUSSELL,  a  J.,  dissents. 


(16  Ga.  App.  161) 
CARRAWAY  v.  STATE.     (No.  6067.) 
(Court  of  Appeals  of  Georgia.    March  23,  1915.) 

(8vllahu$  hy  the  Court,) 

1.  Cbiminal     Law     ^=»1064%  —  Appeal — 

AlCENOMENT  TO    MOTION    FOB   r^BW    TbIAL— 

Tims  fob  Objection. 

When  it  appears  from  a  bill  of  exceptions 
that  a  motion  for  a  new  trial  was  amendeo,  and 
the  amendment  to  the  motion  is  specified  in  the 
bill  of  exceptions  as  one  of  the  papers  material 
to  a  proper  consideration  of  the  errors  assigned. 
it  is  too  late,  after  the  certification  of  the  bill 
of  exceptions,  to  raise  the  objection  that  the 
grounds  of  the  amendment  to  the  motion  were 
not  formally  approved  by  the  trial  judge.  Acts 
1911,  p.  150,  f  3. 

[Ed.  Note.— For  other  cases,  see  Crimiual 
Law,  Cent.  Dig.  S§  2676,  2887.  2948;  Dec. 
Dig.  «&=>1064%J 

2.  Cbiminal    Law     ^=»814— Instbuotions— 
Evidence. 

Neither  from  the  evidence  nor  from  the  de- 
fendant's statement  at  the  trial  does  it  appear 
that  he  assaulted  or  struck  the  prosecutor  upon 
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a  lot,  juHsdfctloii  over  which  had  been  ceded 
to  the  United  States  government  (thongh  there 
ifl  testimony  to  the  effect  that  the  prosecutor, 
after  beiu;;  struck,  fell  over  a  wire  fence  which 
was  the  boundary  of  the  lot  upon  which  the 
United  States  was  having  a  building  erected); 
consequently  the  court  did  not  err  m  refusing 
a  request  to  charge  the  jury  to  the  effect  that  if 
they  were  satisfied  that  the  offense  was  commit- 
ted on  such  land,  they  should  acquit  the  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Die.  SJ  1821,  1833,  1839,  1860, 
1865,  1S83.  1890,  1924,  1979-1985,  1987;  Dec. 
Dig.  <S=»814.] 

8.  CsitfiNAii    Law    ^=»919  —  Abottusnt    or 
CouNSEi/— Refusal  of  Mibtbiai^ 

The  fact  that  the  solicitor  general.  In  his 
argument  to  the  jury,  referring  to  a  statement 
made  to  the  jury  by  the  defendant's  counsel, 
that  they  had  been  appointed  by  the  court  to 
defend  the  accused,  replied  to  the  effect  that  the 
necessity  for  the  court's  having  to  appoint 
counsel  was  perhaps  due  to  the  fact  that  the 
accused  was  not  industrious  or  frugal  or  prompt 
in  the  payment  of  his  debts  does  not  require 
a  holding  that  the  trial  judge  abused  his  dis- 
cretion in  refusing  to  order  a  mistrial,  since 
there  was  ti»timony  supporting  the  argument 
of  the  solicitor  general  as  to  the  defendant's 
abstainini;  from  labor  and  his  failure  to  pay 
some  of  his  debts,  to  which  no  objection  was 
offered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2197-2201;   Dec  Dig.  «ss> 

4.  Verdict  and  Deniai.  of  New  Trial  Ap- 

FBOVED. 

The  requests  for  instructions,  so  far  as 
pertinent,  are  covered  bv  the  charge  of  the 
court;  the  trial  was  free  from  any  material  er- 
ror; the  evidence  authorized  the  verdict;  and 
the  discretion  of  the  trial  judge  in  refusing  a 
new  trial  will  not  be  overruled. 

Error  from  Superior  Court,  LanreoB  Coun- 
ty; W.  W.  Larson,  Judge. 

Wm.  Carraway  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Davis  &  New,  of  Dublin,  for  plaintifF  in 
error.  E.  L.  Stephens,  SoL  Gen.,  of  Wrights- 
vllle,  for  the  State. 

RUSSELL^  a  J.     Judgment  affirmed* 


pears  that  the  verdict  so  rendered  is  supported 
by  some  evidence,  it  is  not  error  for  the  judge 
of  the  superior  court  to  dismiss  the  certiorari. 
Civil  Code  1910,  f  5201. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  {{  180-182 ;  Dec  Dig.  ^=s>es.l 


(16  Oa.  App.  168) 

STEPHENS  T.   STATa     (No.   6205.) 
(Court  of  Appeals  of  Georgia.    March  23,  1915.) 

(8yUahu$  hy  the  Court.) 

1.  Certiorari  ^=s>69— Ovxrbulino  of  Peti- 
tion—Right TO  Render  Final  Judgment. 

The  decisions  of  the  Sui>reme  Court  hold- 
ing that  **it  is  error  for  the  judge  of  the  supe- 
rior court,  on  the  hearing  of  a  petition  for 
certiorari,  to  render  a  final  judgment  in  a  case 
where  there  is  conflict  in  the  evidence  as  to 
material  facts  in  issue,  can,  in  the  nature  of 
things,  only  apply  to  a  case  where  the  petition 
for  certiorari  is  sustained,  and  not  to  one  where 
the  petition  is  overruled.''  Ford  v.  Price,  116 
Ga.  793  (2),  43  S.  E.  69. 

[Ed.   Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  §{  185-194;    Dec.  Dig.  ^»69.] 

2.  Certiorari  ^=:»68~Disias8Aii— Grounds. 

Where  in  a  certiorari  there  is  no  other 

Suestion  of  law  presented  than   that  the  ver- 
ict  rendered  b^  the  jury  in  the  coun^  court 
was  without  evidence  to  support  it,  and  it  ap- 


Error  from  Superior  Court,  Taliaferro 
County ;  B.  F.  Walker,  Judge. 

Proceeding  between  the  State  and  Sye 
Stephens.  Certiorari  dismissed,  and  Ste- 
phens brings  error.     Affirmed. 

J.  A.  Beazley,  of  Crawfordville,  for  plain- 
tiff in  error.  B.  C.  Norman,  SoL  Gen.,  of 
Washington,  for  the  State. 

RUSSELL,  C.  J.    Judgment  affirmed* 

(16  Ga.  App.  140 
McCLELLAN  v.  RAWLINQ.    (No.  6851.) 
(Court  of  Appeals  of  Georgia*    ICarch  23, 1915.) 

(Syllahus  hy  the  Court,) 

1.  Biixs  AND  Notes  ^=:>48S— Action  oif  Pi- 
TTTioN— ExHinrrs. 

The  provisions  of  section  5541  of  CivU 
Code  1910  are  snbstantiaUj  complied  with, 
when,  in  a  suit  against  the  maker  of  a  large 
number  of  promissory  notes,  a  copy  of  one  of 
the  notes  is  attached  to  the  petition,  and  it  it 
alleged  in  the  petition  that  all  of  the  other  notes 
are  exactly  like  it  **in  form  and  substance,  ex- 
cept as  to  dates  of  maturity,  which  are  one 
month  apart  in  succession." 

[Ed.  Note.~For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  U  1584-1586;  Dec.  Dig. 
^s>4o8.] 

2.  PLBADiifo  ^=»207,   43a— Deroib  n  Pi- 
TinoN— Objection— Waiver. 

In  a  suit,  when  the  provisions  of  section 
5541  of  Civil  Code  1910  as  to  attaching  copies 
of  contracts,  obligations  to  pay,  etc,  to  the  pe- 
tition, are  not  complied  with,  the  obiectioa 
should  be  made  in  the  form  of  a  special  demur- 
rer to  the  petition  itself,  and,  if  not  so  made, 
the  defect  is  cured  by  the  verdict,  and  is  nolj 
a  good  ground  for  a  new  trial.  Reed  ▼.  Euoi- 
table  Trust  Co.,  115  Ga.  781,  42  S.  B.  102: 
Gonackey  v.  General  Accident,  etc,  Corp.,  6 
Ga.  App.  381,  65  S.  B.  53,  and  cases  thereia 
cited. 

[Ed.  Note.— For  other  cases^  see  Pleading. 
Cent  Dig.  H  511«  512,  1451-1477;    Dec  Dig. 

3.  Paymknt  ^=>39  — Application  — Allow- 
ANCB  or  Claim  fob  Recoupment— Btfictl 

Where  a  claim  is  allowed  as  a  recoupment 
in  a  suit  on  a  series  of  promissory  notes  (it 
being  stipulated  in  each  note  that,  if  any  of 
them  should  become  dne  and  remain  unpaid 
longer  than  60  days  after  maturity,  then  all 
the  remaining  notes  should  be  considered  as 
due,  and  a  right  of  action  on  all  would  at  once 
exist),  it  does  not  ipso  facto  pay  the  notes 
which  are  in  default,  so  as  to  prevent  a  right  of 
action  on  the  whole  series  of  notes,  in  the  ab- 
sence of  an  agreement  to  so  apply  it,  or  of  a 
demand  that  it  should  be  so  applied. 

[Ed.  Note.— For  other  cases,  see  Payment^ 
Cent  Dig.  SS  104-114 ;    Dec  Dig.  ^=»39.] 

Bussell,  0.  J.,  dissenting. 

Error  from  City  Court  of  Atlanta;  H.  Iff. 
Reid,  Judge. 

Action  by  William  Bawling  against  Ida  S. 
McClellan.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 
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Lavender  R.  Ray,  Albert  Kemper  and  J. 
W.  Weaver,  all  of  Atlanta,  for  plaintiff  in  er- 
ror. Etheridge  &  Etheridge,  Bryan  &  Mid- 
dlebrooks,  and  O.  W.  Parker,  all  of  Atlanta, 
for  defendant  in  error. 

BROTLES,  J.  On  June  18,  1912,  Mrs.  Ida 
B.-McClellan  purchased  from  William  Raw- 
ling  a  dwelling  house  and  lot  for  $4,000. 
Mrs.  McClellan  paid  $25  in  cash,  and  gave 
02  purchase-money  notes,  payable  monthly 
(all  for  $25,  except  the  last,  which  was  for 
$21).  The  first  note  fell  due  August  1,  1912, 
and  the  last  was  payable  March  1,  1920. 
There  was  a  clause  in  each  note  as  follows: 

"I  hereby  agree  that,  if  any  one  of  the  said 
notes  shall  become  due  and  remain  unpaid  at 
one  time  longer  than  60  dayii  after  maturity, 
then  all  the  remaining  unpaid  notes  shall  be 
considered  as  due,  and  the  right  of  action  on 
all  shall  at  once  exist." 

Mrs.  McClellan  paid  the  first  three  notes, 
which  fell  due  August  Ist,  September  1st, 
and  October  1st,  respectively.  The  note 
which  fell  due  November  1,  1912,  was  not 
paid.  On  June  17,  1913,  Rawling  brought 
suit  on  all  of  the  other  notes,  alleging  that 
note  No.  4,  due  November  1,  1912,  was  un- 
paid, and  had  remained  unpaid  longer  than 
60  days,  and  that  he  had  exercised  his  op- 
tion to  declare  the  entire  series  of  notes  due. 
On  July  7, 1913,  Mr&  McClellan  filed  her  an- 
swer, in  which  she  made  no  claim  whatever 
that  the  house  was  in  an  unfinished  condition 
when  she  bought  it  and  moved  into  it,  or  that 
the  plaintiff  had  verbally  agreed  to  finish  it 
She  made  no  claim  of  set-off  or  recoupment 
whatever  against  the  plaintiff's  suit  On 
April  16,  1914,  she  filed  an  amended  answer 
in  which  she  for  the  first  time  set  up  that  the 
house  was  in  an  unfinished  condition  when 
she  moved  in,  and  that  the  plaintiff  made  a 
verbal  agreement  with  her  that  he  would 
complete  it  before  the  first  note  fell  due; 
and  in  this  amended  answer  she  sets  up  a 
claim  for  recoupment 

[3]  We  think  it  necessary  to  discuss  the 
third  headnote  only.  Mrs.  McClellan  claims 
that  the  house  was  in  an  unfinished  condi- 
tion when  she  moved  in,  and  that  Rawling 
promised  to  complete  it,  and  that  this  prom- 
ise was  never  carried  out,  and  that  it  would 
require  at  least  $150  to  complete  the  house 
In  the  manner  that  Rawling  had  promised. 
TbiB  alleged  verbal  contract,  however,  accord- 
ing to  Mrs.  McClellan's  own  testimony  and 
her  amended  answer,  was  made  before  lahe 
slgrned  the  written  contract  for  the  purchase 
of  the  proi)erty  and  gave  her  purchase-money 
notes  in  payment  of  the  same.  In  this  writ- 
ten contract  nothing  was  said  about  the 
house  being  unfinished,  or  an  agreement  of 
Rawling  to  complete  it  Under  the  law,  the 
former  verbal  contract,  if  any,  was  merged 
into  the  later  written  contract;*  and  when 
suit  was  brought  on  this  written  contract 
this  alleged  verbal  agreement,  as  set  up  in 


the  amended  answer,  was  a  plain  attempt  to 
vary  the  written  contract  by  a  parol  agree- 
ment, and  therefore  was  not  legal.  The  t&ct 
that,  upon  the  trial,  counsel  for  Rawling 
voluntarily  agreed  to  allow  Mrs.  McClellan 
a  credit  of  $150  on  his  claim  against  her,  and 
at  the  same  time  asked  the  court  to  direct 
a  verdict  for  Rawling  for  the  balance  of  the 
money  due  upon  the  89  unpaid  notes,  should 
not  be  allowed  to  have  the  effect  of  defeat- 
ing the  plaintiff's  suit  by  allowing  this  credit 
of  $150  to  extinguish  all  the  notes  which  were 
in  default  at  the  time  of  the  filing  of  the 
suit  The  plaintiff  might  be  very  willing  to 
agree  to  the  cme  thing,  and  very  unwilling 
to  agree  to  the  other.  They  are  very  far 
from  being  the  same.  In  her  original  answer, 
Mrs.  McClellan  did  not  claim  the  $150  set- 
off, or  any  other  amount;  and  it  was  more 
than  a  year  after  the  default  of  the  note  due 
November  1,  1912,  that  she  made  this  claim 
in  her  amended  answer.  But  in  neither  the 
original  nor  the  amended  answer  did  she 
demand  that  Rawling  should  credit  this 
claim  upon  the  purchase-money  notes  which 
were  in  default  Neither  did  she  testify  that 
she  had  ever  demanded  or  requested  Raw- 
ling to  credit  this  claim  upon  her  notes,  nor 
that  she  had  paid  or  offered  to  pay  the  re- 
maining purchase-money  notes.  Id  1  Wiltsie 
on  Mortgage  Foreclosure,  75,  |  57,  it  is  said: 

'It  has  been  said,  and  the  decision  is  well- 
founded  in  principle,  that  the  existence  of  a 
debt  due  from  a-  mort^gee  to  a  mortgat^or, 
which  may  be  set  off  against  the  mortgoigp,  does 
not  ipso  facto  pay  the  Interest  so  as  to  prevent 
default  by  which  the  whole  mortgage  debt  be- 
comes due,  in  the  absence  of  an  agreement  to 
apply  it  on  the  mortgage,  or  of  a  demand  that 
it  should  be  so  applied." 

While,  of  course,  the  caae  at  bar  is  not  a 
mortgage  foreclosure,  we  think  the  principle 
involved  is  the  same,  and  that  it  may  well  be 
appfled  here. 

Under  our  view  of  the  law,  there  being  no 
other  legal  result  possible,  the  court  did  not 
err  in  directing  a  verdict  for  the  full  amount 
sued  for,  lees  the  $150  recoupment  allowed 

Judgment  affirmed. 

RnSSEIJ:^,  a  J^  dissents. 

(75  W.  Va.  fi76) 

WALTERS  V.  APPAIiAOHIAN  POWER  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  28,  1915.) 

(ByUd^hU  hy  the  Court.) 

1.  Tbiai.    <i=»127— Pbessktation    ov    Bvi- 
DENCB— Indemnity  Against  Loss. 

In  an  action  against  an  electric  company 
for  personal  injury,  caused  by  its  alleged  negli- 
gence in  the  maintenance  and  operation  of  one 
of  its  wires,  it  is  prejudicial  error  to  admit  evi- 
dence, over  defendant's  objection,  to  prove  that 
it  carried  insurance  indemnifying  It  against  loss 
by  accident,  for  the  purpose  of  establishing  neg- 
ligence. 

^[Ed.  Note.->For  other  cases,  see  Trial,  Cent 
Dig.  i  275 ;   Dec.  Dig.  «=»127  J 
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2.  Negligence  ^=>126— Evidence— Indemni- 
ty —  Cause  of  Injury  —  Ownership  of 
Agency. 

Nor  is  such  evidence  admissible  to  prove 
ownership  and  control  of  the  particular  agency 
that  caused  the  injury,  unless  it  appears  that 
the  contract  of  indemnity  embraces  accidents 
caused  by  such  particular  agency. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §§  24&-247;   Dec.  Dig.  «=»126.] 

&  Appeal  and  Error  ^=:»548— Presentation 
FOR  Review— Admission  of  Evidence— Ex- 
ception. 

An  exception  to  the  admission  of  improper 
evidence,  appearing  in  a  general  bill  of  excep- 
tions embodying  the  evidence  and  specially 
pointed  out  in  brief,  is  sufficient  to  entitle  plain- 
tiff in  error  to  consideration  thereof  by  this 
court,  if  it  appears  that  such  error  was  called 
to  the  attention  of  the  lower  court,  by  stating  it 
as  a  ground  of  a  motion  for  a  new  trial.  An 
exception  thus  saved  and  pointed  out  need  not 
be  embodied  in  a  special  bill  of  exceptions. 

[Ed.  Note.— For  other  (;ases,  see  Appeal  and 
Error,  Cent.  Dig.  fS  2433-2440;  Dec.  Dig.  ^=!> 
64&} 

4.  Evidence  ^=s>143— Materiality  to  Issues 
— e3xclusi0n. 

It  is  proper  to  reject  evidence  having  no 
probative  value  in  the  determination  of  any  of 
the  material  issues. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  ||  424,  426-428;  Dec  Dig.  <ds»148J 

6.  Negligence  ^=»136— Contributory  Nbg- 
LiGBNCE  —  Conflicting  Evidence  —  Ques- 
tions FOR  Jury. 

Where  the  testimony  respecting  defendant's 
alleged  negligence  is  conflicting,  and  the  facts 
and  circumstances  relied  on  to  establish  plain- 
tiffs contributory  negligence  are  such  that  the 
minds  of  reasonable  men  would  not  agree  there- 
on, the  negligence  of  both  are  mixed  questions 
of  law  and  fact  for  jury  determination,  and  it 
must  determine  which  is  the  proximate  cause. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §S  277-353;   Dec.  Dig.  «s>136.] 

6.  Damages  ^s»158  ^  Vabiangb  ^  Pleading 
AND  Proof. 

Proof  that  plaintiff  was  injured  by  some 
other  part  Qf  his  body  coming  in  contact  with  a 
charged  electric  wire^  when  he  had  averred  that 
he  was  injured  by  its  striking  his  foot  is  an 
immaterial  variation. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §f  441-444;    Dec  Dig.  «=5>158T 

7.  Electricity  ^s»17—Negligbncb— Charg- 
ed TELEPHONE  Wire— Highways. 

It  is  negligence  for  an  electric  company 
owning  and  operating  a  highly  charged  electric 
wire  to  suffer  a  broken  telephone  wire,  even 
though  not  owned  by  it,  to  fall  across  its  elec- 
tric wire  upon  the  highway,  and  remain  there  as 
a  menace  to  the  public  for  an  unreasonable 
time. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  «s>17.] 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  W.  H.  Walters  against  the  Ap- 
palachian Power  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, and  new  trial  awarded. 

Bernard  McClaugherty  and  French  &  Eas- 
ley,  all  of  Bluefleld,  for  plaintiff  in  error. 
Greever  &  Gillespie,  of  Tazewell,  Va.,  and 
Sanders  &  Crockett,  of  Bluefleld,  for  defend- 
ant in  error. 


WILLIAMS,  J.  This  action  grows  oat 
of  the  same  act  of  alleged  negligence  by 
which  William  Morrison  received  a  personal 
injury  and  on  account  of  which  he  sued  and 
recovered  a  judgment  against  this  defendant, 
which  was  recently  aflSrmed  by  us  on  writ  of 
error  granted  to  defendant.  Morrison  was 
driving  a  team  along  a  narrow  public  road, 
walking  beside  his  horses.  As  he  was  going 
up  a  hill  he  stopped  to  rest  his  team,  and, 
seeing  the  end  of  a  broken  telephone  wire 
lying  across  the  ditch  and  extending  into 
the  roadway,  and  thinking  it  might  become 
entangled  in  the  wheels  of  his  wagon,  and 
supposing  it  to  be  otherwise  harmless,  he 
stooped  and  took  hold  of  It  to  toss  It  out  of 
the  road.  It  proved  to  be  highly  charged 
with  electricity  and  so  overcame  him  that 
he  was  unable  to  release  himself  from  it 
Plaintiff,  who  was  near  by,  seeing  his  peril- 
ous situaticNi,  ran  to  his  assistance,  and,  in 
his  efforts  to  get  the  wire  out  of  Morrison's 
hand,  came  in  contact  with  It  himself,  and 
received  the  aUeged  Injury  for  which  be 
brought  this  action  and  recovered  a  judg- 
ment, to  which  defendant  was  awarded  this 
writ  of  error. 

[1,  2]  The  first  error  assigned  is  that  the 
court  permitted  improper  testimony  to  go  to 
the  Jury  over  defendant'c^  objection.  The 
testimony  of  witness  D.  E.  French  is  specially 
referred  to  In  brief  as  improper.  Mr.  French 
was  counsel  for  defendant,  and  was  examin- 
ed as  a  witness  on  behalf  of  plaintiff.  He 
was  required  to  state,  over  objection,  by 
whom  he  was  employed  to  defend  the  case, 
and  replied  that  he  was  employed  by  the 
Fidelity  &  Casualty  Company  of  New  Tork 
City.  He  was  then  asked  what  interest  that 
company  had  in  the  suit,  and,  after  his  ob- 
jection to  the  question  was  overruled,  replied 
that  he  had  no  direct  information,  and  only 
knew  from  hearsay;  and,  on  being  fnrtbei 
asked  the  following  question:  "Your  infor- 
mation is,  or  your  understanding  is,  rather, 
that  the  Appalachian  Power  Company  carries 
an  insurance  policy  with  that  Fidelity  & 
Guaranty  Company  insuring  It  against  loss 
by  accident  Is  that  true?*' — replied  as  fal- 
lows: "That  is  my  information;  yes,  sir." 
Many  similar  questions  were  asked  of  him, 
which  he  was  required  to  answer  over  de- 
fendant's objections.  The  ruling  of  the  coart. 
In  each  instance,  was  excepted  to,  and  the  ex- 
ceptions are  noted  in  the  bill  of  exceptions 
embodytng  the  evidence.  The  testimony  was 
irrelevant  and  immaterial,  and,  as  we  are  un- 
able to  see  clearly  that  the  jury  were  not 
prejudiced  by  It,  it  is  cause  for  reveia&L 
The  fact  that  defendant  carried  accident  In- 
surance for  its  protection  could  shed  no  light 
on  the  issue  of  negligence.  It  might  tend  to 
show  that  it  had  less  taceptive  to  be  careful 
than  it  otherwise  would  have  had.  But  the 
question  of  motive,  in  a  negligence  case,  is 
not  material ;  the  court  and  jury  are  concem- 
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ed  only  with  the  question  of  fact,  whether  de- 
fendant was  negligent,  and  not  with  any  mo- 
tive It  may  have  had  for  not  being  snfflciently 
careful.    Such  evidence  has  frequently  been 
held  by  the  courts  of  this  country  to  be  im- 
proper and  to  constitute  prejudicial  error. 
Virginia-Carolina   Chemical  Co.   v.    Knight, 
106  Va.  674,  56  S.  B.  725;    Sawyer  v.  Shoe 
Co.,  90  Me.  369,  38  Atl.  333;    Tremblay  v. 
Hamden,  162  Mass.  383,  38  N.  E.  972;    and 
Cosselmon  v.  Dunfee,  172  N.  Y.  507,  66  N.  B. 
494.'  Counsel  for  plaintiff  practically  con- 
cede in  their  brief  that  the  evidence  is  not 
material  on  the  main  issue  of  negligence,  but 
they  Insist  that  it  is  proper  evidence  tend- 
ing to  prove  the  material  fact  respecting  the 
ownership  and  control  of  the  electric  wire 
that  caused  the  injury,  and,  b^ng  proper  for 
that  purpose,  the  court  did  not  err  in  admit- 
ting it  generally,   no   request  having  been 
made  to  limit  its  application  to  any  particu- 
lar purpose,  that  it  was  properly  admitted  if 
allowable  for  any  purpose.    Defendant  de- 
nied that  it  owned  or  controlled  the  electric 
wire  at  the  time  and  place  of  injury.    This  is 
one  of  the  contested  facts  in  the  case,  and  it 
is  conceded  that,  if  it  did  not  own  and  con- 
trol the  wire,  it  is  not  liable.    Hence  counsel 
for  plaintiff  ftislst  that  it  was  proper  to  show 
that  the  action  against  defendant  is  being 
defended  by  its  insurer,  as  t^iding  to  prove 
its  ownership  and  control  of  the  wire ;  that, 
if  it  did  not  own  the  wire  it  would  not  have 
called  upon  its  insurer  to  defend  the  case. 
This,  we  think,  is  a  non  sequitur.    If  the 
evidence  had  shown  that  the  policy  covered 
accidents  growing  out  of  the  negligent  use 
of  the  particular  wire  in -question,  then  the 
evidence  might  have  been  admissible  as  tend- 
ing to  prove  that  defendant  owned,  operated, 
and  controlled  it    But  the  evidence  is  that 
about  a  year  before  the  accident  defendant 
purchased  from  the  Pocahontas  Light  &  Wa- 
ter  Company  an   electric  light  and  power 
plant  in  the  town  of  Pocahontas  and  the  sys- 
tem of  wires  used  in  connection  therewith  for 
carrying  current  to  its  customers  for  light- 
ing purposes;  that  the  wire  causing  the  in- 
Jury  extended  from  the  power  plant  to  the 
pumping  station,  a  mile  and  a  half  out  of  the 
town;    that  this  wire  is  not  especially  men- 
tioned in  the  contract  as  being  either  includ- 
ed in,  or  excluded  from,  the  sale,  but  that 
tlie  general  terms  of  the  contract  are  suffi- 
ciently comprehensive  to  include  it.    The  ac- 
cident policy  was  not  produced,  and  it  does 
not  appear  from  the  testimony  of  Mr.  French 
wbether  its  terms  included  accidents  growing 
out  of  the  use  of  the  wire  in  question.    It 
does  not  appear  what  property  it  included. 
Clearly,  therefore,  his  testimony  was  not  evi- 
dence tending  to  prove  ownership.    Granting 
tbat,  in  negligence  cases,  the  fact  that  de- 
fendant carried  accident  insurance  may,  un- 
der certain  circumstances,  be  shown,  as  tend- 
ing to  prove  the  responsibility  of  the  insured 
for  the  proper  care  and  safe  management  of 


the  agency  causing  the  injury,  still  one  of  the 
essential  prerequisites  to  its  admission  for 
that  purpose  is  that  the  policy  be  proven  to 
apply  to  the  particular  agency,  the  control 
or  ownership  of  which  the  insured  denies. 
This  is  the  distinguishing  feature  of  the  cas- 
es relied  on  by  counsel  for  plaintiff  as  au- 
thority for  the  admissibility  of  such  evidence 
to  prove  ownership  and  control  by  the  in- 
sured. The  evidence  in  the  case  at  bar  does 
not  measure  up  to  the  requirement.  Counsel 
cite  the  following  cases,  viz.:  Shoemaker  v. 
Bryant  Lumber  &  Shingle  Mill  Co.,  27  Wash. 
637,  68  Paa  380 ;  Barg  v.  Bousfleld,  65  Minn. 
355,  68  N.  W.  45 ;  Perkins  v.  Rice,  187  Mass. 
28,  72  N.  K.  323;  and  Akin  v.  Lee,  206  N.  Y. 
20,  99  N.  E.  85,  Ann.  Cas.  1914A,  947. 

The  Shoemaker  Case  was  a  suit  by  the 
servant  for  injury  caused  by  the  alleged  neg- 
ligence of  the  master.  An  officer  and  stock- 
holder in  the  defendant  company  testified  on 
its  behalf,  ajDd,  for  the  purpose  of  showing 
his  interest  in  the  suit,  was  asked  on  cross- 
examination  if  he  would  not  have  to  pay  his 
proportion  of  the  Judgment  if  one  should  be 
recovered  against  the  company,  and,  having 
answered  in  the  affirmative,  he  was  then  ask- 
ed, "Would  your  company  have  to  pay  it?" 
and  answered,  "Tes,  sir."  For  the  purpose 
of  contradicting  him,  he  was  asked  this  fur- 
ther question: 

"Is  it  not  a  fact  that,  if  judgment  is  recovered 
against  this  company,  some  other  company  wUl 
have  to  pay  this  judgment?* 

That  was  legitimate  cross-examination  only 
for  the  purpose  of  testing  his  credibility,  and 
it  is  expressly  said  in  the  opinion  that  the 
evidence  was  not  material  on  the  main  is- 
sue.   Says  the  court: 

"If  he  should  answer  the  question  in  the  nega- 
tive, the  evidence  of  interest,  as  affecting  credi- 
bility, would  be  for  the  jury  to  consider.  If  he 
should  answer  in  the  affirmative,  as  he  did  in 
this  instance,  the  inconsistent  statements  of  the 
witness  were  proper  to  go  to  the  jury,  as  af- 
fecting his  credibilitv  and  the  accuracy  of  his 
testimony  generally." 

In  the  Barg  Case  defendants  were  manu- 
facturers of  woodenware,  and  plaintiff,  an  in- 
fant, was  employed  to  work  in  the  establish- 
ment by  one  Scott,  who  had  charge  of  a  cer- 
tain department  of  the  business,  and  was  told 
by  him  to  take,  from  beneath  one  of  the  saws, 
a  tub  used  to  catch  the  scraps  and  sawdust 
falling  from  it,  and  in  attempting  to  do  as 
he  was  commanded  plaintifTs  hand  came  in 
contact  with  the  under  side  of  the  rapidly 
revolving  saw,  and  some  of  his  fingers  were 
cut  off,  and  he  sued  defendants  for  the  in- 
Jury.  One  of  the  questions  in  the  case  was 
whether  Scott,  who  employed  plaintiff  and 
put  him  to  work  in  a  place  of  danger,  without 
properly  instructing  him,  was  an  agent  of  de- 
fendants, so  as  to  make  them  liable  for  his 
negligence,  or  whether  he  took  the  work  by 
the  piece,  in  the  department  of  which  he  had 
charge,  in  which  event  he  would  not  be  the 
agent  of  defendants,  but  would  be  himself 
liable.     Defendants  claimed  that  Scott  was 
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an  independent  contractor,  and  not  their 
agent.  The  trial  court  received  evidence 
showing  that  defendantB  held  an  accident  pol- 
icy indemnifying  them  from  liability  '*by  rea- 
son of  injury  to  any  employ^  including  this 
plaintiff  or  anybody  else  that  might  be  in 
any  part  of  the  mill  working  in  the  factory," 
and  showing  that  the  insurance  company  was 
defending  the  action.  The  Supreme  Ck>urt  of 
Minnesota  held  the  evidence  to  be  admissible, 
as  tending  to  prove  that  defendants  did  not 
regard  Scott  as  an  independent  contractor. 
The  relevancy  of  the  evidence  in  that  case 
is  apparent,  for  it  appeared  that  the  accident 
policy  embraced  injuries  received  by  any  per- 
son working  in  any  part  of  the  factory,  and 
necessarily  included  the  plaintiff  in  that  suit, 
and  the  jury  could  very  properly  infer  that 
the  defendants  would  not  have  paid  for  in- 
demnity against  damages  for  which  they  were 
not  liable.  But  it  does  not  appear  in  the  case 
under  review  that  the  accident  insurance  in- 
demnified defendant  against  damages  on  ac- 
count of  injury  to  the  plaintiff,  or  to  any 
other  person,  occasioned  by  the  particular 
wire,  title  to  which  is  in  question* 

In  the  Perkins  v.  Rice  case  plaintiff  sued 
on  account  of  an  injury  received  while  en- 
deavoring to  use  an  elevator  maintained  in 
an  apartment  building  occupied  by  various 
tenants.  Defendants  admitted  ownership  of 
the  building,  but  denied  diat  they  were  in 
control  of  the  elevator  at  the  time  of  the  ac- 
cident It  became  essential  for  plaintiff  to 
prove  that,  notwithstanding  defendants  had 
leased  the  apartments,  they  still  retained  con- 
trol of  the  elevator.  On  cross-examination  of 
one  of  the  defendants,  counsel  for  plaintiff, 
for  the  purpose  of  proving  control  of  the  ele- 
vator, offered  to  show  that,  shortly  before  the 
accident,  defendants  had  procured  a  policy 
of  indemnity  insurance  against  loss  or  dam- 
ages from  accident  arising  in  operating  the 
elevator,  and  that  such  policy  was  in  force 
when  plaintiff  was  injured.  On  objection  be- 
ing made  to  the  proof  thus  offered,  by  coun- 
sel for  defendants,  who  stated  that  they  still 
denied  any  control  of  the  elevator,  the  trial 
court  excluded  the  evidence.  The  Supreme 
Judicial  Court  of  Massachusetts  held  It  to 
be  reversible  error.  The  same  distinguishing 
features  exist  between  that  case  and  the 
case  at  bar  that  we  pointed  out  as  distin- 
guishing the  Barg  v.  Bousfleld  case.  In  both 
of  those  cases  the  evidence  was  held  to  -be 
admissible,  becalise  it  was  shown  that  the 
insurance  contract  indemnified  the  defend- 
ants against  damages  by  accident  arising 
out  of  the  use  of  the  very  thing  over  which 
defendant  denied  they  had  any  control.  The 
evidence  in  the  present  case  falls  far  short 
of  that    Says  the  Massachusetts  court: 

"The  probative  force  of  this  evidence  was  for 
the  Jury,  and  it  properly  could  be  argued  that 
the  defendants  would  not  have  deemed  it  pru- 
dent to  secure  indemnity  insurance  on  an  ele- 
vator not  within  th^  control,  or  for  the  care- 


less management  or  defective  condition  of  whidi 
they  could  not  be  held  responsible." 

The  Akin  v.  Lee  case  is  hardly  auttiority 
for  the  proposition  for  which  counsel  con- 
tends. That  was  a  case  growing  out  of  the 
alleged  negligence  of  defendant's  chauffeur  in 
operating  an  automobile,  and  a  Judgment  for 
plaintiff  was  reversed  because  the  trial  court 
permitted  counsel  for  plaintiff,  on  cross-ex- 
amination of  defendant,  to  ask  him  if  he  had 
not  told  plaintiff  that  he  was  insured  against 
such  accidents,  and  required  him  to  answer 
the  question,  over  objection  by  his  counsel 

C3]  But  it  is  insisted  that  the  foregoh]^ 
assignment  is  not  entitled  to  consideration,  for 
the  reason  that  it  was  not  embodied  in  a  spe- 
cial bill  of  exceptions,  nor  particularly  called 
to  the  trial  court's  attention  in  the  motion  to 
set  aside  the  verdict  We  have  already  said 
that  exceptions  were  noted  at  the  time^  and 
they  appear  in  the  transcript  of  the  evidence 
which  is  made  a  part  of  the  record  by  a  general 
bill  of  exceptions.  The  exceptions  thus  not- 
ed are  thereby  made  a  part  of  the  record,  and 
our  attention  is  particularly  called  to  them 
in  the  brief  of  counsel  for  plaintiff  in  error. 
The  motion  for  a  new  trial  also  states  that 
one  of  the  grounds  was  the  admission  of  im- 
proper evidence,  although  the  Objectionable 
evidence  is  not  therein  pointed  out;  and  it 
is  also  made  one  of  the  assignments  in  de- 
fendant's petition  for  writ  of  error.  This, 
under  former  ruling,  is  aufflcient  The  error 
being  particularly  called  to  our  attention  in 
the  the  manner  indicated,  it  was  not  neces- 
sary that  the  objectionable  testimony  should 
have  been  embodied  in  a  special  bill  of  excep- 
tions, or  that  it  should  have  been  specially 
pointed  out  as  a  ground  of  defendant's  mo- 
tion to  set  aside  the  verdict,  in  order  to  en- 
title it  to  the  benefit  of  the  error  in  this  court 
Kay  V.  Gla^e  Creek  &  Raleigh  R.  Co.,  47  W. 
Va.  467,  35  S.  B.  973;  FuUer  ▼.  Margaret 
Mining  Ck>.,  64  W.  Va.  437,  63  S.  E.  206;  and 
Wright  V.  Ridgely,  67  W.  Va.  319,  67  a  EL 
787.  Mr.  French's  testimony  was  objectiona- 
ble on  the  further  gpround  that  it  was  hear- 
say, and  not  the  best  evidence. 

[4]  Complaint  is  made  that  the  court  erro- 
neously excluded  the  testimony  of  George  S. 
Hill.  His  testimony  related  to  negotiations 
had  between  plaintiff  and  himself,  as  agent 
for  the  defendant  company,  which  resulted  in 
the  making  of  a  certain  oral  agreement  for  a 
right  of  way  for  an  electric  line  over  plain- 
tiff's land.  He  said  plaintiff  afterwards  broke 
the  agreement,  and  in  order  to  avoid  the  de- 
lay incident  to  condemnation  proceedings, 
and  because  of  a  slight  alteration  he  found 
it  necessary  to  make  in  the  location  of  the 
line,  he  was  compelled  to  pay  plaintiff  a  very 
mudx  larger  sum  of  money  for  the  right  of 
way  than  had  previously  been  agreed  on. 
This  testimony  did  not  have  the  slightest 
bearing  on  the  issues  involved,  and  was  very 
properly  excluded. 

[6]  It  la  also  assigned  as  error  that  the 
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court  Improperly  overmled  defendant's  mo- 
tion to  set  aside  the  verdict,  on  the  ground 
that  It  was  contrary  to  the  law  and  the  evi- 
dence, and  is  not  supported  by  the  evidence. 
Having  reached  the  conclusion  to  reverse  the 
Judgment  and  award  a  new  trial  for  the  er- 
ror already  pointed  out,  we  will  not  discuss 
the  evidence,  further  than  to  say  that  we 
think  there  is  sufficient  evidence  to  support 
the  finding  of  the  jury,  both  on  the  question 
of  defendant's  negligence  and  the  question  of 
its  ownership  and  control  of  the  electric  wire 
causing  plaintiff's  injury.  Although  there  is 
no  direct  evidence  proving  defendant's  owner- 
ship and  control  of  the  wire,  the  Jury  could 
very  reasonably  infer  that  it  did,  from  all  the 
evidence  bearing  on  that  question.  The  writ- 
ten contract  of  its  purchase  from  the  Poca- 
bontas  Light  &  Water  €k>mpany  of  the  power 
and  light  plant  and  lighting  system  was  in- 
troduced as  evidence.  Gtme,  it  does  not  men- 
tion the  particular  wire.  It  was  a  part  of 
the  electric  lighting  system,  and,  not  being 
specially  excepted,  it  may  well  be  inferred 
that  it  was  intended  to  be  and  was  included 
under  the  general  terms  descriptive  .of  the 
property  purchased. 

[I]  The  allegations  in  the  dedaratlon  that 
plaintiff  received  the  electric  shock  bj  reason 
of  the  charged  telephone  wire  coming  in  con- 
tact with  his  foot  or  ankle  does  not  render 
objectionable  the  evidence  tending  to  prove 
that  he  may  have  been  injured  by  its  contact 
with  some  other  part  of  his  body.     That  would 
not  CMistitute  a  material  variance  between 
the  allegation  and  the  proof.    Hanley  v.  W. 
Va.  C.  &  P.  Ry.  Co.,  59  W.  Va.  419,  63  S.  B. 
€25.    The  material  questions  are:    (1)  Was  he 
injured  by  means  of  the  wire?    (2)  Was  de- 
fendant's negligence   the   proximate   cause 
thereof?    or  (3)  Was  plaintiff  himself  guilty 
of  contributory  negligence?   AU  of  these  were 
facts  for  Jury  determination.    Even  though 
plaintiff  knew  of  the  danger,  it  was  for  the 
Jury  to  say  whether  he  was  negligent  in  try- 
ing to  release  Morrison  from  the  wire.     If 
they  b^ieved,  from  the  evidence  and  the  cir- 
camstances  of  the  case,  that  he  did  what  an 
ordinarily  prudent  man  would  have  done  in 
the  premises,  then  it  was  their  duty  to  find 
that  he  was  not  guilty  of  negligence.  If  he  sub- 
jected himself  knowingly  to  a  grave  danger, 
he  did  so  to  save  human  life.    It  was  a  hu- 
mane and  heroic  act,  and  he  should  not  light- 
ly be  held  guilty  of  negligence  in  perform- 
ing it. 

[7]  If  the  defendant  owned  and  controlled 
the^  electric  wire,  and  pennitted  the  broken 
telephone  wire  to  fall  across  it  and  remain 
in  that  condition,  on  the  public  highway,  for 
an  unreasonable  length  of  time,  it  was  guilty 
of  negligence,  even  though  it  did  not  own  the 
telephone  wire.  Morrison  v.  Appalachian 
Poinrer  Co.,  84  8.  B.  506,  decided  at  the  pres- 
ent term,  and  cases  therein  cited. 

The  giving  of  plaintiff's  instruction  No.  1 
is  assigned  as  error.    It  assumes  no  f^ct  as 


true,  and,  we  think,  fairly  submits  to  the  Jury 
the  question  of  defendant's  negligence,  as 
well  as*  the  question  of  plaintiff's  contribu- 
tory negligence,  both  of  which  in  view  of  the 
conflicting  evidence,  were  mixed  questions  of 
law  and  fiict  for  their  determination. 

Another  assignment  is  that  the  court  im- 
properly refused  to  give  defendant's  instruc- 
tions Nob.  1  and  7.  This  assignment  is  not 
well  taken.  No.  1  was  a  peremptory  instruc- 
tion to  find  for  the  defendant,  and,  of  course, 
was  property  refused.  No.  7  would  have  told 
the  Jury  that,  if  they  believed  from  the  evi- 
dence the  wire  in  question  was  not  owned  by 
defendant,  but  was  owned  and  controlled  by 
the  Pocahontas  Light  &  Water  Company  or  the 
Pocahontas  Consolidated  Collieries  Company, 
on  May  1,  1912,  the  day  of  the  accident,  they 
should  find  for  the  defendant.  This  instruction 
was  properly  refused,  because  the  same  point 
was  practically  covered  by  instructicHis  Nos.  3, 
6,  and  9^  given  at  request  of  defendant  The 
law  concerning  defendant's  theory  of  the 
case  was  fairly  and  fully  presented  to  the 
Jury  by  instructions  given  upon  its  request, 
and  there  appears  to  be  no  error  in  respect 
to  the  giving  of  instructions  for  plaintiff,  or 
the  refusal  to  give  instructions  for  defendant 

For  the  error  in '  permitting  the  testimony 
of  witness  French,  respecting  indemnity  in- 
surance carried  by  .defendant,  to  go  to  the 
Jury,  the  Judgment  will  have  to  be  reversed, 
and  a  new  trial  awarded. 


(75  W.  Va.  686) 
GRIFFITH  V.  AMERICAN  OOAIi  CO. 

(No.  2785.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  23,  1915.) 

(8yUahu$  hy  the  Court,) 

1.  Master  and  Sebvant  ^=s»258— Injubt  to 
Servant— Complaint— Negligence  —  Bh- 
plotment  op  infant. 

A  coant  in  a  declaration  for  personal  inju- 
ries based  on  negligence  in  employing  a  boy  un- 
der fourteen  years  of  age  in  a  coal  mine,  in- 
hibited by  statute,  is  not  bad  on  demurrer,  for 
failure  to  allege  in  terms  that  such  illegal  em- 
ployment was  the  natural  and  proximate  cause 
of  plain tilTs  injuries.     It  is  prima  facie  negli- 

genee  to  so  employ  an  Infant  within  the  pro- 
ibited  age. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Out  Dig.  f|  452-154;  Dec  Dig.  ^s> 
25a] 

2.  Evidence  ^=»359— Admissibilxtt— X-Rat 
Radiograph. 

X-ray  radiograph  or  shadow  pictures  are 
admissible  in  evidence  when  shown  to  have  been 
made  with  trustworthy  instruments,  and  prop- 
erly taken,  in  cgnnection  with  the  evidence  of 
witnesRes  expert  in  the  use  of  such  instruments 
and  skilled  in  making,  reading  and  interpreting 
such  pictures. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1509-1512;    Dec.  Dig.  <8=»369.j 

8.  Damages  ^s»216— Personal  In jncnsiEs— In- 
structions —  Decseased  Earning  Capao- 

ITT. 

PlaintifiTs  instructioti  to  the  Jurv,  number 
I,  on  the  theory  of  permanent  injuries,  bodily 


or  other  cases  •«•  same  topic  and  KBT-NUMBBR  In  all  Key-Nsmkered  DIgeste  aad  Indexes 
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pain  and  suffering  endured  by  him,  and  likely 
to  be  endured,  and  disfigurement,  and  on  the 
theory  of  decreased  earning  capacity  due  to  such 

Sermanent  injuries,  is  not  bad  for  lack  of  evi- 
ence  justifying  the  same,  nor  as  authorizing  the 
juiy  to  include  in  their  verdict  damages  for  de- 
creased earning  capacity  during  plaintiflTs  mi- 
nority, said  instruction  in  terms  limiting  all 
damages  on  account  of  decreased  earning  capac- 
ity to  a  time  after  plaintiff  shall  have  reached 
his  majority. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §|  548-I556;   Dec.  Dig.  «=»216.] 

4.  Trial  ^=»258  —  Instructions  —  loNOBixfo 
Issues. 

On  the  trial  of  such  an  action  an  instruc- 
tion to  the  jury  proposed  by  defendant,  ignor- 
ing plaintiflTs  theory,  supported  by  sufficient  ev- 
idence, that  at  the  time  of  his  employment  and 
injuries  he  was  an  infant  under  fourteen  years, 
and  his  employment  illegal  and  negligent,  is 
properly  rejected. 

PEjd.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  If  6ia-«23 :   Dec.  Dig.  ^=:»253.] 

5.  Master  and  Servant  ^s»2d0— Injury  to 
Infant  Emplot^  —  Contributory  Negli- 
gence. 

To  sustain  the  defense  of  contributory  neg- 
ligence in  such  cases,  it  must  be  shown  not  only 
that  the  infant  employ^  had  capacity  to  under- 
stand and  appreciate  his  instructions  and  warn- 
ing against  ue  dangers  incident  to  his  unlaw- 
ful employment,  but  that  he  in  fact  did  under- 
stand them,  and  that  his  supposed  negligent  act 
was  not  such  as  the  statute  was  intended  to  pro- 
vide against,  but  also  that  he  was  possessed  of 
such  unusual  wisdom  and  sagacity  as  to  take 
him  out  of  the  class  of  youths  under  fourteen 
years  which  the  statute  was  intended  to  pro- 
tect; and  instructions  proposed  by  defendant 
in  this  case  propounding  a  different  rule  of 
liability  were  properly  rejected. 

[£^.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  |  412;   Dec  Dig.  ^=>230.] 

6.  Trial  ^s»352— Special  Interrogatories. 

So  also  special  interrogatories  proposed  by 
defendant  in  this  case,  assuming  certain  facts, 
but  not  comprehending  all  other  facts  necessary 
to  constitute  a  complete  defense  of  contributory 
negligence,  were  properly  denied. 

gCd.  Note.— For  other  cases,  see  Trial,  Cent 
.  ff  840-842,  844,  845;   Dec.  Dig.  <d=»352.] 

7.  BviDBNCB  ^s»35K  — Date  or  Birth  — Ac- 
count Books— Testimony  of  Physician. 

On  the  trial  of  such  action  the  account 
books  or  other  books  of  a  practicing  physician 
or  surgeon,  containing  entries  regularly  made  in 
due  course  of  business,  and  who  attended  the 
mother  at  the  birth  of  her  child,  and  the  oral 
evidence  of  such  practitioner  verifying  such 
record,  are  legal  and  competent  evidence  to  go 
to  the  jury  on  the  question  of  the  date  of  the 
birth  of  such  infant  employ^. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §i  1444,  1484-1491;  Dec  Dig.  <$=» 
855.] 

8.  New  Trial  ^=s»108  —  Qrounds  —  Newly 
Discovered  Evidence. 

The  discovery  of  such  lepral  and  competent 
evidence  after  the  trial  of  this  case^  considered 
in  connection  with  other  evidence  ofltered  on  the 
motion  of  defendant  for  a  new  trtal,  and  con- 
sidered also  in  connection  with  the  evidence  ad- 
duced on  the  trial,  and  the  proof  of  due  and 
reasonable  diligence  on  the  part  of  defendant  to 
discover  such  new  evidence,  as  shown  by  the 
record,  constituted  good  ground  for  setting  aside 
the  verdict  and  awarding  defendant  a  new  trial. 
[E5d.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  ||  226,  227;   Dec.  Dig.  <d=>108.] 


Error  to  Circuit  Conrt,  Mercer  County. 

Action  by  Perry  Griffith,  an  Infant,  etc., 
against  the  American  Coal  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Stokes  &  Sale,  of  Welch,  and  Lawson  Wor- 
rell, of  NorthforlL,  for  plaintiff  in  error.  A 
W.  Reynolds,  of  Princeton,  and  Sanders  & 
Crockett,  of  Bluefield,  for  defendant  in  error. 

MILLER,  J.  Writ  of  error  by  plaintiff  to 
the  Judgment  of  the  circuit  court  of  Mercer 
County,  setting  aside  the  verdict  of  the  Jury 
and  awarding  defendant  a  new  trial. 

The  Judgment  complained  of  shows  defend- 
ant's motion  was  based  on  numerous  grounds, 
but  that  the  sole  ground  on  which  the  new 
trial  was  awarded  was  that  of  newly  discov- 
ered evidence.  In  this  court  defendant  re- 
lies on  all  errors  as^gned.  Plaintiff  in  error 
challenges  the  correctness  of  the  Judgment 
based  on  newly  discovered  evidence,  and  in- 
sists that  the  trial  court  committed  no  error 
in  its  other  rulings.  We  will  first  consider 
and  dispose  of  defendant's  points  of  error, 
and  leaving  to  be  considered  lastly  the  ground 
of  newly  discovered  evidence  challenged  by 
plaintiff  .and  relied  on  for  reversal. 

First,  that  the  court  should  have  sustained 
the  demurrer  to  the  declaration  and  to  each 
count  thereof.  Plaintiff  was  employed  as  a 
trapper  in  defendant's  .coal  mine.  The  dec- 
laration is  in  four  counts.  In  brief,  the  first 
count  charges  negligence  in  the  employment 
of  plaintiff,  a  boy  under  fourteen  years  of 
age,  in  violation  of  the  statute;  the  second, 
that  when  employed  and  at  the  time  of  his 
injuries  plaintiff  was  an  inexperienced  in- 
fant, and  was  negligently  placed  at  a  danger- 
ous place  of  work  without  proper  instruc- 
tions; the  third,  that  after  being  so  employed 
as  charged  in  the  second  count,  he  was  takoi 
from  the  first  place  of  employment  and  put 
at  another  and  more  dangerous  one  without 
any  instructions;  and  the  fourth,  that  defend- 
ant did  not  use  reasonable  care  and  diligence 
in  providing  plaintiff  with  a  reascmably  safe 
appliance,  namely,  a  certain  door  at  which 
he  was  placed  to  work. 

[1]  On  this  hearing  no  defects  are  pointed 
out  in  the  second,  third  and  fourth  counts, 
and  we  perceive  none.  But  the  sufficiency  of 
the  first  count,  on  which  alone,  it  is  contend- 
ed, the  verdict  could  stand,  is  challenged.  It 
is  said  that  notwithstanding  the  statute  pro- 
hibits the  employment  in  a  coal  mine  of  a 
boy  under  fourteen  years  of  age,  such  em- 
ployment is  not  per  se  negligence,  and  that 
upon  the  principles  of  Norman  v.  Virginia- 
Pocahontas  Coal  Co.,  68  W.  Va.  405,  69  S.  E. 
857,  31  L.  R.  A.  (N.  S.)  604,  and  Dickinson  v. 
Stuart  Colliery  Co.,  71  W.  Va.  325,  76  S.  R 
654,  43  L.  R.  A.  (N.  S.)  335,  it  is  not  sufficient 
simply  to  allege  employment  in  violation  of 
the  statute;    but  that  it  should  also  be   al- 
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leged  and  proven  that  sncli  violation  of  the* 
statute  was  the  natural  and  proximate  cause 
of  the  injury  complained  of.  We  think  the 
count  good.  One  substantially  like  it  was 
approved  in  Daniel  v.  Big  Sandy  Coal  &  Coke 
Co.,  68  W.  Va.  490,  69  S.  B.  993.  Moreover, 
this  count,  among  other  things,  alleges  that 
plaintiff  in  the  due  course  of  his  employment 
was  permitted  to  work  in  a  dangerous  and 
hazardous  place,  and  was  struck  by  a  certain 
door  in  the  mine  and  as  a  result  was  mashed, 
injured  internally  and  otherwise.  While 
there  is  no  allegation  in  terms  that  such 
illegal  employment  was  the  natural  and  prox- 
imate cause  of  plaintiff's  injuries,  yet  enough 
is  alleged  to  show  that  the  dangerous  char- 
acter and  places  of  the  work  were  those 
against  which  the  statute  was  intended  to 
protect  plaintiff,  rendering  such  breach  of 
the  statute  plainly  the  proximate  cause  of 
his  injuries.  We  must  overrule  the  point  of 
error. 

[2]  The  second  point  is  that  the  court  erred 
in  admitting  the  X-ray  radiograph  or  shadow 
picture  of  plaintiff's  body  made  by  Dr.  B.  T. 
Brady,  May  13, 1914,  and  in  connection  there- 
with his  oral  evidence  as  to  what  the  radio- 
graph showed,  and  particularly  his  opinion 
evidence  as  to  the  extent  of  plaintiff's  in- 
juries, the  basis  of  such  opinion  not  having 
been  properly  laid.    It  is  said  that  witness 
knew  nothing  of  the  injury  except  what  he 
could  read  from  the  radiograph,  and  that  it 
was  not  shown  to  have  been  properly  taken, 
and  not  shown  to  be  correct;    that  to  make 
either  picture  or  evidence  admissible  witness' 
knowledge  must  be  shown,  and  that  the  in- 
strument used  in  making  the  picture  was 
trustworthy  and  the  picture  properly  taken. 
The  authorities  cited  and  relied  on  for  the 
general  proposition  covered  by  the  objection 
and  for  its  application  to  the  facts  in  the  case 
at  bar  are  1  Wigmore  on  Evidence,  section 
795;  22  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  775; 
JSlectric  Railroad  Co.  v.  Spence,  218  lU.  220, 
72  N.  B.  796,  104  Am.  St.  Rep.  213 ;   Chicago 
City  Ry.  Co.  v.  Smith,  226  111.  178,  80  N.  B. 
716;  City  of  Geneva  v.  Burnett,  65  Neb.  464, 
91  N.  W.  275,  58  L.  R.  A  287,  101  Am.  St. 
Rep.  628;  Carlson  v.  Benton,  66  Neb.  486,  92 
N.  W.  600,  1  Ann.  Cas.  159. 

The  evidence  of  Dr.  Brady  shows  him  to 
be  not  only  a  physician  of  learning  and  of 
long  and  varied  experience,  but  also  that  he 
is  an  expert  in  the  use  of  X-ray  machines, 
and  in  the  making  and  interpreting  of  radio- 
graph or  X-ray  pictures;  and,  moreover,  that 
Ills  machine  used  In  making  the  picture  in- 
troduced in  evidence  and  interpreted  by  him 
'waa  one  of  the  best  machines  made;  that 
at  the  time  he  took  the  picture  the  machine 
w^aa  working  aatUfactorilVf  and  that  the  pic- 
tore  was  taken  under  proper  circumstances 
and  conditions  of  the  plaintiff's  body  to 
make  an  accurate  picture,  and  witness  swore 
positively  that  the  picture  represented  cor- 
rectly the  pelvis  and  pelvic  region  of  plain- 


tiff's body  at  the  time  It  was  taken,  and  that 
in  taking  the  picture  the  instrument  was 
placed  at  a  proper  angle  to  show  the  ilium 
and  the  portion  of  the  pelvis  of  plaintiff.  He 
was  asked  by  the  court: 

"Q.  What  was  the  condition  of  the  ligbt,  Doc- 
tor, at  the  time?  A.  I  have  already  stated, 
Judge,  that  the  light  was  wor^/if&g  perfectly 
satisfactorily.  That  means  there  was  no  devia- 
tion—no change." 

True,  other  expert  physicians  undertook 
to  interpret  the  picture  differently  from  Dr. 
Brady  and  gave  evidence  of  the  external 
appearances  of  plaintiff's  body,  and  the  phys- 
ical tests  to  which  they  subjected  him,  tending 
to  contradict  Dr.  Brady.  But  these  con- 
flicts were  all  for  the  jury  to  weigh  and  con- 
sider in  reaching  their  verdict  We  find  no 
error  in  the  rulings  of  the  court  on  this  evi- 
dence, and  must  negative  the  point. 

The  third  point  is  that  the  court  misdirect- 
ed the  Jury  by  plaintiff's  instructions  num- 
bered 1,  2,  3,  4  and  6,  and  particularly  num- 
ber 1.  Respecting  number  1,  covering,  (a) 
the  question  of  the  plaintifTs  permanent  In- 
Jury,  (b)  bodily  pain,  suffering  and  mental 
anguish  endured,  or  that  must  necessarily  be 
endured  in  the  future  as  a  result  of  plain- 
tiff's injuries,  (c)  respecting  plaintiff's  earn- 
ing capacity,  and  in  not  limiting  his  recovery 
on  that  account  to  a  time  subsequent  to  reach- 
ing his  majority,  and  (d)  covering  the  ques- 
tion of  any  disfigurement  of  plaintifTs  per- 
son and  injury  to  his  health  due  to  his  al- 
leged injuries.  The  objection  to  this  instruc- 
tion is  that  there  was  no  sufficient  evidence 
on  which  to  base  such  an  instruction,  and 
that  an  infant  is  not  entitied  to  his  earnings 
during  his  minority.  Citing  for  the  latter 
proposition,  Comer  v.  Bitter  Lumber  Co.,  69 
W.  Va.  688,  63  S.  E.  906,  6  L.  R.  A.  (N.  S.) 
552,  8  Ann.  Cas.  1106,  syL  2. 

[3]  We  have  carefully  read  and  considered 
the  evidence  on  all  these  points  and  cannot 
agree  with  counsel  that  it  did  not  warrant  the 
instruction.  We  are  not  passing  on  the 
weight  and  sufficiency  of  the  evidence;  but 
in  our  opinion  it  Justified  the  instruction  on 
the  question  of  the  permanency  of  the  injury, 
the  bodil^  pain  and  suffering  endured,. and 
likely  to  be  endured  by  plaintiff,  and  his 
disfigurement  And  on  the  question  of  plain- 
tiff's earning  capacity  during  his  minority 
the  instruction  plainly  excludes  all  such 
earnings.  It  says  that  in  estimating  the 
damages  the  Jury  may  consider  "whether  or 
not  the  injury  is  permanent  and  will  impair 
the  future  earning  capacity  of  Perry  Griffith 
after  he  becomes  of  age"  The  ];>oints  made 
as  to  instructions  numbered  2,  3,  4  and  6, 
are  not  urged.  We  see  no  error  in  them, 
and  so  we  deny  the  third  proposition  in  Its 
entirety. 

[4]  The  fourth  point  or  proposition  urged 
is,  that  the  court  erred  in  rejecting  defend- 
ant's instructions  numbered  5,  7,  8  &nd  10. 
We  have  examined  all  these  instructions.  As 
did  instruction  number  1,  rejected*  la  Hona- 
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ker  V.  Coal  Co.,  71  W.  Va.  177,  76  S.  E.  180, 
Dumber  6,  ignores  plaintiff's  theory  that  at 
the  time  of  his  injuries  he  was  under  four- 
teen years  of  age.  His  employment  was  pri- 
ma facie  negligence.  This  omission  renders 
the  instructions  bad.  Honaker  v.  Coal  Co.; 
Norman  v.  Virginia-Pocahontas  Coal|  Co.; 
Daniel  v.  Big  Sandy  Coal  &  Coke  Co.,  supra ; 
Burke  v.  Big  Sandy  Coal  &  Coke  Co.,  68  W.  Va. 
421,  69  S.  E.  992.  It  is  not  enough  to  relieve 
the  master  from  civil  liability  that  an  infant 
employ^  be  instructed  and  have  capacity 
to  understand  instructions.  It  must  appear 
that  he  did  understand,  and  that  the  dangers 
to  which  the  instructions  related,  and  which 
were  responsible  for  his  injuries,  were  not  of 
the  kind  against  which  the  statute  was  in- 
tended to  protect  him,  or  that  he  was  a  youth 
possessing  such    unusual   or   extraordinary 

wisdom  and  sagacity  as  to  be  competent  to 
fuUy  appreciate  and  guard  against  the  dan- 
gers, and  that  because  of  his  careful  instruct 
tion,  unusual  experience  and  precocity  he  did 
appreciate  them,  and  by  his  own  negligence 
contributed  to  his  injuries,  denying  him  right 
of  recovery.  Such  we  understand  to  be  the 
law  as  enunciated  iq  our  decisions. 

[S]  With  respect  to  defendant's  instruc- 
tions numbered  7  and  8,  they  both,  as  does 
instruction  number  5,  ignore  the  requirements 
that  plaintiff  must  not  only  have  capacity  to 
understand  and  appreciate  his  instructions, 
but  that  he  in  fact  did  understand  them,  and 
that  his  supposed  negligent  act,  absence  from 
his  place  of  duty,  in  the  eighth  instruction, 
was  not  such  act  as  must  have  been  reason- 
ably anticipated  by  defendant  as  the  probable 
consequence  of  his  violation  of  the  statute. 
Nor  do  these  instructions  cover  the  element 
noted  with  respect  to  the  fifth  instruction, 
that  the  infant  servant  must  be  possessed  of 
unusual  wisdom  and  sagacity  to  take  him  out 
of  the  class  of  youths  under  fourteen  years 
of  age,  which  the  statute  was  intended  to  pro- 
tect So  we  think  these  instructions  were 
properly  rejected. 

The  tenth  instruction  was  bad  because  it 
told  the  Jury  plaintiff  could  not  recover  on 
account  of  the  matters  pleaded  in  the  first 
count.  Of  course  IC  we  are  right  in  our  con- 
clusions on  the  demurrer  to  that  count,  this 
instruction  was  properly  rejected. 

[6]  The  fifth  point  or  proposition  of  coun- 
sel is,  that  the  court  below  erroneously  reject- 
ed special  interrogatories  to  the  Jury  num- 
bered 2  and  3  as  proposed.  These  interroga- 
tories were  intended  to  cover  findings  on  the 
facts  assumed  in  defendant's  instructions 
numbered  7  and  8,  and  which  would  have 
been  indecisive  and  not  comprehensive  of 
other  facts  necessary  to  constitute  a  complete 
defense  to  the  action,  so  we  think  these  in- 
terrogatories were  properly  rejected. 

The  sixth  x)oint  or  proposition  is,  that  the 
f  erdict  was  excessive,  and  properly  set  aside 
on  that  ground.  We  cannot  agree  with  coun- 
sel on  this  proposition,  and  likewise  deny  it 

[7]  The  last  or  seventh  point  or  proposi- 


tion is,  that  the  verdict  was  properly  set  aside 
on  the  ground  of  newly  discovered  evidence. 
This  proposition  is  denied  by  plaintiff  below, 
plaintiff  In  error,  and  is  telied  upon  as 
ground  for  reversal,  and  as  already  noted, 
it  was  the  only  ground  upon  which  the  court 
sustained  defendant's  motion  to  set  aside  the 
verdict  and  grant  it  a  new  trial.  Hie  evi- 
dence referred  to  and  relied  upon  was  that 
of  Dr.  John  P.  Haller,  to  the  effect  that  on 
July  10,  1899,  he  had  delivered  Mrs.  Caleb 
Grifllth,  plaintiff's  mother,  of  a  male  <diild, 
at  the  hour  of  5K)6  A.  M.,  and  in  corrobora- 
tion of  this  fact  he  produced  and  defendant 
was  permitted  to  introduce  in  evidence  a 
book  of  entries,  referred  to  by  him  as  his 
obstetrical  book,  in  which  witness  swore  he 
and  his  assistants  entered  all  cases  in  ob- 
stetrics attended  by  them.  This  book  shows 
the  entry,  in  chronological  order,  of  many 
cases  of  obstetrics,  and  Dr.  Haller  swears 
positively  that  he  could  not  possibly  be  mis- 
taken about  the  fact  that  Mrs.  Qrifilth  did 
give  birth  to  a  male  child  on  the  day  and 
hour  recorded  in  his  book.  Mrs.  Griffith,  the 
mother  of  plaintiff,  had  sworn  positively  on 
the  trial  that  plaintiff  was  bom  July  10, 1900, 
and  made  reference  to  some  memorandum 
book,  which  she  said  had  been  kept  by  her, 
and  in  which  she  had  recorded  not  only  the 
date  of  plaintiff's  birth,  but  of  herself,  hus- 
band, and  other  children,  also  the  day  and 
month  in  her  record  is  the  same  as  in  the 
record  kept  by  Dr.  Haller,  as  will  be  noted. 
The  difference  is  in  the  year;  the  doctor's 
record  showing  1899,  her  record  and  evidence 
tending  to  show  the  year  1900.  If  the  doc- 
tor's record  be  correct  and  be  the  record  of 
the  birth  of  plaintiff,  plaintiff  was  over  four- 
teen years  of  age  at  the  time  of  his  employ- 
ment, and  of  the  injury  complained  of.  The 
actual  fact  of  the  date  of  plaintiff's  birth, 
therefore,  is  a  most  important  one.  Mrs. 
Griffith's  record  is  shown  to  have  been  made 
in  pencil ;  she  does  not  pretend  it  was  made 
immediately  at  the  date  of  plaintifTs  birth, 
but  she  says  it  was  made  soon  after  he  was 
bom.  The  record  of  Mrs.  Griffith  was  not 
made  in  any  Bible.  She  said  she  had  no 
Bible  in  which  to  make  the  entry. 

The  place  of  plaintiff's  birth  was  first  dis- 
closed to  defendant,  so  defendant's  witness- 
es say,  by  the  evidence  of  Mr.  and  Mrs.  Grif- 
fith given  on  the  trial.  Defendant  proved 
by  witnesses  on  the  trial,  and  particularly 
by  J.  Tracy  Walker,  superintendent,  that 
at  the  time  of  plaintiff's  employment,  he  and 
his  mother  and  father  had  represented  him 
to  be  over  fourteen  years  of  age,  and  tbat 
defendant  was  surprised  by  their  evidence 
to  the  contrary  given  on  the  triaL  And  It 
was  proven  by  the  witness  Walker,  superin- 
tendent, who  had  charge  of  gathering  wit- 
nesses and  preparing  the  case  for  trial,  that 
he  had  pursued  all  the  avenues  of  inquiry 
known  to  him  to  ascertain  the  age  of  plain- 
tiff, had  found  witnesses,  and  had  had  tbem 
summoned  to  testi^  to  plaintiff's  dedara* 
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tlons  beforehand,  that  he  was  f6Yirteen  or 
fifteen  years  old,  and  knowing  as  he  said 
he  did  that  plaintiff  and  his  father  and  moth- 
er, at  the  time  of  his  employment,  had  rep- 
resented him  to  be  over  fourteen  years  of 
age,  he  had  no  idea  they  would  attempt  to 
prove  the  contrary,  or  that  the  case  wonld 
tnm  on  that  questioh.  He  admits  that  he 
made  no  inquiry  of  Mr.  and  Mrs.  Griffith  as 
to  the  place  of  plaintiff's  birth;  that  this 
fact  cropped  out  on  their  examination  at  the 
trial,  and  that  as  soon  as  convenient, -after 
learning  the  place  of  his  birth,  he  sent  a 
messenger  into  the  country  where  plaintiff 
was  bom  and  found  Dr.  Haller  and  his  rec- 
ord introduced  in  evidence  on  defendant's 
motion  for  a  new  trial.  Witness  says  that 
If  it  had  occurred  to  him  to  make  inquiry 
of  Mr.  anid  Mr&  Griffith  before  the  trial  he 
felt  sure  they  would  not  have  disclosed  any 
fact  or  aided  him  in  obtaining  evidence  for 
the  defense,  and  that  he  did  not  think  he 
could  have  been  reasonably  expected  to  pur- 
sue that  avenue  of  inquiry. 

£8]  It  is  contended,  however,  on  behalf  of 
plaintiff  in  error  that  the  evidence  on  the 
motion  for  a  new  trial  was  not  such  as  to 
warrant  the  court  In  setting  aside  the  ver- 
dict and  awarding  a  new  trial.  We  may 
say  In  this  connection  that  there  was  no  evi- 
dence  offered  by  plaintiff  in  error  on  the  mo- 
tion for  a  new  trial  to  show  that  Mr&  Grif- 
fith had  been  delivered  of  a  male  child  on 
July  10th,  1899,  according  to  Dr.  Haller's 
record,  and  also  of  another  male  chUd,  the 
plaintiff,  upon  July  10, 1900.  The  contention 
is  and  was  that  the  doctor's  evidence  and 
record  are  in  error,  and  it  is  a  concessum 
that  the  evidence  of  the  witnesses  on  both 
sides  of  this  controversy  relate  to  the  birth 
of  the  plaintiff,  and  not  some  other  male 
child  born  to  Mrs.  Griffith. 

But  it  is  affirmed  that  this  newly  discov- 
ered evidence  is  not  competent  to  set  aside 
the  verdict;  that  though  discovered  since 
the  trial,  due  diligence  to  secure  It  before  ver- 
dict is  not  shown;  that  though  material  the 
evidence  is  merely  cumulative  and  corrobora- 
tive; that  if  Introduced  it  is  not  such  as 
ought  to  produce  an  opposite  result  on  an- 
other trial,  and  that  its  sole  object  is  to  dis- 
credit or  Impeach  witnesses  on  the  opposite 
side.  That  newly  discovered  evidence  must 
be  competent  in  the  particulars  referred  to 
is  the  well  settled  law  of  our  decisions.  Stew- 
art V.  Doak  Bros.,  58  W.  Va.  172,  52  S.  E. 
95;  Goshom  v.  Wheeling  Mold  &  Foundry 
Co.,  65  W.  Va.  250,  64  S.  B.  22 ;  Carder  v. 
Bank,  34  W.  Va.  38,  11  S.  E.  716 ;  Halstead 
▼.  Horton,  88  W.  Va.  727,  18  S.  E.  953. 

We  are  of  opinion,  however,  that  reason- 
able diligence  to  procure  evidence  on  the  dis- 
puted facts  was  shown.  We  have  no  such 
ease  presented  here  as  was  presented  In 
Jacobs  V.  Williams,  67  W.  Va.  377,  67  S.  B. 
1113.  We  are  disposed  to  hold  that  defend- 
ant brought  Itself  reasonably  within  the  rule 
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stated  in  the  sixth  point  of  the  syllabus  of 
that  case.  It  is  practically  conceded  that 
the  evidence  of  Dr.  Haller  and  his  record 
book  are  very  material,  and  certainly  this 
evidence  is  not  merely  cumulative  or  cor- 
roborative of  other  evidence  introduced  by 
defendant  Defendant  introduced  no  evi- 
dence of  this  class  or  character.  Its  only  evi- 
dence on  this  subject  was  alleged  previous 
contradictory  statements  by  plaintiff  and  Ms 
parents.  Prior  to  the  trial  defendant  was 
unable  to  obtain  by  the  reasonable  diligence 
employed  positive  record  evidence  as  to  the 
date  of  the  plaintiff's  birth.  The  evidence  of 
Dr.  Haller,  and  his  book  of  entries,  shown 
to  have  been  a  bo<^  of  original  entries,  con- 
stituted under  the  authorities  original  and 
primary  evidence.  1  Wigmore  on  Evidence, 
section  737,  paragraph  2,  page  834;  Id.  sec- 
tion 747;  Id.  section  749.  Such  record  en- 
tries proved  by  the  living  entrant,  constitutes 
not  only  legal  evidence,  but  evidence  of  a 
very  high  class  when  proven  to  have  been 
contemporaneous  with  the  transaction  and 
there  could  have  been  no  motive  to  misrep- 
resent 2  Wigmore  on  E3vidence,  sections 
1526,  1527;  Smith  v.  State  (Tex.  Cr.  App.) 
73  S.  W.  401 ;  Morrow  v.  State,  56  Tex.  Cr. 
R.  510,  120  S.  W.  491 ;  1  Elliott  on  Evidence, 
section  377.  The  case  of  Smith  v.  State, 
supra,  is  directly  in  point  on  the  admissibili- 
ty of  a  physician's  record  on  the  question  of 
the  date  of  birth.  Quoting  frcxn  Greenleaf. 
the  court  in  that  case  said: 

"Where  the  question  was  upon  the  precise 
day  of  a  person's  birth,  the  account  book  of  the 
surgeon  who  attended  his  mother  on  that  occa- 
sion^ and  in  which  his  professional  services  and 
fees  were  charged,  was  held  admissible  in  proof 
of  the  day  of  the  birth." 

And  Morrow  v.  State,  supra,  sixth  point 
of  the  syllabus,  is  directly  in  point  on  the 
proposition  that  the  other  pages  of  a  physi- 
cian's book  and  entries  therein  other  than 
the  particular  one  in  question  are  admissible 
as  bearing  on  the  bona  fides  of  the  particu- 
lar entry  in  question.  So  that  there  can  be 
no  doubt,  we  think,  as  to  the  admissibility 
ot  Dr.  Haller's  evidence  and  his  book  of 
entries.  True,  this  evidence  is  contradictory 
of  plaintifTs  witnesses  on  this  question  of 
plaintiff's  birth,  but  all  newly  discovered  evi- 
dence warranting  a  different  result  on  anoth- 
er trial  would  necessarily  be  evidence  con^ 
travening  some  of  the  evidence  on  the  side 
of  the  prevailing  party.  The  evidence  of  Dr. 
Haller  is  not  contradictory  in  the  sense  that 
it  ought  not  to  be  considered  on  a  motion  for 
a  new  trial.  It  is  in  a  material  sense  sui 
generis,  of  its  own  kind.  Defendant's  other 
evidence  of  prior  and  conflicting  declarations 
by  plaintiff's  witnesses,  was  contradictory  in 
its  character,  and  that  class  of  newly  dis- 
covered evidence  of  course  would  not  be  re- 
celved  to  overthrow  a  verdict 

Another  contention  is  that  the  court  can- 
not say  that  this  newly  discovered  evidence 
ought  to  produce  a  different  result  on  an- 
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other  trial.  But  we  can  say,  and  tbe  conrt 
below  may  have  concluded  that  if  on  the 
new  trial  awarded  the  Jury  should  disbe- 
lieve plaintiff's  witnesses,  and  believe  the  dis- 
interested evidence  of  Dr.  Haller  and  his 
record,  it  ought  to  lead  to  a  different  result, 
and  that  such  would  likely  be  the  legitimate 
effect  thereof,  and  that  it  would  be  decisive 
certainly  on  the  question  of  the  negligence 
alleged  in  employing  a  boy  under  the  age  of 
fourteen  years,  inhibited  by  the  statute. 

Another  point  made  against  the  correctr 
ness  of  the  judgment  is,  that  the  jury  could 
have  reached  the  same  verdict  regardless  of 
the  question  respecting  plaintiff's  age.  Hav- 
ing carefully  examined  the  declaration  and 
each  count  thereof,  and  the  evidence  adduced 
on  the  trial,  and  plaintiff's  instructions  to 
the  jury,  and  the  emphasis  made  in  pleadings, 
evidence  and  instructions,  on  the  proposition 
that  plaintiff  was  under  the  age  of  fourteen, 
we  do  not  think  we  can  say  that  the  jury 
would  Ukely  have  reached  the  same  verdict, 
on  evidence  satisfying  them  that  plaintiff 
was  over  the  age  of  fourteen  years,  and  on 
the  theory  that  the  defendant  had  been  neg- 
ligent respecting  other  duties  owed  by  mas- 
ter to  servant 

Nor  can  we  lose  sight  of  the  fact  in  cases 
of  this  character  that  the  court  when  passing 
upon  a  motion  for  a  new  trial,  has  seen  the 
witnesses  and  their  demeanor  on  the  trial, 
and  was  better  advised  than  an  appellate 
court  could  be  as  to  the  weight  and  credibili- 
ty that  ought  to  be  accorded  to  their  evi- 
dence; nor  that  under  the  rules  laid  down 
in  other  cases,  it  takes  a  stronger  case  to 
reverse  a  judgment  awarding  a  new  trial 
than  one  denying  it. 

For  the  considerations  aforesaid  we  are 
of  opinion  to  affirm  the  Judgment 
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YATES  V.  CROZER  COAL  &  COKE  GO. 

(No.  2405.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  8,  1914.     On  Rehearing, 

March   23,   1915.) 

(Syllahui  hy  the  Court.) 

1.  BiASTEB  AND  Sebvani>-^»260,  261— AonON 
FOB  Injuries  —  SxTFFiciENOT  of  Dbclaba- 

TION. 

A  declaration  in  an  action  for  personal  in- 
juries, sustained  by  an  employ^  in  a  coal 
mine,  is  not  bad  for  failure  to  negative  certain 
defensive  matters,  such  as  fellow  servantcy,  as- 
sumption of  risk,  and  the  like. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f§  844-854;  Dec.  Dig.  «=» 
.200,  261.] 

2.  Appeal  and  Ebbob  ^=:»613— Bill  of  Bz- 
obptions—Cebtificatb— Sufficiency. 

Where  a  bill  of  exceptions  is  signed  by  the 
judge  in  ternr  time  and  made  part  of  the  record 
by  an  order  of  the  court,  no  certificate  by  the 
clerk,  as  when  signed  by  the  judge  in  vacation, 
is  required.    Nor  will  a  mere  clerical  error,  as 


in  a  date,  self  correcting  by  the  record,  vitiate 
such  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  2702-2707 ;   Dec.  Dig.  «=» 

3.  Appeal  and  Bbbob  ^s»1050^Habiclb8S 
Ebbob— Admission  of  B3vidence. 

Though  evidence  be  admitted  bearing  on 
an  issue  not  presented  by  the  pleadings,  yet  if 
it  also  bear  on  another  issue  presented  thereby, 
its  admission  will  not  constitute  reversible  et- 
ror.  Its  application  may  be  limited  when  r^ 
quested  by  instructions  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  1068,  1069,  4153-1167, 
4166;   Dec  Dig.  <8=»1050.] 

4.  Appeal  and  Bbbob  ^s»1058  —  BLabxless 
Ebbob— Rejection  of  Evidbnob. 

Error  in  rejection  of  evidence  folly  cored 
by  the  subsequent  testimony  of  the  witness  ad- 
mitted will  not  justify  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4105,  4200-4204,  4206; 
Dec  Dig.  «=»1058.) 

5.  Mastbb  and  Sebvant  ^s»29&— Injubies  to 
Sebvant— Safe  Place  to  Wobk. 

An  instruction  telling  the  jury  to  find  for 
plaintiff  if  the  agents  of  Uie  defendant  corpora- 
tion failed  to  perform  its  nonassignable  daty 
to  use  reasonable  care  to  furnish  plaintiff  a 
reasonably  safe  place  to  work  is  not  bad  for 
imputing  that  duty  to  agents.  A  corporation 
can  act  only  by  authorized  agents  in  the  per- 
formance of  any  duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S|  114fr4l56,  1158-1160; 
Dec  Dig.  «=s>203.] 

6.  Damages  ^s»216  —  Pbbsonal  Injubieb— 

"COMME  NSUBATB'  '— *  *  COMPENSATOBY. '  * 

An  instruction  authorizing  the  jur;r  to  find 
for  plaintiff  damages  as  they  might  *  think  prop- 
er" cofnmenevr<ite  with  his  injuries,  not  ex- 
ceeding the  sum  sued  for.  is  not  bad  because  of 
the  words  "think  proper.*'  limited  bv  the  wordi 
"commensurate  with  his  injuries,'*  for  such 
damages  would  be  compensatory  merely,  the 
word  "commensurate"  as  used  in  such  an  in- 
struction beinc  the  eqoivalent  of  the  word 
"compensatory." 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  ||  548-655 ;   Dec.  Dig.  «s>216.] 

7.  Damages   ^s»132— Bixoessivb    Daicages- 
Lobs  of  Foot. 

The  verdict  of  the  Jury  in  this  case  is  sop- 
ported  by  the  evidence,  and  should  not  be  set 
aside  as  excesidve,  six  thousand  dollars,  for  loss 
of  a  foot 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  ||  372-385,  396 ;  Dec.  Dig.  «s>182.1 

(Additional  ByUdbue  hy  Editorial  8taf.) 

8.  Damages  ^ss>l5,  87— "PuNinvs  Damages" 

AND     '*COMPENSATOBT     DAMAGES*'     DiSnH- 

GUI8HED. 

"Punitive  damages"  are  damages  recover* 
able  only  where  defendant  has  been  guilty  of 
some  reckless  indifference  to  plaintiff's  righti, 
or  other  wanton  and  willful  neglect  of  doty* 
"Compensatory  damages"  are  damages  propo^ 
tionate  or  equal  in  measure  or  extent  to  plain- 
tiff's injuries. 

[Ed.  Note.— BV)r  other  cases,  see  Damages, 
Cent  Dig.  ||  188*192 ;   Dec.  Dig.  «=s>15,  87. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Punitive  Damages; 
Compensatory  Damages.] 

Error  to  Circuit  Court,  McDowell  Coonty. 
Action  by  W.  A.  Tates  against  the  Croser 
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Goal  &  Coke  Ck>mpaiiy.    Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Anderson,  Strother  &  Hnghes,  of  Welch, 
for  plaintiff  In  error.  Stokes  &  Sale,  of 
Welch,  and  Lawson  Worrell,  of  Northfork, 
for  defendant  in  error. 

MILLER,  J.  Action  by  plaintiff,  for  per- 
sonal injuries  sustained  while  employed  in 
operating  an  electric  motor  in  defendant's 
coal  mine,  due  to  the  alleged  negligence  of 
defendant  in  falling  to  provide  a  reasonably 
safe  track  between  the  drift  mouth  and  the 
motor  house  on  the  outside  of  the  mine. 
Plaintiff  obtained  a  verdict  and  judgment  in 
the  court  below  for  six  thousand  dollars,  in- 
terest and  costs,  and  defendant  has  brought 
that  judgment  to  this  court  for  review  on 
writ  of  error. 

The  first  point  is  that  the  declaration  is 
bad,  not  for  failure  to  aver  affirmatively  the 
relationship  of  master  and  servant,  and  the 
non-assignable  duty  of  defendant  to  provide 
plaintiff  a  reasonably  safe  track  over  which 
to  operate  his  motor,  and  the  breach  of  that 
duty ;  but  for  failure  to  negative  certain  de- 
fensive matters  and  other  matters. 

[1]  We  think  the  declaration  good.  It  con- 
tains averments  sufficient  to  show  relation- 
ship of  master  and  servant,  and  of  duty  of 
the  former  to  the  latter  in  respect  to  a  rea- 
sonably safe  place  to  work,  and  breaches  of 
that  duty.  This,  in  general,  is  all  that  is  re- 
quired. Though  the  alleged  negligence  re- 
late to  employment  in  operating  a  coal  mine, 
the  charge  of  negligence  to  use  reasonable 
care  to  provide  a  reasonably  safe  place  to 
work,  a  non-assignable  duty,  is  sufficient.  If 
the  act  of  negligence  be  that  of  a  fellow  serv- 
ant, this  is  defensive  matter,  not  requiring 
negative  averment.  If  a  non-assignable  duty, 
no  matter  what  agent  Is  responsible  for  the 
breach,  the  master  remains  Uable.  The  dec- 
laration does  allege  due  authority  of  plain- 
tiff's superior  in  the  premises,  directing  him 
in  his  service. 

It  was  unnecessary  to  aver  ignorance  of 
the  dangerous  character  of  the  track,  or  want 
of  means  of  ascertaining  its  dangerous  char- 
acter. The  servant,  in  such  cases,  has  the 
right  to  assume  that  the  master  has  perform- 
ed his  duty,  unless  the  danger  be  so  open  and 
apparent,  that  the  servant  is  bound  to  see 
and  thereby  to  assume  the  risk.  But  no  neg- 
ative averment  is  required.  This  is  matter 
of  defense.  The  averments  of  the  declara- 
tion disclose  no  such  knowledge  or  fact  of 
plain  and  obvious  danger. 

Moreover,  the  master,  in  general,  is  bound 
to  know  by  reasonable  and  timely  inspection 
and  tests,  the  dangerous  character  of  his 
plant  Averment  of  knowledge  of  the  one 
and  ignorance  of  the  other  is  unnecessary. 

Two  general  legal  propositions  cover  sub- 
stantially al'  the  grounds  of  demurrer.  One 
is  that  a  servant  assumes  the  risk  incident  to 
Ills  employment,  only  after  the  master  has 


performed  his  duty.  Riley  ▼  Railway  Co., 
27  W.  Va.  150;  Cooper  v.  Railroad  Co.,  24 
W.  Va.  37 ;  Moon's  Adm'r  v.  Richmond,  etc., 
A  R.  Co.,  78  Va.  745,  49  Am.  Rep.  401;  Nor- 
ton Coal  Co.  Y.  Murphy,  108  Va.  628,  62  S.  E. 
268. 

The  other  proposition  is  that  the  declara- 
tion need  not  negative  assumption  of  risks 
and  other  defenses.  Hoffman  v.  Dickinson, 
81  W.  Va.  142,  6  S.  B.  68;  Leach  v.  Martin, 
60  W.  Va.  219,  71  S.  B.  170;  Richmond 
Granite  Co.  v.  Bailey,  92  Va.  654,  24  S.  B. 
232. 

[2]  Preliminary  to  the  consideration  of  the 
merits  of  the  case  the  point  is  made  that 
there  Is  not  in  the  record  a  proper  bill  of  ex- 
ceptions or  certificate  of  the  evidence.  Two 
grounds  are  assigned.  First,  that  the  order 
purporting  to  make  the  bill  of  exceptions  a 
part  of  the  record  is  not  certified  to  the  derk 
as  provided  by  the  statute.  The  point  Is  not 
good.  The  order  was  made  in  court  at  a 
regular  term,  and  no  certification  is  required, 
as  upon  an  order-  of  the  judge  in  vacation. 
Second,  in  the  caption  of  the  bill  of  excep- 
tions it  is  recited  that  the  trial  took  place 
on  February  19,  1913,  while  the  order  of  the 
court  showing  the  issues  joined  and  the  em- 
panelling of  the  jury  and  trial  appears  from 
the  record  to  have  all  taken  place  on  Feb- 
ruary 27,  1913,  a  defect  incurable,  the  orders 
of  a  court  speaking  a  verity.  We  think  there 
is  nothing  to  discredit  the  bill  of  exceptions 
based  on  these  grounds.  The  parties,  the 
style  of  the  case,  the  orders  of  the  court,  and 
other  marks  in  the  record  are  quite  sufficient 
to  render  the  bill  of  exceptions  definite  and 
certain,  and  no  such  apparent  clerical  error 
could  be  allowed  to  destroy  the  identity  of 
the  bill  of  exceptions  with  the  case  to  which 
it  patently  relates. 

[3]  On  the  merits,  the  point  is  made  that 
as  there  is  no  averment  of  want  of  knowledge 
by  plaintiff  of  the  defective  track  or  failure 
to  properly  instruct,  certain  evidence  of  plain- 
tiff to  the  effect  that  when  employed  by  the 
mine  foreman,  his  boss,  he  gave  him  no  in- 
structions as  to  what  he  "wanted  him  to  do— 
what  he  hired  him  for,  except  that  one  morn- 
ing he  handed  him  a  book  of  motorman  re- 
ports, and  told  him  to  go  get  him  a  motor 
out  of  the  motor  house  and  go  to  running  a 
motor;  and  further  to  the  effect  that  this 
mine  foreman  and  his  assistant  assigned  him 
to  his  work,  and  employed  and  discharged 
the  men,  was  improperly  admitted  over  ob- 
jection, no  issue  being  presented  on  these 
questions  of  want  of  knowledge  and  failure 
to  instruct  We  think  the  point  without 
force.  This  evidence  was  admissible  on  the 
question  of  authority  of  the  mine  foreman, 
whether  he  had  been  given  any  authority 
outside  of  his  statutory  duties  as  mine  fore- 
man, and  bore  on  this  question,  an  important 
issue  before  the  jury. 

Another  point  made  against  the  admissi- 
bility of  evidence  is,  that  plaintiff's  witness 
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Pardne,  on  expert,  who  p;it  down  the  track 
on  which  plaintiff's  injury  was  sustained, 
was  permitted  to  state  over  objection,  that 
the  floor  and  track  looked  tolerably  fair  to 
look  at  it  The  objection  Is  that  the  ques- 
tion called  for  an  opinion  as  to  the  condition 
of  the  track.  How  the  track  appeared  was 
one  of  Its  conditions,  affecting  the  motonnan. 
He  was  not  bound  to  know  its  actual  condi- 
tion ;  but  could  assume  that  It  was  safe  un- 
less apparently  unsafe. 

Another  point  on  the  admissibility  of  the 
evidence  Is,  that  plaintiff's  witness  Harrison 
Yates,  speaking  from  a  knowledge  of  the  ap- 
pearances of  the  track  some  six  weeks  prior 
to  the  accident,  was  permitted  to  say  oyer 
objection  that  one  occupying  the  position  of 
motorman  and  looking  along  ahead  of  him 
over  the  rails  on  the  floor,  with  his  eyes, 
could  not  have  discovered  anything  wrong 
with  the  track  or  the  floor.  We  see  no  sub- 
stantial error  In  admitting  this  evidence. 
Of  course  the  surface  conditions  might  have 
changed  In  the  six  weeks;  but  the  evidence 
of  other  witnesses,  acquainted  with  the  track 
Just  before  the  accident,  tends  to  show  no 
material  changes  in  the  surface  conditions, 
suflldent  to  warn  the  motorman  using  the 
track. 

[4]  The  next  point  relates  to  the  rejection 
of  certain  evidence  showing  or  tending  to 
show  that  motors  were  operated  over  the 
same  track,,  after  the  alleged  injuries  to 
plaintiff,  without  accident  Whatever  error 
was  committed  in  the  particular  Instance 
complained  of  was  fully  cured  by  the  evi- 
dence of  the  same  witness  Immediately  fol- 
lowing as  well  as  by  the  evidence  of  other 
witnesses,  showing  that  motors  had  been  op- 
erated over  the  same  track  after  as  before 
the  accident  to  plaintiff  without  injury  to 
motormen. 

[6]  Plaintiff's  instruction  number  one  Is 
next  complained  of.  It  Is  said  of  this  in- 
struction, flrst,  that  it  erroneously  tells  the 
Jnry  to  find  for  plaintiff  if  the  agents  of  the 
defendant  failed  to  perform  the  non-assign- 
able duty  to  use  reasonable  care  to  furnish 
plaintiff  a  reasonably  safe  track  over  which 
to  operate  his  motor.  We  see  no  error  In 
this  particular.  True  the  duty  Is  not  as- 
signable, in  the  sense  that  the  master  can 
escape  liability  for  its  neglect,  but  the  rule 
Invoked  does  not  preclude  a  master  corpora- 
ti<m  from  delegating  the  duty  to  an  agent, 
Its  only  means  of  performing  the  duty. 

[6,  8]  Another  objection  to  this  instruction 
is  that  it  directs  the  Jury  to  find  for  plaintiff 
damages,  as  they  might  think  proper,  com' 
mensurate  with  his  Injuries,  not  exceeding 
the  sum  sued  for.  It  Is  said  the  Jury  could 
only  find  compensatory  damages,  not  such 
sum  as  they  might  "think  proper,"  and  "com- 
mensurate," with  his  injuries.  The  words 
might  *thlnk  proper"  are  clearly  limited  by 
the  word  "commensurate"  with  his  injuries. 
The  language  of  the  Instruction  would  not  al- 


low the  Jury  to  go  beyond  an  amount  com- 
mensurate with  plaintiff's  lnjurle&  But  It  is 
argued  that  "commensurate"  Is  not  the  equiv- 
alent of  "compensatory,"  employed  In  Tal- 
bott  V.  W.  Va.  O.  &  P.  By.  Co.,  42  W.  Va.  660, 
26  S.  B.  811,  and  Peters  v.  Johnson,  Jackson 
&  Ck>.,  50  W.  Va.  644,  41  S.  E.  190,  67  L.  R.  A 
428,  88  Am.  St  Rep.  909,  rendering  the  in- 
struction erroneous  for  this  reason.  *X^om- 
pensatory"  damages  are  by  these  cases 
distinguished  from '"punitive"  damages,  recov- 
erable, as  a  general  rule,  only  where  defend- 
ant has  been  guilty  of  some  reckless  Indiffer- 
ence to  plaintiff's  rights,  or  other  wantoa 
or  willful  neglect  of  dul7-  As  thus  distin- 
guished commensurate  damages  would  Imply 
nothing  more  than  compensatory  damages, 
that  Is,  damages  pr(^portlonate  or  equal  in 
measure  or  extent  to  plaintiff's  injuries.  An 
instruction  using  the  word  commensurate  as 
the  equivalent  of  the  word  compensatory  was 
approved  In  Cheeks  v.  Virginia  Pocahontas 
tk)al  Co.,  82  S.  B.  766.  We  find  no  error  in 
this  instruction. 

Another  error  assigned  is,  the  rejection  of 
defendant's  Instruction  to  return  a  verdict  in 
its  favor.  This  prayer  of  defendant  was 
based  on  the  theories,  first,  that  defendant 
was  not  shown  to  have  had  actual  knowl- 
edge of  the  defective  condition  of  the  tra<^ ; 
second,  that  the  tmck  was  for  temporary 
purposes  only ;  third,  plaintiff's  knowledge  or 
means  of  knowledge,  equal  with  defendant, 
of  the  condition  of  the  track,  and  fourth,  as- 
sumption of  risk  by  plaintiff.  Respecting  the 
first  theory,  the  evidence  does  not  sustain  it 
Plaintiff  knew  that  the  track  was  laid  over 
the  floor  of  the  old  shop ;  but  he  had  nothing 
to  do  with  laying  the  track.  Defendant  was 
bound  to  know,  and  by  reasonable  and  Umely 
Inspection  and  tests,  to  continue  to  know  that 
the  track  was  reasonably  safe  for  the  opera- 
tion of  its  motors,  and  plaintiff  was  entitled 
to  rely  on  performance  by  defendant  of  this 
duty.  Nor  does  the  evidence  show  plaintiff 
had  knowledge  or  equal  means  of  knowledge 
with  defendant  of  the  condition  of  the  track, 
so  as  to  charge  him,  on  the  fourth  theory, 
with  assumption  of  risk.  Aocordlng  to 
the  weight  of  the  evidence  the  dangerous 
condition  of  the  track  was  not  so  open  and 
apparent,  as  to  charge  plaintiff  with  notice, 
and  resultant  assumption^ of  the  risk. 

[7]  The  damages,  six  thousand  dollars,  for 
the  loss  of  a  foot  may  seem  large:  but  on 
no  legal  principles  are  we  Justified  in  say- 
ing they  are  excessive.  Justifying  reversal 

We,  therefore,  affirm  the  Judgment 

On  Rehearing. 

Two  points  are  again  pressed  for  reversal: 
First,  that  defendant  was  not  negligent;  sec- 
ond, that  plaintiff  assumed  the  risk. 

We  have  given  these  points  careful  consid- 
eration. On  the  first,  it  is  true  the  master 
is  not  an  insurer,  that  his  duty  is  to  use  rea- 
sonable care  to  furnish  bis  servant  a  reasoo- 
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ably  safe  place  to  work.    So  It  Is  argned  that 
the  master  in  this  case  could  not  reasonably 
have  anticipated  the  injnry  to  pli^ntiff.    It 
is  conceded  the  track  on  which  plaintiff  op- 
erated his  motor  and  sustained  his  injuries 
was  laid  on  an  old  shop  floor,  much  decayed, 
and  though  thought  by  some  reasonably  safe, 
while  repairs  were  going  on,  yet  of  doubtful 
strength  and  consistency  to  operate  heavy 
motors  upon,  even  as  a  temporary  makeshift. 
Plaintiff  testified  that  one  of  the  boards,  a 
heavy  two  inch  oak  plank,  eight  or  nine  feet 
long,  loose  at  the  end  next  to  him  as  he 
drifted  down  a  slight  incline,  without  power, 
and  upon  the  track  opposite  the  plank,  flew 
op  and  protruded  into  the  cab  of  the  motor 
where  he  sat,  catching  his  leg  and  breaking 
It    If  the  accident  could  have  happened  as 
this  witness  swears,  it  seems  to  us  it  was 
negligence  on  the  part  of  defendant  to  suffer 
its  servants  to  operate  heavy  motors  over 
the  track  laid  on  this  old  floor.    We  know 
that  mine  motors  are  necessarily  built  low, 
and  are  operated  close  to  the  track,  and  loose 
boards  on  the  track  would  be  liable  to  fly 
up  and  come  in  on  the  floor  of  the  cab  where 
the  motormen  are  required  to  sit,  and  injure 
them.    From  the  description  of  the  motor  op- 
erated by  plaintiff  there  was  an  open  qpace 
in  front  of  him  through  which  the  plank  in- 
juring him  came  into  the  cab.    Much  stress 
is   laid  on  the  apparent   conflict   between 
Yates*   evidence   and   that  of   his    witness 
Gravely,  another  motorman,  who  was  the 
first  one  to  come  to  him  after  the  accident. 
Yates  seems  to  say  that  the  board  was  then 
stiU  sticking  in  his  motor.    Gravely  says,  on 
cross-examination,  "there  was  no  plank  in 
the  motor  at  that  time.'*   The  fact  is  material 
of  course^  as  tending  to  corroborate  Yates,  and 
liis  theory  of  the  accident;   but  we  do  not 
think  it  is  controlling.    Bvldentiy  there  waa 
considerable  excitement  about  the  motor  at 
that  time.    One  or  the  other  of  those  wit- 
nesses may  have  been  mistaken.    Yates  does 
Bay  that  "the  motor  struck  that  board  in  the 
zDiddle  and  it  sprung  that  motor  back  and  I 
got  my  leg  out  of  there."    When  this  hap- 
pened the  board  may  have  dropped  down  out 
of  the  mbtor,  and  though  he  saw  it  at  that 


instant,  and  assumed  that  it  remained  in  the 
cab,  he  may  have  been  mistaken  as  to  the 
fact  of  its  being  in  the  cab  at  the  instant 
Gravely  got  to  him.  As  no  other  reasonable 
theory  as  to  how  plaintiff  could  have  sust^- 
ed  his  injuries  was  offered,  we  cannot  ignore 
his  evidence,  nor  could  the  jury,  the  triers  of 
the  fact,  have  properly  done  so.  The  physical 
facts  shown  in  evidence  do  not  overcome 
plaintiff's  evidence.  No  fact  and  no  witness 
says  the  accident  did  not  occur  just  as  plain- 
tiff swears  it  did.  One  witness,  Bowman, 
who  arrived  after  Gravely,  swears  the  plank 
was  not  in  the  motor  when  he  saw  it,  that 
"they  had  gotten  it  out"  There  is  a  sugges- 
tion that  there  was  a  hole  in  the  floor  of- the 
cab,  through  which  plaintiff  may  have  slipped 
his  foot,  and  have  been  injured  by  his  own 
negligence.  Evidently  there  was  no  hole  in 
the  floor  of  the  cab.  Such  a  machine  would 
not  be  a  safe  one.  Manifestiy  the  hole  or 
open  space  through  which  the  plank  pro- 
truded was  that  in  front  of  the  cab.  So  we 
think  the  jury  on  the  evidence  referred  to 
and  much  other  evidence  in  the  caiie,  could 
have  found,  as  they  evidently  did,  that  de- 
fendant was  negligent 

On  the  question  of  assumption  of  risk,  we 
do  not  think  we  can  say,  from  the  evidence 
that  plaintiff  had  such  knowledge  of  the  de- 
fective track  as  to  put  him  on  notice,  and 
thereby  assumed  the  risk.  Defendant  would 
have  us  believe  the  track  was  reasonably 
safe,  and  that  there  were  no  defects  therein 
to  put  it  on  notice  How  then  can  we  impute 
contributory  negligence,  and  assumption  of 
risk  to  plaintiff?  Plaintiff  had  the  right  to 
assume  that  the  track  was  reasonably  safe. 
He  was  not  called  upon  to  take  notice  of  the 
condition  of  the  track,  unless  so  apparent 
that  he  could  not  shut  his  eyes  thereto,  with- 
out assuming  the  risk  of  injuries  therefrom. 
The  duty  of  timely  inspection  and  tests  to 
make  and  keep  the  track  in  a  reasonably  safe 
condition  rested  upon  defendant  So  we 
must  overrule  this  point  also. 

We,  therefore,  remain  of  the  opinion  to 
afllrm  the  judgment,  as  upon  the  original 
hearing. 
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CITY   COTJNOIL  OF  ALEXANDRIA  t. 
ALEXANDRIA  COUNTY  et  aL 

(Supreme  Court  of  Appeals  of  Yirginia.    March 

11,  1015.) 

1.  MUNICIPAI.  COBPORATIONS  ^s»29— AnNSZ- 
ATION  OF  TeBBITOBT— SANITABY  REASONS. 

Under  Code  1904,  }  1014a,  permitting  the 
annexation  'of  territory  when  sanitary  reasons 
demand  it,  it  is  no  defense  to  the  annexation 
that  the  health  of  the  city  is  then  good,  as  a  mu- 
nicipal corporation  has  a  right  to  take  precau- 
tionary steps. 

[Ed.   Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  60-75;    Dec  Dig. 


2.  CoNSTrrnnoNAL  Law  ^s»70— Wisdom  of 

Legislation— PowEB  of  Coubt. 

The  policy  of  annexation  as  a  public  neces- 
sity was  determined  by  the  Legislature  when  it 
enacted  Code  1904,  |  1014a,  and  the  court  can 
express  no  opinion  as  to  its  wisdom  as  a  matter 
of  public  poucy. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §§  129-132, 187 ;  Dec  Dig.  «=» 
70.] 

8.  Municipal  Oobpobations  ^=»88— Annex- 
ation ofF  Ohabteb  of  Oountt— Sufficienot 
OF  Evidence  of  Necessity. 

Under  Code  1904,  f  1014a,  authorizing  the 
court  in  city  annexation  proceedings  to  annex 
so  much  of  the  territory  though  it  be  less  than 
that  claimed  in  the  ordinance  as  the  evidence 
shows  necessary,  evidence  held  sufficient  to  show 
that  a  portion  of  the  territory  claimed  in  an  an- 
nexation ordinance  was  necessary  to  the  needs 
of  the  city  for  sanitary,  police,  and  sdiool  pur- 
poses, and  the  like,  and  hence  the  court*s  action 
in  dismissing  the  proceedings  was  erroneous. 

[Ed.   Note. — For  other  cases,   see  Municipal 
Corporations,  Cent  Dig.  ||  81-97;    Dec  Dig. 
>33.] 


4.  Municipal  Oobpobations  ^s»29— Annex- 
ation OF  Ohabteb— Natube  of  Pubposes. 
Under  Code  1904,  S  1014a,  land  should  be 
annexed  to  a  city  when  they  are  needed  for  a 
proper  urban  purpose  as  for  extension  of  streets 
or  sewers,  gas,  or  water  system,  or  to  supply 
places  for  the  abode  or  business  of  residents,  or 
for  the  extension  of  needed  police  regulations, 
and  when  they  are  valuable  by  reason  of  their 
adaptability  for  prospective  town  purposes,  but 
the  mere  fact  that  their  value  Is  enhanced  by 
reason  of  their  nearness  to  the  corporation,  & 
not  ground  for  annexation,  if  such  value  was  not 
enhanced  on  account  of  their  adaptability  to 
town  uses. 

[Ed.   Note.— For  other  cases,   see  Municipal 
Corporations,  Cent  Dig.  K  66-75;    Dec  Dig. 
>29.] 


5.  Municipal  Oobpobations  ^=:»33— Annex- 
ation OF  Obabteb— Sufficiency  of  Obdi- 

NANCE. 

Under  Code  1904,  1 1014a,  an  ordinance  for 
the  annexation  of  territory  to  a  city  is  not  ob- 
jectionable if  it  substantially  complies  with  the 
statute  and  sets  forth  the  case  of  the  city  with 
as  much  fullness  and  detail  as  practicable  under 
the  statute. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |f  81-97;  Dec  Dig. 
^— »>38.] 

6.  Municipal  Oobpobations  ^s»29— Annex- 
ation  of  Ohabteb— Oonstitutionalitt  of 
Statute. 

Code  1904,  §  1014a.  authorizing  the  annexa- 
tion of  territory  to  a  city,  is  not  invalid  if  con- 
strued to  permit  the  annexation  of  parts  of  two 
counties  which  constitute  separate  "house  dis- 


tricts,** as  against  Const  1902,  §  43  (Code  1904, 
p.  ccxviii) ,  providing  that  the  apportionment  o! 
the  state  into  house  districts  adopted  by  the 
Legislature  was  adopted,  but  that  a  reappor- 
tionment should  be  made  every  tenth  year,  etc, 
since  Const  1902,  f  126  (page  ccxlii)  also  gsTe 
the  Legislature  power  of  annexation. 

[Ed.   Note.— For  other  cases,   see  Manidpal 
Cornorations,  Cent  Dig.  Si  66-75;    Dec.  Dig. 


Appeal  from  Circait  Court*  Alexandria 
County. 

Annexation  proceedings  by  the  City  Conn* 
oil  of  Alexandria  against  Alexandria  Ooun 
ty  and  others.  From  a  decree  for  defend- 
ants, plaintiff  appeals.    Beversed. 

John  Bi.  Johnson,  8.  G.  Brent,  and  S.  P. 
Fisher,  all  of  Alexandria,  for  appellant 
Crandal.Mackey,  of  Washington,  D.  C,  Mod- 
tagne  Sc  Montague,  of  Richmond,  and  C.  V. 
Ford  and  Moore,  Barfoonr,  Keith  &  McCand- 
lish,  all  of  Fairfax,  for  appelleea 

OARDWBLL,  J.  The  dty  ooondl  of  Alex- 
andria having,  as  it  was  advised,  complied 
with  all  the  requirements  of  clauses  1  and 
2  of  section  1014a  of  the  Code  of  1904,  on  the 
27th  day  of  June,  1912,  moved  the  drcnit 
court  of  Alexandria  county  to  make  an  order 
authorizing  and  declaring  the  annexation  to 
the  city  of  certain  territory,  belonging  partly 
to  the  county  of  Alexandria  and  partly  to 
the  county  of  Fairfax,  described  in  an  ordir 
nance  of  the  council  of  the  city,  approved  De- 
cember 29,  1911;  and,  pursuant  to  the  pro- 
visions of  the  statute  in  such  cases  made 
and  provided,  the  Governor  of  the  state  duly 
designated  the  Honorable  Burnett  T.  Gor- 
don, judge  of  the  Twenty-Ninth  judicial  cir- 
cuit, to  hear  the  case  and  to  determine  the 
issues  therein. 

At  the  final  hearing  th^e  Issues  in  the  case 
were  all  determined  In  favor  of  the  defend- 
ant counties  at  the  cost  of  the  dty,  to  which 
judgment  the  dty  excepted  and  duly  filed  its 
bill  of  exceptions,  which  embodies  all  the 
evidence  Introduced  in  the  case. 

In  the  petition  for  this  writ  of  error, 
awarded  the  dty  of  Alexandria,  the  action 
of  the  presiding  judge  dismissing  its  motion 
is  alone  assigned  as  error. 

Clause  3  of  the  statute  (section  1014a,  su- 
pra) provides:  The  court  presided  over  by 
some  judge  designated  by  the  Governor,  is  to 
hear  the  case  without  a  jury,  upon  the  evi- 
dence introduced  in  the  manner  in  whidi 
evidence  is  introduced  in  common-law  cases. 
The  court  shall  ascertain  and  determine  the 
necessity  for  or  expediency  of  annexation; 
whether  the  terms  and  conditions  are  rea- 
sonable and  fair;  and  whether  fair  and  just 
provisions  are  made  for  the  future  manage- 
ment and  improvement  of  the  teiritory  an- 
nexed. And  if  the  court  is  satisfied  of  the 
necessity  for  or  expediency  of  sudi  annexa- 
tion, and  that  the  conditions  and  provisions 
are  reasonable  and  fair,  it  shall  enter  an  or- 
der annexing  said  territory  to  the  dty;   but 
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If  the  court  is  of  opinion  that  no  annexation 
is  necessary  or  expedient,  the  motion  shall 
be  dismissed.  The  lines  shall  be  drawn  so 
as  to  have  a  reasonably  compact  body  of  land, 
and  no  land  shall  be  taken  which  is  not 
adapted  to  city  improvements,  unless  it  is 
necessarily  embraced  in  said  compact  body 
of  land  or  shall  be  needed  in  the  reasonably 
near  future  for  development  The  court 
shall  take  into  consideration  the  development 
of  the  city  and  the  loss  of  revenue  to  the 
county. 

Clause  1  of  the  statute  provides  that, 
whenever  any  city  or  town  shall  deem  it  de- 
sirable to  annex  any  territory  to  such  city 
or  town,  its  council  shall  declare  by  ordi- 
nance that  it  desires  to  annex  certain  terri- 
tory, and  shall  describe  therein  the  metes 
and  bounds  of  the  territory  proposed  to  be  ac- 
quired, and  set  forth  the  necessity  for  or  ex- 
pediency of  annexation,  and  the  terms  and 
conditions  upon  which  it  desires  to  annex 
such  territory,  as  well  as  the  provisions 
which  are  made  for  its  future  management 
and  improvement 

The  ordinance  adopted  by  the  council  of 
the  city  of  Alexandria,  upon  which  this  pro- 
ceeding was  instituted,  is,  mutatis  mutan- 
dis, the  same  as  that  adopted  by  the  council 
of  the  city  of  Ridimond  and  proceeded  upon 
in  the  case  of  Henrico  County  v.  Richmond 
City,  which  came  under  review  in  this  court 
Henrico  County  v.  City  of  Richmond,  106  Va. 
282,  56  S.  E.  683,  117  Am.  St  Rep.  1001, 
where  the  annexation  statutes  then  and  now 
in  force  in  this  state  were  construed  and 
held  to  be  constitutional  and  valid. 

In  the  case  Just  cited,  the  opinion  of  the 
court  by  Harrison,  J.,  says: 

"Nearly,  if  not  all,  of  the  auestions  to  be  de- 
termined under  the  provisions  of  this  act  are 
questions  of  fact  The  power  so  much  inveighed 
against  in  the  court  to  determine  the  necesiBity 
for,  or  expediency  of,  annexation,  is  controlled 
by  the  existence  of  facts  and  circumstances  justi- 
fying action.  The  necessity  for,  or  expediency 
of,  enlargement,  is  determined  by  the  health  of 
the  community,  its  size,  its  crowded  condition, 
its  past  growth,  and  the  need  in  the  reasonably 
near  future  for  development  and  expansion. 
These  are  matters  of  fact  and  when  they  so  ex- 
ist as  to  satisfy  the  judicial  n^d  of  the  necessi- 
ty for  or  expediency  of  annexation,  then,  in  ac- 
cordance with  the  provisions  of  the  act,  the  same 
must  be  declared.  It  is  manifest  that  the  Legis- 
lature, carrying  out  the  provisions  of  the  Consti- 
tution, intended,  as  doubtless  did  the  enactors 
of  the  organic  law,  to  require  that  every  annezh 
ation  'should  depend  upon  evidence  showing  the 
necessity  for,  or  exi>ediency  of,  annexation,  that 
the  terms  proposed  are  reasonable  and  fair,  and 
the  provisions  for  the  future  management  of 
the  territory  just*' 

We  have  been  cited  to  a  number  of  cases  de- 
cided in  other  jurisdictions  dealing  with  the 
rules  to  govern  where  a  municipal  corpora- 
tion is  seeking  to  annex  outlying  territory; 
bat  these  cases,  as  far  as  we  have  been  able 
to  examine  them,  had  under  review  and  con- 
struction local  statutes  wholly  dissimilar  to 
our  statute.  So  that  as  said  in  this  case  by 
the  learned  Judge  presiding  below»  In  hla 


written  opinion  which  is  a  part  of  the  rec- 
ord: 

"The  present  proceeding  for  annexing  territory 
to  a  city  or  town  being  purely  statutory,  we 
must  look  to  our  statute,  as  interpreted  by  the 
Supreme  Court  of  Appeals,  for  guidance  in  this 
important  matter.  Henrico  County  v.  Rich- 
mond, etc.,  106  Va.  page  282,  56  S.  E.  page  683, 
117  Am.  St  Rep.  IXK>1." 

The  learned  judge,  after  a  view  of  the  ter- 
ritory proposed  by  the  city  of  Alexandria  to 
be  annexed,  and  also  a  view  of  the  physical 
conditions  of  the  city,  its  streets,  sewers,  and 
surface  drainage,  reasonably  made  no  effort 
to  analyze  the  evidence  introduced,  witness 
by  witness,  but  did  in  his  written  opinion  set 
forth  what  he  conceived  to  be  a  fair  deduc- 
tion from  the  evidence  as  a  whole,  conclud- 
ing, in  effect,  that  no  annexation  to  the  city 
of  additional  territory  was  necessary  or  ex- 
pedient the  sufficiency  of  the  ordinance  of 
the  city  pursuant  to  which  this  proceeding 
was  Instituted  as  to  the  terms  aud  condi- 
tions or  provisions  made  for  the  future  man- 
agement and  improvement  of  the  territory 
proposed  to  be  annexed  not  being  discussed ; 
so  that  the  dismissal  of  the  proceeding  was 
rested  solely  upon  the  ground  that  the  proof 
did  not  show  that  it  was  necessary  or  expe- 
dient to  annex  the  territory  described  in  the 
ordinance,  or  any  part  thereof. 

The  statute  (clause  3,  supra)  provides  that 
if  the  court  or  judge  shall  be  of  opinion  that 
no  annexation  is  necessary  or  expedient  the 
motion  to  annex  shall  be  dismissed;  but  it 
also  provides: 

"If,  however,  the  court  or  judge  shall  be  of 
opinion  that  the  annexation  of  only  a  part  of 
such  territory  is  necessary  or  expedient  or"  if  it 
shall  be  of  opinion  "that  said  oniinance  does  not 
contain  fair  and  reasonable  terms,  or  if  it  shall 
be  of  opinion  that  more  territory  should  be  an- 
nexed than  was  described  in  the  metes  and 
bounds  originally  set  forth,  it  shall  enter  a  prop- 
er order,  embodying  what  it  deems  reasonable 
and  fair  terms  upon  which  the  annexation  is  to 
be  had,  and  how  much  of 'said  territory  shall 
be  annexed,  and  shall  direct  the  annexation  of 
such  territory  in  conformity  with  the  terms  and 
conditions  so  prescribed.  The  court  shall  so 
draw  the  lines  of  annexation  as  to  have  a  rea- 
sonably compact  body  of  land,  and  shall  also  see 
that  no  land  shall  be  taken  iuto  said  city  which 
is  not  adapted  to  city  improvements  unless  neo- 
essaril^  embraced  hi  said  compact  body  of  land, 
or  which  the  city  shall  not  need  in  the  rea- 
sonably near  future  for  development    *    *    •  '* 

In  other  words,  when  the  evidence,  con- 
sidered with  respect  to  the  health  of  the  com- 
munity, the  city's  size,  its  crowded  condition, 
its  past  growth,  and  its  present  needs,  as  well 
as  its  needs  in  the  reasonably  near  future, 
for  development  and  extension,  does  show 
that  some  portion  of  the  land  proposed  to  be 
annexed  to  the  city  should  be  annexed,  it  Is 
made  the  duty  of  the  court  to  enter  a  prop- 
er order,  embodying  what  it  deems  reasonable 
and  fair  terms  upon  which  the  annexation  is 
to  be  had,  and  how  much  of  the  territory 
sought  to  be  annexed  shall  be  annexed,  and 
to  direct  the  annexation  of  such  territory  In 
conformity  with  the  terms  and  conditions 
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prescribed  In  tbe  order.  Henrico  County  ▼. 
City  of  Richmond,  supra. 

In  the  case  at  bar  we  cannot  say  that  the 
evidence  introduced  should  have  been  deemed 
sufBcient  by  the  trial  judge  to  hftve  required 
him  to  order  and  direct  the  annexation  of  all 
the  territory  described  in  the  motion  of  the 
city  of  Alexandria,  but  are  of  opinion  that 
the  proof  in  the  case  clearly  shows  that 
it  is  both  necessary  and  expedient  to  annex 
some  part  of  this  territory  to  meet  the  city's 
needs  now  as  well  as  its  needs  in  the  rea- 
sonably near  future.  We  could  not  in  an 
opinion  of  reasonable  length  analyze  the 
evidence  introduced,  consisting  of  a  mass  of 
documents  and  the  testimony  given  by  more 
than  100  witnesses,  but  will  only  undertake 
to  state,  as  ftir  as  is  deemed  necessary,  the 
fkcts  not  controverted  and  what  is  conceiv- 
ed to  be  a  fair  deduction  from  the  evidence 
as  a  whole,  to  which  the  provisions  of  our 
statute,  as  interpreted  by  this  court  in  Hen- 
rico County  Y.  City  of  Richmond,  supra,  are 
to  be  applied. 

The  city  of  Alexandria  was  founded  in 
1748,  and  its  limits,  by  amended  charters, 
have  been  several  times  enlarged,  and  once 
(in  1871),  for  political  reasons,  diminished 
to  those  now  existing;  so  that  the  land  area 
within  the  present  corporate  boundaries  is 
713  acres — a  little  'more  than  one  square 
mile.  It  is  bounded  on  the  east  by  the  Po- 
tomac river,  on  the  south  by  Fairfax  county, 
on  the  west  by  Fairfax  and  Alexandria  coun- 
ties, and  on  the  north  by  the  last-named 
county ;  so  that  the  city  can  be  extended  on 
but  two  sides,  the  north  and  west,  for  the 
reason  that  the  land  between  the  corporation 
line  and  Hunting  creek,  south  of  the  city,  is 
not  suitable  or  desirable  for  city  purposes,  and 
is  only  included  in  the  territory  proposed  to  be 
annexed  in  order  that  the  city  might  go  to 
the  middle  of  Hunting  creek  for  the  pur- 
pose of  draining  the  city  properly. 

The  land  area  desired  to  be  annexed  from 
both  counties,  is,  approximately,  1,316  acres, 
or  about  2  square  miles;  that  is,  866  acres 
from  Alexandria  county,  and  450  acres  from 
Fairfax  county,  which  includes  180  acres 
covered  by  the  water  of  Hunting  creek« 

It  is  true  that  the  authorities  of  both  the 
defendant  counties,  as  well  as  the  citizens  of 
the  territory  proposed  to  be  annexed,  and 
also  a  considerable  number  of  the  citizens 
of  the  city,  probably  20  per  cent.,  oppose  an- 
nexation. On  the  other  hand,  the  ordinance 
initiating  this  proceeding  is  evidence  as  ex- 
pressing the  opinion  of  the  corporate  body 
upon  the  necessity  for  or  expediency  of  an- 
nexing the  territory,  and  a  large  number  of 
the  citizens  of  the  city  have  testified  that 
the  proposed  annexation  is  necessary  and 
expedient  to  meet  the  needs  of  the  city. 

It  appears  that  the  land  south  or  south- 
west and  the  land  north  of  the  city  limits 
has  been  subdivided,  and  more  than  two- 
tiiirds  of  the  land  west  and  northwest  of  the 
city  limits  has  been  subdivided,  which  sub- 


divisions, viz.,  Braddock  Heights,  Cottage 
Park,  Park  addition.  City's  Pooxhouse,  Ha^ 
low's  Parte,  Wheat  and  Suter'a  subdivlsioii, 
Rosemont,  George  Washington  Park,  and 
West  End,  lying  on  both  sides  of  the  Little 
River  Turnpike,  are  all  included  in  the  ter- 
ritory proposed  to  be  annexed  to  the  city, 
as  well  as  HoofTs  Run,  which  parallels  al- 
most the  entire  western  boundary  of  the  city, 
and  enters  the  city  at  the  intersection  of 
Duke  street  and  the  corporation 'line.  From 
its  mouth  to  its  source,  about  Eioyd's  Lane^ 
which  is  the  proposed  northern  boundary 
line  for  the  city,  HoofTs  Run  drains  about 
two-thirds  of  the  land  proposed  to  be  an- 
nexed, and  also  that  portion  of  the  city  west 
of  South  Fayette  street  and  west  of  North 
Columbus  street  to  the  corporation  line  on 
the  south.  It  is  claimed,  and  there  is  evi- 
dence to  support  the  claim,  that  the  condi- 
tion of  this  run  is  now  a  menace  to  the 
health,  not  only  of  the  people  in  the  dty, 
but  to  the  people  coming  into  the  city  from 
the  roads  leading  into  it  and  the  railroads; 
that  its  present  condition  is  bad  and  will 
certainly  become  worse  and  worse  as  the 
sewerage  from  Rosemont,  Union  Station, 
West  End,  Braddock  Heights,  Park  addition, 
and  George  Washington  Park  empty  into  it; 
and  that  it  should  be  taken  in  hand  and  con- 
trolled from  its  source  to  its  mouth  at  Hunt- 
ing creek  by  the  city,  for  the  protection,  not 
only  of  the  people  of  the  city,  but  also  the 
people  residing  within  the  territory  it  drains, 
and  because  it  is  necessary  as  a  part  of  the 
drainage  system  of  the  city. 

It  appears  from  the  maps  and  the  evidence 
before  the  court  that  the  only  roads  lead- 
ing from  the  city  are  Patrick  street  extend- 
ed south  across  Hunting  creek ;  Duke  street 
extended,  known  as  Little  River  Turnpike 
west  of  HoofiTs  Run;  King  street  ext»ided, 
known  as  the  Alexandria  and  Leesburg  Turn- 
pike from  the  west  line  of  the  corporation; 
the  road  leading  from  West  street  northwest- 
erly, known  as  the  old  Braddock  Road,  or 
Mushpot  Road;  and  Washington  street  ex- 
tended in  a  northerly  direction  from  the  cor^ 
poration  limits  find  through  to  St.  Asaph 
Junction.  The  main  lines  of  railway  from 
the  north  to  the  south  pass  almost  parallel 
with  the  west  corporation  line  and  across 
the  land  proposed  to  be  annexed,  having  their 
Union  Station  and  freight  depot  adjacent  to 
but  outside  of  the  city's  western  boundary 
line.  The  trolley  line  between  Alexandria  and 
Washington  city  extends  up  King  street  and 
across  HoofTs  Run,  and  then  turning  north 
passes  through  the  subdivisions  of  Rosemont 
and  Braddock  Heights,  and  is  used  by  the 
people  of  Cottage  Park  and  Harlow's  Park 
aa  welL  Travel  to  and  from  the  city  is  prin- 
cipally over  the  Leesburg  Turnpike,  little 
River  Turnpike,  the  Hunting  Creek  Road, 
and  the  Washington  Road. 

It  is  urged  by  the  city  aa  absolutely  nec- 
essary that  more  roads  should  be  opened 
leading  into  and  connecting  with  the  streets 


Va.) 


CITY  COUNCrL  OF  AI^EXANDBIA  v.  AliEXANDBIA  CX)UNTY 


633 


of  the  city,  and  that  Cameron,  Queen,  Pen- 
dleton, Madison,  and  Montgomery  streets  can 
and  should  be  extended  to  pass  under  the 
railroad  into  the  territory  sought  to  be  an- 
nexed, and  that  Princess  and  Oronoco  streets 
can  and  should  be  extended  •  into  this  terri- 
tory, crossing  the  railroad  at  grade;  while 
Princess  street  should  be  eztaided  to  the 
diagonal  road,  for  the  convenience  of  reach- 
ing the  passenger  and  freight  depots  located 
Just  across  the  diagonal  road. 

So  much  as  to  the  location  and  conditions 
of  the  territory  proposed  to  be  annexed  to 
the  dty.  Now  as  to  the  conditions  in  the 
•city  and  its  needs  now  and  in  the  reasonably 
near  future: 

Ab   observed,   the  land  area   within   the 
present  corporate  boundaries  is  713  acres,  a 
little  more  than  one  square  mile.    Five  trunk 
lines  of  railway  converge  at  the  dty,  and 
two  or  more  of  them  occupy  streets  of  the 
city  for  a  considerable  distance  and  unite 
Just  north   of  the  city  limits.     There  are 
about  30  miles  of  streets  in  the  city,  equal 
in  area  to~  37  per  cent  of  the  whole  area  in 
the  dty,  leaving  63  per  cent  for  building 
purposes,  of  which  a  considerable  percentage, 
considering    the   dimensions   of    the   entire 
area,  is  unsulted  and  practically  worthless 
as    sites   for   either   residences  or  business 
plants.     The  blocks  or  squares  of  the  dty 
contain  from  the  center  lines  of  the  streets 
three  acres,  leaving  for  building  purposes  two 
acres  in  each  block«    The  streets  are  66  feet 
wide  from  building  line  to  building  line,  ex- 
-cept  two  of  the  pdndpal  ones,  and  these 
two  are  100  feet;    the  length  of  a  square 
from  the  center  of  streets  running  north  and 
south  being  about  415  feet,  and  the  length 
thereof  from  the  center  of  the  streets  run- 
ning east  and  west  is  about  810  feet    Steam 
railroads,  with  their  depots  and  yards,  oc- 
cupying more  than,  five  miles  of  the  streets 
of  the  city,  render  useless  for  residential  pur- 
poses about  50  blocks  in  the  dty,  and  but 
3  of  the  streets  occupied  by  railroad  tracks 
WLTe  built  up  on  both  sides;    the  buildings 
consisting  of  small  dwellings.     Considering 
its  present,  as  well  as  past,  environments,  it 
^appears  from  the  evidence  that  the  dty  has 
A    fairly  good  sewerage  system,  but  whidi 
greatly  needs  to  be  improved  and  extended 
t>eyond  the  present  corporate  limits.    More 
tlian  one-half  of  the  area  of  the  city  is  now 
<]  rained  by  sewers,  and,  when  other  sewers 
under    construction    are    completed,    about 
tliree-fourths  of  the  dty  will  be  sewered.    It 
a.ppear8  that  practically  the  only  outlet  that 
tlie  city  now  has  for  its  sewerage  Is  to  the 
«a.8t  and  into  the  Potomac  river,  which  is  by 
no  means  sufficient  for  the  needs  of  the  west- 
'em  half  of  the  dty  and  that  of  the  territory 
lying  adjacent  thereto,  upon  which  there  are 
quite  a  number  of  dwellings  and  business  es- 
tablishments,  which   should   have  sewerage 
outlet  for  the  protection  of  the  health  of  the 
people  of  that  locality  as  well  as  those  re- 
sibling  or  doing  business  in  the  dty.    The 


sewerage  from  the  western  portion  of  the 
dty  and  the  outlying  adjacent  sections,  in- 
cluding the  Union  Station  and  freight  depot, 
must  necessarily  be  emptied  into  Hunting 
creek,  and  in  order  to  reach  that  destina- 
tion it  is  absolutely  necessary  that  the  dty 
have  control  of  certain  intervening  territory 
which  is  within  the  boundaries  of  the  land 
sought  to  be  annexed  in  this  proceeding  from 
the  county  of  Fairfax;  The  people  in  Rose- 
mont,  Braddock  Hdghts,  Cottage  Park,  Park 
addition,  in  Alexandria  county,  and  West 
End  in  Fairfax  county,  market,  shop,  and 
transact  their  business  in  the  dty  of  Alex- 
andria, and  many  of  them  are  employed  in 
the  dty.  They  attend  the  churches,  places 
of  amusement,  partidpate  in  the  social  Ufe 
of  the  dty,  and  are,  practically,  as  dosely 
connected  with  the  city  life  as  are  the  people 
residing  within  the  dty*8  boundaries.  They 
use  its  streets,  electridty,  gas,  water,  and  tel- 
ephones are  furnished  from  the  dty;  bdng 
without  police  or  fire  protection,  the  police 
department  and  the  fire  department  of  the 
dty  have  always  responded  to  calls  for  as- 
sistance from  these  outlying  sections.  In 
other  words,  the  people  in  these  outside  lo- 
calities enjoy  in  a  large  degree  many  of  the 
benefits  of  the  dty  without  having  to  bear 
any  of  its  burdens,  a  large  portion  if  not 
a  majority  of  them  having  moved  from  the 
city  of  Alexandria  within  the  past  20  years. 
The  contention  that  Alexandria  is  the  most 
compactly  built  up  dty  in  the  state  is  dearly 
sustained  by  the  evidence  in  the  record. 
Many  of  the  prlndpal  streets,  a  mile  or  more 
long,  are  practically  built  up.  King  street, 
one  of  if  not  the  prlndpal  street,  for  its 
whole  length  from  the  river  to  the  corpora- 
tion line,  on  both  sides,  with  the  exception  of 
two  or  three  vacant  lots,  between  West  street 
and  the  western  boundary,  is  built  up  with- 
out even  an  alley  leading  into  it;  and  the 
former  dwelling  houses  thereon,  from  Wash- 
ington street  westwardly,  are  gradually  be- 
ing changed  Into  shops.  This  statement  as  to 
the  condition  of  King  street  Indicates  very 
clearly,  we  think,  the  unusually  compact  way 
in  whidi  the  available  grounds  in  the  city 
have  been  built  up.  There  are  comparatively 
few  vacant  lots  in  th€$  dty  suitable  even  for 
modest  or  cheap  dwellings,  and  but  little 
land  available  for  manufacturing  or  other 
business  enterprises;  there  is  no  available 
ground  within  the  dty  limits  for  a  park  for 
the  people  of  the  dty  or  a  playground  for  the 
children;  there  was  no  ground  upon  which 
to  erect  the  Union  Station  and  the  freight 
depot  of  the  two  railroads  paralleling  the 
western  boundary  line  of  the  dty,  and  hence 
both  are  located  beyond  the  dty  limits,  in  the 
territory  of  Fairfax  county  proposed  to  be 
annexed ;  and  there  was  no  available  ground 
within  the  dty  for  its  high  school  building 
with  necessary  grounds  attached,  and  the 
school  board  had  to  purchase  for  that  pur- 
pose a  lot  of  land,  most<  of  which  is  in  Alex- 
andria county  and  within  the  territory  pro- 
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posed  to  be  annexed  from  that  county.  It 
further  appear^  that  the  trustees  of  the  Alex- 
andria Hospital  Association,  in  which  the 
citizens  of  Alexandria  city  are  greatly  Inter- 
ested, have  not  been  able  to  secure  a  suitable 
site  within  the  dty  on  which  to  erect  a  hos- 
pital building.  There  are  few,  if  any,  vacant 
dwelling  houses  for  rent,  while  there  is  a 
great  demand  for  small  dwellings  from  peo- 
ple who  wish  to  live  in  the  city,  and  one  of 
the  causes  for  the  demand  for  such  houses 
is  the  fact  that  the  city  has  become  a  great 
railroad  center,  where  converge  five  trunk 
lines,  having  their  transfer  yards  just  be- 
yond the  city  limits,  with  more  than  2,000 
employes,  very  many  of  whom  make  desir- 
able dtizens.  A  large  number  of  these  em- 
ploy^, having  for  some  time  sought  homes 
in  the  city  of  Alexandria  and  being  unable 
to  secure  them,  were  forced  to  become  resi- 
dents of  Washington,  D.  C,  or  of  Rosemont, 
Potomac,  Braddock  Heights,  and  other  sub- 
divisions of  the  land  proposed  to  be  annexed 
to  the  dty.  A  number  of  the  residents  of 
the  city,  upon  being  unable  to  procure  within 
the  corporate  limits  sites  on  which  to  erect 
dwelling  houses,  have  located  outside  of  the 
dty  and  within  the  territory  sought  to  be 
annexed.  Improvements  are  going  on  in  the 
dty;  but  for  the  past  few  years,  as  it  ap- 
pears, such  Improvements  have  consisted 
chiefly  of  pulling  down  old  buildings  and 
erecting  better  ones  on  the  sites,  which  of 
course  benefits  the  city,  but  by  no  means 
to  the  extent  that  would  be  derived  from  the 
erection  of  new  buildings  on  sites  not  here- 
tofore built  on,  if  such  there  were. 

While  It  appears  that  the  health  of  the 
dty  is  comparatively  good,  there  can  be  no 
question  that  the  density  of  the  population, 
the  crowded  and  congested  conditions  shown 
to  exist  therein,  as  well  as  the  conditions 
existing  in  the  territory  adjacent  to  the  city 
and  proposed  to  be  annexed,  imperil  the 
health  of  not  only  the  city  but  the  dtizens 
residing  or  conducting  business  adjacent 
thereto.  A  dty  of  the  size  of  Alexandria 
must  necessarily  have  a  park  or  parks  of 
suflficlent  size  and  other  grounds  for  recrea- 
tion and  diversion,  and  it  clearly  appears 
that  there  are  no  available  spaces  within 
the  city  for  either.  So  that,  the  claim  made 
in  this  case  that  the  condition  of  Alexandria, 
with  respect  to  the  density  of  its  population 
and  the  crowded  way  In  which  the  land 
available  for  dwellings  has  been  built  up;  is 
worse  than  that  of  any  dty  of  Its  size,  not 
only  in  Virginia,  but  perhaps  in  the  United 
States,  Is  well  founded. 

[1]  It  is  not  a  suffident  defense  to  the  de- 
mand of  the  dty,  that  its  corporate  limits 
be  extended  for  sanitary  reasons,  to  point 
to  the  fact  that  the  health  of  its  citizens  is 
and  has  been  for  some  years  good.  A  munic- 
ipality has  the  right,  and  it  is  Its  duty,  to 
take  such  precautionary  steps  as  may  rea- 
sonably be  deemed  necessary  to  secure  to  Its 
population  continued  good  health.    Notwith- 


standing the  fact  that  the  dty  of  Alexandria, 
by  reason  of  its  location,  was  more  severely 
devastated  and  crippled  during  the  Civil 
War  than  any  other  dty  In  the  state,  finding 
itself  at  the  close  of  that  war  of  four  years' 
duration  Indebted  -to  an  amount  exceeding 
a  million  dollars,  contributed  to  works  of 
Internal  improvement  and  totally  lost,  the 
present  finandal  status  of  the  dty  compares 
favorably  with  that  of  the  other  cities  of  its 
size  in  the  state.  The  dty  began  in  1873  to 
pay  off  the  prindpal  of  its  debt,  and  there  is 
now  left  outstanding  about  one-half  of  it, 
or  about  three-fourths  of  a  million  dollars, 
and  this  has  be^n  accomplished  without  in- 
creasing the  assessment  of  property  or  ad- 
vandng  the  rate  of  taxation  thereon;  in 
fact,  the  latter  has  been  decreased  from  $2 
to  $1.80  per  hundred.  The  annual  expendi- 
tures of  all  departments  of  the  dty  govern- 
ment and  for  public  Improvements  amount 
to  nearly  $100,000  per  annum,  and  in  addi- 
tion about  $300,000  has  been  spent  during  the 
past  10  years  for  street  improvements,  sew- 
ers, curbing,  and  paving  streets;  so  that, 
in  the  words  of  some  of  the  witnesses  re- 
siding in  the  city,  who  testified  in  this  case 
against  annexation,  the  Improvements  in  the 
past  10  years  have  been  "marked,"  '•wonder- 
ful," "remarkable.*' 

The  evidence  warrants,  also,  the  claim 
made  by  the  dty  that  its  prosperity  is  indi- 
cated, not  only  in  the  change  of  the  char- 
acter of  its  business  houses  and  homes,  as 
they  have  been  greatly  improved,  but  by  the 
enlargement  of  all  lines  of  business;  that 
bank  deposits  have  doubled  in  the  last  few 
years;  that  the  surplus  money  of  the  dty's 
people  has  been  invested  to  a  large  extent 
outside  of  the  city,  and  most  of  it  in  the 
development  of  Alexandria  county,  especial- 
ly that  part  of  it  proposed  to  be  annexed; 
and  that,  in  fact,  the  subdivisions  of  Rose- 
mont, Braddock  Heights,  Park  addition,  and 
Cottage  Park  have  been  built  up  in  a  large 
degree  by  the  surplus  capital  of  the  dty  of 
Alexandria.  Not  only  is  the  city's  ground 
upon  which  its  high  school  is,  or  is  to  be,  lo- 
cated and  constructed  outside  of  the  corpo- 
ration's boundaries  and  in  the  territory 
sought  to  be  annexed,  but  as  also  are  its 
reservoir,  poorhouse,  and  cemetery. 

The  proof  in  this  case  shows  that  Alexan- 
dria dty  has  an  organized  and  equipped  fire 
department  that  will,  as  to  its  effldency, 
compare  most  fiivorably  with  that  of  any 
other  dty  of  the  same  size,  and  that  Its  po- 
lice force  and  regulations  are  ample  and  ef- 
ficient ;  while  the  territory  the  dty  proposes 
to  annex  has  absolutely  no  police  protection, 
not  a  single  officer  in  either  Fairfax  cotinty 
or  Alexandria  county  resides  within  said  ter- 
ritory, and  the  present  police  department  of 
Alexandria  dty  has  been  furnishing  the 
only  police  t>i*otection  that  the  residents  of 
that  territory  have  had  for  some  yeara.  The 
present  gas  works  of  the  dty,  the  evidence 
shows,  are  suffident  to  supply  double   the 
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quantity  of  gas  now  being  consumed,  and  gas 
mains  are  now  laid  through  the  subdivision 
of  Rosemont,  and  a  large  number  of  people 
residing  there  are  consumers  of  gas  fur- 
nished by  the  city. 

From  the  land  area  in  the  city  of  a  little 
over  one  square  mile  there  is  to  be  deducted 
about  190  acres  not  available  for  urban  uses, 
which  leaves  the  city  with  only  a  little  over 
500  acres  upon  which  its  citizens  are  to  re- 
side and  its  business  of  all  classes  is  to  be 
conducted,  with  little  or  no  area  upon  which 
to  locate  and  erect  manufacturing  plants  or 
additional  factories  or  like  industries.  The 
United  States  census  shows  that  in  1910 
Alexandria  city  had  a  population  of  15,329, 
72%  per  cent  white  and  27%  per  cent  col- 
ored, and  its  land  area  given  at  one  square 
mile,  so  that  its  density  of  population  is  15,- 
329  per  square  mile,  which  is  greater  than 
any  city  In  the  state.  Such  a  density  of  pop- 
ulation is  one  of  the  strongest  reasons  that 
can  be  given  for  the  extension  of  the  city's 
limits,  for,  as  a  matter  of  common  knowl- 
edge, to  compel  15,329  people  to  live  and 
conduct  their  business  on  one  square  mile  of 
territory  is  not  only  a  hardship  but  danger- 
ous to  their  health,  and  militates  greatly 
against  their  comfort  as  well  as  their  welfare 
generally.  In  these  circumstances,  it  is  not 
to  be  considered  unusual  or  out  of  the  ordi- 
nary course  that  many  of  the  citizens  of 
Alexandria  who  might  have  desired  to  con- 
tinue to  live  and  transact  their  business  in 
the  city*  to  relieve  their  situation,  built 
bouses  and  conducted  their  business  on  the 
outside  of  the  city  in  the  subdivisions  of 
the  land  adjacent  to  the  corporation's  bound- 
ary. 

[2]  The  policy  of  annexation,  it  was  said 
by  this  court  in  Henrico  County  v.  Rich- 
mond City,  supra,  as.  a  public  necessity,  was 
determined  by  the  Legislature  when  it  en- 
acted this  statute  (supra)  providing  for  its 
accomplishment  when  certain  conditions  were 
sliown  to  exist.    The  court  is  called  upon 
by  the  statute  to  express  no  opinion  as  to 
its  wisdom  as  a  matter  of  public  policy.    It 
lias  only  to  determine,  upon  the  evidence  ad- 
duced, the  rights  of  the  opposing  parties  In 
tbe  particular  case  before  it — whether,  upon 
tlie  facts  and  circumstances  established  by 
tbe  evidence,  the  city  is  entitled  to  any  ex- 
tension at  all,  and,  if  any,  how  much,  and  tlie 
terms  and  conditions  upon  which  such  ex- 
tension shall  be  granted. 

[3]  Our  examination  and  consideration  of 
tbe  evidence  in  this  case  brings  us  readily  to 
tbe  conclusion  that  the  circuit  court  should 
not  have  dismissed  this  proceeding,  but  should 
tiave  adjudged  and  ordered  therein  that  there 
be  annexed  to  the  city  of  Alexandria  so  much 
at  the  territory  sought  to  be  annexed  as  is 
necessary  to  include  within  the  city's  limits 
Its  bigh  school  with  the  necessary  grounds  at- 
tached thereto,  its  reservoir,  and  cemetery, 
tbe  national  cemetery,  the  roadbed  and  tracks 
of  tbe  Southern  and  the  Washington  South- 


em  Railroads,  from  the  point  where  they  enter 
the  city's  boundary  on  the  north  to  Hunting 
creek  on  the  south.  Including  the  Union  Sta- 
tion, freight  depot,  and  other  buildings  or 
lands  of  the  said  railroads,  if  any,  adjacent  to 
their  Union  Station  and  freight  depot ;  also, 
the  lands  west  and  northwest  of  the  city's 
present  boundary,  known  as  Wheat  and  Sut- 
er's  subdivision,  Rosemont,  Shooters'  Hill,  and 
West  End,  lying  on  both  sideei  of  the  Little 
River  Turnpike;  and  also  all  lands,  struc- 
tures, and  streams  that  will  be  embraced 
within  the  city's  boundaries  by  an  extension 
of  its  northern  boundary  line  westwardly  to 
a  point  from  which  a  line  may  be  run  south- 
wardly and  above  the  fork  of  HoofiC's  Run  near 
the  Braddock  Road  as  shown  upon  the  map 
of  Alexandria  county  with  the  record  in  this 
case,  to  Janney's  Lane  or  Road,  thence  south- 
wardly and  by  the  most  practicable  route  to 
the  center  of  Hunting  creek,  thence  with  the 
middle  of  the  main  chann^  of  Hunting  creek 
to  its  entrance  into  the  Potomac  river,  and 
tlience  up  the  west  line  of  the  Potomac  river 
to  the  point  of  the  beginning  of  the  present 
boundary  line  between  the  city  and  Fairfax 
county — ^all  of  the  territory  embraced  within 
the  lines  indicated  to  become  annexed  to  and 
form  a  part  of  the  territory  possessed  and 
controlled  by  the  city,  upon  the  terms  and 
conditions  set  forth  in  the  ordinance  adopted 
by  the  city  council  upon  which  this  proceed- 
ing is  founded. 

The  extension  of  the  limits  of  the  city,  as 
indicated,  and  annexing  to  its  present  area  the 
additional  territory  within  the  extended  lim- 
its, is*,  as  it  appears  to  us,  both  necessary  and 
expedient,  and  violates  none  of  the  estab- 
lished rules  of  law  applicable  in  such  cases, 
but  would  be  entirely  within  both  the  letter 
and  spirit  of  those  rules  as  laid  down  and  fol- 
lowed uniformly  in  the  adjudicated  cases  and 
sanctioned  by  the  law  writers. 

In  Kansas  City  v.  StegmlUer,  151  Mo.  189, 
52  S.  W.  723,  it  was  held  that  land  which  is 
necessary  to  the  city  for  drainage  and  police 
purposes  may  be  included. 

Land  on  which  -depots  are  located  may  be 
taken  in.  Collins  v.  Crittenden,  70  S.  W.  183, 
24  Ky.  Law  Rep.  899.  And  land  necessary  for 
the  protection  of  the  health  of  the  city  may 
be  included,  and  extension  of  the  city  must 
be  considered  as  a  whole,  and  land  necessary 
to  foster  and  encourage  the  growth  and  pros- 
perity of  the  city  may  be  included.  Forbes 
V.  Meridian,  86  Miss.  243,  88  South.  676;  Cat- 
terlin  v.  Frankfort,  87  Ind.  45;  Yancey  v. 
Fairview,  66  S.  W.  636, 23  Ky.  Law  Rep.  2087 ; 
Fredonla  v.  Rice,  115  Ky.  443,  73  S.  W.  1125; 
Wahoo  V.  Tharp,  45  Neb.  563,  63  N.  W.  840; 
Vestal  V.  Little  Rock,  54  Ark.  321,  329,  15  S. 
W.  891,  16  S.  W.  291,  11  L.  R.  A.  778. 

In  the  last-cited  case  the  railroad  depot 
near  the  municipality  was*  located  in  the  ter- 
ritory sought  to  be  annexed,  and  the  court 
held  that  it  was  proper  to  annex  the  depot 
for  the  reason  that  the  inhabitants  were  de- 
pendent on  it  for  shipping  their  freight,  pas- 
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aenger  travel,  and  mail;  tbat  there  was  no 
sidewalk  from  the  boundary  of  the  munici- 
pality to  the  depot ;  that  one  was  necessary ; 
and  that  failure  to  annex  would  retard  pros- 
perity, etc.  That  case  is  only  distinguishable 
from  this  by  the  lone  fact  that  the  street  and 
other  approaches  to  the  Union  Station  at 
Alexandria  are  well  paved ;  the  cost  of  same, 
without  the  dty,  having  been  defrayed  by 
private  subscription  and  the  county  author- 
ities. This  fact  is  not  sufflci^t,  as  it  ap- 
pears to  US',  to  control  in  the  consideration 
of  the  cogent  reasons  alleged  and  proved  why 
this  Union  Station  should  be  within  the  cor- 
porate limits,  control,  and  police  regulation 
of  the  dty  of  Alexandria.  See,  also,  Bridge 
Co.  V.  Pt.  Pleasant,  32  W.  Va.  328, 9  S.  B.  231. 
[4]  Among  the  rules  governing  In  proceed- 
ings to  annex  outlying  territory  to  a  munici- 
pality, stated  in  1  McQuillin  on  Mun.  Corp. 
618,  619,  are  the  following  which  are  in  point 
here: 

"(4)  Lands  shonld  be  annexed  when  they  are 
needed  for  any  proper  urban  purpose,  as  for  the 
extension  of  streets  or  sewers,  gas  or  water  syfr* 
tem  or  to  supply  places  for  the  abode  or  busi- 
ness of  residents,  or  for  the  extension  of  needed 
police  regulation;  and  (5)  when  they  are  valu- 
able by  reason  of  their  adaptability  for  pro- 
spective town  purposes.  But  the  mere  fact  that 
their  value  is  enhanced  by  reason  of  their  near- 
ness to  the  corporation  would  not  give  ground 
for  their  annexation,  if  it  did  not  appear  that 
such  value  was  enhanced  on  account  of  their 
adaptability  to  town  uses.*' 

On  page  624  this  learned  author  says: 

"The  limits  of  a  city  cannot  be  extended  to 
take  in  undivided  lands  merely  for  the  purpose 
of  increasing  the  city's  revenue;  but  the  mere 
question  of  the  nature  of  revenue  which  a  munic- 
ipality may  receive  from  territory  sought  to  be 
annexed  is  no  criterion  by  which  to  determine 
the  reasonableness  of  the  extension." 

And  on  page  625  it  is  said: 

**The  fact  that  the  territory  will  be  subject  to 
an  additional  or  municipal  tax  is  no  reason  why 
it  shonld  not  be  annexed  to  a  municipality, 
where  it  will  receive  benefits  in  the  way  of  re- 
duced insurance  rates,  police  protection,  etc.  So 
the  fact  that  territory  annexed  to  a  municipal 
corporation  will  be  subject  to  taxation  to  pay  a 
pre-existing  debt  of  the  municipality  is  no  ob- 
jection to  its  annexation;  and  the  fact  that 
parts  of  territory  annexed  to  a  municipal  cor- 
poration are  low  and  marshy  does  not  render  the 
annexation  unreasonable.*' 

See,  also,  Wade  v.  Richmond  City,  18  Grat 
(59  Va.)  583. 

In  this  case  neither  of  the  defendant  coun- 
ties have  a  bonded  Indebtedness,  and  the  an- 
nexation to  the  dty  of  Alexandria  of  the 
territory  we  have  outlined  to  be  taken,  part- 
ly from  one  and  partly  from  the  other  of 
said  counties,  will  not  reduce  the  annual 
revenue  that  either  is  now  receiving  but  litr 
tie  more,  if  any,  than  5  i>er  cent  thereof. 

Invoking  rule  8  (79  S.  E.  vi)  of  this  court 
the  defendant  counties  assign  as  cross-error 
the  action  of  the  drcult  court  In  overruling 
thdr  motion  to  quash  the  notice  and  ordi- 
nance of  the  dty  asking  for  annexation, 
and  also  the  demurrer  to  the  said  notice  and 
ordinance. 


The  first  questloii  presented  on  these 
cross-assignments  of  error  is  whether  or  not 
the  ordinance  complies  with  the  require- 
ments of  the  statute  that  the  terms  and  con- 
ditions upon  which  the  dty  proposes  to  an- 
nex prescribed  territory,  as  well  as  the  pro- 
visions whidi  are  made  for  its  future  man- 
agement and  Improvements,  shall  be  set 
forth.  It  is  contended  that  the  ordinance  in 
question  wholly  fails  to  comply  with  the  lat- 
ter requirement  of  the  statute,  in  that  it  does 
not  set  forth  any  terms  and  oonditlons  of  an- 
nexation or  provisions  made  for  the  future 
management  and  improvement -of  the  terri- 
tory to  be  annexed. 

[f]  This  contention  is  without  merit  As 
we  have  observed,  the  ordinance  is,  mutatis 
mutandis,  the  same  as  that  of  the  council 
of  the  dty  of  Richmond  which  came  under 
review  in  Henrico  County  v.  Richmond  dty, 
supra,  and  dearly  the  sufficiency  of  the  ordi- 
nance was  a  Jurisdictional  question  whidi 
the  court  necessarily  had  to  consider  and  de- 
termine affirmatively  in  that  case  before  it 
could,  as  it  did,  affirm  the  judgment  of  the 
circuit  court  annexing  certain  territory  of 
Henrico  county  to  the  dty  of  Richmond.  In 
the  opinion  of  the  court  it  is  said: 

'  "We  are  further  of  opinion  that  the  objection 
to  the  ordinance  is  untenable.  The  ordinance  of 
the  dty  of  Richmond,  which  is  the  foundation 
of  this  proceeding,  substantially  complies  with 
the  statute,  and  sets  forth  the  case  of  the  dty 
with  as  much  fullness  and  detail  as  was  ia«c- 
ticable  under  the  circumstances." 

[6]  The  contention  made  under  the  second 
assignment  of  cross-error  is  to  the  effect 
that,  to  construe  the  act  in  question  as  au- 
thorizing the  annexation  of  a  portion  of  the 
counties  of  Fairfax  and  Alexandria  to  the 
city  of  Alexandria,  and  which  constitute  or 
are  induded  in  separate  'Hiouse  districts," 
would  be  a  violation  of  the  provision  of  sec- 
tion 43  of  the  Constitution  of  Virginia  (Code 
1904,  p.  ccxviil),  which  is  as  follows: 

''The  apportionment  of  the  state  into  senato- 
rial and  house  districts,  made  by  the  acts  of  the 
General  Assembly,  approved  April  the  second, 
nineteen  hundred  and  two.  Is  hereby  ad<^ted; 
but  a  reapportionment  may  be  made  in  the  year 
nineteen  hundred  and  six,  and  shall  be  made  in 
the  year  nineteen  hundred  and  twelve,  and  every 
tenth  year  thereafter." 

This  contention  is  also  without  merit 
The  Constitution,  |  126  (Code  1904,  p.  ccxlll>, 
requires  that  the  General  Assembly  shall 
provide  by  general  laws  for  the  extension 
and  contraction  from  time  to  time  of  the 
corporate  limits  of  dtles  and  towns,  and 
that  no  spedal  act  for  that  purpose  shall  be 
valid.  Pursuant  to  this  constitutional  provi- 
sion, the  General  Assembly  enacted  the  stat- 
ute, supra,  conferring  upon  the  dicuit 
courts  of  the  state  the  authority,  within  pre- 
scribed limitations,  to  extend  or  contract  the 
corporate  limits  of  cities  and  towns,  and  the 
enactors  of  our  organic  law  must  necessarily 
have  understood  and  contemplated  that  the 
annexation  of  territory  from  a  county  to  a 
dty  and  vice  versa  would,  in  many  it  not 
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every  case,  take  into  the  city  or  county  lim« 
Us  more  or  less  inhabitants  of  the  territory 
annexed  and  operate  upon  their  municipal 
relations.  Here,  as  in  the  act  construed  in 
Wade  Y.  Richmond  Oity,  supra,  the  statute 
authorizing  the  circuit  courts  to  order  and 
declare  annexation  of  additional  territory  to 
a  municipality,  or  from  a  dty  to  a  county,  is 
silent  as  to  the  right  of  voting  and  of  rep- 
resentation pertaining  under  the  Constitution 
to  the  inhabitants  of  the  annexed  territory. 
In  the  first-named  case  it  was  an  agreed  fact 
that  there  were  14,000  inhabitants  of  the 
territory  annexed  to  the  city  from  Henrico 
county,  and  a  small  area  of  territory  taken 
from  the  dty  and  annexed  to  the  county, 
having  presumably  some  inhabitants,  and 
the  court  with  respect  to  the  political  status 
and  rights  of  the  inhabitants  of  the  terri- 
tory annexed  said: 

"They  were  left  where  the  condition  placed 
them ;  there  was  no  necessity  to  indicate  by  law, 
upon  such  an  event,  where  the  people  were  to 
vote,  or  how  they  were  to  be  represented.  The 
Constitution  was  the  only  rule  upon  that  head. 
*  *  *  True,  their  munidpal  government  was 
changed;  dtizens  of  Henrico  county  ceased  to 
be  such,  and  became  dtizens  of  Richmond  to 
that  end  alone,  and  vice  versa;  but  constitution- 
al limits  still  remained  for  the  exercise  of  con- 
stitutional rights,  and  the  enjoyment  of  constitu- 
tional privileges.'* 

In  the  case  in  judgment  we  are  of  opin- 
ion that  the  order  of  the  drcuit  court  ap- 
pealed from  should  be  reversed,  and  the 
cause  remanded  to  that  court  to  be  further 
proceeded  with  in  accordance  with  the  views 
hereinbefore  expressed;  and  as  the  appel- 
lant, the  dty  of  Alexandria,  is  the  party  sub- 
stantially prevailing  in  this  court,  judgment 
tor  its  costs  in  the  proceeding  will  be  award- 
ed it  against  the  defendant  counties,  to  be 
borne  by  those  counties  in  equal  portiona. 

Reversed. 

KEITH,  P.,  absent 

Note.— This  case  was  argued  and  submitted 
before  Judge  KBLLY'S  term  began. 
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(Supreme  Court  of  Appeals  of  Virginia. 
March  11,  1915.) 

X,  Tbusts  ^=»17,   18— Bzfbess  Tbusts— Pa- 
BOI.  DeolaJsation. 

At  common  law,  and  before  the  English 
statute  of  frauds,  an  express  trust  in  land  could 
be  created  by  parol,  but  the  declaration  must 
be  unequivocal  and  explicit  and  established  by 
clear  and  convincing  testimony. 

(EM.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  II  1&-24;    Dec.  Dig.  «»17,  la] 

SL  Tbusts   ^s»81— Rksultxno   TBxrsrrs— Con- 
veyance TO  Dauohteb  bt  Direction  or 

JPUBCHASEB. 

Where  a  purchaser  of  real  estate  paying 
tSie  price  directed  the  vendors  to  convey  the 
saxne  by  deed  absolute  in  form  to  a  daughter, 
"wliich  was  done,  there  was  no  resulting  trust  in 
Cftvor  of  the  purchaser. 

C£d.  Note.— For  other  cases,  see  Trusts*  Cent 
r>iK.  SI  115-118;  Dec  Dig.  <8=>81.] 


fS.  Tbttsts     ^=>48— Espbess    Tbusts  — Obal 
Declabation. 

Under  the  statute  of  frauds  (Code  1904,  | 
2840),  providing  that  no  action  shall  be  brought 
to  charge  any  person  on  any  contract  for  the 
sale  of  real  estate  or  for  the  lease  thereof  for 
more  than  one  year,  unless  in  writing,  but  omit- 
ting sections  7  and  8  of  the  English  statute  of 
frauds,  making  all  declarations  of  trusts  in- 
valid unless  in  writing,  an  express  trust  to  col- 
lect and  apply  the  rents  of  real  estate  may  be 
proved  by  parol. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  II  a^-65 ;   Dec.  Dig.  «8»43.] 

4.  Tbusts  «=s>48— Pabol  Bvidkncb— Contba- 

DicnNO  Wbitten  Inbtbuments. 

Oral  declaration  .of  trust  binding  a  grantee 
in  a  deed  absolute  in  form  to  collect  the  rents 
for  the  grantor,  being  lawful  and  enforceable,  is 
not  within  the  rule  forbidding  parol  evidence 
to  vary,  contradict,  add  to,  or  explain  a  writ- 
ten instrument. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  II  62-^ ;   Dec  Dig.  <8=s>43.] 

Appeal  from  Cizcait  Court,  Accomac 
County. 

Suit  by  Mrs.  Mary  E.  Young  against  Han- 
nah W.  Holland  and  another.  From  a  de- 
cree of  dismissal,  plaintiff  aK>eals.  Re- 
versed. 

Wescott  ft  Turlington,  of  Accomac,  and 
Henley,  Anderson  ft  Hall,  of  Richmond,  for 
appellant.  John  S.  Parsons,  of  Accomac,  and 
Stewart  K.  Powell,  of  Onancock,  for  appel- 
lees. 

KEITH,  P.  The  bill  filed  by  Mrs.  Young 
shows  that  in  May,  1910,  she  purchased  from 
George  W.  Milliner  a  certain  parcel  of  land 
situated  in  the  county  of  Accomac,  and  that 
on  the  30th  of  January,  1911,  she  purchased 
from  Wesley  T.  Melson  a  certain  house  and 
lot  in  said  county,  for  both  of  which  pur- 
chases she  paid  cash,  but  requested  the  ven- 
dors, Milliner  and  Melson,  to  convey  the  same 
to  Hannah  W.  Holland  by  deed  of  bargain 
and  saje,  which  was  accordingly  done.  The 
bill  further  alleges  that  it  was  distinctly  un- 
derstood at  the  time  of  the  purchase  and 
before  the  conveyance  of  either  of  the  par- 
cels of  land  that  the  said  Hannah  W.  Hol- 
land was  to  collect  the  rents  and  profits  aris- 
ing from  the  house  and  lot  of  land  and  pay 
the  same  to  Mary  E.  Young  during  her  nat- 
ural life,  all  of  which  was  agreed  to  by  Mrs. 
Holland;  that  Mrs.  Holland  took  each  of 
said  parcels  of  land  impressed  with,  and  sub- 
ject to,  this  trust,  and  with  the  express  prom- 
ise to  collect  the  rents  and  profits  and  pay 
them  to  Mr&  Young  during  her  lifetime. 
Mrs.  Holland,  it  is  alleged,  was  the  favored 
daughter  of  the  plaintiff,  for  whom  she  en- 
tertained great  affection,  and  in  whom  she 
had  implicit  confidence;  that  Mrs.  Holland 
has  collected  the  rents  from  the  land  thus 
conveyed  to  her,  but  has  declined  to  account 
to  the  plaintiff  for  them,  and  contends  that 
the  deeds  to  her  are  absolute  on  their  face, 
and  that  the  rents  and  profits  are  hers,  not- 
withstanding the  oral  agreement  above  set 


#5»For  other  eases  see  same  topio  and  KBT-NUMBBR  In  all  Ktj-Nnmbered  Digests  and  Indeies 
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out  to  collect  the  rents  and  profits  and  pay 
them  over  to  the  plaintiff  as  long  as  she 
lived. 

To  this  bill  Mrs.  Holland  and  her  husband 
were  made  parties  defendant,  and  to  it  they 
demurred,  which  demurrer  the  court  sustain- 
ed, and  dismissed  the  bill,  and  the  case  Is 
before  us  upon  an  appeal  awarded  by  one  of 
the  Judges  of  this  court 

The  deeds  which  were  filed  as  exhibits  with 
the  bin  are  absolute  on  their  face,  and  the 
question  presented  for  decision  is:  Can  an 
express  trust  in  real  estate  be  created  in  this 
state  by  a  parol  agreement? 

This  question  has  been  answered  in  the 
afllrmative  In  Walraven  v.  Lock,  2  Pat  &  H. 
547,  to  which  we  shall  again  refer;  but  in 
Sprinkle  v.  Hayworth,  26  Grat.  (67  Va.)  384, 
it  was  found  unnecessary  to  answer  the  ques- 
tion; in  Borst  v.  Nalle,  28  Grat  (69  Va.) 
423,  it  was  again  found  unnecessary  to  de- 
termine the  question,  and  no  opinion  was  ex- 
pressed upon  it;  in  Jesser  y.  Armentrout, 
100  Va.  673,  674,  42  S.  B.  682,  the  court  found 
it  unnecessary  to  discuss  the  controverted 
question  as  to  whether  a  trust  in  lands  may 
be  created  by  parol  declaration,  and  said, 
"We  prefer  to  leave  that  question  where  It 
was  placed  •  •  •  in  Sprinkle  v.  Hay- 
worth,  supra,  and  Borst  v.  Nalle,  supra;" 
while  in  Garrett  v.  Rutherford,  108  Va.  481, 
62  S.  E.  390,  which  is  the  latest  expression 
upon  the  subject,  it  is  said,  "The  question  is 
an  open  one  In  this  state  whether  an  express 
trust  affecting  real  estate  is  valid  unless  in 
writing." 

These  cases  are  adverted  to,  not  because 
they  throw  any  special  light  upon  the  subject, 
but  as  showing  that  this  court  has  not  in 
terms  accepted  the  authority  of  Walraven  v. 
Lock,  supra,  while  it  has  been  in  no  sense 
overruled,  and  that  the  question,  which  is 
one  of  great  interest  and  importance,  is  an 
open  one  so  far  as  this  court  is  concerned. 

[1]  It  seems  that  at  the  common  law,  be- 
fore the  passage  of  the  statute  of  frauds 
(29  Car.  II),  an  express  trust  in  lands  could 
be  created  by  parol;  but,  as  was  said  in 
Kline  v.  Kline,  103  Va.  267,  48  S.  B.  882,  the 
.  declaration  should  be  unequivocal  and  ex- 
plicit, and  established  by  dear  and  convinc- 
ing testimony. 

By  the  English  statute  of  frauds  it  is  ex- 
pressly provided,  in  the  seventh  section,  that: 

"All  declarations  or  creations  of  trusts  or 
confidences,  of  any  lands,  tenenlents,  or  heredit- 
aments, shall  be  manifested  and  proved  by  some 
writing  signed  by  the  party  who  is  by  law  en- 
abled to  declare  such  trust  or  by  his  last  will 
in  writing,  or  else  they  soall  be  utterly  void 
and  of  none  effect'' 

And  by  the  eighth  section  it  is  declared 

that: 

"Where  any  conveyance  shall  be  made  of  any 
lands  or  tenements  by  which  a  trust  or  con- 
fidence shall  or  may  arise  or  result  by  the  im- 
plication or  construction  of  law,  or  be  trans- 
ferred or  extinguished  by  an  act  or  operation 
of  law,  then,  and  in  every  such  caae,  such  trust 


or  confidence  shall  be  of  the  like  force  and  ef- 
fect as  the  same  would  have  been  if  this  stat- 
ute had  not  been  made;  anything  hereinbefore 
contained  to  the  contrary  notwithstanding." 

Those  two  sections  hafe  never  been  adopt- 
ed in  this  state,  and  their  absence  has  been 
frequently  animadverted  upon  by  this  court 

[2]  In  Bank  of  United  States  v.  Carrtng- 

ton,  7  Leigh  (34  Va.)  566,  it  was  held  that: 

"Where  land  is  purchased  and  paid  for  by 
one  person,  and  the  conveyance  is  taken  to  an- 
other, the  law  will  imply  a  trust  for  the  bene- 
fit of  the  former;  and  such  purchase  and  pay- 
ment may  be  proved  by  parol  evidence." 

In  the  case  before  us  the  land  was  par* 
chased  and  paid  for  by  Mrs.  Young,  and  the 
conveyance  was  taken  to  her  daughter,  and, 
if  that  had  been  all,  there  would  have  been 
a  resulting  trust;  but  two  circumstances  pre- 
vented the  application  of  that  principle.  In 
the  first  place,  Mrs.  Young  is  the  mother  of 
Mrs.  Holland;  and,  in  the  second  place,  by 
express  direction  she  caused  the  deed  to  be 
made  to  Mrs.  Holland. 

In  Dyer  v.  Dyer,  1  Lead.  Cas.  In  Eq.  (W. 

&  T.)  266,  it  is  said: 

''Where  there  is  an  express  trust  declared, 
though  but  by  parol,  there  can  be  no  resulting 
trust;  for  resulting  trusts,  though  saved  by 
the  statute  of  frauds,  are  only  saved  and  left 
as  they  were  before  the  act;  and  a  bare  dec- 
laration by  parol,  before  the  act,  would  prevent 
any  resulting  trust  *  *  *  As  to  purchases 
made  in  the  names  of  children,  or  of  persons 
equally  favored,  it  may  be  laid  down  as  a  gen- 
eral rule  that,  where  a  purchase  is  made  bj  a 
parent  in  the  name  of  a  child,  there  will  prima 
facie  be  no  resulting  trust  for  the  parent,  bat, 
on  the  contrary,  a  presumption  arises  that  an 
advancement  was  intended.  •  •  •  The  pre- 
sumption also  arises  in  favor  of  any  person  with 
regard  to  whom  the  person  advancing  the  mon- 
ey has  placed  himself  in  loco  parentis.  Thai 
in  Beckford  v.  Beckford,  Lofi^,  490,  an  illesit- 
imate  son,  in  Ebrand  v.  Dancer,  2  Ch.  Ga.  26,  a 
grandchild,  and  in  Currant  v.  Jago,  1  CSoU.  261, 
the  nephew  of  a  wife,  were  held  entitled  to 
property  purchased  in  their  names,  from  the 
presumption   of  advancement  being  intended.** 

[3]  There  can  in  this  case,  therefore,  be  no 
resulting  trust  and  the  whole  case  rests  up- 
on the  validity  of  an  oral  declaration  of 
trust  as  set  out  in  the  bilL  As  such  a  dec- 
laration of  trust  was  valid  at  common  law, 
and  as  the  seventh  and  eighth  sections  of  the 
English  statute  of  frauds  have  not  been  en- 
acted in  this  state,  the  question  at  once  arises 
whether  our  statute,  as  it  stands,  is  broad 
enough  to  cover  the  case. 

In  Sprinkle  v.  Hayworth,  supra,  referring 

to   the  omission   from   our  statute    of   the 

seventh  and  eighth  sections  of  the  English 

statute  of  frauds,  Judge  Moncure  says: 

"We  do  not  mean  to  admit  however,  that 
there  is  any  difference  in  effect  between  the 
Erglish  statute  of  frauds  and  ours  arising  from 
the  omission  in  the  latter  of  the  sevenUi  and 
eighth  sections  of  the  former.  That  is  a  gnea- 
tion  which  is  unnecessary,  and  not  intended  to 
be  discussed  in  this  case." 

To  the  same  effect  see  Borst  v.  Nalle, 
supra. 

In  2  Minor's  Inst  (4tli  Ed.)  p.  847,  it  is 
said  that: 
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"Whether  contracts  touching  trusts  in  lands 
are  within  our  statute  has  not  been  adjudged, 
but  it  would  seem  that  little  doubt  can  exist 
that  they  are." 

If  they  be  within  our  statute  of  frauds, 
then  It  must  be  by  force  of  the  sixth  clause 
of  section  2840,  which  says  that: 

"No  action  shall  be  brought  in  any  of  the 
following  cases:  •  •  •  Sixth.  To  charge  any 
person  •  •  ♦  upon  any  contract  for  the 
sale  of  real  estate,  or  for  the  lease  thereof  for 
more  than  a  year;  unless  *  *  *  it  be  in 
writing." 

Discussing  this  phase  of  the  subject,  Judge 
Brockenbrough,  in  Bank  of  United  States  y. 
Carrington,  supra,  uses  the  following  lan- 
guage: 

"I  think,  then^  that  this  is  a  case  in  which 
the  rule  as  it  is  understood  in  England  will 
strictly  apply.  The  purchaser  of  the  land  hav- 
ing paid  the  money,  the  trust  results  to  him  by 
operation  of  law,  although  the  conveyance  was 
made  to  another.  Nor  do  I  think  that  either 
the  words  or  spirit  of  our  statute  of  frauds  will 
exclude  parol  evidence  in  a  case  like  this.  The 
act  says:  *No  action  shall  be  brought  upon 
any  contract  for  the  sale  of  lands,  or  the  mak- 
ing any  lease  thereof  for  a  longer  term  than 
one  year,  unless  the  promise  or  agreement,  etc., 
or  some  memorandum  or  note  thereof,  shall  be 
in  writing.'  There  is  no  pretense  of  any  con- 
tract of  sale  or  lease  between  Richard  Adams 
and  John  Adams.  The  deed  shows  a  sale  be- 
tween Marx  and  Richard  Adams,  and  John 
Adams,  who  is  not  named  in  the  deed,  but  who 
has  been  in  possession  ever  since  the  sale,  and 
has  laid  out  large  sums  of  money  on  the  land, 
asks  to  be  allowed  to  prove  by  witnesses,  not 
that  there  was  any  contract  of  sale  between 
Bichard  and  himself,  but  that  Richard  holds  un- 
der that  deed  merely  as  his  trustee.  The  fourth 
section  of  the  English  statute  uses  broader  terms 
than  ours.  It  forbids  an  action  *on  any  contract 
or  sale  of  lands,  or  any  interest  in  or  concerning 
them,'  without  writing.  These  words  are  omit- 
ted in  our  act;  yet  their  insertion  in  the  Eng- 
lish statute  was  not  deemed  sufficient  to  in- 
clude declarations  of  trust,  which  would  have 
been  provable  by  parol  testimony,  but  for  the 
seven^  and  eighth  sections  before  mentioned." 

Now,  in  our  statute,  not  only  have  we  not 
enacted  the  seventh  and  eighth  sections, 
but  so  much  of  the  fourth  section  as  forbids 
an  action  on  a  contract  or  sale  of  "any  In- 
terest in  or  concerning  them"  is  also  omitted, 
although,  as  Judge  Brockenbrough  points 
out,  their  insertion  In  the  English  statute 
^vas  not  deemed  sufficient  to  include  declara- 
tions of  trust  which  would  have  been  prov- 
able by  parol  testimony,  but  for  the  seventh 
and  eighth  sections  before  mentioned. 

In  Bank  of  U.  S.  v.  Carrington  the  con- 
tention was  also  made  that,  because  our  stat- 
ute   had    not    adopted   the    eighth    section, 
i?rliich  excepts  from  its  operation  resulting 
tmsts,  that  trusts  of  every  description  were 
within  our  statute;    but  tJie  court,  going  as 
tSLT  in  the  direction  of  the  maintenance  of 
tmsts  by  parol  as  the  case  before  them  re- 
qxilred,  maintained  the  trust  resulting  by  op- 
er-ation  of  law,  but  without  saying  one  word 
to    indicate  it  as  their  opinion  that  express 
trusts  stood  upon  any  different  plane.    A  care- 
ful consideration  of  the  several  opinions  in 
l^&nk  T.  Carrington  leaves  little  doubt  that 


the  court  was  at  that  time  of  opinion  that 
all  trusts,  whether  arising  from  an. express 
declaration  or  by  implication  of  law  remain- 
ed in  this  state  as  at  the  common  law  prior 
to  the  passage  of  the  act  of  29  Car.  II,  Icnown 
as  the  statute  of  frauds. 

In  the  case  of  Walraven  v.  Lock,  supra. 
Judge  Nash,  in  the  course  of  his  opinion, 
says: 

"In  the  case  of  an  absolute  deed  upon  its  face, 
it  has  been  frequently  decided  that  parol  evi- 
dence may  be  received  to  prove  that  the  in- 
strument was  in  truth  a  mortgage,  and  this  is 
upon  the  principle  that  it  is  competent  to  prove 
by  parol  testimony  the  express  or  agreed  con- 
ditions upon  which  the  legal  title  was  acquired 
[citing  numerous  cases].  And  in  the  case  of 
the  Bank  of  the  IT.  S.  v.  Carrington,  7  Leigh, 
566^  the  question  was  expressly  decided,  by  a 
unanimous  court,  that  it  was  competent  to  re- 
ceive parol  proof  of  facts  to  establish  an  im- 
plied or  resulting  trust,  and  that  the  statute  of 
frauds  and  perjuries  in  Virginia  did  not  apply 
to  cases  of  implied  trust;  and,  in  delivering 
their  opinions,  three  of  the  judges  proceed  to 
point  out  the  difference  between  the  English 
and  the  Virginia  statutes,  and  very  strongly 
intimate  that  the  statute  of  frauds  in  Virginia 
has  no  application  to  either  express  or  implied 
trusts.  Judge  Carr  in  that  case  says  the  Eng- 
lish statute  'differs  from  ours  with  respect  to 
trusts  in  this,  that  by  their  seventh  section  it 
is  enacted  that  all  declarations  or  creations  of 
trusts,  etc.,  of  any  lands,  etc.,  shall  be  mani- 
fested and  proved  by  some  writing,  etc.  To 
which  section  there  is  a  proviso  that,  where 
any  conveyance  shall  be  made  of  lands,  etc.,  by 
which  a  trust  or  confidence  shall  or  may  arise 
or  result  by  implication  or  construction  of  law, 
eta,  such  trust,  etc.,  shall  be  of  like  force  and 
effect  as  if  this  statute  had  not  been  made; 
whereas  by  our  statute  the  whole  subject  is 
omitted.  We  have  neither  the  enacting  clause 
nor  the  proviso  wliich  that  clause  rendered  nec- 
essary.' " 

And  Judge  Thompson,  in  the  same  case, 
referring  to  the  case  of  Bank  of  U.  S.  ▼•  Car- 
rington, supra,  said: 

"The  judges  there  advert  to  the  difference 
between  the  English  statute  and  our  own,  both 
in  its  provisions  and  phraseology,  and  show 
that,  whilst  the  English  statute  of  frauds  em- 
braces express  trusts,  it  in  express  terms  ex- 
cludes the  resulting  and  implied  trusts  from  its 
operation,  and  that  our  statute,  embracing  nei- 
ther, excludes  both.  And  it  is  obviously  to  that 
difference  between  the  Virginia  statute  and  the 
original  statute  of  frauds  that  they  refer  the 
decision  of  the  cases  in  which  it  was  held  com- 
petent by  parol  to  convert  absolute  bills  of  sale 
and  deeds  lor  land  into  mortgages  or  conditional 
sales.  These  cases  are  not  only  cited  with  ap- 
probation, but  the  grounds  of  the  decisions 
more  fully  and  better  stated  than  in  the  cases 
themselves." 

In  Hancock  v.  Talley,  reported  in  7  Va. 
Law  Reg.  at  page  34,  the  special  Court  of  Ap- 
peals had  this  subject  under  consideration, 
and  in  the  course  of  the  unanimous  opinion 
of  the  court,  delivered  by  Judge  Wingfleld, 
the  following  language  is  used: 

''The  provisions  of  the  seventh  and  eighth 
sections  of  the  English  statute  of  frauds  never 
were  enacted  by  our  Legislature,  and  were  nev- 
er in  force  in  Virginia ;  and  the  law  here  in  re- 
lation to  declarations  of  trust  is,  and  always 
has  been,  the  same  that  it  was  in  England  be- 
fore the  statute.  The  four  judges  who  sat  in 
the  case  of  Bank  of  the  United  States  v.  Car- 
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rington  et  a1.,  in  the  separate  opinionB  deliv- 
ered  by  each  of  them,  all  concurred  that  the  law 
here,  in  this  respect,  had  always  been  the  same 
as  it  was  before  the  statute  of  frauds,  and  that 
consequently  a  yerbal  dedaration  of  a  trust 
might  be  set  up  by  parol  proof;  and  we  know 
that  it  is  now,  and  always  has  been,  the  con- 
stant practice  of  the  courts  of  equity,  through- 
out the  entire  state,  to  set  up  and  enforce  by 
proof  (express)  declarations  of  trusts  not  in 
writing,  and  to  ingraft  them  on  deeds  absolute 
on  their  face.  A  familiar  instance  is  that  of  show- 
ing by  parol  that  a  deed  absolute  on  its  face 
was,  by  a  verbal  agreement,  intended  to  be  a 
mortgage.  This,  I  suppose,  has  been  done  by 
every  court  in  the  state  having  chancery  ju- 
risdiction, while  the  right  to  do  so  has  never 
been  questioned.  Ross  v.  Norvell,  1  Wash.  14 
[1  Am.  Dec.  422] ;  Robertson'  v.  Campbell,  2 
Call,  421,  and  Owen  v.  Sharp,  12  Leigh,  427." 

In  Browne  on  the  Statute  of  Frauds,  {  80, 
the  case  of  Chiles  v.  Woodson,  2  Bibb  (Ky.) 
71,  is  cited,  where  land  had  been  conveyed 
by  one  party  to  another  in  trust  for  the 
grantor,  and  upon  an  agreement  that  the 
grantee  should  reconvey  to  any  one  to  whom 
the  grantor  might  afterwards  sell,  and  the 
court  treated  the  transaction  as  a  contract 
for  land,  and,  there  being  no  written  evi- 
dence of  the  arrangement,  denied  relief  in 
equity  on  the  ground  of  the  statute: 

"Here  was  apparently  a  clear  case  of  trust, 
to  which  the  court  applied  the  section  which  in 
terms  extends  to  mere  contracts  for  the  pur- 
chase or  sale  of  land.  In  Virginia,  on  the  other 
hand,  where  the  statute  stands  in  the  same  way, 
the  seventh  section  being  omitted,  and  the 
fourth  retained,  it  has  been  said  (in  a  case, 
however,  where  the  point  was  not  directly  pre- 
sented) that  the  latter  would  not  apply  to  a 
trust  created  verbally,  which  would  accordingly 
be  good  in  that  state;  and  the  court  based  its 
opinion  on  the  simple  fact  of  the  Legislature's 
omission  of  the  trust  section  and  retention  of 
the  other,  as  conclusive  of  its  design  to  allow 
a  trust  to  be  proved  without  writing;  adverting 
also  to  the  circumstance  that  in  England  it  was 
thought  necessary  to  enact  the  seventh  section, 
expressly  providing  for  trusts,  although  the 
fourth  section  of  the  statute  of  Charles  con- 
tained larger  language  than  the  corresponding 
section  of  the  Virginia  statute." 

This  eruhject  has  been  before  many  of  the 
courts  and  the  line  of  demarcation  between 
their  conclusions  seems  in  large  measure  to 
turn  upon  the  introduction  or  omission  of  the 
seventh  and  eighth  sections  of  the  English 
statute.  In  those  states  in  which  those  sec- 
tions appear,  express  trusts  are  within  its 
operation,  and  cannot  be  proved  by  parol; 
while  in  quite  a  number  of  the  states  where 
the  seventh  and  eighth  sections  have  not  been 
adopted  oral  declarations  of  trust  are  main- 
tained. We  shall  content  ourselves  with 
more  reference  to  them  without  discussion. 
Gardner  ▼.  Randell,  70  Tex.  453,  7  8.  W.  781; 


James  v.  Fulcrod,  5  Tex.  512,  55  Am.  Dec 
743;  Woodfln  v.  Marks,  104  Tenn,  512,  58 
S.  W.  227;  Olcott  v.  Bynum,  17  WalL  44, 
21  L.  Ed.  570;  Sykes  y.  Boone,  132  N.  C. 
199,  43  S.  E.  645,  95  AnL  St  Rep.  619 ;  Tay- 
lor V.  Waliab,  154  N.  C.  219,  70  S.  B.  173; 
Fleming  y.  Donahoe,  5  Ohio,  255. 

[4]  Counsel  for  appellees  have  argued  with 
great  force  that  to  maintain  the  express  trust 
by  parol  evidence  would  violate  that  princi- 
ple of  law,  nowhere  more  closely  adhered  to 
than  in  this  state,  that  parol  evidence  can- 
not be  admitted  to  vary,  contradict,  add  to, 
or  explain  the  terms  of  a  written  agreemoit 
If  at  the  common  law  an  express  dedara- 
tion of  trust  such  as  is  here  sought  to  he 
established  was  lawful,  and  if  by  the  statute 
of  frauds  as  adopted  in  this  state  the  com- 
mon law  was  not  in  this  respect  altered,  then 
such  an  express  declaration  remains  lawful 
In  the  nature  of  things  an  oral  declaratioD 
can  only  be  established  by  oral  evidence,  and 
we  do  not  think  that  the  position  can  be 
maintained  that  an  oral  declaraticm  of  trust 
is  sanctioned  by  our  law,  and  the  <mly  posp 
sible  mode  of  proof  is  to  be  excluded ;  in  oth- 
er words,  we  cannot  maintain  a  right  and  ex- 
clude the  only  mode  of  proof  by  which  that 
right  can  be  established. 

We  have  been  unable  to  escape  these  con- 
clusions:   That  at  common  law  such  an  ex- 
press declaration  of  trust  as  is  here  present- 
ed was  lawful  and  could  be  enforced;   that 
by  the  English  statute  of  frauds  such  an 
express  trust  is  prohibited;    that  no  sadi 
express  prohibition  is  found  in  our  statute^ 
the  seventh  and  eighth  sections  of  the  Eng- 
lish statute  not  having  been  adopted  by  as; 
that  the  case  before  us  does  not  present  a 
contract  for  the  sale  of  real  estate  or  for  the 
lease  thereof,  and  is  not  within  the  sixth 
clause  of  our  statute;   that,  being  valid  at 
common  law,  and  the  common  law  not  hav- 
ing been  changed  by  statute,  such  an  express 
declaration  of  trust  can  still  be  enforced  in 
this  state;   and  that  an  oral  declaratioQ  of 
trust,  being  lawful  and  enforceable,  and  be- 
ing in  the  nature  of  things  only  provable  by 
oral  evidence,  does  not  come  within  tbe  op- 
eration of  the  rule  forbidding  the  admission 
of  parol  evidence  to  vary,  contradict,  add  to, 
or  explain  the  terms  of  a  written  instrument 
For  these  reasons,  the  decree  of  the  drcoit 
court  will  be  reversed. 

Reversed. 

NoTK.— This  case  was  argued  and  subimltted 
before  Judge  KELLY'S  term  began. 
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(117  Va,  418) 

VIRGINIA  RY.  &  POWER  CO.  ▼.  SMITH. 
{Supreme  Court  of  Appeals  of  Virginia.    March 

U,  1916.) 
1.  MuiriciPAii  CoBPOBATioNS  9s»706— UsE  or 

StbEETS  —  NSGLIQKNCB  —  WaOONS  HaVINO 

Right  of  Wat. 

The  driver  of  defendant's  repair  wagon, 
which  under  an  ordinance  had  the  right  of  way 
on  sounding  its  gong,  requiring  other  vehicles 
aware  of  its  approach  to  stop  on  the  extreme 
right  of  the  street,  while  hurrving  to  repair  a 
fallen  trolley  wire,  and  while  continuously 
sounding  the  gong,  observed  the  dan^r  of  a  col- 
lision with  an  automobile  on  the  right  side  of 
the  street,  and  applied  the  brakes  and  slowed 
down  the  speed  of  his  horses,  and  would  have 
averted  the  collision  but  for  the  fact  that  the 
tire  of  a  wheel  of  the  wagon  caught  on  the  street 
car  rail  and  the  wheel  slipped  or  skidded^  caus- 
ing the  front  wheel  of  the  wagon  to  swing  to- 
ward the  car  and  strike  plaintiff.  HM  that 
there  was  no  actionable  negligence  on  the  part 
of  the  driver,  but  an  accident  for  which  the  de- 
fendant was  not  liable  in  damages. 

[Ed.  Note.— For  oti^er  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  151&-1517;  Dec. 
Dig.  «=»705.] 


2.  Nkouobnc£  €s94— "Obdin AST  Cabb." 

"Ordinary  care"  and  its  lack  must  largely 
depend  on  circumstances  surrounding  the  par- 
ticular transaction,  and  generally  greater  dan- 
J^er  calls  for  the  exercise  of  greater  care  to  avoid 
t. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  6;  I>9C  Dig.  ^=»4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ordinary  Care.] 

8.  Nbgugbncb  ^=s»121— Opbbatxon— Pbbson- 
Ai«  IivJUBT— Pbbsukftxon  akd  Bubobh  or 
Pboof. 

In  an  action  to  recover  damages  for  person- 
al injuries,  negligence  will  not  be  presumed,  but 
the  burden  rests  upon  plaintiff  to  prove  it  affirm- 
atively and  by  a  preponderance  of  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  iS  217-220,  224>^  271 ;  Dec  Dig. 
«=s>121.] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  Herbert  U.  Smith  against  the 
Virginia  Railway  &  Power  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed,  and  remanded  for  new  triaL 

H.  W.  Anderson  and  A.  D.  Christian,  both 
of  Richmond,  and  W.  H,  Venable,  of  Norfolk, 
for  plaintiff  in  error.  WUlcox.  Cooke  &  Will- 
cox«  of  Norfolk*  for  defendant  In  error. 

WHITTLE,  J.  This  writ  of  error  brings 
under  review  a  Judgment  In  behalf  of  the 
defendant  In  error.  Smith,  against  the  plain- 
tiff In  error,  the  Virginia  Railway  &  Power 
Oompany,  for  a  personal  Injury  alleged  to 
liave  been  caused  by  the  defendant's  negli- 
gence. 

The  accident  occurred  on  the  west  side  of 
Granby  street  between  Eleventh  and  Tenth 
streets  la  the  dty  of  Norfolk.  The  defendant 
Is  a  public  service  corporation,  and  owns  and 
oi)erates  an  electric  street  railway  system 
tifciid  power  and  lighting  plants  In  Norfolk, 
tlie  wires  and  fixtures  of  which  are  strung 
tfJor^  the  streets.   The  trolley  vrlres,  especial- 


ly, carry  a  heavy  voltage,  and,  being  uninsu- 
lated, are  known  as  "live  wires.'*  Occasion- 
ally these  wires  break  and  fall  on  the  streets, 
and  to  minimize  the  danger  Ukely  to  result 
from  such  accidents  to  the  traveling  pifbllc» 
the  company  maintains  wagons  of  massive 
structure,  weighing  about  3,000  pounds, 
known  as  "repair  wagons,"  which,  upon  noti- 
fication, are  hurried  to  the  place  of  accident 
to  repair  the  broken  wire.  These  repair 
wagons  are  regarded  by  the  dty  authorities 
of  such  consequdnce  as  contributing  factors 
to  the  safety  of  the  public  that  they  are  class- 
ed along  with  vehicles  connected  with  the  fire 
and  poUpe  departments  and  ambulances,  and 
next  to  them,  by  express  ordinance,  are  given 
the  right  of  way  on  the  streets  of  the  dty 
over  all  other  vehldes  when  sounding  the 
gong.  The  ordinance  furthermore  prescribes 
that: 

"The  driver  of  every  other  vehide  •  •  • 
upNon  becoming  aware  of  the  approach  of  any  of 
said  vehides,  shall  immediately  withdraw  to  the 
extreme  right  of  the  street,  come  to  a  full  stop 
and  remain  in  a  stationary  position  until  all 
such  vehides  have  passed." 

[1]  In  the  interest  of  life  and  property  the 
prompt  performance  of  the  duties  Imposed 
upon  those  in  diarge  of  these  vehicles  Is  Im- 
perative^ hence  they  are  given  the  right  of 
way  to  speed  to  thdr  destinations  without 
"let  or  hindrance,**  and  If,  perchance.  In  dis- 
charging these  quasi  public  functions,  a  col- 
lision occurs  and  Injury  results  to  an  Individ- 
ual, without  negligence  on  the  part  of  the 
driver,  no  liability  attaches  to  the  owner  of 
the  vehide. 

The  material  facts  and  circumstances  out 
of  which  the  acddent  In  question  arose  aze 
these:  The  defendant  owns  a  double  track 
street  railway  line  In  Granby  street  The 
street  runs  north  and  south,  and  Is  32  feet 
wide  from  curb  to  curb,  and  the  space  be- 
tween the  west  rail  and  curb  Is  8  feet  On 
the  morning  of  the  acddent^  Dickerson  cross- 
ed the  street  in  his  automobile  from  a  garage 
on  the  east  side,  and  passing  over  both  car 
tracks  came  to  a  stop  2%  feet  from  the  west 
curb,  leaving  the  other  side  of  the  madilne 
only  a  short  distance  from  the  west  rail. 
The  plaintiff  was  in  the  habit  of  riding  down 
town  from  that  point  with  Dickerson,  who 
on  the  instant  occasion  signaled  aiid  called  to 
him  to  ride  with  him.  The  plaintiff,  who 
testified  that  he  Is  "very  deaf,"  left  the  side- 
walk coming  around  the  car  from  the  rear 
and  going  alongside  of  It  to  the  front,  so  that 
he  could  occupy  the  front  seat  with  Dicker- 
son  and  converse  with  him.  He  was  standing 
Just  outside  the  west  rail  with  his  left  foot 
on  the  running  board  of  the  automobile  in  the 
act  of  mounting  to  the  front  seat  when  the 
collision  presently  to  be  described  occurred, 
and  his  right  leg  was  caught  between  the 
front  wheel  of  the  defendant's  repair  wagon 
and  the  machihe  and  broken  below  the  knee. 

A  trolley  wire  had  fallen  at  the  Intersection 
of  Washington  avenue  and  fifonticeUo  street. 


>r  other  casei  see  ume  topic  and  KBT-NVMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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and  the  repair  wagon  In  response  to  an  emer- 
gency call,  was  speeding  to  the  point  of  dan- 
ger when  the  collision  happened.  The  wagon 
entered  Granby  street  several  squares  away 
froi^  the  place  of  accident  and  proceeded 
southward  on  the  right-hand  side  of  the  street 
^th  the  left-hand  wheels  between  the  rails 
of  the  south-bound  track  and  the  right-hand 
wheels  between  the  tracks  and  the  west  curb. 
The  horses  were  going  at  a  gallop,  and  the 
gong  was  continuously  sounding.  These  con- 
ditions continued  as  the  wagon  came  to 
Eleventh  street  (about  a  block  away)  when 
the  driver  discovered  that  in  following  his 
present  course  he  could  not  clear  the  automo- 
bile, and  that  a  collision  was  imminent. 
Thereupon,  he  applied  the  brakes  and  slowed 
down  the  speed  of  the  horses,  and  attempted 
to  avert  the  accident  by  turning  out  to  the 
left  across  the  car  tracks,  and  in  that  way 
he  would  have  passed  in  safety  (according 
to  the  opinion  of  an  eyewitness  for  the  plain- 
tiff, a  liveryman,  who  testified  to  the  point) 
but  for  the  fact  that  the  steel  tire  of  the 
right  rear  wheel  of  the  wagon  caught  on  the 
street  car  rail  and  slipped  or  skidded  until 
the  wheel  interlocked  with  the  rear  end  of 
the  mud  guard  of  the  automobile,  which  caus- 
ed the  front  wheels  of  the  wagon  to  swing  to- 
ward the  car,  producing  the  impact  which 
caused  the  injury. 

It  thus  appears  that  at  the  time  of  the 
accident  the  defendant  was  discharging  a 
duty  to  the  public  in  a  lavrful  manner,  and 
when  danger  of  collision  with  the  automobile 
was  discovered,  its  servants  took  timely 
measures,  under  the  circumstances,  to  avoid 
it,  and  were  only  prevented  from  clearing  the 
automobile  by  the  unforeseen  emergency  of 
the  skidding  of  the  wheel  on  the  rail  of  the 
street  car  track. 

"No  one  is  responsible  for  unforeseen  injuries 
caused  in  the  proper  prosecution  of  a  lawful 
business.  In  such  case  the  loss  rests  where  it 
falls."  1  Shear.  &  Red.  Law  of  Neg.  (6th  Ed.) 
8  16a. 

[2]  What  is  ordinary  care  and  its  lack 
must  largely  depend  on  circumstances  sur- 
rounding the  particular  transaction.  Speak- 
ing generally,  greater  danger  calls  for  the 
exercise  of  greater  vigilance  to  avoid  it. 
Nevertheless  decisions  in  analogous  cases  (e. 
g.,  fire  department  cases)  show  that  drivers 
of  vehicles  owing  a  duty  to  the  public  must, 
in  the  discharge  of  that  duty,  take  risks  that 
would  be  inexcusable  in  a  private  citizen 
pursuing  his  own  private  business. 

Thus,  in  Warren  v.  Mendenhall,  77  Minn. 

146,  at  pages  161,  162,  79  N.  W.  661,  at  page 

663,  it  is  said: 

"It  is  often  the  duty  of  a  fireman,  when  at- 
tending a  fire  or  responding  to  a  fire  alarm,  to 
act,  regardless  of  a  considerable  degree  of  dan- 
ger to  himself.  To  hesitate  or  stop  at  every 
slight  indication  of  danger  might  often  be  a  das- 
tardly failure  of  duty  on  his  part  His  duties  are 
of  a  public  character,  and  in  cities  of  a  consid- 
erable size  these  duties  are  exceedingly  import- 
ant.    On  many  occasions,  his  instant  and  fear- 


less action  is  imperatively  necessary  to  prevent 
widespread  disaster,  the  loss  of  property,  or  the 
loss  of  life,  or  both;  and,  when  he  is  called, 
he  seldom  knows  the  urgency  of  the  occasion 
until  he  arrives  upon  the  ground.  •  *  *  Of 
course,  such  a  fireman  must  use  ordinary  care. 
Ordinary  care  is  care  conunensurate  with  the  oc- 
casion ;  and,  when  the  dangers  are  great,  it  may 
be  a  very  high  degree  of  care.  ♦  •  •  But 
the  fire  department  is  a  well  known  public  in- 
stitution. As  its  vehicles  rush  alone  the  street, 
and  the  gongs  are  sounded  fast  and  furiously,  it 
is  customary  for  every  one  else  to  be  alert  to 
give  these  vehicles  the  right  of  way,  and  thii 
custom  grows  out  of  imperative  nec^uity." 

So,  in  Magee  v.  West  End,  etc,  Go.,  151 

Mass.  240,  242,  23  N.  B.  1102,  in  discussing 

the  degree  of  care  required  of  a  member  of 

the  fire  department  in  a  similar  case,  the 

court  said: 

"He  could  not  be  expected  to  use  the  same  de- 
gree of  care  as  might  properly  be  required  of  one 
who  had  no  such  duty  to  perform  as  he  had. 
Considering  his  duty  and  the  exigency  of  the  oc- 
casion, we  cannot  say  that  he  was  not  in  the  ex- 
ercise of  due  care.*' 

See,  also,  Hanlon  v.  Milwaukee,  etc.,  Co., 
118  Wis.  210,  96  N.  W.  100,  and  Chicago  aty 
Ry.  Co.  V.  McDonough,  126  111.  App.  223. 

[8]  In  Steele  v.  Colonial  Coal  &  Coke  Ca, 

116  Va.  385,  the  court  at  page  388,  79  &  EL 

346,  at  page  347,  observes: 

"The  general  doctrine  is  fundamental  that,  in 
an  action  to  recover  damages  for  personal  in- 
juries, negligence  wiU  not  be  presumed,  but  the 
burden  rests  upon  the  plaintiff  to  prove  it  af- 
firmatively and  by  a  preponderance  of  the  evi- 
dence. ThUM  rule  is  nowhere  more  strongly  stat- 
ed, or  more  steadfastly  adhered  to,  than  in  tiM 
decisions  of  this  court.^' 

Numerous  cases  are  dted  for  the  propo- 
sition. 

We  are  of  the  opinion  that  the  evidence 
fails  to  establish  actionable  negligence,  but 
makes  out  a  case  of  inevitable  accident  for 
which  the  defendant  is  not  answerable  in 
damages.  This  conclusion  renders  it  unnec- 
essary to  notice  other  assignments  of  error, 
which  could  not  affect  the  result. 

The  Judgment  must  be  reversed  and  the 
case  remanded  for  a  new  trlaL 

Reversed. 


(U7  Va.  268) 
BATLY  et  al.  v.  CURLETTB  et  aL 

(Supreme  Court  of  Appeals  of  Virginia. 
March   U,   1916.) 

L  Wills  .  ^=>506—CoN8TBUCTioif—* •Hubs." 

In  a  devise  to  the  grandchildren  of  testa- 
trix, "the  present  heirs  and  those  that  may 
hereafter  be  of  my  son,"  the  word  ''heirs*'  Is  ob- 
viously used  as  synonymous  with  children. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §i  1090-1099;   Dec.  Dig.  <8=»606. 

For  other  definitions,  see  Words  and  Phrasesy 
First  and  Second  Series,  Heirs.] 

2.   JtTDQKENT    ^=»719— CoNOLUSIVENESS—MLaT- 
TKBS  OONCLUDEn — CONDUCT  OF  TbUBT. 

A  testatrix  devised  her  property,  consisting 
of  her  home  place  and  other  real  and  perscffial 
estate,  to  the  children  of  her  son,  share  and 
share  alike,  appointed  the  son  trustee  to  man- 
age the  property  for  them  so  long  as  he  sbooH 
live,   and   provided  that,   in  the   event  oC   his 
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death,  the  property  should  remain  imdivided 
until  the  youngest  child  became  21;  the  court 
to  appoint  a  trustee.  After  the  death  of  the 
testatrix,  four  of  the  seven  children  of  her  son 
filed  a  bill  charging  him  with  mismanagement  of 
the  estate,  and  asked  his  removal  as  trustee. 
The  court  found  the  charges  of  mismanagement 
not  true,  and  retained  him  as  trustee,  but  pro- 
vided in  the  decree  that  upon  certain  conditions 
the  prayer  might  be  renewed  and  the  trustee  re- 
moved. Thereafter  the  trustee  continued  in 
possession  of  the  property  until  all  of  his  chil- 
dren had  died,  four  of  them  without  issue,  so 
that  the  trustee  inherited  their  shares.  The 
children  of  two  of  the  others  filed  a  bill  to  have 
their  interests  under  the  will  determined  and  for 
an  accounting  by  the  trustee.  Held,  that  the 
former  decree  was  not  conclusive  on  the  present 
issues,  since  the  conditions  calling  for  the  relief 
asked  by  the  complainants  had  arisen  since  that 
decree  was  entered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent.  Dig.  |§  1249,  1250 ;  Dec  Dig.  <@=s>719.] 

3.  WnxB  ^=>684—Cow8TBUCTioN— Rights  of 
Dbyisees— Tbttst  Estate. 

While  the  division  of  the  trust  estate  must 
be  postponed  until  the  death  of  the  trustee  to 
await  the  possible  contingency  of  other  children 
being  bom  to  him,  the  rights  of  the  heirs  of  the 
other  children  are  fixed,  subject  only  to  open 
up  and  let  in  after-born  children,  and  they  are 
entitled  to  their  share  of  the  income  from  the 
trust  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  1614-1628 ;   Dec.  Dig.  <g=>684.] 

4.  Wills  «=»684—Constbuction— Rights  of 
DsviSEES— Income  from  Tbust— Distbibtt- 

TION. 

Though  the  original  beneficiaries  were  to 
enjoy  the  estate,  in  a  sense,  jointly,  prior  to  its 
distribution,  the  income  therefrom  was  not  to 
be  distributed  among  them  according  to  the  dis- 
cretion of  the  trustee,  but  share  and  share  alike. 
[Ed.  Note.~For  other  cases,  see  Wills,  Gent 
r>ig.  H  1614-1628;    Dec  Dig.  <8=>684.] 

Appeal  from  Circuit  Court,  Fauquier 
Ck>iinty. 

Suit  by  H.  Clay  Bayly,  Sr.,  and  others 
afirainst  B.  Elliott  Curlette  and  others,  for 
tlie  construction  of  a  will  and  an  accounting 
by  a  trustee.  Decree  for  the  defendants,  and 
plaintiffs  appeaL    Beversed. 

Keith  ft  Richards,  of  Warrenton,  for  ap- 
pellants. Luclen  Keith  and  Wm.  Horgan, 
t>oth  of  Warrenton,  and  John  S.  Barbour,  of 
Fairfax,  for  appellees. 

WHITTLE,  J.    Susan  Quails  Curlette  died 

in   ttie  year  1879,  leaving  a  will,  the  provl- 

fidons  of  which,  so  far  as  pertinent  to  this 

cDZLtroversy,  are  as  follows: 

**J.  give  and  devise  to  my  grandchildren  the 
present  heirs  and  those  that  may  hereafter  be  of 
my  son  Benjamin  Elliott  Curlette  of  Warrenton, 
Faoquier  county,  state  of  Virginia,  my  farm  on 
^w-liicn  I   now  live  called  Waverly— containing 
by  survey  239%  acres,  to  them  the  said  heirs  of 
B.   Elliott  Curlette.    1  also  devise  and  bequeath 
all     the  rest   and    residue   of  my   estate   both 
real    and  personal  to  the  above  said  heirs  for 
theix*  education  and  maintenance  to  share  and 
share  alike  and  I  hereby  appoint  my  son  B. 
Blliott    Curlette,    trustee    to    manage    for    the 
above  said  heirs.    I  also  appoint  my  son  B.  El- 
liott Curlette  my  executor  to  take  in  charge  all 
my    property  both  real  and  personal,  and  man- 
age   it  according  to  his  best  judgment  for  his 
beirs  so  long  as  he  may  live  and  in  the  event  of 


his  death  the  property  is  to  remain  undivided 
until  the  youngest  child  shall  be  21  years  old— 
the  court  to  appoint  a  suitable  trustee  to  fill 
B.  Elliott  Curlette's  place.  I  also  devise  and 
bequeath  to  the  above  named  children  of  B. 
Elliott  Curlette  my  share  of  undivided  lands  in 
the  state  of  Missouri.  ♦  ♦  ♦  I  do  hereby  ap- 
point my  son  B.  Elliott  Curlette  trustee  to  take 
in  charge  my  Missouri  lands  to  be  equally  di- 
vided between  the  heirs  as  above  of  the  said  B. 
EUiott  Curlette.    •    •    • " 

[1]  It  is  obvious  that  the  testatrix  uses  the 
word  "heirs"  in  her  will  as  synonymous  with 
children,  and  that  the  references  therein  to 
the  heirs  of  B.  Elliott  Curlette  are  to  his 
children. 

Upon  the  death  of  his  mother,  B.  Elliott 
Curlette  probated  the  will,  and,  having  quali- 
fied as  executor  and  trustee,  took  possession 
of  the  estata  His  seven  children,  the  bene- 
fidariee  under  the  will,  dwelt  with  him  on 
the  home  farm,  "Waverly,"  until  the  year 
1889.  At  that  time  four  of  the  children  be- 
came dissatisfied  with  his  demeanor  toward 
them  and  his  management  of  the  estate^  and 
filed  a  bill  in  equity  in  the  circuit  court  of 
Fauquier  county,  charging  the  trustee  with 
gross  abuse  of  the  trust  imposed  upon  him 
by  the  will  and  mismanagement  of  the  prop- 
erty, and  praying  for  his  removal  as  trustee. 
At  the  hearing  of  the  cause,  the  honorable 
James  Keith,  at  that  time  judge  of  the  cir- 
cuit court  but  now  and  for  many  years  the 
president  of  this  court,  made  substantially 
the  following  findings:  (1)  That  the  trustee 
had  executed  his  trust  with  respect  to  the 
care  and  management  of  the  trust  property 
with  reasonable  discretion  and  fidelity.  (2) 
But  that  his  relations  with  the  beneficiaries 
under  the  will  were  not  satisfactory.  That 
his  conduct  in  that  regard,  due  to  his  fre- 
quently being  under  the  influence  of  liquor, 
had  been  rude  and  disagreeable  to  his  chil- 
dren, and  had  introduced  discord  into  the 
family.  Yet  when  sober  that  he  was  pleas- 
ant and  sociable.  That  part  of  the  family 
adhered  to  him,  while  others  desired  his  re- 
moval.   His  honor  then  observes: 

"In  this  state  of  affairs  my  opinion  is,  and  I 
shall  direct  a  decree  to  be  entered  to  this  effect: 
First,  that  the  members  of  the  family  who  have 
seen  fit  and  proper  to  leave  the  trust  estate  and 
seek  liomes  elsewhere  be  invited  to  return; 
second,  that  the  injunction  be  dissolved  and 
the  receiver  discharged;  third,  that  the  trustee 
*  *  *  be  restored  to  the  discbarge  of  his 
duties  as  trustee  under  his  mother's  will; 
fourth,  that  continued  intemperance,  tending  Ut 
disturb  the  family  relations  intended  to  be  se- 
cured by  the  will  of  his  mother,  and  rendering 
the  trust  estate  neither  comfortable  nor  agree- 
able as  a  safe  place  of  abode  to  the  cestuis  que 
trustent,  will  .be  treated  by  the  court  as  a  sufil- 
cient  ground  for  his  removal  and  for  the  ap- 
pointment of  a  trustee  in  his  place  and  stead; 
and,  to  this  end,  that,  fifth,  this  cause  be  placed 
on  the  suspended  docket,  with  leave  to  any  par- 
ty to  apply  for  further  relief  upon  the  principle? 
hereinbefore  announced." 

And  it  was  so  decreed. 

From  the  date  of  that  decree  to  the  pres 
ent  time,  the  trustee  has  continued  in  pos- 
session of  the  trust  property,  for  most  of  the 


4s>For  other  oases  see  same  toplo  and  KBT-NVMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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time  in  the  sole  occapancy  thereof,  and  en- 
joying the  beneficial  use  of  the  estate.  In 
the  meantime,  all  the  cestuis  que  trustent 
have  died — ^four  out  of  the  seven  childless 
and  intestate—and  their  shares  in  the  trust 
estate  have  passed,  under  the  statute  of  de- 
scents and  distributions,  to  their  father,  B. 
Elliott  Curlette.  H.  Clay  Bayly,  Sr.,  mar- 
ried two  of  the  daughters,  both  of  whom 
died,  leaving  children.  In  the  year  1913, 
Bayly  and  his  children  filed  their  bill  in 
the  present  case  against  B.  Elliott  Curlette, 
the  trustee,  and  the  widow  and  diildren  of 
William  S.  Curlette,  deceased,  who  was  one 
of  the  beneficiaries  under  the  will.  The  bill 
charges  that  none  of  the  plaintiffs  has  re- 
ceived any  part  of  the  shares  of  their  par- 
ents in  the  trust  estate,  and  prays  that  the 
will  be  construed,  and  that  their  interests  in 
the  property  be  ascertained.  It  lllcewise 
prays  for  an  accounting  by  the  trustee,  show- 
ing the  corpus  of  the  estate,  and  the  income 
lA  his  hands  derived  therefrom,  and  the 
shares  of  the  plaintiffs  therein,  and  for  oth- 
er relief. 

BYom  a  decree  of  the  circuit  court  sustain- 
ing the  plea  of  the  defendant  B.  Elliott  Cur- 
lette that  the  rights  of  all  parties  in  respect 
to  all  of  the  property  which  passed  under  the 
will  of  Susan  Quails  Curlette  had  been  ad- 
judicated in  the  former  suit  of  Curlette  ▼• 
Curlette,  ezc^t  the  Missouri  property,  and 
denying  the  rcdief  prayed  for,  this  appeal 
was  allowed. 

[2]  We  are  of  opinion  that  the  issues  in- 
volved in  the  present  case  were  neither  with- 
in the  pleadings  nor  evidence  in  the  original 
suit  Indeed,  the  facts  and  circumstances 
upon  which  these  Issues  are  founded  had  no 
existence  at  that  time,  but  have  subsequently 
arisen.  Hence,  from  the  nature  of  things, 
the  matters  here  involved  could  not  then 
have  been  brought  forward  for  adjudication. 
It  is  true  that  it  \b  matter  of  public  Interest 
that  there  shall  be  an  end  to  litigation,  but 
that  consideration  cannot  be  allowed  to  de- 
prive a  litigant  of  opportunity  to  submit  his 
cause  to  a  competent  tribunal  for  hearing 
and  Judgment  In  the  former  suit  all  the 
conditions  were  present  which  existed  at  the 
date  of  testatrix's  will  and  at  the  time  of  her 
death.  The  trustee  and  all  his  children  were 
then  living,  and  the  home  "Waverly,"  in- 
tended as  an  abode  for  the  children,  was 
Intact  In  these  circumstances,  the  chancel- 
lor (bearing  in  mind  the  dominant  purpose  of 
the  testatrix  to  keep  the  family  together) 
endeavored  to  effectuate  that  object  by  di- 
recting a  decree,  the  tendency  of  which  was 
to  compose  the  differences  between  the  chil- 
dren and  their  father  and  trustee.  There 
was  no  Intimation  by  the  court,  however, 
that  the  wUl  conferred  any  property  rights 
in  the  trust  estate  upon  B.  Elliott  Curlette, 
or  that  his  powers  in  relation  thereto  differ- 
ed in  any  respect  or  degree  from  those  of 
any  other  trustee  that  might  be  appointed 
under  the  will  to  succeed  him. 


It  is  quite  dear  that  the  court  was  of  <viii- 
lon  that  the  trustee  was  removable  far  mis- 
management of  the  property,  or  for  misbe- 
havior in  his  intercourse  with  the  children; 
yet,  upon  the  evidence,  that  the  chaiige  of 
maladministration  with  regard  to  the  prop- 
erty had  not  been  sustained.  While  on  the  sec- 
ond charge,  the  trustee  (who  had  been  re- 
moved) was  restored  to  ofilce  with  the  ad- 
monition that  continued  Intemperance  on  his 
part,  or  such  other  misconduct  as  would 
tend  to  disturb  the  family  relations  or  ren- 
der the  abode  secured  to  the  children  by  the 
will  of  their  grandmother  uncomfortable  or 
unsafe,  would  be  considered  sufiident  ground 
for  his  permanent  removal. 

[3]  The  present  case,  as  we  have  seen,  pre- 
sents a  wholly  different  situation.  The  ces- 
tuis que  trustent  have  all  died,  and  the  fa- 
ther has  acquired  by  Inheritance  the  shares 
of  four  of  the  children  in  the  estate.  Title 
to  the  shares  of  the  remaining  children,  upon 
their  death,  devolved  upon  their  diildzen* 
who  are  the  present  owners.  Subject  to  the 
remote  possibility  of  the  birth  of  a  future 
chUd  to  B.  ElUott  (Curlette,  the  objects  of  tbe 
trust  have  ended.  Nevertheless,  under  the 
will,  the  division  of  the  principal  of  the  es- 
tate must  be  postponed  during  the  lifetime  of 
B.  Elliott  Curlette  to  await  that  possible 
contingency.  The  right  of  the  present  daim- 
ants  to  the  shares  of  their  respectlTe  parents 
is  fixed,  subject  only  to  open  up  and  let  hi 
any  other  children  which  may  be  bom  to  B. 
EUlott  Curlette. 

[4]  Though  the  appellants  have  no  right 
under  the  will,  to  occupy  the  ancestral  home 
as  a  place  of  abode,  the  Income  firom  two- 
sevenths  of  the  entire  trust  estate  belongs 
to  them  and  not  to  the  trustee,  and  they  have 
the  present  right  to  demand  an  accounting 
by  the  trustee  for  their  proportion  of  such 
income,  at  least  ^^o^  the  date  of  the  death 
of  his  last  chUd,  which  occurred  In  the  year 
1910.     Though  it  is  true  that  the  origiiial 
beneficiaries  were  entitled  to  enjoy  the  es- 
tate, in  a  sense,  jointly,  the  will  did  not  cre- 
ate a  blended  trust  In  the  property,  the  in- 
come from  which  was  to  be  disbursed  among 
them  according  to  the  discretion  of  the  tras- 
tee,  as  in  Nlckdl  v.  Handly,  10  Grat  (^1  Va.) 
336,  and  that  dass  of  cases,  but  they  were 
to  take  "share  and  share  alike*';    and  the 
Missouri  lands  were  also  '*to  be  equally  di- 
vided between  them."    So  that  In  that  re- 
spect the  rights  of  the  present  daimants 
are  controlled  by  the  case  of  Baldwin's  Bx'x 
V.  Baldwin,  76  Va.  345. 

For  the  foregoing  reasons,  the  decree  un- 
der review  must  be  reversed  and  annulled, 
and  the  case  remanded  for  further  proceed- 
ings to  be  had  therein  not  In  conflict  with 
the  views  expressed  In  this  opinion. 

Beversed. 

NoTB.— This  case  argued  before  Judge 
KELLTS  term  began. 
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(U7  Va,  269) 
CITY  GAS  CO.  OF  NORFOLK  ▼.  WEBB. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

11.  1915.) 

1.  Apfsal  and  Ebbob  ^=3862— Petition  fob 
Writ  op  Ebbob— Sufficibncy—Gbouhds. 

The  defense  of  contributory  negligence  can- 
not be  relied  on  on  writ  of  error,  where  it  was 
not  mentioned  in  the  petition  for  the  writ 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent  Die.  JS  1960,  1961,  3282-3284; 
Dec.  Dig.  <g=»362.] 

2.  Gas  ^s>l9— Injttby  fbou  £Qzplo8ION— Con- 
tbibutoby  Neouoencb. 

One  who  lit  a  match  near  a  manhole  in 
which  gaa  had  been  allowed  to  collect,  thereby 
causing  an  explosion,  was  not  contributorily 
negligent  though  he  knew  that  gas  was  escaping 
somewhere  in  the  vicinity,  but  did  not  know^  that 
it  was  in  the  manhole,  and  at  the  time  he  struck 
the  match  he  could  not  becanae  of  the  direction 
of  the  wind*  smeU  the  gaa. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent 
Dig.  S  16;   Dea  Dig.  «»19.] 

8.  Gab  ^=»18  —  Injuby  fbou  Explosion  — 
Pbosimate  Cause. 

The  negligence  of  a  gas  company  in  permit- 
ting gas  to  leak  into  a  manhole  was  the  proxi- 
mate cause  of  injury  to  one  who  ignited  the 
gas  by  striking  a  match  near  the  manhole  in 
order  to  find  the  valye  of  a  water  pipe,  even 
though  the  particular  accident  could  not  have 
beoi  anticipated,  since  it  should  have  been 
reasonably  anticipated  that  some  injury  might 
result  from  the  presence  of  the  gas,  in  view  of 
the  frequency  with  which  lights  are  strack  in 
such  a  place. 

[Ed.  Note.— For  other  cases,  see  Gas,  Dec. 
Dig.  ^s»18.] 

4.  Gas  ^=»17— Ihjtjby  fbom  Explosion— Db- 

QBEE  OF  OaBE. 

Dluminating  gas  Is  highly  dangerous  and 
explosive,  and  a  gas  company  is  bound  to  use 
an  reasonable  diligence  to  prevent  an  escape 
-which  may  result  in  an  explosion. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent 
Dig.  I  14 ;  Dec.  Dig.  «8=»17.] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  Lewis  W.  Webb  against  the  City 
Oas  Company  of  Norfolk.  Judgment  tor 
plaintiff^  and  defendant  brings  error.  Af- 
firmed. 

W.  H.  Taylor,  of  Norfolk,  and  H.  W.  Ander- 
aon  and  A.  D.  Christian,  both  of  Richmond, 
tar  plaintiff  In  error.  Bowden  &  Heard,  of 
l^orf oik,  for  defendant  in  error. 

HARRISON,  J.  This  action  was  brought 
by  Lewis  W.  Webb  to  recover  of  the  City  Gas 
Oompany  of  Norfolk  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  the 
plaintiff  in  consequence  of  the  negligence  of 
tlie  defendant  company.  The  trial  resulted 
in  a  verdict  and  judgment  for  $900  in  favor 
ot  the  plaintiff,  which  we  are  asked  to  re- 
^riew  and  reverse. 

Treating  the  case  as  on  a  demurrer  to  the 
evidence,  the  following  salient  facts  are  es- 
tablished: That  on  account  of  a  leak  in  a 
pipe  of  the  gas  company  which  ran  through 
tlie  manhole  of  a  sewer  located  at  a  street 
corner  in  a  suburb  of  the  city  of  Norfolk  a 


large  quantity  of  the  company's  fDuminating 
gas  escaped  and  accumulated  in  this  sewer 
manhole;  that  on  the  night  of  the  accident 
the  plaintiff,  while  trying  to  locate  the  ralve 
of  a  water  pipe,  supposed  to  be  in  the  vicin- 
ity, for  the  purpose  of  turning  into  his  home 
water  which  a  workman  inadyertently  left 
cut  off  during  the  day,  struck  a  mutch  on  or 
near  the  iron  plate  over  the  manhole,  in  or- 
der to  fiicilitate  his  search  for  the  water 
yalYe,  with  the  result  that  there  was  immedi- 
ately a  violent  explosion,  the  iron  cover  was 
blown  into  the  air,  and  the  plaintiff  serious- 
ly burned  by  the  flame  which  shot  into  the 
air  from  the  manhole.  The  iron  cover  had  a 
finger  hole  near  the  edge  thereof,  through 
which  the  gas  was  doubtless  flowing  when  the 
match  was  struck.  It  is  established  that  the 
leak  in  the  pipe  which  flUed  this  manhole 
with  gas  had  existed  for  several  months,  and 
the  proper  representatives  of  the  company 
were  repeatedly  given  actual  notice  of  the 
defect,  and  had  abundant  opportunity  to  ran- 
edy  the  trouble.  The  negligence  of  the  com- 
pany is  clearly  shown  and  is  not  denied. 

[1,2]  In  oral  argument  at  the  bar  of  this 
court,  the  defendant  company  insists  that 
the  plaintiff  was  not  entitled  to  recover  be- 
cause of  his  contributory  negligence  in  light- 
ing a  match  over  a  manhole  into  which  gas 
was  escaping.  The  defense  of  contributory 
negligence  is  not  mentioned  in  the  petition 
for  a  writ  of  error,  as  it  should  have  been  if 
it  was  to  be  relied  on  in  this  court  But 
apart  from  this  omission,  we  are  oi  opinion 
that  the  evidence  fails  to  show  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. It  is  true  that  he  knew  in  a  general 
way  that  gas  had  been  escaping  in  that  vi- 
cinity, and  was  one  of  those  who  had  called 
the  attention  of  the  company  to  the  fact,  but 
he  did  not  know  that  the  leak  was  in  the 
manhole  or  where  it  was;  and  on  the  night 
of  the  accident,  because  Df  the  direction  of 
the  wind,  he  smelt  no  gas  at  all. 

[3]  The  sole  ground  urged  in  the  petition 
for  the  writ  of  error  in  support  of  the  con- 
tention that  the  defendant  company  is  not 
liable  in  this  case  is,  that  the  gas  which  was 
negligently  allowed  to  escape  and  fill  the 
manhole  was  not  the  proximate  cause  of  the 
plaintiff's  injury;  that  such  an  accident 
conld  not  have  been  foreseen  by  the  company 
as  a  probable  and  natural  result  of  its  negli- 
gence in  allowing  gas  to  escape  into  the  man- 
hole ;  and  therefore  that  no  liability  rests  up- 
on the  company  to  pompensate  the  plaintiff 
for  his  injuries. 

This  position  cannot  be  sustained.  It  la 
not  necessary,  to  render  the  defendant  lia- 
ble, that  it  should  have  been  able  to  foresee 
the  .precise  manner  in  which  the  accident 
happened.  It  is  enough  if  injury  to  another 
was  reasonably  to  be  apprehended  as  a  result 
of  the  negligent  conduct 

As  said  by  this  court  in  Standard  Oil  Co. 
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y.  Wakefield.  102  Va.  824,  47  S.  B.  830,  66  L. 

R.  A.  792: 

"The  test  ia  •  •  •  in  the  probahle  iDJu- 
rious  consequences  which  were  to  be  anticipated, 
not  in  the  number  of  subsequent  events  and 
agencies  which  might  arise." 

In  Pulaski  Gas  Light  Company  ▼.  McClln- 
tock,  97  Ark.  676,  134  S.  W.  1189,  32  L.  R.  A. 
(N.  S.)  825 — an  asphyxiation  case — the  court 
in  its  discussion  of  proximate  cause  said  that 
"it  is  not  necessary  that  the  particular  inju- 
ry should  have  been  foreseen,"  and  quoted 
from  the  Iowa  case  of  Foster  ▼.  Chicago, 
etc.,  Co.,  127  Iowa,  90,  102  N.  W.  424,  4  Ann. 
Cas.  150,  as  follpws: 

"Doubtless  the  particular  situation  might  not 
have  been  foreseen,  but  this  was  not  essential 
to  making  out  a  charge  of  negligence.  Acci- 
dents, as  they  occur,  are  seldom  foreshadowed; 
otherwise  many  would  be  avoided.  If  the  act  or 
omission  is  of  itself  negligent  and  likely  to  re- 
sult in  injury  to  others,  then  the  person  guilty 
thereof  is  liable  for  the  natural  consequences 
which  occurred,  whether  he  might  have  foreseen 
it  or  not  In  other  words,  if  the  act  or  omis- 
sion is  one  which  the  party  ought,  in  the  ezep- 
else  of  ordinary  care,  to  have  anticipated  was 
likely  to  result  in  injury  to  others,  then  he  Is 
liable  for  any  injury  proximately  resulting  there- 
from, although  he  might  not  have  foreseen  the 
particular  injury  which  did  happen." 

[4]  It  is  a  matter  of  common  knowledge 
that  illuminating  gas  is  a  highly  dangerous 
and  explosive  fluid,  and  that  when  it  comes 
in  contact  vi^th  fire  instant  explosion  is  the 
result  Persons  dealing  with  it  are  there- 
fore bopnd,  at  all  events,  to  use  all  reasona- 
ble diligence  to  prevent  an  escape  which  may 
have  such  results. 

A  company  which  manufactures  gas  and 
conducts  it  In  pipes  throughout  a  city  or 
town  is  bound  to  exercise  vigilance  to  pre- 
vent injury  to  third  parties  from  the  dan- 
gerous qualities  of  the  gas.  The  certainty 
of  explosion  if  the  gas  was  allowed  to  ac- 
cumulate in  a  manhole  and  to  come  in  con- 
tact with  fire,  and  the  well-known  fact  that 
people  do,  in  the  daytime  and  at  night,  light 
matches  on  the  street  comers  would  seem  to 
be  suflldent  to  create  in  the  mind  of  a  rea- 
sonably prudent  person  the  apprehension 
that  injury  might  result  to  others  from  al- 
lowing gas  to  accumulate  in  a  manhole  on  a 
street  corner.  WhUe  the  exact  circumstanc- 
es of  the  accident  could  not  be  foreseen,  it 
is  clear  that  it  was,  in  its  results,  the  natu- 
ral and  probable  consequence  of  the  wrongful 
act  of  the  company  in  failing  to  stop  the  leak 
in  its  gas  pipe. 

We  are  of  opinion  Qiat  there  was  clearly 
no  intervening  cause  In  this  case,  and  that 
the  defendant's  negligence  was  the  direct  and 
proximate  cause  of  the  injury  complained  of. 
Standard  Oil  Company  v.  Wakefield,  supra; 
City  of  Richmond  v.  Gay,  103  Va.  321,  49  S. 
E.  482. 

In  the  last-named  case  it  is  said  that: 

"In  order  to  excuse  the  defendant's  negligence 
this  intervening  cause  must  be  either  a  super- 
seding or  responsible  cause.    To  be  a  supersed- 


ing cause,  whether  intelligent  or  not,  it  must  so 
entirely  supersede  the  operation  of  the  defend- 
ant's negligence  that  it  alone,  without  the  de- 
fendant's contributing  negligence  thereto  in  the 
slightest  degree,  produces  the  injury.  To  be  i 
responsible  cause,  it  must  be  the  culpable  act  of 
a  human  being  who  is  legally  responsible  for 
his  act" 

The  Judgment  complained  of  is  without 
prejudice  to  the  defendant  comipany,  and 
must  be  affirmed. 

Affirmed. 


(U7  VaL  842) 

NORFOLK  SOUTHERN  R.  CO.  T.  WHITE?B 

ADM'X. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

11, 1916.) 

1.  Nbglioknce  ^=»83— Last  Ciaab  Gbjlitck- 
Applicability  of  Doctrine. 

The  doctrine  of  last  clear  chance  does  not 
apply  to  a  case  where  the  negligence  of  both 
plain ti fit  and  defendant  are  simultaneous  and 
concurrent,  and«  before  it  can  appljr,  it  mnst 
appear  that  defendant,  on  discovering  plain- 
tifiTs  peril,  or  by  the  exercise  of  ordinary  care 
ought  to  nave  discovered  it,  negligently  foiled 
to  do  something  which  he  had  a  dear  chance  to 
do  to  avoid  injury  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  116;  Dec.  Dig.  <S=»83.] 

2.  Railboads  ^=»390— Injubibs  to  Pbbsons 
ON  Track  —  Neglioencb  —  Contbibutobt 
Nboliobncb— Last  Cular  Charok. 

Where  a  pedestrian,  walking  in  a  place 
of  safety  between  tracks,  voluntarily  entered  on 
a  track  without  looking  for  an  approaching  en- 
gine within  a  short  distance  of  him,  and  the 
engine  ran  over  him,  there  could  be  no  recov- 
ery under  the  doctrine  of  last  clear  chance,  be- 
cause the  negligence  of  the  pedestrian  and  of 
the  railroad  company  were  so  closely  connected 
in  point  of  time  as  not  to  afford  the  trainmen 
a  plain  opportunity  to  avoid  the  accident 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  »  1324,  1326;    Dec.  Dig.  «=9390.] 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  the  administratrix  of  Hiram 
White,  deceased,  against  the  Norfolk  South- 
em  Railroad  Company.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  e^ 
ror.    Reversed  and  remanded  for  new  trlaL 

James  G.  Martin,  of  Norfolk,  for  plaintiff 
in  error.  W.  H.  Yenable,  of  Norfolk,  for  de- 
fendant in  error. 

KEITH,  P.  This  action  was  brought  by 
the  administratrix  of  Hiram  White  to  recov- 
er from  the  defendant,  the  Norfolk  Southern 
Railroad  Company,  damages  for  his-  death, 
which  it  is  alleged  was  caused  by  the  negli- 
gence of  the  defendant  company.  There  was 
a  verdict  and  judgment  for  the  plaintiff, 
which  we$  are  asked  to  review  upon  several 
assignments  of  error,  all  of  which,  we  think, 
are  plainly  without  merit  and  need  not  be 
further  discussed,  except  the  fourth,  whidi 
is  to  the  overruling  of  the  defendant's  mo- 
tion for  a  new  trial,  and  to  the  refusal  of  the 
court  to  set  aside  the  verdict  as  contrary  ^ 
the  law  and  the  evidence. 

The  facts  are  that  the  plaintiff's  intestate 
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was  walking  alon^r  the  imthway  between  two 
tracks  of  the  defendant  company.  An  engine 
which  had  stoi^ped  at  a  water  tank  to  take  on 
a  supply  of  water  was  moving  down  the  track 
in  the  same  direction  In  which  White  was 
walking.  Suddenly  he  was  seen  to  leare  the 
path,  step  upon  the  track  upon  which  the  en- 
gine was  moving,  where  he  seemed  to  stum- 
ble and  fall,  and  the  engine  passed  over  and 
kUled  him. 

[1]  The  right  of  the  defendant  in  error  to 
recover  rests  upon  the  doctrine  of  the  last 
dear  chance.  It  IS  claimed  that  after  the 
engineer  and  fireman  operating  the  engine 
saw,  or  by  the  exercise  of  proper  diligence 
could  have  seen,  the  deceased  and  have  pre- 
vented the  accident,  they  negligently  failed 
to  do  so. 

The  proof  upon  the  subject  comes  from  a 
single  witness,  who  says  tiiat  he  saw  White 
when  he  stepped  from  the  path  upon  the 
track;  that  he  thinks  the  engine  was  then 
about  20  feet  distant  from  him ;  that  it  was 
moving  very  slowly  and  could  have  been 
stopi)ed  Mthin  four  or  five  feet.  Upon  cross- 
examination  he  states  that  ha  cannot  speak 
with  certainty  as  to  the  distance ;  that  White 
was  between  him  and  the  engine  and  in  a 
line  with  It ;  and  that  therefore  he  cannot  un- 
dertake to  state  with  accuracy  how  far  the 
engine  was  off  when  White  stepped  upon  the 
track,  but  he  thinks  it  was  about  20  or  30 
feet. 

If  the  minds,  nerves,  and  muscles  of  men 
were  so  accurately  co-ordinated  that  there 
could  be  instantaneous  action  to  meet  an 
emergency,  there  would  perhaps  be  merit  in 
this  case;  but  as  men  are  actually  constitut- 
ed, in  order  that  the  doctrine  of  the  last  clear 
chance  may  apply,  "it  must  appear  that  in 
contemplation  of  the  entire  situation^  after 
the  danger  of  the  plaintiff  became  known  to 
the  defendant,  or  ought  to  have  been  discov- 
ered by  him  by  the  exercise  of  ordinary  care, 
lie  negligently  failed  to  do  something  which 
be  had  a  dear  chance  to  do  to  avoid  the  ac- 
cident. But  the  doctrine  can  have  no  applica- 
tion to  a  case  where  the  negligence  of  both 
plaintiff  and  defendant  is  simultaneous  and 
concurrenf*  Real  Estate,  etc.,  Co.  v;  Gwyn, 
113  Va.  837.  74  B.  B.  208. 

[2]  White  was  walking  in  a  place  of  safety. 
If  the  engineer  or  fireman  of  the  engine  had 
actually  seen  him  on  the  path,  he  was*  not  In 
a  position  of  peril  that  called  for  action  upon 
tlieir  part  He  voluntarily  left  a  position  of 
safety  and  walked  upon  the  track,  when,  if 
lie  had  looked,  as  it  was  his  duty  to  do,  he 
could  plainly  have  seen  the  engine  approach- 
ing within  a  short  distance  of  him.  It  is  not 
a  case  for  the  application  of  the  doctrine  of 
the  last  clear  diance,  because  the  act  of  neg- 
ligence upon  the  part  of  White,  and  that  upon 
tlie  part  of  th^  railroad  company,  if  negli- 
gence there  were  upon  its  part,  are  so  close- 
ly connected  in  point  of  time  as  not  to  have 
afforded  the  employ^  of  the  railroad  com- 


pany a  plain  opportunity  to  avoid  inflicting 
the  injury  for  which  this  suit  is  brought 
The  record  presents,  at  most,  a  case  of  con- 
current negligence,  for  which  there  can  be  no 
recovery.  Real  Estate,  etc.,  Oo.  v.  Gwyn,  su- 
pra ;  Roanoke  Ry.  &  Elea  Oo.  v.  Carroll,  112 
[Va.  598,  72  S.  B.  125. 

We  are  of  opinion  that  the  Judgment  should 
be  reversed,  the  verdict  of  the  jury  set  aside, 
and  the  case  remanded  for  a  new  trial  in  ac- 
cordance with  the  views  herein  expressed. 

Reversed. 

CAI4DWELL,  J.,  absent 


(U7  Va.  846) 
PATTERSON  €t  al.  v.  OVERBEY  et  aL 

(Supreme  Court  of  Appeals  of  Virginia. 
March   11,   1915.) 

1.  Evidence  ^==>450— Pabol  Evidshcb— Ah- 
BiGuiTT— Description  in  Deed. 

A  description  in  a  deed,  '^beginning  at 
Pall  creek  bridge,  in  North  Danville,  Va.,  on  C. 
street,  thence  down  Fall  creek,  S.  7%°  W.  526 
feet,  S.  9%°  W.  376  feet,  S.  12°  E.  73 
feet,  which  point  is  40  feet  from  the  center  of 
R.  &  D.  R.  R.  main  track,"  was  not  ambigu- 
ous, and  should  have  been  interpreted  by  the 
court  without  the  aid  of  extraneous  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §{  2066-2082,  2084 ;  Dec.  Dig.  <&=» 
450.] 

2.   BOUNOABIBS      ^=»3  —  GONFLICTINO      ELS- 

MBNT8  — Control  o»  Natural  Monuments 

OVER    OOTTBSES    ANO    DISTANCES. 

Where  a  boundary  was  described  as  ''be- 
ginning  at  Fall  creek  bridge,  in  North  Dan- 
ville, Va.LOii  C.  street,  thence  down  Fall  creek, 
S.  7%**  W.  526  feet,  S.  9%^  W.  376  feet,  S. 
12*"  E.  73  feet,  which  point  is  40  feet  from  the 
center  of  R.  «e  D.  R.  R.  main  track,"  it  fell 
within  the  rule  that,  when  a  boundary  is  de- 
scribed as  running  along  a  stream,  it  is  to  be 
construed  as  following  the  stream,  though  the 
calls  from  point  to  point  for  monuments,  with 
courses  and  distances,  may  vary  from  the  course 
of  the  stream;  it  being  a  natural  monument 
controlling  the  courses  and  distances,  and  it 
being  presumed  that  the  parties  never  intended 
to  leave  a  narrow  strip  between  the  stream  and 
the  boundary  line. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  ||  3-41 ;   Dec.  Dig.  <S=»3.] 

Appeal  from  Circuit  Court  of  City  of  Dan- 
ville. 

Action  by  W.  D.  Overbey  and  another 
against  Chalmers  Patterson  and  others. 
From  a  Judgment  for  plalntiiSs,  defendants 
appeal.    Reversed. 

Malcolm  K.  Harris  and  Eugene  Withers, 
both  of  Danville,  for  appellants.  William 
Leigh,  of  Danville,  for  appellees. 

WHITTLE,  J.  It  appears  from  the  decree 
under  review  that  this  case  was  heard  and 
disposed  of  by  the  circuit  court  upon  the 
bill,  exhibits,  and  answers,  with  general  rep- 
lications thereto,  and  the  depositions  of  wit- 
nesses. 

The  material  facts  are  these:  Both  appel- 
lants and  appellees  claim  title  to  their  lands 
from  a  common  source.    Mrs.  Sallie  E.  Shep- 
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herd,  the  grandmother  of  appellees,  who 
held  as  deyisees  under  her  will,  and  whose 
land  at  the  point  In  controversy  Is  bounded 
on  the  west  by  Fall  creek.  The  appellants, 
on  the  other  hand,  claim  mediately  under  a 
deed  dated  August  21, 1890,  from  Mrs.  Shep- 
herd and  her  trustee  to  Waring  and  others, 
to  land  lying  on  the  opposite  side  of  the  creek 
from  appellants.  That  deed  was  drawn  in 
accordance  with  a  contemporaneous  plat  and 
survey  of  the  land  made  by  John  A.  Hem- 
don,  which  was  part  of  the  deed  and  record- 
ed therewith.  The  fact  is  not  controverted 
that  appellants  own  the  land  west  of  Fall 
creek  below  Fall  creek  bridge  and  extending 
to  a  point  40  feet  from  the  center  of  the 
Richmond  &  Danville  Railroad  main  track 
(now  the  Southern  Railway),  and  fronting  on 
a  street  parallel  to  the  creek.  But  the  ques- 
tion in  controversy  is:  Does  this  land  extend 
back  to  Fall  creek,  or  Is  there  a  narrow  strip 
of  land  intervening  between  the  back  Une 
and  the  creek? 

The  trial  court,  over  the  objection  of  appel- 
lants, having  admitted  parol  evidence  intend- 
ed to  support  the  latter  theory,  entered  the 
decree  under  review,  sustaining  the  conten- 
tion of  appellees  and  declaring  that  appel- 
lants had  no  interest  In  the  bed  of  Fall 
creek,  "except  for  a  strip  running  down  said 
creek  from  said  bridge  at  Corbln  street  on 
the  west  side  .thereof*  for  a  distance  of  about 
190  feet  •  •  • "  Tiiat  result  was  attain- 
ed by  taking  the  center  of  the  bridge  over 
Fall  creek  at  Ck>i:bin  street  as  the  correct 
starting  point,  and  running  the  dividing  line 
"according  to  the  calls  in  the  deed,"  allow- 
ance being  made  tor  variation  of  the  needle, 
«••  •  •  without  regard  to  the  meander- 
ings  of  Fa^  creek."  Consequently,  the  de- 
fendants were  enjoined  from  taking  sand 
from  the  bed  of  the  creek  or  from  exercising 
any  riglits  therein  (except  for  the  distance 
of  190  feet  below  the  bridge^  as  before  in- 
dicated). The  defendants  were  furthermore 
enjoined  from  maintaining  the  obstructions 
or  dam  placed  by  them  in  the  creek,  and  an 
account  of  the  sand  and  its  value  hauled 
therefrom  by  the  defendants  was  ordered. 

[1,2]  The  only  boundary  Une  involved  in 

this  controversy  with  whidi  the  circuit  court 

had  to  deal,  and  which  this  court  is  now 

called  on  to  construe,  is  the  following,  in  the 

deed  from  Shepherd  to  Waring  and  others: 

"BeginDing  at  Fall  creek  bridge,  in  North 
Danvlllp.  Va.,  on  Corbln  street,  thence  down 
Fall  creek,  S.  7%*  W.  626  feet.  S.  9%'  W. 
376  feet,  8.  12''  £2.  73  feet,  which  point  is  40 
feet  from  the  center  of  R.  &  D.  R.  R.  main 
track." 

There  Is  no  ambiguity  about  this  boundary 
line,  and  it  was  the  province  of  the  court 
to  have  construed  it  without  the  aid  of  ex- 
traneous evidence. 

In  French  v.  Bankhead,  11  Gratt  (62  Va.) 

136,  Allen,  P.,  in  delivering  the  opinion  of 

the  court,  at  page  166,  observes: 

"In  tlie  case  of  Starr  v.  Child.  20  Wend,  [N. 
TJ  149,  the  deed  called  for  a  line  to  the  Gen- 


esee river,  and  thence  northwardly  along  the 
shore  of  said  river  to  Buffalo  street.  The  cooit 
held  that  there  was  no  necessity  for  looking  to 
extrinsic  circumstances,  for  that  the  deed  (» 
its  face  invested  the  grantee  with  a  fee  simple 
to  the  bank  of  the  river.  The  judge,  in  giving 
the  opinion,  remarks  'that  the  cases  nhow,  what 
it  is  difficult  for  the  human  mind  to  resist,  that 
the  parties  never  meant  to  leave  a  narrow  strip 
between  the  iand  and  the  river,  merely  because 
some  stake  or  tree,  or  even  all  the  stakes  or 
trees,  of  the  line,  stand  at  a  slight  distance 
from  the  river.  The  expression  of  an  intent  to 
run  the  line  along  the  stream  reaches  a  distinct 
natural  monument  which  overcomes  the  others.' 
So  in  the  case  of  McCuUock's  Lessee  v.  Aten, 
2  Ohio,  234,  it  is  said  'that  the  fact  that  the 
marked  comer  called  for  stands  four  rods  from 
the  water  does  not  create  any  ambiguity  in  the 
terms,  down  the  creek  with  the  several  mean- 
ders thereof,  ^  *  •  and  must  control  a  call 
for  comer  trees  on  the  bank.' " 

It  was  also  held  in  that  case  that  it  is 
"a  universal  rule  that  the  actual  boundary, 
whether  natural  or  artificial,  shall  control 
repugnant  course  and  distance,"  and  that 
the  original  survey  was  the  foundation  of 
the  patent,  that  it  was  of  record,  and  of 
equal  dignity  to  the  patent,  and  could  be 
read  to  supply  omissions  or  to  correct  mis- 
takes therein. 

So,  in  Brown  v.  Huger,  21  How.  805,  16  L. 

Ed.  126,  it  was  held  that: 

"Where  a  survey  and  patent  call  for  a  bound- 
ary to  ran  down  a  river  to  Its  point  of  Janction 
with  another,  thence  up  that  other,  the  riven 
are  obviously  intended  as  the  boundaries,  and 
courses  must  be  disregarded  ;••••'  and, 
"in  ascertaining  the  boundaries  of  surveys  or  pat- 
ents, the  universal  rule  is  that,  whenever  nat- 
ural or  permanent  objects  are  embraced  in  the 
calls  of  either,  these  have  absolute  control,  and 
both  course  and  distance  must  yield  to  their  in- 
fluence." 

The  court  approves  a  citation  from  An- 
gell  01)  Water  Courses  that  the  words  "thence 
up  or  down,"  or  "with  the  river,"  import 
that  the  line  is  to  follow  the  river  accenting 
to  its  meanderings  and  turnings,  and  in  case 
of  nonnavlgable  streams  it  carries  the  line 
to  the  thread  or  center. 

Hie  decisions  of  this  court  fully  sostaln 
that  doctrine,  and  the  latest  pronouncement 
on  the  subject  will  be  found  in  Providence 
Forger  etc.  Club  v.  Biiller  Bifg.  Co^  83  S.  K. 
1047. 

In  1  Minor  on  Beal  Property,  |  00,  the 
learned  author  says: 

"Thus,  when  a  boundary  of  land  conveyed  is 
described  as  running  alon^  and  near  a  stream, 
though  it  may  call  from  point  to  point  for  monu- 
ments or  marked  objects,  with  courses  and  dis- 
tances indicated,  yet  the  presumption  is  that 
the  boundary  is  to  follow  the  meanderings  of  the 
stream;  for  it  is  difficult  to  conceive  that  the 
parties  should  have  deliberatelv  intended  to  pre- 
fer as  a  boundary  the  invisible  course  and  dis- 
tance to  the  visible  and  always  obvious  water 
line,  and  at  least  as  hard  to  believe  that  they 
intended  to  leave  a  narrow  stri^  of  ground  be- 
tween the  water  and  the  imagmary  boundary 
line,  which  would  be  of  no  use  to  tiie  grantor, 
and  likely  to  be  a  source  of  great  annoyance 
to  the  grantee  if  it  does  not  belong  to  him. 
Such  a  conclusion  can  only  be  sustained  by  the 
clearest  evidence  of  a  purpose  so  improbable. 

"In  case  of  a  grant  of  land  bounded  on  a 
private  stream,  the  land  on  both  sides  of  whidi 
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is  owned  by  the  grantor,  the  grant  carries,  with 
it  a  title  CO  half  of  the  bed  of  the  stream,  unless 
a  contrary  intent  is  manifest  from  the  grant  or 
conveyance  itself.  And  of  course  the  same  re- 
Bolt  would  ordinarily  follow  where  the  grantor 
owns  only  one  bank  of  a  private  stream. 

The  text  Is  enistalned  by  dtation  to  nu- 
meroua  decisions  of  this  and  other  courts 
and  to  text-writeis  of  high  authority. 

Upon  these  consideratlona,  we  are  of  opin- 
ion that  the  circuit  court  erred  in  locating 
the  dividing  line  between  the  lands  of  ap- 
pellants and  appellees  along  the  western 
bank  of  Fall  creek,  so  as  to  leave  a  narrow 
atrip  of  ground  between  that  line  and  the 
creek,  and  also  in  holding  that  appellants 
have  no  right,  title,  or  interest  in  the  bed 
of  the  stream.  The  court  ought  to  have  es- 
tabliahed  the  thread  of  Fall  creek  as  the 
true  location  of  the  boundary  line  between 
the  lands  of  the  parties. 

It  follows  that  the  dividing  line,  thus  fixed, 
must  control  the  rights  of  the  parties  with 
respect  to  the  ownership  of  sand  In  the 
bed  of  the  creek,  and  such  aa  may  have  been 
removed  therefrom.  But  the  decree  appeal- 
ed from  is  approved,  in  so  far  as  it  directs 
the  removal  of  the  breakwater  erected  by 
appellants  in  the  bed  of  the  stream. 

The  decree  must  therefore  be  reversed,  with 
tbe  exception  indicated,  and  the  case  will 
be  remanded  for  further  proceedings  to  be 
had  therein  not  inconsistent -with  this  opin- 
ion. 

Reversed. 

an   Va.  806) 
EASTERN  TRANSP.  CO.  v.  JOHNSON. 
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(Supreme  Court  of  Appeals  of  Virginia.    March 

11,  1916.) 

1.  Masteb  and  Skbvant  ^=»258— Ikjitbibs  to 
Servant— Declabation—Sttitioibnct. 

The  declaration  averred  Uiat  plaintiff,  be- 
fore putting  on  his  diving  suit,  requested  those 
standing  by  on  the  tug,  including  the  master 
and  engineer,  to  make  the  engine  secure,  so 
that  he  coola  safely  remove  a  hawser  caaght 
in  the  propeller;  that  to  disentangle  the  pro- 
peller without  having  the  engine  blocked  would 
be  dangerous,  but  that,  notwithstanding  this 
knowledge  and  request,  defendant  failed  to 
block  the  engine,  although  assuring  plaintiff 
it  had  been  done.  Held,  that  the  complaint 
charged  the  negligence- of  the  defendant  owner 
of  the  vessel. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  816-836 ;  Dec  Dig.  ^s> 

2.  Masteb  and  Sekvant  «=»101,  102— Inju- 
BiEs  TO  Servant— DuTT  of  Cabs. 

A  master  is  bound  only  to  use  ordinary 
<*are  to  provide  reasonably  safe  tools  and  ap- 
pliances; the  standard  of  ordinary  cara  being 
ascertainable  by  the  general  usages  of  the 
boainess. 

[£3d.  Note.— For  other  cases,  see  Master  and 
Servantt  Cent.  Dig.  »  186,  171,  174,  178-184, 
a02 ;   Dec.  Dig.  «=s>l()l,  102.] 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by   John  A.  Johnson  against  the 

Kastem    Transportation    Company.     There 


was  a  Judgment  for  plaintiif,  and  defendant 
brings  error.    Reversed. 

John  W.  Oast,  Jr.,  of  Norfolk,  and  Robert 
Biggs,  of  Baltimore,  Md.,  for  plaintiff  in  er- 
ror. Riddleberger  ft  Roper,  of  Norfolk,  for 
defendant  in  error. 

EHSITH,  P.  The  BSastem  Transportation 
Company  was  the  owner  of  a  certain  steam 
tag  which  operated  in  and  about  the  harbor 
of  Norfolk.  The  propeller  of  the  tug,  on 
June  7,  1918,  became  entangled  in  a  hawser 
or  some  other  foreign  matter,  which  prevent- 
ed it  from  reYolving,  and  thereupon  the 
transportation  company  employed  John  A. 
Johnson,  a  marine  dlyer,  to  disentangle  the 
propeller  from  the  hawser  or  other  obstruc- 
tion. He  entered  upon  the  discbarge  of  the 
duty  he  had  assumed,  and  found  it  neces- 
sary to  cut  the  hawser,  and  aa  soon  as  that 
was  done  the  propeller  suddenly  revolved, 
striking  the  plaintiff  and  Inflicting  upon  him 
Injuries  for  which  he  sues. 

His  contention  is  that  the  transportation 
company  owed  him  the  duty  to  furnish  him 
with  a  reasonably  safe  place  In  which  to  per- 
form his  duty;  that  it  negligently  failed  to 
exercise  such  reasonable  care  as  the  law  re- 
quires; and  that,  aa  a  result  of  the  negli- 
gence, he  received  the  InJurleB  for  which  he 
sued. 

The  case  was  submitted  to  a  Jury,  which 
found  a  verdict  against  the  defendant,  and 
the  case  Is  before  us  upon  a  petition  as- 
signing numerous  errors  In  the  progress  of 
the  trial,  which  we  are  now  called  upon  to 
review. 

[1]  The  first  assignment  of  error  is  to  the 
action  of  the  court  in  overruling  the  defend- 
ant's demurrer  to  the  declaration,  upon  the 
ground  that  it  appears  upon  the  face  of  the 
declaration  that  the  injuries  sustained  by  the 
plaintiff,  if  any,  were  due  to  the  negligent 
act  of  a  fellow  servant 

In  this  view  we  cannot  concur.  It  is  true 
that  the  plaintiff  avers  that  before  putting  on 
his  diving  suit  he  requested  those  who  were 
standing  by  on  the  tug,  among  whom  were 
the  master  and  the  engineer,  to  make  the  en- 
gine secure,  so  that  he  might  proceed  with 
safety  to  perform  the  work  for  which  he  had 
been  engaged;  that  to  repair  or  disentangle 
the  propeller  without  having  first  had  the 
engine  secured  or  blocked  would  be  a  work 
of  the  greatest  risk  and  danger,  in  that,  when 
the  propeller  had  been  freed  from  the  ob- 
structing matter,  it  would  revolve  very  sud- 
denly, all  of  which  was  known  to  the  defend- 
ant; that  notwithstanding  this  knowledge 
the  defendant  negligently,  carelessly,  and  in 
reckless  disregard  of  the  safety  of  the  plain- 
tiff ordered  the  plaintiff  to  proceed  in  and 
about  the  work  for  which  he  had  been  em- 
ployM,  assuring  him  that  the  engine  had 
been  blocked,  when  in  point  of  fact,  as  the 
defendant  well  knew,  it  had  not  been  blocked. 
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We  think  It  Is  plain  that  the  negligence 
charged  is  against  the  defendant.  When  it 
comes  to  the  proof  upon  this  point,  it  may 
be  that  it  will  be  made  to  appear  that  it 
was  the  negligent  act  of  a  fellow  servant, 
and  not  of  the  company,  that  produced  the 
injury;  but  upon  the  demurrer  we  are  of 
opinion  that  the  declaration  is  su£Bicient 

In  the  progress  of  the  trial  several  excep- 
tions were  taken  to  the  introduction  of  tes- 
timony, in  none  of  which  is  there  any  merit, 
unless  it  be  in  permitting  proof  by  the  plain- 
tiff of  the  various  modes  by  which  the  con- 
dition of  the  engine  could  have  been  rendered 
safe,  when  the  question  to  be  investigated 
and  determined  by  the  Jury  was  whether  or 
not  the  mode  adopted  by  the  defendant  was 
a  compliance  with  its  duty  to  use  ordinary 
care  to  provide  a  reasonably  safe  place  and 
reasonably  safe  appliances  with  which  to 
perform  the  service  contracted  for.  It  may 
be  that  this  was  error,  and  it  can  be  guard- 
ed against  upon  a  future  trial,  as  the  case 
most  be  reversed  upon  another  ground. 

[2]  The  only  instruction  to  the  granting  of 
which  any  exception  was  taken  is  one  given 
at  the  instance  of  the  plilintlff,  which  is  as 
follows: 

"The  court  instructs  the  Jury  that  it  was 
the  duty  of  the  owners  of  said  tug  to  use  all 
ordinary  care  to  provide  and  maintain  its  ma- 
chinery and  appliances  in  a  safe  condition  for 
the  plaintiff  to  work  upon,  and  not  to  expose 
him  to  risks  beyond  those  risks  in  contempla- 
tion at  the  time  of  the  contract  of  service,  and 
the  plaintiff  had  the  right  to  presume  that  these 
duties  had  been  performed;  and  for  injury 
to  him,  resulting  from  tf  breach  of  its  duty,  the 
defendant  company  Is  liable  in  damages.  And 
if  the  jury  believe  from  the  evidence  in  this 
case  that  the  breach  of  this  duty  of  the  defend- 
ant was  the  approximate  cause  of  the  injuries 
to  John  A.  Johnson,  the  plaintiff,  while  in  the 
employ  of  the  said  defendant  company,  then 
the  sidd  company  Is  liable  in  damages  for  any 
injuries  suffered  by  him"— citing  Va.  Portland 
Cement  Co.  v.  Luck,  103  Va.  428,  49  S.  E. 
577,  as  authority  for  the  instruction. 

We  observe,  In  the  first  place,  that  the  in- 
struction does  not  follow  that  given  In  the 
case  cited,  where  the  court  Instructed  the 
Jury  that  it  was  the  duty  of  the  defendant  to 
use  all  reasonable  care  to  provide  and  main- 
tain suitable  structures,  instrumentalities, 
machinery,  and  appliances,  whereas  the  in- 
struction before  us  required  it  to  use  ordi- 
nary care  to  provide  and  maintain  its  ma- 
chinery and  appliances  in  a  safe  condition. 

This  whole  subject  has  recently  been  ex- 
amined in  Southern  Ry.  Co.  v.  Childrey,  113 
Va.  376,  74  S.  E.  221.  In  that  case  the  court 
instructed  the  Jury  that  it  was  the  duty  of 
the  defendant  to  exercise  ordinary  care  to 
provide  for  the  plaintiff  sound  and  safe 
brakes  and  appliances  with  which  to  oper- 
ate; and  this  court,  reviewing  a  great  num- 
ber of  authorities,  held  that  this  instruction 
required  a  higher  duty  of  the  railroad  com- 
pany than  the  law  imposes;  that  the  true 
measure  of  the  master^s  duty  is  to  use  ordi- 


nary care  to  provide  reasonably  safe  tools 
and  appliances;  and  that  the  ordinary  care 
required  on  his  part  is  ascertained  by  tlie 
general  usages  of  the  business. 

For  the  error  in  this  instruction,  and  with- 
out passing  upon  the  evidence  in  the  case, 
which  may  be  different  at  another  trial,  the 
case  must  be  reversed  and  remanded,  to  be 
further  proceeded  with  in  accordance  with 
the  views  herein  expressed. 

Reversed. 

Note. — This  case  was  argued  and  submit- 
ted before  Judge  KELLY'S  term  began. 


017  Ta.  396) 
SAUNDERS  V.  SOUTHERN  RT.  OO. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

11,  1916.) 

1.  Appeal  and  Ebbob  ^==>1002  —  Rbvisw — 
Verdict. 

Where  the  evidence  was  such  that  reason- 
able men  might  differ,  the  verdict  ia  oondv- 
sive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  393Sh8937  ;  Dec.  Dig.  «=» 
1002.] 

2.  TbiaIi  ^=:»164— Demttbbbb  to   Btidsno- 
Spegifigation  of  Bbbobs. 

Under  Acto  1912,  a  42,  provi^Ung  that 
in  all  suits  or  motions,  when  the  evidence  ifl 
concluded,  the  party  tendering  a  demurrer  to 
the  evidence  shall  state  In  writing  specifically 
the  grounds  of  demurrer  relied  on  and  the  de- 
murree  shall  not  be  forced  to  join  unless  the 
grounds  are  stated,  the  failure  of  a  demurrant 
to  state  the  grounds  of  Ids  demurrer  to  the  evi- 
dence deprives  the  court  of  jurisdiction  to  con- 
sider it.  notwithstanding  the  grounds  were  few 
in  number  and  were  understood  by  the  demur- 
ree. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  §§  851,  858;  Dec.  Dig.  <8=>164.] 

Error  to  Circuit  Court,  Mecklenbnrf 
County. 

Action  by  C  H«  Saunders  against  the 
Southern  Railway  Company.  After  verdict 
for  plaintiff,  subject  to  the  action  of  the  court 
on  defendant's  demurrer  to  the  evidence,  the 
demurrer  was  sustained,  and  plaintiff  brings 
error.    Reversed. 

John  A.  Lamb  and  S.  A.  Anderson,  botii  of 
Richmond,  for  plaintiff  in  error.  Munford, 
Hunton,  Williams  &  Anderson,  of  Richmond, 
for  defendant  in  error. 

HARRISON,  J.  This  writ  of  enor  bringB 
under  review  a  judgment  of  the  drcuit  court 
of  Mecklenburg  county,  sustaining  a  demur- 
rer of  the  defendant  company  to  the  plain- 
tiff's evidence;  the  jury  having  rendered  a 
verdict  In  favor  of  the  plaintiff  for  $3,500, 
subject  to  the  action  of  the  court  upon  such 
demurrer. 

[1]  Upon  the  merits  of  the  case,  we  are  of 
opinion,  after  a  careful  consideration  of  the 
evidence,  that  both  the  negligence  of  the  de- 
fendant and  the  contributory  negligence  of 
the  plaintiff  were  questions  about  which  rea- 
sonably fair-minded  men  might  differ.    The 
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Jnry  might  have  found  for  the  plaintiff  upon 
both  of  these  questions,  and,  if  they  might 
have  so  found,  then,  bnder  our  established 
rules,  the  court  must  so  find  on  the  defend- 
ant's demurrer  to  the  evidence.  Bass  v.  Nor- 
.  folk  Ry.,  etc.,  Co.,  100  Va.  1,  40  S.  E.  100; 
Fisher's  Adm'r  v.  C.  &  O.  Ry.  Co.,  104  Va. 
635,  52  S.  B.  373,  2  li.  R.  A.  (N.  S.)  954; 
Wood's  Adm'r  v.  Southern  Ry.  Co.,  104  Va. 
650,  62  S.  E.  371. 

[2]  But,  in  addition  to  the  foregoing  view, 
the  case  is  plainly  against  the  defendant  com- 
pany upon  the  ground  earnestly  insisted  upon 
by  the  plaintiff  in  error,  viz.,  that  the  defend- 
ant wholly  fftiled  to  specifically  state  in  writ- 
ing the  grounds  of  demurrer  relied  on  as  ex- 
pressly required  to  do  by  the  statute.  Acts 
1912,  p.  75.  The  defendant  company  does  not 
deny  that  its  demurrer  to  the  evidence  in  the 
present  case  was  simply  the  general  demur- 
rer under  the  old  practice,  but  seeks  to  justify 
and  excuse  its  failure  to  comply  with  the 
plain  mandate  of  the  statute  upon  the  ground 
that  there  were  but  two  grounds  of  demurrer 
relied  on  which  were  well  known  to  and  un- 
derstood by  the  plaintiff,  who  therefore  suf- 
fered no  prejudice  or  disadvantage  whatso- 
ever in  consequence  of  its  failure  to  state  the 
grounds  of  its  demurrer  in  writing. 

This  question  was  before  this  court  in  the 
recent  case  of  McMenamin  v.  Southern  Ry. 
Co.,  115  Va.  822,  80  S.  E.  596.  The  statute 
here  relied  on  was  there  construed,  and  it 
-was  held  that,  in  accordance  with  its  terms, 
the  party  tendering  a  demurrer  to  the  evi- 
dence must  state,  in  writing,  specifically  the 
grounds  of  demurrer  relied  on;  the  court 
saying  that:  ^ 

'*The  demurrant  knows,  or  ought  to  know  be- 
fore demurring,  in  what  respect  the  demnrree 
has  failed  in  Iub  proof,  and  there  is  no  more 
hardship  in  reqniring  him  to  specifically  state  it 
than  there  is  in  requiring  a  party  demurring 
to  a  declaration  to  state  specifically  his  grounds 
of  demurrer.  One  is  a  demurrer  to  his  ad- 
versary's pleading,  and  the  other  to  his  adver- 
sary's prool  In  both  cases  the  Legislature,  it 
ia  clear,  intended  that  the  grounds  of  demurrer 
mnst  be  stated  with  reasonable  certainty,  and 
that  no  other  grounds  than  those  so  stated 
should  be  considered.^* 

The  defendant  company  relies  upon  the  cases 
ot  Bonos  V.  Ferries  Co.,  113  Va.  495,  75  S.  E. 
126,  and  Newberry  v.  Watts,  82  S.  E.  703, 
In  support  of  its  contention  that  the  spirit  of 
tlie  statute  requiring  a  demurrer  to  the  evi- 
dence to  be  specifically  stated  in  writing  was 
complied  with,  because  there  were  but  two 
^x'ounds  of  demurrer  which  were  known  to 
tlie  plaintiff,  who  was  therefore  not  prejudic- 
ed by  its  ^ilure  to  state  such  grounds  in 
^vvriting. 

The  two  cases  mentioned  can  be  readily 
distinguished  from  the  case  at  bar.  In  each 
eliere  was  but  one  ground  of  demurrer  to 
tJie  evidence  relied  on,  which  was  apparent 
Ujpon  the  face  of  the  respective  proceedings. 


whereas,  in  the  present  case,  there  were  two 
grounds  of  demurrer  relied  on,  and  it  is  by 
no  means  clear  that  the  plaintiff  was  not 
prejudiced  by  the  failure  to  state  such 
grounds  in  writing. 

We  do  not,  however,  rest  our  conclusion  In 
the  present  case  upon  the  distinction  pointed 
out  between  it  and  the  two  cases  mentioned. 
On  the  contrary,  we  are  of  opinion,  after  a 
careful  and  mature  consideration  of  the  stat- 
ute (Acts  1912,  p.  75),  that  the  question  aris- 
ing under  it  is  one  involving  the  jurisdiction 
of  the  court,  and  that  it  is  wholly  immaterial 
whether  there  is  one  or  more  grounds  of  de- 
murrer relied  on,  or  whether  the  plaintiff 
has  been  prejudiced  by  the  failure  of  the  de- 
murrant to  state  the  grounds  of  demurrer  in 
writing.  The  language  of  the  statute  is  too 
plain  to  admit  of  doubt  or  to  call  for  inter- 
pretation. So  far  as  necessary  to  be  quoted, 
it  is  as  follows: 

"In  all  suits  or  motions  hereafter,  when  the 
evidence  is  concluded  before  the  court  and  jury, 
the  party  tendering  the  demurrer  to  evidence 
shall  state  in  writing  specifically  the  grounds 
of  demurrer  relied  on,  and  the  demurree  shall 
not  be  forced  to  join  in  the  said  demurrer  un- 
til the  specific  grounds  upon  which  the  de- 
murrant relies  are  stated  in  writing;  nor 
shall  any  grounds  of  demurrer  not  thus  specifi- 
cally stated  be  considered.'* 

The  dear  and  explicit  terms  are  that,  in  all 
suits  or  motions  hereafter,  the  party  tender- 
ing the  demurrer  to  evidence  shall  state,  in 
writing,  specifically  the  grounds  of  demurrer 
relied  on,  and  that  no  grounds  of  demurrer 
shall  be  considered,  unless  they  be  thus  spe- 
cifically stated.  These  statutory  provisions 
are  mandatory  and  preclude  the  idea  of  ju- 
risdiction to  consider  a  demurrer  to  evidence, 
unless  the  grounds  of  such  demurrer  are  spe- 
cifically stated  in  writing.  The  statute  is  a 
wise  one  that  should  be  upheld  and  enforced 
as  it  is  written.  Its  salutary  purpose  would 
be  defeated  and  the  statute  practically  abro- 
gated if  it  were  permissible  to  modify  it, by 
ingrafting  exceptions  upon  it  So  far  as  the 
cases  of  Bonos  v.  Ferries  Co.,  supra,  and 
Newberry  v.  Watts,  supra,  may  be  in  confiict 
with  the  construction  herein  placed  upon  the 
statute  in  question,  they  are  not  approved. 

The  grounds  of  the  demurrer  to  the  evl* 
dence  filed  by  the  defendant  company  not 
having  been  specifically  Btated  in  writing,  as 
required  by  statute,  we  are  of  opinion  that 
the  court  -  was  without  jurisdiction  to  con- 
sider the  same.  For  these  reasons  the  judg* 
ment  complained  of  will  be  reversed,  and  this 
court  win  enter  judgment,  as  the  trial  court 
should  have  done,  in  favor  of  the  plaintiff, 
for  the  sum  ascertained  by  the  verdict  of  the 
jury. 

Reversed. 

Note. — ^This  case  was  argued  and  submit- 
ted before  Judge  KEULiY'S  term  began. 
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DUGGINS  et  al.  v.  WOODSON  et  aL 

^Snpreme  Court  of  Appeals  of  Yirgmia.    Bdarch 

'    11,  1915.) 

1.  CuBTEST  ^=»6^E8TATB^  Right  to  Oub- 

TESY. 

Where  a  wife  died  leaving  a  child  siiryiy- 
ing,  her  husband  was  entitled  to  curtesy  in  her 
landed  estate. 

[Ed.  Note.— For  other  cases,  see  Curtesy, 
Cent  Dig.  §§  11-15;  Dec.  Dig.  <t=»5.] 

2.  Partition   ^s»9— Pabtition  Aqbeehent- 

CONSTBUCnON. 

Where  a  husband,  who  was  entitled  to  a 
life  estate  in  his  wife's  undivided  interest  in  a 
tract  of  land,  with  the  other  heirs  entitled  to 
the  property  in  fee,  entered  into  an  agreement 
providing  for  division  of  the  land  into  equal 
parts  and  that  he  should  have  one  of  the  parts, 
the  agreement  did  not  confer  upon  the  husband 
an  estate  in  fee. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  §§  2e^2;  Dea  Dig.  «=>9.] 

3.  E^BCTMEXT  ^S986— BUBDEN  OB  PbOOF. 

In  ejectment,  defendant,  husband  of  a  de- 
ceased daughter  of  plaintiffs'  ancestor,  and  suc- 
ceeding to  a  life  estate  bv  virtue  of  birth  of  a 
child,  has  the  burden  of  establishing  title  by 
inheritance  from  the  child,  and,  there  being  an 
entire  absence  of  evidence  as  to  such  right,  a 
judgment  in  his  fkvor  must  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  §§  238-245 ;  Dec.  Dig.  «=»86.] 

4.  AdVEBSB  POflSBSSION  ^S3>48  —  RUNNINQ  OB 

STATun>-LiFB  Tenant. 

A  life  tenant,  as  a  tenant  by  the  curtesy, 
cannot  hold  adversely  to  the  remaindermen; 
hence  those  succeeding  him  in  possession  cannot 
tack  their  adverse  holding  to  the  life  tenantfs 
holding. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  213-224;  Dec.  Dig.  ^=» 
4o.j 

6.  Limitation  or  Actions  ^=s>44— Accbual 
OF  Right- Title  to  Real  Pbopebtt. 
Where  defendants'  predecessor  acQuIred 
possession  as  a  tenant  by  curtesy,  limitations 
do  not  begin  to  run  against  the  remaindermen 
and  in  favor  of  defendants  until  their  possession 
has  become  notoriously  tortious  and  adverse. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §i  220-230,  232;  Dee. 
Dig.  <S=>44.] 

Error  to  Circuit  Court,  Ooochland  Connty. 

Ejectmefit  by  D.  T.  Duggins  and  others 
against  Isham  R.  Woodson  and  others. 
There  was  a  judgment  for  defendants,  and 
plaintiffs  bring  error*    Reversed. 

Smith  &  Smith  and  A*  G.  Collins,  all  of 
Richmond,  for  plaintiffs  In  error.  W.  D. 
Cardwell,  of  Richmond,  for  defendants  in  er- 
ror. 

HARRISON,  J.  [1,2]  It  appeared  npon 
the  trial  of  this  action  of  ejectment  that 
John  W.  Ford  died  seised  and  possessed  of  a 
tract  of  land  In  Goochland  county  containing 
346  acres,  and  left  surviving  him  certain 
heirs  at  law.  If  further  appears  that  M.  R. 
Woodson  married  two  of  the  daughters  of 
John  W.  Ford,  the  first  of  whom  died  with- 
out issue,  and  the  second  died  leaving  a 
child  that  survived  its  mother  but  a  few 
months.    The  birth  of  this  child  entitled  M. 


R.  Woodson  to  a  life  estate  in  the  nndivided 
Interest  of  the  child's  mother  In  the  tract  of 
land  left  by  her  father.  Thus  matters  stood 
when  the  heirs  at  law  of  John  'W.  Ford,  de- 
ceased, entered  into  the  following  agreement: 

"We,  the  undersigned,  children  and  heirs  at 
law  of  John  W.  Ford  (deceased)  and  all  being 
of  lawful  age.  do  hereby  constitute  and  appoint 
Dr.  Robert  G.  Parrish,  J.  V.  Bowles,  Henry 
John  H.  Johnson,  Wm.  R.  Johnson  and  Benj. 
B.  Pleasants  to  act  as  oommisBioners  to  divide 
the  real  estate  of  which  the  said  John  W.  Ford 
died  seised  and  possessed  lying  in  Goochland 
county  containing  by  survey  346  acres,  into 
five  equal  parts  having  regard  to  quality  as 
well  as  quantity;  and  shall  give  unto  Mrs. 
Ann  E.  Garden  her  choice  of  the  said  lots ;  and 
that  John  T.  Ford  shall  have  the  second  dioiee 
of  the  said  lots  and  that  Granville  Dugs^na  and 
S.  B.  Duggins  shall  have  the  third  choice  of  the 
said  lots  and  that  John  Folstead  and  Pattie 
R.,  his  wife,  shall  have  the  fourth  choice  in 
the  said  lots,  and  that  11  R.  Woodson  shall 
have  the  remaining  lot  And  we  bind  ourselves 
individually  and  collectively  to  stand  to  and 
abide  by  the  said  division,  as  if  made  by  com- 
missioners appointed  by  the  county  court  of 
Goochland  county. 

'*Given  under  oar  hands  and  seals  this  20tb 
day  of  November,  1883. 

"Ann  E.  Garden. 

*John  T.  Ford. 

"By  J.  V.  Bowles. 

**0.  T.  Duggins. 

*'S.  E.  Duggins. 

''J.  A.  Folstead. 

''Pattie  R.   Folstead. 

^M.  R.  Woodson. 


[SeaL] 


[SeaL 
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The  division  of  the  land  contemiAated  by 
this  agreement  was  made  November  22, 1883, 
by  the  commissioners  named  therein ;  cme  of 
the  lots  containing  100^  acres  being  assign- 
ed to  M.  R.  Woodson. 

The  plaintiffs  in  this  ejectment  suit  are 
the  heirs  at  law  of  John  W.  Ford,  who  died 
seised  of  the  land  in  controversy.  The  de- 
fendants are  the  heirs  at  law  of  M.  B.  Wood- 
son, by  a  third  marriage,  and  have  no  Inter- 
est in  the  land  In  question  as  heirs  of  John 
W.  Ford,  deceased.  The  record  shows  that 
at  the  time  of  the  partition  in  November, 
1883,  the  tract  of  IQ&M  acres  which  was  as- 
signed to  M.  R.  Woodson,  In  right  of  his 
deceased  wife,  was  unimproved,  uncultlTated, 
and  unfenced,  and  that  until  his  death  in 
1896  it  was  rented  by  him  to  the  husband 
of  one  of  the  heirs  of  John  W.  Ford,  in  con- 
sideration of  the  payment  by  the  tenant  of 
the  taxes  accruing  thereon. 

It  is  manifest  that  this  case  proceeded  In 
the  lower  court  upon  the  theory  entertained 
by  the  defendants  and  adopted  by  the  court 
that  their  father,  M.  R.  Woodson,  took,  un- 
der the  partition  agreement  mentioned,  a  fee- 
simple  Interest  in  the  109^  acres  of  land 
which  was  allotted  to  him  by  the  commission- 
ers named  in  such  agreement  To  give  this 
paper  the  construction  here  contended  for 
would  be  to  extend  its  operation  and  effect 
far  beyond  any  Just  rule  of  interpretation. 
The  whole  scope  and  object  of  the  agreement 
was  to  bring  about  a  partition  of  the  land 
of  John  W.  Ford  among  his  heirs,  and  this 
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was  its  only  legal  effect  No  deeds  were 
made  between  the  parties.  Tbe  only  Inter- 
est that  M.  B.  Woodson  had  in  the  land  of 
John  W.  Ford  at  the  time  the  agreement  in 
question  was  made  was  in  right  ot  his  wife. 
He  had  a  life  estate,  as  tenant  by  the  cur- 
tesy, in  his  deceased  wife's  undivided  share 
of  the  land  inherited  by  herself  and  others 
from  their  father.  This  share  was  ascer- 
tained, by  the  proceeding  employed  to  make 
the  partition,  to  be  109%  acres,  and  when  it 
was  allotted  to  M.  R.  Woodson  he  had  ex- 
actly the  same  interest  in  it  that  he  had  be- 
fore it  was  set  apart  for  his  use  and  enjoy- 
ment, namely,  a  life  estate.  The  heirs  owed 
him  nothing,  and  it  is  not  pretended  that  he 
had  any  claim  against  them  except  such  as 
he  claimed  in  right  of  bis  wife,  and  it  would 
be  unreasonable  to  suppose  that  they  intend* 
ed  to  grant  him  something  that  did  not  be- 
long to  him.  Boiling  ▼.  Teel,  76  Va.  487; 
Yancey  y.  Radford,  86  Va.  638,  10  S.  B.  072. 
In  the  light  of  what  has  been  said  and  the 
authorities  cited,  it  is  clear  that  the  circuit 
court  erred  in  refusing  to  instruct  the  jury, 
at  the  request  of  the  plaintiffs,  that,  under 
the  agreement  of  NoTember  20,  1883,  and  the 
partition  made  in  pursuance  thereof,  M.  R. 
Woodson  took  only  a  life  estate  in  the  109% 
acres  of  land  in  controversy;  and  that  the 
defendants  derived  no  title  thereto  under  or 
hj  virtue  of  the  interest  takeix  by  their  fa- 
ther under  such  agreement  And  further  the 
court  erred  in  giving  for  the  defendants,  over 
the  protest  of  the  plaintiffs,  an  instruction 
telling  the  jury  that  the  agreement  purported 
on  its  face  to  grant  to  M.  R.  Woodson  a  fee- 
simple  title  to  the  109%  acres  of  land,  and 
that  the  burden  of  proof  was  on  the  plain- 
tiff to  show  that  a  less  estate  was  intended 
to   be  conveyed. 

[3]  It  was  suggested  in  the  oral  argument 
before  this  court  that  M.  R.  Woodson  had  in- 
berited  the  land  in  controversy  from  his 
child,  who  had  inherited  the  same  from  its 
srandfather;  the  mother  having  died  before 
ber  father.  It  is  sufficient  to  say  that  there 
Is  not  a  word  of  evidence  in  the  record  tend- 
ing to  sustain  this  claim.  On  the  contrary, 
the  record  completely  negatives  any  such 
pretension.  If  there  was  foundation  for  the 
contention,  the  burden  rested  upon  the  de-- 
fendants  to  establish  the  fact,  and  yet  they 
bave  not  introduced  a  word  of  evidence  upon 
tbis  or  any  other  question  in  the  case. 

14,  6]  It  is  further  contended  by  the  d^ 
fendants  that  they  and  those  under  whom 
tbey  claim  have  acquired  title  to  the  land 
in  controversy  by  adverse  possession  for  the 
statutory  period. 

It  is  clear  from  the  facts  already  adverted 
to  that  M.  R.  Woodson,  who  lived  until  1896, 
did  not  and  could  not  hold  adversely  to  the 
beirs  of  John  W.  Ford,  who  were  the  re- 
maindermen at  fhe  expiration  of  his  life  es- 
tate, which  we  have  seen  was  the  only  es- 
tate he  had  in  the  land.  The  possession  of 
a  tenant  for  life,  as  such,  cannot  be  adverse 


to  the  remainderman  or  reversioner,  because 
the  right  of  action  of  the  remainderman  or 
reversioner  does  not  accrue  until  the  death 
of  the  tenant  for  Uf e.  It  has  been  so  held 
as  to  life  tenants  in  right  of  dower  and  by 
the  curtesy.  Ruling  Case  law,  vol.  1,  p.  743 ; 
Hannon  r.  Hounihan,  85  Va.  429,  12  S. 
B.  157. 

It  follows  from  what  lias  been  said  that 
the  circuit  court  erred  in  refusing  to  instruct 
the  jury,  at  the  request  of  the  plaintiffs, 
that  the  defendants  could  not  tack  their 
holding  of  the  land  in  question  onto  the 
holding  of  M.  R.  Woodson  or  his  tenants,  in 
order  to  make  out  an  adverse  holding  for  the 
statutory  period. 

As  to  the  character  of  proof  necessary  to 
sustain  a  claim  of  adverse  possession  in  a 
case  like  this,  the  law  is  clearly  stated  by 
Judge  Buchanan  in  Hulvey  v.  Hulvey,  02 
Va.  186,  23  S.  B.  234,  as  follows: 

"In  qneationB  of  adverse  possession  a  higher 
degree  of  proof  is  required  in  those  cases  in 
which  the  poisession  was  begun  in  privity  with 
the  opposing  claimant  than  in  cases  where  no 
such  relation  existed.  Where  possession  is  ori|^ 
inally  taken  and  held  in  subserviency  to,  or  in 
privity  with,  the  title  of  the  adverse  claimant 
a  clear,  positive,  and  continaed  disclaimer  and 
disavowal  of  the  title,  and  an  assertion  of  an 
adverse  right  brought  home  to  the  adverse 
claimant,  are  indispensable  before  any  founda- 
tion can  be  laid  for  the  operation  of  the  statute 
of  limitations.  If  this  were  not  so,  the  greatest 
injustice  might  be  done.  Without  such  knowl- 
edge, the  adverse  claimant  has  the  right  to  rely 
upon  the  fidociarv  relations  under  which  the 
possession  was  originally  taken  and  held. 

"In  such  cases  the  statute  of  limitations  does 
not  begin  to  run  until  the  possession,  before 
consistent  with  the  title  of  the  adverse  claim- 
ant, becomes  tortious  and  wrongful  by  the  dis- 
loyal acts  of  the  party  in  possession,  which  must 
be  so  open,  notorious,  and  continued  as  will 
fully  ana  clearly  show  the  changed  character  of 
his  possession,  and  knowledge  of  such  change  on 
the  part  of  the  adverse  claimant  2  Minor's 
Inst  (4th  BdJ;  Keller's  Lessee  v.  Bckert,  4 
How.  289  [11  L.  Bd.  979] :  Stonestreet  v.  Doyle, 
76  Va.  856  [40  Am.  Rep.  TSllj  PUlow  v.  South- 
west Virginia  Imp.  Co..  92  Va.  144  [23  S.  B. 
32,  53  Am.  St  Rep.  804  J ;  Newell  on  Bjectment, 
p.  767. 

'The  record  show)  that  the  widow  and  her 
son,  John  Hulvey,  have  been  in  exclusive  pos- 
session of  the  land  since  the  death  of  John 
Hulvey,  Sr.,  taking  the  issues  and  profits, 
which  were  insufficient  to  support  the  widow, 
paying  the  taxes,  keeping  up  the  fences,  and 
getting  timber  for  the  fencing  and  for  firewood 
therefrom.  These  acts  are  not  sufficient  in 
themselves  to  show  that  their  holdlne  was  ad- 
verse. Lagorio  V.  Dozier,  91  Va.  492  [22  S. 
E.  239];  1  Washburn  on  Real  Prop.  566,  567 
(3d  Ed.)." 

These  observations  apply  with  much  force 
to  the  f^cts  of  the  case  before  us,  where  the 
possession  was  originally  taken  and  held  by 
M.  R.  Woodson  in  privity  with  the  title  of 
the  adverse  claimants. 

As  this  case  must,  for  the  errors  already 
pointed  out,  go  back  for  another  trial,  we 
deem  it  tmnecessary  to  deal  further  veith  the 
instructions,  some  of  which  are  admitted  to 
be  erroneous,  and  others  are  wholly  Inappli- 
cable to  the  facts  shown  in  the  present  rec- 
ord.    Nor  would  it  be  proper  to  comment 
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npon  the  evidence  relied  on  as  showing  ad- 
versary possession  in  the  defendants. 

The  judgment  complained  of  must  be  re- 
versed, the  verdict  of  the  Jury  set  aside,  and 
the  case  remanded  for  a  new  trial  not  in  con- 
flict with  the  views  herein  expressed. 

Reversed. 


(U7  Va.  811) 

HAWKINS  &  BUFORD  et  al.  v.  EDWARDS 

et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    March 

11,  1915.) 

1.  Fbaud  <@=»65—Instbuctions— Applicabil- 
ity TO  Evidence. 

In  an  action  for  deceit,  where  plaintiffs  al- 
leged that  defendants  misrepresented  to  them 
the  date  of  maturity  of  a  mortgage  against  the 
property,  the  physical  condition  of  the  improve- 
ments, and  the  rental  value  of  the  property, 
and  it  appeared  that  the  misrepresentation  as 
to  the  maturity  of  the  mortgage  was  inadvert- 
ently made,  and  that  defendants  offered  to  cor- 
rect it  by  carrying  the  mortgage  without  cost 
to  plaintiffs  until  the  date  represented  by  them, 
an  instruction  that  if  one  represented  as  true 
what  he  knew  to  be  false,  under  such  circum- 
stances as  to  induce  a  reasonable  man  to  be- 
lieve it  to  be  true,  and  it  was  intended  to  be 
acted  on  and  was  acted  on,  the  persons  acting 
thereon  were  entitled  to  such  damages  as  they 
sustained  thereby,  if  abstractly  correct,  was 
inapplicable  and  misleading,  since  under  it  the 
jury  could  award  damages  for  the  misrepre- 
sentation as  to  the  maturity  of  the  mortgage, 
though  in  fact  no  damage  was  thereby  suffered. 

[Ed.  Note.-— For  other  cases,  see  Fraud,  Cent. 
Dig.  §§  72-74 ;  Dec.  Dig.  <S=>65.] 

2.  Tbial  ^s»234— iNSTBucnoNs— DiBEcnoN 
OF  Vebdict— Omission  op  Element. 

An  instruction  which  undertakes  to  state 
facts  upon  which  plaintiffs  could  recover,  but 
does  not  embrace  all  the  elements  necessary  to 
support  a  recovery,  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §fi  534-538,  566;  Dec.  Dig.  «=»234.] 

3.  Fbaud  ^=>4— MiSBSPBESENTATioNfr-LiA- 
BiLiTY— Intent. 

One  who  made  a  misrepresentation  without 
fraudulent  design,  and  who  offered  to  correct 
it,  so  that  no  damage  could  arise  therefrom, 
could  not  be  held  liable  for  any  damages  be- 
cause of  such  misrepresentation. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent. 
Dig.  S  2 ;  Dec  Dig.  <8=3>4.] 

4.  Tbial  <@=>253—Instbuctions— Independ- 
ent Inqitiby. 

An  instruction  purporting  to  state  facts  es- 
sential to  a  recovery  of  damages  for  fraud, 
which  makes  no  reference  to  the  rule  that  one 
who  makes  an  independent  inquiry  as  to  facts 
misrepresented  cannot  recover  for  the  misrepre- 
sentation, tfaou|h  there  is  evidence  tending  to 
show  such  inquiry  by  plaintiffs,  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  613-623;  Dec  Dig.  «g=>253.] 

5.  Appeal  and  Ebbob  ^=»882— Invited  Eb- 
bob  —  inbtbuotions  —  bvidbnob  admitted 
Wi-raouT  Objection. 

Where  defendants,  in  an  action  for  fraud, 
permitted  evidence  of  misrepresentations,  not 
alleged  in  the  declaration,  to  be  admitted  with- 
out objection,  they  could  not  object  to  an  in- 
struction which  did  not  limit  the  recovery  to 
the  misrepresentations  declared  on. 

[Ed.  Note — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  3591-3610 ;  Dec  Dig.  <&=> 
882.1 


Error  to  Circuit  Court,  Henrico  County. 

Action  by  T.  N.  Edwards  and  another 
against  Hawkins  &  Buford  and  others. 
Judgment  for  plaintiffs,  and  defendants 
bring  error.  Reversed  and  remanded  for  new 
trial. 

Leake  &  Baford  and  C.  V.  Meredith,  all  ot 
Richmond,  for  plaintiffs  in  error.  David 
Meade  White  and  8.  A.  Anderson,  both  ct 
Richmond,  for  defendants  in  error. 

HARRISON,  J.  This  action  at  law,  com- 
monly called  an  action  of  deceit,  grows  oat 
of  the  sale  of  a  certain  lot  of  land,  with 
four  houses  thereon,  situated  on  Goddin  and 
Cabell  streets,  in  the  city  of  Richmond.  The 
plaintiffs,  T.  N.  Edwards  and  H.  T.  Simp- 
son, allege  that  they  were  induced  to  buy 
this  lot  and  its  improvements  by  reason  of 
certain  false  and  fraudulent  representations 
concerning  the  same  made  by  the  defendants, 
O.  A.  Hawkins  and  W.  E.  Buford,  real  estate 
agents,  and  their  employ^,  J.  P.  MuUiken. 
from  whom  they  bought  the  property;  that 
but  for  such  misrepresentations  they  would 
not  have  made  the  purchase,  and  would  not 
have  suffered  the  loss  for  which  they  now 
ask  to  be  compensated  in  damages. 

There  was  a  verdict  and  judgment  for  |1,- 
152  in  the  circuit  court,  in  favor  of  the 
plaintiffs,  which  this  writ  of  error  brings  un- 
der review. 

The  several  assignments  of  error  direct 
our  attention  to  a  consideration  of  the  q[ues- 
tlon  whether  or  not  the  case  was  fairly  sub- 
mitted to  the  Jury;  the  defendants  contend- 
ing that  they  were  greatly  prejudiced  by  the 
action  of  the  circuit  court  in  this  respect 

It  appears  that  the  material  allegations  of 
false  and  fraudulent  representations,  and 
those  really  relied  on  by  the  plaintiffs,  were: 
(1)  That  the  date  of  the  maturity  of  the 
mortgage  note  which  was  upon  the  property, 
and  which  was  to  be  assumed  by  the  pur- 
chasers as  part  of  the  purchase  price,  was 
misrepresented;  (2)  that  the  physical  condi- 
tion of  the  improvements  upon  the  property 
was  misrepresented  to  them;  and  (3)  that 
the  rental  value  of  the  property  was  mis- 
represented to  them. 

[1]  Over  the  protest  of  the  defendants,  the 

court  gave  on  behalf  of  the  plaintiffs  the 

following  instruction: 

"The  court  instructs  the  ^ury  that  if  a  man 
represents  as  true  that  which  he  knows  to  be 
false,  and  makes  the  representation  in  sach  a 
way  or  under  such  circumstances  as  to  induce 
a  reasonable  man  to  believe  that  it  is  true,  and 
is  meant  to  be  acted  on.  and  the  person  to  whom 
the  representation  has  been  made,  believing  it  to 
be  true,  acts  upon  the  faith  of  it,  and  by  so 
acting  sustains  damages,  there  is  fraud  to  sup- 
port an  action  of  deceit  at  law.  The  jury  are 
further  instructed  that  if  they  believe  from  the 
evidence  that  the  defendants,  with  knowledge 
of  its  falsity,  made  one  or  more  misrepresenU- 
tions  of  material  fact,  in  such  a  way  as  would 
induce  a  reasonable  man  to  believe  them,  to  T. 
N.  Edwards,  and  by  him  narrated  to  the  other 
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plaintiff  (Simpson),  and  they  believed  the  same 
true  and  acted  upon  the  same,  then  the  plain- 
tiffs are  entitled  to  such  damages  as  you  may 
belieYe  from  the  evidence  they  have  sustained 
thereby,  not  to  exceed  the  amount  claimed  in 
their  declaration." 

This  instmctloii  may  correctly  state  an 
abstract  proposition  of  law;  but,  in  view  of 
the  facts  of  this  case,  it  was  inapplicable 
and  misleading.  Instructions  shonld  state 
the  law  applicable  to  the  particular  facts 
which  the  evidence  in  the  case  tends  to  prove, 
and  not  mere  abstract  propositions  of  law. 
N.  &  W.  Ry.  Co.  Y.  BeU,  104  Ta.  836,  52  S. 
E.  700.  It  is  error  to  give  an  instruction 
which,  though  not  erroneous,  is  inapplicable 
and  misleading.  Pettyjohn  v.  Nat.  Ex.  Bk., 
101  Va.  Ill,  118,  43  S.  B.  203. 

[2]  The  instruction  under  consideration  un- 
dertakes to  state  a  case  upon  which  the  plain- 
tifT  could  recover,  which  statement  does  not 
embrace  aU  the  elements  necessary  to  sup- 
port a  verdict  This  form  of  instruction  is 
contrary  to  the  settled  law  in  this  state. 
Pocahontas  Ck>llieries  Go*  y.  Hairston^  83 
S.  E.  1041. 

With  respect  to  the  allegation  that  the 
defendants  misrepresented  the  due  date  of 
the  mortgage,  it  is  admitted  that  the  time 
of  maturity  was  stated  to  be  January  12, 
1913»  instead  of  July  12,  1913 ;  but  it  clearly 
appears  that  this  was  an  inadvertent  and 
innocent  mistake,  from  which  the  plaintiffs 
could  have  suffered  no  damage  if  they  had 
accepted  the  offer,  promptly  made  by  the 
defendants  as  soon  as  their  attention  was 
called  to  the  mistake,  to  carry  the  mortgage 
note,  without  cost  to  the  plaintiffs,  until  July 
12,  1913,  the  day  they  had  represented  it  to 
be  due.  The  testimony  is  clear  that  this  offer 
was  made  and  declined,  although  the  defend- 
ants had  made  all  necessary  arrangements 
to  take  over  the  mortgage  note  and  carry  the 
same  to  the  day  mentioned.  Under  these 
circumstances,  the  plaintiffs  suffered  no  dam- 
age growing  out  of  this  alleged  misrepresen- 
tation and  yet  under  the  instruction,  which 
wholly  omits  any  reference  to  these  facts, 
the  Jury  were  authorized  to  base  their  find' 
Ing  upon  this  alleged  misrepresentation,  with 
respect  to  the  due  date  of  the  note.  If  they 
had  disbelieved  every  other  allegation  of 
misrepresentation,  yet  knowing  that  the 
wrong  due  date  had  been  given,  and  believing 
that  the  plaintiffs  had  acted  on  that  misrep- 
resentation in  busring  the  property,  they  were 
required  by  the  instruction  to  give  damages, 
even  though  it  was  apparent  that  no  damage 
liad  been  suffered  by  reason  of  such  mis- 
representation. 

[3]  The  theory  of  the  instruction  seems  to 
be  that,  because  a  misrepresentation  may 
liave  aided  in  inducing  a  party  to  contract, 
lie  who  makes  the  misrepresentation  is,  at 
Ijiw,  to  be  held  responsible  for  loss  of  any 
kind  suffered  as  a  consequence  of  the  pur- 
crhase,  although  not  the  result  of  a  misrep- 
reaentation.  This  is  not  the  law.  Where,  as 
Jji  this  case,  there  was  no  fraudulent  design 


in  making  the  misrepresentation,  and  the 
party  stood  ready  to  correct  iti  so  that  no 
damage  could  arise  therefrom,  the  purchasers 
cannot  take  advantage  of  such  a  representa- 
tion to  recover  damages,  for  none  accrued 
as  a  consequence  of  the  assertion. 

In  the  case  of  Trammell  v.  Ashworth,  99 
Ta.  046,  39  S.  E.  593,  the  vendor  designated 
the  point  to  which  a  lot  of  55  feet  in  width 
would  reach — a  matter,  under  the  circum- 
stances of  the  case,  of  material  consequence 
to  the  purchaser.  The  line  fell  in  fact  two 
feet  short  of  that  point  In  the  suit  it  was 
sought  to  rescind  the  sale  upon  the  ground 
of  fraudulent  misrepresentation;  and  this 
court,  recognizing  the  fact  that  the  vendor, 
when  the  shortage  was  discovered  by  the  pur- 
chaser, had  subsequently  allowed  her  two 
additional  feet  of  land,  held  that  such  subse- 
quent act  prevented  the  purchaser  from  tak- 
ing advantage  of  the  representation,  which 
was  untrue  at  the  time  it  was  made,  al- 
though the  investment  turned  out  to  be  an 
unfortunate  one.  She  had  not  been  injured 
by  the  representation. 

By  its  instruction  the  court  should  have 
limited  the  damages,  if  any,  to  such  as  flow- 
ed from  the  falsity  of  a  representation,  es- 
pecially in  view  of  the  fact  that,  in  this  case, 
several  distinct  and  independent  representa- 
tions were  in  issue,  firom  one  of  which,  at 
least,  no  damage  could,  under  the  circum- 
stances, have  arisen. 

[4]  As  to  the  alleged  misrepresentations 
with  respect  to  the  physical  condition  of  the 
property  and  as  to  its  rental  value,  the  evi- 
dence tends  strongly  to  show  that  Edwards, 
one  of  the  joint  purchasers,  who  was  acting 
for  himself  and  his  copurchaser,  prior  to  the 
sale,  personally  and  carefully  inspected  the 
property,  and  also  investigated  its  rental 
value  by  personal  interviews  with  the  ten- 
ants. If  this  inspection  of  the  premises  and 
inquiry  as  to  the  rental  value  was  made 
prior  to  the  purchase,  then  those  representa- 
tions, though  made,  would  have  ceased  to  be 
the  foundation  for  a  verdict  in  favor  of  the 
plaintiffs,  as  soon  as  the  examination  and 
inquiry  were  proven  to  the  satisfaction  of 
the  jury.  Tramwell  v.  Ashworth,  supra; 
West  End  Co.  v.  Olaibome,  97  Va.  784-751, 
34  S.  E.  900,  906. 

In  the  case  last  dted  the  rule  Is  thus 

stated: 

''If  after  a  representation  of  fact,  however 
positive,  the  party  to  whom  it  was  made  in- 
stitutes an  inquiry  for  himself,  has  reconrse  to 
the  proper  means  of  obtaining  information,  and 
actually  learns  the  real  facts,  he  cannot  claim 
to  have  relied  upon  the  misrepresentation  and 
to  have  been  misled  by  it;  such  claim  would 
simply  be  untrue.*' 

Yet  the  instruction,  which  purports  to  state 
a  complete  case,  ignores  the  important  facts 
adverted  to,  and  the  rule  controlling  them 
makes  no  reference  to  either,  thereby  depriv- 
ing the  defendants  of  the  right  to  have  their 
case  considered  and  passed  upon  by  the  jury. 
The  jury  snould  have  been  told  in  this  in- 
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stmction  tbat  they  could  not  base  a  verdict 
upon  the  alleged  misrepresentation  as  to  the 
maturing  of  the  mortgage  note»  as  the  plain- 
tiffs admitted  that  the  defendants  had  offered 
to  carry  the  debt  until  it  was  due ;  and  that 
they  could  not  base  a  verdict  upon  the  allega- 
tion either  as  to  the  physical  condition  or 
rental  value  of  the  property,  if  they  believed 
that  the  plaintiff  ETdwards  made  the  exam- 
ination and  Inquiry  which  the  evidence  tends 
to  show  that  hfr  did. 

[8]  The  contention  Is  further  made  that 
the  instruction  under  consideration  is  er- 
roneous because  it  fails  to  restrict  the  mis- 
representations of  material  fact  upon  which 
the  Jury  might  render  a  verdict  to  one  of  the 
misrepresentations  alleged  in  the  declara- 
tion. 

If  this  objection  had  been  made  in  the  low- 
er court,  It  would  have  been  proper  to  havo 
restricted  the  evidence  in  the  manner  sug- 
gested; but  the  evidence  in  this  case  seems 
to  have  been  admitted  without  objection,  and 
the  trial  to  have  proceeded  upon  tJie  tadt  ad- 
mission that  the  evidence,  now  objected  to, 
was  proper.  Under  such  circumstances,  the 
objection  cannot  be  made  here  a  ground  of 
reversal. 

In  a  very  recent  case  this  court  says: 

"The  general  rule  is  that  the  failure  to  object 
or  otherwise  raise  the  question  of  the  admissi- 
bility of  evidence  on  the  trial  is  a  waiver  of  all 
objections  thereto.  •  •  ♦  If  a  litigant  sits  by 
and  permits  evidence  to  go  to  the  jury  which 
the  court,  if  it  had  been  objected  to,  would  have 
excluded,  the  jury  have  the  right,  and  it  is  their 
duty,  to  consider  it  along  with  all  the  evidence 
and  give  it  such  weight  as  they  think  It  is  en- 
titled to.  They  may  or  may  not  believe  it ;  but, 
BO  far  as  they  do  or  do  not,  their  judgment  Is 
not  c<mtrolled  by  rules  of  law."  Newberry  v. 
Watts,  116  Va.  730,  82  S.  E.  703. 

This  question  Is,  however,  hardly  likely  to 
arise  on  another  trial. 

For  the  errors  to  the  prejudice  of  the  de- 
fendants which  have  already  been  pointed 
out,  the  Judgment  complained  of  must  be  re- 
versed, the  verdict  of  the  Jury  set  aside,  and 
the  case  remanded  for  a  new  trial  not  in  con- 
flict with  the  views  herein  expressed. 

Reversed. 

Note. — This  case  was  argued  and  submit- 
ted before  Judge  KELLT'S  term  began. 
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SBOURITY  LIFE  INS.  CO.  OP  AMERICA 

V.  DILLARD. 

(Supreme  Court  of  Appeals  of  Tirginia.    March 

11, 19150 

1.  IiTfiiUBAivcB  ^=s>445— Ljfb  Insubancs— Sui* 

OIDE  or  INSUBED— BJFFECT. 

Suicide  of  insured  while  sane  defeats  a  re- 
coveiy  on  ;the  policy  by  the  beneficiary,  his  wife, 
whether  the  suicide  was  or  was  not  in  con- 
templation of,  or  in  any  way  dealt  with  by,  the 
parties  as  a  risk  covered  by  the  policy. 

tEd.   Note.— For  other  cases,  see  Inst]  ranee. 
Gent.  Dig.  §§  1162-1158 ;   Dec.  Dig.  «=s>445.] 


2.  Insxtbance  ^=:»445— Life  Insubancb — Sui- 
cide   AS    A    DEIFENSE— PUEADINO. 

The  defense  of  suicide  of  insured  while  sane 
is  based  on  public  policy,  and  cannot  be  waived 
intentionally  or  unintentionaUy  by  stipulations 
or  defects  in  pleadings. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §f  1152-1158;  Dea  Dig.  <g   j  116.1 

8.  Instoancb  ^b9446— I/Isv  Inbubancb— Sui- 
cide AS  A  Defersb— Evidence. 

Where  insurer,  when  sued  on  a  life  policy, 
proved  the  suicide  of  insured  while  sane,  the 
beneficiary  could  prove  that  insured  was  insane 
when  committing  suicide^  and  thereby  defeat  the 
defense  of  suicide. 

[Ed.  Note. — For  other  cases,  see  Insurance^ 
Cent  Dig.  i§  1159-1161 ;  Dec.  Dig.  ^=>44e.l 

Error  to  Circuit  Court  of  City  of  Lynch- 
burg. 

Action  by  Mrs.  Gertrude  DiUard  against 
the  Security  life  Insurance  Company  of 
America.  There  was  a  Judgment  for  plalur 
tiff,  and  defendant  brings  error.  Reversed 
and  remanded  for  ne:nr  trial. 

Coleman,  Easley  &  Coleman  and  Caskie  & 
Caskie,  all  of  Lynchburg,  and  F.  W.  Bull, 
of  Chicago,  111.,  for  plaintiff  in  error.  Am- 
brey  E.  Strode,  of  Amherst,  and  Harrison  & 
Long,  of  Lynchburg,  for  defendant  in  error. 

KELLY,  J.  Mrs.  Gertrude  Dillard  brought 
suit  against  the  Security  Life  Insurance 
Company  of  America  in  the  circuit  court  of 
the  city  of  Lynchburg,  upon  an  insurance  pol- 
icy issued  on  the  life  of  her  husband,  and  re- 
covered a  Judgment  which  is  now  before  us 
for  review. 

•  The  proceeding  waa  by  motion,  and  the 
only  pleading  on  the  part  of  the  defendant 
was  a  statement  of  Its  grounds  of  defense, 
which  will  be  hereinafter  briefly  noticed. 

[1]  A  number  of  questions  are  presented 
by  the  record,  aU  of  which  were  argued  oral- 
ly and  in  the  briefis,  but  In  our  view  of  the 
case  the  controlling  question  aHses  out  of 
the  fact  that  the  insured  committed  suicide. 

It  seems  to  be  conceded,  and  from  the  rec- 
ord it  is  clear,  that  the  insured  while  sane 
took  his  own  life  on  the  night  of  the  very 
last  day  on  which,  without  a  further  pay- 
ment of  premium,  his  policy  could,  in  tlie 
most  liberal  interpretation  of  its  terms,  have 
been  considered  in  force. 

At  the  conclusion  of  the  evidence  tiie  de- 
fendant requested  a  number  of  lii8tnictioiis» 
including  the  following: 

**The  court  further  instructs  the  Jury  that 
even  if  the  policy  on  which  this  action  is  found- 
ed had  not  lapsed  at  the  time  of  the  death  of  die 
insured,  but  was  then  in  force,  nevertheless,  if 
the  jury  believe  from  the  evidence  that  the  death 
of  the  insured  was  the  result  of  suicide  or  self- 
destruction,  they  must  find  for  the  defendant." 

The  trial  court  refused  to  give  this  in- 
struction, and  its  r^hisal  is  the  basis  of  one 
of  the  defendant's  exceptiona 

We  are  aware  that  the  question  thus  aris- 
ing is  one  upon  which  the  authorities  are 
not  in  unison,  but  we  are  of  opinion  tliat 
upon  the  soundest  considerations  of  public 
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policy  there  ought  not  to  be,  and  under  the 
principles  and  authorities  already  adopted 
and  indorsed  by  this  court  there  cannot  be, 
any  recovery  upon  the  case  as  made  out  In 
the  record  before  us. 

In  Plunkett  v.  Supreme  Conclave,  105  Va. 
048,  55  S.  B.  11,  the  president  of  the  court, 
delivering  the  opinion,  said: 

"The  case  presented  to  us  upon  the  pleadines 
is  that  of  a  sane  man  who  takes  his  own  life. 
In  other  words,  as  was  said  In  Burt  v.  Union 
Cent  L.  Ins.  Co.,  187  U.  S.  362,  23  Sup.  Ot 
139,  47  L.  Ed.  2l6:  Do  insurance  policies  ii^ 
sure  against  crime?  Is  that  a  risk  which  enters 
into  and  becomes  a  part  of  the  contract? 

*«In  Amicable  Soc  v.  BoUand.  4  Bllgh  N.  R. 
194,  decided  by  the  House  of  Lords,  the  Lord 
Chancellor  said: 

"  It  appears  to  me  that  this  resolves  itself  in- 
to a  very  plain  and  simple  consideration.  Sup* 
pose  that  m  the  policy  itself  this  risk  had  been 
msured  against;  that  is,  that  the  party  insur- 
ing had  agreed  to  pay  a  sum  of  money  year  by 
year  upon  condition  that  in  the  event  of  his 
committing  a  capital  felony,  and  being  tried,  con- 
victed, and  executed  for  that  felony,  his  as^ 
signees  shall  receive  a  certain  sum  of  money — is 
it  po5;8ible  that  such  a  contract  could  be  sus- 
tained? Is  it  not  void  upon  the  plainest  pitoel- 
ples  of  public  policy? 

"'Would  not  such  a  contract  (if  available) 
take  away  one  of  those  restraints  operating  on 
the  minds  of  men  against  the  commission  of 
crimes,  namely,  the  interest  we  have  In  the  wel- 
fare and  prosperity  of  our  connections?  Now, 
if  a  policy  of  that  description,  with  such  a  form 
of  condition  inserted  in  it  in  express  terms,  can- 
not, on  grounds  of  public  policy,  be  sustained, 
how  is  it  to  be  contended  that  in  a  policy  ex- 
pressed in  such  terms  as  the  present,  and  after 
the  events  which  have  happened,  we  can  sustain 
sach  a  claim?*  . 

"In  Burt  V,  Union  Cent.  L.  Ins.  Co.,  supra, 
it  is  held,  upon  grounds  of  public  policy,  that  a 
policv  of  life  insurance  does  not  insure  against 
the  legal  execution  of  the  insured  for  crime, 
even  though  he  may  in  fact  have  been  innocent, 
and  therefore  unjustly  convicted  and  executed. 

"And  in  Bitter  v.  Mutual  L.  Ins.  Co..  169.  U. 
S.  139,  18  Sup.  Ct  800,  42  L.  Ed.  693.  Mr.  Jus- 
tice Harlan,  delivering  the  opinion,  said :  'There 
is  another  consideratum  supporting  the  conten- 
tion that  death  intentionally  caused  by  the  act  of 
the  assured  when  in  sound  mind— the  policy  be- 
ing silent  as  to  suidde^is  not  to  be  deemed  to 
have  been  within  the  contemplation  of  the  par- 
ties; that  is,  that  a  different  view  would  at- 
tribute to  them  a  purpose  to  make  a  contract 
that  could  not  be  enforced  without  injury  to  the 
public  A  contract,  the  tendency  of  which  Is  to 
endanger  the  public  interests,  or  injuriously  af- 
fect the  public  good,  or  which  is  subversive  of 
sound  morality,  ought  never  to  receive  the  sanc- 
tion of  a  court  of  justice,  or  be  made  the  founda- 
tion of  its  judgment.  If,  therefore,  a  policy — 
taken  out  by  Che  person  whose  life  is  msured, 
and  in  which  the  sum  named  is  made  payable  to 
himself,  his  executors,  administrators,  or  as- 
signs—expressly provided  for  the  payment  of  the 
sum  stipulated  when  or  if  the  assured,  in  sound 
mind,  took  his  own  life,  the  contract,  even  if 
not  prohibited  by  statute,  would  be  held  to  be 
against  public  policy,  in  that  it  tempted  or  en- 
c^ouraged  the  assured  to  commit  suicide  in  order 
to  make  provision  for  those  dependent  upon  him, 
or  to  whom  he  was  indebted.  Is  the  case  any 
different  in  principle  if  such  policy  is  silent  as  to 
suicide,  and  the  event  insurea  against— the  death 
of  the  assured— is  brought  about  by  his  willful, 
deliberate  act  when  in  sound  mind?'  ^ 

The  view  approved  by  the  opinion  just  re- 
ferred to  In  the  Plunkett  Case,  and  In  the  au- 
ttiorlnes  cited  therein,  has  been  reiterated 
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and  emphasized  by  the  Supreme  Court  of  the 
United  States  in  the  comparatively  recent 
case  of  Northwestern  Life  Ins.  Co.  v.  McCue, 
223  U.  S.  246,  32  Sup.  Ct  221,  56  L.  Ed.  419, 
38  L.  B.  A.  (N.  S.)  57.  In  that  case  Mr.  Jus- 
tice McKenna,  delivering  the  unanimous 
opinion  of  the  court,  after  reviewing  with  ap- 
proval the  case  of  Burt  v.  Union  Cent.  L.  Ins. 
Co.,  supra,  and  Bitter  y.  Mutual  L.  Ins.  Co., 
supra,  says: 

"These  cases  must  be  accepted  as  expressing 
the  views  of  this  court  as  to  the  public  policy 
which  must  determine  the  validity  of  insurance 
policies,  and  which  they  cannot  transcend,  even 
by  express  declaration,  much  less  be  held  to 
transcend  by  omission  or  implication" 

—and  further,  on  page  249  of  223  U.  S.,  on 

page  223  of  32  Sup.  Ct  (56  L.  Bd.  419,  38  L. 

B.  A,  [N.  S.]  57): 

"The  question  before  us,  and  the  only  ques- 
tion, is:  What  rights  did  McCue's  estate  and 
children  get  by  his  ^llcy?  And  we  are  brought 
back  to  the  simple  dispute  as  to  whether  thejpol- 
icy  covers  death  by  the  hand  of  the  law.  This 
court  has  pronounced  on  that  dispute,  and  its 
ruling  must  prevail  in  the  federal  courts  of  Vir- 
ginia, in  which  state  the  contract  was  made, 
and  it  Is  consonant  wi)th  the  ruling  in  the  state 
courts." 

The  opinion  then  proceeds  to  cite  the  case 
of  Plunkett  v.  Supreme  Conclave,  as  show- 
ing that  the  Supi:eme  Court  of  Appeals  of 
Virginia  had  expressly  approved  the  consid- 
erations of  public  policy  expressed  in  the 
Burt  Case  and  the  Bitter  Case,  and  other 
cases  of  that  character. 

There  are  authorities  holding  that  when 
the  policy  I9  payable,  not  to  the  estate  of  the 
lusured,  but  to  his  wife  or  other  expressly 
designated  beneficiary,  the  rule  announced 
in  the  Bitter  Case  and  others  of  like  kind 
does  not  apply ;  but  the  principle  of  this  dis- 
tinction is  rejected,  and  we  think  properly 
so,  in  the  McCue  Osise  in  the  following  lan- 
guage: 

"One  other  contention  of  respondents  remains 
to  be  noticed.  It  is  contended  that  if  the  Mc- 
Cue estate  cannot  recover,  the  innocent  parties, 
his  children,  will  be  admitted  as  claimants.  To 
this  contention  we  repeat  what  we  have  said 
above:  The  policy  is  the  measure  of  the  rights 
of  everybody  under  it;  and,  as  it  does  not  cov- 
er deaui  bv  the  law,  there  cannot  be  recovery 
either  by  McCue's  estate  or  by  his  children.'* 

It  is  contended  by  the  defendant  that  the 
original  policy,  properly  construed,  as  well 
as  the  terms  of  a  certain  application  for  re- 
instatement, made  less  than  a  year  before  the 
death  of  the  Insured,  contained  stipulations 
against  self-destruction  which  defeat  the  re- 
covery. The  plaintiff,  on  the  other  hand,  de- 
nies that  she  was  bound  by  the  application 
for  reinstatement,  and  contends  that  the  orig- 
inal policy,  though  containing  a  provision 
against  self-destruction,  limited  that  provi- 
sion to  one  year  from  the  Issuance  of  the  pol- 
icy, and  claims  therefore  that  the  provision 
against  self-destruction  had  no  other  effect 
than  to  show  that  suicide  was  one  of  the 
risks  contemplated  by  the  parties  at  the  time 
the  policy  was  Issued. 

We  have  not  deemed  it  necessary  or  per- 
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tinent  to  go  into  a  discussion  of  these  con- 
tentions, for  the  patent  reason  that  under 
the  authorities  which  we  have  already  cited 
the  result  must  be  the  same,  whether  suicide 
was  or  was  not  in  contemplation  of,  or  in 
any  manner  dealt  with,  by  the  parties  as  a 
risk  covered  by  the  policy. 

Counsel  for  plaintiff  rely  upon  the  case  of 
Knights  of  Pythias  v.  Weller,  »3  Va.  605,  26 
S.  E.  891,  as  supporting  their  contention  that 
suicide,  when  shown  to  have  been  in  con- 
templation as  a  risk,  cannot  be  availed  of  as 
a  defense.  In  that  case  the  Judgment  was 
reversed  and  the  cause  remanded  for  a  new 
trial  upon  a  specific  ground,  namely,  that 
the  trial  court  erred  in  refusing  to  sustain  the 
defendant's  motion  to  strike  out  the  plain- 
tiff's evidence  because  there  was  a  variance 
between  the  allegations  and  the  proof,  and  it 
is  manifest  from  the  opinion  that  the  ques- 
tion of  public  policy  was  not  considered  by 
the  court. 

[2]  In  the  brief  of  counsel  for  the  plaintiff 

it  is  said  that: 

"In  the  grounds  of  defense  filed  by  the  defend- 
ant in  the  court  below  the  question  of  public  pol- 
icy involved  in  the  defense  of  suicide  was  not 
raised,  but  as  there  stated  this  defense  was  rested 
upon  the  alleged  agreement  of  the  insured  that 
self-destruction  was  not  a  risk  assumed,  made 
in  the  original  application." 

This  is  true,  but  the  fact  of  suicide  was 
proved  and  the  question  of  public  policy  was 
necessarily  raised  by  the  instruction  herein- 
before set  out,  as  well  as  by  the  motion  to 
set  aside  the  verdict.  Our  decision  of  this 
case  rests  entirely  upon  the  considerations  of 
public  policy  above  adverted  to  and  fuUy  dis- 
cussed in  the  foregoing  authorities.  These 
considerations  have  to  do,  not  with  the  in- 
terests of  the  parties  litigant,  but  with  the 
public  weal,  and  they  overreach,  in  a  case 
shown  by  the  record  to  call  for  their  exer- 
cise, lEill  mere  formal  rules  of  procedure. 
They  can  no  more  be  waived,  either  inten- 
tionally or  unintentionally,  by  stipulations 
or  defects  in  the  pleadings  than  by  provi- 
sions or  omissions  in  the  contract  in  litiga- 
tion. As  was  said  by  Mr.  Justice  Field,  in 
Oscanyan  v.  W.  R.  Arms  Co.,  103  U.  S.  261, 
26  L.  Ed.  539,  referring  to  a  case  in  which  a 
recovery  was  forbidden  by  morality  and  pub- 
lic policy: 

"The  objection  to  a  recovery  could  not  be 
obviated  or  waived  by  any  system  of  pleading, 
or  even  by  the  express  stipulation  of  the  parties. 
It  was  one  which  the  court  itself  was  bound  to 
raise  in  the  interest  of  the  due  administration 
of  justice." 

[3]  If  it  should  be  suggested  (as,  however, 
it  has  not  been)  that  the  plaintiff  relied  on 
the  grounds  of  defense,  and,  feeling  confident 
that  the  construction  of  the  policy  contended 
for  by  defendant  could  not  be  upheld,  intro- 
duced no  proof  in  rebuttal  of  the  evidence  of 
suicide,  the  answer  to  any  such  suggestion 
is:  First,  that  the  proof  of  suicide  in  the 
record,   which   was  not  objected  to,  seems 


absolutely  conclusive;  and,  second,  that  thli 
cause  will  be,  as  it  must  be  under  our  prac- 
tice, remanded  for  a  new  trial.  At  such  new 
trial,  if  the  plaintiff  shaU  be  advised  to  avail 
herself  of  one,  she  will  have  the  opi>ortunit7 
of  combatting  the  claim,  so  well  establisbed 
by  the  evidence  in  the  present  record,  that 
the  insured  while  sane  took  his  own  life. 

The  policy  in  this  case  was  issued  in  1906. 
There  are  indications  in  the  record  that  for 
some  time  the  insured  had  been  having  dlfB- 
culty  in  meeting  the  premiums.  The  last 
premium  falling  due  before  his  death  was 
unpaid,  but  the  evidence  shdws  that  he  felt 
assured  that  he  was  entitled  to  a  certain 
number  of  days  of  grace.  It  waB  on  the 
night  of  the  last  day  of  grace,  aB  he  con- 
strued his  policy,  that  he  ended  his  life.  We 
do  not  overlook  the  pathetic  and  appeaUng 
aspect  which  the  case  assumes  If  we  Indulge 
the  natural  ];we8umption  that  he  finally  com- 
mitted the  act  of  self-destruction  In  order  to 
secure  a  provision  for  his  family.  But  the 
very  fact  that  he  probably  took  this  false 
view  of  the  trusteeship  which  he  held  in  his 
own  llf^,  and  of  his  duty  to  his  family  and 
to  the  public,  lUustrates  the  Importance  of 
establishing  a  known  and  settled  public  pol* 
icy  which  will  discourage  this  course  of  con- 
duct  on  the  part  of  others  who  might  be 
similarly  disposed. 

It  follows  from  what  has  been  said  that 
the  circuit  court  erred  in  refusing  the  in- 
struction above  set  out,  and  in  declining  to 
set  aside  the  verdict  of  the  jury.  The  Judg- 
ment complained  of  will  therefore  be  revers- 
ed, the  verdict  of  the  Jury  set  aside,  and  the 
cause  remanded  for  a  new  trial  to  be  had  not 
in  conflict  with  the  views  expressed  in  UUs 
opinion. 

Reversed. 


017  Yft.  no 

RIVERSIDE  &  DAN  RIVBR  COTTON 
MILLS,  Inc.,  V.  WAUGH. 

(Supreme  Court  of  Appeals  of  Virginia.    Mardi 

11,  1915.) 

Waters  and  Waisb  Coubses  ^=»179— Ikxd- 

BIBS   TO   EliOODBD    LANDS— EVIDSNC»—SlMI- 

LAB  Facts  and  CoNDinoN& 

In  an  action  against  the  owner  of  a  dam 
for  injuries  by  flood  to  plaintiff's  land  lying  a 
short  distance  below  the  dam,  occurring  at  the 
time  of  an  unusual  freshet,  it  was  error  to  re- 
fuse to  allow  defendant  to  introduce  evidence  as 
to  the  effect  of  the  freshet  on  other  lands  of 
similar  condition,  situation,  and  cultivation  on 
the  same  stream,  some  above  and  some  below 
the  dam. 

WEd.  Note.— For  other  cases,  see  Waters  and 
Bter   Courses,   Cent.   Dig.  ff   244-250,  256- 
259,  263,  264;    Dec.  Dig.  <8ss>179.] 

Error  to  Circuit  Court,  Plttqylvanla 
County. 

Action  by  L.  T.  Waugh  against  the  River- 
side &  Dan  River  Cotton  Mills,  Incorporated. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.  Reversed  and  remanded  for 
new  triaL 
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Malcolm  K.  Harris  and  William  Leigh, 
both  of  Danville,  for  plaintiff  in  error.  B. 
H.  Caster,  of  Danville,  and  Geo.  T.  Rison,  of 
Chatham,  for  defendant  in  error. 

KEILLY,  J.  This  was  an  action  of  tres- 
pass on  the  case  brought  to  recover  damages 
alleged  to  have  resulted  to  a  tract  of  land  in 
Pittsylvania  county  by  reason  of  the  negli- 
gent construction  and  maintenance  of  a  i)ow- 
er  house,  dam,  and  auxiliary  structures 
(hereinafter,  for  convenience,  referred  to 
merely  as  the  dam),  in  and  across  Dan  river. 
There  was  a  judgment  for  the  plaintiff, 
which  is  now  under  review. 

The  facts,  so  far  as  they  need  to  be  stated 
for  the  purposes  of  this  opinion,  are  as  fol- 
lows: The  Dan  River  Power  &  Manufactur- 
ing Company,  a  Virginia  corporation,  con- 
structed the  dam,  and  afterwards,  in  the 
year  1909,  that  company  and  the  Riverside 
Cotton  Mills,  another  Virginia  corporation, 
were  merged  into  the  Riverside  &  Dan  River 
Cotton  Mills,  Inc.,  the  plaintiff  in  error  here, 
whereupon  the  dam  became,  and  has  remain- 
ed, the  property  of  the  last-named  corpo- 
ration. The  defendant  in  error,  L.  T.  Waugh, 
subsequent  to  the  erection  of  the  dam,  pur- 
chased a  tract  of  land  situate  about  three- 
fifths  of  a  mile  below,  on  the  north  side  of 
Dan  river.  The  damage  sought  to  be  recov- 
ered in  this  action  resulted  to  the  land  at 
the  time  of  an  unusual  but  not  altogether 
unprecedented  freshet  In  Dan  river,  occur- 
ring in  March,  1912.  We  will  hereinafter 
refer  to  Mr.  Waugh  as  the  plaintiff  and  to 
the  company  now  owning  the  dam  as  the 
defendant. 

The  declaration  alleges  that,  on  the  occa- 
sion of  the  freshet  aforesaid,  the  dam  de- 
flected and  diverted  the  water  and  caused  it 
to  rush  with  great  force  and  violence  upon 
and  over  the  plaintiff's  land,  thereby  wash- 
ing away  the  soil  and  otherwise  damaging  it 
to  such  extent  as  to  utterly  destroy  its  value. 
The  contention  of  the  plaintiff  is,  not  that 
all  the  water  in  time  of  such  a  freshet 
would,  in  the  absence  of  the  dam,  have  con- 
tinued in  the  natural  bed  of  the  stream 
without  overflowing  the  land,  but  is,  as  stat- 
ed in  the  brief  of  plaintifTs  counsel,  that  the 
dam,  by  reason  of  'its  shape  combined  with 
the  other  structures,  caused  the  water  to  be 
turned  upon  the  plaintiff's  bottoms  with 
greater  volume,  weight,  and  velocity."  The 
defendant,  on  the  other  hand,  does  not  deny 
that  the  water  did  the  damage  complained 
of,  but  contends  that  the  land  had  recently 
been  plowed  and  brought  to  a  high  state  of 
cultivation,  thereby  rendering  it  more  liable 
to  damage  from  overflow ;  that  the  land  had 
always  been,  by  reason  of  its  topography, 
peculiarly  subject  to  overflow  in  time  of  high 
water;  that  trees  and  underbrush  formerly 
growing  on  the  said  land,  and  on  land  be- 
tween it  and  the  dam,  had  been  cut  and  re- 
moved by  the  plaintiff  and  by  others  not  con- 
nected with  the  defendant,  thus  depriving 


the  land  of  some  of  its  previous  protection 
against  damage  by  overflow;  that  the  fresh- 
et of  Marph,  1912,  rose  with  unusual  rapid- 
ity and  to  an  extraordinary  height;  and 
that  these  conditions,  and  not  the  defend- 
ant's dam,  caused  the  damage  to  the  land. 
The  flrst  assignment  of  error  is  to  the  ac- 
tion of  the  trial  court  in  refusing  to  allow 
the  defendant  to  Introduce  testimony  to  show 
the  effect  of  the  same  freshet  on  other  lands 
of  similar  condition  and  similar  situation  on 
the  same  stream.  Some  of  these  other  lands 
were  above  and  some  below  the  dam.  Three 
witnesses  were  offered  upon  this  point,  with 
a  view,  as  set  out  in  the  bills  of  exception: 

"First,  to  show  bv  the  effect  of  the  cnrrent  of 
the  river  upon  the  lands  at  the  same  time,  said 
lands  being  simUarly  situated  to  those  of  the 
plaintiff,  tbat  the  current  was  unusually  swift 
and  that  the  water  was  unusually  high,  and 
that  the  flood  was  unusual  and  extraordinary; 
second,  to  prove  that  low  grounds  in  a  state  of 
high  cultivation  would  be  washed  and  damaged 
by  the  water  overflowing  them;  third,  to  show 
that  land  similarly  situated  and  under  similar 
conditions  to  the  plaintiff's  but  so  distant  there- 
from that  the  structures  of  the  defendant  could 
not  be  claimed  to  have  affected  the  current  of 
the  river,  were  overflowed  by  the  same  stream, 
upon  the  same  day,  and  that  these  lands  were 
left  in  a  similar  condition." 

We  think  this  testimony  should  have  been 
admitted.  It  tended  to  support  the  defend- 
ant's theory  that  the  damage  to  the  land 
would  have  resulted  regardless  of  the  exist- 
ence of  the  dam,  and  was  clearly  admissible 
under  well  settled  rules  of  evidence. 

There  was  testimony  (whether  In  conflict 
with  plaintiff's  evidence  in  any  or  all  re- 
spects is  not  material  to  the  question  under 
consideration)  tending  to  show  that  the  topo- 
graphic condition  of  the  land  on  both  sides 
of  Dan  river  for  some  distance  above  and 
below  the  dam  was  of  the  same  general  char- 
acter, with  river  hills  or  bluffs  on  the  south 
side,  and  a  depression  or  valley,  called  by 
one  of  the  witnesses  "a  kind  of  second  bed 
of  the  river,"  on  the  north  side  between  the 
north  bank  and  the  hills  or  higher  lands  ly- 
ing off  still  further  to  the  north;  that  this 
depression  extended  through  and  embraced 
that  part  of  plaintiff's  land  which  was  most 
seriously  damaged;  that  prior  to  the  con- 
struction of  the  dam  the  water  always  ran 
down  through  this  depression  in  time  of 
freshet ;  that  previous  freshets  had  not  great- 
ly damaged  the  land  because  it  was  not  in  a 
state  of  cultivation  and  because  it  was  pro- 
tected by  timber  and  undergrowth ;  that  aft- 
er the  dam  was  built  the  plaintiff  and  others 
not  connected  with  the  defendant  had  cut 
and  removed  much  of  the  timber  and  under- 
growth on  and  above  the  plaintilTs  land, 
thus  depriving  it  of  the  protection  aforesaid ; 
that  the  plaintiff  had  put  his  land  In  such  a 
state  of  cultivation  as  to  make  it  peculiarly 
liable  to  wash;  that  he  had  cultivated  it 
without  damage  for  several  years  after  the 
erection  of  the  dam ;  and  that  the  freshet  of 
March,  1912,  came  with  unusual  rapidity  and 
rose  to  an  unusual  height    This  is  only  a 
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partial  redtal  of  the  evlclence  which  tended 
to  support  the  defendant's  theory,  but  it  is 
sufficient  to  show  the  relevan<*y  of  the  evi- 
dence which  the  court  excluded.  The  whole 
case  turned  upon  the  effect  of  the  dam  on 
the  water  that  swept  down  the  river  in  the 
freshet  of  March,  1912.  Having  produced  to 
the  Jury  evidence  of  the  tendency  above  re* 
cited,  defendant  was  offering,  in  further  sup- 
port of  its  theory,  to  show  that  other  land 
similarly  situated,  except  as  to  the  dam,  and 
in  similar  condition,  on  the  same  stream, 
was  similarly  affected  on  the  same  day  by 
the  same  freshet  This  evidence  was  com- 
petent and  material  and  should  have  been 
admitted.  As  will  appear  later,  the  similar- 
ity of  situation  and  condition  wajs  sufficient- 
ly averred  when  the  evidence  was  offered. 

The  general  rule  governing  the  admissi- 
bility of  evidence  of  the  charactw  here  under 
consideration  la  thus  stated  by  Prof.  Wig- 
more: 

"Hie  general  logical  requirement  is,  then,  that 
when  a  thing's  capacity  or  tendency  to  produce 
an  effect  of  a  given  sort  is  to  be  evidenced  by 
instances  of  the  same  effect  found  attending  the 
same  thing  elsewhere,  these  other  instances  have 
probative  value— 4.  e.,  are  relevant— to  show 
such  a  tendency  or  capacity  only  it  the  condi- 
tions or  circumstances  in  the  other  instances 
are  similar  to  those  in  the  case  in  hand. 

"But  this  similarity  need  not  be  precise  in 
every  detaiL  It  need  include  only  those  circum- 
stances or  conditions  wUch  xnight  conceivably 
have  some  influence  in  affecting  the  result  in 
question.  ^  *  *  The  similarity  that  is  re- 
quired is,  in  short,  a  similarity  in  essential  cir- 
cumstances, or,  as  it  is  usuall]^  expressed,  a  sub- 
stantial similarity,  L  e.,  a  similarity  in  such  cir^ 
cnmstances  or  conditions  as  might  supposably 
affect  the  result  in  ouestion."  1  Wigmore  on 
Evidence,  f  442,  p.  522. 

The  same  rule  la  stated  Id  Jones  on  SM- 

dence,  as  follows: 

"When  the  evidence  is  capable  of  being  pre- 
sented as  tending  to  prove  the  claim  of  the  par- 
ty, it  does  not  belong  to  the  collateral  class  and 
should  be  received.  When'  the  issue  was  raised 
whether  a  given  effect  has  been  produced  or  can 
be  produced  by  the  cause  aUeged,  the  courts 
have  frequently  admitted  evidence  apparently 
collateral  when  the  facts  presented  such  points 
of  similarity  as  to  afford  reasonable  data  for 
the  conclusion;  for  example,  evidence  has  been 
received  that  other  property  than  that  in  ques- 
tion, similarly  situated  and  not  too  remote,  has 
been  damaged  by  the  escape  of  smoke,  or  gas, 
or  dust,  or  by  the  flow  or  water,  or  by  other 
causes  where  the  circumstances  are  such  as  tend 
to  show  that  the  same  cause  has  or  has  not  pro- 
duced a  similar  result  in  the  case  on  trial.  1 
Jones,  Ck>m.  on  Ev.  f  164,  p.  831. 

In  the  case  of  Evans  v.  Keystone  Gas  Co., 
148  N.  Y.  112,  42  N.  E.  613,  30  L.  B.  A.  651, 
51  Am.  St  Rep.  681,  the  plaintiff  sought  to 
recover  damages  alleged  to  have  been  done 
to  his  shade  trees  by  the  leakage  of  gas  from 
the  mains  of  the  defendant,  and  was  permit- 
ted at  the  trial  to  testify  as  to  the  condition 
of  trees  on  the  street  beyond  his  place  after 
the  construction  of  the  gas  line.  The  appel- 
late court,  in  reviewing  the  action  of  the 
trial  court,  said: 

*'We  have  no  doubt  of  the  admissibility  of  the 
evidence.  The  issue  turned  upon. the  question 
•f  whether  the  escaping  gas  would  account  for 


the  injury  to  the  plaintiff's  trees,  and  any  eri- 
dence  showing  or  tending  to  show  that  trees  in 
the  immediate  vicinity  were  similarly  and  si- 
multaneously affected  was  competent" 

See,  also,  Taylor  v.  Baltimore  ft  Ohio  Rail- 
road Co.,  33  W.  Va.  39,  10  8.  E.  29,  34; 
Shores  v.  Southern  Ry.  Ca,  72  S.  Gl  244,  51 
S.  E.  700,  702. 

The  case  on  trial  was  one  In  which  tbe  is- 
sue had  to  be  determined,  to  some  extent, 
from  circumstances  and  Inferences.  The 
clear  weight  of  the  evidence.  If  not  the  whole 
of  it  was  to  the  effect  that  the  water  during 
the  freshet  of  March,  1912,  would  have  cov- 
ered the  plaintiff's  land  If  there  had  been  no 
dam  there.  Was  the  effect  on  the  land  differ- 
ent from  what  It  would  have  been  without 
the  dam?  nils  was  the  real  issuer  The  de- 
fendant claimed  that  the  effect  would  have 
been  the  same  In  the  absence  of  the  dam. 
This  was  its  defense.  In  the  nature  of  the 
case,  direct  evidence  alone  could  neither  es- 
tablish the  plaintiff's  claim  on  the  one  hand, 
nor  rebut  It  on  the  other.  The  case  In  this 
respect  Is  one  of  which  It  may  well  be  said, 
as  Mr.  Justice  Shlras  said  In  Holmes  ▼.  Odd- 
smith,  147  U.  S.  150,  IB  Sup.  Gt  288,  37  Ll 
Ed.  118: 

"Where  direct  evidence  of  the  fact  Is  want- 
ing, the  more  the  jury  can  see  of  the  snrroond- 
ing  facts  and  circumstances  the  more  oorrect 
their  judgment  is  likely  to  be." 

In  the  first  volume  of  Jones'  Commentaries 
on  Evidence,  i  178,  p.  893,  the  author,  discuss- 
ing the  etxception  to  the  general  rule  against 
collateral  facts  as  competent  evidence,  adopts 
the  language  of  the  opinion  In  Stevenson  v. 
Stewart,  11  Pa.  307,  and  says: 

"The  competency  of  a  collateral  fact  to  be 
used  as  the  basis  of  a  legitimate  argument  is 
not  to  be  determined  by  the  conclusiveness  of 
the  inferences  it  may  afford  in  reference  to  the 
litigated  fact  It  is  enough,  if  these  may  tend, 
even  in  a  slight  degree,  to  elucidate  the  inquii7f 
or  to  assist  though  remotely,  to  a  determination 
probably  founded  in  truth.'' 

See,  also^  Orubb  v.  Burford,  98  Va.  553, 
558,  37  S.  E.  4 ;  Holmes  v.  Goldsmith,  supra. 

We  are  of  opinion  therefore  that  the  cir- 
cuit court  erred  in  excluding,  as  c<Hnplalned 
of  in  bills  of  exception  3,  4,  and  6,  the  testi- 
mony of  the  witnesses  Prichett,  Murphy,  and 
Fitzgerald. 

The  admission  of  the  evidence  now  being 
considered  would  not  be,  as  claimed  for  the 
plaintiff,  in  conflict  with,  but  entirely  con- 
sistent with,  the  ruling  of  this  court  In  E^lis 
V.  Harris,  32  Grat  (73  Va.)  688.    In  that 
case  evidence  to  show  the  effect  of  backwater 
from  a  dam  in  a  different  stream  and  In  a 
different  locality  from  that  Involved  In  the 
action    on    trial    Was    excluded,    upon    the 
grounds:    (1)  That  the  witness  offered  was 
not  an  expert;    and  (2)  that  the  facts  to 
which  he  proposed  to  testify  were  IrrelevaDt 
affecting,   as  Judge   Moncure   pointed  out 
"only  certain  mill  dams  and  streams  in  Al- 
bemarle, and  not  the  mill  dam  and  stream 
in  Louisa  and  Orange  Involved  In  this  case." 
In  the  present  case  the  bills  of  exception 
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show  that  one  of  the  three  witnesses  offer- 
ed by  the  defendant  qualified  as  an  expert, 
and  that  all  of  them  possessed  the  requisite 
familiarity  with  the  facts  and  conditions 
about  which  they  proposed  to  testify;  and 
these  facts  and  condiUons  affected  lands  in 
the  same  general  locality,  on  the  same 
stream,  of  similar  situation,  and  In  similar 
condition,  and  they  pertained  to  the  effect 
upon  those  lands  of  the  same  freshet  In 
which  the  plaintiff's  lands  were  damaged. 

Undoubtedly  the  discretion  of  the  trial 
court  is  entitled  to  much  consideration  when 
evidence  of  collateral  occurrences  has  been 
excluded  on  the  ground  that  it  Is  lacking  in 
the  elements  of  substantial  similarity>  or 
that  its  introduction  would  lead  to  distinctly 
<!ollateral  issues.  1  Jones  on  Bvidence,  i 
164 ;  1  Wigmore  on  Evidence,  §  444.  In  the 
present  case,  however,  the  trial  court  did 
not  exclude  the  evidence  on  these  grounds, 
but  in  effect  decided  against  the  general  ad- 
missibility of  this  class  of  evidence,  cutting 
the  defendant  off  entirely  and  declining  to 
allow  it  to  introduce  any  proof  on  this  line, 
regardless  of  the  question  of  similarity  in  the 
condition  and  situation  of  the  land.  This  we 
think  was  reviewable  error.  See  1  Wig- 
more  on  Ev.  i  16. 

Ck>unael  for  the  plaintiff  insist  that  no  evi- 
dence was  offered  and  no  assurance  given 
that   th^  physical   conditions   affecting  ^  the 
Waugh  land  and  the  other  lands  in  question 
were  the  same.    It  may  be  conceded  that  the 
foundation  for  the  testimony  under  discus- 
sion, and  the  avowals  as  to  what  the  defend- 
ant expected  to  show  by  it,  would  not  appear 
to  an  entirely  satisfactory  degree  if  we  were 
oonflned  to  the  report  of  the  evidence  in  de- 
fendant's bill  of  exceptions  No.  6  (taken  to 
save  a  different  point),  which  purports  to  set 
forth  all  of  the  evidence  actually  taken ;  but 
there  are  three  other  bills  of  exceptions,  tak- 
en for  the  specific  purpose,  distinctly  dealing 
with  the  testimony  which  was  excluded,  and 
In  these  bills  of  exception  the  court  certifies 
tbe  exact  purposes  for  which  the  evidence 
ipvas  offered.    Upon  the  whole  record,  there 
can  be  no  doubt  that  the  defendant  was 
proposing  to  show  by  this  testimony  the  ef- 
fect of  the  freshet  of  March,  1912,  upon  lands 
situated  and  conditioned  in  all  substantial 
respects  like  the  plaintiff's  land,  and  that 
tbe  trial  court  so  understood  it 

A  further  very  insistent  and  rather  novel 
contention  on  the  part  of  the  plaintiff  is  that, 
'even  if  the  defendant  had  explicitly  offered 
to  show  that  the  physical  conditions  affecting 
tbe  Waugh  land  and  the  other  lands  to  which 
tbe  proposed  testimony  referred  were  the 
same,  it  would  have  been  Impossible  for  de- 
fendant to  make  the  offer  good  and  prove 
tliat  they  were  the  same,  because  "the  very 
tilings  complained  of  as  causing  the  injury 
"Were  absent  in  one  case  and  present  In  the 
other."    The  statement  of  this  contention  car- 


ries its  own  refutation  and  at  the  same  time 
emphasizes  the  materiality  of  the  evidence 
which  was  rejected.  The  effect  of  the  dam 
was  the  exact  point  at  issue,  and  its  absence 
in  the  one  case  and  its  presence  in  the  other, 
with  all  other  conditions  and  results  the 
same,  was  the  precise  circumstance  that  gave 
the  proposed  testimony  its  probative  value. 

Two  other  grounds  of  error  were  assigned, 
namely,  misdirection  of  the  court  to  the  jury, 
and  refusal  to  set  aside  the  verdict  as  con- 
trary to  the  law  and  the  evidence ;  but  these 
assignments  do  not  call  for  any  extended  dis- 
cussion. It  is  sufficient  to  say  that  the  in- 
structions in  question  dealt  with  familiar  and 
well-settled  principles,  and  were,  we  think, 
correct  If  upon  another  trial  the  evidence 
should  be  substantially  the  same  as  on  the 
former  and  should  als6  Embrace  the  testi- 
mony formerly  excluded  and  dealt  with  in 
this  opinion,  the  Instructions  as  given  by  the 
court  on  the  former  trial  will  fairly  submit 
the  case  to  the  Jury.  As  the  ease  must  go 
back  for  another  trial,  we  do  not  express  any 
opinion  here  as  to  the  weight  or  sufficiency 
of  the  evidence  aa  it  appears  in  the  record 
now  before  us. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  triaL 

Reversed. 


017  Vft.  StS) 
LUOY  et  al.  v.  KELLY. 

(Supreme  C6urt  of  Appeals  of  Virginia*    March 

11,  1916.) 

1.  Fabtitior  <0=3»7^-7Obdbb  of  Sals— DnxB- 
MiNATioN  or  Interests  of  Pabtixs. 

Where,  in  a  suit  for  partition  of  real  es- 
tate, one  half  of  which  bad  been  devised  to  tes- 
tator's widow  in  fee  and  the  other  half  for  life, 
with  remainder  to  his  heirs  at  law,  all  the  par- 
ties in  interest  were  present,  an  oraer  directing 
a  sale  was  not  objectionable  as  premature  be- 
cause the  shares  of  each  of  tbe  parties  had  not 
bwsa  ascertained :  there  being  no  dispute  as  to 
the  interests  of  tne  parties. 

[Eid.   Note.— For  other  cases,  see  Partition, 
Gent.  Dig.  H  196-208;  Dec.  Dig.  <8ss>78.1 

2.  PABTrnoN  ^s»79— RJSPOBT  of  Coxmission- 

BB&-OBDBB   OF  OOVBT. 

A  report  of  commissioners  in  partition  that 
after  an  examination  they  fixed  the  value  of  one 
tract  at  a  specified  sum  and  the  value  of  an- 
other tract  at  another  sum,  and  that  the  first 
tract  should  be  assigned  to  a  party,  and  that 
the  other  tract  should  be  sold  and  a  specified 
sum  paid  to  the  party  as  her  share^  conformed 
to  the  decree  appoiuting  the  commissioners  to 
proceed  to  go  on  the  lands  and  divide  the  tracts 
having  regard  to  quality  and  quantity  and  as- 
sign a  part  to  the  party,  and  if  a  division  was 
impracticable,  to  report  the  facts  and  the  value 
of  each  tract. 

[Bd.   Note.— For  other  cases,  see  Partition, 
Gent.  Dig.  §f  224,  225 ;  Dec.  IHg.  <d=s>79.] 

3.  PABTmoN  ^=3>79— Bjbfobt  of  Goxmission- 

BBS— ^ALB. 

A  report  of  commissioners  in  partition,  ad- 
yinnx  a  sale  on  the  ground  that  a  partition  can- 
not be  had  for  reasons  stated,  must,  in  the 
absence  of  evidence  to  the  contrary,  be  taken 


or  other  caiM  mo  Mm«  topio  and  KBT-NUICBBR  in  all  Koy-Numberod  Digests  and  Indexes 


S62 


84  SOUTHEASTERN  REPORTER 


(Vt. 


as  sustaining  their  conclusion,  so  that  the  court 
may  confirm  the  report  and  dMer  a  sale. 

[Bd.  Note.— For  other  cases,  see  Partition, 
Gent.  Dig.  |§  224,  225 ;  Dec.  Dig.  «s>79.J  * 

4.  Partition  ^s»111  —  Sals  ^  Pabtitioit  in 
Kind. 

The  court,  in  partition  of  two  tracts  of 
land,  may  award  a  tract  to  a  party  and  order  a 
sale  of  the  other  tract  and  give  the  party  a  part 
of  the  price  to  make  up  any  inequality  result- 
ing to  her  in  partition  in  kind. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §§  401-418;    Dec.  Dig.  €=>111.] 

5.  Partition  ^s»12^  Persons  Entitled  to 
Su». 

Under  Code  1904,  f  2568^  providing  that 
any  person  who  before  partition  or  sale  was 
lessee  shall  hold  the  same  of  him  to  whom  the 
land  is  allotted  or  sold  under  the  lease,  an  own- 
er of  the  fee  of  an  undivided  half  interest  and 
of  the  other  half  for  life  with  remainder  to  third 
persons  may.  notwithstanding  a  lease  for  a 
term,  maintain  partition. 

r£d.  Note.— For  other  cases,  see  Partition, 
Cent  D^.  §§  38-51;   Dec.  Dig.  <9=»12.] 

6.  Partition  «=»32  —  Persons  Entitled  to 
Sub. 

Where  testator  gave  to  his  wife  half  of  his 
property  in  fee  and  the  other  half  for  life,  with 
remainder  to  his  heirs,  the  wife  could  maintain 
partition. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §f  83-86 ;   Dec.  Dig.  «=s»32.] 

7.  Partition  ^=»74— Rights  o*  iNPANTa 

In  partition  suit,  the  rights  of  infants  and 
adults  are  governed  by  like  principles. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §  209 ;   Dec.  Dig.  <S=»74.] 

8.  Partition  ^=»111— Sale— Disposition  op 
Proceeds. 

Where  in  partition  commissioners  fixed  the 
value  of  a  tract  which  should  be  sold,  but  which 
was  sold  for  a  less  sum,  the  court  must  appor- 
tion the  loss  between  the  parties  entitled  to 
the  proceeds  in  the  proportion  of  their  inter- 
ests. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  f§  401-418;    Dec.  Dig.  «=»111.] 

Appeal  from  Circuit  Court,  Bnmswlck 
County. 

Suit  by  Indiana  M.  Kelly  against  J.  H. 
Lucy  and  others,  for  partition.  From  a  de- 
cree granting  relief,  defendants  appeaL  Af> 
firmed. 

Buford,  Lewis  &  Peterson,  of  Lawrence- 
ville,  for  appellants.  TumbuU  ft  Tumbull, 
of  Lawrencevllle,  for  appellee. 

KELLT,  J.  The  will  of  John  S.  Kelly  gave 
to  his  wife,  Indiana  M.  Kelly,  one  half  of 
all  his  real  and  personal  estate,  "as  ber  ab- 
solute property,"  and  the  other  half  for  and 
during  her  natnral  life,  with  remainder  to 
his  heirs  and  distributees  in  accordance  with 
the  provisions  of  the  statute  of  descents  and 
distributions.  The  real  estate  consisted  of 
two  separate  tracts,  one  known  as  the  home 
tract,  estimated  to  contain  345  acres,  and  the 
other  known  as  the  Vaden  tract,  estimated 
to  contain  481  acres. 

This  suit,  which  was  brought  by  the  widow 
against  the  heirs  of  John  S.  Kelly,  involves, 
so  far  as  we  are  concerned  with  it,  a  parti- 


tion of  the  aforesaid  lands.  The  bin  prays 
for  partition  In  kind,  if  the  lands  be  suscep- 
tible of  that  sort  of  partition,  and,  if  not, 
then  for  a  sale  and  proper  division  and  dis- 
position of  the  proceeds. 

The  decrees  complained  of  resulted  in  an 
assignment  of  the  home  tract  to  Mrs.  Kelly 
in  fee  a  sale  of  the  Taden  tract  and  an  al- 
lotment to  ber  of  a  part  of  the  proceeds  as 
ber  own  money  to  make  up  ber  one-half  ab- 
solute Interest  in  the  real  estate;  and  the 
decrees  contemplate  further  proceedings  not 
as  yet  had,  under  which  she  will  be  secured  a 
life  estate  or  its  equivalent  in  the  balance  of 
the  purchase  price  of  the  Vaden  tract,  with 
remainder  to  the  heirs.  The  other  facts,  so 
far  as  necessary  to  an  understanding  of  the 
questions  arising  on  this  appeal,  will  ap- 
pear as  we  proceed. 

[1]  The  first  error  assigned  is  that  the  de- 
cree in  the  cause  directing  a  sale  of  a  por- 
tion of  the  real  estate  was  premature  and 
erroneous.  The  argument  here  made  is  that 
the  shares  of  each  of  the  parties  to  the  suit 
should  have  been  ascertained  before  any  sale 
was  ordered,  and  that  a  failure  to  have  this 
done  tended  to  sacrifice  the  property  by  dis- 
couraging bids  which  the  parties  would  prob- 
ably have  made  If  they  bad  known  in  ad- 
vance what  their  interests  were.  A  number 
of  authorities  were  cited  to  support  this  con- 
tention, most  of  them,  typified  by  Cole  v. 
McRae,  6  Rand.  (27  Va.)  644,  and  Horton  v. 
Bond,  28  Grat.  (69  Va.)  815,  dealing  merely 
with  the  well-established  principle  tbat  a  sale 
is  premature  if  made  before  the  Hens  on  the 
property  to  be  sold  are  ascertained  and  the 
order  of  their  priority  established.  This  prin- 
ciple is  not  involved  in  the  present  case.  The 
will  fixed  the  interests  of  t^e  partlea,  namely, 
one  half  in  fee  to  the  widow  and  the  other 
half  to  her  for  life,  with  the  remainder  to 
the  heirs  according  to  the  statute  of  descents. 
The  bill  sets  out  in  full  the  names  of  all  the 
heirs  and  makes  them  parties  defendant 
There  is  no  dispute  as  to  the  title  or  the  in- 
terest of  any  party  to  the  suit  Hence  it  is 
clear  tbat  the  case  of  Stevens  v.  McCormick, 
00  Va.  735,  19  S.  E.  742,  so  strongly  reUed 
upon  by  counsel  for  appellants,  which  holds 
that  a  sale  for  partition  is  premature  if  made 
before  the  parties  know  bow  they  stand  with 
reference  to  the  estate,  has  no  application 
here.  In  that  case  there  was  a  dispute  as  to 
the  interests  of  the  parties  which  the  lower 
court  reserved,  and,  with  that  qbestion  open, 
ordered  a  sale,  which  was  held  to  be  error. 
The  distinction  between  the  two  cases  is 
manifest 

[2]  The  second  and  fourth  assignments  of 
error  may  be  considered  together.  They  em- 
body, in  substance,  three  propositions:  First, 
that  the  report  does  not  properly  respond  to 
the  directions  of  the  decree  of  reference: 
second,  that  from  the  record  it  does  not  sat^ 
isfactorily  appear  that  both  tracts  may  poC 
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be  partitloDed  as  a  whole  and  divided  in 
kind;  and,  third,  that  the  assignment  to 
,  Mrs.  Kelly  of  the  home  tracft,  and  a  sale  of 
the  Vaden  tract  and  i)ayment  of  part  of  the 
proceeds  to  her,  Is  a  violation  of  the  provi- 
sions of  section  2564  of  the  Code,  as  that 
section  Is  construed  by  this  court  In  'Jackson 
v.  Jackson,  110  Va.  393,  69  S.  B.  721. 

Neither  of  these  propositions  can  be  sus- 
tained. 

The  pertinent  directions  of  the  decree  ap- 
pointing the  commissioners  were: 

"That  the  commissioners  do  proceed  to  go 
upon  the  lands,  taking  with  them  a  competent 
surveyor  if  necessary,  and  lay  off  and  divide  the 
said  two  tracts  of  land,  having  regard  to  quality 
and  quantity,  and  assign  one  half  thereof  to 
Indiana  M.  Kelly,  to  be  held  in  fee  simple,  and 
the  other  half  to  ner  to  be  held  by  her  for  life : 
but  if  the  said  commissioners  should  find  it  im- 
practicable to  so  divide  the  said  land  and  should 
be  of  the  opinion  that  the  Interest  of  all  par- 
ties would  be  more  promoted  by  a  sale,  they 
are  to  report  the  ^cts  upon  which  their  opin- 
ion is  based  to  the  court  and  also  what,  in  their 
opinion,  is  the  fee-simple  value  of  each  of  said 
tracts.*' 

[3]  In  response  to  this  decree  the  oommis- 
sioners  reported  that,  after  a  careful  exam- 
ination of  the  lands  they  fixed  the  value  of 
the  home  tract  at  $4,312.50,  and  of  the  Vaden 
tract  at  |9,620,  a  total  of  $13,932.50;  that, 
therefore,  they  were  required  by  the  decree 
to  astiigu  Mrs.  Kelly  in  fee  simple  land  of 
the  value  of  $6,966.25;  that  they  assigned 
the  home  tract,  valued  as  above,  to  Mrs.  Kel- 
ly, leaving  her  entitled  to  land  of  the  value 
of  $2,668.75  from  the  Vaden  tract ;  that  they 
undertook  to  assign  the  same  to  her,  but 
came  to  the  conclusion  that  this  oonld  not 
be  done  with  justice  to  her  and  to  the  other 
parties  Interested,  and  therefore  reported 
that  it  was  best  for  all  parties  to  sell  the 
Vaden  tract,  pay  Mrs.  Kelly  $2,653.75  out  of 
the  proceeds,  and  invest  the  residue  for  her 
benefit  for  life.  The  report  then  proceeds 
to  enumerate  the  reasons,  based  upon  facts 
stated  by  them,  which  led  the  commissioners 
to  their  conclusions.  These  reasons  or  re- 
I)orted  facts  need  not  be  repeated  here.  It 
may  be  conceded  that  they  are  not  entirely 
convincing  in  the  absence  of  any  actual  knowl- 
edge of  the  lands;  but,  supplemented  by  the 
actual  view  and  examination  on  the  part  of 
the  commissioners  who  were  the  representa- 
tives of  the  court,  they  must.  In  the  absence 
of  evidence  to  the  contrary,  be  taken  as  sus- 
taining the  conclusions  reached  in  the  re- 
port. This  report  was  filed  on  October  28, 
1913,  and  not  confirmed  until  March  3,  1914 ; 
but  the  appellants  did  not  offer  any  proof 
whatever  to  negative  the  findings  of  the  com- 
missioners, or  to  support  the  assertion  that 
partition  could  be  made  In  kind.  The  court 
followed  the  usual  practice  in  partition  suits ; 
the  report  of  the  commissioners  was,  in  all 
substantial  respects,  a  compliance  with  the 
decree,  and  its  findings,  especially  in  the  ab- 
sence of  evidence  to  the  contrary,  must  be 
sustained.    See  McClanahan  v.  Hockman,  96 


Va.  392,  31  S.  B.  516,  In  which  this  court 

said: 

"Nor  is  the  report  of  the  commissioners  de- 
fective for  failure  to  place  a  valuation  in  money 
upon  the  lands,  or  any  portion  of  them:  nor 
will  the  court  presume  that  partition  of  tne  re- 
spective tracts  could  have  been  made  separately, 
but,  in  the  absence  of  evidence  to  the  contrary 
will  presume  that  the  conclusions  reached  by 
the  commissioners,  and  by  them  reported  to  the 
courtj  are  true,  and  sufficient  to  warrant  a  de- 
cree m  accordance  with  them." 

[4]  Nor  do  we  think  the  report  and  decree 
confirming  the  same  are  in  conflict  with  the 
decision  in  Jackson  v.  Jackson,  supra.  The 
estates  of  the  parties  and  the  action  of  the 
trial  court  in  the  case  cited  were  quite  dif- 
ferent from  those  in  the  case  on  trial.  The 
case  cited  merely  held  that,  in  a  per  capita 
partition  among  members  of  a  class  springing 
from  a  common  stock,  it  would  be  violation 
of  the  statute  to  allot  a  part  and  sell  a  part 
of  the  land,  unless  the  part  allotted,  and  like- 
wise the  proceeds  of  the  part  sold,  should  be 
divided  among  all  those  entitled  to  share  In 
the  estate  partitioned.  There  la  nothing  in 
the  decision  In  that  case  which  conflicts  with 
the  principles  upon  which  the  circuit  court 
proceeded  in  the  case  here^  and  this  would 
seem  clear  from  the  more  recent  interpreta- 
tion of  the  statute  in  Dennis  v.  Dennis,  116 
Va.  619,  82  8.  E.  696. 

In  the  present  case  the  circuit  court  fol- 
lowed, in  principle  at  least,  a  comn^on  and 
long-established  practice  In  partition  suits, 
and  compensated  Mrs.  Kelly  in  money  for  an 
inequality  resulting  to  her  in  a  partition  in 
kind.  Martin  v.  Martin,  95  Va.  26,  27  S.  B. 
810;  2  Minor  on  Real  Prop.  |  963;  2  Minor's 
Inst  489. 

[6]  The  next  asslgnn^ent  of  error  Is  that: 

"The  complainant,  Indiana  M.  Kelly,  has  only 
a  reversion  of  that  portion  of  the  real  estate 
known  as  the  Vaden  tract,  and  is  therefore  in- 
competent to  maintain  a  suit  for  partition 
thereof." 

■ 

This  assignment  rests  upon  the  fact  that 
at  the  time  of  the  Institution  of  this  suit  the 
Vaden  tract  was  under  a  lease  from  Mrs.  Kel- 
ly to  one  Richard  Johnson,  dated  July  22, 
1911,  to  take  effect  January  1,  1912,  and  to 
continue  for  a  period  of  five  years.  John- 
son appears  to  have  been  in  possession,  hold- 
ing the  Vaden  tract  under  this  lease  from 
Mrs.  KeUy.  Numerous  authorities  are  cited 
to  sustain  this  contention,  but  we  do  not 
think  they  are  in  point  The  whole  subject 
of  partition  in  Virginia  is  regulated  by  stat- 
ute, and  therefore,  even  if  the  authorities 
relied  upon  to  sustain  this  assignment  would 
otherwise  be  applicable,  as  we  think  they  are 
not,  the  statute  (Code,  I  2568)  Is  conclusive 
of  this  question.    The  statute  Is  as  follows: 

"Any  person  who,  before  the  partition  or  sale, 
was  lessee  of  any  of  the  lands  divided  or  sold, 
^ball  hold  the  same  of  him  to  whom  such  land 
is  allotted  or  sold  on  the  same  terms  on  which 
by  his  lease  he  held  it  before  the  partition." 

See,  also,  Phillips  v.  Dulany,  114  Va.  681, 
77  S.  E.  449 ;   Mounts  T.  Mounts,  61  W.  Va. 
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178.  56  S.  B.  358 ;  WiUard  ▼.  WiUard,  145  U. 
S.  121,  12  Sup.  Ct  818,  86  L.  Bd.  644.  The 
lease  in  qneetlon  in  no  wise  alTected  the 
rights  of  the  complainant  to  bring  the  suit 

[6]  It  is  farther  contended  that  the  decrees 
complained  of  were  erroneous  because  Mrs. 
Kelly  owns  the  fee  simple  in  a  moiety  of  the 
estate  and  a  life  estate  with  remainder  over 
in  the  other  moiety,  and  therefore  has  no 
right  to  maintain  a  suit  for  partition. 

If  this  contention  should  be  upheld,  it 
would  produce  a  result  which  could  hardly 
have  been  contemplated  by  John  S.  Kelly  in 
his  attempt  to  make  a  substantial  provision 
for  his  widow,  for  her  life  estate  in  one  moi- 
ty  would  very  seriously  hamper  her  fee- 
simple  ownership  in  the  other  moiety.  CSoun- 
sel  for  appellants  concede,  however,  that  the 
contention  here  made  by  them  is  in  conflict 
with  the  case  of  Otley  v.  McAlpine,  2  Grat 
(43  Ya.)  840,  but  insist  that  the  latter  ought 
not  to  be  regarded  as  conclusive  authority. 
Without  entering  upon  a  discussion  of  this 
question,  we  are  of  opinion  that  the  court 
did  not  err  fn  holding  that  the  dpmplainant 
was  entitled  to  maintain  the  suit  This  is 
the  settled  rule  in  Virginia.  2  Minor's  Inst 
484 ;  2  Minor's  Real  Prop.  §  958 ;  Cameal  v. 
Lynch,  91  Va.  114,  20  S.  B.  959,  50  Am.  St 
Rep.  819;  Otley  t.  McAlpine,  2  Orat  (43 
Va.)  340. 

[7]  Appellants  claim  that  the  commission- 
ers were  studious  of  the  interests  of  Mrs. 
Kelly  and  paid  small  regard  to  the  rights  of 
the  other  parties  interested.  We  tnU  to  see 
any  evidence  of  unfairness  in  the  report  of 
the  commissioners,  and  no  evidence  thereof 
is  ofTered  by  the  defendants.  In  fact,  of  the 
40  or  more  heirs  of  John  S.  Kelly  interested 
in  this  suit  only  a  small  proportion  of  them, 
both  in  number  and  interest  appear  in  the 
record  as  making  any  complaint  Of  those 
complaining  only  one  is  an  adult  the 'oth- 
ers being  infants  ^nd  defending  by  guardian 
ad  litem,  and  the  adult  defendant  appears 
to  have  precipitated  this  suit  by  a  previous 
one  which  he  brought  one  of  the  objects  of 
whidi  was  to  restrain  Mrs.  Kelly  from  cut- 
ting timber  on  either  of  the  tracts.  It  may 
be  proper  to  state  in  passing  that  in  a  par- 
tition suit  the  rights  of  infants  and  adults 
are  governed  by  like  principles.  Ldtton  v. 
Planary,  116  Va.  710,  82  S.  B.  692, 

[81  We  are  therefore  of  opinion  upon  the 
whole  case  that  there  was  no  error  in  the  de- 
crees complained  of  in  so  far  as  they  resulted 
in  the  allotment  to  Mrs.  Kelly  of  the  home 
tract  the  sale  of  the  Vaden  tract  and  the 
provision  for  making  up  her  one-half  interest 
in  fee  by  a  payment  to  her  from  the  pro- 
ceeds of  the  Vad^:i  tract  We  do  think,  how- 
ever, that  the  decree  of  May  22,  1914,  should 
be  amended  in  one  respect  The  commission- 
ers appointed  to  partition  the  land  fixed  the 
value  of  the  home  tract  at  $4,312.50,  and  of 
the  Vaden  tract  at  $9,620.    The  Vaden  tract 


actually  sold  for  $9,200,  which  was  $420  less 
than  the  estimate  made  by  the  commission- 
ers, but  the  court  nevertheless  proceeded  to 
allow  Mrs.  Kelly  the  full  amount  which  the 
commissioners  in  their  report  and  upon  their 
previous  estimate  showed  would  be  neces- 
sary to  equalize  her  in  the  partition/  We  are 
of  opinion  that  the  court  should  have  divid- 
ed this  deficiency  between  Mrs.  Kelly  and  the 
remaindermen,  and  that  therefore  the  decree 
in  her  favor  should  have  been  for  the  sum  of 
$2,443.75,  and  we  will  accordingly  amend  the 
decree  in  this  respect  and  as  thus  amended 
it  will  be  afiSrmed* 
Affirmed. 

at?  Va.  MS) 

CURTIS  V.  HIDBN  et  aL 

(Supreme  <Ik>urt  of  Appeals  of  Virginia.    March 

11,  1915.) 

1.  CtJBTEST  ^=»12— Sai«   Undbe  Obdbr   or 
CJouBi*— Stttficiewcy  of  Bill. 

A  bill  by  one  who  had  purchased  the  life 
estate  of  a  tenant  by  curtesy  in  a  certain  tract 
of  land,  which  alleged  that  the  land  was  valu- 
able chiefly  for  its  timber,  most  of  which  was 
of  a  proper  size  then  to  be  cut  and  would  di- 
minish in  value  if  not  cut  that  it  should  be 
given  proper  care  and  the  smaller  trees  cat 
therefrom  so  as  to  five  the  others  a  chance  to 
grow^  that  the  income  from  the  land  was  not 
sufficient  to  pay  the  taxes,  and  that  the  remain- 
dermen were  amply  able  to  protect  their  inter- 
est in  the  tract  if  sold,  by  purchasing  the  same 
at  the  sale,  does  not  show  any  equitable  ground 
for  sale  of  the  tract  by  the  court:  since  the 
complainant  voluntarily  purchased  it  knowing 
that  he  would  not  thereby  acquire  any  interest 
in  the  timber  other  than  such  as  was  neceasazy 
for  domestic  and  agricultural  purposes  connect- 
ed with  the  use  of  the  land. 

[Bd.  Note.-— For  other  cases,  see  Curtesy.  Cent 
Dig.  U  4a-e4;   Dee.  Dig.  «s»12.] 

2.  GoNSTrruTTONAL  Law  ^s^lOd,  249— Cub* 

TEST  ^E»12r-^ALB  UnDEB  ObDBB  OV  OOUBP— 

Statutes— CoNsnruTiONALiTT. 

Pollard's  Code,  |  2436iE^  providing  that 
when  real  estate  is  held  by  a  party  as  tenant 
by  eurtesy  or  in  dower,  whether  the  remainder 
be  vested  or  contingent  and  whether  the  re- 
maindermen be  infants  or  adults,  the  court  can 
decree  a  sale  of  the  real  estate  and  invest  the 
proceeds  if  the  bin  of  the  tenant  by  curtesy  or 
dower  shall  set  forth  facts  which,  in  his  or  her 
opinion,  would  justify  the  sale,  and  the  court 
shall  be  of  the  opinion  that  the  interest  of  all 
parties  will  be  promoted  thereby,  if  construed  to 
confer  utKm  the  tenant  by  curtesy  or  in  dower 
the  right  to  demand  a  sale  of  the  real  estate 
where  all  the  parties  are  sui  juris  and  the  es- 
tate is  vested,  is  unconstitutional,  as  an  unwar- 
ranted interference  with  the  rights  of  property^ 
and  as  denying  the  equal  protection  of  the  laws. 

[Hid.  Note.— For  other  cases,  see  Constitution- 


Appeal  from  Circuit  C^urt  Warwick 
County. 

Suit  by  Simon  R.  Curtis  against  P.  W. 
Hlden  and  another  for  the  sale  of  certain 
property  in  which  complainant  owned  a  life 
estate  by  curtesy,  and  the  defendants  the  re- 
mainder. Decree  for  the  defendants  on  de- 
murrer, and  plaintifT  appeals.    Affirmed. 
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Lett  &  Mascde^  of  Newport  News,  and  O.  D. 
Batchelor,  of  New  York  City,  for  appellant 
S.  O.  Bland,  of  Newport  News,  and  J.  O. 
Hlden,  of  Colpeper,  for  appellees. 

KEITH,  P.    The  appellant,  Curtis,  filed  bis 
bill  In  the  circuit  conrt  of  Warwick  connty, 
in  which  he  shows  that  Mrs.  Virginia   R. 
Ohewnlng,  in  her  lifetime,  was  seised  in  f^ 
of  certain  tracts  of  land,  containing  by  esti- 
mate 215  acres;    that  she  had  been  twice 
married,  and  by  her  second  husband,  who 
snrvlyed  her,  she  had  one  child,  which  is  still 
living;  that  by  her  will  she  devised  the  land 
to  the  children  of  her  first  marriage,  subject 
to  the  life  estate  by  curtesy  of  her  surviving 
husband,  H.  M.  Chewning ;  that  the  complain- 
ant,  Curtis,   by  deed  dated  June  2,   1902, 
bought  of  Chewning  his  life  e8tat0  in  said 
tracts  of  land,  and  has  been,  and  now  is,  in 
possession  of  them ;  that  by  deed  dated  July 
1,  1910,  the  devisees  under  the  will  of  Vir- 
ginia R.  Chewning  conveyed  their  interest  in 
remainder  to  R.  B.  Richardson  and  P.  W. 
Hiden ;  that  Chewning,  whose  grantee  is  en- 
titled to  the  possession  and  usufruct  of  the 
land  during  his  lifetime,  Is  now  55  years  old, 
and  his  expectancy  is  therefore  17  years ;   that 
all  the  land  of  which  he  is  life  tenant,  except 
about  15  acres,  is  grown  up  in  timber,  mostly 
old  field  pines,  ranging  from  saplings  to  trees 
of  from  12  to  20  inches  in  diameter ;  that  this 
timber  constitutes  the  chief  value  of  the  land ; 
that  the  timber  is  peculiarly  valuable  for  pil- 
ing, and  is  now  of  proper  size  and  ready  to 
be  cut  as  swrii;    that  it  will  depreciate  in 
value  if  allowed  to  stand  and  grow  during 
the  expectancy  of  Chewning,  when  it  will  be 
above  the  proper  size  for  piling;    that  the 
smaller  trees  retard  the  growth  of  the  timber 
where  they  are  too  thick,  and  should  be  thin- 
ned out,  and  those  cut  down  sold  for  cord- 
wood;   that  the  growing  timber  needs  scien- 
tific coUivation  and  modem  methods  of  for- 
estry applied  to  it,  which  can  best  be  done 
by  one  owning  the  fee-simple  estate  in  pos- 
session ;  that  piling  of  the  character  of  that 
mowing  upon  these  lands  is  now  in  great  de- 
mand along  the  seaboard,   and   will  bring 
more  if  sold  now  than  later  on;   that  by  a 
sale  now  the  Interests  of  all  parties  will  be 
promoted.     The  plaintiff  further  represents 
that,  although  he  has  been  in  possession  of 
the  property  for  over  11  years,  and  keeping 
and  preserving  the  same  from  trespass  or 
depredation  by  others,  and  has  neither  cut, 
nor  permitted  to  be  cut,  any  timber  thereon, 
and  has  paid  the  taxes  thereon,  the  only  rent- 
al or  other  Income  which  he  has  been  able 
to  derive  therefrom  is  from  |6  to  $12  per  an- 
num for  the  small  piece  of  cleared  land, 
which  amount  is  less  than  one-fourth  of  what 
tbe  taxes  amount  to;    that  the  taxes  have 
been  largely  increased  by  reason  of  the  in- 
creased value  of  the  timber,  and  is  now  a 
burden  which  complainant  is  compelled  to 
bear,  without  sufilclent  revenue  therefrom  to 
pay   the  same.     The   complainant  further 


avers  that  the  remaindermen,  Hiden  and 
Richardson,  are  both  engaged  in  the  pile, 
wood,  and  lumber  business,  and  are  men  of 
large  means,  and,  if  the  said  property  should 
be  sold,  they  are  amply  able  to  purchajse  it, 
and  in  fact  their  interests  will  be  promoted 
by  owning  it,  so  as  to  be  able  to  cut  and  mar- 
ket the  timber  to  the  best  advantage;  that 
if,  on  the  other  hand,  it  brings  more  than 
they  are  willing  to  pay,  they,  as  such  remain- 
dermen, will  get  the  benefit  thereof.  Where- 
fore, the  premises  considered,  the  complain- 
ant, being  remediless  save  in  a  court  of 
equity,  to  which  Jurisdiction  over  this  subject- 
matter  has  been  expressly  given  by  statute, 
files  this  bill  of  complaint,  and  prays  that 
the  said  P.  W.  Hiden  and  R.  BL  Richardson 
may  be  made  parties  defendant  thereto,  and 
required  to  answer  the  same,  and  that  all 
further  and  general  relief  may  be  granted  as 
the  nature  of  his  case  may  require. 

To  this  bill  the  defendants,  Hiden  and 
Richardson,  filed  their  demurrer,  which  the 
circuit  court  sustained,  and  dismissed  the  bill, 
and  the  case  Is  before  us  upon  an  appeal 
awarded  by  one  of  the  Judges  of  this  conrt 

The  only  ground  of  demurrer  which  we 
shall  consider  is: 

**Tbat  the  act  under  which  these  proceedings 
are  sought  to  be  had,  to  wit,  section  24S6a,  Pol- 
lard's Code  of  Virginia  1904,  in  so  far  as  it 
seeks  to  authorise  the  sale  of  lands,  the  re- 
mainder in  which  belongs  to  adults  under  no 
disabilities,  without  the  consent  of  such  adults, 
is  unconstitutional  and  void." 

We  shall  not  consider  the  power  of  the 
courts  to  sell  lands  h^d  by  Joint  tenants, 
tenants  in  common,  or  coparceners,  for  the 
purpose  of  partition,  where  partition  in 
kind  cannot  be  had,  nor  the  power  of  courts 
to  sell  lands  held  in  trust,  nor  of  the  state^ 
as  parens  patriae,  to  authorize  the  sale  of 
contingent  remainders.  We  shall  confine 
ourselves  to  the  precise  question  presented 
by  the  bill  of  a  plaintiff  owning  a  life  estate 
coming  into  court  and  asking  the  sale  of  the 
estate  held  in  remainder,  where  neither  plain- 
tiff nor  defendants  is  under  any  disability 
whatsoever,  where  there  is  no  obscurity  or 
difficulty  as  to  the  title,  but  a  naked  case  of 
an  absolute  legal  title  to  the  life  estate  in 
the  plaintiff  and  a  vested  remainder  in  fee 
in  the  defendants,  who  are  sui  Juris,  and 
are  opposed  to  the  sale. 

[1]  There  are  but  two  grounds  assigned 
in  the  bill  for  invoking  the  Jurisdiction  of  a 
court  of  equity.  The  first  is  that  the  plain- 
tiff, who  is  a  voluntary  purchaser  from  the 
tenant  by  curtesy  of  the  life  estate,  which 
he  now  holds,  has  found  the  investment  un- 
profitable. He  bought  with  his  eyes  open. 
The  property  is  to-day,  or  was  at  the  date  of 
filing  the  bill,  In  the  same  condition  in  which 
he  purchased  it  The  fact  that  he  has  made 
a  bad  bargain  constitutes  no  ground  for  the 
interposition  of  a  court 

The  contention  of  the  plaintiff  that  the 
timber  on  the  land  should  be  cut  and  sold 
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as  piling  or  cordwood,  and  that  scientific 
cultivation  of  the  timber  would  inure  to  the 
interest  of  the  defendants,  is  without  merit, 
for  the  plaintiff  has  no  interest  in  the  stand- 
ing timber,  and  cannot  use  or  enjoy  it  except 
in  the  limited  degree  permitted  by  law  to 
life  tenants  for  agricultural  and  domestic 
purposes  connected  with  the  use  of  the  prem- 
ises. **The  right  thus  Incident  to  every  es- 
tate for  life,  unless  otherwise  stipulated,  does 
not  warrant  the  selling  of  wood  or  timber 
by  the  tenant,  nor  the  commission  of  any 
needless  destruction  in  the  premises."  2  Mi- 
nor's Inst  (3d  Ed.)  100. 

[2]  There  Is  nothing  in  the  bill,  therefore, 
to  call  into  exercise  any  of  the  equitable 
sources  of  Jurisdiction  to  sell  land,  and  the 
right  of  the  appellant,  if  it  exists,  must  de- 
pend solely  upon  section  2436a  of  Pollard's 
Code,  which  provides  that: 

"When  real  estate  is  held  by  a  party  as  ten- 
ant by  the  curtesy,  or  in  dower,  whether  the 
remainder  be  vested  or  contingent,  and  whether 
the  remaindermen  be  infants  or  adults,  it  shall 
be  lawful  for  the  circuit  and  corporation  courts, 
or  such  court  having  jurisdiction  of  the  subject- 
matter,  upon  a  bill  filed  by  the  party  holding 
such  estate  by  curtesy  or  in  dower,  in  which 
bill  all  persons  directly  or  contingently  interest- 
ed shall  be  made  defendants,  to  decree  a  sale  of 
jsuch  real  estate,  or  any  part  thereof,  and  to 
invest  the  proceeds  of  sale  under  the  decree  of 
the  court  for  the  use  and  benefit  of  the  party  so 
holding  the  estate  subject  to  the  rights  of  the 
remainderman :  Provided,  however,  that  the  bill 
of  the  plaintiff  shall  set  forth  the  facts  which, 
in  his  or  her  opinion,  would  justify  the  sale  or 
the  said  real  estate,  and  shall  be  verified  by  the 
afiSdavit  of  the  party,  and  provided  the  court 
shall  be  of  opinion  that  the  interests  of  all  par- 
ties will  be  promoted  by  such  sale  and  shall  so 
certify  "in  the  decree.*' 

This  question  has  never  been  before  this 
court,  but  has  been  passed  on  by  the  courts 
of  other  states. 

In  Gossom  v.  McFerran,  79  Ky.  236,  It  was 
held  that  section  491  of  the  Civil  Code,  in  so 
far  as  it  authorized  the  sale  of  real  estate  up- 
on the  petition  of  the  life  tenant,  in  opposition 
to  the  wishes  of  the  owner  of  the  fee,  where 
the  latter  ia  not  laboring  under  the  disability 
of  Infancy,  or  of  unsound  mind,  was  uncon- 
stitutional, and  that  so  long  as  the  citizen  is 
under  no  legal  disability  to  act  for  himself 
in  the  management  of  his  property  he  is  pro- 
tected by  the  Constitution  from  interference 
on  the  part  of  the  state.  The  facts  in  that 
case  were  that  a  dowress  In  a  house  and  lot 
sold  and  conveyed  her  interest  to  another. 
The  house  was  subsequently  destroyed  by 
fire,  and  the  life  tenant,  being  unable  to  rent 
the  lot  in  its  unimproved  state,  instituted  an 
action  under  the  statute  against  those  who 
were  the  owners  of  the  fee  in  remainder, 
seeking  a  sale  and  reinvestment  under  the 
direction  of  the  court.  The  remaindermen 
objected  to  the  sale  of  their  interest  in  the 
land,  and  from  a  decree  directing  the  sale 
and  reinvestment  appealed.  The  Court  of 
Appeals  reversed  the  judgment  of  the  lower 
court  and  remanded  the  cause,  with  direc- 
tions to  dismiss  the  petition,  saying; 


"The  only  question  we  will  consider  is  wheth- 
er section  491  of  the  Civil  Code,  in  so  far  as  it 
authorizes  the  sale  of  the  property  of  an  adult. 
not  under  the  disability  of  infancy,  and  not  of 
unsound  mind,  is  unconstitutional.  After  a 
careful  consideration  and  full  investigation,  we 
have  concluded  that  ttie  section  referred  to,  and 
to  the  extent  indicated,  is  unconstitutional.  It 
operates,  in  effect,  to  take  the  property  of  one 
individual  and  transfer  it  to  another,  when  nei- 
ther is  under  such  disabili^  as  to  require  the 
guardianship  of  the  courts.  Where  any  of  the 
citizens  are  incapacitated  to  act  for  themselves, 
it  becomes  the  duty  of  the  state  to  protect  their 
interests,  and  it  is  upon  this  idea  and  for  this 
reason  tnat  jurisdiction  has  been  conferred  up- 
on the  courts  to.  sell  and  reinvest  the  proceeds 
of  property  belonging  to  such  persons  when,  in 
the  judgment  of  the  court,  it  is  to  their  interest 
The  court  acts  and  consents  for  them  because 
they  cannot  act  or  consent  for  themselves.  But 
so  long  as  the  citizen  is  under  no  legal  disabil- 
ity to  act  for  himself  in  the  management  of  his 
property  he  is  protected  by  the  Constitution 
from  interference  on  the  part  of  the  state, 
whether  that  interference  comes  directly  by  leg- 
islative act,  operating  immediately  upon  the 
Property,  or  intermediately  through  the  courts. 
*here  may  be  cases  of  tenancv  In  common,  or 
even  of  joint  tenancy,  where  the  courts  can  be 
authorized  to  sell  the  property  so  held,  and  one 
of  the  joint  tenants  or  tenants  in  common,  who 
is  sui  juris,  refuses,  without  reason,  to  sell 
♦  ♦  ♦  In  aU  such  cases,  where  sales  have 
been  sanctioned,  there  was  a  joint  ownership 
in  fee,  and  a  joint  right  of  possession — condi- 
tions not  existing  in  this  case.  In  addition  to 
these  cases,  it  has  been  held  that  when  the  in- 
terest is  not  vested,  but  contingent,  a  sale  might 
be  had  without  the  consent  of  the  contingent  re- 
mainderman." 

That  case  Is  identical  in  principle  with  the 
one  before  u&  There  is  no  Joint  ownership 
in  this  case;  there  Is  no  community  of  in- 
terest whatever.  The  appellant  ia  the  abso- 
lute owner  of  the  life  estate;  the  appellees 
are  the  absolute  owners  of  the  remainder. 
None  of  them  are  under  disability,  and  the 
life  tenant  may  sell  his  interest  whenever  he 
sees  fit,  provided  he  can  find  a  purchaser. 

In  Lantz  y.  Massie,  7  Va.  Law  Reg.  544, 
Prof.  Lile,  of  the  University  of  Virginia,  has 
an  instructive  note,  which  deals  with  the 
power  of  the  Legislature  to  authorize  the 
courts,  at  the  suit  of  a  life  tenant,  to  sell 
vested  remainders  In  real  or  personal  estate, 
whether  the  remaindermen  be  infants  or 
adults.  The  case  of  Gossom  v.  McFerran, 
supra,  is  reviewed  by  him,  along  with  oth^ 
authorities,  and  he  considers  "the  reasoning 
of  this  case  is  conclusive  of  the  Iniquity  of 
the  act,  so  far  as  it  authorizes  the  sale  of 
vested  remainders,  where  the  vested  remain- 
dermen are  adults  and  of  sound  mind." 

In  Powers  v.  Bergen,  6  N.  Y.  366,  it  Is 

held  that  the  Legislature,  except  in  cases  of 

necessity  arising  from  Infancy,  insanity,  or 

other  incompetency  of  those  in  whose  behalf 

it  acts,  has  no  power  to  authorize  by  special 

act  the  sale  of  private  property  for  other 

than  public  use,  without  the  consent  of  the 

owner,  the  court  saying: 

'*The  Legislature  can  only  exercise  such  pow- 
ers as  have  been  delegated  to  it.  ♦  ♦  *  fnie 
power  of  making  contracts  for  the  sale  and  dis- 
position of  private  property  for  individaal  own- 
ers has  not  been  delegated  to  the  Legislature, 
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or  to  others  through  or  by  any  agency  conferred 
CD  them  for  such  purpose  by  the  Legislature. 
*  ♦  *  The  fundamental  maxims  of  a  free 
government  seem  to  require  that  the  rights  of 
personal  liberty  and  private  property  should  be 
held  sacred." 

In  3  Washburn  on  Real  Properly  (2d  Bd.) 

§  6,  &  p.  53d,  it  is  said: 

"In  attempting  to  define  the  cases  in  which  a 
I^egislature  may,  by  special  act,  change  the 
ownership  of  land,  or  authorize  one  man  to 
transfer  the  interest  of  another  in  lands,  there 
are  certain  principles  which  may  be  regarded 
as^  elemental,  which  will  serve  as  tests  to  be  ap- 
plied to  the  questions  as  they  arise,  and  in  the 
first  place  the  power  to  do  this  does  not  de- 
pend upon  its  being  by  general  law  or  special 
act  In  the  first  place,  where  the  act  is  based 
upon  the  assumption  or  exercise  of  judicial 
power,  it  is  void,  since  Legislatures  are  prohib- 
ited from  the  exercise  of  such  powers.  In  the 
next  place,  a  legislative  act  cannot  authorize 
the  property  of  a  citizen  to  be  taken  ^m  him, 
through  the  instrumentality  of  a  sale,  or  other- 
wise, so  long  as  he  is  under  no  legal  disability 
to  manage  his  own  affairs,  where  the  effect  is 
not  to  convert  it  to  the  use  of  the  government, 
but  to  transfer  it  from  the  original  owner  to  a 
third  person." 

In  Ervine's  Appeal,  4  Harris  (16  Pa.)  256, 
55  Am.  Dec.  499,  the  case  was  as  follows: 
The  testator  directed  that  after  the  decease 
of  his  wife,  his  executors  should  rent  oat 
his  lands,  and  out  of  the  proceeds  his  son 
Daniel  should  be  supported ;  that  none  of  his 
real  estate  should  be  sold  during  the  Ufe  of 
his  son,  but  that  he  be  supported  out  of  the 
same;    and  further  provided  that  after  the 
death  of  his  son  Daniel,  then  his  real  estate 
should  be  sold,  and  all  his  children  receive 
share  and  share  alike.    After  the  death  of 
the  widow  an  act  was  passed,  at  the  instance 
of  Daniel,  providing,  that  on  his  application 
the  orphans*  court  should  make  an  order  ap- 
pointing a  trustee  to  make  sale  of  the  said 
real  estate,  and  to  invest  the  proceeds  under 
the  direction  of  the  court,  so  that  the  interest 
thereof  shall  secure  to  him  that  support  dur- 
ing his  natural  life  which  the  will  intended 
faim  to  receive  out  of  the  produce  of  the  said 
real  estate,  provided  that  such  sale  shall  be 
approved  by  the  court;    and  providing,  fur- 
ther, that  the  annual  interest  only  of  the 
proceeds  of  sale  be  paid  to  Daniel  or  his 
trustee,  and  the  principal  sum  be  invested, 
subject  to  all  the  provisions  of  the  will.    It 
was  held  that,  the  other  parties  in  interest 
being  of  full  age,  under  no  disability,  and  ob- 
jecting to  the  sale,  the  court  below  was  right 
in  refusing  to  direct  it;  that  the  Legislature 
does  not  possess  the  constitutional  power,  in 
such  a  case,  to  direct  a  sale  against  the  con- 
sent of  the  other  parties  in  interest  who 
"were  of  full  age  and  under  no  disability, 
'Within  the  time  during  which  the  sale  was 
forbidden  by  the  testator;   and  that  the  act 
In  this  case  was  unconstitutional  because  of 
its  repugnancy  to  that  provision  of  the  state 
Oonstitution  which  declares  that  no  person 
shall  be  deprived  of  his  life,  liberty,  or  prop- 
erty unless  by  the  Judgment  of  his  peers  or 


the  law  of  ine  land.  See  Palalretfs  Appeal, 
67  Pa.  497,  5  Am.  Rep.  450. 

In  Kneass'  Appeal,  31  Pa.  87,  it  was  held 
that  an  act  of  assembly  authorizing  execu- 
tors to  sell  the  real  estate  of  one  not  sui 
Juris,  and  to  invest  the  proceeds  upon  the 
trusts  declared  in  the  wUl  of  the  testator,  on 
giving  security  for  the  faithful  application 
of  the  fund,  is  a  constitutional  exercise  of 
legislative  power;  and  a  purchaser  will  be 
compelled  to  take  a  title  under  such  an  act 
But  the  Legislatures  have  no  power  to  au- 
thorize the  sale  of  the  property  of  parties 
sui  Juris,  and  seised  of  a  vested  estate  in  the 
premises,  against  their  consent 

In  Hegarty*s  Appeal,  75  Pa.  503,  it  is  held 
that  the  Legislature  cannot,  against  the  con- 
sent of  parties  sui  Juris,  seised  of  a  vested 
estate,  authorize  the  sale  of  their  real  estate. 
See  Gilpin  and  Wife  t.  Williams  et  al.,  26 
Ohio  St  283. 

Upon  the  whole  case,  we  are  of  opinion 
that,  if  the  statute  is  to  be  construed  as 
conferring  a  right  upon  the  life  tenant  by 
curtesy,  or  in  dower,  to  demand  and  require 
a  sale  of  the  real  estate  in  which  he  or  she 
is  interested  where  all  the  parties  are  sui 
Juris  and  the  estate  is  vested,  then  the  stat- 
ute is  unconstitutional  as  an  unwarrantable 
interference  with  rights  of  property  and  as 
denying  the  equal  protection  of  the  laws; 
that,  if  the  statute  is  to  be  regarded  as  mere- 
ly conferring  the  power  upon  the  courts  to 
order  a  sale  where  the  facts  set  forth  ''would 
Justify  the  sale  of  real  estate,**  to  follow  the 
language  of  the  statute,  then  the  bill  before 
us,  in  our  Judgment,  makes  no  such  case,  and 
sets  forth  no  facts  which  would  Justify  the 
court  in  ordering  the  sale ;  and  therefore,  in 
either  aspect,  the  Judgment  of  the  circuit 
court  sustaining  the  demurrer  to  the  bill  was 
right,  and  should  be  affirmed. 

Affirmed. 
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PILCHER  V.  PILCHEB. 

(Supreme  Court  of  Appeals  of  Virginia,    liarch 

U,  1915.) 

L  WHiLs  ^=»133  — Validity  — "Signature." 
Under  Code  1904,  S  2514.  declaring  that  no 
will  shall  be  valid  unless  it  be  in  writing  and 
signed  by  the  testator  or  by  some  other  person 
in  his  presence  hi  such  a  manner  as  to  make  it 
manifest  that  the  name  is  intended  as  a  signa- 
ture, and,  unless  it  be  wholly  written  by  the 
testator,  the  signature  shall  be  acknowledged  in 
the  presence  of  at  least  two  competent  witness- 
es wno  shall  subscribe  the  will  in  the  presence 
of  the  testator,  a  holograph  will,  intended  as 
such,  which  was  signed  only  with  the  testator's 
initials,  is  valid,  the  statute  not  describing  what 
shall  be  a  *'8dignature"  and  the  term  ordinarily 
meaning  a  sign,  stamp,*  or  mark  impressed  as 
b^  a  seal,  or  the  name  of  any  person  written  in 
his  own  hand,  signifying  that  the  writing  pre- 
ceding it  accords  with  his  own  wishes  or  inten- 
tion. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f§  342-^44;  Dec.  Dig.  <8=s>133. 

For  other  definitions^  see  Words  and  Phrases, 
First  and  Second  Series,  Sign.] 


^s»F0T  other  cases  see  same  topic  and  KBY-NUMBBB  in  all  Key-Numbered  Digests  and  Indexes 
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2.  Witnesses  ^=»193— Oompetenct--Commtj- 
NiOATioNs  Between  Husband  and  Wife. 
A  wife  ifi,  despite  Code  1004,  |  3346a,  d. 
8,  prohibiting  a  wife  from  testifying  as  to  con- 
fidential communications  by  her  husband,  com- 
petent in  a  suit  to  establish  his  will  to  testify 
as  to  statements  made  by  her  husband^  where 
they  were  made  in  the  presence  of  a  third  per- 
son. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S§  740,  741 ;  Dec.  Dig.  «s»l»3.] 

8.  Wills  «=»179— Validity. 

That  a  testator  after  preparing  one  holo- 
graph will  wrote  out  another,  which  made  the 
same  disposition  of  his  property,  but  did  not 
sign  it,  does  not  affect  the  validity  of  the  first 
Ed.  Note.— For  other  cases,  see  Wills,  Cent 
g.  SS  456,  457 ;   Dec.  Dig.  «=»179.] 

Error  to  Chancery  Court  of  Richmond. 

Proceeding  by  Mrs.  Alice  McCabe  Pilcher 
for  the  probate  of  an  instrument  as  the  will 
of  Edwin  M.  Pilcher,  deceased,  opposed  by 
John  M.  Pilcher.  The  will  was  admitted  to 
probate,  and  contestant  brings  error.  Af- 
firmed. 

I  shall  make  use  of  the  clear  and  accu- 
rate outline  of  the  occurrences  in  this  case 
found  in  the  brief  of  counsel  for  the  defoid- 
ant  in  error  as  furnishing  a  sufilclent  pres^ 
entation  of  the  material  facts.  It  Is  as  fol- 
lows: 

''Edwin  M.  Pilcher  died  in  the  city  of  Rich- 
mond, Va.,  on  the  16th  day  of  January,  1913, 
at  the  home  of  his  sister,  Mrs.  Worsham,  at  the 
age  of  46  years,  after  an  illness  of  about  six 
months,  from  an  affection  of  the  heart,  known 
as  endocarditis,  leaving  surviying  him  nis  wid- 
ow, the  appellee,  and  his  father,  the  Rev.  John 
M.  Pilcher,  his  sole  heir  at  law  and  next  of 
kin.  He  had  been  a  member  of  the  bar  of  that 
city  for  about  20  years,  and,  for  some  years  pre- 
ceding his  death,  was  a  commissioner  in  chan- 
cery of  the  chancery  court  of  the  city  of  Rich- 
mond. He  was  regarded  as  an  accurate  and 
careful  lawyer,  and  experienced  in  the  drawing 
of  legal  papers. 

"For  seven  years  prior  to  his  last  illness  he 
had  been  engaged  to  be  married  to  the  lady  who 
is  now  his  widow,  who  lived  in  Wheeling,  W. 
Va.,  but  their  marriage  had  been  postponed 
from  time  to  time  because  her  mother's  health 
was  bad.  and  she  was  tiie  only  daughter  at 
home.  Early  in  December,  1912,  when  Mr.  Pil- 
cher's  condition  had  become  very  serious,  his 
fiancee  came  to  Richmond  and  the^  decided  to 
be  married  at  once,  so  that  she  miight  remain 
with  him  and  help  nurse  him.  They  were  ac- 
cordingly married  in  his  sick  chamber  on  De- 
cember 10.  1912,  at  the  home  of  liis  sister, 
Mrs.  Worsham. 

"On  December  15,  1912.  Mrs.  Pilcher's  sister. 
Mrs.  Belle  K.  Woods,  came  to  Richmond  and 
stayed  with  Mrs.  Pilcher  for  about  a  week.  On 
December  17th  or  18th,  while  Mrs.  Woods  was 
alone  with  Mr.  Pilcher  in  his  sick  chamber,  he 
told  her  that  he  wished  to  make  his  will,  and 
requested  her  to  get  him  a  piece  of  paper  for 
that  purpose.  She  was  makmg  some  objection 
to  his  undertaking  to  write  his  will  then,  when 
Mrs.  Pilcher  entered  the  room,  took  her  seat 
beside  his  bed,  and  proceeded  to  finish  in  pencil 
a  letter  to  her  mothev,  which  she  had  already 
partly  written  in  ink.  Mr.  Pilcher  then  said 
to  bis  wife.  'I  am  going  to  make  my  will,'  and 
akked  her  for  a  piece  of  paper.  She,  too,  tried 
to  dissuade  him,  but  he  reached  over  and  took 
from  Mrs.  Pilcher  her  pencil,  her  uncompleted 
letter,  and  the  book,  or  magazine,  upon  which 
she  was  writing,  and,  resting  the  book,  or  mag- 
azine, against  his  knee  wrote  with  the  pencil. 


upon  the  back  of  the  sheet  on  which  Mrs.  Pil- 
cher  had  already  written  part  of  her  letter  m 
ink,  the  following  words : 

"  'I  give  to  my  wife,  Alice  McCabe  Pilcher. 
all  of  my  property,  real  and  personal.    E.  M.  P. 

"He  uien  tore  off  that  part  of  the  paper  on 
which  these  words  were  written  and,  holding  it 
up.  said,  'Girls,  this  is  mv  wUl.  I  have  left 
Allie  everything  I  have.'  Mrs.  Woods  comment- 
ed on  the  brevity  of  the  document,  and  he  re- 
plied, The  shorter,  the  better.'  Mrs.  Wooda 
then  commented  on  the  use  of  his  initials,  and 
he  replied :  *Why.  that  is  as  aood  a  will  as  any 
man  can  make;  tnat  will  hold  in  any  court,  al- 
most a  mark  will  go.  Belle.'  He  then  said  Uy 
Mrs.  Woods:  1  want  you  to  preserve  this. 
That  is  my  wilL  I  have  left  everything  to 
Alice.  I  want  you  to  see  that  she  takes  care  of 
it.'  Mrs.  Pilcher  then  placed  the  paper  in  a 
book  or  magazine  in  which  she  was  pressing 
some  violets,  and  Mra.  Woods  did  not  see  it 
again  until  it  was  found  in  Mr.  Pilcher's  bag  in 
February,  1914,  although  Mr.  Pilcher  within  the 
next  day  or  two  asked  her  where  the  paper  was. 

"On  Christmas  day,  1912,  a  friend  came  to  see 
Mr.  Pilcher  while  he  was  taking  his  bath,  and, 
in  hurriedly  removing  the  basin^  Mrs.  Pilcher 
knocked  ofl:  the  table  the  magazine  containing 
this  paper,  and  the  paper  fell  into  the  water. 
Mr,  rilcher  made  an  effort  to  rescue  it,  but 
Mrs.  Pilcher  picked  it  up  and,  in  the  effort  to 
dry  it,  the  writing  was  blurred.  Mrs.  PUcher 
does  not  remember  what  became  of  the  paper 
after  that,  although  she  does  remember  looking 
for  it.  She  says  that  she  did  not  see  it  again 
until  it  was  found  14  months  afterwards  under 
the  circumstances  to  be  hereinafter  narrated. 

"After  this  paper  fell  into  the  water,  although 
it  does  not  appear  exactly  when,  at  the  request 
of  Mr.  Pilcher,  Mrs.  Pilcher  brought  to  his  bed- 
side a  package  of  his  private  papers,  which  he 
had  expressed  the  wish  to  have  preserved,  and 
left  them  with  him,  and  it  was  in  that  package 
that  the  will  was  subsequently  found. 

"On  December  26.  1912,  Mr.  Pilcher  wrote  in 
pencil  a  formal  holo^aph  will,  leaving  all  of 
his  property  to  his  wife,  and  appointing  her  as 
executrix  thereof,  but  affixed  to  tliis  paper  nei- 
ther his  name  nor  initials.  On  cross-examina- 
tion, Mrs.  Pilcher  stated  that  she  knew  why  he 
wrote  this  paper,  and  that  she  did  not  think 
that  he  considered  it  as  a  will,  but  upon  objec- 
tion of  counsel  for  contestant,  she  was  not  per- 
mitted to  testify  as  to  why  it  was  written. 
This  paper  of  December  26th  was  laid  aside  by 
Mrs.  Pilcher,  and  was  found  after  Mr.  Pilcher  s 
deatii  in  the  drawer  of  the  dresser  in  her  room. 

"Mr.  Pilcher  died  on  January  16,  1913,  and 
Judge  Daniel  Grinnan,  who  was  then  a  practic- 
ing attorney  and  had,  for  many  years,  been  a 
warm  personal  friend  of  Mr.  Pilcher,  took 
charge  of,  and  undertook  for  Mrs.  Pilcher,  the 
management  of  his  affairs  and  estate,  as  she^ 
because  of  her  mental  distress  and  agitation, 
was  in  no  condition  to  do  so.  The  paper  dated 
December  26, 1912,  above  referred  to,  was  found 
in  Mrs.  Pilcher's  dresser  and  turned  over   to 


Judge  Grinnan.  The  fact  that  this  paper 
not  signed  escaped  the  attention  of  all  of  the 
family,  and  even  of  Judge  Grinnan,  who,  on 
January  23,  1913,  accompanied  Mrs.  Pilcher 
and  Mrs.  Woods  to  the  coancery  court  of  the 
dty  of  Richmond  for  the  purpose  of  having  said 
paper  admitted  to  probate  as  Mr.  Pilcher's  wllL 
Upon  reaching  the  court  the  paper  was  shown 
to  the  presiding  judge,  who  called  Judge  Grin- 
nan's  attention  to  the  absence  of  any  signatare. 
Thereupon  Judge  Grinnan  abandoned  the  Idea 
of  offering  the  paper  for  probate  and,  instead, 
immediatdy  moved  on  behalf  of  Mrs.  Piicber 
for  her  qualification  as  administratrix,  and  she 
at  once  qualified  as  such,  although  on  account 
of  a  mistake  in  her  name  in  the  bond  it  was 
necessary  for  her  to  sign  another  bond  on  Jan- 
uary 24th.  In  qualifying  as  administratrix,  the 
clerk  administered  to  her  the  formal  oath  to 
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the  eifect  that  as  far  as  she  knew  or  believed 
Mr.  Pilcher  left  no  will.  A  few  da^s  later  Mrs. 
Pilcher  returned  with  her  sister  to  her  old  home 
in  Wheeling,  W.  Va. 

''Several  weeks  thereafter,  in  the  latter  part 
of  February,  1918,  Mrs.  Pucher  was  reminded 
by  her  sister,  Mrs.  Woods,  of  the  will  executed 
by  Mr.  Pilcher  on  December  17  or  18,  1912, 
and  she  at  once  wrote  to  Judge  Grinnan  telling 
him  that  such  a  paper  had  been  drawn  by  Mr. 
Pilcher,  and  Judge  Qrinnan  replied  urging  her 
to  make  a  search  for  it,  and  to  let  him  imow  if 
she  found  it. 

"At  that  time  her  mother  was  very  ill.  requir- 
ing the  constant  attention  of  Mrs.  Pilcher,  her 
sister,  and  two  trained  nurses,  and  this  condi- 
tion remained  unaltered  until  her  mother  died 
in  October,  1913.  In  accordance,  however,  with 
Judge  Grinnan's  advice,  Mrs.  Pilcher  and  her 
sister  then  made  such  search  for  the  will  as 
their  mother's  condition  permitted,  but  without 
success. 

''After  her  mother's  death  in  October,  1918;  it 
was  determined  to  break  up  the  family  home  in 
Wheeling,  and  in  February,  1914,  while  prepare 
ing  to  move,  Mrs.  Pilcher  and  Mrs.  Woods  came 
across  a  satchel  of  Mr.  Pilcher's,  which  Mrs. 
Pilcher  had  carried  from  Richmond  after  his 
death,  and  in  which  they  found  a  bundle  of  his 
private  papers  which  he  valued  very  bighhr,  the 
same  bundle  which  Mrs.  Pilcher  had  handed  to 
him  at  his  request  some  time  after  Christmas 
day,  1912.  In  sorting  over  tiiis  bundle  of  pa- 
pers they  found  an  envdope  upon  which  was 
written  in  the  handwriting  of  Mr.  Pilcher,  but 
unsigned,  this  indorsement,  'My  will,  keep.' 
The  envelope  contained  the  paper  which  had 
been  written  by  Mr.  Pilcher  on  December  17  or 
18^  1912,  together  with  memoranda  of  certain 
personal  directions  to  Mrs.  Pilcher.  At  that 
time  Mrs.  Pilcher  had  no  reason  to  think  that 
there  would  be  any  contest  over  the  validity  of 
the  paper  as  Mr.  Pilcher's  will,  she  attached  no 
special  value  to  the  envelope,  and,  therefore^  did 
not  preserve  it. 

"Mrs.  Pilcher  at  once  showed  the  will  to  her 
father's  attorney  in  Wheeling,  who  advised  her 
to  take  it  in  person  to  Richmond.  She  was  then 
quite  sick  and  unable  to  leave  home,  but  as  soon 
as  her  physician  would  allow  her  to  travel, 
which  was  in  the  early  spring,  she  brought  the 
will  to  Richmond,  where  it  was  offered  tor  pro- 
bate on  April  10,  1914. 

"After  notice  to  the  Rev.  John  M.  Pilcher, 
the  father,  sole  heir  and  next  of  kin  of  E.  M. 
Pilcher,  deceased,  as  provided  by  law,  and  ui>- 
on  an  issue  of  devisavit  vel  non,  both  parties 
waiving  a  jury,  the  court  heard  the  evidence, 
and  admitted  the  said  paper  to  probate  as  the 
will  of  E.  M.  Pilcher  by  order  entered  on  the 
9th  day  of  June,  1914.  from  which  order  this 
appeal  has  been  taken.' 

George  Brj^an,  of  Richmond,  for  plaintiff  In 
error.  John  B.  Minor,  of  Richmond,  for  de- 
fendant in  error. 

WHITTLE,  J.  (after  stating  the  fbcts  as 
above).  Stripped  of  immaterialities,  the  dom- 
inant question  presented  by  this  record  for 
our  decision  is  the  validity  of  a  holograph 
will,  at  the  end  of  which  the  writer,  to  au- 
thenticate the  paper,  has  attached  his  UkU 
tlals  by  way  of  signature,  instead  of  his  full 
name.  At  the  outset  it  is  conceded  that  the 
precise  question  Is  of  first  Impression  in  this 
jurisdiction,  though  afllrmatlve  precedent  for 
tlie  proposition  is  not  lacking  elsewhere.  The 
circumstance  is  stressed  by  counsel  for  plain- 
tiff in  error  that  in  McBrlde  v.  McBride,  26 
Orat.  (67  Ya.)  476,  Judge  Staples,  who  de- 
livered the  opinion  of  the  court,  expressed 


doubt  whether  signing  a  holograph  wIU  with 
the  initials  of  the  testator's  name  constituted 
a  sufficient  signing.  In  that  case,  McBride  had 
caused  the  draft  of  a  will  to  be  prepared  by 
his  attorney,  with  the  terms  of  which  he  had 
expressed  his  approval,  but  postponed  Its  ex- 
ecution until  he  could  secure  two  particular 
persons  to  act  as  subscribing  witnesses.  A 
few  days  later  he  wrote  a  letter  to  his  broth- 
er in  Texas,  informing  him  of  his  domestic 
troubles,  and  assigning  reasons  for  wishing 
to  disinherit  a  certain  child.  After  directing 
his  brother  to  bum  the  letter,  he  concluded 
as  follows:  '^I.  don't  know  where  to  direct 
this  letter,  and  don't  like  much  to  send  it 
on  uncertainties,  and  will  not  sign  it    You 

know  who  it  is  from  if  you  get *'  and 

signed  the  letter,  ''J.,"  an  initial  of  his 
(christian  name*  Two  months  after  reading 
the  draft  of  the  proposed  will,  McBride  was 
accidentally  killed,  not  having  executed  the 
paper.  The  court  held  that  the  letter  was 
not  a  testamentary  paper,  either  alone  or  as 
connected  with  the  draft  of  the  wilL 

It  is  obvious  that  no  other  conclusion  could 
have  been  reached  on  those  facts.  The  pro- 
posed will  was  never  signed,  and  the  fact 
that  McBride  did  not  intend  the  initial  "J." 
as  a  signing  of  the  letter  conclusively  appears 
on  its  face.  He  directed  his  brother  to  bum 
the  letter,  and  expressly  declared  that  he 
would  not  sign  it,  and  did  not  wish  to  be 
identified 'with  the  paper  in  any  way.  The 
learned  Judge,  in  discussing  the  question  of 
signing  by  "initials,"  at  page  487  of  26  Grat, 
observes: 

"In  determining  whether  this  letter  constitutes 
a  valid  testamentary  act,  there  ii  one  other 
view  which  ought  not  to  be  omitted.  It  has 
been  held  in  England  that  a  will  is  valid  if 
signed  with  the  initials  of  the  testator's  name, 
or  even  his  mark  without  any  signature.  It 
must  be  borne  in  mind,  however,  that  under  the 
English  statute  every  will,  even  though  written 
wholly  by  the  testator,  must  be  attested  by  wit- 
nesses. When,  therefore,  in  England,  an  Initial 
is  used  only,  the  attestation  of  the  witnesses 
very  clearly  indicates  that  the  testator  designed 
that  this  form  of  signature  should  be  a  signing. 
Under  our  statute,  an  autograph  will  is  valid 
without  witnesses.  Whether  we  can  recognize 
an  initial  as  sufficient,  to  the  same  extent  as  the 
English  courts,  may  not  be  so  clear.  Upon 
that  question  we  express  no  opinion.  Its  deci- 
sion is  not  necessary  for  any  of  the  purposes 
of  this  case." 

The  dictum  of  a  lawyer  of  Judge  Staples' 
acknowledged  ability  and  learning  is  enti- 
tled to,  and  certainly  would  receive  from  this 
court,  most  respectful  consideration.  Bulf 
Judge  Staples  not  only  expressed  no  opinion 
on  the  question,  but  explicitly  declined  to  do 
so  on  the  ground  that  it  was  not  necessary 
for  any  of  the  purposes  of  that  case.  He 
does,  however,  refer  to  the  fact  that  it  is  held 
in  England  "that  a  will  is  valid  If  signed 
with  the  initials  of  a  testator's  name,  or  even 
his  mark  without  any  signature."  He  also 
calls  attention  to  the  fact  that  the  Ekigllsh 
statute  requires  attesting  witnesses  to  holo- 
graph wills  as  well  as  others,  and  makes  the 
suggestion  that  it  may  be  the  attestation  of 


670 


84  SOUTHEASTERN  REPORTER 


(Va, 


the  subscribing  witnesses  that  gives  assur- 
ance that  the  use  of  initials  was  designed  as 
a  signature.  But  the  English  cases  holding 
the  initials  of  the  testator  to  be  a  sufficient 
signature  are  not  confined  to  instances  where 
the  names  of  attesting  witnesses  are  written 
in  fun.  The  cases  go  further  and  hold  that 
the  signature  of  the  testator  by  initials  Is 
sufficient,  when  the  attesting  witnesses  also 
sign  by  initials. 

Thus,  in  Goods  of  Blewett  (1880),  5  Law 
Rep.  Prob.  Div.  p.  116,  the  court  said: 

"The  only  question  then,  is  whether  the  signa- 
ture and  subscription  by  initials  only  are  suffi- 
cient A  mark  is  sufficieiit  though  the  testa- 
tor can  write.  Baker  v.  Dening,  8  Ad.  &  E. 
94.  Initials,  if  intended  to  represent  the  name, 
must  be  equally  good.  The  language  of  the 
Lord  Chancellor  in  Hindermarsh  v.  Charlton, 
8  H.  L.  O.  160,  at  page  167,  seems  equally  ap- 
plicable to  the  testator's  signature  as  to  the 
witnesses'  subscription:  'I  will  lay  down  this 
as  my  notion  of  the  law,  that  to  make  a  valid 
subscription  of  a  witness  there  must  either  be 
the  name  or  some  mark  which  is  intended  to 
represent  the  name;'  and  Lord  Chelmsford 
says:  'The  subscription  must  mean  such  a  sig- 
nature as  is  descriptive  of  the  witness,  whether 
by  mark  or  by  initials,  or  by  writing  the  name 
in  full.' " 

So,  In  Margary  and  Layard  v.  Robinson 
(1886),  12  Law  Reports,  Prob.  Div.  p.  8, 
where  the  signature  of  the  testator  was  by 
mark  and  that  of  the  attesting  witnesses  by 
initials,  it  was  held  that  the  signature  of  the 
testator  and  the  subscription  of  the  witnesses 
were  sufficient 

Having  noticed  what  is  required  by  the 
English  statute  of  wills,  and  the  construction 
placed  upon  It  by  the  courts  of  that  country, 
let  us  turn  now  to  our  own  statute,  the  cor- 
rect interpretation  of  which,  at  last,  must' 
control  the  case  In  judgment 

[1]  Va.  Code  1004,  §  2514,  reads  as  follows: 

"No  will  shall  be  valid  unless  it  be  in  writing 
and  signed  by  the  testator,  or  by  some  other 
person  in  his  presence  and  by  his  direction,  in 
such  manner  as  to  make  it  manifest  that  the 
name  is  intended  as  a  signature;  and  moreover, 
unless  it  be  wholly  written  by  the  testator,  the 
signature  shall  be  made  or  the  will  acknowledg- 
ed by  him  in  the  presence  of  at  least  two  com- 
petent witnesses,  present  at  the  same  time ;  and 
such  witnesses  shall  subscribe  the  will  in  the 
presence  of  the  testator,  but  no  form  of  attes- 
tation shall  be  necessary." 

It  will  be  observed  that  the  statute  makes 
no  distinction  in  the  character  of  the  sig- 
nature, or  what  constitutes  a  sufficient  signa- 
ture, between  holograph  and  Attested  wills. 
It  gives  precisely  the  same  force  and  effect 
to  the  former  that  it  accords  to  the  latter. 
By  force  of  the  statute  one  is  made  the  equiv- 
alent of  the  other,  though  the  manner  of 
proving  the  two  kinds  of  instruments  is  dif- 
ferent ;  nevertheless,  each  possesses  the  same 
authenticity. 

Now,  all  the  authorities,  English  and  Amer- 
ican (including  the  qusere  in  McBride  v.  Mc- 
Bride)  agree,  that  if  this  will  had  been  at- 
tested, it  voiyuld  have  been  tveU  signed  under 
the  English  statute.  Therefore,  being  holo- 
graph, it  must  foUoio  that  it  is  well  signed 


under  the  VirgitUa  statute,  since  that  statute 
does  not  require  attestation  in  such  ease. 

Nor  does  the  Virginia  statute  define  what 
shall  constitute  a  "signature,"  but  only  pre- 
scribes that  the  will  shall  be  signed  "in  such 
manner  as  to  make  it  manifest  that  the  name 
is  intended  as  a  signature." 

Webster's   New    International   Dictionary 

defines  "signature"  to  be: 

"A  sign,  stamp,  or  mark  impressed,  aa  by  a 
seal.  ♦  ♦  ♦ "  Also :  "The  name  of  any  per^ 
son,  written  in  his  own  hand,  to  signify  that 
the  writing  which  precedes  accords  with  his 
own  wishes  or  intentions;  a  sign  manual;  an 
autograph." 

The  Standard  Dictionary  defines  It  to  be: 

"The  name  of  a  person,  or  something  repre- 
senting his  name,  written,  stamped,  or  inscribed 
by  himself,  or  by  deputy.    •    •    •»• 

No  dictionary,  so  tAv  as  we  are  advised, 
restricts  the  meaning  of  "signature"  to  a 
written  name;  therefore,  according  to  these 
definitions,  what  constitutes  a  signatare  must 
largely  depend  upon  the  circumstances  of 
each  particular  case,  though  In  all  cases  the 
intent  is  a  vital  factor.  Whatever  symbol 
is  employed,  it  must  appear  that  it  "is  intend- 
ed as  a  signature." 

Although,  as  remarked,  there  Is  no  deci- 
sion of  this  court  directly  in  point,  authority 
in  this  country  is  abundant  for  the  proposi- 
tion that  the  use  of  his  initials  by  a  tes- 
tator animo  signandi  is  a  sufficient  signing 
of  his  name. 

The  discussion  of  the  subject  in  Knox's  Ap- 
peal (1889),  131  Pa.  220,  18  AtL  1021,  6  L. 
R.  A.  353, 17  Am.  St  Rep.  798,  is  instroctive. 
In  that  case  a  letter,  testamentary  in  char- 
acter, in  the  handwriting  of  the  deceased  and 
signed  by  her  with  her  Christian  name  only, 
was  held  to  be  a  valid  will.  And  the  court 
was  of  opinion  that  a  will  signed  by  the  tes- 
tator with  his  initials  made  a  stronger  case 
for  upholding  the  instrument.  It  quotes 
with  approval  from  Browne  on  the  Statute 
of  Frauds,  f  362,  as  follows: 

"In  cases  where  the  initials  only  of  the  party 
are  signed,  it  is  quite  clear  that,  with  the  aU 
of  parol  evidence  which  is  admitted  to  apply  to 
them,  the  signature  is  to  be  held  valid." 

In  1  Jarman  on  Wills  (6th  Am.  Ed.)  106- 

108,  it  is  said: 

"It  has  been  decided  that  a  mark  is  suflBcient 
notwithstanding  the  testator  is  able  to  write, 
and  though  his  name  does  not  appear  an  the 
face  of  the^  will.  A  mark  being  sufficient,  of 
course  the  initials  of  the  testator  s  name  would 
also  suffice." 

The  leading  text-writers  speak  witb  one 
voice  on  the  subject  Jarman  on  Wills;  su- 
pra ;  Page  on  Wills,  §  172 ;  Schouler  on  Wills 
(3d  Ed.)  S  303 ;  1  Redfield  on  the  Law  of  Wills 
(3d  Ed.)  pp.  203,  205 ;  Rood  on  Wills,  i§  254, 
255. 

That  testator's  signature  by  a  mark  Is  suf- 
ficient is  well  settled  by  the  Virginia  author- 
ities. Smith  V.  Jones,  6  Rand.  (27  Va.)  36; 
Clarke  v.  Dunnavant,  10  Leigh,  (37  Va.)  14; 
Rosser  v.  Franklin,  6  Grat  (47  Va.)  1,  52  Am. 
Dea  97;  3  Lomax*s  Dig.  &d  Ed.)  pp.  38,  70; 
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2  Minor  on  Real  Property,  §  1252;    Long's 
Notes  on  the  Law  of  Wills  (1910),,  p.  17. 

Adverting  for  a  moment  to  the  facts:  We 
have  before  ns  a  paper  which,  though  exceed- 
ingly brief,  is  distinctly  testamentary  In  char- 
acter and  terms,  and  by  which  the  disposition 
of  the  property,  in  the  drcnmstances,  was*  a 
natural  one.  Testator  was  a  lawyer  in  fall 
possession  of  his  mental  faculties,  and  there 
is  no  question  that  the  paper  was  wholly 
written  by  him,  and  signed  with  his*  initials 
at  the  appropriate  place  for  his  signature,  the 
end  of  the  instrument  Immediately  before 
the  paper  was  written,  testator  said  to  his 
wife  and  her  sister,  Mrs.  Woods:  "I  am 
going  to  make  my  will,"  and  after  it  was 
written,  holding  the  paper  up,  he  said:  "Girls, 
this  is  my  will.  I  have  left  Allie  everything 
I  have."  In  response  to  Mrs.  Woods*  com- 
ment on  the  brevity  of  the  document,  he  re- 
marked, 'The  shorter,  the  better."  When  she 
called  attention  to  the  use  of  his  initials*,  he 
replied:  "Why,  that  is  as  good  a  will  as  any 
man  can  make;  that  vrUl  hold  in  any  court, 
almost  a  mark  will  go.  Belle."  He  then  said 
to  Mrs.  Woods:  "I  want  you  to  preserve  this. 
That  is  my  will.  I  have  left  everything  to 
Alice.  I  want  you  to  see  that  she  takes  care 
of  it"  This  evidence,  and  it  is  uncontra- 
dicted, plainly  establishes  testamentary  in- 
tent and  that  the  initials  were  used  animo 
slgnandt 

~  The  decisions  of  this  court  hold  that  the  po- 
sition of  the  signature  at  the  end  of  the  will 
furnishes  sufficient  internal  evidence  of  finali- 
ty or  completion  of  intent  Ramsey  v.  Ram- 
sey, 13  Grat  (54  Va.)  064,  70  Am.  Dec.  438 ; 
Roy  V.  Roy,  16  Grat  418,  419,  84,  Am.  Dec 
696;  McBride  v.  McBride,  26  Grat.  (67  Va.) 
476,  487;  Dinning  v.  Dinning,  102  Va.  467, 
469,  470,  46  S.  B.  473. 

We  entertain  no  doubt,  either  from  the 
standpoint  of  reason  or  authority,  that  the 
writing  in  controversy  was  executed  in  sub- 
stantial compliance  with  the  statute,  and,  as 
the  chancery  court  held,  is  the  true  last  will 
and  testament  of  E}dwin  Pilcher,  deceased. 

[2]  There  are  two  other  jsubordinate  assign- 
ments of  error  which  may  be  briefly  noticed. 
(1)  The  first  involves  the  ruling  of  the  trial 
court  on  the  admissibility  of  certain  testi- 
mony of  *Mrs.  Pilcher,  under  section  3346a, 
d.  (3),  of  the  Code.  The  observations  on 
that  point  by  his  honor.  Judge  Beverley  T. 
Crump,  who  presided  at  the  trial  below,  show 
a  correct  conception  of  the  restrictive  fea- 
tures of  the  statute.  He  sedulously  safe- 
gruarded  the  admission  of  such  communica- 
tions between  husband  and  wife  as  the  stat- 
ute was  intended  to  protect,  and  confined  the 
examination  of  the  wife  strictly  to  matters 
with  respect  to  which  she  was  clearly  a  com- 
I)etent  witness.  The  communications  to  the 
admission  of  which  exception  was  taken  were 
made  in  the  presence  of  a  third  person,  and 
in  no  Just  sense  were  either  confidential  or 
privileged. 


[3]  (2)  We  attach  no  significance  to  the  cir- 
cumstance that  some  ten  days  after  the  first 
will  was  executed  Mr.  Pilcher  prepared  the 
draft  of  a  more  formal  will.  Admittedly  he 
did  not  sign  it,  and  the  paper  indicates  no 
change  of  purpose  on  his  part,  since  by  the 
last  paper,  as  by  the  first,  he  leaves  all  his 
property  to  his  wife.  Besides,  Mrs.  Pilcher, 
in  response  to  the  question  on  cross-examina- 
tion, «•  ♦  •  ♦  Can  you  tell  the  court  what 
induced  Mr.  Pilcher  to  write  the  paper  of 
December  26th,  if  he  considered  the  first 
paper  his  will?"  answered:  **I  do  not  thick 
he  considered  this  last  paper  he  wrote  as  a 
will.  He  told  me — "  Mr.  Bryan  (the  pro- 
pounder  of  the  question):  "I  object"  Wit- 
ness: ''I  do  know  what  induced  him  to  do 
it"  But,  at  that  point,  an  objection  was 
again  interposed  and  sustained  by  the  court. 

It  thus  appears  that  the  information  was 
at  hand,  but  was  excluded  on  technical 
grounds.  Whatever  may  have  been  the  inten- 
tion of  the  testator,  however,  in  writing  the 
second  paper,  it  was  never  signed  by  him  and 
could  not  have  had  the  effect  of  revoking  his 
will. 

Upon  the  whole  case,  we  are  of  opinion  tibat 
the  sentence  of  the  chancery  court  Is  plainly 
right  and  must  be  affirmed. 

Affirmed. 

017  Va.  274) 
CRAWLEY    V.    GLAZE   et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

11,  1915.) 

1.  Deeds  ^=»6&—Invaliditt— Mental  Inca- 
pacity OF  Gbantob. 

A  grantor,  not  possessing  mental  capacity 
to  execute  a  deed,  may  sue  to  set  it  aside  as 
against  the  objection  that  the  conveyance  was 
made  with  design  to  defraud  real  estate  agents 
out  of  commission  claimed  by  them.     * 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  149-155 ;  Dec.  Dig.  «&=>68.] 

2.  Fbaudulent  Conveyances  ^=»172— Men- 
tal Incapacity  of  Grantor. 

Where  a  grantee  induced  a  mentally  in- 
competent  grantor  to  execute  a  deed,  and  as  a 
part  of  the  plan  .fraudulently  represented  to  the 
grantor  the  danger  of  suits  against  him  for  real 
estate  commissions,  the  grantee  could  not  defeat 
a  suit  to  set  aside  the  deed  on  the  ground  that 
it  was  executed  to  defraud  agents  out  of  com- 
missions. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  523-529,  642 ;  Dec. 
Dig.  <e=>172.1 

8.  Appeal  and  Ebbob  €=»174— Objections 
Not  Raised  in  Tbial  Coubt— Capacity  op 
Pabties. 

An  objection  to  a  suit  by  grantors  to  set 

aside  a  deed  on  the  ground  of  mental  incapacity 

to  maintain  the  suit,  not  presented  in  the  trial 

court,  cannot  be  raised  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  1003.  1094,  1121-1132; 
Dec.  IMg.  «=s>174:l 

4.  Appeal  and  Ebbob  ^=s»231  —  Objections 
to  Competency— Time  to  Raise. 

An  objection  to  a  suit  bv  grantors  to  set 
aside  a  deed  on  the  ground  of  their  incapacity 
to  maintain  the  suit^  not  raised  until  after  the 
taking  of  the  evidence,  is  unavailable  on  appeal. 


^S9FoT  other  casM  am  same  topic  and  KBY-NXJMBBR  in  all  Key-Numbered  Digests  and  Indexes 


672 


84  SOUTHEASTERN  REPORTER 


(Ya. 


aniess  the  objection  was  specifically  made,  and 
the  record  on  appeal  so  afiirmatively  shows. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1299,  1352;  Dec  big.  ^=s> 

6.  Dbkds  ^=»211  —  Intaliditt  —  Inoapacitt 
OF  G&anto&^Fbaud— Undue  Influence. 
Evidence  KM  to  sustain  a  finding  that 
grantors  were  mentally  incompetent  to  execute 
a  deed,  and  were  induced  to  execute  it  by  fraud 
and  undue  influence. 

[Ed.  Note.~For  other  cases,  see  Deeds,  Cent 
Dig.  IS  637-647 ;  Dec.  Dig.  «&=»211.] 

6.  Vendor  and  Pubchasbb  ^=s>228  —  Bona 
Fide  Pubchaseb— Notice. 

A  purchaser  from  a  grantee,  who  obtained 
by  fraud  and  undue  influence  a  deed  from  gran- 
tors mentally  incapable  to  make  a  contract,  is 
not  a  bona  fide  purchaser,  where  he  knew  of 
the  condition  of  one  of  the  grantors,  and  knew 
that  no  consideration  had  been  paid  for  Uie 
deed,  and  had  been  informed  by  a  Uiird  person 
that  he  regarded  the  transaction  as  fraudulent 
and  he  cannot  claim  anything  under  the  deed, 
nor  restitution  from  the  grantors. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  495-501;  Dec.  Dig. 
«=»22&] 

7.  Deeds  ^=»75—rBAUD— Ratification. 

Where  a  suit  was  brought  by  grantors  to 
set  aside  a  deed  very  shortly  after  the  grantee 
had  made  a  deed  to  a  third  person,  who  was 
chargeable  with  knowledge  of  the  facts,  and  was 
brought  promptly  after  one  of  the  grantors, 
rendered  incompetent  by  reason  of  intoxication, 
realized  what  had  happened,  the  third  person 
could  not  defeat  the  action  on  the  ground  of 
the  grantor's  ratification  of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  206-208;  Dec.  Dig.  «=»75.] 

Appeal  from  Chancery  Court  of  Richmond. 

Action  by  Elvlna  E.  Glaze  and  another 
against  V.  M.  Sutton  and  K.  T.  Crawley. 
From  a  decree  for  complainants,  defendant 
Crawley  appeala    Affirmed. 

*S.  A.  Anderson,  Boulware  &  Wallace,  and  W. 
M.  Justis,  Jr.^^all  of  Richmond,  for  plaintiff. 
David  Meade  White  and  Daniel  Grinnan,  both 
of  Richmond,  for  defendants. 

KELLT,  J.  Elvlna  E.  Glaze  and  Humphrey 
Glaze,  her  husband,  instituted  this  suit  In  the 
chancery  court  of  the  dty  of  Richmond  to 
cancel  and  annul  two  deeds,  one  thereof  made 
by  them  to  V.  M.  Sutton,  and  the  other  made 
by  V.  M.  Sutton  and  her  husband,  J.  M.  Sut- 
ton, to  K.  T.  Crawley.  There  was  a  decree  in 
favor  of  the  complainants,  and  K.  T.  Crawley 
brings  this  appeal. 

The  record,  owing  to  the  length  of  the 
pleadings  and  the  mass  of  evidence  taken  In 
the  cause,  is  very  large,  but  all  the  questions 
of  law  and  fact  necessary  to  a  correct  deter- 
mination of  the  controversy,  as  we  see  it, 
will  sufficiently  appear  in  the  course  of  this 
opinion. 

The  action  of  the  chancery  court  in  overrul- 
ing the  demurrer  to  the  bill  Is'  made  the  basis 
of  the  first  assignment  of  error.  The  record 
does  not  disclose  the  grounds  of  demurrer  re- 
lied upon  at  the  hearing  of  the  cause,  but 
from  the  petition  for  appeal,  adopted  as  the  ap- 
pellants brief,  it  appears  that  two  objections 
are  now  urged  to  the  sufficiency  of  the  bill. 


[1]  The  first  objection  is-  that  the  bill  shows 
on  its  face  "that  the  plaintiffs,  at  the  time 
they  executed  the  deed  to  V.  M.  Sutton,  did 
so  with  the  express  intention  and  design  of 
defrauding  certain  real  estate  agents  out  of 
commissions  which  were  claimed  by  said 
agents,*'  and  that  therefore  the  bill  tails  to 
state  a  case  for  relief.  In  support  of  this 
contention  we  are  referred  to  the  case  of  Har- 
ris V.  Harris,  23  Grat  (64  Va.)  787,  and  other 
decisions  of  this  court,  aiding  with  NunnaUy 
V.  Stokes,  116  Va.  472,  82  S.  B.  79,  in  which 
this  court,  in  suits  to  annul  conveyances,  has 
recognized  and  applied  the  familiar  maxim, 
''Nemo  allegans  suam  turpltudinem  audlendiu 
est" 

No  rule  is  better  settled  in  our  law  than 

the  one  here  invoked,  but  it  cannot  be  applied 

to  the  case  in  hand,  as  will  clearly  appear 

from  the  allegations  of  the  bill  considered  in 

the  light  of  the  following  statement  by  Judge 

Buchanan  in  NunnaUy  v.  Stokes,  supra: 

''While  the  bill  charges  that  the  appellant  was 
mentally  inferior  to  her  grantee^  Stokes.  U  tf 
not  alleffed,  nor  is  it  pretended,  thai  sn^  did 
not  have  tnfficieni  eapaciiy  to  make  a  vaiUd 
contract.  It  is  well  settled  that  where  both 
parties  are  legally  capable  of  making  contracts, 
although  one  may  be  much  superior  in  mental 
capacity  to  the  other,  that  circumstance  does 
not  take  the  case  out  of  the  general  rule,  •!»- 
Ie99  it  appears  thai  some  ad/vantage  was  iakea 
or  undue  influence  exerted  to  obtain  the  con- 
veyance.'*   (Italics  ours.) 

See,  also,  Tatum  v.  Tatum,  101  Va.  77,  43 
S.  E.  184 ;   Smith  v.  Elliott,  1  Pat  &  H.  307. 

[2]  As  will  conclusively  appear  In  connec- 
tion with  the  second  ground  of  demurrer,  the 
complainants  in  this  case  substantially  allege 
the  existence  of  the  very  elements  whi<di  were 
wanting  to  warrant  relief  in  the  Nnnnally 
Case,  namely,  their  lack  of  sufficient  capacity 
to  make  a  contract,  and  the  exercise  over 
them  of  an  undue  advantage  and  influence  to 
obtain  the  conveyance.  Moreover,  the  bill 
charges  that  the  false  and  fraudulent  repre- 
sentations of  J.  M.  Sutt<Mi  as  to  the  danger  of 
suits  to  collect  commissions  were  part  and 
parcel  of  the  general  plan  and  scheme  of 
fraud  by  which  Sutton  himself  procured  the 
conveyance. 

[3]  There  Is  no  merit  in  this  objection  to 
the  bill,  and  we  pass  to  a  consideration  of  the 
second  and  only  remaining  ground  of  demur- 
rer, which  is,  as  stated  in  the  petition  for  ap- 
peal: 

"That,  according  to  the  allegations  of  the 
plaintiffs*  bill,  the  suit  could  not  possibly  have 
been  maintained  by  the  parties  plaintOF,  for 
the  reason  that,  if  the  allegations  therein  set 
forth  are  true,  the  plaintiff  Elvlna  E.  Glaze  was 
manifestly  incapable  of  maintaining  a  soit  in 
her  own  proper  person." 

It  will  be  observed,  as  above  stated,  that 
thie  construction  thus  placed  by  appellant  up- 
on the  charges  in  the  bill  completely  answers 
the  first  ground  of  demurrer,  and  renders 
wholly  Inapplicable  to  this  case  the  general 
rule  laid  down  in  NunnaUy  t.  Stokes,  supra* 
and  other  cases  of  that  type. 


^s^For  other  cases  ■••  same  toplo  and  KBT-NUMBBR  in  aU  Key-Numbered  Digests  and  Indexes 
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It  is  equally  clear,  we  think,  that  the  de- 
murrer cannot  be  sustained  upon  this  sec- 
ond ground.  The  record  does  not  disclose, 
and  counsel  for  the  contending  parties  are 
not  agreed,  whether  this  defense  was  made 
in  the  lower  court.  If  the  question  was  not 
raised  there,  it  is  of  too  technical  a  nature 
to  receive  serious  consideration  when  raised 
for  the  first  time  on  appeal.  Bird's  Commit- 
tee V.  Bird,  21  Grat.  (62  Va.)  715;  Cole's 
Committee  v.  Cole,  28  Orat.  (09  Va.)  360. 
See,  also,  Richmond  Ry.  &  Elec.  Co.  t. 
Bowles,  92  Va.  788,  24  S.  E.  388 ;  Jackson  y. 
Counts,  106  Va.  7,  64  S.  E.  870. 

The  demurrer,  whatever  may  have  been 
the  grounds  urged  in  the  lower  court,  ap- 
pears not  to  have  been  argued  until  after 
the  taking  of  the  evidence  was  completed. 
We  cannot  say  whether  the  objection  for 
want  of  proper  parties  was  or  was  not  raised 
at  all,  but  there  is  a  presumption  in  fftvor 
of  the  correctness  of  the  decree  appealed 
from,  and  the  burden  is  on  the  ai^peUant  to 
satisfy  us  that  the  decree  contains  reversi- 
ble  error.  Smith  v.  Alderson,  116  Va.  986,, 
83  8.  K  873;  Johnson  v.  Michaux,  110  Va. 
595,  66  S.  B.  823.  This  rule  of  decision 
would  seem  to  apply  with  peculiar  force  to 
a  question  involving,  as  does  the  one  now  be- 
ing considered,  the  merest  matter  of  form 
— the  intervention  of  a  nominal  party  as  a 
next  friend  (there  being  no  committee),  who 
would  have  been  merely  "a  shadow,"  as  ex- 
pressed by  the  president  of  this  court  in 
Richmond  Ry.,  etc.,  Co.  v.  Bowles,  supra, 
and  whose  nominal  presence  or  absence  it  is 
now  manifest  could  not  possibly  have  helped 
or  hurt  the  rights  of  any  party  at  any  stage 
of  this  cause. 

[4]  Without  dleciding  whether  there  would 
bave  been  any  merit  in  the  point,  if  it  had 
been  raised  at  the  late  stage  in  the  proceed- 
ings at  which  the  demurrer  was  argued,  we 
have  no  hesitancy  in  holding  that,  if  the  ap- 
pellant intended  to  rely  upon  this  objection 
to  the  bill  as  a  ground  of  reversal  in  this 
court,  he  should  have  made  the  objection  in 
the  lower  court  in  such  a  manner  as  that  it 
would  specifically  and  affirmatively  appear  in 
the  record. 

[5]  Coming  now  to  a  consideration  of  the 
remaining  assignments  of  error,  which  dial- 
lenge  the  correctness  of  the  decree  complain- 
ed of  in  its  findings  against  the  appellant  on 
the  real  merits  of  the  case,  we  cannot,  with- 
in the  reasonable  limits  of  any  written  opin- 
ion, attempt  a  complete  and  detailed  dis- 
cussion of  the  charges  and  countercharges  of 
the  parties  and  the  evidence  respectively  in- 
troduced in  support  thereof,  set  out  in  a 
record  containing  over  700  printed  pages,  but 
must,  in  the  main,  be  content  to  state  mere- 
ly our  conclusions,  arrived  at  after  a  patient 
and  careful  consideration  of  the  entire  rec- 
ord. A  discussion,  even  thus  limited,  will 
of  necessity  be  rather  a  lengthy  one. 

As  we  see  this  controversy,  a  correct  solu- 
tion of  it  depends  upon  the  view  to  be  taken 
84  8  j:. 


of  the  deed  dated  September  28,  1909,  from 
B.  B.  Glaze  and  Humphrey  Glaze  to  V.  M. 
Sutton;  for,  as  we  shall  see,  Crawley  oc- 
cupies no  higher  position,  from  a  legal  and 
equitable  standpoint,  than  Sutton  acquired 
by  this  deed. 

With  reference  to  this  deed,  the  learned 
Judge  who  pronounced  the  decree  complained 
of  said  in  the  course  of  the  written  opinion 
which  he  filed  with  the  record: 

''All  must  admit  that,  if  this  suit  had  for 
its  object  the  setting  aside  and  canceling  of  the 
deed  from  Glazes  to  V.  M.  Sutton,  the  passing 
of  a  decree  canceling  the  said  deed  would  be 
proper." 

In  this  statement  we  fully  concur.  It 
seems  to  us  impossible  to  follow  the  events 
and  circumstances  leading  up  to  and  sur- 
rounding the  making  of  this  conveyance,  as 
disclosed  by  the  record,  without  becoming 
fully  convinced  that  this  conveyance  was  the 
result  of  ignorance  and  imbecility  on  the 
part  of  the  Glazes  and  of  deliberate  imposi- 
tion and  fraud  on  the  part  of  J.  M.  Sutton. 
We  are  further  of  opinion  that  K.  T.  Crawley 
Is,  to  say  the  least  of  it,  chargeable  with 
constructive  notice  of  this  fraud. 

The  transaction  belongs  to  that  class  which 
is  so  well  described  by  Judge  Staples  in  Parr 
V.  Saunders,  11  S.  B.  081,  as  follows: 

"A  transaction  may,  of  itself  and  by  itself, 
furnish  the  most  satisfactory  proof  of  fraud,  so 
conclusive  as  to  outweigh  the  answer  of  the  de^ 
fendants,  and  even  the  evidence  of  witnesses. 
The  circumstances  attendhig  and  following  a 
transaction  are  often  of  such  character  as  to 
leave  not  even  a  shadow  of  doubt  as  to  the 
real  object  and  motive  of  the  parties  engaged 
in  it  *  *  *  Bxperience  attests  that  In  a 
majority  of  cases  fraud  can  only  be  established 
by  circumstances.  The  motives  and  intentions 
of  the  parties  can  only  be  Judged  of  by  their 
action,  and  the  nature  and  character  of  the 
transactiim  in  which  they  are  engaged.  These 
often  furnish  more  condusive  evidence  than  tiie 
most  direct  testimony.'' 

See,  also,  Jones  v.  McGruder,  87  Va.  300, 
12  S.  B.  792;  Hazlewood  v.  Forrer,  04  Va. 
708,  27  S.  B.  607;  Fitzgerald  v.  Frankel, 
lt)9  Va.  007,  64  S.  D.  941. 

As  usual  in  cases  of  this  character,  there 
is  much  conflict  in  the  evidence ;  but  we  are 
satisfied  that  the  weight  of  the  evidence 
warrants  the  following  statement:  Hum- 
phrey Glaze  was  mentally  weak,  addicted  to 
drink,  and  an  easy  victim  in  the  hands  of 
such  a  man  as  J.  M.  Sutton.  Blvina  B. 
Glaze's  mind  was  seriously  impaired  as  the 
result  of  illness,  and  she  was  not  competent 
to  protect  or  understand  her  own  interests. 
She  was  the  owner  of  the  farm  in  question. 
In  August  or  September,  1909,  her  husband, 
acting  for  her,  listed  it  for  sale  with  the 
Budd  Realty  Company,  of  Richmond,  and  J. 
B.  Martin,  an  associate  of  that  concern,  took 
charge  of  the  proposed  sale  for  the  Glazes. 
The  I/.  W.  Wells  Realty  Company,  at  that 
time  operating  in  Richmond,  had  as  an  as- 
sociate the  said  J.  M.  Sutton,  who  appears 
in  the  record  to  have  been  so  thoroughly  dis- 
honest and  unscrupvious  in  character  and  in 
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methods  that  any  person  of  average  intelli- 
gence, upon  anything  like  an  intimate  asso- 
ciation with  him,  could  scarcely  have  failed 
to  discover  that  he  possessed  these  character- 
istics. At  this  same  time  a  firm  called  the 
Taggart-Frayser  Company  was  doing  a  real 
estate  business  in  Washington,  D.  0.,  and  had 
control  of  the  property  in  that  dty  which 
figures  in  this  case.  The  Wells  Company 
represented  the  Taggart-Frayser  Company  in 
Richmond.  The  said  J.  B.  Martin,  associate 
of  the  Rudd  Company,  had  a  conversation 
with  the  said  J.  M.  Sutton,  associate  of  the 
Wells  Company,  looking  to  an  exchange  of 
the  Qlaze  farm  for  Income-bearing  property. 
Sutton  suggested  what  he  called  an  apart- 
ment house  in  Washington,  giving  Martin  a 
description  of  it,  and  Martin  in  turn  took  this 
description  up  with  Humphrey  Glaze,  who 
was  favorably  impressed  with  it,  and  there- 
upon L.  W.  Wells  and  J.  M.  Sutton  took 
Glaze  to  Washington  to  see  the  property. 
On  that  trip  (and  afterwards)  the  property 
was  represented  to  Glaze  by  Sutton  and  oth- 
ers, speaking  for  Taggart-Frayser  Company, 
as  being  very  valuable.  Its  purchase,  if  it 
was  worth  what  they  represented,  would 
have  netted  Glaze  and  wife  much  more  than 
they  were  asking  for  their  farm.  Glaze 
thereupon  signed  an  agreement,  as  agent  for 
his  wife,  for  the  exchange  of  the  properties. 
Glaze  drank  whisky  and  beer  rather  freely 
with  Sutton  on  this  trip,  and  continued  to 
do  so  to  the  end  of  the  negotiations.  Upon 
their  return  from  Washington,  Sutton  (who 
from  that  time  to  the  conclusion  of  the  trans- 
action seems  to  have  had  Glaze  completely 
under  his  control)  busied  himself  to  procure 
the  signature  of  Mrs.  Glaze  to  this  contract 
Mrs.  Glaze  was  not  in  a  mental  condition  at 
that  time  to  understand  what  she  was  doing, 
and  Sutton  could  not  well  have  failed  to 
perceive  that  this  was  true.  Thereafter,  with 
Sutton  still  a  conspicuous  figure.  Glaze  and 
wife  went  to  the  office  of  Rudd  &  Co.  and 
signed  the  deeds  necessary  to  carry  out  the 
exchange.  Miss  Fleming,  a  friend  of  Mrs. 
Glaze,  who  was  present,  as  she  says,  be- 
cause Mrs.  Glaze  did  not  know  what  she 
was  doing,  had  an  understanding  with  Rudd 
&  Co.  not  to  deliver  the  deeds  until  they 
were  satisfied  that  $5,000  could  be  borrowed 
on  the  Washington  property,  the  availability 
of  this  property  for  a  $5,000  loan  having  ap- 
parently be^n  at  that  time  fixed  upon  as  a 
test  of  its  minimum  value.  When  the  Tag- 
gart-Frayser Company  presented  the  deeds 
for  the  Washington  property  to  perfect  the 
exchange,  they  were  informed  of  the  condi- 
tions upon  which  the  Glaze  deeds  had  been 
left  witii  Rudd  &  Co.,  and  the  understanding 
reached  at  that  time  seems  to  have  been  that 
the  matter  would  remain  in  statu  quo  until 
Rudd  &  Co.  could  be  satisfied  upon  this 
point  Shortly  after  this  understanding  was 
reached,  to  wit,  on  the  28th  of  September, 
1909,  without  the  knowledge  of  Rudd  &  Co., 
J.  M.  Sutton  obtained  a  deed  from  Blvina 


B.  Glaze  and  Humphrey  Glaze  for  Che  ten, 
reciting  a  consideration  of  $6,500,  none  ai 
which,  as  a  matter  of  fact,  was  paid.  TbB 
first  intimation  Rudd  &  Co.  had  of  such  a 
deed  came  to  them  from  the  Daily  Record, 
showing  that  the  deed  had  been  executed  and 
recorded. 

It  is  charged  in  the  bill,  and  we  think  it 
is  established   by  the  evidence,   that  after 
Rudd  &  Ca  refused  to  give  up  the  exdumge 
deeds,  J.  M.  Sutton  wrongfully,  falsely,  and 
fraudulently  represented  to  the  Glazes  that 
the  Taggart-Frayser  Company  was  g<^ng  to 
sue  them  for  not  carrying  out  the  contract 
of  exchange;  that  Rudd  &  Co.  were  about  to 
sue  them  for  commissions;   that  they  would 
lose  all  their  property,  unless  they  did  some- 
thing without  delay  to  save  it;   that  Sutton 
succeeded   in   making  complainants   believe 
that  this  danger  was  a  real  one,  and  by  this 
means,  and  by  false  claims  of  friendship,  and 
by  the  free  and  frequent  use  of  whisky  with 
Humphrey  Glaze,   all  with  the  purpose  of 
defrauding  the  Glazes,  gained  the  confidence 
of  the  complainants,   and   persuaded   them 
that  it  would  be  best  for  them  to  convey  their 
property  to  him,  cautioning   Glaze  to  say 
nothing  about  the  conveyance.    In  the  mean- 
time, on  the  16th  day  of  September,  1909, 
by  a  written  contract  which  was  signed  by 
Taggart-Frayser    Company,    L.    W.    WeUa, 
agent,  J.  M.  Sutton,  and  Keaaner  T.  Crawley, 
and  witnessed  by  A«  R.  Anglea,  the  Taggart- 
Frayser  Company  agreed  to  convey  the  farm 
in  question  to  Kenner  T.  Crawley  In  consid- 
eration of  $3,630,  to  be  paid  one-third  cash 
and  the  balance  in  one  and  two  years,  and 
Crawley  at  that  time  paid,  as  shown  by  the 
contract,  $105  as  a  cash  guaranty  for  the 
sale  of  the  prc^erty,  '*the  siOd  A.  R.  Angles 
to  hold  $1(X>  until  said  deed  is  acknowledged 
correct  by  Kenner  T.  Crawley's  attorney.** 
In  other  words,  Taggart-Frayser  Company, 
Wells,  and  Sutton  were  by  this  c<mtract  ar- 
ranging with  Crawley  and  Anglea  to  sell  to 
Crawley  for  $3,630  the  property  which  Tag- 
gart-Frayser Company   was   trying   to   get 
from  the  Glazes  in  exchange  for  Washlngtm 
property  which  they  had  repeatedly  told  the 
Glazes  was  worth  several  times  that  sun. 
The  Glazes  knew  nothing  whatever  about 
this  contract    A«  R.  Anglea,  mentioned  in 
the  agreement,  was  an  acquaintance  of  Craw- 
ley who  had  previously  had  other  real  es- 
tate transactions  with  him.    The   attorney 
for  Crawley,  referred  to  in  the  agreement, 
was  P.  A.  L.  Smith,  who  attempted  to  repre- 
sent the  Glazes  in  one  phase  of  this  complex 
and  ramified  transaction,  and  to  represent 
Crawley  in  another,  and  whose  connection 
with  the  matter  is,  we  think,  fairly  summar- 
ized in  the  opinicm  of  the  Judge  of  the  chan- 
cery court  as  follows: 

"P.  A.  I>.  Smith  was  at  least  indiscreet  ia 
serving  two  clients  in  the  same  transaction  at  a 
time  when  the  interests  of  each  required  free, 
independent,  and  conflicting  duties.  It  is  trae^ 
when  Smith  found  out  that  the  Glares  were 
about  to  lose  all  their  property,  be  probably  did 
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nil  he  cot: Id  to  regain  their  property  for  them. 
His  loyalty  to  Crawley,  who  had  been  his  client 
before  the  Glazes  were,  and  who  was  his  client 
ill  the  examination  of  the  title  to  the  property 
in  dispute,  and  for  whose  security  in  the  title 
he  showed  great  interest,  evidently  so  biased  his 
judgment  that  as  between  Glaze  and  Crawley 
he  was  not  an  impartial  and  free  adviser." 

[6]  On  October  7,  1909,  J.  M.  Sutton  and 
wife  conveyed  the  farm  to  K.  T.  Crawley  for 
an  expressed   consideration  of  $3,630,   one- 
third  of  which,  according  to  the  recital  In 
the  deed,  was  to  be  paid  *^n  cash,  and  the 
balance  in  one  and  two  yearly  installments, 
evidenced  by  negotiable  notes  and  secured  by 
deed  of  trust"   On  the  same  day  Crawley  ex- 
ecuted to  C.  H.  Sutton  (in  no  way  related  to 
J.  M.  Sutton)  a  deed  of  trust  on  the  farm  to 
secure  one  note  for  $1,696,  payable  one  year 
after  its  date.    Crawley  seems  to  have  paid 
to  Sutton  the  amount  of  the  cash  payment 
recited  in  said  deed,  and  assumed  a  mort- 
gage of  $1,000  on  the  farm,  and  claims  that 
the  note  secured  by  the  deed  of  trust  was 
made  for  $200  more  than  the  balance  of  the 
purchase  money,  because  he  needed  about 
that  amount  to  use  in  improvements  on  the 
farm,  had  exhausted  his  cash,  and  it  was 
expected  that  the  note  would  be  at  once  dis- 
counted through  C.  H.  Sotton,  the  trustee. 
At  any  rate,  he  and  some  representative  of 
Taggart-Frayser  Company  had  the  note  in 
their  possession  and  were  trying  to  get  the 
cash  on  it  after  the  deed  from  the  Suttons 
to  him  had  been  made.    The  note  was  in  J. 
M.     Sutton's    hands    when    this    suit    was 
brought.    The  trustee,  who  had  no  sort  of 
connection  with  these  negotiations  with  the 
Glazes,  seems  to  have  at  one  time  told  Craw- 
ley that  he  would  arrange  for  the  discount 
of  this  note;  but  he  subsequently  declined  to 
handle  it,  as  he  explained  to  Crawley,  be- 
cause he  had  heard  that  the  transaction  was 
not  straight 

Crawley  lays  much  stress  upon  the  fact 
that  Humphrey  Glaze  was  present  when  Sut- 
ton delivered  the  deed  for  the  farm  and  got 
the  cash  and  note.     Beyond  a  doubt  Glaze 
'was  there.    In  fact,  he  had  been  fn  Sutton's 
company,  not  to  say  his  custody,  practically 
all  the  time  for  some  days.    He  was  a  piti- 
ful figure  in  the  scenes  presented  when  these 
papers  were  passed.    He  had  been  drinking 
vnth  Sutton  that  day,  and  for  several  days, 
part  of  the  time  to  excess,  and  even  when 
sober  he  was  weak  and  gullible.    It  may  be 
w^ell   In  this  connection  to  note  the  others 
'W'ho  were  there.    P.  A«  Lu  Smith  was  there, 
undertaking  to  act  for  Glaze,  and  yet,  as 
Khown .  in  Judge  Moncure'S/  opinion,  supra, 
and    in  the  actual  occurrences  at  the  time, 
more  interested  for  Crawley,  and  he  was  not 
tn    a   position,  however  good  his  intentions 
may  have  been,  to  fairly  and  safely  advise 
Olaze,    and   permitted  a   transaction  to   be 
consnmmati^  which  he  now  says  he  knows 
vras  a  mistase,  and  which  we  think  an  un- 
biased   judgment  on  his  part  would  never 
Jbave  permitted* 


Mr.  Davidson  was  there  with  a  personal  in- 
terest in  the  result,  and  says  that  Glaze  was 
"intelligent"  The  bias  of  this  witness  is 
dear  upon  a  view  of  the  whole  of  his  depo- 
sition. Mr.  Ryan,  whose  only  connection 
with  the  matter  was  to  represent  M.  David- 
son, and  who  is  in  no  way  involved  other- 
wise, was  there.  EUs  testimony  is  to  the  ef- 
fect that  Glaze  seemed  to  him  "intelligent" 
and  "not  different  from  Ids  normal  condi- 
tion"; but,  so  far  as  the  main  transaction 
was  concerned,  Blr.  Ryan  says  that  he  had 
already  become  "exceedingly  suspicious"  of 
it,  from  what  he  had  observed  in  talking 
with  Sutton  and  Wells.  Crawley  was  there. 
He  had  already  been  warned  as  to  the  fraud- 
ulent character  of  the  deed  from  the  Glazes 
to  Sutton ;  but  he  was  buying  the  farm  as  a 
speculation,  and  was  proceeding  to  complete 
his  purchase  at  a  figure  which  he  was  bound 
to  know  could  not  net  the  Glazes  over  half 
the  consideration  recited  in  their  deed  to 
Sutton,  upon  which  nothing  had  been  paid. 
Sutton  was  there,  and  got  the  cash  and  the 
note.  Humphrey  Glaze  got  nothing,  and  El- 
vina  Glaze,  the  owner  of  the  property,  was 
not  there,  and  had  never  even  heard  of  the 
sale  to  Crawley. 

Under  these  drcnmstances,  we  cannot 
think  that  the  presence  of  Humphrey  Glaze 
does  more  than  to  emphasize  the  extent  to 
which  he  and  his  wife  were  imposed  upon 
and  defrauded.  They  at  no  time  got  any  of 
the  money.  Sutton  received  that,  and  he 
and  Wells  divided  it;  and  while  it  does  not 
so  appear  in  the  record  it  was  conceded  at 
the  argument  of  this  case  that  since  the  trial 
of  the  case  in  the  lower  court  both  Sutton 
and  Wells  had  left  the  state  and  taken  the 
money  with  them.  The  note  was  finally  turn- 
ed over  by  Sutton  to  P.  A«  L.  Smith,  and  by 
him  filed  in  this  cause,  and  was  ordered 
canceled  by  the  decree  of  the  lower  court 

In  the  negotiations  which  led  to  the  con- 
veyance to  Crawley,  Sutton,  the  chief  actor,, 
says  that  he  was  "working  under  the  instruc- 
tions of  Wells,  Smith,  and  Anglea,  and  peo- 
ple Interested  in  the  business."  In  the  light 
of  the  fftcts  disclosed  by  the  record,  we 
would  attach  very  little  weight  to  the  Tui- 
supported  statements  of  Sutton,  but  we  think 
the  record  shows  that  if  not  working  under 
their  instructions,  he  was  certainly  in  very 
close  touch  with  the  parties  he  named,  and 
with  the  TaggartrFrayser  Company. 

Not  to  further  prolong  this  discussion,  we 
are  of  opinion  .that  the  deed  from  Glaze  and 
wife  to  Sutton  was  clearly  fraudulent,  and 
that  Crawley  must  be  diarged  with  knowl- 
edge of  the  fraud.  As  Judge  Moncure,  of 
the  chancery  court,  says  in  dealing  with  the 
information  which  Crawley  had: 

"It  was  quite  enough  to  put  him  on  inquiry, 
and  proper  inquiry  would  have  disclosed  to  him 
all  the  fraud  charged  and  shown  in  this  rMord, 
which  should  have  prevented  him  from  further 
proceedings  in  the  purchase.*' 

While  he  disclaims  all  knowledge  of  the 

fraud,  he  admits  that  he  knew  that  no  coa- 
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sideration  had  been  paid  for  the  deed  from 
the  .Glazes  to  Sutton,  and  that  the  witness 
Schroetter  had  told  him  that  he  regarded 
the  transaction  as  f  randnlent  There  is  oth- 
er direct  evidence  to  the  same  effect,  and 
a  significant,  if  not  a  condnsive,  circum- 
stance against  him,  Is  that  he  had  great 
difficulty  in  remembering  whether  C.  H.  Sut- 
ton Informed  him  of  the  probable  fraud  be- 
fore  or  after  he  got  his  own  deed  from  V.  M. 
Sutton.  If  his  own  course  had  been  clear,  he 
should  have  been  able  to  say  Instantly  that 
this  information  came  after  he  closed  the 
trade.  We  think  it  clear  that,  If  Crawley  did 
not  have  actual  knowledge  of  the  fraud,  he 
and  his  attorney,  Smith,  both  knew  enough 
to  put  him  on  notice,  and,  this  being  true,  he 
can  claim  nothing  under  the  conveyance,  and 
his  dalm  that  he  should  at  least  be  given  a 
lien  on  the  land  for  the  cash  paid  by  him 
to  Sutton  must  be  denied.  He  does  not  oc- 
cupy the  position  of  an  innocent  purchaser 
in  any  sense  or  to  any  extent,  but  his  posi- 
tion is  rather  that  of  a  participant  in  Sut- 
ton's fraud  and  breach  of  trust  Upon  fa- 
miliar and  well-settled  equitable  principles, 
he  cannot  claim  any  restitution  from  the 
Qlazes.  See  Jackson  v.  Counts,  106  Va.  10, 
11,  54  S.  B.  870;  Barksdale  t.  Finney,  14 
Grat  (55  Va.)  338,  348,  349. 

In  his  answer  and  In  his  deposition  Craw- 
ley emphasizes  the  fact  that  he  told  Glaze 
at  the  time  that  if  the  Washington  deal  did 
not  go  through,  and  Glaze  should  want  the 
property  back,  he  (Crawley)  would  reconvey 
it  upon  a  return  of  the  consideration.  This 
offer  was  unusual,  and  not  according  to  the 
ordinary  course  of  business  between  stran- 
gers, and  does  not  appear  to  us  to  help  his 
standing,  but  rather,  under  the  circumstanc- 
es, to  create  a  further  suspicion  against  him. 

[7]  It  is  contended  on  behalf  of  Crawley 
that  the  Glazes,  after  they  learned  of  the 
fraud  which  had  been  perpetrated  upon  them 
by  Sutton,  waived  the  fraud  and  ratified  the 
transaction  by  attempting  to  recover  from 
Sutton  the  money  which  Crawley  had  paid 
for  the  farm,  and  by  asking  permission  of 
Crawley  to  remain  on  the  farm  for  a  short 
period  of  time;  but  we  do  not  think  the 
record  as  a  whole  bears  out  this  contention. 
The  suit  was  brought  in  a  very  short  time 
after  the  deed  was  made  to  Crawley,  and 
was  instituted  promptly  after  it  appears  that 
Glaze  sobered  up  and  was  brought  to  any- 
thing of  a  realization  of  what  had  happened. 
It  Is  well  settled  that,  before  a  ratification 
of  a  transaction  of  this  kind  can  be  bind- 
ing. It  must  be  made  with  full  knowledge  of 
the  rights  Intended  to  be  waived;  and  the 
fact  that  the  person  defrauded  has  waived 
his  rights  and  has  Intended  to  waive  them 
must  plainly  appear.  Fitzgerald  v.  Frankel, 
109  Va.  610,  64  S.  B.  941. 

With  reference  to  the  contention  that  the 
property  was  sold  to  Crawley  for  an  ade- 


quate price,  we  think  the  evidence  justifies 
the  conclusion,  expressed  In  the  opinion  of 
Judge  Moncure,  that  the  property  was  wortb 
considerably  more  than  the  consideration  ex- 
pressed In  the  Crawley  deed;  and  In  addi- 
tion to  this  fact  it  appears  very  clearly  tbat 
Crawley  and  his  attorney  knew,  or  ought  to 
have  iuiown,  that  Sutton  was  claiming  and 
would  certainly  appropriate  something  like 
one-half  of  the  cash  payment  on  account  of 
expenses  and  advances  which  he  said  he  had 
Incurred  and  made  on  behalf  of  Glaze  in 
connection  with  this  sala  This  would  have 
reduced  the  net  proceeds  to  Glaze  to  a  gross- 
ly Inadequate  price. 

The  decree  of  the  chancery  court  was 
plainly  right,  and  must  be  affirmed. 

Af&rmed. 


017  Va.  370) 

BICKS  et  aL  v.  SCOTT  et  aL 

(Supreme  0>art  of  Appeals  of  Virginia. 

March   11,  1915.) 

1.  BABBiaENTs  ^s»18— Wat  of  NacissirT— 
Implied  Gsant. 

Where  an  owner  of  two  adjoining  farmi 
having  a  cart  path  leading  from  one  to  the  oth- 
er, and  thence  to  a  puUic  road,  sells  one  of 
them,  no  mention  being  made  of  the  cart  path, 
there  was  no  implied  grant  of  the  right  of  way 
as  of  necessity  where  there  is  in  existence  an- 
other road  leading  from  the  sold  farm  to  the 
same  road,  bat  in  a  different  direction,  which 
the  grantee  had  the  unqualified  right  to  oae. 

[Ed.  Note. — For  other  cases,  see  Easementi^ 
Cent.  Dig.  {{  50-65 ;  Dec  Dig.  <d=»18.] 

2.  Easbmjents    ^=»36— AnvsBfiB   Ufirat— Bvi- 

DBNGE. 

Evidence  Keld  insufficient  to  show  tikst  a 
purchaser  of  a  farm  adjoining  the  grantor's  farm 
or  his  privies  used  it  or  laid  claim  to  a  right  of 
way  over  a  cart  path  leading  through  the  gran- 
tor's farm  to  a  public  road  so  as  to  give  any 
rights  as  against  a  bona  fide  purchaser  of  the 
grantor's. 

[Ed.  Note.— For  other  cases,  see  Easemcnti, 
Cent.  Dig.  H  77,  78,  88-83;  Dec.  Dig.  ^=» 
36.] 

3.  Easemknts  ^=s>20— Transfkb  or  Peopkbtt 

-^BONA  Fide  PUBCHABEB. 

Where  no  private  right  of  way  or  other 
easement  is  reserved  in  the  deed  itself,  and  the 
purchaser  has  no  notice  of  any  claim  by  third 
persons  of  a  right  of  way  over  the  land,  be 
takes  the  land  free  from  any  dalm  therefor  ^ 
ther  from  the  grantor  or  those  claiming  under 
him. 

[Ed.  Note.— For  other  cases,  see  Basements^ 
Cent.  Dig.  %%  69,  60;  Dec.  Dig.  «5»2a] 

Appeal  from  Clrcolt  Court,  Southamptoo 
County. 

Suit  by  Joseph  B.  Scott  and  othera  against 
W.  A.  Ricks  and  others.  From  a  Judgment 
for  complainants,  defendants  appeaL  Be- 
versed. 

J.  Hoge  Ricks  and  Cutchins  &  Cntchins,  all 
of  Richmond,  for  appellants.  R.  B.  U  Wa^ 
kins,  of  Franklin,  and  Peatross  &  Savage^  of 
Norfolk,  for  appeUees. 

CARDWELL,  J.  This  appeal  la  from  two 
decrees  entered  In  a  suit  in  equity  Institated 


^s»For  other  gmm  see  same  tople  and  KBY-NUMBBR  in  all  Key-Numbered  Digeets  and  ladezM 
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by  appellee  Joseph  B.  Scott  to  enjoin  appel- 
lants from  obstructing  appellee  Scott,  or 
those  daimlng  under  him,  in  the  use  and  en- 
joyment of  a  certain  passageway  or  road 
leading,  as  is  alleged,  from  a  certain  f&rm 
owned  by  said  appellee,  known  as  the  Mnn- 
ford  farm,  through  an  adjoining  farm,  now 
owned  by  one  of  the  appellants,  and  known 
as  the  Pretlow  farm,  to  a  public  road. 

It  appears  that  prior  to  January  1,  1904, 
Mrs.  Deborah  R.  Pretlow,  widow  of  John 
Pretlow,  deceased,  was  the  owner  of  two 
tracts  of  land,  lying  side  by  side,  and  known, 
respectively,  as  the  ''Pretlow  farm**  and  the 
"Munford    farm,**    each    containing    several 
hundred  acres  of  land.     Upon   each   farm 
there  was  a  dwelling  house  and  other  build- 
ings usually  found  upon  such  farm^.     For 
years  prior  to  his  death  the  residence  and 
place  of  abode  of  John  Pretlow  and  that  of 
his  widow  after  his  death  was  upon  the 
Pretlow   farm,   the    northern    boundary    of 
which  was  the  **Franklin  public  road,'*  the 
mansion  house  on  the  Pretlow  farm  being 
near  this  road,  while  the  Munford  farm  lay 
to  the  south  or  the  southwest  of  the  Pretlow 
farm,  and  Mrs.  Pretlow,  as  did  her  husband, 
managed,  used,  and  operated  the  two  farms 
as  a  single  plantation,  cultivating  portions 
thereof  with  hired  hands,  and  renting  other 
portions  to  tenants,  some  of  whom  resided  on 
the  plantation,  while  others  lived  elsewhere 
and  came  thither  to  tend  their  crops. 

At  the   time  mentioned,  and  long  prior, 
there  was  a  road  called  in  this  record  the 
''Demus.  Williams  road,^  leading  out  east- 
wardly  from  the  southeastern  side  of  the 
Munford  farm  through  the  land  of  one  Nico- 
demus  Williams,  and  down  the  dividing  line 
between  the  lands  of  E.  J.  Joyner  and  Thom- 
as White  to  the  Franklin  public  road.    Con- 
tinuing westwardly  across  the  Munford  farm 
and  through  the  lands  of  one  W.  J.  Barham, 
the  "Demus  Williams  road**  extended  to  Bar- 
liam*s  mill  and  the  public  road  to  Courtland, 
called  the  "Courtland  road.**    This  "Demus 
Williams  road*'  had  been  in  existence  and 
use,  according  to  the  evidence,  since  a  time 
when  *'the  memory  of  man  runneth  not  to 
the  contrary" ;  one  of  the  witnesses  64  years 
of  age  saying  that  It  had  been  there  and  in 
use    "ever   since   he   knew   anything/*   and 
''looks  like  long  before.**    This  road  appears 
to  bave  been  used  for  many  years  in  common 
by  the  tenants,  occupants,  and  owners  of  the 
Munford  farm,  and  by  other  persons  who 
wished  to  go  to  Barham*s  mill,  or  to  the 
•^Courtland  road.**    Some  years  ago,  however, 
a  new  road  was  cut  through  from  tiie  Frank- 
lin road  to  the  Courtland  road,  and  the.Bar- 
bam's  mill  road  ceased  to  be  used  as  thereto- 
fore;  but  thereafter,  and  in  recent  years,  the 
tenants,  occupants,  and  owners  of  the  Mun- 
ford farm,  who,  it  seems,  found  it  necessary 
to  do  00,  have  made  a  general  and  continuous 
use  of  said  "Demus  Williams  road.**    There 
'WBB  during  the  time  mentioned  a  "cart  path,*' 
or     plantation    road,    running   southwardly 


from  the  barnyard  of  the  Pretlow  farm  into 
and  across  the  Munford  fkrm,  and  connect- 
ing with  the  road  to  Barham*8  miU.  In 
traveling  over  this  cart  path  northwardly 
from  the  Munford  farm,  by  passing  through 
said  barnyard  and  close  by  the  Pretlow 
dwelling  house,  and  out  through  tile  front 
lawn  gate,  the  Franklin  road  was  reached, 
at  a  point  about  one  or  one  and  a  quarter 
miles  farther  from  the  town  of  Franklin 
than  the  point  where  the  "Demus  Williams 
road"  intersects  the  Franklin  road.  This 
"cart  path,**  it  is  conceded,  is  "Just  an  ordi- 
nary cart  path  through  the  farms,**  and  was 
used  primarily  as  a  plantation  road,  but, 
as  was  usual  in  such  cases,  Mr.  Pretlow  in 
his  lifetime,  and  Mrs.  Pretlow  after  she  be- 
came the  owner  of  the  two  farms,  solely  as 
a  matter  of  courtesy,  or  tn  a  neighborly  spir- 
it, permitted  their  neighbors  to  use  it,  but, 
as  also  clearly  appears  from  the  evidence  in 
this  cause,  whenever  this  privilege  was  abus- 
ed the  t&rm  gates  across  this  road  were  lock- 
ed, and  for  a  time  passing  thereover  through 
the  Pretlow  fkrm  to  the  public  ro^d  was  pro- 
hibited. 

By  deed  dated  January  1,  1904,  and  duly 
recorded,  Deborah  R.  Pretlow,  widow  of 
John  Pretlow,  deceased,  conveyed  to  appel- 
lee Joseph  B.  Scott,  the  complainant  in  this 
cause,  the  Munford  farm,  describing  the  same 
by  metes  and  bounds,  but  making  no  mention 
of  conveyance  of  the  right  of  way  now  claim- 
ed by  Scott,  from  the  Munford  farm  along 
said  cart  path  out  to  the  Franklin  road.  By 
deed  of  even  date  with  that  Just  mentioned, 
said  Scott  conveyed  the  Munford  farm  to 
Ricks  and  Watkins,  trustees,  in  trust  to  se- 
cure the  payment  of  eight  certain  notes,  evi- 
dencing a  part  of  the  purchase  price  for  said 
property,  which  notes,  as  stated  In  the  bill 
in  this  cause,  had  all  been  paid  except  the 
two  last  maturing,  aggregating  in  principal 
the  sum  of  $587.50. 

On  February  5,  1907,  Scott  conveyed  the 
Munford  farm,  subject  to  the  lien  of  the 
above-mentioned  deed  of  trust,  and  other 
property,  to  P.  R.  Camp,  trustee,  in  trust 
to  secure  to  P.  D.  Camp  the  payment  of  the 
sum  of  $2,960.40,  which  deed  expressly  states 
that  the  conveyance  of  the  Munford  farm  Is 
made  "subject  to  a  prior  deed  of  trust  in 
favor  of  Deborah  R.  Pretlow,**  and  provides 
that,  in  the  event  of  the  sale  of  the  Munford 
farm  by  said  trustee,  "out  of  the  proceeds 
of  sale  the  said  trustee  shall  pay:  (1)  Ex- 
penses of  the  trust;  (2)  the  amount  then  re- 
maining unpaid  on  the  debt  secured  by  the 
prior  deed  of  trust  in  favor  of  Deborah  R. 
Pretlow;  (8)  the  balance  then  remaining  un- 
paid •  •  •  on  the  bonds  secured  to  P.  D. 
Camp  by  this  deed ;  and  (4)  the  remaining  of 
the  purchase  price,  if  any,  he  shall  pay  to  the 
said  J.  E.  Scott** 

Upon  the  death  of  Mrs.  Pretlow  some  time 
in  the  year  1907,  the  Pretlow  farm,  as  well 
as  all  of  the  residue  of  her  estate,  after  the 
payment  of  several  specific  bequests,  became 
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the  property  of  her  heirs  at  law,  who  are  the 
defendants  to  this  suit  and  appellants  here. 
In  December,  1907,  the  devisees  of  Mrs.  Pret- 
low  offered  the  Petlow  farm  for  sale  at  pub- 
lic auction  at  which  sale  Elizabeth  R.  White 
became  the  purchaser,  and  still  owns  and  oc- 
cupies the  farm. 

It  further  appears  that  from  January, 
1904,  until  January,  1911,  said  Joseph  E. 
Scott,  the  purchaser  of  the  Munford  farm 
from  Mrs.  Pretlow,  had  been  in  possession  of 
and  cultivating  it,  while  living  just  opposite 
the  point  where  the  "Demus  Williams  road" 
enters  the  Franklin  road,  and  that  In  going 
to  and  from  the  Munford  farm  he  used  this 
"Demus  Williams  road"  almost  exclusively, 
as  testified  to  by  two  witnesses  who  lived 
by  the  side  of  this  road  and  near  to  said 
Scott's  place  of  residence.  During  this  peri- 
od of  time  Scott  laid  no  claim  to  any  sup- 
posed right  of  way  over  the  Pretlow  farm, 
nor  did  he  often  use  the  cart  path  across  it, 
concerning  which  he  states,  when  testifying 
in  this  case:  '*I  did  seldom  use  it  myself." 
In  fact,  instead  of  claiming  and  using  a  right 
of  way  over  and  along  said  cart  path,  he 
(Scott)  on  several  distinct  occasions  built 
fences  across  it  at  the  point  where  It  crossed 
the  dividing  line  between  the  Munford  and 
Pretlow  farms,  thus  preventing  any  passing 
that  way  through  the  two  farms.  It  further 
appears  that  P.  D.  Camp,  "agent"  for  Scott, 
in  January,  1911,  was  endeavoring  to  nego- 
tiate a  sale  of  the  Munford  farm,  and  one 
M.  C.  Blythe,  who  lived  at  a  point  known 
as  Williams  Crossroads,  across  the  Pretlow 
farm  from  the  Munford  place,  and  for  whom 
the  "Demus  Williams  road"  was  very  much 
out  of  the  way  and  inconvenient,  SLgreed  to 
purchase  the  Munford  farm,  "provided  a 
right  of  way  could  be  secured  for  him  across 
the  Pretlow  farm." 

P.  D.  Camp,  testifying  In  this  case,  says: 
"Mr.  Joe  Scott  authorized  me  to  sell  the 
farm  if  I  could  find  a  purchaser  for  it,  and  Mr. 
Blythe  had  made  an  offer  for  the  farm  if  we 
could  get  a  right  of  way  through  the  Pretlow 
farm.    ♦    ♦    ♦^» 

And  again: 

"I  had  an  offer  for  the  Munford  farm  of  |4,- 
450,  provided  the  party  that  made  this  offer 
could  get  through  the  Pretlow  farm,  and  under 
no  other  conditions  would  he  buy  the  farm,  ex- 
cept to  give, him  that  right  of  way  through  the 
Pretlow  farm.    ♦    ♦    ♦  »t 

And  again  says  the  witness: 

"As  stated  just  now,  Mr.  Blythe  said  he  would 
give  $4,450  for  the  farm  upon  the  condition 
that  he  should  have  a  right  of  way  out  to  the 
road  through  the  Pretlow  farm,  and  under  no 
other  conditions." 

On  the  9th  or  10th  of  January,  1911,  when 
W.  A.  Ricks,  representing  the  devisees  of 
Mrs.  Pretlow,  went  to  P.  D.  Camp  "to  see  if 
he  would  take  up  one  of  the  notes  drawn  by 
Mr.  Scott,  as  he  had  been  doing  before," 
Camp  insisted  that  a  right  of  way  across 
the  Pretlow  farm  be  secured  for  him,  or 
rather  for  Mr.  Blythe,  and  stated  that  the 
note  which  was  then  due  would  not  be  paid 


unless  such  a  right  of  way  wss  secured.  Up- 
on being  told  by  Dr.  Ricks  that  he  bad  no 
right  to  give  a  right  of  way  through  the  Ptet- 
low  farm,  as  the  farm  had  been  sold  to  his 
sister,  Mrs.  White,  who  then  owned  it,  Gamp 
refused  to  pay  the  note. 

While  recognising  no  right  on  the  part  of 
Scott  or  Camp  to  an  easemoit  of  a  right  of 
way  across  the  Pretlow  farm,  but  anxious 
to  settle,  if  possible,  without  a  lawsuit  the 
controversy  then  for  the  first  time  made  con- 
cerning such  an  easement,  appellants,  oth- 
er than  Mrs.  White,  did  what  they  could  to 
assist  Scott  in  his  efforts  to  secure  the  de- 
sired right  of  way  from  Mrs.  White  across 
her  property,  but,  f&iling  in  these  efforts, 
and  although  believing  that  the  owner,  ten- 
ants, and  occupants  of  the  Munford  farm 
had  an  undisputed  right  of  'Way  over  the 
"Demus  Williams  road"  to  the  Franklin  pub- 
lic road,  and  although  this  right  had  never 
been  questioned  until  then  by  Soott  and 
Camp,  in  order  that  all  questions  concern- 
ing this  right  of  way  might  be  settled  once 
and  for  all  time,  W.  A.  Ricks,  on  July  8, 
1911,  procured  and  had  duly  recorded  a  deed 
executed  by  Thomas  P.  White,  SI  J.  Joyner, 
and  Nicodemus  Williams  and  their  wlTes,  in 
whi(^  the  grantors  did  "give,  grant,  and  con- 
firm  unto  W.  A.  Ricks  and  all  other  persons, 
a  free  and  unobstructed  right  of  way  of  the 
same  width  as  the  one  now  in  use,  over  and 
along  the  old  roadway  now  leading  from  the 
county  road  to  the  tract  of  land  known  as 
the  'Munford  farm,'  which  was  purchased  by 
Joseph.  E.  Soott  from  Deborah  R.  Pretlow 
on  the  1st  day  of  January,  1904.  Said  road- 
way is  located  in  Franklin  magisterial  dis- 
trict of  Southampton  county,  Va.,  and  nms 
across  the  lands  of  Nicodemus  Williams 
and  between  the  farms  of  Thomas  P.  White 
and  E.  J.  Joyner  to  the  county  road  leading 
from  Franklin  to  'Uggal'  or  Williams  Cross- 
roads." 

The  grantors  in  this  conveyance,  as  plain- 
ly appears,  were  the  only  persons  who  conld 
have  raised  a  valid  objection  to  the  free  and 
unobstructed  use  of  the  "Demus  WtUiams 
road*'  by  the  owners,  tenants,  or  occupants 
of  the  Munford  farm,  and  which  had  been 
so  used,  as  already  stated,  for  very  many 
years  prior  to  this  conveyance;  the  use  where- 
of never  having  been  before  called  In  ques- 
tion. 

In  August,  1911,  default  having  been  made 
In  the  payment  of  the  debt  due  P.  D.  Camp 
and  secured  by  the  second  deed  of  trust 
above  mentioned,  P.  R.  Camp,  the  trustee 
therein  named,  sold  the  Munford  farm  at 
public  auction,  P.  D.  Camp  becoming  the 
purchaser  thereof  at  the  price  of  $4,000,  and 
the  farm  was  conveyed  to  him  by  the  trus- 
tee. The  purchase  money  from  this  sale — 
viz.,  $4,000 — appears  to  have  been  sufficient 
to  pay  the  costs  of  executing  the  trust,  the 
balance  due  on  the  debt  secured  by  the  prior 
deed  of  trust  in  favor  of  Mrs.  Pretlow  (1587), 
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with  Interest,  and  also  the  debt_secured  by! 
tke  second  deed  to  P.  D.  Camp,  but  It  does 
not  appear  that  P.  R.  Camp,  trustee,  has  ever 
settled  any  account  as  such,  nor  did  he  pay 
the  balance  of  the  debt  secured  to  Mrs.  Pret- 
low.    Default  having  been  made  in  the  pay- 
ment of  said  balance  due  on  the  debt  secured 
to  Mrs.  Pretlow,   John  D.  Abbltt  was  sub- 
stituted as  trustee  in  said  deed  securing  the 
same,  in  the  place  and  stead  of  Ricks  and 
Watkins,  the  trustees  therein  named,  who 
declined    to  execute   the   trust,    and,    being 
required  so  to  do  by  the  holder  of  the  notes 
evidencing  the  balance  due  on  said  debt,  Ab- 
bltt, trustee,   advertised  the  Munford  farm 
for  sale  *at  public  auction ;    whereupon  said 
Joseph  E.   Scott  instituted  this  suit,  alleg- 
ing in  his  bill  that  at  the  time  of  the  con- 
veyance of  the  Munford  farm  to  him  there 
was  a  cart  path  across  the  Pretlow  farm, 
which  was  reasonably  necessary  for  the  prop- 
er enjoyment   of  said  Munford   farm,   and 
passed  with  said  farm  as  an  appurtenance 
thereof;    that  the  exercise  of  said  right  of 
way  by  the  "tenants,  owners,  and  occupants" 
of  said  Munford  farm  has  been  obstructed  by 
Elizabeth  R.  White  (the  present  owner  of  the 
Pretlow  farm),  and  their  right  thereto  de- 
nied;   that  a   sale  of   said  Munford  farm 
while  this  question  concerning  its  appurte- 
nances  is   undecided    would    result   in   the 
farm's  being  sold  at  a  sacrifice,  etc.;    the 
prayer  of  the  bill  being  that  Abbitt,  trustee 
as  aforesaid,  be  enjoined  from  selling  the 
Munford  farm  until  the  question  of  the  right 
of  the  tenants,  owners,  and  occupants  to  the 
alleged  easement  appurtenant  thereto  could 
be  determined;  that  said  cart  path  and  right 
of  way  across  the  Pretlow  farm  may  be  de- 
creed to  have  passed  to  complainant  by  the 
deed  from  said  Deborah  R.  Pretlow,  as  an 
incident .  and   appurtenant   of  the  property 
thereby  conveyed,  etc. 

A  preliminary  injunction  was  awarded  in 
accordance  with  the  prayer  of  the  bill,  and 
the    defendants    (appellants    here)    in    due 
course  demurred  to  the  bill,  and  answered 
the  same  both  by  an  original  and  an  amend- 
ed answer,  asking,  for  reasons  stated,  that 
the   answer  be  treated  as  a  cross-bill,  and 
denying  that  the  cart  path  in  question  was 
appurtenant  to  the  Munford  farm;    denying 
that  it  was  the  intention  of  Deborah  R.  Pret- 
low to  grant  to  complainant  Scott  any  right 
In  this  cart  path  through  the  Pretlow  farm, 
or  that  it  through  the  last-named  farm  was 
at  all  necessary  for  the  proper  enjoyment  of 
the  Munford  farm ;   and  alleging  that  at  the 
time  of  said  conveyance  to  the  said  Scott 
there  was,  and  still  is,  a  well-defined  road 
and   right  of  way  ("Demus  Williams  road*') 
from  the  southeastern  side  of  the  Munford 
farm  to  the  public  road,  which  road  Is  all  the 
outlet  that  was  or  is  needed  for  the  conven- 
ient use  of  the  Munford  farm,  etc. 

P.   D.  Camp  appeared  by  counsel  at  the 
October,,  1912,  term  of  the  trial  court,  and 


was  permitted,  over  the  objection  of  the  de- 
fendants, to  file  his  petition  and  to  become 
a  plaintiff  in  the  cause,  and  praying  the  re- 
lief asked  in  the  bill  filed  by  Scott  On  the 
same  day  that  the  petition  by  Camp  was  filed 
and  he  was  admitted  .as  a  party  plaintiff^ 
the  cause  was  argued  by  counsel  before  Hon. 
Jesse  F.  West,  who  was  sitting  for  Hon.  J. 
L.  McLemore,  Judge  of  the  circuit  court  of 
Southampton  county  and  thereupon  thp  ^udge 
presiding,  of  his  own  motion,  entereu  a  de- 
cree reciting  that  the  court,  being  of  opinion 
that  complainants  were  entitled  to  a  right  of 
way  across  the  Pretlow  farm,  appointed  com- 
missioners to  locate  such  a  right  of  way; 
but,  the  parties  to  this  controversy  being  un- 
willing to  abide  by  that  ruling  of  the  court, 
the  final  decree  in  the  cause  was  entered, 
by  which  the  court  adjudged  and  decreed,  as 
a  matter  of  fact: 

"That  the  road  or  path  mentioned  or  describ- 
ed in  the  bill  of  complaint  across  the  farm, 
known  as  the  Pretlow  farm,  from  the  farm 
known  as  the  Munford  farm,  to  the  public  road, 
was  used  by  the  owner  of  the  two  said  farms, 
when  the  two  said  farms  were  owned  by  the  same 
owner  as  one  heritage,  for  the  use  and  conveni- 
ence of  the  tenants,  owners,  and  occupants  of 
the  farm  known  as  the  Munford  farm,  and  that 
the  said  road  or  right  of  way  was  and  is  clearly 
marked,  open,  obvious,  notorious,  and  visible, 
and  had  been  established  and  used  for  a  long 
number  of  years,  to  wit,  more  than  90  years 
prior  to  the  sale  of  the  Munford  farm  to  the 
complainant  herein  Jos.  E.  Scott,  and  that  the 
said  road  or  right  of  way  was  and  is  reason- 
ably necessary  for  the  convenient  use  and  en- 
joyment of  the  Munford  farm;  that  at  the 
time  of  the  sale  of  the  Munford  farm  to  the 
complainant  Jos.  E.  Scott  the  said  Munford 
farm  was  entirely  surrounded  by  the  land  of 
the  grantor  in  the  deed  to  the  said  Joe.  E. 
Scott  or  by  the  land  of  third  parties,  and  that 
there  was  no  way  of  getting  from  the  said  Mun- 
ford farm  to  the  public  road  except  across  the 
land  of  the  grantor  of  the  said  Jos.  E.  Scott, 
who  was  the  predecessor  in  title  of  the  defend- 
ants herein,  or  across  the  land  of  strangers." 

The  rulings  of  the  court  in  not  sustaining 
appellants'  demurrer  to  the  bill  and  in  ad** 
ndtting  P.  D.  Camp  as  a  party  plalntifl  in 
the  cause  are  assigned  as  error  in  the  peti- 
tion for  this  appeal,  but  that  relating  to  the 
ruling  on  the  demurrer  was  waived  in  the 
oral  argument  here,  and,  in  our  view  of  the 
case,  it  need  only  be  considered  upon  its 

merits. 

The  case  upon  its  facts  is  wholly  dissim- 
ilar to  that  line  of  cases  to  which  belong 
Sanderlin  v.  Baxter,  76  Va.  299,  44  Am.  Rep. 
165,  Scott  V.  Moore,  98  Va.  668,  37  S.  B.  342, 
•81  Am.  St.  Rep.  749,  Oney  v.  W.  B.  Vista  L. 
Co.,  104  Va.  580,  52  S.  E  343,  2  L.  R.  A.  (N. 
S.)  832,  113  Am.  St.  Rep.  1066,  and  Muse  v. 
Gish,  114  Va.  90,  76  S.  B.  764,  so  much  relied 
on  by  counsel  for  appellees. 

[1]  In  section  103,  vol.  1,  Biinor  on  Real 
Prop.,  the  rules  of  law  peculiarly  applicable 
to  the  facts  of  this  case  are  clearly  set  out 
and  the  authorities  to  sustain  the  text  dted. 
The  learned  author  says: 

"Easements  are  sometimes  implied  upon  a 
grant  of  land,  because  without  them  the  prop- 
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erty  granted  could  not  be  ased  by  the  rrantee, 
or  could  not  be  used  for  the  purpose  for  which 
it  was  granted.  Such  easements  are  said  to 
arise  by  necessity,  that  is,  by  a  necessary  in- 
ference, since  otherwise  the  whole  grant  would 
be  nugatory.    •    ♦    • 

"In  the  case  of  ways  by  necessity,  it  is  the 
intention  of  the  parties  that  is  sought  to  be  in- 
ferred from  the  uselessness  of  the  land  to  the 
grantee  (unless  such  right  of  way  is  implied). 
Whether  degrees  of  usefulness  may  be  admitted 
as  a  ground  in  determining  this  intention  is  a 
question  upon  which  the  courts  are  divided. 
Upon  principle,  it  would  seem  that,  if  there  al- 
ready be  another  mode  of  access  to  the  land, 
though  much  less  convenient,  or  more  expensive 
to  develop,  the  reason  for  the  inference  of  a 
graiit  of  a  way  by  necessity  ceases." 

Appellants  in  tliis  case  say  in  their  an- 
swers, prayed  to  be  treated  as  a  cross-bill 
(to  which  appellees  have  filed  no  answer)  or 
replication,  and  introduce  evidence  to  sup- 
port the  statement  that  the  cart  path  In 
question  was  not  at  all  necessary  for  the 
"proper  enjoyment"  of  the  Munford  farm; 
that  there  was  at  the  time  of  the  conveyance 
of  that  farm  to  appellee  Scott,  and  still  la, 
a  well-defined  road  and  legal  right  of  way 
out  from  the  sontheastem  side  of  the  farm, 
which  said  road  is  all  the  ontlet  that  was  or 
is  needed  for  the  convenient  use  and  enjoy- 
ment of  said  Munford  fkrm;  that  the  said 
road  is  a  much  nearer  route  to  the  town  of 
E^anklin  (the  local  market  and  center  of 
trade)  than  the  cart  path  for  which  appellees 
are  now  contending,  and  it  has  been  used  by 
the  tenants,  occupants,  and  owners  of  the 
Munford  farm  for  a  great  many  years,  to 
wit,  for  over  70  years;  and  that  appellee 
Scott  had  used  exduslyely  since  purchasing 
the  Munford  farm  this  right  of  way  or  road 
extending  eastwardly  from  said  farm  through 
lands  of  Nicodemus  Williams  and  between 
the  farms  of  E.  J.  Joyner  and  Thos.  B. 
White  to  the  Franklin  road,  and  has  neyer 
until  recently  made  any  attempt  to  use  the 
said  cart  path  throned  the  Pretlow  farm,  but, 
on  the  contrary,  soon  after  purchasing  tlie 
Munford  farm  In  1904,  he  (Scott)  obstructed 
and  barricaded  said  cart  path  at  the  point 
where  it  crossed  the  line  between  the  two 
farms,  and  these  obstructions  were  from  time 
to  time  renewed.  These  facts  are  not  denied 
by  Scott,  nor  Is  any  evidence  introduced  to 
contradict  him.  On  the  other  hand,  the  tes- 
timony for  appellees,  as  well  as  that  for  ap- 
pellants, fully  sustains  the  contention  of  the 
latter  that  this  road,  the  "Demus  Williams 
road,"  has  been  used  by  the  owners,  tenants, 
and  occupants  of  the  Munford  farm  since  a 
time  when  the  "mind  of  man  runneth  not 
to  the  contrary." 

It  is  true  that  the  evidence  shows  that 
this  "Demus  Williams  road"  has  been  neg- 
lected, so  that  to  put  it  in  good  order  for 
general  use  would  be  somewhat  ezpenalTe, 
but  the  owners  of  the  lands  over  or  along 
which  it  runs  have  testified  In  this  case,  and 
neither  denied  the  right  of  owners,  tenants, 
and  occupants  of  the  Munford  farm  to  use 
said  road,  and  both  expressly  stated  that  it 


had  been  used  by  persons  going  to  or  from 
the  Munford  fftrm  for  more  than  30  years. 
Appellee  Scott,  as  we  have  seen,  admits  that 
during  tne  7  years  he  owned  the  Munford 
farm  he  seldom  used  the  cart  path  in  ques- 
tion, and  used  the  *'Demus  Williams  road** 
constantly  and  almost  exclusively  in  going  to 
and  from  the  Munford  farm.  The  deed  of 
Mrs.  Pretlow  to  him,  as  we  have  also  seen, 
is  silent,  as  also  are  the  deeds  of  trust  exe- 
cuted by  him  to  trustees  to  secure  purchase 
money  for  the  farm  and  borrowed  mon^,  as 
to  this  cart  path  or  any  other  passage  way 
through  the  Pretlow  farm  to  the  pablic  road. 
He  was  pres^it  when  the  Pretlow  farm  was 
sold  at  public  auction  in  1907  for  partition, 
and  when  the  same  was  purchased  by  appel- 
lant Mrs.  White  without  any  notice  whatever 
of  a  claim  of  an  easement  over  the  farm  for 
the  benefit  of  the  Munford  farm,  and  yet  be 
remained  silent  as  to  any  claim  he  was  mak- 
ing or  intended  to  make  to  such  an  easement 
To  go  still  further  into  the  evidence,  it  is 
proven  by  numerous  witnesses,  those  for  ap- 
pellees as  well  as  those  for  appellants,  and 
adndtted,  though  reluctantly,  by  appellee 
Scott  himself,  that  soon  after  he  purchased 
the  Munford  farm  he  built  a  rail  fence  across 
the  old  cart  path  or  plantation  road  at  the 
point  where  it  crosses  the  line  between  the 
two  farms;  that  afterwards  one  of  the  tm- 
ants  on  the  Munford  farm  and  one  of  those 
on  the  Pretlow  farm,  without  his  knowledge 
or  consent,  built  a  gate  in  the  rail  fence  at 
that  point  for  their  own  personal  conven- 
ience; that  later,  after  this  gate  had  been 
broken  down,  he  (Scott)  again  built  across 
this  road  or  cart  path  at  the  point  mention- 
ed another  fence — "this  time  a  wire  fences 
something  that  could  not  so  readily  be  taken 
down."  Scott,  while  testifying,  spealcs  light- 
ly of  this  fence,  referring  to  it  as  a  frail  af- 
fair, that  only  remained  for  a  few  months; 
but  C.  W.  Darden  testifies  that  when  he  wish- 
ed to  pass  through  that  way  during  the 
Christmas  season,  1909,  he  had  to  go  lower 
down  the  line  to  a  place  where  a  portion  of 
the  old  rail  fence  still  stood  and  take  down 
that  rail  fence  In  order  to  pass  from  the  Mun- 
ford farm  to  the  Pretlow  farm. 

The  negotiations  of  Scott  leading  up  to  his 
purchase  of  the  Pretlow  farm  were  conducted 
on  behalf  of  Mrs.  Pretlow  by  her  brother,  W. 
A.  Bicks,  who,  when  testifying  in  this  caae^ 
was  asked: 

"Q.  Was  there  ever  an  intention  on  your  part 
to  grant  Mr.  Scott  a  right  of  way  through  the 
Pretlow  farm?  A.  No,  sir;  not  by  word  or 
gesture." 

Scott,   when  testifying  for  himself,  was 

asked: 

"Q.  Mr.  Scott,  have  you  ever  talked  witii  Mr- 
Bicks  since  the  time  you  bought  this  farm — ^X 
mean  the  Munford  fkrm — about  a  right  of  way 
from  the  Munford  farm  to  the  public  road? 
A.  No;   I  never  have." 

P.  D.  Camp,  having  testified  as  to  some 
agreement  between  him  and  Scott,  to  the  ef- 
fect that  the  latter  still  had  some  interest 
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in  the  Munfoid  farm,  was  asked  as  to  how 

tMs  controversy  bb  to  this  alleged  right  of 

way  first  arose,  and  he  answered: 

**Mr.  Joe  Scott  had  authorized  me  to  sell  the 
farm,  if  I  could  find  a  purchaser  for  it,  and 
Mr.  Blythe  had  made  an  offer  for  the  farm  if 
we  could  get  a  right  of  way  through  the  Pret- 
low  farm,  that  is,  leading  from  the  Munford 
farm  through  the  Pretlow  ftirm  along  the  line 
of  the  old  right  of  way  up  to  the  public  road, 
that  is,  coming  up  from  the  Munford  farm 
through  the  Pretlow  farm  to  the  back  side  of 
the  barnyard,  and  through  the  barnyard  to  the 
right  of  the  dwelling  house  on  the  Pretlow  farm, 
and  out  the  avenue  in  front  of  the  house  to  the 
road,  and  I  asked  Mr.  Ricks  if  he  could  do  that. 
He  said  it  was  not  in  his  power  to  do  that,  as 
he  bad  sold  the  farm  to  his  sister,  Mrs.  White, 
and  therefore  the  right  was  in  her." 

Again  the  witness  said: 

"As  I  stated  just  now,  Mr.  Blythe  said  he 
would  give  $4,450  for  the  farm  upon  the  condi- 
tion that  he  should  have  a  right  of  way  out  to 
the  road  through  the  PreUow  farm,  and  under 
no  other  condition." 

[2]  It  thus  appears  that  appellees,  nor  ei- 
ther of  them,  never  entertained  an  idea  that 
they  had  of  right  such  an  easement  or  right 
of  way  ont  from  the  Munford  farm  over  and 
through  the  Pretlow  farm  to  the  public  road, 
as  they  are  asserting  in  this  suit,  or  asserted 
such  right  until  they  found  a  purchaser  for 
the  Munford  farm  willing  to  give  a  higher 
price  for  it  with  such  a  right  of  way  out  to 
the  public  road  than  he  would  give  without  it 
or  buy  at  all.  It  is  inconceivable,  upon  the 
facts  in  the  case,  that  Mrs.  Pretlow  or  her 
husband,  in  the  use  they  made  or  permitted 
of  this  cart  way  or  plantation  road,  ever  in- 
tended to  establish  it  as  an  outlet  to  the  pub- 
lic road  that  would  pass  to  a  grantee  of  the 
Munford  farm  as  a  necessary  easement  or 
appurtenance  thereto. 

As  we  have  seen,  the  easement  asserted  by 
appellees  was  neither  apparent,  continuous, 
nor  reasonably  necessary  to  the  enjoyment 
of  the  Munford  farm  at  the  time  it  was  con- 
veyed to  appellee  Scott  by  Mr&  Pretlow  in 
January,  1904,  or  during  the  seven  years  that 
he  owned  and  cultivated  it,  and  during  which 
time  the  Pretlow  farm  passed  into  the  hands 
and  ownership  of  appellant  Mrs.  White,  a 
bona  fide  purchaser  thereof  for  value,  and 
who  was  without  knowledge  of  the  easement 
over  the  property  which  appellees  never  as- 
serted prior  to  this  suit    The  user  of  the 
cart  path  through  the  Pretlow  farm,  up  to 
the  conveyance  of  the  Munford  farm  to  ap- 
pellee Scott,  was  chiefly,  if  not  solely,  as  a 
plantation  road,  and  the  subsequent  actions 
of  Scott  himself  all  tend  to  negative  any  in- 
tention on  the  part  of  Mrs.  Pretlow  or  ex- 
pectation on  his  part  that  a  right  of  way 
across  the  Pretlow  farm  should  pass  as  an 
appurtenance  of  the  Munford  farm. 

[3]  "Where  no  private  right  of  way  or  oth- 
er easement  Is  reserved  in  the  deed  itself, 
and  the  purchaser  has  no  notice  of  any 
claim  by  third  persons  of  a  right  of  way  over 
tbe  land,  he  takes  the  land  free  from  any 


claim  therefor,  either  from  the  grantor  or 
those  claiming  under  him."  Deacon  v.  Doyle, 
75  Va.  258;  Minor  on  Real  Prop.  voL-  1,  p. 
117. 

In  the  case  here,  not  only  Is  it  proven  that 
appellee  Scott  was  present  when  the  Pretlow 
farm  was  sold  at  public  auction  and  pur- 
chased by  appellant,  Mrs.  White,  but  that 
there  was  no  notice  to  any  prospective  pur- 
chaser of  the  daim  he  is  now  making,  or  any 
one  else,  to  the  use  and  enjoyment  of  an  ease- 
ment over  the  farm;  the  sale  being  made 
without  any  reservation  whatsoever,  and  no 
mention  made  of  such  an  easement,  either  in 
the  advertisement  at  the  time  of  the  sale  or 
in  the  deed  conveying  the  property. 

To  put  upon  the  Pretlow  farm  the  onerous 
burden  of  such  an  easement  or  passageway 
as  appellees  are  contending  for  is  not,  as 
we  view  the  case,  warranted  by  the  facts 
proven. 

For  the  foregoing  reason,  the  decrees  ap- 
pealed from  are  reversed  and  annulled,  and 
this  court  will  enter  the  decree  which  the  cir- 
cuit court  should  have  entered,  dissolving 
the  injunction  awarded  in  the  cause  and  dis- 
missing the  bill  filed  therein  by  appellee 
Scott,  with  costs  to  appellants. 

Reversed. 

KEITH,  P.,  absent 

Note.— This  case  was  argued  before  Judge 
KELLY'S  term  began. 


(117  Va.  327) 
NORFOLK  SOUTHERN  R.  CO.  v. 

CROCKER. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

11,  1915.) 

1.  Rahjvoads  ^=s>3Mr-AcnoN  roa  Psbsonal 
Injubixs  —  DscLAaATioir  —  Last  Clbab 
Chanck. 

A  declaration,  alleging  that  plaintiif  had 
been  riding  as  passenger  on  defend  a  Dt*8  freight 
train,  and  that  when  it  stopped  to  shift  cars 
he  left  the  train,  with  the  conductor's  ktiowl- 
ed^;  that,  while  waiting  while  tiie  engine  was 
shifting  cars,  the  conductor  called  him  to  the 
track  to  show  him  a  broken  car:  that  while 
he  was  examining  it,  and  while  defendant's 
servants  in  charge  of  the  train,  had  they  ex- 
ercised ordinary  care,  could  have  seen  hSm  and 
his  dangerous  position  in  time  to  avoid  injury, 
they  negligently  switched  a  car  against  the  car 
so  as  to  start  it  and  injure  plaintiiT ;  that  tbe 
conductor  negligently  fuled  to  warn  him  of  the 
engine's  approach  in  time  for  him  to  avoid  in- 
jury, but  that  the  trainmen  saw  bim  in  time 
to  have  avoided  injury  by  exercise  of  ordinary 
care— stated  a  cause  of  action  within  the  rule 
of  the  last  clear  chance. 

[£jd.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1831-1338;   Dec.  Dig.  <S==>a94.] 

2.  Nboliobhob  ^s»88  —  "Last  Clxab 
Chawcb.'* 

The  "last  dear  chance^  rule  is  a  qualifi- 
cation of  the  rule  that  eontribntory  negligence 
bars  a  recovery,  and  the  principle  is  that,  al- 
though the  plaintiff  negligently  exi^ses  himself 
to  peril,  ana  that,  although  his  ne^Mi^once  con- 
tinues until  the  accident  happens,  hv.  may  re- 
cover if  the  defendant,  with  knowledge  of  his 
danger  and  reason  to  suppose  that  he  may  not 


For  other  cases  see  tamo  topic  and  KEY-NUMBER  In  all  Koy-Numborsd  DlsssU  and  Indsxts 
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save  himself,  may  avoid  the  injury  by  exercise 
of  ordinary  care,  and  fails  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  115;   Dec.  Dig.  <g=»83. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Last  Clear  Chance.] 

3.  RAILB0AD8  ^=»390— Injury  to  Pbbson  on 
Track— CoNCUBBiNO  Negligbncr. 

Where  it  is  the  duty  of  one  upon  a  rail- 
road track  to  keep  a  lookout  for  approaching 
trains,  and  the  duty  of  trainmen  to  exercise 
reasonable  care  to  discover  the  presence  of  a 
person  on  the  track,  and  if  in  the  exercise  of 
such  care  a  person  would  be  discovered,  and  he 
is  injured,  and  nothing  else  is  shown,  the  case 
is  one  oi  "concurring  negligence,"  as  distin- 
guished from  the  last  clear  chance,  and  there 
can  be  no  recovery. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  tS  1324,  1325:   Dec  Dig.  <8=s>390.] 

4.  Pleading  ^=»193,  317— Bill  of  Pabticu- 


In  action  against  railroad  for  an  injury  on 
its  track  defendant,  if  wishing  and  entitled  to 
a  more  specific  statement  than  the  declaration 
contained  as  to  the  plaintiflTs  position  at  the 
time  of  injury,  had  a  remedy  by  a  motion  for  a 
bill  of  particulars,  as  expressly  prescribed  by 
Code  1904,  i  3249,  but  no  remedy  by  demurrer. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §S  425,  42&-435,  487-443,  954-962; 
Dec  Dig.  «=5>193,  817.] 

5.  Railboads  ^==>401— Action  fob  Pebsonal 

InJUBT    —     iNSTBtrOTIONS    —    LAST    CLEAB 

Chance. 

In  an  action  against  a  railroad  for  person- 
al injury,  an  instruction  that  if  defendant's 
train  was  in  charge  of  a  conductor,  and  that 
plaintiff,  up  to  the  happening  of  the  accident, 
was  on  the  track,  engaged  in  a  conversation 
with  the  conductor  and  in  examining  a  car,  to 
which  his  attention  had  been  directed  by  the 
conductor,  and  was  paying  no  attention  to  dan.- 
ger  from  approaching  cars,  and  took  no  steps 
to  secure  his  own  safety,  and  if  the  conductor 
saw  his  danger  and  by  ordinary  care  might 
have  stopped  the  engine  or  warned  plaintiff  so 
as  to  prevent  the  accident,  and  failed  to  do  so; 
that  plaintiffs  negligence  was  not  the  direct 
cause  of  the  injury— was  not  objectionable  as 
submitting  the  last  clear  chance  rule  in  a  case 
where  plaintiff  was  in  full  possession  of  his 
faculties  and  his  negligence  continued  up  to 
the  moment  of  the  accident,  and  there  was  noth- 
ing to  warn  defendant  that  plaintiff  was  ob- 
livious of  his  danger. 

VEjd.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S|  1382-1390;   Dec  Dig.  «8=5>401.] 

6.  Tbial    ^=»;251— Instbuotion— Confobmitt 
TO  Issue. 

In  such  action,  where  the  negligence  al- 
leged and  shown  by  the  evidence  was  that  of 
the  conductor  in  charge  of  the  train,  an  instruc- 
tion that  there  could  be  no  recovery  by  plain- 
tiff unless  he  proved  that  defendant's  servants 
"in  charge  of  its  engine"  saw  him  in  apparent 
danger,  not  in  full  possession  of  his  faculties, 
and  might,  by  ordinary  care,  have  avoided  the 
injury,  or  if  plaintiff  failed  to  save  himself 
by  exercise  of  reasonable  care,  was  properly 
refused,  as  involving  the  negligence  of  those  "in 
charge  of  the  engine,"  instead  of  the  negligence 
of  the  conductor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  587-595;    Dec  Dig.  <8=s>251.] 

7.  Negligence  <&:^88— Last  Clear  Chance. 

The  doctrine  of  the  last  clear  chance  may 
appl^  in  cases  in  which  the  injured  party  is 
not  in  possession  of  his  faculties. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  i  115;   Dec.  Dig.  <S=»83.] 


8.  Tbial  <&:^253— Inbtbuction  laNORiNo  Is- 
sues. 

In  action  against  a  railroad  for  personal 
injury  while  on  its  track,  an  instruction  that 
a  railroad  track  was  itself  a  danger  signal, 
and  that  if  plaintiff  by  listening  and  keeping  a 
lookout  might  have  avoided  injury,  and  his  HH- 
ure  to  do  so  contributed  thereto,  he  could  not 
recover,  was  properly  refused,  as  ignoring  the 
rule  of  last  clear  chance. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  613-623 ;   Dee.  Dig.  ^=>25S.} 

9.  Railboads  ^=»398— Action  fob  Injuries— 
Sufficiency  of  Evidence. 

In  an  action  against  a  railroad  for  pei^ 
sonal  injury  while  on  its  track  looking  at  a 
broken  freight  car,  resulting  from  the  switching 
of  cars  against  it  so  as  to  move  it,  evidence 
held  to  sustain  a  verdict  for  plaintiff. 

[Bid.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  §|  1356,  135&-1363;  Dee.  Dig.  ^=> 
39a] 

10.  Tbial  ^=»243  —  Conflictino  Inbtbuc- 

TIONa 

In  such  action,  an  instruction  that  the  jury 
conld  not  find  for  plaintiff  unless  he  proved 
that  defendant's  servants  "in  charge  of  its 
engine"  saw  him  in  apparent  danger  when  his 
attention  was  distracted,  and  might,  by  ordi- 
nary care,  have  prevented  the  injury,  was  not 
in  conflict  with  an  instruction  for  plaintiff  diat 
if  plaintiff  was  on  the  track  examining  a  broken 
car  and  conversing  with  the  conductor  in  charge 
of  the  train  and  was  paying  no  attenti<>n  to 
danger  from  moving  cars,  and  that  if  the  ctm- 
ductor  saw  hia  danger  in  time  to  have  avoided 
it  in  the  exercise  of  reasonable  care,  he  might 
recover  regardless  of  contributory  negligoice. 

[Ed.  Note.— For  other  cases,  see  TriaL  dent 
Dig.  H  564,  565;  Dec  Dig.  4ds>243.] 

11.  Appeal  and  Ebbob  ^=:>882— Pabtt  Bn- 

TTTLED  to  ALIJEGED  EBBOB. 

A  part^  who  has  invited  error  by  an  in- 
struction, given  without  objection  from  the  ad- 
verse party,  and  who  might  have  had  an  ad- 
vantage therefrom  if  the  verdict  had  conformed 
thereto,  cannot  complain  because  the  jury  did 
not  follow  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §t  3591-8610;   Dec  Dig.  ^=> 

882.] 

12.  Railboads  ^=»890  —  Negugkncb— Tbes- 
passbb— Last  Cleab  Chance. 

Under  the  doctrine  of  last  dear  dianoe, 
it  is  a  railroad's  duty  to  avoid  injury  to  one 
on  the  track,  whether  he  is  a  {trespasser  or  an 
invitee. 

[Ed.  Note.— For  other  cases,  see  Railroads^ 
Cent  Dig.  »  1324,  1325;   Dec  Dig.  «=»39a] 

13.  Damages  ^=»182— Excessivb  Damages— 
Loss  OF  Leg. 

A  verdict  for  $18,000  for  the  loss  of  a  leg, 
causing  intense  and  long-continued  8afferiD& 
and  medical  and  other  expenses  amounting  to 
$3,000  or  more,  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  U  872-885,  396;  Dec  Dig.  ^s»132.1 
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ment  for  plaintiff,  and  defendant  brings  or- 

ror.    Affirmed. 

Ja&  G.  Martin,  of  Norfolk,  for  plaintiff  in 
error.  Jeffries  &  Jeffries,  of  Norfolk,  and 
Jas.  H.  Corbltt,  of  Suffolk,  for  defendant  in 
error. 
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KELLY,  J.  James  E.  Crocker  brought  an 
action  in  the  circuit  court  of  the  city  of  Nor- 
folk against  the  Norfolk  Southern  Itail- 
road  Company  to  recover  damages  for  per- 
sonal injuries,  and  doctors'  bills  and  other 
expenses  Incidental  thereto,  alleged  to  hare 
resulted  from  the  negligence  of  the  defendant 
company.  ni)on  the  trial  of  the  cause  there 
was  a  verdict  and  Judgment  for  the  plaintiff 
in  the  sum  of  $18,000,  and  to  that  judgment 
this  writ  of  error  was  awarded. 

We  will  consider  the  assignments  of  error 
in  the  order  in  which  they  are  presented  by 
the  plaintiff  in  error. 

1.  It  is  contended  that  the  court  erred  in 
overruling  the  demurrer  to  the  declaration. 

There  were  two  counts,  the  first  of  which, 
after  alleging  that  the  plaintiff  had  been 
riding  as  a  passenger  on  one  of  the  defend- 
ant's freight  trains  which  had  stopped  at  a 
station  called  Corapeake,  and  was  engaged  in 
shifting  some  cars,  and  that  the  plaintiff, 
with  the  knowledge  and  consent  of  the  con- 
ductor, had  left  the  train  and  was  standing 
at  the  station  waiting  for  the  train  to  again 
start  for  its  destination,  proceeds  as  follows: 

'*And  the  said  plaintiff  says  that  a  portion 
of  said  train  was  standing  upon  the  defendant's 
railroad  track  in  front  of  said  station,  while  the 
engine  was  engaged  in  shifting  cars  as  afore- 
said, and  whUe  so  standing  at  that  place,  the 
condoctor  in  charge  thereof  called  tiie  plamtiff 
from  where  he  was  standing  at  said  station  to 
the  said  train  standing  upon  the  track  as  afore- 
said, for  the  purpose  of  showing  him,  the  plain- 
tiff, a  certain  broken  part  of  one  of  the  defend- 
ant's cars,  which  was  then  a  part  of  said  train, 
and  standing  upon  its  track  as  aforesaid. 

"And  the  plaintiff  says  that  while  in  the  pres- 
ence of  the  said  conductor  be  was  upon  the  -said 
track,  examining  the  said  car,  and  after  its 
servants  In  charge  of  said  train  saw,  or  by  the 
exercise  of  ordinary  care  could  have  seen  him, 
the  plaintiff,  and  the  dangerous  position  in 
which  he  then  and  there  was,  in  time  to  have 
avoided  injuring  him,  by  the  use  of  ordinary 
care,  it,  the  said  defendant,  carelessly,  negli- 
gently, and  recklessly  ran  and  propelled  Its  en- 
irine  and  other  cars,  then  being  propelled  by  said 
engine,  upon  and  against  the  portion  of  the 
said  train  which  was  standing  on  said  track 
as  aforesaid,  at  the  time  the  plaintiff  was  ex- 
amining the  said  car  as  hereinbefore  detailed, 
by  means  whereof  the  said  train  was  driven 
with  great  force  and  violence  upon,  against, 
and  over  the  plaintiff,"  etc. 

The  second  count  is  the  same  as  the  first, 
except  that  it  charges  the  negligence  of  the 
defendant  in  somewhat  different  terms,  as 
follows: 


«• 


'And  the  said  plaintiff  says  that  while  in  the 
presence  of  the  said  conductor  he  was  upon  the 
said  track,  examining  the  said  car,  the  said  con- 
ductor who  had  charge  of  the  said  train  and 
the  movement  of  said  engine  and  cars,  although 
he    saw  and  knew  the  position  in  which  the 
plaintiff   then   and   there   was,   and    knew,    or 
should  have  known,  the  movement  of  the  said 
engine    and    cars,    carelessly    and    negligently 
failed   to  notify  or  warn  the  plaintiff  of  the 
fact  that  the  said  engine  was  approaching  the 
portion   of  the   said   train   which   the  plaintiff 
^was    then    examining,    as   aforesaid,    and    was 
about  to  strike  and  move  the  same.  In  time  for 
him  to  reach  a  place  of  safety  and  avoid  being 
injured  thereby,  and  after  its  servants  in  charge 
of  ^¥aid  train  saw.  or  by  the  exercise  of  ordi- 
nary  care  could  have  seen  him,  the  plaintiff, 


and  the  dangerous  position  in  which  he  then 
and  there  was,  in  time  to  have  avoided  injuring 
him,  by  the  use  of  ordinary  care,  it,  the  said 
defendant,  carelessly,  negligently,  and  reckless- 
ly ran  and  propelled  its  engine  and  other  cars, 
then  being  propelled  by  said  engine,  upon  and 
against  the  portion  of  the  said  train  which  was 
standing  on  said  track,  as  aforesaid,  at  the 
time  the  plaintiff  was  examining  Jhe  said  car 
as  hereinbefore  detailed,  by  ^vieans  whereof  the 
said  train  was  driven  ^with  great  force  and  vio- 
lence upon  and  against  the  plaintiff,"  etc. 

[1]  The  demurrer  Is  to  each  count  of  the 
declaration,  but  the  same  objections  are  urg- 
ed to  each,  and  these  objections  are:  That 
under  the  foregoing  allegations  the  plain- 
tiff was  a  mere  trespasser  on  the  track,  there 
out  of  curiosity ;  that  there  is  no  averment  of 
darkness,  or  of  any  obstruction  to  plaintiff's 
view,  or  of  anything  to  show  that  he  was 
not  in  full  possession  of  his  faculties  and 
able  to  take  care  of  himself,  or  of  anything 
in  his  appearance  or  conduct  to  put  defend- 
ant's servants  on  notice  or  make  them  sus- 
pect that  he  was  not  looking  out  for  himself. 
It  is  argued,  therefore,  that  the  declaration 
shows  on  the  part  of  the  plaintiff  a  concur- 
ring negligence  of  such  a  character  as  to 
preclude  any  right  of  recovery  under  what  Is 
commonly  known  as  the  rule  of  the  "last 
clear  chance,"  being  the  rule  upon  which  the 
plaintiff  relies  to  sustain  the  judgment  under 
review. 

[2]  We  do  not  think  this  argument  is 
sound.  The  rule  in  question,  which  has  fre- 
quently been  applied  to  cases  in  which  the 
plaintiff's  negligence  has  continued  to  the 
very  moment  of  the  injury,  is  a  qualification 
of  the  general  rule  that  contributory  negli- 
gence bars  a  recovery,  and  the  principle  is 
that,  although  the  plaintiff  has  been  negligent 
in  exposing  himself  to  peril,  and  although 
his  negligence  may  have  continued  until  the 
accident  happened,  he  may  nevertheless  re- 
cover if  the  defendant,  after  knowing  of  his 
danger  and  having  reason  to  suppose  that  he 
may  not  save  himself,  could  have  avoided 
the  injury  by  the  exercise  of  ordinary  care, 
and  failed  to  do  so.  This  principle  has  been 
adopted  by  practically  all  the  courts  of  last 
resort,  both  in  England  and  in  this  country, 
and  has  been  repeatedly  Indorsed  by  this 
court ;  some  of  the  recent  Virginia  decisions 
containing  a  very  full  discussion  of  the  sub- 
ject and  an  extended  review  of  the  authori- 
ties. C.  &  O.  Ry.  Co.  V.  Corbln,  110  Va.  700, 
67  S.  E.  179;  Southern  Ry.  Co.  v.  Bailey, 
110  Va.  833,  67  S.  E.  865,  27  L.  R.  A.  (N.  S.) 
379 ;  C.  &  O.  Ry.  Co.  v.  Shipp,  111  Va.  377, 
69  S.  E.  925.  See,  also,  1  Shear.  &  Red.  on 
Neg.  (6th  Ed.),  sec.  99 ;  2  Thompson  on  Neg. 
sec.  1737;  8  Thompson  on  Neg.  (White's 
Supp.)  sec.  1737. 

[3]  The  distinction  between  a  typical  case 

of  "concurring  negligence"  and  one  of  "last 

clear  chance"  is  pointed  out  by  Judge  Keith, 

after  a  full  discussion  of  the  authorities,  in 

Southern  Ry.  Co.  v.  Bailey,  supra,  as  follows: 

"If  it  be  the  duty  of  a  person  upon  the  track 
of  a  railway  to  keep  a  constant  lookout  for  ap- 
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proaching  trains  (and  of  this  there  can  be  no 
question),  and  if  it  be  the  dnty  of  the  servants 
of  jhe  company  in  control  of  the  train  to  exer- 
cise reasonable  care  to  discover  the  presence  of 
a  person  upon  die  track,  and  if  in  the  exercise 
of  such  reasonable  care  the  presence  of  snch  per- 
son would  be  discovered,  and  the  person  on  the 
track  is  injured  and  there  be  no  other  fact  prov- 
ed, then  it  is  apparent  that  the  case  stated 
would  be  one  of  mutual  and  concurring  negli- 
gence, and  there  can  be  no  recovery.  The  duty 
was  equal,  and  each  is  equally  guilty  of  its 
breach.  If,  however,  it  appears  that  those  in 
control  of  a  train,  in  the  discharge  of  their  ad- 
mitted duty  to  keep  a  reasonable  outlook,  dis- 
cover, or  should  have  discovered,  a  person  upon 
the  track,  and  there  be  superadded  any  fact 
or  circumstance,  brought  home  to  their  knowl- 
edge, sufficient  to  put  a  reasonable  man  upon  his 
guard,  that  the  person  upon  the  track  pays  no 
heed  to  his  danger  and  will  take  no  step  to  se- 
cure his  own  safety,  then  the  situation  changes, 
and  the  negligence  of  the  person  injured  be- 
comes the  remote  cause  or  mere  condition  of 
the  accident,  and  the  negligence  of  the  railroad 
company  the  proximate  cause,  and  there  may  be 


a  recovery. 


,w 


[4]  The  ''superadded  fact  or  ciEcnmstance' 
in  the  present  case,  brought  home  to  the 
knowledge  of  the  conductor,  as  disclosed  by 
the  declaration,  was  that  the  plaintifT,  who 
was  on  the  track  at  the  conductor's  invita- 
tion and  in  his  immediate  Presence  was  en- 
gaged in  examining  the  car  which  the  conduc- 
tor had  called  him  to  see.  The  natural  inter- 
pretation of  the  language  of  both  counts  in 
the  declaration  makes  it  dear  that  the  pur- 
pose of  the  pleader  was  to  charge  that,  by 
reason  of  plaintilf's  preoccupation  in  examin- 
ing the  part  of  the  car  which  the  conductor 
had  said  was  broken  and  had  called  him  to 
see,  the  plaintiff  was  unmindful  of  his  peril. 
If  the  defendant  wished  to  secure,  and  If  he 
was  entitled  to,  a  more  spedflc  statement 
then  the  declaration  contained  of  the  manner 
in  which  the  plaintiff  was  making  the  ex- 
amination and  of  his  exact  situation  at  the 
time,  then  his  remedy  was  not  by  demurrer, 
but  by  a  motion  for  a  bill  of  particulars  un- 
der section  3249  of  the  Code. 

The  demurrer  was  not  good,  and  there 
was  no  error  In  overruling  it. 

2.  The  second  assignment  of  error  Is  to  the 
action  of  the  court  in  giving  to  the  Jury  the 
two  instructions  asked  for  by  the  plalntUT. 

[6]  The  first  of  these  instructions,  desig- 
nated in  the  record  as  instruction  A,  Is  aa 
follows: 


Uf 


'The  court  instructs  the  Jury  that  if  they  be- 
lieve from  the  evidence  that  the  defendant's 
train  by  which  the  plaintiff  was  injured  was 
in  charge  of  the  conductor,  who  had  the  direc- 
tion and  control  of  its  operation  and  movements, 
and  that  a  short  time  before,  and  up  to  the 
happening  of  the  accident  complained  of,  the 
plaintiff  was  upon  the  track  of  the  defendant 
with  his  mind  occupied  in  a  conversation  with 
the  said  conductor  and  in  examining  one  of  its 
cars,  which  was  standing  on  the  said  track  and 
to  which  his  attention  had  been  directed  by  said 
conductor,  and  that  he  was  paying  no  heed  to 
his  danger  from  the  approaching  engine  by 
which  the  said  train  was  being  operated,  and 
ihowed  by  his  conduct  that  he  was  oblivious  to 
his  impending  danger  and  would  take  no  steps 
to  secure  his  own  safety,  and  if  the  jury  further 


believe  from  the  evidence  that  while  he  was  so 
engaged,  the  said  conductor  was  immediately  by 
his  side  and  saw  this  in  time  to  have,  by  the 
exerdse  of  ordinary  care,  dther  stopped  said 
engine  or  warned  the  plaintiff  of  its  approach  in 
time  to  prevent  said  accident,  and  failed  to  do 
so,  and  that  under  those  drcumstancea  the 
plaintiff  was  injured  as  alleeed  in  the  declara- 
tion, then  the  negligence  of  the  plaintiff,  if  any, 
in  being  on  the  track  and  in  foiling  to  look  for 
the  approaching  train  was  not  the  proximate  or 
direct  cause  of  the  accident,  but  a  remote  cause, 
and  they  should  find  for  the  plaintiff,  whether 
he  was  guilty  of  such  negligence  or  not.'* 

The  discussion  of  the  first  assignment  ct 
error  leaves  little  to  be  said  under  tfala  one 
The  chief  objection  urged  to  the  instnictlon 
is  that  it  submitted  the  rule  of  the  last  clear 
chance  to  the  Jury  In  a  case  where  the  plain- 
tiff was  in  the  full  possession  of  his  faculties, 
where  his  own  negligence  continued  up  to 
the  moment  of  the  acddent,  and  where  there 
was  no  evidence  of  anything  In  his  actions  or 
conduct  to  show  the  defendant's  servants 
that  he  was  oblivious  of  his  danger,  and 
would  not  take  care  of  himself.  In  the  light 
of  the  authorities  dted  in  our  discussion  of 
the  demurrer,  and  in  the  light  of  the  evi- 
dence which  was  before  the  Jury,  and  to 
which  we  shall  hereafter  more  fully  refer, 
we  are  of  opinion  that  this  objection  to  tbe 
instruction  is  not  good. 

A  further  objection  made  to  it  is  that  it 
conflicts  with  instruction  4,  given  for  the 
defendant;  but  the  objection  cannot  be  sus- 
tained, as  will  appear  later  on  in  this  opin- 
ion when  we  come  to  deal  with  said  instruc- 
tion 4  in  another  connection. 

The  only  other  Instruction'  given  for  the 
plaintiff  relates  to  the  measure  of  damages* 
There  is  a  formal  objection  to  it,  but  the 
objection  seems  not  to  be  Insisted  upoa.  The 
instruction  is  dearly  correct,  and  has,  in  sub- 
stance, been  so  often  approved  by  this  court 
that  we  do  not  deem  it  necessary  to  quote  it 
here. 

[6]  The  refusal  of  the  trial  court  to  give 
certain  instructions  asked  for  by  the  defend- 
ant Is  also  assigned  as  error.  These  Instmc- 
tions  are  designated  in  the  record  as  4a,  5a, 
and  4aa,  respectively.  That  one  which  is 
known  as  4a  seems  not  to  be  especially  in- 
sisted upon ;  moreover,  in  so  far  as  it  could 
have  been  considered  proper  in  any  respect, 
It  is  embraced  In  the  other  two  Instructicns, 
which  were  likewise  refused.  It  will  only  be 
necessary,  therefore,  to  consider  the  two  In- 
structions designated  as  5a  and  4aa,  the  first 
of  which  was  as  follows: 

''5a.  The  court  instructs  the  Jury  that 
they  cannot,  under  their  oaths,  find  for  tb» 
plaintiff  unless  they  believe  from  the  evidence 
that  he  has  proved  by  a  preponderance  of  tbe 
evidence  that  defendant's  servants  in  charge  of 
its  engine  saw  him  in  apparent  danger,  not  in 
the  possession  of  his  faculties^  and  thereafter 
had  a  dear  opportunity  and  tun&  by  ordinaiy 
care,  to  stop  the  engine  bef6re  it  caused  the 
acddent;  and  even  then  they  cannot  find  for 
t^e  plaintiff  if  they  bdieve  from  the  evidence  he 
could  have  saved  himself  by  using  reasonable 
care  on  his  part." 
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[7]  This  Instruction  was  properly  refused.  | 
Its  language  indicates  a  purpose  to  tell  the 
Jury  that  they  cannot  find  for  the  plaintiff 
unless  they  believe  that  the  defendant's  serv- 
ants in  charge  of  tJ^  engine  were  responsl- 
tie  for  the  injury.  The  negligence  charged 
in  the  declaration  and  shown  by  the  evldenoe 
was  on  the  part  of  the  conductor  in  charge 
of  the  train.  The  negligence  of  the  conduc- 
tor was  clearly  shown,  and  it  is  equally  plain 
that  there  was  no  negligence  on  the  part  of 
the  engineer  and  fireman,  who  did  not  see 
the  plaintiff,  and  who  acted  under  the  con- 
ductor's signals  and  orders.  It  would  there- 
fore have  been  manifestly  improper  to  tell 
the  Jury  that  unless  they  believed  that  the 
engineer  and  fireman  saw  his  danger  and 
<*ould  have  saved  him,  they  could  not  find  for 
the  plaintiff.  If  it  be  said  that  the  words 
^'servants  in  charge  of  the  engine"  were  not 
Intended  to  mean  the  engineer  and  fireman, 
the  vice  is  not  removed,  because  the  care  and 
<:aution  on  the  part  of  these  two  employ^ 
and  their  entire  freedom  from  responsibility 
for  the  accident  were  brought  out  conspicu- 
ously in  the  evidence  for  the  defendant,  and 
the  instruction  could  hardly  have  failed  to 
mislead  the  jury  into  the  belief  that  the  lan- 
guage was  intended  to  refer  to  the  engineer 
and  fireman,  whether  it  was  actually  so  in- 
tended or  not  Furthermore,  this  instruction 
would  have  told  the  jury  that  they  must  not 
find  for  the  plaintiff  unless  they  believed 
from  the  evidence  that  the  servants  of  the 
defendant  saw  the  plaintiff  "not  in  the  pos- 
session of  his  faculties."  This,  as  we  have 
«een,  was  not  a  correct  statement  of  the  law. 
The  doctrine  of  the  last  clear  chance  is  fre- 
quently applied  in  cases  in  which  the  injur- 
ed party  is  not  in  the  possession  of  his  facul- 
ties, but  these  cases  are  merely  illustrative 
of  the  doctrine,  and  are  not  the  only  cases 
in  which  the  doctrine  applies. 

[8]  Instruction  4aa  was  as  follows: 

"The  court  Instructs  the  jary  that  a  railroad 
track  is  itself  a  plain  danger  signal,  and  a 
person  on  or  close  thereto  must  listen  and  keep 
a  sharp  lookout  both  ways  for  his  own  protec- 
tion ;  and  if  the  jury  beueve  from  the  evidence 
that  by  listening  and  keeping  such  lookout. 
James  B.  Crocker  could  have  saved  himself,  and 
his  fiailare  so  to  do  was  one  of  the  causes  con- 
tribnting  to  the  accident,  they  must  find  for  the 
defendant." 

Passing  by  the  question,  which  might  be 
an  interesting  one,  whether  "a  railroad  track 
is  itself  a  plain  danger  signal"  to  a  man 
who  is  on  the  track  examining  a  stationary 
car  at  the  invitation  and  In  the  presence  of 
the  conductor  in  cliarge  of  the  car  and  of 
any  movement  of  it,  we  are  of  opinion  that 
this  instruction  is  erroneous  because  it  un- 
dertakes, without  qualification^  to  teQ  the 
jury,  in  effect,  that  th^y  must  find  for  the 
4efendant  if  the  plaintiff  could,  by  keeping 
a  lookout,  have  saved  himself.  It  is  not  de- 
nied that  the  plaintiff  could  have  saved  him- 
self by  keeping  a  lookout,  but  this  fact  does 
not  necessarily  bar  his  recovery.    Shipp  and 


Corbln,  and  many  others  who  have  been  al- 
lowed to  recover,  could  have  saved  them- 
selves by  keeping  a  lookout  See  O.  &  O. 
Ry.  CJo.  T.  Corbln,  C.  &  O.  Ry.  Co.  v.  Shipp, 
and  other  authorities  cited  supra.  The  trou- 
ble with  this  instruction  is  that  it  ignores 
the  plaintiiTs  contention  and  the  plaintiff's 
evidence  that  he  was  engrossed  in  the  exam- 
ination of  the  drawhead  on  the  car,  that  he 
was  unconscious  of  his  danger,  and  that  the 
conductor  saw  and  knew  these  facts.  In 
other  words,  the  instruction  ignores  the  rule 
of  the  last  clear  chance  as  applicable  to  this 
case,  and  was  properly  rejected. 

4.  The  fourth  and  last  assignment  of  er- 
ror is  based  upon  the  action  of  the  court  in 
overruling  the  defendant's  motion  for  a  new 
triaL 

[8]  There  was  evidence  upon  which  the 
Jury  might  have  found,  and  upon  which, 
therefore,  we  must  find,  the  following  facts: 
The  plaintiff,  James  B.  Crocker,  was  a  pas- 
senger on  the  defendant's  frel^t  train  en 
route  from  Suffolk,  Va.,  to  either  Corapeake 
or  Savage,  N.  C,  depending  upon  whether  a 
party  met  him  at  one  or  the  other  of  these 
places.  This  party  did  not  meet  him  at  Cor- 
apeake, and  at  that  point  the  plaintiff  got  off 
the  passenger  car,  went  to  a  store,  got  a 
cigar,  and  came  back  to  the  station.  fHie 
engine,  meantime,  had  been  engaged  in  shift- 
ing some  cars  between  the  main  track  and  a 
side  track.  When  the  train  first  arrived  at 
the  station  it  left  several  flat  cars  on  the 
main  track,  with  the  south  end  of  these  cars 
about  opposite  and  in  front  of  the  station, 
and  the  engine  and  balance  of  the  train  pro- 
ceeded to  the  switch  and  ran  in  on  the  side 
track.  This  side  track  was  parallel  to  the 
main  track  and  extended  along  between  the 
main  track  and  the  depot  for  some  400  feet 
or  more  each  way  from  the  depot  with  a 
switch  at  each  end  connecting  it  with  the 
main  track.  While  the  engine  was  on  the 
side  track,  back  some  400  feet  north  of  the 
depot  the  conductor,  Bailey,  who  was  in 
charge  of  the  train  and  personally  directing 
the  movement  of  the  engine  when  the  acci- 
dent happened,  called  Crocker  from  where 
he  was  standing  near  the  depot  to  the  south 
end  of  the  cars  standing,  as  aforesaid,  on  the 
main  line,  in  order  to  show  him  a  defective 
drawhead  which  the  conductor  said  had  caus- 
ed him  several  hours'  delay  on  the  day  be- 
fore. Thereupon  Crocker  went  over  and 
across  the  side  track  to  the  end  of  the  cars 
on  the  main  track  to  look  at  the  drawhead. 
When  he  started  he  saw  the  engine  on  the 
side  track  near  the  switch,  something  over 
400  feet  from  where  he  was  standing.  He 
and  the  conductor  went  to  the  opposite  end 
of  the  car  from  where  the  engine  and  switch 
were,  and  the  conductor  stood  with  one  hand 
on  the  end  of  the  car  pointing  out  the  draw- 
head,  while  Crocker  stood  at  first  with  one 
foot  on  the  rail  and  then  stepped  between 
the  rails  to  examine  the  part  of  the  car  to 
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which  the  conductor  was  directing  his  atten- 
tion. The  car  was  nearly  as  high  as  Crock- 
er's shoulder.  A  reasonable  inference  is 
that  at  the  time  of  the  accident  he  was  stoop- 
ing or  leaning  forward,  for  he  put  his  hand 
on  the  drawhead  when  he  got  between  the 
rails,  and  he  would  have  most  naturally  been 
in  a  stooping  or  bending  posture  to  do  this 
and  to  make  the  examination;  moreover, 
the  engineer  and  fireman  both  testified  that 
they  were  on  the  engine  looking  ahead,  that 
they  saw  the  conductor  and  others  at  and 
near  the  car,  but  did  not  see  any  one  on  the 
track  at  the  end  of  the  cars.  If  Crocker  had 
been  standing  erect  where  he  could  see  the 
approaching  engine  (as  is  contended  by  the 
defendant)  he  would  have  been  seen  by  those 
on  the  engine  who  were  looking  directly  to- 
wards him.  While  Crocker  was  thus  situat- 
ed and  preoccupied,  the  conductor  signaled 
the  engineman  ahead  to  couple  the  engine 
with  the  north  end  of  the  cars,  and  caused 
the  coupling  to  be  made  without  any  notice 
or  warning  to  Crocker,  and  without  any  ef- 
fort to  save  him.  When  the  coupling  was 
made,  the  cars  in  front  of  the  engine  were 
driven  forward,  and  Crocker  was  knocked 
down  and  his  leg  was  crushed  and  brokeA, 

There  ia  some  confiict  in  the  evidence,  no- 
tably in  the  case  of  the  conductor's  assertion 
that  he  at  no  time  saw  Crocker  on  the  track ; 
but  there  was  abundant  evidence  to  warrant 
the  foregoing  statement,  viewing  the  evi- 
dence as  upon  a  demurrer.  If  we  were  con- 
cerned with  the  weight  of  the  evidence,  it 
would  not  be  too  much  to  say  that  the  clear 
preponderance  of  it  shows  that  Crocker  was 
on  the  track  in  front  of  the  cars,  with  his  at- 
tention fixed  upon  the  drawhead,  and  that 
the  conductor,  who  was  immediately  at  his 
side,  and  who  had  interested  him  in  the 
drawhead,  saw  and  knew  his  position,  and 
then  gave  the  signal  for  the  coupling  without 
paying  any  further  attention  to  him.  The 
engine  came  down  the  main  line  from  the 
switch  very  slowly.  Orod^er  was  on  the 
track  between  the  raUs,  according  to  the  tes- 
timony, from  a  minute  to  a  minute  and  a 
half.  There  was  ample  time  to  stop  the  en- 
gine or  to  call  Crocker  from  his  place  of  dan- 
ger. The  conductor  made  no  attempt  to  do 
either  of  these  things,  but  permitted  the  en- 
gine to  come  right  on  upon  his  own  signals 
until  the  injury  was  done.  He  evidently  did 
not  think  about  what  he  was  doing,  and 
there  is  no  reason  to  suppose  that  his  negli- 
gence, though  so  palpable,  was  willful  or 
intentional.  But  we  need  not  speculate  as  to 
why  he  neglected  his  duty  to  the  plaintiff. 
The  fact  remains  that  he  did  do  it,  and  the 
defendant  is  liable  for  the  consequences. 

It  is  true  that  the  whole  occurrence  cover- 
ed a  very  short  space  of  time,  but  this  is  true 
in  most  cases  of  accidental  injuries,  and 
lapse  of  time,  provided  it  be  appreciable,  is 
not  usually  material.  If  in  this  case  the  en- 
gine had  been  coming  back  for  a  distance  of 


1,000  feet,  instead  of  400  feet,  and  if  the 
plaintiff  had  been  on  the  track  examining 
the  drawhead  for  two  or  three  minutes,  in- 
stead of  a  minute,  or  a  minute  and  a  half, 
with  the  conductor  right  by  him  and  fully 
aware  of  his  position,  and  all  the  whfle  re- 
sponsible for  the  movement  of  the  engine,  the 
liability  of  the  defendant  would  be  so  patent 
that  it  would  admit  of  no  argument.  Is 
there  any  difference  in  principle  between  the 
case  as  thus  supposed  and  the  case  as  it  Is? 
Manifestly  not;  and  we  think  there  was  no 
error  in  overruling  the  motion  for  a  new 
trial  in  so  far  as  the  motion  was  based  upon 
the  alleged  want  of  evidence  to  support  it. 
[1 0]  But  it  is  said  that  the  verdict  was 
wrong  because  it  was  incompatible  with  in- 
struction 4  given  for  the  defendant,  whl<A 
was  as  follows: 

"The  court  instructs  the  jury  that  they  can- 
not, under  their  oaths,  find  for  the  plaintiff, 
unless  they  believe  from  the  evidence  that  he 
has  proved  by  a  preponderance  of  the  evidence 
that  defendant's  servants  in  charge  of  its  en- 
gine saw  him  in  apparent  danger,  with  his  at- 
tention distracted,  and  thereafter  had  a  clear 
opportunity  and  time  by  ordinary  care  to  stop 
the  engine  before  it  caused  the  accident" 

If  the  words  "servants  in  charge  of  its 
engine"  in  this  instruction  refer  to  the  con- 
ductor who  had  charge  of  the  train  and  of 
the  movements  of  the  engine,  then  the  Jury 
did  not  disregard  the  instruction  because,  as 
already  shown,  the  conductor  did  see  the 
plaintiff  under  the  very  conditions  mentioned 
in  the  instruction,  and  had  the  opportunity  to 
prevent  the  injury  exactly  as  specified  there- 
in. Under  this  construction  of  the  language 
of  the  instruction,  it  is  not  in  confiict  with 
plaintiff's  instruction  A,  and  the  verdict  of 
the  Jury  was  in  keeping  with  both. 

[11]  If,  however,  as  is  contended  in  the  de- 
fendant's argument  in  the  petition,  the  words 
"servants  in  charge  of  its  engine"  refer  only 
to  the  engineer  and  fireman,  the  Jury  did  dis- 
regard this  instruction  and  followed  the 
plaintiff's  instruction  A,  but  it  is  difficult  to 
see  how  the  defendant  can  be  heard  to  com- 
plain of  this.  The  instruction,  if  it  means 
what  it  appears  to  say  and  what  the  peti- 
tion says  it  means,  was  erromtous,  as  we  have 
seen  in  discussing,  under  the  second  assign- 
ment of  error,  instruction  5a  which  was  re- 
fused. But  the  error  was  invited  by  the  de- 
fendant Having  secured  this  instruction, 
without  objection  from  the  plaintiff,  the  de- 
fendant might  have  had  an  advantage  if  the 
verdict  of  the  Jury  had  been  in  conformity 
with  it,  but  it  cannot  complain  because  the 
Jury  did  not  follow  it  It  ft  D.  R.  Co.  v.  Med- 
ley, 75  Va.  499,  503,  40  Am.  Rep.  734;  Collins 
V.  George,  102  Va.  509,  618,  46  S.  E.  684. 

[12]  We  have  dealt  with  this  case,  as  the 
circuit  court  evidently  did,  upon  the  assump- 
tion that  the  conductor  had  no  authority  as 
a  representative  of  the  company  to  invite 
plaintiff  on  the  track,  and  that  he  was  there 
as  a  trespasser.  In  the  brief  for  plaintiif 
it  is  claimed  that  he  was  an  Inviteew    l%e 
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question  Is  not  material.  Under  the  facts  of 
this  case  the  duty  of  the  defendant  to  avoid 
injuring  him  was  the  same  whether  he  was 
a  trespasser  or  an  Invitee. 

[1 3]  Finally,  we  are  asked  to  say  that  the 
▼erdlct  was  excessive.  It  was  a  large  ver- 
dict, but  we  find  nothing  In  the  record  to  war- 
rant us  In  disturbing  It  on  this  account.  The 
plaintiff  lost  a  leg  by  the  accident,  suffered 
from  It  Intensely  and  for  a  long  time,  and 
incurred  by  reason  of  it  medical  and  other 
expenses  to  the  amount  of  |3,000  or  more. 
Upon  the  considerations  and  for  the  reasons 
stated  by  Judge  Harrison  in  Southern  Ry. 
Ck>.  V.  Smith,  107  Va.  553,  560,  59  South.  372, 
we  are  unable  to  hold  that  the  verdict  should 
be  set  aside  as  excessive. 

The  judgment  of  the  circuit  court  must  be 
affirmed. 

Affirmed. 

GABDWBLL,  J.,  absent 


(168  N.  C.  S21) 

NORRIS  T.  DURFEY.     (No.   250.) 

(Supreme  Court  of  North  Carolina.     Feb.  24, 

1915.) 

Taxation  ^s»805— Inhkbitancb  Tax— Stat- 
ute—Constbuctiow. 

The  Inheritance  Tax  Law  (Pub.  Laws 
1909,  c.  438)  §  6,  levying  a  tax  upon  all  real 
and  personal  property  of  whatever  kind  passing 
by  will  or  by  the  intestate  laws  of  the  state 
from  any  person  who  may  die  seised  or  pos- 
sessed of  the  same  while  a  resident  of  the  state, 
etc.,  imposes  a  tax  upon  real  and  personal 
property  alike,  giving  to  each  devisee  and  leg- 
atee an  exemption  of  $2,000. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  t  1680 ;   Dec.  Dig.  «s»865.] 

Walker  and  Hoke,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;  Whedbee,  Judge. 

Action  by  the  State,  on  the  relation  of  H. 
E.  Norris,  Solicitor,  against  Cary  K.  Durfey. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed. 

This  is  a  dvil  action  to  recover  the  inher- 
itance tax  imposed  by  law  upon  the  estate  of 
Florence  P.  Tucker,  who  died  leaving  a  last 
will  and  testament,  in  the  city  of  Raleigh,  on 
the  11th  of  December,  1909.  Her  estate  con- 
sisted of  both  real  and  personal  property. 
The  most  of  her  estate  was  bequeathed  to 
her  executors  in  trust  for  her  children,  the 
l^atees  under  the  will.  It  is  admitted  that 
the  real  estate  exceeds  in  value  the  sum  of 
$250,000,  and  that  the  personal  estate  ex- 
ceeds in  value  the  sum  of  $450,000.  The 
case  was  heard  upon  the  facts  agreed,  and 
the  court  adjudged  that  under  the  law  the 
real  estate,  of  which  Mrs.  Tucker  was  seised 
and  possessed  at  the  time  of  her  death,  was 
not  subject  to  the  inheritance  tax. 

H.  E.  Norris  and  Manning  &  Kitchin,  all 
of  Raleigh,  for  appellant  Pace  &  BoushaU, 
of  Raleigh,  for  appellee. 


BROWN,  J.  The  only  question  presented 
is  whether  or  not  the  inheritance  tax  section 
of  the  revenue  law  of  1909  imposes  a  tax 
upon  real  estate.  Public  Laws  of  1909,  pp. 
656,  657.  The  first  inheritance  tax  law  of 
1903  imposes  no  tax  upon  real  estate,  but 
upon  personal  property  only.  The  constitu- 
tionality of  that  act,  as  well  as  many  points 
growing  out  of  it,  were  passed  on  by  this 
court  in  Re  Morris*  Estate,  138  N.  C.  260,  50 
S.  EL  682.  The  succeeding  acts  of  1905 
(chapter  588),  1907  (chapter  256),  and  .1909 
are  exactly  alike  and  read  as  follows: 

"From  and  after  the  passage  of  this  act.  all 
real  and  personal  property  of  whatever  kind 
and  nature  which  sfiall  pass  by  will  or  by  the 
intestate  laws  of  this  state  *  •  *  shall  be 
and  hereby  is  made  subject  to  a  tax  for  the 
benefit  of  the  state,  as  follows,  that  is  to  say: 
Where  the  whole  amount  of  said  legacy  or  dis- 
tributive share  of  personal  property  shall  ex- 
ceed in  value  $2,000,  ^  *  ^  the  tax  shall 
be,"  eta 

It  is  contended  that  the  L^islature,  In 
using  the  words  comprising  the  last  two 
lines  above  quoted,  whilst  manifesting  an  in- 
tention to  subject  landed  property  to  the  in- 
heritance tax,  failed  to  do  so,  and  levied  the 
tax  only  upon  legacies  or  distributive  shares 
of  personal  property  exceeding  in  value  $2,- 
000. 

It  is  elementary  law  in  the  construction  of 
all  statutes,  applicable  alike  to  revenue  laws 
and  all  other  species  of  legislation,  that  the 
statute  should  be  given  liberal  and  reason- 
able interpretation  with  a  view  to  effectuate 
the  intention  of  the  Legislature.  In  re  Mat- 
ter of  Stewart,  131  N.  Y.  274,  30  N.  B.  184, 
14  Lr.  R  A.  836;  Ross  on  Inheritance  Taxa- 
tion, {  35. 

Mr.  Ross  says  that: 

"It  is  gratifying  to  note  that,  whatever  the 
courts  may  have  said  on  this  euestion,  they 
have  in  fact  generally  given  inheritance  tax 
statutes  liberal  construcnon  i^  favor  of  the 
government  by  subjecting  to  taxation  every 
transfer  of  property  that  could  be  reasonably 
brought  within  Uie  purview  of  the  law."  27 
A.  &  E.  p.  340. 

The  Court  of  Appeals  of  New  York  has 

said: 

"It  was  undoubtedly  the  intent  of  the  Le^- 
lature  that  the  statutes  under  consideration 
should  be  liberally  construed,  to  the  end  of  tax- 
ing the  transfer  of  all  property  which  fairly 
and  reasonably  could  be  regarded  as  subject  te 
the  same,  and  this  court  has  unequivocally  plac- 
ed itself  upon  record  in  favor  of  construing  the 
statute  in  the  light  of  such  intent."  Estate 
of  Gordon,  186  N.  Y.  471,  79  N.  B.  722,  10  L. 
R.  A.  (N.  S.)  1089. 

It  does  not  require  any  argument  to  prove 
that  it  was  the  manifest  purpose  of  the  Qea- 
eral  Assembly  to  tax  real  estate,  as  well  as 
personal  property.  EJvery  word  in  the  stat- 
ute is  pregnant  with  meaning  and  indicates 
with  unerring  certainty  that  such  was  the 
intention  of  the  lawmakers. 

The  contention  that  there  are  no  operative 
words  in  the  statute,  which  in  effect  levies 
tax  upon  real  estate,  cannot  be  sustained. 


^=s»For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  DlgesU  and  Indexes 
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The  very  language  of  the  act  Is,  as  herein- 
before quoted,  that: 

"BVom  and, after  its  passage  all  real  and  per- 
sonal property  of  whatever  kind,  etc.,  shall  be 
and  hereby  ia  made  subject  to  a  tax  for  the  bene- 
fit of  the  state." 

Then  the  act  goes  on  to  levy  the  tax,  pre- 
scribe the  degrees  of  consanguinity,  when 
and  how  it  shall  be  levied  and  collected. 

The  language  relied  upon  by  Che  defendant, 
namely,  **where  the  whole  amount  of  said 
legacy  or  distributive  share  of  personal  prop- 
erty-shall exceed  in  value  $2,000,  etc.,"  is 
nothing  more  or  less  than  exemption  of  that 
much  of  the  estate  from  taxation,  and  those 
words  do  not  in  any  way  destroy  the  force 
and  effect  of  the  statute  in  its  declared  pur- 
pose to  levy  the  same  tax  upon  land.  This 
section  was  in  the  personal  property  act  of 
1903  (chapter  247),  and  its  validity  was  pass- 
ed on  and  the  act  construed  in  Re  Morris* 
Estate,  supra. 

The  language  of  the  act  is  not  a  mere  dec- 
laration of  Intention  or  a  recital  of  a  pur- 
pose to  tax  real  estate,  but  it  is  the  enact- 
ment itself,  by  actual  imposition  of  the  tax, 
namely,  ''shall  be  and  hereby  is  made  sub- 
ject to  a  tax."  This  plain  declaration  of  the 
Legislature  should  not  be  defeated  by  subse- 
quent words,  unless  they  are  clear,  plain,  and 
emphatic. 

In  reference  to  the  contention  that,  al- 
though the  intent  to  tax  real  estate  is  mani- 
fest, the  Legislature  ftiiled  to  provide  the 
machinery  for  its  taxation,  27  A.  &  B.  840, 
very  pertinently  says: 

^Bat  where  a  particular  subject  is  within 
die  scope  of  the  statute,  and  exemption  from 
taxation  is  claimed  on  the  ground  that  the  Leg- 
islature has  not  provided  proper  machinery  for 
accomplishing  the  legislative  purpose  in  the 
particular  instance,  a  liberal  rather  than  a 
strict  construction  shall  be  applied;  and  if  by 
fair  and  reasonable  construction  of  its  provi- 
sions the  purpose  of  the  statute  can  be  caz^ 
ried  out,  that  interpretation  ought  to  be  giv- 
en to  effectuate  the  legislative  intent." 

The  exemption  clause  that  we  have  quoted 
from,  contained  in  the  act  of  1009,  is  in  the 
same  words  as  the  exemption  clause  in  the 
act  of  1903,  yet  the  latter  act  undertook  to 
tax  personal  property  only.  Practically  the 
same  law  was  re-enacted  in  1905,  1907,  and 
1909  in  almost  the  same  language  with  the 
words  **all  real  and  personal  property"  in* 
sorted.  No  change  whatever  was  made  in 
the  exemption  Clause.  The  wording  of  the 
exempti<»i  clause  in  the  act  of  1903  is  the 
same  as  the  acts  of  1905,  1907,  and  1909. 
The  effect  of  this  would  be,  if  any,  not  to  dis- 
place the  tax  on  real  property,  but  to  ex- 
empt only  personal  property,  as  the  exemp- 
tion-clause is  not  effective  in  levying  the  tax 
but  only  in  exempting  estates  not  exceeding 
$2,000  in  value  from  its  provision. 

Inasmuch  as  the  operative  words  of  the 
statute,  Imposing  the  inheritance  tax  upon 


real  property,  precedes  this  exempting  danse, 
we  fail  to  see  how  it  is  possible  for  the  lan- 
guage of  the  latter  to  be  construed  as  a  re- 
peal of  the  former. 

It  is  not  necessary  that  the  exemption 
clause  should  contain  any  words  making  the 
tax  effective.  That  is  done  by  the  preceding 
words  of  the  statute.  It  is  not  neoessazy 
for  us  to  hold,  and  we  do  not  place  so  narrow 
a  construction  on  the  exemption  daose  as 
to  declare,  that  only  personal  property  comes 
within  its  terms.  It  is  true  that  the  words 
''legacy"  and  "distributive  shares"  technical- 
ly are  understood  to  apply  to  personal  prop- 
erty, but  it  is  evident  that  the  word  "l^acy** 
is  not  used  in  its  teqfmical  and  narrow 
sense  in  this  statute.  It  is  plainly  the  intent 
of  the  L^^ature  to  create  an  exemption  of 
$2,000  in  favor  of  the  heirs,  devisees,  lega- 
tees, or  distributees. 

There  is  an  analogy  between  the  intent  of 
the  Legislature  and  tiie  intent  of  a  testator. 
Sometimes  in  wills  the  words  "distrlbutiTe 
share"  and  the  word  "legacy"  have  been  con- 
strued to  embrace  land,  when  such  was  the 
manifest  purpose  of  the  testator.  The  words 
"residuary  legatee"  will,  when  necessary  to 
effect  the  testator's  intention,  be  constmed 
to  mean  "residuary  devisee."  In  Jones  v. 
Myatt,  153  N.  G.  225,  69  S.  E.  135,  this  court 
held  that  the  words  "distributive  share" 
could  be  enlarged  to  embrace  a  share  in  real 
estate,  and  that  the  word  "legacy"  would 
be  enlarged,  when  necessary  to  carry  out  the 
purposes  of  the  will,  to  include  land.  Gard- 
ner on  WiUs,  p.  403.  So  in  Hope  v.  Taylor,  1 
Burrows,  268,  Lord  Mansfield  held  that  the 
word  "legacy,"  used  in  a  will,  extended  to 
and  embraced  land.  Foil  v.  Newsome,  13S 
N.  C.  115,  50  S.  E.  697,  3  Ann.  Gas.  417. 

It  is  contended  that  the  administrative 
ofllcers  of  the  state,  the  state  treasurer,  and 
Attorney  General  have  interpreted  this  stat- 
ute so  as  to  exempt  real  estate.  The  con- 
struction placed  by  a  department  of  the 
government  is  only  prima  fade  correct,  and 
is  not  binding  on  the  courts.  The  opinions 
of  such  officers  are  treated  with  respect,  bnt 
are  only  persuasive.  They  are  given  author- 
ity to  construe  the  statutes  because  tliey 
have  to  be  construed  frequently  without  de- 
lay and  before  the  courts  can  i>as8  on  them. 

We  are  of  opinion,  upon  the  facts  agreed, 
that  the  real  and  personal  estate  of  the  tes- 
tatrix is  liable  for  the  inheritance  tax,  sub- 
ject to  a  total  exemption  of  $2,000  in  favor 
of  each  devisee  or  legatee,  and  that  the  same 
should  be  assessed  and  determined  by  a  com- 
missioner appointed  in  accordance  wltb  the 
statute.  Shaw  v.  Brldgers,  161  N.  C  24:7,  78 
S.  E.  827. 

Error. 

WALKER  and  HOKE,  JJ.,  dissent 
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STATE  T.  BRIDGBRS.     (No.  204.) 

(Supreme  Ck)urt  of  North  Carolina.    Maxch  17, 

1916.) 

Weapons  ^=5>9— Gabbyino  Ooncealxd  Wsap- 
onb—"On  His  Own  I^bemises/' 

The  overseer  or  superintendent  of  the  card- 
ing room  of  the  cotton  mills,  which  was  only 
one  floor  of  the  mills,  was  not  *'on  his  own  prem- 
ises," within  the  meaning  of  the  exception  In 
Revisal  1905,  §  3708,  forbidding  the  carrying 
of  weapons. 

[Ed.  Note.>-For  other  cases,  see  Weapons, 
Gent  Dig.  S  8;  I>«c*  Dig.  «s»9.] 

Appeal  from  Superior  C!ourt,  Lenoir  Coun- 
ty; Peebles,  Judge. 

I.  W.  Bridgers  was  eonyicted  for  carrying 
a  concealed  weapon  off  bia  own  premises, 
and  appeals.    No  error. 

Rouse  ft  Land,  of  Kinston,  for  appellant 
The  Attorney  General,  for  the  State. 

CLARK,  G.  J.  The  defendant  was  indict- 
ed for  carrying  a  concealed  weapon  (a  pistol) 
off  his  own  premises.  Rev.  t  3708.  The  only 
question  raised  is  whether  the  defendant, 
who  was  oTerseer  or  superintendent  of  the 
carding  room  of  the  cotton  mills,  was  '*on  his 
own  premises,"  within  the  meaning  of  the 
statute. 

In  State  v.  Perry,  120  N.  O.  580,  26  S.  B. 

915, 1008,  it  was  held  that  the  superintendent 

of  a  turnpike  company  is  not,  when  on  such 

turnpike,  within  the  exception,  although  he 

was  in  absolute  control  of  all  the  property 

ot  the  company.    The  court  said: 

"The  use  of  the  words  'on  his  own  premises' 
and  being  *not  on  his  own  land'  shows  an  in- 
tention to  restrict  the  right  to  carry  concealed 
weapons  to  those  who  are  in  the  privacy  of 
their  own  premises,  where  they  are  not  hkely 
to  be  thrown  in  contact  with  the  public  nor 
tempted  on  a  sudden  quarrel  to  use,  to  the  detri- 
ment of  others^  the  great  advantage  a  concealed 
weapon  gives  to  one  who  unexpectedly  pulls  it 
out  upon  his  defenseless  neighbor.'*  ' 

And  the  court  further  said: 

"The  statute  clearly  does  not  contemplate 
that  in  the  crowded  cars  and  thoroughfares  the 
corporation  officials  shall  have  leave  to  carry 
concealed  weapons  about  their  persons,  while 
all  other  citizens  traveling  thereon  dare  not  do 
the  same,  under  fear  of  criminal  punishment'* 

State  V.  Terry,  93  N.  C.  585,  53  Am.  Rep. 
472,  and  State  ▼.  Deyton,  119  N.  C.  880,  26  S. 
£.  159,  hold  that  an  employ^  who  carries  a 
concealed  weapon  on  the  premises  of  his 
employer  is  indictable.  In  State  v.  Terry  it 
was  held  that  it  is  not  necessary  that  the 
legal  title  to  the  land  should  be  in  the  de- 
fendant, when  he  is  in  charge  thereof  as  a 
tenant  or  as  an  overseer,  acting  as  to  the 
control  of  the  land  in  the  lieu  and  stead  of 
the  owner. 

In  State  v.  Anderson,  129  N.  G.  521,  89  S. 
£:.  824,  it  was  held  that  a  private  night 
watchman,  while  on  duty  upon  the  premises 
lie  is  employed  to  watch,  is  not  liable,  under 
tlie  statute.  He  is  there  in  lieu  of  the  owner 
of  the  premises,  and  is  carrying  out  the  duty 


of  protecting  the  premises  Just  as  the  owner 
could  have  done  in  person.  That  case  holds 
that  there  is  no  conflict  between  State  v. 
Terry  and  State  v.  Perry,  both  above  quoted. 
It  is  not  necessary,  in  this  case,  to  deter- 
mine whether  a  superintendent  of  the  mill, 
who  is  in  sole  charge  thereof,  would  have  the 
right  to  carry  a  concealed  weapon,  for  this 
defendant  merely  had  charge  of  one  floor  of 
the  mill,  the  carding  room,  and  was  overseer 
thereof.  To  hold  that  one  occupying  that  po- 
sition was  '*on  his  own  premises,"  within  the 
meaning  of  the  statute,  would-  bring  within 
the  exception  many  persons  in  the  same 
factory  wlio  might  be  overseers  in  different 
departments.  The  statute  was  intended  to 
except  only  the  owner,  or  the  person  who 
exercised  dominion  in  his  stead.  Only  such 
person  could  be  said  to  be  "on  his  own  prem- 

Rarely  can  an  official  of  a  corporation,  un- 
less a  watchman,  be  said  to  be  "on  his  own 
premises,"  within  this  statute,  for  he  does 
not  stand  in  the  shoes  of  the  owner  for  this 
purpose.  Certainly  neither  the  superintend- 
ent or  conductor  of  a  street  car  line,  nor  the 
superintendent  or  conductor  of  a  railroad, 
would  be  authorissed,  unless  commissioned  as 
a  policeman  under  the  statute,  to  carry  a 
concealed  weapon.  The  fact  that  the  de- 
fendant here  concealed  the  pistol  in  his  pock- 
et in  expectation  of  trouble  with  an  employ^ 
shows  that  he  proposed  to  taice  advantage  of 
the  concealment  As  said  in  State  v.  Perry, 
supra,  this  exception  was  Intended  for  the 
owner  in  the  privacy  of  his  own  property, 
and  not  to  give  any  one  an  advantage  over 
others  with  whom  he  is  expecting  a  difficul- 
ty. It  is  because  the  advantage  given  by 
such  concealment  is  a  temptation  to  use  the 
weapon  that  the  statute  forbids  such  con- 
cealment to  others  than  the  owner  "on  his 
own  premises,"  except  certain  persons  "when 
acting  in  the  discharge  of  their  official  du- 
ties." 

No  error. 


aeS  N.  C.  40») 
SUMMERLIN  et  aL  r.  MORRISEY. 
(No.  210.) 

(Supreme  CJourt  of  North  Carolina.    March  17, 

1915.) 

Appeal  and  Ebbob  ^=»150— Pebsons  Enti- 
tled TO  Appeal— "Pabty  to  the  Action." 
A  commissioner  appointed  to  make  a  deed 
is  not  a  "party  to  the  action,"  and,  having  no 
personal  interest  in  the  subject  of  it,  cannot  ap- 
peal from  an  order  of  the  court  requiring  him 
to  correct  his  deed,  and  his  attempted  appeal 
will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  934-946;  Dec  Dig.  4t=5> 
150. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Party  to  Suit  or  Proceeding.] 

Appeal  fromi  Superior  Court,  Duplin  Coun- 
ty;  Peebles,  Judge. 
Action  by  Benjamin  Summerlin  and  others 
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against  D.  Q.  Morrisey.  From  an  order  re- 
quiring Henry  L.  Stephens  and  another,  as 
commissioners,  to  correct  their  deed  to  cer- 
tain lands  under  decree  of  the  court,  Ste- 
phens appeals.    Appeal  dismissed. 

Stevens  &  Beasley,  of  Warsaw,  for  appel- 
lant Henry  A.  Grady  and  Henry  ¥^  Faison, 
both  of  Clinton,  and  H.  D.  Williams,  of 
Kenansville,  for  appellees. 

BROWN,  J.  This  is  a  motion  to  dismiss 
the  appeal  of  Henry  L.  Stephens,  commis- 
sioner. Ic  appears  from  the  record  in  this 
cause  that  it  is  an  action  brought  to  sell  cer- 
tain lands  for  the  payment, of  a  debt.  At 
November  term,  1888,  W.  R.  Allen  and  H.  B. 
Faison  were  appointed  commissioners  to 
make  the  sale.  At  February  term,  1889,  the 
appellant,  Henry  L.  Stephens,  was  substitut- 
ed by  decree  in  the  place  of  H.  B.  Faison. 
At  January  term,  1915,  the  cause  came  on  to 
be  heard  before  his  honor,  Judge  Peebles,  up- 
on a  motion  to  correct  the  deed  made  by  the 
commissioners  to  D.  G.  Morrisey,  the  pur- 
chaser. Upon  said  hearing  his  honor  found 
as  a  fact: 

'That  the  deed  from  H.  L.  Stephens  and  W,. 
R.  Allen,  commissioners,  to  D.  G.  Morrisey, 
does  not  convey  the  entire  tract  of  land,  as  de- 
scribed in  their  report  and  plat  thereto  attach- 
ed, in  that  one  of  the  lines  is  left  out  of  the 
said  deed." 

The  court  decreed  that  the  said  Allen  and 
Stephens,  commissioners,  be  directed  to  exe- 
cute a  deed  in  fee  in  accordance  with  the  de- 
scriptions contained  in  their  report  and  plat 
Commissioner  Allen  makes  no  objection  to 
the  said  decree.  One  of  the  commissioners, 
Henry  L.  Stephens,  excepts  to  the  said  Judg- 
ment and  appeals  to  this  court 

We  are  of  opinion  that  the  appeal  should 
be  dismissed.  The  commissioner  is  not  a 
party  to  this  action,  and  has  no  personal  in- 
terest whatever  in  the  subject  of  it  It  is  his 
duty  to  obey,  and  not  to  review,  judgments 
of  the  court  appointing  him.  No  Judgment 
has  been  rendered  against  him,  and  if  the 
court  has  made  a  mistake,  as  the  appellant 
contends,  that  is  a  matter  for  the  parties  to 
correct  by  appeal,  if  they  are  inclined  to  do 
so,  and  it  is  not  a  matter  for  the  commis- 
sioner. Loven  v.  Parson,  127  N.  C.  301,  37 
S.  E.  271 ;  Blount  v.  Simmons,  118  N.  C.  9, 
23  S.  B.  923.  While  these  authorities  are  not 
on  all  fours  with  this  case,  the  principles  laid 
down  therein  are  inconsistent  with  the  idea 
that  a  i)erson,  who  is  not  a  party  to  the  ac- 
tion and  not  affected  in  any  way  personally 
by  the  judgment  of  the  court,  can  cause  its 
judgments  to  be  reviewed. 

The  case  cited  by  the  appellant  from  West 
Virginia,  Ruhl  v.  Ruhl,  24  W.  Va.  279,  is  a 
direct  authority  against  the  appellant's  po- 
sition.   In  that  case  it  is  held  that: 

**A  sp^ial  commissioner  in  a  chancery  cause 
or  a  receiver  of  the  court  is  simply  an  officer 
of  the  court,  and  as  such  he  has  no  right  to  in- 
termeddle in  questions  affecting   the  rights  of 


the  parties  or  the  disposition  of  the  property 
*  *  *  in  his  hands.  His  holding  is  tiie  nold- 
ing  of  the  court,  and  he  cannot  interfere  in  the 
litigation  or  ask  for  the  revision  of  any  order 
or  decree  affecting  the  rights  ♦  ♦  •  of  the 
parties ;  but  when  his  own  accounts  or  his  per> 
sonal  rights  are  affected,  he  has  the  same 
means  of  redress  that  any  other  party  aa  af- 
fected would  have." 

See  Blair  v.  Core,  20  W.  Va.  285;  In  re 
Colvin,  3  Md.  Ch.  D.  303 ;  Hinckley  v.  Bail- 
road  Co.,  94  U.  S.  467,  24  L.  Bd.  166 ;  Hovey 
V.  McDonald,  109  U.  S.  150,  3  Sup.  Ct  136, 
27  L.  Bd.  88a 

The  appeal  is  dismissed,  at  the  cost  of  the 
appellant,  Henry  L.  Stephens. 

I>ismis8ed. 

ALLBN,  J.,  did  not  sit  upon  the  hearing  of 
this  appeaL 

a68  N.  C.  417) 
In  re  BROWN  et  aL    (No.  110.) 

(Supreme  Court  of  North  Carolina.    March  17, 

1916.) 

1.  COITTEMFT   ^5>30   —  INHSBKNT    POWKB   Or 
(30I7BT8. 

The  power  to  punish  for  contempt  is  in- 
herent in  any  court  enga^ped  in  administering 
justice  as  a  governmental  function. 

[Bd.  Note.~For  other  cases,  see  Ck>ntempt 
Cent  Dig.  It  91,  93,  94 ;   Dec  Dig.  <$=s>30.] 

2.  Contempt  ^=»dO— Powbe  to  Punish  worn 
Contempt— RxouLATiON  bt  Lbgislatobe. 

In  the  higher  courts  established  and  exist- 
ent under  constitutional  provisions,  and  in  mat- 
ters essential  to  the  proper  and  efficient  exer- 
cise of  their  jurisdiction,  the  power  to  punish 
for  contempt  may  not  be  destroyed  or  sensibly 
impaired  by  legislative  enactment,  but  in  mere 
matters  of  procedure,  and  in  courts  below  the 
Supreme  Court,  the  power  may  to  some  extent 
be  regulated  by  legislation. 

[E)d.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  i{  91,  98,  94;   Dec  Dig.  «s»30.] 

3.  JuBT  ^s»21— Right  to  Jubt  Tbial— Oon- 


In  tiie  case  of  both  direct  and  constructive 
contempts,  the  trial  is  properly  had  by  the  court 
without  the  intervention  of  a  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  U  184^142;   Dec.  Dig.  <$=»21.] 

4.  Contempt  ^=5>44  —  Jubzsdigtion  —  0>ubt 
Having  JtTBisnionoN. 

In  the  case  of  both  direct  and  constructive 
contempts,  the  trial  is  usually  had  by  the  court 
against  which  the  offense  has  been  committed. 

[Eid.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  ||  128-130 ;  Dec.  Dig.  «s>44.] 

fi.  Contempt  ^=»8  —  Dbfamatobt  Pubuga- 

tion  Concbbnino  Judge. 

Under  Revlsal  1905,  t  939,  providing  that 
any  person  guilty  of  any  of  the  acts  uerein 
specified,  including  the  publication  of  grossly 
inaccurate  reports  of  the  proceedings  in  any 
court  about  any  trial  or  otner  matter  pending 
before  the  court  made  with  intent  to  nusrepre- 
sent  or  bring  into  contempt  such  court  may  be 
punished  for  contempt  that  the  several  acta, 
neglects,  etc.,  therein  specified  shall  be  the  only 
acts,  neglects,  etc.,  which  shall  be  the  subject 
of  contempt  of  court  and  that  if  there  be  any 
parts  of  tne  common  law  in  force  recognizing 
other  acts,  neglects,  etc,  besides  those  specified, 
they  are  thereby  repealed  and  annulled,  the 
power  to  punish  as  for  contempt  the  publicatioa 
of  grossly  inaccurate  reports  is  restricted  to  ~~ 
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ports  of  a  trial  or  matter  still  pending,  and 
there  is  no  power  to  panish  summarily  for  de- 
famatory reports  and  criticisms  about  a  mat- 
ter that  is  passed  and  no  longer  exists;  and, 
while  a  grossly  Indecent  and  scurrilous  publica- 
tion about  a  judge  in  reference  to  his  official 
conduct,  made  and  circulated  in  the  community 
where  he  is  holding  court,  might  create  condi- 
tions justifying  the  exercise  of  suph  power, 
where  court  had  adjourned  and  all  matters  re- 
ferred to  concerning  the  official  conduct  of  the 
judge  had  terminated,  the  publication  of  a  de- 
famatory article  reflecting  on  the  conduct  of  a 
judge  as  an  individual  and  in  reference  to  his 
manner  and  methods  as  judge  could  not  be  pun- 
ished as  a  contempt. 

pSd.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  §  14 ;   Dec.  Dig.  <S=»8.] 

6.  Contempt  ^=5>44  —  Jxtbisdigtion— Change 
OF  Venue. 

The  N.  county  circuit  court  presided  over 
by  the  judge  who  Gdiortly  before  had  held  a 
term  of  the  W.  circuit  court,  had  jurisdiction 
of  a  proceeding  to  punish,  as  a  contempt,  the 
publication  of  a  defamatory  article  concerning 
the  judge  and  his  conduct  in  presiding  over  such 
court,  as  this  was  a  question  of  venue,  and  or- 
dinarily a  change  of  venue  is  not  allowed  in 
such  proceedings. 

[Eid.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  |{  128-130;   Dec.  Dig.  «=5>44.] 

7.  Contempt  «=»61—Heabinq— Reference, 

In  a  contempt  proceeding,  it  was  not  error 
to  refuse  to  order  a  reference,  as,  even  though 
Revisal  1905,  §  875,  providing  that  when  any 
party  intends  to  make  or  oppose  a  motion  and 
it  shall  be  necessary  for  him  to  have  the  affida- 
vit of  any  person  who  shall  have  refused  to 
make  it,  the  court  may  appoint  a  referee  to 
take  the  affidavit  or  deposition  of  such  person, 
applied,  the  matter  was  in  the  discretion  of  the 
presiding  judge. 

[Ed.  Note.— For  other  cases,  see  Contempt. 
Cent.  Dig.  H  188-194,  196;   Dec;  Dig.  «S=>61.i 

Appeal  from  Superior  Court,  Northampton 
County;    Peebles,  Judge. 

Contempt  proceedings  against  Charles  A. 
Brown  and  another.  From  a  judgment  ad- 
judging defendants  guilty  of  contempt,  they 
appeal.  Reversed,  and  judgment  entered  for 
defendants. 

From  the  facts  In  evidence,  it  appeared 
that,  shortly  after  the  adjournment  of  May 
term  of  Wayne  superior  court,  the  same  hav- 
ing been  held  by  Judge  Peebles,  assigned  to 
liold  the  courts  of  the  Fourth  judicial  dis- 
trict, in  which  said  county  is  situate,  the  de- 
fendants, editors  and  proprietors  of  the 
''Weekly  Record,"  a  newspaper  published 
weekly  in  the  city  of  Goldsboro,  N.  C,  pub- 
lished an  editorial  article  in  said  paper, 
severely  reflecting  on  the  conduct  of  Judge 
Peebles,  both  as  an  individual  and  in  refer- 
ence to  his  manner  and  methods  as  judge  in 
presiding  over  said  court  It  appeared  also 
tbat  several  copies  of  the  paper  had  been 
drcnlated  in  the  county  of  Northampton 
where  Judge  Peebles  resided  and  where  the 
hearing  was  had. 

On  the  return  day,  defendants,  having  first 
moved  for  a  reference  under  section  875  of 
the  Revisal,  and  to  dismiss  the  proceedings 
for  want  of  jurisdiction,  both  of  which  mo- 
tions were  overruled,  answered  the  rule,  dis- 


avowing an  intent  to  misrepresent  or  bring 
the  court  into  contempt  or  disrepute;  alleg- 
ed that  the  article  was  written  in  good  faith 
and  on  information  believed  to  be  reliable, 
etc.  An  affidavit  of  Mr.  G.  A.  Norwood  was 
also  offered,  tending  to  support  some  of  the 
charges  as  written. 

niere  were  several  affidavits  from  attor- 
neys practicing  in  the  courts  of  the  county 
and  district  and  elsewhere  and  from  others, 
in  support  of  the  rule  and  tending  to  show 
that  Judge  Peebles  was  a  humane  man,  a 
capable,  upright,  and  learned  judge,  and  that 
nothing  improper  or  unseemly  occurred  in 
the  conduct  of  that  or  any  other  court  presid- 
ed over  by  him. 

The  character  and  contents  of  the  publi- 
cation can  be  sufficiently  determined  by  the 
findings  of  fact  made  by  the  judge  at  the 
hearing  and  were  embodied  in  the  judgment 
as  follows: 

"The  court  finds  the  following  facts: 

"(1)  That  the  statement  published  in  the 
Goldsboro  Record  of  June  6,  1914,  that  R.  B. 
Peebles  frequently  went  to  sleep  on  the  bench 
and  woke  up  suddenly  and  played  hell,  was  false 
and  without  foundation  in  fact. 

"(g  That  the  statement  in  the  said  jssue  that 
R.  B.  Peebles  was  so  full  of  whisky  that  he 
went  into  the  solicitor's  room  for  his  own  room, 
is  absolutely  false  and  without  foundation  in 
fact;  that  the  said  judge  had  not  touched  a 
drop  of  intoxicating  liquor  within  6^  hours 
previous  to  that  time ;  that  it  is  true  tnat  the 
said  judge  went  to  the  solicitor's  room,  which 
said  room  was  opposite  his  own  room,  and  lay 
down  to  rest  at  about  6  o'clock  in  the  evening; 
that  the  said  judge  went  to  the  solicitor's  room 
for  the  purpose  of  resting  himself  for  the  rea- 
son that  the  solicitor  had  inadvertently  locked 
the  door  to  the  judge's  room  and  had  kept  the 
ke^  in  his  pocket,  and  that  at  the  time  when 
said  judge  returned  to  the  hotel  from  the  court- 
house the  solicitor  was  not  present  in  the  hotel, 
and  the  said  judge  went  to  the  solicitor's  room 
to  rest  purposely,  because  of  the  fact  that  the 
solicitor  had  the  key  to  his  own  room,  and  he 
could  not  gain  an  entrance  into  his  own  room 
until  the  return  of  the  solicitor  with  Uie  key  to 
the  door  thereof. 

*'(3)  That  the  statement  that  said  Judge  R. 
B.  Peebles^  oublished  in  said  issue,  played  set 
back,  or  pitchy  at  night,  and  while  playing  said 
set  back  or  pitch,  took  a  drink  every  ten  min- 
utes, and  got  very  drunk,  was  false  and  without 
foundation  in  fact. 

*'(4)  That  the  publication  in  said  paper,  of 
said  issue,  that  Judge  Peebles  is  unfit  to  occupy 
the  fiigh  and  responsible  position  of  judge  of 
the  superior  court  of  North  Carolina  is  abso- 
lutely false  and  without  foundation  in  fact 

'*(5)  That  the  statements  contained  in  an  edi- 
torial published  in  said  paper  of  June  27,  1914, 
reiterating  all  of  said  charges  and  statements, 
except  the  charge  that  Judge  Peebles  went  to 
sleep  upon  the  bench  and  woke  up  suddenly  and 
played  hell,  were  all  false  and  without  founda- 
tion in  fact 

"(6)  That  each  one  of  the  false  statements 
contained  in  the  editorials  of  the  said  Goldsboro 
Record,  of  the  issue  of  June  6,  1914,  were  made 
with  the  intent  to  defame,  degrade,  and  injure 
the  reputation  of  said  judge,  R.  B.  Peebles. 

"(7)  That  all  of  said  charges  contained  in 
said  issue  of  said  paper  on  June  27,  1914,  in 
an  editorial,  were  false  and  each  charge  made 
in  said  editorial  was  made  with  the  intent  to 
defame,  degrade,  and  injure  the  reputation  of 
said  judge,  R.  B.  Peebles. 


^=9For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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*'{SI  That  the  court  finds  from  the  facts  that 
said  issues  of  said  Goldsboro  Record,  of  June  6, 
and  June  27,  1914,  containing  the  said  editori- 
als mentioned  above,  were  both  circulated  and 
read  in  Northampton  county.  I  find  this  fact 
from  inspection  of  the  issues  of  said  paper." 

And,  upon  such  findings,  the  court  adjudg- 
ed respondents  to  be  in  contempt,  and  sen- 
tenced them  each  to  pay  a  fine  of  $250  and 
to  be  imprisoned  in  the  common  Jail  of  North- 
ampton county  for  30  days. 

Defendants  excepted  and  appealed,  assign- 
ing several  errors  In  the  proceedings  and 
Judgment 

W.  S.  O'B.  Robinson  &  Son  and  M.  H.  Al- 
len, aU  of  Goldsboro,  and  W.  F.  Taylor,  of 
Falson,  for  appellants.  Peebles  &  Harris,  of 
Jackson,  and  W.  H.  S.  Burgwyn,  of  Wood- 
land, for  appellee. 

HOKE,  J.  [1-4]  At  common  law,  the  pow- 
er of  courts  of  record  of  general  Jurisdiction 
to  punish  for  contempt  and,  in  certain  in- 
stances, by  summary  procedure,  has  existed 
time  out  of  mind,  as  said  by  Judge  Black- 
stone,  "as  tar  as  the  annals  of  the  law  ex- 
tend.'* It  Is  a  power  Inherent  in  any  court 
engaged  in  administering  Justice  as  a  gOT- 
emmental  function  and.  In  the  higher  courts, 
established  and  existent  under  constitutional 
provision  and  in  matters  essential  to  the 
proper  and  efiident  exercise  of  their  Jurisdic- 
tion, it  may  not  be  destroyed  or  sensibly  im- 
paired by  legislative  enactment.  Ex  parte 
McCown,  139  N.  G.  95,  51  S.  E.  957,  2  U  R. 
A.  (N.  S.)  603 ;  In  re  Oorham,  129  N.  G.  481, 
40  S.  E.  311,  and  concurring  opinion  of  Clark, 
J.,  129  N.  C.  page  489,  40  S.  E.  page  314; 
In  re  Deaton,  105  N.  0.  59,  11  S.  E.  244; 
Scott  V.  Fishblate,  117  N.  G.  265,  23  S.  E. 
436,  30  L.  R.  A  696.  While  it  is  understood 
with  us  that,  in  mere  matters  of  procedure, 
and  in  courts  below  the  Supreme  Court, 
which  comes  under  the  influence  of  a  special 
constitutional  provision,  the  question  pre- 
sented may  be  to  some  extent  regulated  by 
legislation,  it  is  also  held  that,  both  as  to 
direct  and  constructive  contempts,  the  trial 
is  properly  had  by  the  court  without  the  in- 
tervention of  the  Jury,  and  usually  by  the 
court  against  which  the  offense  has  been 
committed.  In  re  Deaton,  supra;  Baker  v. 
Cordon,  86  N.  C.  116, 41  Am.  Rep.  448 ;  Hem- 
don  V.  Ins.  Co.,  Ill  N.  C.  384,  16  S.  E.  465, 
18  L.  R.  A.  547 ;  Horton  v.  Green,  104  N.  a 
400,  10  S.  El  470.  The  power  in  question  is 
conferred  to  enable  a  court  to  command  re- 
spect and  obedience  and  it  would  go  far  to 
weaken  and,  in  case  of  direct  contempt,  would 
well-nigh  destroy  it  if  the  occasion  of  its 
present  exercise  would  have  to  be  referred 
for  decision  to  some  other  tribunal  or  agency. 

[6]  In  reference  to  this  procedure  by  con- 
tempt, it  was  very  generally  if  not  univer- 
sally recognized  as  the  proper  method  of 
maintaining  order  In  the  courts  and  of  en- 
forcing obedience  to  their  decrees  and  man- 
dates andt  ^  c&^e  of  constructive  contempt, 


often  arising  from  fklse  and  defamatory  pub- 
lications concerning  court  trials  and  pro- 
ceedings, the  power  was  not  infrequently  ex- 
ercised, and  this,  In  earlier  times,  whether 
these  trials  were  pending  or  had  terminat- 
ed. This  last  position  has,  however,  been 
very  much  modified  and,  owing,  in  a  great 
measure,  to  a  different,  and  to  our  minds  a 
truer,  concept  of  the  nature  and  extent  of 
this  power,  and,  in  part  no  doubt,  to  the 
unusual  method  of  procedure,  which,  in  its 
practical  application,  usually  required  that 
a  Judge,  keenly  and,  at  times,  vitally  Inter- 
ested in  the  result,  was  called  to  consider 
and  determine  the  questions  involved,  many 
of  the  courts  of  this  country  have  long  held 
it  for  law  that  the  right  to  punish  for  con- 
structive contempt  by  reason  of  false  and 
defamatory  publications  concerning  proceed- 
ings tn  court  should  be  properly  confined  to 
such  publications  about  a  trial  or  proceed- 
ings still  pending,  that  it  was  only  because 
and  when  such  publications  were  calcnilated 
to  obstruct  or  unduly  Interfere  with  the  due 
administration  of  Justice  that  such  a  power 
could  be  properly  exercised,  and  that  it  was 
only  when  and  to  the  extent  that  the  judge 
was  presently  engaged  in  di^;)ensing  the 
state's  Justice  that  he  could  be  considered  as 
embodying  in  himself  the  majesty  of  the 
state's  law  and  authorizing  him  to  enforce 
obedience  and  respect  to  the  courts  and  to 
his  ofiUdal  acts,  but,  after  a  court  had  end- 
ed and  a  trial  had  finally  terminated,  if 
false,  defamatory,  or  scurrilous  publications 
were  made  concerning  his  ofildal  or  personal 
conduct,  this  became  a  personal  matter  and 
he  must  seek  redress  by  the  ordinary  meth- 
ods and  brings  his  cause  before  an  impartial 
tribunal. 

In  this  position,  the  doctrine  of  contempt 
by  "scandalizing  the  court" — a  term  used,  I 
believe,  by  Lord  Hardwicke,  and  without 
reference  to  its  effect  or  tendency  to  obstruct 
o'r  interfere  with  the  administration  of  Jos- 
tice,  has  no  place,  and  the  same  will  be 
found  approved,  substantially  as  stated.  In 
many  well-considered  decisions  of  the  state 
courts  of  this  country,  as  In  re  Hart,  104 
Minn,  88,  116  N.  W.  212,  17  L.  R.  A.  (N.  S.) 
585,  15  Ann.  Cas.  197,  Storey  v.  People,  79 
111.  45,  22  Am.  Rep.  158,  Oheadle  v.  State, 
110  Ind.  301,  11  N.  EL  426,  69  Am.  Rep.  199, 
Perclval  v.  State,  45  Neb.  741,  64  N.  W,  221, 
50  Am.  St  Rep.  568,  Bx  parte  Green,  46 
Tex.  Or.  R.  576,  81  S.  W.  723,  66  U  R.  A. 
727,  108  Am.  St  Rep.  1035,  and  State  ▼.  An- 
derson, 40  Iowa,  207,  and  many  others  could 
be  cited — ^is  in  accord  with  the  rule  prevail- 
ing in  the  federal  court,  both  by  statute  and 
precedent  (Patterson  v.  Ck>lorado,  205  U.  S. 
454,  27  Sup.  Ct  556,  51  L.  Ed.  879,  10  Ann. 
Gas.  689;  1  U.  S.  Comp.  Statutes,  t  725), 
and  as  a  practical  proposition  obtained  in 
England  in  1899  and  for  a  long  period  prior 
to  that  date  (McLeod  v.  St  Albans  [1899] 
Appeal  Cases,  549-561).  In  that  case,  my 
Lord  Morris,  while  asserting  the  existence 
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of  the  power  as  deacrlbed.  and  stated  by 
Lord  Hardwicke,  in  delivering  the  jndgmentt 
said  further: 

"CommittalB  for  contempt  of  court  are  ordi- 
narily in  cases  where  oome  contempt  ez  facie 
of  the  court  has  been  committed,  or  for  com- 
ments on  cases  pending  in  the  courts.  How- 
eyer,  there  can  be  no  doubt  that  there  is  a  third 
head  of  contempt  of  court  by  the  publication  of 
scandalous  matter  of  the  court  itself.  Lord 
Hardwicke  so  lays  down  without  doubt  in  the 
case  of  In  re  RcAd  and  Huggonson.  He  says: 
'One  Kind  of  contempt  is  scandalizing  the  court 
itself.*  The  power  summarily  to  commit  for 
contempt  of  court  is  considered  necessary  for 
the  proper  administration  of  justice.  It  is  not 
to  be  used  for  the  vindication  of  the  Judge  as  a 
person.  He  must  resort  to  action  for  fibel  or 
criminal  information.  Committal  for  contempt 
of  court  is  a  weapon  to  be  used  sparingly,  and 
always  with  reference 'to  the  interests  of  the 
administration  of  justice.  Hence,  when  a  trial 
has  taken  place  and  the  case  is  over,  the  Judge 
or  the  Jury  are  given  over  to  criticism. 

"It  is  a  summary  process,  and  should  be  used 
only  from  a  sense  of  duty  and  under  the  pres- 
sure of  public  necessity,  for  there  can  be  no 
landmarks  pointing  out  the  boundaries  in  all 
cases.  Committals  for  contempt  of  court  by 
scandslizing  the  court  itself  have  become  obso- 
lete in  this  country.  Courts  are  satisfied  to 
leave  to  public  opinion  attacks  or  comments  de- 
rogatory or  scandalous  to  them." 

True,  in  the  next  year,  this  power  was  ex- 
erted in  England  in  the  case  of  Reg.  v. 
Qray,  2  L.  R.  Q.  B.  Div.  1900,  p.  86,  though 
It  may  be  noted  that,  in  delivering  judgment, 
Lord  Russell  referred  to  the  fact  that  the 
article  in  question,  containing  scurrilous 
abuse  of  the  judge  and  in  reference  to  his 
conduct  as  judge  while  sitting  under  the 
queen's  commission,  "was  published  in  a 
newspaper  and  circulated  in  the  town  where 
be  was  still  holding  court." 

There  are  courts  in  this  country,  cfi  emi- 
nent ability  and  learning,  which  still  adhere 
to  the  earlier  position,  a  notable  case  being 
that  of  State  ex  inf.  Crow,  Atty.  Gen.,  t. 
Shepherd,  177  Mo.  255,  76  S.  W.  79,  99  Am. 
St  Rep.  624,  a  case  very  fully  commented  on 
in  Thomas  on  Constructive  Contempt,  And 
Bnrdett  v.  Commonwealth,  108  Va.  838,  48 
S.  EL  878,  68  L.  R.  A.  251,  106  Am.  St  Rep. 
916,  and  State  v.  Morrill,  16  Ark.  884,  and 
other  decisions  are  to  like  purport.  And  in 
North  Carolina,  this  doctrine  in  reference  to 
constructive  contempt  was  undefined  and  al- 
together uncertain  until  1870-71,  when  the 
Legislature,  having  its  attention  called  to 
tbe  subject  by  the  case  of  Bx  parte  Moore, 
tben  recently  decided  by  the  Supreme  Court, 
63  N.  C.  397,  passed  an  act  (chapter  216, 
Lews  1870-71)  amending  our  statute  on  con- 
tempt (chapter  177,  Lews  1868-^),  and 
ipehich,  after  reciting  that  doubts  existed  as 
to  the  extent  of  the  power  of  the  court  in 
tbe  premises  and  that  it  was  "due,  alike  to 
jadicial  authority  and  the  freedom  of  the 
citizen,  that  all  offenses,  and  especially  those 
tor  which  summary  punishments  without 
trial  by  jury  may  be  imposed  by  the  courts, 
flliould  be  distinctly  known,  and  the  nature 
smd  extent  of  their  punishment  defined  and 
prescribed  by  law,"  added  to  section  7  of  the 


former  law,  "The  publication  of  grossly  In- 
accurate reports  of  the  proceedings  of  any 
Court,"  the  words  "about  any  trial  or  other 
matter  then  pending  before  said  court  made 
with  intent  to  misrepresent  or  bring  into 
contempt  the  said  court"  The  amending 
statute,  among  other  things,  then  declared 
that  the  several  acts,  neglects,  omissions  of 
duty,  malfeasances,  misfeasances,  and  non- 
feasances, specified  in  the  former  law  as 
amended,  were  the  only  acts,  etc.,  that  should 
be  the  subject  of  contempt  of  court  and  that 
if  there  were  any  parts  of  the  common  law 
then  in  force  which  recognized  any  other 
acts,  etc.,  besides  those  specified,  the  same 
were  repealed  and  annulled. 

This  statute,  appearing  in  Revisal  1905, 
a  17,  I  939  et  seq.,  has  been  several  times 
approved  in  its  principal  features  by  deci- 
sions of  this  court  beginning  with  Ex  parte 
Schenck,  65  N.  C.  853,  In  re  Walker,  82  N.  C. 
95,  In  re  Patterson,  etc.,  99  N.  C.  407,  6  S. 
EL  643,  and  many  other  cases.  And,  so  t&T  as 
we  can  now  see,  as  constmed  and  Inter- 
preted in  the  cases  cited  and  others,  notably 
Ex  parte  McCown,  supra;  In  le  Deaton; 
Scott  V.  Fishblate  et  al..  It  recognizes  as 
valid  every  power  that  can  rightfully  be  con- 
sidered as  essential  to  the  respect  and  dig- 
nity of  the  courts  and  the  due  and  orderly 
administration  of  justice  therein.  The  act, 
in  different  sections  and  in  comprehensive 
language,  purports  to  confer  on  the  court  the 
power  to  punish  summarily  or  on  notice  any 
and  all  disorderly  behavior  tending  to  inter- 
rupt its  proceedings  or  to  impair  the  respect 
due  to  its  authority — any  audi  conduct  be- 
fore its  referees  or  juries,  while  engaged  in 
official  duties;  any  breach  of  the  peace, 
noise,  or  othef  disturbance  directly  tending 
to  interrupt  its  proceedings ;  disobedience  of 
or  resistance  to  its  lawful  decrees,  orders,  or 
processes ;  contumacious  or  unlawful  refusal 
of  any  person  to  be  sworn  as  a  witness  or 
to  answer  any  legal  or  proper  interrogatories 
after  being  sworn;  mlsb^avior  of  any  and 
all  subordinate  officers  of  the  court  in  any 
official  transaction ;  and,  in  reference  to  con- 
structive contempts,  arising  by  means  of  pub- 
lications, etc:  **The  publication  of  grossly 
inaccurate  reports  about  any  trial,  or  other 
matter  pending  before  the  court"  etc.,  etc 
Having  reference  to  the  history  of  this  stat- 
ute, the  context  and  the  language  employed, 
it  was  clearly  the  purpose  and  meaning  of 
the  act  to  restrict  the  power  of  the  court  in 
this  last  respect,  to  the  publication  of  gross- 
ly inaccurate 'reports  about  a  trial  or  other 
matter  still  pending,  and,  this  being  in  our 
view  the  proper  and  only  permissible  occa- 
sion for  the  exercise  of  such  a  power  In 
reference  to  these  publications,  we  are  of 
opinion  that  the  provision  of  the  statute 
should,  in  this  respect,  be  upheld  as  writ- 
ten, and  the  power  to  punish  summarily  for 
defamatory  reports  and  criticisms,  about  a 
matter  that  Is  past  and  endedy  no  longer 
exists. 
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It  may  be  that  If  a  grossly  Indecent  or 
scurrilous  publication  about  a  judge  in  ref- 
erence to  his  official  conduct  should  be  made 
and  circulated  in  the  community  where  he 
was  presently  holding  court  and  about  his 
rulings  in  such  court  conditions  might  be 
created  where  the  exercise  of  the  power 
could  be  upheld  as  essential  to  the  due  and 
orderly  administration  of  public  justice,  a 
case  presented  in  Reg.  v.  Qray,  supra,  but  no 
such  conditions  appear  in  this  record;  the 
facts  showing  that  the  publications  complain- 
ed of  were  made  after  the  court  had  ad- 
journed and,  so  far  as  appears,  after  any 
and  all  matters  referred  to  concerning  the 
official  conduct  of  the  judge  had  terminated. 
Under  the  principles  stated,  therefore,  the 
respondents  may  not  be  dealt  with  by  pro- 
cess of  contempt,  but,  however  reprehensible 
their  conduct  may  have  been,  redress  must 
be  sought  before  another  tribunal  and  by  or- 
dinary methods  of  procedure. 

[6]  The  motion  to  dismiss  for  want  of  Ju- 
risdiction was  properly  overruled.  The  court 
finds  as  a  fact  that  copies  of  the  publication 
were  circulated  in  the  county  of  Northamp- 
ton, where  the  trial  was  held  and,  if  it  were 
otherwise,  except  in  cases  to  enforce  obedi- 
ence to  an  order  or  a  decree  in  a  suit  pend- 
ing, this,  r^arded  as  an  independent  or  col- 
lateral matter,  is  held  to  be  a  question  of 
venue  (Herring  v.  Pugh,  126  N.  C.  852,  36  S. 
B.  287),  and,  ordinarily,  a  change  of  venue 
is  not  allowed  in  proceedings  of  this  char- 
acter.   9  Cyc  p.  35. 

[7]  And  the  exception  to  his  honor'»  re- 
fusal to  order  a  reference,  under  section  875 
of  the  Revisal,  Is  without  merit  Bven  if 
the  section  applied,  it  clearly  leaves  the 
matter  in  his  honor's  discretion. 

For  the  reasons  heretofore  stated,  the 
judgment  of  the  lower  court  must  be  revers- 
ed, and  judgment  entered  that  defendants 
go  without  day. 

Reversed. 


ass  N.  C.  434) 

WHITE  et  nx.  v.  GUTNN.    (No.  172.) 

(Supreme  Court  of  North  Carolina.    March  17, 

1915.) 

1.  Plxading  «=»301  —  Vebification  —  Sufh- 

CIENOT. 

The  verification  of  an  answer  wherein  the 
defendant  deposes  "that  he  has  read  the  fore- 
going answer,  and  that  the  same  is  true  of  his 
own  knowledge,  except  to  those  matters  therein 
stated  on  information  and  belief,  and  as  to  those 
he  believes  it  to  be  true,"  is  sufficient;  it  being 
a  substantial  compliance  with  the  statute,  and 
almost  in  the  words  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  S§  314^  318,  892-897,  904-906; 
Dec.  Dig.  «s»301.] 

2.  Trial  ^=>187,  193  —  Inbtbuotions  —  Com- 
ment   ON    BVIDXNCB    AND    CBEDIBILITT    OT 

Witnesses. 

In  an  action  by  hnsband  and  wife  to  recov- 
er the  amount  of  a  loan  by  the  wife  to  defend- 
ant's intestate,  an  instruction  that  the  husband, 
being  a  party,  was  not  a  competent  witness. 


that  if  his  testimony  had  been  objected  to  the 
court  would  have  ruled  it  out,  but  that  as  it 
was  allowed  to  ^o  in  without  objection  it  was 
the  duty  of  the  jury  to  consider  it,  but  that  in 
considering  it  they  must  remember  that  the  bur- 
den of  proof  was  upon  the  plaintiffs  to  satisfy 
them  by  the  greater  weight  of  evidence  that  the 
mone^  was  loaned,  and  that  if  they  were  not 
satisfied  under  all  the  drcnmstances  that  the 
money  was  loaned  it  was  their  duty  to  find  for 
defendant,  was  not  objectionable  as  casting  ba 
imputation  upon  the  husband's  truthfulness,  of 
as  expressing  an  opinion  injurious  to  the  plain- 
tiffs as  it  was  a  mere  caution  to  the  jury  that 
they  should  scrutinize  the  testimony  of  the  hus- 
band as  a  party  to  the  suit,  having  at  least  a 
moral  interest  in  the  result 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Di|.  Sfi  414-419,  43&-438;  Dec  Dig.  «»187, 

3.  Witnesses    ^s»146-^Comfetbnot— Tbaits- 

AcnoNS  WITH  Decedent. 

In  an  action  by  husband  and  wife  against 
an  administrator  to  recover  the  amount  of  a 
loan  to  defendant's  hitestate,  the  husband  was 
incompetent  to  testify  to  the  transaction  be- 
.tween  him  and  his  wife  and  the  intestate. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  tl  044-649 ;  Dec.  Dig.  «=>146,] 

Appeal  from  Superior  Court,  Pamlico 
County;    R.  B.  Peebles,  Judge. 

Action  by  W.  C.  White  and  wifie  against 
Mumford  Guynn,  administrator  of  J.  S. 
White,  deceased.  Judgment  for  defendant, 
and  plaintiffs  appeaL    Affirmed. 

This  is  a  dvil  action,  tried  upon  this  issue: 

In  what  amount,  if.  any.  is  the  defendant  in- 
debted to  Mrs.  Kate  G.  White?  Answer: 
None. 

From  the  Judgment  dismissing  the  action, 
the  plaintiffs  appealed. 

D.  L.  Ward,  of  Newbem,  for  appellantSL 
Guion  &  Guion,  of  Newbem,  and  Z.  Y.  Bawls^ 
of  Bayboro,  for  appellee. 

BROWN,  J.  The  plaintiffs,  W.  C.  White 
and  Kate  G.  White,  brought  this  action  to 
recover  of  the  defendant,  administrator  of 
J.  S.  White,  deceased,  the  sum  of  $500,  al- 
leged to  have  been  loaned  to  the  defendantfs 
intestate  by  the  feme  plaintiff. 

[1]  (1)  The  plaintiff  moved  for  judgment 

on  the  pleadings,  because  the  verification  of 

the  answer  was  insufficient: 

"Mumford  Guynn,  administrator  of  J.  8. 
White,  deceased,  being  duly  sworn,  deposes  and 
says:  That  he  has  read  the  foregoing  answer, 
and  that  the  same  is  true  of  his  own  knowledge, 
except  to  those  matters  therein  stated  on  in- 
formation and  belief,  and  as  to  those  he  be- 
lieves it  to  be  true. .  Mumford  Guynn." 

This  verification  was  duly  sworn  to  before 
a  justice  of  the  peace.  We  are  of  opinion 
that  in  form  it  is  a  substantial  compUance 
with  the  statute;  in  Dact,  it  is  almost  in  the 
words  of  the  statute.  McLamb  v.  McPfaail, 
126  N.  C.  220,  35  S.  B.  426. 

[2]  2.  There  was  evidence  offered  upon  the 
part  of  the  plaintiff  tending  to  prove  that 
Mr&  White  loaned  $500,  as  alleged  in  the  com- 
plaint, to  the  defendant's  intestate.  The 
plaintifTs  husband  was  put  upon  the  stand 
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for  the  plaintiffs,  and  testified  without  ob- 
jection that  the  deceased  asked  his  wife 'to 
lend  him  the  $500,  and  that  he  saw  her  de- 
liver him  the  money,  and  that  all  three  were 
present  at  the  time.  The  court,  among  other 
things,  charged  the  jury  as  follows: 

''Mrs.  White  claims  the  money  was  loaned  by 
her  to  the  deceased,  Joel  S.  White,  and  she  in- 
troduces her  husband,  W.  C.  White,  to  prove 
the  loan.  W.  C.  White,  being  a  party  to  the 
suit,  was  not  a  competent  witness.  If  Mb  testi- 
mony had  been  objected  to,  I  would  have  ruled 
it  out ;  but,  as  it  was  allowed  to  go  in  without 
objection,  it  is  your  duty  to  consider  it,  but 
in  considering  it,  you  must  remember  that  the 
burden  of  proof  is  upon  the  plaintiff  to  satisfy 
you  by  the  greater  weight  of  the  evidence  that 
this  money  was  loaned.-  If  you  are  not  satisfied 
under  all  the  circumstances  that  the  money  was 
loaned,  then  it  is  your  duty  to  answer  the  id- 
sue :    Nothing." 

This  is  excepted  to  as  an  expression  of 
opinion  upon  the  part  of  the  judge.  We  do 
not  think  that  it  can  be  fairly  interpreted  as 
an  expression  of  opinion  sufficiently  inju- 
rious to  the  plaintiff  to  justify  us  In  direct- 
ing another  trial.  It  was  a  mere  caution 
to  the  jury  that  they  should  scrutinize  the 
testimony  of  the  plaintiff's  husband  as  a 
party  to  the  suit,  and  having  at  least  a 
moral  interest  in  the  result 

[3]  The  f&ct  that  his  honor  told  the  jury 
that,  if  the  testimony  had  been  objected  to, 
he  would  have  ruled  it  opt  as  incompetent, 
does  not  cast  any  imputation  upon  the  truth- 
fulness of  the  witness.  As  a  matter  of  law, 
the  husband,  being  a  party  to  the  action,  was 
incompetent  to  testify  to  the  transaction  be- 
tween him  and  his  wife  and  the  defendant's 
intestate;  Bunn  t.  Todd,  107  N.  C.  266,  11 
S.  B.  104a 

We  have  examined  the  other  receptions 
contained  in  the  record,  and  find  them  to  be 
without  merit 

No  error. 

aes  N.  o.  407) 

JAMBS  LBFFEJL  &  CO.  v.  HALL.    (No.  211.) 

(Supreme  Court  of  North  Carolina.    March  17, 

1916.) 

Ck>NTRAOTB  ^s»l&— AGBEEMENT. 

Where,  when  defendant  purchased  an  en- 
gine from  plaintiffs,  he  arranged  to  send  them 
an  old  engine  on  which  plaintiffs,  after  examin- 
ing it,  were  to  credit  on  his  note  such  a  price 
as  could  be  amed  on,  defendant,  having  rejected 
the  offer  made,  cannot,  in  the  absence  of  fraud, 
demand  that  plaintiffs  credit  him  with  the  val- 
ue of  the  old  engine ;  the  minds  of  the  parties 
never  having  met  on  any  such  agreement 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Ont  Dig.  18  61-^6:   Dec.  Dig.  «s>15.] 

Appeal  from  Supenu/  Court,  Duplin  Coun- 
ty;   Daniels,  Judge. 

Action  by  James  Leffel  &  Co.  against  W. 
I.  Hall.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

This  is  an  action  for  the  recovery  of  per- 
sonal proi)erty,  viz.,  a  9%  x  12  horse  power 
engine  and  a  40  horse  power  boiler,  which  had 
been  sold  to  the  defendant  by  the  plaintiffs. 


and  for  which  the  former  had  given  his  note 
for  $318»  dated  February  23,  1905,  and  due 
one  year  after  its  date,  plaintiffs  retaining 
the  title  to  the  property  until  the  note  was 
paid.  The  only  question  in  the  case  is 
whether  defendant  is  entitled  to  a  credit  on 
the  note  for  the  value  of  an  old  engine  under 
the  following  circumstances:  It  appeared 
that  defendant  shipped  the  "old  engine"  to 
plaintiffs,  subject  to  his  inspection,  and,  if 
a  price  for  it  could  be  agreed  upon  by  the 
parties,  the  same  was  to  be  credited  on  the 
note;  that,  after  an  inspection  by  the  plain- 
tiffs, they  offered  defendant  $39  for  It,  which 
he  refused  to  take,  and  they  failed  to  agree 
as  to  the  price.  Plaintiffs  thereupon  noti- 
fied the  defendant  that  the  old  engine  was 
held  subject  to  his  orders  and  directions,  it 
having  been  shipped,  as  stated,  to  the  plain- 
tiffs for  their  inspection  and  the  offer  of  a 
price.  They  wrote  to  defendant  on  August 
25,  1909,  as  follows: 

"We  have  your  favor  of  the  20th  inst,  and, 
as  this  matter  is  now  in  the  hands  of  our  attor^ 
ney,  we  cannot  recall  it,  and  will  have  to  let 
the  matter  run  its  course.  We  trust  that  you 
can  arrange  in  some  manner  to  make  payment 
of  this  claim,  so  that  you  will  not  lose  posses- 
sion of  the  machinery.  In  regard  to  allowance 
for  the  old  engine,  we  are  willing  to  take  it 
back  and  allow  you  what  we  can  for  it  If 
your  railway  agent  has  not  oeen  able  to  secure 
you  a  rate  so  as  to  ship  it  as  scra^  iron,  per- 
haps you  had  better  direct  his  attention  to  same 
again." 

There  was  evidence  as  to  the  value  of  the 
old  engine. 

The  court  instructed  the  jury  that,  if  they 
found  the  facts  to  be  as  stated  by  the  wit- 
nesses, their  verdict  should  be  in  favor  of 
the  plaintiffs  for  the  amount  of  the  note, 
subject  to  the  admitted  credits,  and  without 
any  credit  for  the  Value  of  the  engina  There 
was  a  verdict  accordingly,  and  judgment 
thereon,  from  which  defendant  appealed. 

Geo.  R.  Ward,  of  Wallace,  and  Stevens  & 
Beasley,  of  Warsaw,  for  appellant  Qavln  & 
Wallace,  of  Kenansvllle,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  There  Is  a  suggestion  in  defendant's 
brief  of  fraud  on  the  part  of  the  plaintiffs, 
but  we  have  failed  to  find  any  evidence  of 
it  in  the  case.  The  agreement  was  not  that 
the  plaintiffs  would  allow  the  defendant  the 
value  of  the  old  engine,  but  that,  after  exam- 
ining it  and  knowing  its  then  condition,  they 
would  offer  him  such  a  price  for  it  as  they 
could  afford  to  give  under  the  circumstances. 
It  was  left  to  them  to  fix  the  price  that  they 
would  be  willing  to  pay,  and  there  was  no 
promise  by  them  to  pay  its  value  as  fixed 
by  the  defendant  or  any  one  else,  or  by  the 
jury.  If  the  defendant  wanted  any  such 
offer,  he  should  have  stipulated  for  it  in 
language  susceptible  of  that  meaning.  We 
cannot  make  the  contract  for  the  parties, 
but  can  only  construe  that  which  they  have 
made  for  themselves.     We  find  it  expressly 
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Btated  in  the  case  that  the  property  was 
Bhipx)ed  to  the  plaintiffs  subject  to  their  in- 
spection, and,  if  the  parties  conld  agree  upon 
the  price,  it  should  be  credited  upon  the 
note  for  $318.  This  certainly  is  not  a  con- 
tract to  pay  the  value  of  the  engine,  the 
amount  to  be  left  open  for  future  determina- 
tion, but  a  definite  sum  to  be  agreed  upon. 
The  minds  of  the  parties  must  meet  upon 
one  and  the  same  thing,  and  the  meaning  of 
their  contract  must  be  ascertained  from  its 
words,  and  the  mutual  agreement  of  the  par- 
ties, and  not  merely  from  the  intention,  be- 
lief, or  understanding  of  one  of  them.  Bailey 
V.  Rutjes,  86  N.  C.  517 ;  Pendleton  v.  Jones, 
82  N.  C.  249;  Brunhild  v.  Freeman,  77  N.  C. 
128 ;  King  ▼.  Phillips,  94  N.  C.  568 ;  Hedge- 
peth  y.  Rose,  95  N.  G.  41;  Wilson  t.  Scar- 
boro,  163  N.  C.  880,  79  S.  B.  811. 

'^A  contract,  express  or  implied,  executed  or 
executory,  results  from  the  concurrence  of 
minds  of  two  or  more  persons,  and  its  legal  con- 
sequences are  not  dependent  upon  the  impres- 
sions or  understandings  of  one  alone  ox  the 
parties  to  it.  It  is  not  what  either  thinks,  but 
what  both  agree."  Prince  ▼.  McRae,  84  N.  0. 
674. 

''It  is  not  the  understanding,  but  the  agree- 
ment, of  the  parties  that  controls,  unless  that 
understanding  is  in  some  way  expressed  in  the 
agreement  Even  if  the  defendant  had  clearly 
shown  that  it  so  understood  the  agreement,  it 
will  not  do,  as  the  court  proceeds,  not  upon 
the  understanding  of  one  of  the  parties,  hut 
upon  the  agreement  of  both.  No  principle  is 
better  settled."  Lumber  Co.  y.  Lumber  Co., 
137  N.  C.  431,  49  S.  B.  946. 

The  court,  therefore,  properly  refused  to 
submit  the  issues  tendered  by  the  defendant 
as  to  the  ralue  of  the  engine,  as  there  was  no 
evidence  to  support  them,  and  the  other  ex- 
ceptions must  be  overruled  for  the  same  rea- 
son. 

No  error. 


(168  N.  C.  424) 

DtTPREB  et  al.  v.  BRIDGERS  et  al 

(No.  183.) 

(Supreme  Court  of  North  Carolina.    BCarch  17, 

1915.) 

1.  ATTOBNST  and  ClUBNT  ^=a»143~C0UFEN8A- 
TION  FOB  SeBVICES— CONVETANCB  OT  LAND 
IN   CONTBOVEBSY. 

An  agreement  between  plaintiffs  and  at- 
torneys, reciting  that  plaintiff  thereby  bargain- 
ed, sold,  and  conveyed  to  the  attorneys  a  one- 
fourth  interest  in  the  lands  sought  to  be  re- 
covered by  plaintiffs,  created  a  valid  and  en- 
forceable claim  not  avoidable  by  the  parties  by 
settlement  in  the  absence  of  any  fraud  or  un- 
due advantage. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  81  828-^1;  Dec.  Dig.  «s» 
148.] 

2.  Attobnet  and  Client  ^=a»144  —  Aobbb- 
MBNT  FOB  Compensation. 

When  a  party  contracts  with  his  attorney 
fixing  fees  for  recovery  of  property,  the  death 
of  the  party  does  not  revoke  the  contract,  but 
it  is  binding  upon  the  funds. 

[Ed.  Note.~For  other  cases,  see  Attorney  and 
aient,  Ont  Dig.  |fi  332,  833;  Dec  Dig. 
144.1 


3.  Attobnet  and  Client  ^S9l76— Coupensa- 

TION  OF   ATTOBNET-^LiEN. 

An  agreement  between  an  attorney  and 
client  that  the  attorney  shall  have  a  lien  on  the 
judgment  is  decisive  as  to  the  existence  of  the 
lien  and  its  amount 

[Bd.  Note.-"For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  %  881 ;  Dec.  Dig.  «=s>17e.] 

4.  Attobnet  and  Client  ^s»19(^— Compensa- 
tion —  Pboceedinqs  TO    Rbcoybb  —  iNTEm- 

PLEA. 

Where  it  was  agreed  between  attorney  and 
client  that  the  attorney  should  have  for  his 
services  a  portion  of  the  land  sought  to  be  re- 
covered, and  the  plaintiffs  and  defendants  set- 
tled the  suit,  an  Interplea  by  the  attorneys  in 
the  original  cause  was  a  proper  remedy  to  re- 
cover their  compensation. 

[Bd.  Note.— For  other  cases,  see  Attorney  and 
CUent,  CentDig.  SI  412-417;  DecDig.  <gs>190.] 

Appeal  from  Superior  Court,  Pitt  County; 
Peebles,  Judge. 

Action  by  Paul  C.  Dupree  and  others 
against  Henry  C.  Bridgers  and  others,  in 
which  Harry  Skinner  and  another  file  tbeir 
petition  in  intervention  to  enforce  a  lien  or 
claim  for  services  as  attorneys.  From  a 
Judgment  in  favor  of  interveners,  plaintiff 
Tabitha  De  Visconti  and  others  appeaL  Af- 
firmed. 

J*  h.  Horton,  of  Farmvllle,  and  W.  H. 
Lyon,  Jr.,  of  Raleigh,  for  appellants.  Win* 
ston  &  Biggs,  of  Raleigh,  for  interveners. 

BROWN,  J.  The  record  discloses  that  on 
Novembers,  1910,  Addie  O.  De  Visconti  made 
two  contracts  with  Henry  Clark  Bridgers, 
whereby  she  undertook  to  convey  to  him  one- 
half  of  25  acres  of  land  in  the  town  of  Farm- 
ville.  The  said  land  was  to  be  devel(q)ed  and 
laid  off  into  lots,  and  she  was  to  have  one 
half  of  the  lots  and  Henry  Clark  Bridgers 
the  other  half,  and  the  depot  was  to  be  locatr 
ed  upon  the  property  when  the  railroad  was 
completed  to  Farmvllle.  She  also  conveyed 
to  him  for  the  consideration  of  $1  a  right  of 
way  100  feet  wide  through  her  lands  near 
the  town  of  Farmville,  and  depot  site.  Mrs. 
De  Visconti  lived  about  one  year  and  died 
in  November,  1901.  She  left  surviving  her 
one  son  by  a  former  marriage  named  Paul  C^ 
Dupree,  and  two  daughters,  Tabitha  De  Vl8> 
conti  and  Sue  May  De  VlscontL  These  last 
two  were  infants  and  F.  M.  Dupree,  their 
unde^  was  their  guardian.  After  the  death 
of  Mrs.  Addie  De  Visconti,  her  sister.  May 
Sue  Albritton,  qualified  as  guardian  of  her 
three  infant  children,  Paul  C.  Dupree,  Ta- 
bitha De  Visconti,  and  Sue  May  De  Visconti, 
and  employed  the  petitioners,  F.  O.  James 
and  Harry  Skinner,  to  bring  suit  to  set  aside 
and  declare  void  the  above  deeds  which  Hen- 
ry Clark  Bridgers  had  secured  from  her  sis- 
ter, on  the  ground  of  mental  incapacity  on 
the  part  of  the  said  Mrs.  De  Visconti,  and 
the  unconsdonableness  of  the  bargain.  The 
guardian  employed  the  interveners  to  bring 
the  above-entitled  action  to  set  aside  the 
contracts.    She  made  frequent  visits  to  said 
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attorneys  and  conBolted  with  tbem  in  refer- 
ence to  the  matter  in  consequence  of  which 
the  action  was  instituted  by  said  attorneys, 
who  prepared  and  filed  the  elaborate  com- 
plaint set  out  in  the  record,  and  otherwise 
prepared  the  case  for  trial  after  the  defend- 
ant had  answered  and  Joined  issue.  Mrs. 
Albritton  died,  and  F.  M.  Dupree  was  ap- 
pointed gruardian  for  the  two  feme  infants. 
Paul  C.  Dupree  had  become  of  age,  and  then 
this  instrument,  it  is  admitted,  was  duly  exe- 
cuted: 

Memorandam  of  agreement  made  this  the  10th 
day  of  March,  1911,  between  Paul  C.  Dupree 
and  F.  M.  Dupree,  guardian  of  Tabitha  De 
yisconti  and  Sue  Mar  De  Visconti,  parties  of 
the  first  part,  and  Harry  Skinner  and  F.  G. 
James,  parties  of  the  second  part,  witnesseth: 
That  in  consideration  of  $100  and  legal  services 
to  be  performed,  the  parties  of  the  first  part 
agree  to  allow  and  oay  to  the  parties  of  the  sec- 
ond part  one-half  of  their  recovery  in  the  case  of 
Paul  C.  Dupree  and  F.  M.  Dupree,  guardian  of 
Tabitha  De  Visconti  and  Sue  May  De  Yisconti 
against  Henry  Clark  Bridgers,  and  to  this  end 
the  parties  of  the  first  part  have  bargained,  sold 
and  conveyed  to  the  parties  of  the  second  part 
a  one-fourth  interest  in  the  lands  fullv  described 
in  the  first  and  twelfth  sections  of  the  com- 
plaint filed  in  this  cause.  In  testimony  where- 
of, the  said  parties  of  the  first  part  have  here- 
unto set  their  hands  and  seals,  the  day  and  year 
above.  Paul  0.  Dupree.    fSeal] 

^  F.  M.  Dupree.       [SeaLj 

Witness:    Winnie  Skinner. 

Paul  C.  Dupree  verified  the  complaint 
.The  defendant  Bridgers  employed  counsel 
and  filed  an  answer  and  otherwise  defended 
the  action.  Pending  the  action,  Paul  C.  Du- 
pree died,  and  his  interest  in  the  lands  de- 
scended to  his  two  sisters,  Tabitha  and  Sue 
May.  It  is  admitted  that  on  April  2,  1913, 
Tabitha  De  Visconti,  Sue  May,  who  mean- 
while had  married  Ben.  S.  Sheppard,  and 
Paul  C.  Dupree,  without  their  attorneys' 
knowledge  and  consent,  conferred  with  Hen- 
Tj  G.  Bridgers,  the  defendant,  and  compromis- 
ed and  settled  the  action  by  a  written  agree- 
ment entered  into  and  set  out  in  the  record, 
whereby  certain  parts  of  the  lands  sued  for 
were  relinquished  and  conveyed  by  said  de- 
fendant to  the  plaintiffs.  A  consent  decree 
was  entered  by  Judge  Daniels  in  the  cause, 
carrying  out  the  compromise  and  discharging 
Henry  C.  Bridgers  from  the  case.  This  de- 
cree provides: 

'That  it  is  made  without  prejudice  to  the 
matters  and  things  in  controversy  between  the 
plaintiffs  and  the  interveners  in  this  action, 
which  said  matters  are  retained  for  further  or- 
ders." 

Under  the  written  agreement  of  March  10, 
1911,  the  interveners  claim  only  a  share  of 
the  land  recovered  for  Paul  G.  Dupree,  who 
executed  the  contract  or  conveyance  after  he 
became  of  age.  His  honor,  Judge  Peebles, 
refused  to  give  Judgment  for  any  portion  of 
tbe  feme  plaintiffs'  shares,  as  they  are  under 
age,  but  adjudged  that,  as  Paul  O.  Dupree 
'was  admitted  to  be  of  age  when  he  executed 
ttie  agreement,  the  interveners  were  entitled 
to  recover  one-half  of  one-third  of  5^  acres 


of  land  recovered  for  him  under  the  written 
agreement 

The  plaintifls  demanded  a  Jury  trial  and 
tendered  certain  issues,  viz.:  At  the  hearing 
of  said  petition,  the  said  Mra  Sheppard  and 
Miss  Tabitha  De  Visconti  tepdered  the  fol- 
lowing issues:  Did  the  intervener,  Harry 
Skinner,  render  any  service  to  the  estate  of 
Tabitha  De  Visconti  and  Sue  May  Sheppard? 

Answer:  .    If  so,  what  was  the  value 

of  such  service?    Answer:  .    Did  the 

Intervener,  F.  Q.  James,  render  any  service 
to  the  estate  of  Tabitha  De  Visconti  and  Sue 

May    Sheppard?     Answer:    .     If  so, 

what  was  the  value  of  snch  service?    An- 
swer:   . 

His  honor  very  properly  refused  to  submit 
these  issues.  The  execution  of  tha  agree- 
ment by  Paul  O.  Dupree  is  admitted,  and 
the  interveners  claim  nothing  of  the  other 
plaintiffs,  although  it  is  certain  that  they 
profited  largely  by  the  action,  but  plaintiffs, 
Tabitha  and  Sue,  deny  that  they  "added  any- 
thing to  their  comfort  or  estate  in  doing  so." 

At  the  same  time,  they  admit  they  com- 
promised the  action  without  their  attorney's 
knowledge  and  recovered  some  very  valuable 
land  in  consequence  thereof,  although  they 
aver  that  their  mother  was  fully  competent 
to  make  the  deed  to  Henry  O.  Bridgers  and 
allege  that  this  action  ought  never  to  have 
been  brought. 

[1]  If  these  are  the  real  views  of  the  plain- 
tiffs, it  would  seem  that  they  should  return 
the  land  to  the  defendant  The  services 
which  the  interveners  render  appear  in  the 
record  in  this  case.  It  is  admitted  that  they 
advised,  after  many  confer^ces  and  exam- 
inations, the  brin^g  of  this  suit  It  appears 
that  they  issued  the  summons,  filed  the  bond, 
prepared  and  filed  the  complaint,  and  pre- 
pared the  case  for  trial.  They  were  prevent- 
ed from  trying  it  by  the  action  of  the  plain- 
tiffs and  defendant  The  interveners  do  not 
claim  upon  a  quantum  meruit,  and  no  such^ 
issue  is  raised  by  the  pleadings  in  this  case. 
The  interveners  claim  Paul  C.  Dupree  convey- 
ed to  them,  by  the  instrument  above  set  out, 
a  certain  Interest  in  the  lands  described  in 
the  complaint 

It  is  not  alleged  that  the  said  paper  writ- 
ing was  obtained  by  fraud,  or  that  any  undue 
advantage  was  taken  on  tiie  grantor  in  it  by 
these  interveners.  It  is  well  settled,  when 
an  attorney  and  his  client  agree  in  writing 
as  to  the  amount  of  compensation  to  be  paid, 
snch  agreement  is  valid  in  the  absence  of 
fraud.    Weeks  on  Attorneys,  p.  580. 

[2]  Nor  is  this  agreement  revoked  by  the 
death  of  Paul  C.  Dupree.  It  is  held  that; 
when  a  party  entered  into  a  contract  with 
an  attorney,  fixing  his  fees  for  the  recovery 
of  property,  the  death  of  the  maker  of  the 
contract  did  not  revoke  it,  but  that  the  same 
was  binding  upon  the  funds  and  constituted 
an  equitable  assignment  of  the  same.  Wylie 
V.  Coxe,  15  How.  416,  14  L.  Ed.  301. 

[3]  Written   contracts   between   attorneys 
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and  their  clients  are  to  be  treated  and  en- 
forced as  all  other  contracts,  and  In  the  ab- 
sence of  fraud,  coercion,  or  undue  advantage, 
the  amount  of  compensation  agreed  upon  in 
the  contract  is  held  to  be  conclusive  and 
binding  between  the  parties.  Weeks  on  At- 
torneys, p.  582 ;  4  Cyc.  p.  987,  and  numerous 
cases  dted  in  note  78 ;  3  A.  &  E.  434. 

An  agreement  between  an  attorney  and 
client  that  the  attorney  shall  have  a  lien  on 
the  judgment  is  decisive  as  to  the  existence 
of  the  lien  and  Its  amount.    4  Cyc.  p.  1006. 

[4]  We  think  furthermore  that  the  inter- 
plea  in  the  original  cause  is  the  proper  rem- 
edy. That  was  the  remedy  pursued  in  the 
case  of  Barnes  v.  Alexander,  232  U.  S.  117, 
34  Sup.  Ct.  276,  58  L.  Ed.  530,  where  it  was 
held  that  when  attomes^  had  a  contract  for 
one^uarter  of  the  amount  recovered,  this 
contract  was  valid,  although  contingent,  and 
that  the  decree  of  the  ^ourt  awarding  com- 
pensation to  the  attorneys  under  said  con- 
tract was  proper.  See,  also,  Weeks  on  At- 
torneys, §  368. 

The  judgment  of  the  superior  court  is  af- 
firmed. 

(168  N.  C.  402) 

SINGLETON  et  al.  v.  OHERRY  et  aL 

(No.  10.) 

(Supreme  Court  of  North  Carolina.    March  17, 

1915.) 

1.  Husband  and  Wife  ^=>49%— Tbusis  ^=a> 

86— CONVETANCXB— PBESUMPTIONB. 

Where  a  husband  conveys  Mb  property  di- 
rect to  his  wife,  or  causes  it  to  be  so  conveyed, 
the  law  presumes  that  it  is  a  gift,  and  no  result- 
ing trust  arises. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §§  249-255;  Dec.  Dig.  «=» 
49% ;  Trusts,  C:entDig.  §  12S;  Dec.Dig.  «=s>86.] 

2.    AOKNOWLEDQMENT  ^s:>37— PoWEBS  OF  MaS- 

BiED  Women— Conveyances. 

Conveyances  by  a  married  woman  to  her 
husband  are  void  where  there  was  no  privy  ex- 
amination, and  the  probate  officer  did  not  make 
the  certificate  required  b^  Revisal  1905,  i  2107, 
imposing  those  formalities  on  a  married  wo- 
man's deed. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  {{  183,  199-216:  Dec.  Dig. 
^:»37.] 

3.  acknowlbdombnt    ^=s>37  —  powbbs     of 
Married  Woman— Conveyances. 

While  Pub.  Laws  1911,  c.  109,  authorizes 
a  married  woman  to  contract  and  deal,  with  her 
real  and  personal  property  as  if  she  were  a 
feme  sole,  it  does  not  authorize  the  conveyance 
by  a  married  woman  of  her  landed  estate  to  her 
husband  without  observing  the  requirements  of 
Revisal  1905,  |  2107,  which  provides  for  a 
privy  examination  of  the  wife  and  a  certificate 
by  the  probating  officer. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  S8  183,  199-216;  Dec.  Dig. 
^=»37.] 

Appeal  from  Superior  Court,  Beaufort 
County;    Ferguson,  Judge. 

Action  by  Claudia  U  Singleton  and  others 
against  M.  L.  Cherry  and  others.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 


Small,  MacLean,  Bragaw  &  Rodman,  of 
Washington,  N.  C,  for  appellants.  Ward  & 
Grimes,  of  Washington,  N.  C,  for  appelleea. 

BROWN,  J.  This  suit  was  instituted  by 
the  feme  plaintiff  against  the  defendants  to 
recover  en  undivided- one-fourth  interest  in 
the  home  place  of  Robert  0.  Cherry,  who  was 
the  father  of  the  defendants  and  of  the  for- 
mer husband  of  the  feme  plaintiff. 

The  plaintiffs  allege  that  the  land  belonged 
to  Harriet  O.  Cherry  or  Cornelia  H.  Cherry, 
the  wife  of  R.  C.  Cherry,  and  that  upon  her 
death  it  descended  to  her  four  sons  as  her 
heirs  at  law,  and  that  the  interest  of  Alonza 
Cherry,  one  of  her  sons,  passed  by  his  will 
to  Mr&  Singleton,  the  wife  of  Alonza  Cher- 
ry, now  deceased. 

Mi^  Cornelia  Cherry  died  intestate  in 
1886,  and  her  husband  Robert  C.  Cherry,  died 
in  1911,  leaving  a  will  in  which  he  devised 
the  land  to  Macon,  Claud,  and  Villa  Cherry, 
the  defendants  in  this  action.  Alonza  Cher- 
ry, the  other  son,  died  without  issue  January 
10,  1903,  leaving  a  wUl  in  which  he  devised 
all  of  his  property  to  the  feme  plaintilT,  ex- 
cept such  as  he  might  inherit  from  bis 
father's  estate,  "which  will  go  to  my  half 
brothers  and  sisters."  He  had  no  half  broth- 
ers and  sisters,  the  defendants  being  his  full 
brothers,  but  had  one  half-sister,  a  minor 
child  by  his  father's  second  wife.  The  land 
in  question  was  sold  under  an  execution  on 
July  1,  1878,  execution  issuing  against 
Robert  C.  Cherry,  and  was  purchased  at  that 
sale  by  George  H.  Brown,  for  the  sum  of  $5. 

On  April  10,  1879,  Brown  and  wife  execut- 
ed a  deed  in  fee  to  Cornelia  Cherry.  On 
April  19,  1886,  she  executed  a  deed  to  h^ 
said  husband.  This  deed  was  witnessed  by 
one  Congleton,  and  probated  and  recorded 
September  4,  1893,  after  the  grantor's  death. 
No  privy  examination  was  ever  taken,  and 
none  appears  in  the  probate. 

On  November  6,  1882,  Cornelia  Cherry  ex- 
ecuted a  deed  to  her  said  husband  for  said 
land,  which  was  probated  and  privy  exami- 
nation taken  by  a  justice  of  i)eace  November  6, 
1882.  The  defendant  has  abandoned  the  posi- 
tion that  Cornelia  Cherry  acquired  no  title 
through  the  Brown  deed,  and  now  claims 
under  the  two  deeds  above  recited. 

[1,2]  It  is  not  necessary  to  consider  the 
charge  of  the  judge  as  to  the  presumption 
of  delivery  arising  from  registration  after 
the  death  of  the  grantor,  as  we  are  of  opinion 
that  both  deeds  by  Mr&  Cherry  to  her  hus- 
band are  void  on  their  face  for  lack  of 
proper  probate.  The  deed  of  1886  has  no 
privy  examination,  and  we  find  no  sufficient 
evidence  that  Mrs.  Cherry  held  the  land  in 
trust  for  her  husband. 

It  is  well  settled  that,  even  where  the  hus- 
band conveys  his  property  direct  to  the  wife, 
or  causes  it  to  be  conveyed  to  her,  the  law 
presumes  that  it  Is  a  gift  and  no  resulting 
trust  arises. 
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Tho  other  deed  of  November  6,  1882,  from 
Cornelia  Cherry  to  her  husband,  under  which 
the  defendants  claim,  has  the  ordinary  privy 
examination  in  due  form,  but  the  provisions 
of  Revisal,  {  2107,  have  not  been  complied 
with.  This  section  requires  certain  findings 
and  conclusions  of  the  probate  officer  to  be 
made  with  reference  to  contracts  between  the 
wife  and  husband  in  relation  to  her  separate 
property. 

[3]  While  the  act  of  1911  (chapter  109) 
known  as  the  ''Martin  Act"  provides  that  a 
married  woman  may  contract  and  deal  so  as 
to  affect  her  real  and  personal  property  as  if 
she  were  a  feme  sole,  it  excepts  contracts  be- 
tween herself  and  her  husband.  We  are  of 
opinion  that  in  a  conveyance  of  the  landed 
estate  of  a  wife  by  herself  to  her  husband  the 
requiremente  of  section  2107  must  be  ob- 
served. 

In  this  case,  so  far  as  the  evidence  shows, 
the  wife  undertook  to  convey  to  the  husband 
her  entire  landed  estate.  At  least  the  evi- 
dence does  not  disclose  that  she  had  any  oth- 
er real  property. 

We  do  not  think  that  the  Martin  Act 
intended  in  such  a  transaction  between  the 
husband  and  wife  that  the  safeguards  pro- 
vided by  the  statute  for  the  protection  of 
married  women  should  be  set  aside.  It  is  a 
mistake  to  suppose  that  the  case  of  Rea  v. 
Rea,  156  N.  C.  530,  72  S.  E.  573,  873,  relied 
upon  by  the  defendant,  applies  to  the  facts 
of  this  case,  or  is  any  authority  that,  in  the 
conveyance  of  real  property  by  the  wife  to 
the  husband,  the  provisions  of  the  stetute 
(Revisal,  |  2107)  are  dispensed  with.  In  the 
Rea  Case  the  wife  owned  some  shares  of 
stock  in  the  cotton  mills,  and  Indorsed  them 
to  her  husband,  intending  them  as  a  gift 

The  majority  of  the  court  held  that  that 
particular  transaction  was  a  valid  transfer 
of  the  stock  without  complying  with  the 
said  statute.  Vann  v.  Edwards,  135  N.  0. 
662,  47  S.  B.  784,  67  L.  R.  A  461. 

No  error. 


<168  N.  C.  472) 

SWAN  V.  CARAWAN  et  al.    (No.  174.) 

<Sapreme  Court  of  North  Carolina.    March  24, 

1915.) 

1.  BXI.L8  AND  Notes  ^=>49&— Actions. 

Proof  of  execution  of  a  note  makes  out  a 
prima  facie  case,  and  defendant  has  the  burden 
of  proving  payment. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Kotes.  Cent.  Dig.  {{  1682, 1695-1697 ;  Dec  Dig. 
«=>499.] 

2.  TbiaIi  ^=»187— Pbovincb  of  Jubt— Inteb- 
EST  OF  Witness— iNSTBucnoNS. 

Where  a  witness  admitted  that  he  was  a 
mortgagee  of  land  which  plaintiff  desired  to  sell 
for  assets,  the  question  whether  that  fact  affect- 
ed his  credibility  is  for  the  jury,  and  it  is  an 
invasion  of  their  province  for  the  court  to  de- 
clare that  it  did  not 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  414-419;  Dec.  Dig.  «&=;>187.] 

Appeal  from  Snperior  Court,  Pamlico 
Oount;  ,    Peebles,  Judge. 


I  Petition  by  C.  V.  Swan,  administrator  of 
David  K.  O'Neal,  against  O.  C.  Carawan 
and  Britiannia  O'Neal  to  sell  land  for  as- 
sets. From  a  judgment  for  defendants, 
plaintiff  appeals.    Reversed  and  remanded. 

This  is  a  proceeding  to  sell  land  for  as- 
sets. The  only  issue  submitted  to  the  Jury 
was  as  to  the  Indebtedness  of  the  intestate. 
The  plaintiff  introduced  a  note  and  a  wit- 
ness who  testified  that  he  saw  the  deceased 
execute  it  The  defendant  relied  upon  the 
plea  of  payment,  and  introduced  a  witness, 
Mr.  Watson,  who  testified  that  he  saw  the 
deceased  pay  the  indebtedness*  On  cross- 
examination  this  witness  (Watson)  testified 
that  he  did  not  consider  that  he  owned  the 
land  yet  which  the  plaintiff  was  seeking  to 
sell,  but  that  he  held  a  mortgage  deed  on  the 
land. 

His  honor  charged  the  Jury  as  follows: 

"The  plaintiff  swears  that  Mr.  O'Neal  signed 
the  note.  There  was  no  objection  to  his  testi- 
mony. If  there  was,  I  would  have  ruled  it  out, 
as  he  was  interested  in  the  result  of  the  suit. 
There  was  no  objection.  Therefore  it  is  your 
duty  to  consider  it  But  when  you  consider  it, 
remember  that  he  is  interested  in  the  result  of 
this  suit,  and  ascertain  the  best  you  can  what 
effect  his  interest  would  have  upon  the  truthful- 
ness of  his  testimony^  then  give  to  his  testimony 
that  weight  and  effect  under  all  Hie  circum- 
stances you  think  it  is  entitled  to.  It  does  not 
appear  that  Watson  is  an  interested  witness, 
and  the  whole  matter  depends  upon  whether  or 
not  you  believe  Watson,  who  says  that  the  note 
was  paid,  or  the  plaintiff,  who  says  that  it  has 
never  been  paid.  The  burden  is  upon  the  plain- 
tiff to  satisfy  yon  by  the  greater  weight  oi  the 
evidence  that  the  note  was  never  paid,  and  that 
something  is  due,  and  what  amount  is  due." 

The  plaintiff  excepted  to  that  part  of  the 
charge  stating  that  it  did  not  appear  that 
Watson  was  an  interested  witness  and  to  . 
that  part  of  the  burden  was  upon  the  plain- 
tiff to  satisfy  the  Jury  that  the  note  was 
never  paid.  There  was  a  verdict  for  the  de- 
fendant, and  from  the  judgment  thereon  the 
plaintiff  appealed. 

Z.  V.  Rawls,  of  BayborOk  for  appellant 

ALLEN,  J.  [1]  When  the  plaintiff  proved 
the  execution  of  the  note  by  the  intestate, 
he  was  entitled  to  have  the  issue  of  indebted- 
ness answered  in  his  favor,  unless  the  de- 
fendant established  his  plea  of  payment,  and  , 
the  burden  of  proof  upon  this  plea  was  on 
the  defendant  Guano  Ca  v.  Marks,  135  N. 
C.  59,  47  S.  £.  127.  It  was  therefore  error 
to  charge  the  jury  that  the  burden  was  on 
the  plaintiff  to  prove  that  the  note  had  not 
been  paid. 

[2]  The  witness  Watson,  upon  whom  the 
defendant  relied  in  support  of  his  plea,  ad- 
mitted on  cross-examination  that  he  held  a 
mortgage  on  the  land  which  the  plaintiff  was 
seeking  to  sell,  and  it  was  for  the  jury,  and 
not  for  the  judge,  to  say  whether  this  fact 
would  affect  his  testimony,  and  the  state- 
ment of  his  honor  that  it  did  not  appear  that 
this  witness  was  interested  was  an  expres- 
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sion  of  opinion  upon  the  weight  of  evidence 
which  the  law  does  not  permit 

There  must  be  a  new  triaL 

New  triaL 


(168  N.  C.  428) 

BRINKLBT  &  LASSITER  t.  NORFOLK 
SOUTHERN  R.  CO.  et  al.    (No.  170.) 

(Supreme  CovLTt  of  North  Carolina.    March  17, 

1915.) 

1.  Appeal  and  E(Bbob  ^=»692— Ruiinob  on 
Evidence— Review. 

Repeal  to  allow   a   witness  to  answer  a 

Soestlon  cannot  be  reviewed,  the  record  not  dis- 
losing  what  he  would  have  answered  or  what 
was  expected  to  he  proved  hy  him. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8S  2905-2809;  Dec  Dig.  ^=s> 
692.] 

2.  Appeal  and  Erbob  ^s»1050  —  Habmlbss 
Ebbob— Admission  of  Evidence. 

It  being  a  matter  which  an  intelligent  Jury 
would  know  without  any  evidence,  and  as  to 
which  there  was  no  real  dispute,  permitting  a 
witness  to  testify  that  a  basement  in  a  damp, 
boggy  place,  without  a  concrete  floor,  would  not 
be  free  from  danger  of  seepage  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1068,  1069,  4153-4157, 
4166;   Dec  Dig.  <@=s>1050.] 

8.  Appeal  and  Ebbob  ^s»1048  —  Habmlesb 
Ebbob— Admission  of  Evidence. 

Where  witness  answered  that  he  did  not 
know,  permitting  an  objectionable  question  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  4140-4145,  4151,  4158- 
4160;    Dea  Dig.  <8=»104a] 

4.  Municipal  Cobpobations  ^s»845— Dbains 
—Due  OABifr— Evidence. 

The  minutes  of  the  board  of  aldermen, 
showing  appointment  of  engineers  to  construct 
drainage  for  the  town,  is  competent  on  the  ques- 
tion of  exercise  of  due  care  to  construct  drains 
of  sufficient  size. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1796-1802;  Dec 
Dig.  «=»845.] 

5.  Appeal  and  Ebbob  €=:»1048— Habmless 
Ebbob— Admission  ot  E^vidence. 

Even  if  defendant's  witness  was  not  quali- 
fied, there  was  no  error  in  allowing  him  to  give 
his  opinion,  the  fact  embodied  in  the  question 
not  being  in  dispute,  but  testified  to  by  plain- 
tiff*8  witnesses. 

[Ed.  Notc-^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4140-4145,  4151,  4158- 
4160;    Dec.  Dig.  «s>1048.] 

6.  Municipal  Cobpobations  ^=»835  — Wa- 
tebs  and  Wateb  Coubses  ^s»118— Dbains 
— Degbbb  of  Cabe. 

A  town  which  raised  a  street  and  put  a 
drain  under  it  for  surface  water^  and  likewise 
a  railroad  which  replaced  the  dram  with  anoth- 
er, is,  as  regards  liability  for  injury  to  abutting 
property  from  accumulation  of  surface  water, 
under  the  duty  only  of  exercising  ordinary  care. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  1786 ;  Dec.  Dig.  ^^g=s> 
835;  Waters  and  Water  Courses,  Cent  Dig. 
K  12^-180 ;   Dec  Dig.  «=>118.] 

Appeal  from  Superior  Court,  Pitt  County; 
Daniels,  Judge. 

Action  by  Brinkley  &  Lassiter  against  the 
Norfolk  Southern  Railroad  Company  and  the 
town  of  Greenville.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Afiarmed. 


This  is  an  action  in  which  the  plaintifls 
are  asking  for  damages  trom  the  defendant 
railroad  company  and  the  town  of  Greenville 
for  building  a  culvert  and  closing  a  ditch 
which  ran  through  their  land  and  across 
Dickinson  avenue  immediately  under  where 
the  railroad  crosses.  In  putting  in  the  im- 
provements, the  defendants  placed  two  24- 
inch  drain  tile  parallel  in  said  ditch,  and 
built  a  culvert  between  four  and  six  feet 
high  at  the  opening  of  said  drain  tile  In  the 
lower  edge  of  plaintiffs'  property.  Plaintiffs 
claim  damage  from  the  ponding  of  water  by 
reason  of  the  insufficient  opening  to  cany  off 
the  water  coming  down  said  ditch  which  ran 
along  parallel  and  near  to  the  walla  of  their 
brick  warehouse,  alleging  that  the  water 
caused  the  walls  of  said  building  to  give  way 
and  crack,  and  soaked  the  basement  used  for 
ordering  and  grading  tobacco.  This  was  de- 
nied by  the  defendants. 

The  evidence  tended  to  show  that  many 
years  before  this  place  at  the  street  was  a 
low  flat,  and  the  town  constructed  a  wooden 
drain  at  the  street  crossing  of  the  drain  18 
inches  wide;  that  subsequently  one  line  24- 
inch  pipe  was  put  in  under  the  street,  and  it 
was  raised  some;  that  thereafter,  the  town 
authorities  paved  Dickinson  avenue  and  put 
in  two  lines  of  24-inch  pipe  and  carried  this 
drain  across  the  street,  and  the  railroad 
company  had  continued  the  same  drains 
across  its  property  below  Dickinson  ayenue 
for  about  30  feet  The  plaintiffs  built  th^r 
buildings  on  the  ditch  and  did  not  cement 
the  basement,  and  complain  because  the  wa- 
ter rose  in  the  basement 

The  Jury  returned  the  following  verdict: 

(1)  Has  the  plaintiffs'  property  been  dam- 
aged as  alleged  in  the  complaint,  by  the  negli- 
gence of  the  defendant,  Norfolk  Southern  Bail- 
road  Company?    Answer:    No. 

Has  the  plaintiffs'  i^roperty  been  damaged  as 
alleged  in  the  compliunt,  by  the  negligence  of 
the  defendant  the  town  of  Greenville?  Answer: 
No. 

Judgment  was  entered  upon  the  verdict  In 
favor  of  the  defendants  and  plaintiffs  ap- 
pealed, assigning  the  following  errors: 

(1)  In  that  the  court  committed  an  error  in 
permitting  the  witness  to  answer  the  question 
as  to  whether  there  would  have  been  any  pond- 
ing in  1910,  if  the  drainage  had  been  properly 
put  there.  "Q.  Mr.  Moore  called  attention  to 
some  rains  in  1910,  and  asked  you  about  the 
ponding  of  water  then.  Would  there  have  been 
any  ponding  if  the  drainage  had  been  properly 
put  m  there?" 

(2)  In  tliat  the  court  permitted  the  witneai  to 
answer  the  question  as  to  whether  any  base- 
ment could  be  depended  upon  to  be  free  froni 
danger  of  seepage  that  does  not  have  conci«to 
floor  and  wall  in  a  damp,  soggy  place. 

(3)  In  that  the  court  permitted  the  defend- 
ant's counsel  to  ask  T.  J.  Smith,  who  was  not 
qualified  as  an  expert,  or  by  practical  experi- 
ence to  answer,  the  following:  *'Q.  From  your 
knowledge  and  experience  of  drainways  and  the 
area  and  territory  naturally  drainea  into  this 
drainway,  I  ask  you  if  that  drainway  ia  sofli- 
cient  to  carry  that  water  off  with  reaaonablo 
rapidity?" 

(4)  In  that  the  court  permitted  defoidaiif  a 
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witness  C.  H.  Harvey  to  answer  the  following 
question,  althoush  not  expert,  or  qualified  as 
an  expert:  "Q.  I  ask  you  from  your  experience 
if  in  heavy  rainy  seasons  water  will  rise  in  a 
basement  that  is  located  in  low  springy  land 
that  has  no  concrete  floor  and  concrete  side 
wall.  A.  Yes,  sir,  I  have  seen  water  rise  in 
iMLsements.  I  believe  concrete  is  used  as  a  pre- 
ventative to  keep  basements  dry." 

(5)  In  that  the  court  permitted  the  introduc- 
tion of  the  minutes  of  the  board  of  aldermen, 
without  showing  the  purpose  for  which  intro- 
duced, as  having  no  bearing  on  the  question  at 
issue  before  jury. 

(6)  In  permitting  witness  B.  H.  Evans  to  an- 
swer the  question  set  forth  in  the  record,  page 

,  as  to  the  sufficiency  of  the  opening  for 

drainage,  without  expert  knowledge,  or  experi- 
ence to  answer  question  as  to  proper  drainage, 
basing  his  opinion  on  what  he  had  seen. 

(7)  Court's  permitting  W.  H.  Dail,  Jr.,  to 
answer  a  question  as  to  the  water  in  a  previous 
basement  without  showing  that  conditions  were 
the  same,  or  tiiat  he  was  familiar  with  condi- 
tions now. 

(8)  The  plaintiff  appellants  rely  on  the  excep- 
tions 9,  10,  11,  12,  13,  14,  18,  19,  20,  21,  2Z, 
23,  24,  25,  26,  27,  and  28. 

S.  J.  Bverett,  Harry  Skinner,  and  L.  Q. 
Cooper,  all  of  Greenville,  for  appellant  L. 
I.  Moore,  of  Greenville,  for  appellee  Norfolk 
Southern  R.  R.  Jarvis  &  Wooten  and  F.  G. 
James  &  Son,  all  of  Greenville,  for  appellee 
Town  of  GreenviUe. 


ALLBN,  J.  [1]  The  first  assignment  of  er- 
ror cannot  be  sustained,  because  the  record 
fails  to  disclose  what  would  have  been  the 
answer  of  the  witness  or  what  the  plaintiff 
expected  to  prove.  Lumber  Co.  v.  Chllder- 
hose,  107  N.  C.  40,  83  S.  B.  22.  The  evidence 
both  for  the  plaintiff  and  the  defendants  was 
to  the  effect  that  the  ponding  of  water  refer- 
red to  in  1910  was  the  result  of  an  extraordi- 
nary rainfall,  and  we  cannot  infer  from  the 
evidence  what  the  opinion  of  the  witness  as 
to  its  effect  if  the  drainage  had  been  prop- 
erly put  in,  and  cannot  see  that  the  answer 
would  have  been  favorable  to  the  plaintiff. 

[2]  The  second  and  fourth  assignments  of 
error  present  substantially  the  same  ques- 
tion, and  we  see  no  reversible  error  in  per- 
mitting the  witness  to  answer  the  questions 
propounded.  In  the  first  place^  in  the  ab- 
sence of  any  evidence,  an  Intelligent  Jury 
would  know  that  a  basement  in  a  damp,  sog- 
gy  place  without  a  concrete  floor  would  not 
be  free  from  the  danger  of  seepage.  And 
again,  the  record  shows  that  there  was  really 
no  dispute  as  to  this  fact 

The  plaintiff  testified: 

'The  rear  end  of  our  warehouse  was  built  on 
soft  land.  The' only  way  that  water  could  oome 
into  our  basement  had  to  come  by  seepage  or 
going  under  the  walls  and  rising  up.  We  have 
BO  concrete  walls  in  our  basement." 

And  a  witness  for  the  plaintiff,  S.  D.  Pru- 

Itt,   who  was  manager  for  the   warehouse 

company,  said: 

*'Our  boiler  room  ia  built  right  down  close 
to  the  edge  of  this  run.    If  you  build  a  house  on 

Sringy  land  and  don't  put  in  a  concrete  floor 
e  water  will  rise  in  it^ 


[3]  The  third  assignment  of  error  Is  with- 
out merit,  because,  if  the  question  was  ob- 
jectionable, the  answer  of  the  witness  could 
not  affect  the  controversy.  He  said  in  reply 
to  the  question,  "I  don't  know  who  put  in 
the  second  pipe,  whether  the  railroad  or 
town." 

[4]  The  minutes  of  the  board  of  aldermen, 
the  subject  of  the  fifth  assignment,  showing 
the  appointment  of  engineers  to  construct  the 
drainage  for  the  town  of  Greenville,  was 
competent  upon  the  question  of  the  exercise 
of  due  care. 

[6]  The  question  asked  B.  H.  Bvans,  re- 
ferred to  in  the  sixth  assignment  of  error, 
and  the  answers  thereto,  are  as  follows: 

"Q.  Knowing  as  you  do  that  ditch,  and  know- 
ln|f  the  size  of  that  tile,  and  knowing  the  usual 
rainfall  in  this  community,  have  yon  an  opin- 
ion satisfactory  to  yourself  as  to  whether  that 
tile  is  sufficient  to  carry  off  that  water  that 
comes  down  that  ditch  in  ordinary  rainfall?  A. 
I  should  say  it  was." 

The  fact  embodied  in  this  question  and  an- 
swer was  not  in  dispute,  as  there  is  no  evi- 
dence upon  the  part  of  tiie  plaintiff  that  the 
plaintiff  was  injured  by  ordinary  rains  or 
that  the  pipes  would  not  carry  off  su<di  rains. 

The  dvll  engineer  Introduced  by  the  plain- 
tiff testified: 

"I  think  the  drainways  in  question  are  suffi- 
cient to  take  off  the  water  in  ordinary  times." 

D.  S.  Spain,  a  witness  for  the  plaintiff, 

said: 

"Whenever  the  ditch  was  full  of  water  it  was 
after  a  heavy  rain.  I  never  saw  that  condition 
after  an  ordinary  rain." 

The  seventh  assignment  of  error  is  not  sup- 
ported by  the  record,  which  shows  that,  be- 
fore the  witness  was  permitted  to  answer, 
the  court  asked  him  about  the  construction 
of  the  cellar,  and  that  he  said: 

''It  was  very  much  the  same  as  now." 

[6]  We  might  decline  to  consider  the  ex- 
ceptions in  the  eighth  assignment  of  error, 
upon  the  ground  that  they  do  not  conform  to 
our  rules,  but  we  have  examined  the  entire, 
charge  and  the  exceptions  to  it  taken  by  the 
plaintiff  and  find  nothing  of  which  he  can 
justly  complain. 

His  honor  charged  the  Jury,  among  other 
things,  as  follows: 

"What  duty  did  the  town  of  Greenville  and 
the  railroad  company  owe  the  plaintiff?  The 
town  of  Greenville  had  the  right  to,  and  it 
was  the  dut^  of  its  board  of  aldermen  to,  exer- 
cise their  discretion  in  grading  .and  improving 
the  streets  of  the  town,  and  in  doing  that  they 
improved  this  avenue  and  raised  the  surface  of 
the  street,  placed  drains  under  it  for  the  purpose 
of  carrying  away  the  water  which  naturally  came 
across  it  from  the  land  of  the  plaintiffs,  and  the 
duty  they  owed  plaintiffs  under  these  circum- 
stances was  to  provide  the  streets  with  sufficient 
drains  to  carry  off  said  water  without  injury  to 
the  plaintiffs. 

"It  was  the  duty  of  the  town  of  Greenville  to 
exercise  ordinary  and  reasonable  care  in  the 
improvement  of  its  streets  to  provide  for  such 
rams,  as  could,  with  the  exercise  of  ordinary 
care,  IAb  foreseen,  taking  into  consideration  the 
weather  conditions  in  the  oonmiunity  in  which 
the  work  was  done.    The  plaintiffs  allege  that 
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the  defendant  town  of  Greenville  failed  to  exer- 
cise this  care,  and  was  thereby  guilty  of  negli- 
gence, and  that  the  railroad  company  participat- 
ed in  this;  and  there  was  evidence  tex^ding  to 
show  that  the  railroad  company  took  up  the 
first  drain  pipe  across  Dickinson  avenue  and 
put  that  down  again,  and  still  another,  and  that 
a  bulkhead  was  placed  against  plaintiffs'  proper- 
ty through  which  these  drain  pipes  ran.  The  al- 
legation is  that  these  two  pipes  are  not  suffi- 
cient provision  against  ordinary  rainfalls,  that 
could  be  foreseen  with  the  exercise  of  ordinary 
care.  The  defendant  town  of  Greenville  can't 
he  held  liable  because  it  failed  to  make  pro- 
vision against  extraordinary  rainfalls,  a  cloud- 
burst, or  unusual  or  unexpected  rain  which  could 
not  be  foreseen  in  the  exercise  of  ordinary  care  by 
a  man  of  reasonable  prudence,  and  the  same 
rule  applies  to  defendant  railroad.  You  can 
only  answer  these  issues  as  to  the  defendants  if 
they  failed  to  exercise  reasonable  care  to  pro- 
vide against  the  ordinary  conditions  which  a 
man  of  reasonable  prudence  could  have  foreseen 
were  likely  to  happen  in  reference  to  this  drain- 
way. 

*'They  only  fail  in  duty  when  they  fail  to  ex- 
ercise ordinary  care  and  prudence. 

"The  law  holds  the  city  liable  where  they  fail 
to  exercise  that  care,  and  where  their  failure 
to  do  so  is  the  cause  of  injury  such  as  is  al- 
leged in  this  case.  You  will  note  that  it  must 
be  a  breach  of  a  duty  that  the  defendants  owed 
to  the  plaintiffs  that  justifies  the  finding  upon 
these  first  two  issues,  and  the  only  duty  that 
the  defendants  owed  the  plaintiffs  In  this  case 
was  to  exercise  ordinary  care  to  provide  such 
drains  as  to  remove  without  injury  to  plaintiffs 
such  surface  water  as  from  experience  and 
knowledge  of  the  past  might  be  reasonably  an- 
ticipated to  fall  and  to  be  ponded  against.  They 
are  not  required  to  provide  against  such  ex- 
traordinary and  excessive  rains  as  could  not  be 
reasonably  foreseen  and  provided  against." 

This  impoBed  upon  the  defendants  the  dnty 
of  exercising  ordinary  care  and  made  them 
liable  for  negligence,  which  is  in  accordance 
with  OUT  authorities.  Dorsey  v.  Henderson, 
148  N.  C.  423,  62  S.  B.  647 ;  Hoyle  v.  Hickory, 
164  N.  G.  81,  80  S.  E.  254. 

We  find  no  error  upon  the  record. 

No  error. 


0^  N.  C.  415) 

CLARK  T.  NORFOLK  SOUTHERN  R.  CO. 

(No.  177.) 

(Supreme  Court  of  North  Carolina.    March  17, 

1915.) 

Limitation  of  Actions  €=:»199— Acobual  of 
Cause— Question  fob  Juby. 

There  being  a  conflict  in  the  testimony  for 
plaintiff  as  to  when  a  railroad  was  built,  where- 
by the  cause  of  action  for  diversion  of  water 
accrued,  the  question,  as  regards  the  bar  of  the 
statutes,  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §{  727-730;  Dec  Dig.  ^=s> 
1»9.] 

Appeal  from  Superior  Court,  Pitt  County; 
Peebles,  Judge. 

Action  by  W.  P.  Clark  against  the  Norfolk 
Southern  Railroad  (Company.  From  a  Judg- 
ment of  nonsuit,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Tb^s  is  an  action  to  recover  damages  for 
the  dirersion  of  water.  The  defendant  de- 
nied that  it  had  diverted  any  water  to  the 


injury  of  the  plaintiff  and  relied  upon  the 
plea  of  the  statute  of  limitations.  The  ac- 
tion was  commenced  March  1,  1912,  and  was 
tried  in  September,  1914. 

Plaintiff  introduced  the  following  evidence: 

W.  P.  Clark,  plaintiff,  testified: 

That  he  is  the  owner  of  the  land  described  in 
the  complaint,  which  is  the  same  land  described 
in  the  deed  from  John  T.  Bruce  to  himself,  and 
that  he  has  been  living  on  said  land  since  1896. 
That  said  land  is  located  about  two  miles  from 
the  town  of  Greenville,  and  about  one  mile  east 
of  the  line  of  the  Norfolk  Southern  Railroad. 
That  said  tract  of  land  lies  along,  and  is  drain- 
ed through,  Patrick's  branch.  That  prior  to 
1908  his  land  lying  along  said  branch  did  pver- 
flow  slightly  during  very  heavy  rains,  but  that 
the  water  would  run  off  quickly.  That  daring 
1908  about  17  acres  of  his  land  was  overflowed, 
and  has  remained  overflowed  ever  since.  That 
prior  to  1908  he  always  made  a  good  crop  on 
said  17  acres  of  land,  but  that  since  that  time 
he  has  been  unable  to  make  any  crops  on  said 
piece  of  land.  That  prior  to  1908  said  land  was 
worth  $100  per  acre,  and  bv  reason  of  the  wa- 
ter standing  thereon  since  that  time  it  has  been 
damaged  fully  one-half  of  its  value.  That  said 
17  acres  of  land  has  been  damaged  $50  per  acre. 
A  great  deal  more  water  comes  down  Patrick's 
branch  than  prior  to  190&  Prior  to  1908  water 
would  overflow  that  piece  of  land^  but  it  would 
not  stand  long,  now  it  stands  on  it  all  the  time. 

W.  Harvey  Allen,  a  witness  tot  plaintiff, 

testified: 

I  am  acquainted  with  the  Clark  land,  and  also 
acquainted  with  the  line  of  the  Norfolk  Sonth- 
em  Railroad  running  from  Greenville  to  Farm- 
ville,  and  I  am  acquainted  with  the  pocoain 
through  which  the  railroad  runs.  Lying  about 
one  mile  west  of  Clark's  line  the  railroad  com- 
pany cut  ditches  through  a  large  pocosin  whidi, 
before  the  railroad  was  built,  was  a  flat  basin 
piece  of  land,  and  there  were  several  long  slash- 
es in  there  that  drained  in  various  courses,  and 
after  the  railroad  company  built  their  railroad 
there  they  cut  these  slashes  in  little  fish  holes 
right  down  the  railroad.  Part  of  it  was  done  at 
the  time  they  were  building  the  road  and  part 
since  then.  That  those  slashes  of  fish  holes  be- 
fore the  railroad  was  built  emptied  into  Chin- 
quapin branch  which  emptied  into  Forbes  miU- 
pond.  After  the  railroad  was  built  the  water 
from  Chinquapin  branch  run  down  the  ditches 
of  the  Norfolk  Southern  Railroad  and  Into  Pat- 
rick's branch.  The  second  ditches  were  cut  a 
year  or  so  after  the  railroad  was  built.  I  havs 
been  living  on  the  Plank  road,  the  main  road 
which  Mr.  Clark's  land  lies,  and  I  never  saw 
the  said  road  at  Patrick's  branch  overflow  but 
what  a  man  could  go  through  there  dry  footed 
until  the  Norfolk  Southern  turned  the  water 
down  there,  and  since  the  railroad  turned  the 
water  I  have  been  across  there  at  times  when  it 
come  over  my  buggy  axle,  and  the  land  has  been 
so  wet  that  a  man  could  not  afford  to  tend  a 
crop.  I  think  between  15  and  20  acres  of  dear^ 
ed  land  now  overflows,  and  is  damaged  half  or 
more.  The  Norfolk  Southern  Railroad  was 
built  six  or  seven  years  ago.  I  cannot  say  ex- 
actly what  year  it  was  built. 

There  was  also  evidence  as  to  the  amoont 
of  damai^ea 

At  the  dose  of  the  evidence  his  honor 
said  he  would  charge  the  Jury  that  the  plain- 
tiff could  not  recover,  on  the  ground  that  the 
plaintiff's  action  was  barred  by  the  statute 
of  limitations,  and  in  deference  thereto  the 
plaintiff  submitted  to  a  judgment  of  ncmsuit 
and  appealed. 
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F.  G.  James  &^on,  of  Greenville,  for  ap- 
pellant li.  I.  Moore,  of  Greenville,  for  ap- 
pellee. 

ALLEN,  J.  The  statute  of  limitatlonfl  ap- 
plicable to  the  plaintiff's  cause  of  action  is 
section^  394,  subsec.  2  of  the  Revisal,  which 
limits  the  time  within  which  an  action  may 
be  brought  to  five  years  from  the  time 
the  cause  of  action  accrues,  and  in  Duval  v. 
B.  R.,  161  N.  0.  450,  77  S.  E.  311.  the  court, 
speaking  of  this  section,  says: 

''Construing  the  section,  the  court  has  several 
times  held  that  for  such  an  injury  recovery 
must  be  for  the  entire  wrong,  and  the  cause  of 
action  accrues  when  Uie  first  substantial  injury 
is  caused  by  reason  of  any  structure  of  the  rail- 
road of  a  permanent  nature." 

And  to  the  same  effect  are  Cambell  v.  R. 
R.,  159  N.  C.  586,  75  S.  B.  1105 ;  Stack  v.  R. 
R.,  139  N.  C.  366,  51  S.  B.  1024 ;  and  Staton 
V.  R,  R.,  147  N.  O.  428,  61  8.  E.  455,  17  L. 
R.  A.  (N.  S.)  949. 

Applying  this  rale  to  the  evidence,  it  is 
clear  that  his  honor  was  in  error  in  holding 
that,  upon  any;  view  of  the  evidence,  the 
plaintiffs  cause  of  action  was  barred. 

The  evidence  of  the  plaintiff  himself  tends 
to  prove  that  the  first  substantial  injury 
was  in  1906,  but  if  we  discard  his  evidence 
the  witness,  EUirvey  Allen,  who  was  testi- 
fying at  September  term,  1914,  said  that  the 
road  was  constructed  six  or  seven  years 
agOk  and  if  we  accept  the  longest  period  (sev- 
en years)  this  would  furnish  evidence  that 
tbe  road  was  constructed  In  September,  1907, 
which  would  be  less  than  five  years  from  the 
commencement  of  the  action,  March  1,  1912. 
Tliis  witness  also  testified  that  after  the  road 
was  built  the  defendant  cut  ditches  down  the 
railroad,  a  part  of  the  ditches  being  cut  at 
the  time  the  road  was  built  and  a  part  a 
year  or  so  thereafter,  and  that  these  ditches 
diverted  water. 

The  only  other  witness  who  speaks  of  the 
time  when  the  road  was  constructed  is  T.  E. 
Hooker,  who  says:  "I  think  the  road  was 
bnllt  in  1906,"  but  this  would  at  most  only 
famish  a  confiict  in  the  evidence,  which 
would  have  to  be  settled  by  the  jury. 

For  the  error  pointed  out  a  new  trial  Is 
ordered. 

New  trial. 
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(Supreme  Ck>urt  of  North  Carolina.    March  17, 

1915.) 

X.  Marbiaqk  ^=954  —  Capacity  —  Want  or 
Wnx  OB  Understanding — ^Validitt. 

Under  Revisal  1905,  |  2083,  forbidding 
marriages  between  persons  incapable  of  con- 
tracting, and  declaring  such  marriages  void,  and 
providing  that  no  marriafre  followed  by  birth  of 
^S8ue  shall  be  "declared"  void  after  death  of 
either  party,  except  where  one  party  is  a  white 
person  and  the  other  a  negro,  or  for  bigamy, 
ajad  in  view  of  section  1560,  providing  that  on 
application  either  party  may  have  such  mar- 
r^ge  declared  void  ab  initio,  the  only  marriages 


absolutely  void  are  those  in  the  exception,  and 
the  others  are  not  void  ipso  taucto,  but  are  void- 
able until  declared  void. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Di(g.  §{  93-103,  105,  106,  109;  Dec  Dig. 
^=»54.] 

2.   DiVOBCB  <@=s>18-^IQHT  0¥  ACTION— ESTOP- 
PEL. 

One  who  is  himself  competent  to  contract 
a  marriage,  or  who  has  afterwards  ratified  it, 
cannot  ask  for  a  divorce  on  the  ground  of  his 
own  misconduct  or  fraud  in  contracting  the 
marriage. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  §§  35-38;   Dec.  Dig.  «e=»18.] 

3.  Maebiaos  ^=s>58— Action  to  Annui/— Bs- 

TOPPKL. 

Where  defendant  was  incapable  of  making 
and  entering  into  the  contract  of  marriage, 
which  incapacity  was  unknown  to  the  husbana 
at  the  time,  and  the  parties  lived  to^^ether  as 
husband  and  wife  for  eight  years,  during  which 
five  children  were  born,  and  during  which  de- 
fendant's mental  condition  continued  to  grow 
worse,  until  she  was  finally  declared  an  incur- 
able lunatic  and  placed  in  a  hospital,  the  hus- 
band was  estopped  from  maintaining  that  he 
had  not  ratified  and  confirmed  the  marriage  and 
from  an  action  under  Revisal  1905,  §  1560,  to 
have  the  marriage  declared  void. 

[Ed.  Note.— For  other  cases,  see  MarriagCL 
Cent  Dig.  §S  115-123 ;   Dec.  Dig.  <@=>58.3 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty;  Daniels,  Judge. 

Action  by  W.  L.  Watters  against  Lula  Wat- 
ters.  Judgment  for  defendant,  and  plaintiff 
appeals.    No  error. 

Stevens  &  Beasley,  of  Warsaw,  for  appel- 
lant Thad  Jones,  of  Kenansville,  for  ap- 
pellee. 

CLARK,  G.  J.  This  action  was  Instituted 
August,  1911,  to  declare  void  a  marriage  cel- 
ebrated between  the  plaintiff  and  defendant 
on  July  28,  1895,  upon  the  ground  that, 
at  the  time  of  the  marriage,  the  defendant, 
Lula  Watters,  was  incapable  of  making  or 
entering  into  the  contract  of  marriage,  for 
the  want  of  will  or  understanding.  The 
plaintiff  lived  with  the  defendant  from  the 
date  of  the  marriage  till  September,  1903,  at 
which  time  she  was  declared  a  lunatic  and 
placed  in  a  hospital  at  Goldsboro,  where  she 
has  remained  since,  demented  and  incurable. 
While  the  plaintiff  Uved  with  his  wife  she 
became  the  mother  of  five  children.  There 
was  evidence  on  the  part  of  the  defendant 
that,  at  the  date  of  the  marriage,  she  had 
sufiScient  mental  understanding  to  make  and 
enter  into  a  marriage  contract  There  was 
also  evidence  that  on  the  date  of  the  mar- 
riage she  was  weak-minded  and  that  her 
condition  grew  worse  until  she  was  finally 
sent  to  the  hospital.  Upon  the  issue  submit^ 
ted  to  the  jury,  they  found  that  the  defend- 
ant, on  the  date  of  her  marriage,  had  sufl9- 
<!ient  mental  understanding  to  make  and  en- 
ter into  a  marriage  contract 

There  are  two  exceptions,  both  to  the 
charge.  There  is,  however,  only  one  potnt 
which  is  clearly  presented  by  the  second  ex- 
ception, which  is  because  the  court  charged: 
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"If  tbe  Jury  shall  find  from  the  evidence  that* 
the  defendant's  mind  was  so  weak  at  tbe  time 
she  was  married  to  the  plaintiff  that  she  was 
not  able  to  understand  the  marriage  contract, 
and  that  she  did  not  have  sufficient  mental  ca- 
pacity to  understand  the  relations  into  which 
she  was  then  entering,  and  that  the  plaintiff, 
at  the  time,  was  not  aware  of  her  mentid  condi- 
tion, and  that  he  afterwards  discovered  her 
mental  condition,  and  that,  after  discovering 
the  same,  he  continued  to  live  with  her,  ftnd  to 
have  children  by  her,  then  the  plaintin  would 
be  estopped  to  bring  and  maintain  this  suit,  and 
the  jury  will  answer  the  first  issue,  *No/  " 

[1,2]  Rev.  9  2083,  "Who  may  not  marry," 

specifies  the  instances  In  which  parties  are 

forbidden  to  marry,  and  that  such  marriages 

"shall  be  void,"  naming,  among  the  instances, 

"between  persons  either  of  whom  is  at  the 

time    •    •    •    incapable  of  contracting  for 

want  of  will  or  understanding,"  but  mentions 

also,  among  others,  where  the  male  person 

is  under  16  or  the  female  person  is  under  14 

years  of  age;   and  there  is  this  proviso  to 

the  whole  section: 

**No  marriage  followed  by  cohabitation  and 
birth  of  issue  shall  be  declared  void  after  the 
death  of  either  of  the  parties  for  any  of  the 
causes  stated  in  this  section,  except  for  that 
one  of  the  parties  was  a  white  person  and  the 
other  a  negro  or  an  Indian  or  of  negro  or  In- 
dian descent  to  the  third  generation,  inclusive, 
and  for  bigamy." 

It  will  be  seen  from  this  that  the  only  mar- 
riages that  are  absolutely  void  are  those  in 
the  proviso.  As  to  the  others,  they  are  not 
void,  ipso  facto,  but  must  be  declared  so; 
that  is,  they  are  voidable.  In  Koonce  v.  Wal- 
lace, 52  N.  C.  104,  it  Is  said  that  when  at  the 
time  of  the  marriage  the  female  was  under 
14  years  of  age,  and  the  parties  continued 
to  live  together  as  man  and  wife  after  that 
age,  this  amounted  to  a  confirmation  of  the 
marriage. 

In  State  v.  Parker,  IOC  N.  0.  718,  11  S.  B. 
617,  it  is  declared  that  the  only  marriages 
which  were  absolutely  void  are  those  between 
a  white  person  and  a  negro  or  an  Indian 
and  bigamous  marriages ;  the  others  need  to 
be  declared  void.  If  the  parties,  after  ar^ 
riving  at  the  specified  age  of  consent,  con- 
tinne  to  live  together  as  man  and  wife,  this 
is  a  ratification. 

This  view  is  clearly  set  out  in  Rev.  1 1560, 
under  authority  of  which  this  action  is 
brought,  and  specifies  "What  marriages  may 
be  declared  void."  It  provides*  that  the  su- 
perior court,  on  application  of  "either  par- 
ty to  a  marriage  contracted  contrary  to  the 
prohibitions  contained  in  the  chapter  entitled 
"Marriage,**  or  declared  void  by  said  chapter, 
may  declare  such  nuirriage  void  from  the  be- 
ginning, subject,  nevertheless,  to  the  proviso 
contained  in  said  chapter."  This  recognizes 
that  the  only  absolutely  void  marriages  are 
those  named  in  the  proviso  to  Rev.  §  2083, 
and  that  the  others  need  to  be  "declared 
void."  Though  the  declaration  may  be,  if 
granted,  that  the  marriage  was  void  ab  in- 
itio, such  marriage  Is  valid  until  this  decla- 
ration Is  made  by  the  court  after  hearing  and 
trlaL 


In  Lea  V.  Lea,  104  N.  G^  603,  10  S.  E.  488, 
17  Am.  St  Rep.  692,  it  is  held  that  an  action 
to  have  a  marriage  declared  void,  because  of 
pre-existing  disqualifications  to  enter  hito 
marriage  relations,  is  an  action  for  divorce. 
It  is  only  when  the  marriage  comes  withhi 
the  proviso  to  Rev.  {  2083,  that  the  marriage 
is  absolutely  void.  In  other  cases  the  mar- 
riage can  be  ratified  by  the  conduct  of  tbe 
party  who  la  entitled  to  make  the  application 
for  such  divorce.  The  ground  f6r  such  ap- 
plication can  be  put  forward  only  by  the 
party  who  has  been  imposed  on,  and  who  has 
not  subsequently  ratified  the  contract  and 
waived  the  disqualification. 

One  who  was  himself  competent  to  con- 
tract the  marriage,  or  who  has  afterwards 
ratified  it,  cannot  be  heard  to  ask  for  a  di- 
vorce on  the  ground  of  his  own  misconduct 
or  fraud  in  contracting  the  marriage.  In 
this  case  there  Is  no  contention  that  the  hus- 
band was  not  competent  to  make  the  mar- 
riage, nor  that  be  was  deceived,  and  he  has 
ratified  it  to  the  fullest  extent  He  lived 
with  his  wife  for  eight  years,  during  which 
time  she  bore  him  five  children.  There  is 
no  allegation  nor  proof  of  any  fraud  or 
force  to  trap  him  into  the  marriage. 

There  are  cases  in  which  marriages  have 
been  set  aside  on  the  ground  that  one  of  tbe 
parties  seeking  it  was  mentally  incapable  of 
contracting  the  marriage.  But  in  all  cases 
the  action  was  brought  at  the  instance  of 
the  party  imposed  on. 

In  Crump  v.  Morgan,  38  N.  a  91,  40  Am. 
Dea  447,  the  action  was  brought  by  the 
guardian  of  the  wife,  and  it  appeared  tbat 
she  had  been  married  clandestinely  and  un- 
der duress  by  a  young  man  20  years  of  age; 
that  the  woman  was  nearly  double  his  age, 
was  notoriously  a  lunatic  and  under  the 
care  of  her  guardian ;  and  that  she  was  mar- 
ried by  the  defendant  with  knowledge  of 
that  fact  and  in  the  manner  stated  in  order 
to  get  possession  of  her  property.  The  de- 
cree in  that  case,  drawn  by  Cfliief  Justice 
Rufiin,  is  clear  and  full,  reciting  the  fiicts, 
and  pronounces  her  to  be  free  and  divorced 
from  the  defendant, '  and  of  course  that  the 
marriage  was  null  and  void  ab  initio. 

In  Sims  V.  Sims,  121  N.  a  297,  28  S.  El 
407,  40  L.  R.  A.  737,  61  Am.  St  Bep,  665,  the 
action  was  brought  by  the  guardian  of  the 
lunatic,  and  it  appeared  that  she  had  be^ 
declared  a  lunatic  three  days  before  the  mai^ 
riage,  which  was  declared  void  ab  initio.  In 
that  case  numerous  authorities  were  dted  to 
the  same  effect  It  was  held  that,  even 
though  the  party  seeking  reUef  had  not  been 
adjudged  a  lunatic  at  the  time  of  the  mai^ 
riage,  the  court  had  power  to  declare  tbe 
marriage  a  nullity,  citing  Johnson  v.  Kin- 
cade,  37  N.  a  470;  Setzer  v.  Setzer,  9T  N.  G 
252,  1  S.  B.  558,  2  Am.  St  Rep.  290;  Lea  v. 
Lea,  104  N.  G.  603,  10  S.  B.  488,  17  Am.  St 
Rep.  692.  Though  the  court  has  jurisdiction 
to  dedare  a  marriage  in  proper  cases  void 
ab  initio,  they  are  not  so  ipso  factor  but 
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must  be  so  declared  by  a  decree  of  the  court, 
lor  only  In  the  instances  set  ont  in  the  pro- 
viso to  Rev.  8  2083,  can  they  be  treated  as 
void  in  a  collateral  proceeding.  Setzer  y.  Set- 
zer,  supra. 

In  all  the  cases  of  our  reports  it  will  be 
found  that  the  decree  was  made  at  the  in- 
stance of  the  next  friend  or  guardian  of  the 
party  wronged,  or  incompetent  In  Smith  v. 
Morehead,  59  N.  C.  360,  the  action  was 
brought  by  the  wife  herself,  who  had  been 
Imposed  upon  by  fraud,  though  not  a  luna- 
tic. In  all  cases  on  the  subject,  as  already 
stated,  though  the  marriage  is  declared  null 
and  void  ab  initio,  it  is  not  held  that  the 
marriage  relation  was  dissolved  ipso  facto, 
but  only  by  tbe  declaration  of  the  court,  and 
at  the  instance  of  the  party  entitled  to  the 
relief  by  reason  of  the  fraud  of  the  other 
party.  His  acquiescence  with  full  knowledge 
and  capacity  is  a  ratification.  Taylor  v. 
White,  160  N.  a  bottom  of  page  41,  75  ^.  E. 
941. 

Contracts,  even  conveyances,  by  persons  of 
nonsane  memory,  "are  voidable  but  not  void." 
2  Black,  Com.  291;  2  Kent,  Com^  451;  and 
other  authorities  dted  in  Odom  v.  Riddick, 
104  N.  a  521,  10  S.  B.  609,  7  L.  R.  A.  118, 
17  Am.  St  Rep.  686.  Such  contracts  can  be 
set  aside  by  action  in  b^alf  of  the  lunatic 
<mly,  and  not  by  the  other  party.  As  in  the 
contract  of  marriage,  the  contract  Is  then 
declared  null  and  void  ab  initio  in  behalf 
only  of  the  person  fum  compos  mentis. 

[3]  It  is  true  that,  in  this  case,  the  plains 
tiff  avers  that  the  defendant's  mind,  at  the 
time  of  the  marriage,  was  such  that  she  was 
'^incapable  of  making  or  entering  into  the 
contract  of  marriage  with  the  plaintiff  for 
tbe  want  of  will  or  understanding,  which 
said  want  of  will  or  understanding  was  un- 
known to  the  plaintiff  at  the  time  of  the 
marriage,"  but  at  the  trial  he  neither  offered 
evidence  nor  tendered  an  issue  as  to  the  al^ 
legation  of  want  of  knowledge  on  his  own 
part,  though  he  was  a  witness  in  his  own  be* 
lialf.     He  merely  says  that  *'soon  after  the 
marriage  plaintiff   discovered  that   defend- 
ant's mind  was  wrong,  and  it  continued  to 
-grrow  worse."    He  does  not  allege  nor  testify 
tliat   her   mental    condition   was   concealed 
trom  him,  nor  that  there  was  any  fraud  or 
imposition  practiced  upon  him.    Though  he 
testified  at  the  trial  that  his  wife  did  not 
liave  mental  capacity  to  enter  the  contract 
ot   marriage,  he  continued  to  remain  with 
lier  for  eight  years  and  until  she  had  borne 
five  children.    By  his  conduct  he  is  estopped 
to  assert  that  during  all  those  years  he  did 
not  ratify  and  confirm  the  marriage  relation. 
a71ie  mental  condition  of  his  wife  evidently 
became  worse  from  time  to  time,  whatever 
It   may  have  been  at  the  date  of  the  mar- 
riage, and  whatever  the  cause.    Of  this  we 
liave  no  information,  nor  can  the  court  go 
into  that  matter,  unless  our  statute  made  in- 


sanity subsequent  to  the  marriage  ground 
of  divorce. 

The  condition  of  0ie  plaintiff  is  one  that 
calls  for  sympathy.  But  he  took  his  wife 
"for  better  or  for  worse,"  and  our  statute 
does  not  afford  him  the  right  to  a  divorce 
because  of  her  present  unfortunate  condi- 
tion. As  the  court  charged,  he  is  estopped 
by  maintaining  the  marital  relation  for  so 
many  years  to  now  assert  that  she  was  an 
imbecile  or  lunatic  at  the  time  of  the  mar- 
riage. 

No  error. 


VIRGINIA  CAROLINA  PEANUT  CO.  t. 

ATLANTIC  COAST  LINE  R.  CO. 

(No.  65.) 

(Supreme  Court  of  North  Carolina.    March  24, 

1915.) 

On  rehearing.  Petition  for  rehearing  dis- 
missed.   For  original  opinion,  see  82  S.  B.  1. 

A.  R.  Dunning,  of  Williamston,  for  appel- 
lant O.  B.  ElUott,  of  Wilmington,  F.  S. 
Spruill,  of  Rocky  Mount,  and  W.  A.  Townes» 
of  Wilmington,  for  appellee. 

PBR  CURIAM.  The  court,  having  consid- 
ered this  case  upon  rehearing,  affirms  its 
former   judgment  without  further   opinion. 

The  petition  to  rehear  is  dismissed. 


a6S  N.  C.  4S2) 

KNIGHT  et  al.  v.  JOHN  L.  ROPER  LUM- 
BER CO.     (No.  184.) 

(Supreme  Court  of  North  Carolina.    March  24, 

1915.) 

Advebse  Possession  ^=>72  —  Validitt  ob 
Sufficiency  of  Title— **Colob  of  Titlb" 
—Bond  fob  Titlb. 

*'C61or  of  title"  is  a  paper  writing  which 
professes  and  appears  to  pass  the  title,  but  faHs 
to  do  so;  and  a  bond  for  title  or  an  executory 
contract  to  convey  lan<L  as  against  third  per- 
sons, strangers  to  the  title  or  claims  of  the  par- 
ties thereto,  is  to  l>e  construed  as  an  instrument 
purporting  to  pass  at  least  an  equitable  interest, 
considered  as  an  estate,  and  the  purchaser  in 
possession  thereunder  asserting  ownership  holds 
adversely  against  all  others,  and,  after  the 
requisite  statutory  period,  acquires  title  by  ad* 
verse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {f  430-434;  Dec  Dig.  <8s» 
72. 

For  other  definitions,  see  Words  and  Phrasea 
First  and  Second  Series,  Color  of  Title.] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty ;  Peebles,  Judge. 

Action  by  Wright  Knight,  Jr.,  and  other8» 
against  the  John  L.  Roper  Lumber  Company. 
Verdict  and  Judgment  for  plaintiffs,  and  de- 
fendant excepts  and  appeals.    No  error. 

Civil  action  to  recover  damages  for  wrong- 
fully cutting  timber  on  a  tract  of  land,  in- 
volving also  an  issue  as  to  title.  The  action 
was'  instituted  on  10th  of  April,  1912.  Title 
was  admitted  to  be  out  of  state.   As  evidence 
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tending  to  show  title,  plaintiffs  introduced  a 
bond  for  title  or  contract  to  convey  the  land 
in  fee  to  Wright  Knight,  ancestor  of  plain- 
tiffs, from  Samuel  Peel  and  wife,  Lndnda, 
bearing  date  March  7,  1874,  describing  the 
land  by  specific  metes  and  bounds,  and  offer- 
ed evidence  tending  to  show  that  said  Wright 
Knight  entered  on  the  land  under  said  bond, 
built  a  shanty  thereon,  and  continued  to  oc- 
cupy, asserting  his  claim,  till  his  death,  in 
1910,  and  plaintiffs  had  been  in  possession 
since  that  time;  that  after  the  death  of  his 
father,  Wright  Knight,  Jr.,  carried  the  paper 
writing  to  Samuel  Peel,  and  the  execution 
thereof  was  duly  ac;knowledged  by  him  be- 
fore a  Justice,  and  was  registered  as  such  ac- 
knowledgment January  17,  1911.  The  cut- 
ting complained  of  occurred  in  1911.  The 
case  described  that,  while  defendant  showed 
a  grant  from  state  and  mesne  conveyances  to 
the  company,  there  was  no  connection  be- 
tween such  title  and  the  claim  or  title  of 
Samuel  Peel,  etc. 

Verdict  and  judgment  for  plaintiffs,  and 
defendant  excepted  and  appealed,  assigning 
for  error  that  the  court  held  the  bond  for  ti- 
tle good  as  color  of  title. 

Moore  &  Dunn,  of  Newbem,  for  appellant. 
A.  D.  Ward,  D.  L.  Ward,  and  C.  A.  York,  all 
of  Newbern,  for  appellees. 

HOKB,  J.  Color  of  title  haH  been  defined 
as  a  "paper  writing,  usually  a  deed,  which 
professes  and  appears  to  pass  the  title,  but 
fiiUs  to  do  so.''  Norwood  v.  Totten,  166  N.  (X 
648,  82  S.  B.  951. 

We  were  referred  by  counsel  to  decisions 
of  other  courts  to  the  effect  that  the  bond  for 
title  or  an  executory  contract  to  convey  land 
does  not  come  within  the  definition,  and  this 
on  the  ground,  chiefly,  that  the  instrument 
in  such  case  does  not  purport  or  profess  to 
pass  any  title,  and,  further,  that  the  occupa- 
tion of  a  vendee,  under  such  a  paper,  is  not 
adverse.  But,  to  our  minds,  and  in  reference 
to  the  principle  involved,  these  courts  do  not 
correctly  interpret  such  a  contract  nor  the 
character  of  the  claimant's  occupation  under 
it  It  is  true  that,  as  against  the  vendor,  the 
possession  of  the  vendee,  occupying  under 
such  a  contract,  does  not,  as  a  rule,  become 
hostile  or  adverse  until  something  has  oc- 
curred that  places  one  of  the  parties  in  the 
position  of  resistance  to  the  claim  of  the  oth- 
er, and  until  that  time  the  ordinary  statute  of 
liiQitations  does  not  begin  to  operate.  It  has 
been  so  held  with  us  in  Worth  v.  Wrenn,  144 
N.  G.  656,  57  S.  E.  388,  and  authorities  cited, 
but,  as  against  third  persons,  strangers  to 
the  title  or  claims  of  both  vendor  and  vendee, 
a  contract  of  this  character  should  be  con- 
strued as  an  instrument  purporting  to  pass 
at  least  an  equitable  interest,  considered  an 
estate  with  us,  and  the  vendee  in  possession 
under  it,  asserting  ownership,  should  be  prop- 
erly regarded  as  holding  adversely  against 


all  others,  and,  if  such  possession  is  main- 
tained for  the  requisite  statutory  period, 
it  should,  in  our  opinion,  have  the  effect  of 
maturing  the  title.  This  position  has  be^ 
directly  upheld  elsewhere  by  courts  of  recog- 
nized authority.  McNeely  v.  Oil  Co.,  52  W. 
Va.  page  616,  44  S.  E.  508,  62  U  R.  A.  562; 
Fain  V.  Qarthright,  5  Ga.  6 ;  Elliott,  Adm'r., 
V.  Mitchell,  47  Tex,  445;  and  Wood  on  Umi- 
tations,  S  260,  where  the  author  says,  among 
other  things: 

"Bat.  where  a  contract  is  made  for  the  sale 
of  land  upon  the  performance  of  certain  condi- 
tions, and  the  purchaser  enters  into  possession 
under  the  contract,   the   possession  icom  that 


ft 


time  is  adverse  to  all  except  the  vendor.' 

There  have  heretofore  been  several  cases 
in  our  own  court  which  have  gone  very  far 
in  approval  of  the  principle  (Burns  v.  Stew- 
art, 162  N.  G.  860,  78  S.  E.  321 ;  Qreenleaf 
V.  Bartlett,  146  N.  O.  495,  60  S.  EL  419,  14  L. 
R.  A.  [N.  S.]  660 ;  Brown  v.  Brown,  106  N.  C. 
451-^60,  11  S.  B.  647;  Avent  v.  Arrington, 
105  N.  G.  377, 10  S.  E.  991),  and  it  was  direct- 
ly so  decided  with  us  at  the  last  term,  la 
Gann  v.  Spencer,  167  N.  O.  429,  83  S.  EL  620. 
a  case  where  a  bond  for  title  was  held  to  be 
good  as  color. 

It  is  said,  in  some  of  these  decisions,  am<»g 
others,  the  Georgia  cases  supra,  that  the 
contrary  view  seems  to  have  the  weight  of 
authority  in  its  support,  but  we  are  satisfied, 
on  further  reflection,  that  the  position  as  it 
now  obtains  here  is  in  accord  with  the  better 
reason,  and  are  of  opinion  that  his  honor 
made  correct  decision  in  holding  that  the 
written  contract  to  convey  was  good  as  color 
of  titte. 

In  connection  with  the  question  presented, 
we  consider  it  desirable  to  call  attention  to 
the  cases  of  Jasperson  v.  Schamikow,  150 
Fed.  571,  80  G.  G.  A.  873,  and  Power  v.  Kitch- 
ing,  10  N.  D.  254,  86  N.  W.  737,  as  annotated 
in  two  of  our  standard  publications,  the  first 
In  15  li.  R.  A.  (N.  S.)  1178,  and  the  second  In 
88  Am.  St  Rep.  691,  where  the  learning  on 
the  subject  will  be  found  very  ftiUy  stated. 

There  is  no  error,  and  the  judgment  In 
plaintifl!'s  favor  Is  aflirmedL 

No  error. 


on  N.  C.  «R) 

FRANKLIN  NAT.  BANK  v.  BOBERTB 
BROS.  GO.  (No.  251.) 

(Supreme  Gourt  of  North  Garolina.    March  24, 

1916.) 

1.  BHiLS  AND  Notes  €=:»158— NKOotxABiuxT 
—Blank  fob  Interest. 

A  note  with  a  blank  for  rate  of  interest, 
but  otherwise  negotiable,  is  negotiable;  for,  in 
the  absence  of  a  stipulated  rate  of  Interest^  the 
legal  rate  applies. 

[Ed.   Note.— For  other  cases,   see  Bills   and 
Notes,  Gent  Dig.  |  401 ;   Dec.  Dig.  «=»15&] 

2.  Trial  ^=»351— Issues— Sufucienct. 

Where  the  issues  submitted  by  the  coort 
offered  opportunities  to  the  parties  to  introdoot 
all  pertinent  evidence  to  the  matter  in  CQotro- 
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versy  as  set  out  in  the  pleadings,  it  was  not  er- 
ror to  refuse  other  issues  tendered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
LHar.  S$  829,  834-839;    Dec.  Dig.  <3=>351.] 

8.  Bills  and  Notes  ^=795— Gonsidebation— 
Sufficiency. 

One  note  is  a  good  consideration  for  anoth- 
er note  given  in  exchange. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  T>ig'  S  174;    Dec.  Dig.  <3==>95.] 

4.  Banks  and  Banking  ^=>159*  In  dorse- 
iiENT  FOB  Collection. 

A  negotiable  note  deposited  in  a  hank  in- 
dorsed for  collection  remains  the  property  of 
the  depositor,  and  the  mere  fact  that  uie  bank 
gives  a  depositor  credit  for  the  amount  of  a 
negotiable  instrument  regularly  indorsed  is  not 
conclusive  evidence  that  the  bank  purchased 
the  instrument 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  Si  647-acS ;  Dec.  Dig.  «s> 
159.] 

5.  BiLi^  AND  Notes  ^=»525  —  Bona  Fide 
PxjBCHASEB— Evidence— Sufficiency. 

In  an  action  by  an  indorsee  of  notes,  evi- 
dence held  to  show  that  the  indorsee  was  a  bona 
fide  purchaser  for  value  without  notice  of  any 
infirmity. 

[B}d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  fiS  1832-1839 ;  Dec.  Dig.  <©=» 
525.] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;  Wbedbee,  Judge. 

Action  by  the  Franklin  National  Bank 
against  the  Roberts  Bros.  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  is  a  dvil  action,  tried  on  these  Is- 
sues: 


plaintiff  entitled  to 
sued  on?  Answer: 
per  cent  from  No- 
plaintiff  entitled  to 
sued  on?  Answer: 
per  cent  from  No- 


(1)  What  amount  is  the 
recover  on  the  first  note 
$2,500,  with  interest  at  6 
▼ember  16,  1912. 

(2)  What  amount  is  the 
recover  on  the  second  note 
$1,000,  with  interest  at  6 
▼ember  23,  1912. 

J.  C.  Little  and  Winston  &  Biggs,  all  of 
Raleigh,  for  appellant.  John  W.  Hinsdale, 
of  Raleigh,  for  appellee. 


BROWN,  J.    This  action  is  brought  to  re- 
ooTer  on  two  promissory  notes : 

•*$2,500.  WendeU,  N.  C,  Aug.  15,  1912. 

"Nov.  16.  1912,  after  date  we  promise  to  pay 
to  the  order  of  Harding-Finley  Lumber  Co. 
twenty-five  hundred  dollars  at  the  Bank  of  Wen- 
dell, N.  C.  Value  received,  with  interest  at 
per  cent  per  annum. 
'[Signed]    Robert  Bros.,  Inc., 

'*J.  L.  Roberts,  Prest** 


Ml 


<!' 


Indorsed: 

"Harding-Finley  Lumber  Co., 
"By  W.  H.  Harding,  Brest" 

The  other  is  similar  in  form  to  the  above, 
except  it  is  in  the  sum  of  $1,000,  and  is  due 
Kovember  25,  1912. 

It  is  admitted  that  these  notes  were  given 
In  exchange  for  two  other  notes  of  similar 
amounts,  executed  by  the  Harding-Finley 
r^amber  Company  to  the  defendant    The  de- 


fendant discounted  the  notes  received  from 
the  said  lumber  company,  and,  as  they  were 
not  paid  at  maturity,  the  defendant  paid  the 
banks  at  which  those  notes  were  discounted, 
and  refused  to  pay  the  notes-sued  on.  This 
Is  set  up  as  a  defense  against  the  recovery 
by  the  plaintiff  upon  the  notes  executed  by 
the  defendant  to  the  said  lumber  company. 
The  plaintiff  alleges  that  the  notes  sued  on 
were  indorsed  by  the  Harding-Finley  Lumber 
Company  to  the  plaintiif  before  the  maturity 
for  value,  and  without  notice  of  any  Infirm- 
ity. 

[1]  1.  It  is  contended  that  the  notes  sued 
on  are  nonnegotiable,  because  there  is  a  blank 
space  for  the  rate  of  interest,  which  is  not 
filled  in.  It  seems  to  have  been  decided  In  a 
great  many  cases  that  stipulating  for  inter- 
est without  the  rate — 1.  e.,  leaving  blank  the 
rate  of  interest — does  not  affect  the  negotia- 
bility of  a  promissory  note  by  rendering  un- 
certain the  amount,  because  a  blank  for  in- 
terest cannot  be  filled  above  the  legal  rate, 
and,  in  the  absence  of  a  stipulated  rate,  the 
legal  rate  applies.  Hoopes  v.  Colllngswood,  10 
Colo.  107,  13  Pac.  909,  3  Am.  St  Rep.  565; 
Fatten  v.  Shanklln,  14  B.  Mon.  (Ky.)  15; 
Holmes  v.  Trumper,  22  Mich.  427,  7  Am. 
Rep.  661. 

The  legal  effect  of  not  filling  in  the  blank 
is  the  same  as  if  there  had  been  nothing 
written  or  printed  after  the  word  "Interest," 
and  the  reading  of  the  note  would  be  to  pay 
"interest  until  paid."  This  causes  the  debt 
to  draw  the  rate  of  interest  fixed  by  law 
where  no  rate  is  expressed.  Hornstein  ▼. 
Clfuno,  86  Neb.  103,  125  N.  W.  136,  20  Ann. 
Gas.  1267;  Salazar  v.  Taylor,  18  Colo.  538, 
33  Pac.  369 ;  Jewett  v.  McGillicuddy,  55  Neb. 
588,  75  N.  W.  1099;  Ogden,  Neg.  Instr.  42; 
2  Daniel,  Neg.  Instr.  (5th  Ed.)  1385,  1458; 
Parley,  Law  of  Interest;  8. 

[2]  2.  The  defendant  excepted  to  the  is- 
sues, and  tendered  others.  These  issues  of- 
fered opportunity  to  the  parties  to  introduce 
all  pertinent  evidence  to  the  matter  in  con- 
troversy, as  set  out  in  the  pleadings,  and 
that  is  said  to  be  the  proper  test.  Black  v. 
Black,  110  N.  C.  398,  14  S.  E.  971;  Pretz- 
felder  v.  Insurance  Co.,  123  N.  C.  164,  31  & 
E.  470,  44  L.  R.  A.  424. 

[3]  3.  It  is  contended  that  there  is  no  con- 
sideration for  the  notes  sued  on,  and  that 
the  plaintiff  is  not  a  holder  in  due  course, 
and  is  therefore  affected  with  notice  of  such 
infirmity.  It  is  well  settled  that  one  prom- 
issory note  is  a  good  consideration  for  anoth- 
er promissory  note  given  in  exchange.  Hlg- 
ginson  V.  Gray,  47  Mass.  (0  Mete)  212 ;  Sav- 
age V.  Ball,  17  N.  J.  Eq.  142. 

In  WUliams  v.  Banks,  11  Md.  198,  it  is 
said: 

A  mutual  exchange  of  notes  will  furnish  a 
good  consideration  for  both,  if  such  affirmative- 
ly appears  to  have  been  the  intention  of  the  par- 
ties, and  that  will  depend  on  the  particular 
circumstances  of  each  case. 
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[4,  S]  4.  Hl8  bonor  charged  the  Jury : 

"If  you  believe  the  evidence,  yoa  will  answer 
the  first  issue,  *$2,50<X  with  interest  at  6  per 
cent  from  November  i6,  1912/  and  the  second 
iBBue,  '$1,000,  with  interest  at  6  per  cent  from 
November  23,  1012.' " 

'  To  this  charge  the  defendant  excepted. 

We  think  the  evidence  In  this  case  folly 
warranted  the  Instmctions  given.  We  do  not 
gainsay  the  general  proposition  that  a  ne- 
gotiable Instrument  deposited  In  a  bank,  In- 
dorsed for  collection,  remains  the  property 
of  the  depositor,  nor  that  the  fact  that  a 
bank  has  given  a  depositor  credit  for  the 
amount  of  a  negotiable  Instrument,  regularly 
Indorsed,  Is  not  conclusive  evidence  that  the 
bank  had  purchased  the  paper.  The  evidence 
In  this  case  does  not  bring  it  within  the 
principles  laid  down  in  Packing  Gompany  ▼• 
Davis,  118  N.  C.  648,  24  S.  E.  365 ;  Bank  t. 
Ezum,  163  N.  C.  201,  79  S.  E.  498;  Latham 
V.  Spragins,  162  N.  C.  406,  78  S.  E.  282. 

The  case  comes  within  the  principle  laid 
down  in  Trust  Co.  t.  Bank,  166  N.  C.  113, 
81  S.  B.  1074,  where  It  appeared  that  the 
plaintiff  bank  had  an  arrangement  with  its 
depositor  that  it  would  receive  for  deposit 
and  as  cash  items,  checks  i»ayable  to  him- 
self, and  permit  him  to  draw  against  them/ 
and  that  the  depositor  had  drawn  out  the 
full  amount  of  the  check  In  question,  in  which 
case  it  was  held  that  the  bank  was  the  own- 
er of  the  check  so  deposited,  and  entitled  to 
maintain  the  action  thereon. 

The  uncontradicted  evidence  in  this  case 
shows  that  the  plaintiff  is  In  the  possession 
of  the  notes  sued  on,  and  that  their  execu- 
tion is  admitted  in  the  pleadings.  The  tes- 
timony shows  that  the  notes  were  Indorsed 
by  the  payee  and  discounted  to  the  bank  for 
value,  and  without  notice  of  any  infirmity 
before  maturity. 

The  witness  Harding,  the  president  of  the 
defendant  company,  testifies  that  he  dis- 
counted the  notes  to  the  plaintiff  before  ma- 
turity,  and  that  the  money  was  placed  to 
the  credit  of  the  defendant  and  drawn  out 
by  it,  and  that  the  bank  became  the  absolute 
owner. 

The  uncontradicted  evidence  proves  that, 
in  the  course  of  dealing  with  the  Hardlng- 
Finley  Liumber  Company,  the  plaintiff  bank 
discounted  notes,  but  they  were  never  charg- 
ed back  when  not  paid,  but  were  taken  up 
by  the  Harding-Finley  Lumber  Company  by 
its  check. 

The  uncontradicted  testimony  of  the  wit- 
ness Gehmann  proves  that  the  notes  were  ac* 
tually  discounted  and  paid  for;  that  the 
money  was  drawn  out  by  the  Harding-Finley 
Lumber  Company  before  the  notes  matured. 
The  full  statement  of  account  between  the 
bank  and  the  Hardtng-FLnley  Lumber  Com- 
pany, which  is  made  a  part  of  the  record, 
shows  no  item  therein  of  the  charging  back 
of  these  notes  by  the  bank.  This  statement 
shows  that  the  credit  balance  at  the  time 


these  notes  fell  due  of  the  Hardlng-Flnlej 
Lumber  Company  was  reduced  to  134.54,  and 
remained  so  until  the  9th  of  December,  1912, 
when  it  was  reduced  to  $2.62,  and  on  tiie 
11th  of  December  it  was  reduced  to  66  cents, 
and  remained  at  that  figure  until  December 
23d,  when  the  Harding-Finley  Lumber  Gom- 
pany went  iiflb  the  hands  of  the  leoelTer. 

The  testimony  of  Gehmann  further  nega- 
tives completely  the  proposition  that  the  pro- 
ceeds of  these  notes  were  credited  to  the 
account  of  the  Harding-Finley  Lumber  Com- 
pany and  never  drawn  out  by  it.  On  the  con- 
trary, it  shows  that  on  the  20th  of  Angost, 
the  day  when  the  $2,500  note  was  dlsconnted, 
the  Harding-Finley  Lumber  Company  drew 
out  the  full  amount ;  and  on  the  23d  day  of 
September,  when  the  $1,000  note  was  dis- 
counted, the  said  company  drew  the  fnll 
amount  of  the  discount 

A  perusal  of  the  entire  evidence  shows,  If 
it  is  to  be  believed,  that  in  any  view  of  It 
the  plaintiff  bank  discounted  the  notes  sued 
on  for  value,  and  became  the  absolute  owner 
of  them  without  any  notice  of  any  infirmity 
attached  thereto* 

No  error. 


(168  N.  C.  406) 

ROTAL  et  aL  ▼.  SOUTHBRLAND.    (No.  217.> 

(Sapreme  Court  of  North  Carolina.    March  17, 

1915.) 

1.  Husband  and  Wifb  ^5»87— Contbacts- 
subbttship. 

A  contract  of  saretyship  being  primarily  a 
contract  between  the  surety  and  creditor,  a 
wife  may,  under  Laws  1911,  c.  109,  anthoriziii; 
married  women  to  contract  and  deal  aa  femes 
sole,  become  surety  for  her  husband. 

[Ed.  Note.-~For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  H  346-353,  798;  Dec  Dit. 

2.  Husband  and  Wiis  ^ASTr-CoNTRACis- 

Sttriettship 

Const  art.  10,  ^  6,  declaring  that  the  ml 
and  personal  property  of  any  woman  acqmred 
before  marilage  shall  be  and  remain  her  sole 
and  separate  property  not  liable  for  the  debts 
of  her  husband,  does  not  inhibit  a  wife  from 
becoming  the  sarety  of  her  husband;  the  pnr^ 
pose  being  merely  to  protect  the  estate  of  the 
wife  from  liability  for  ner  husband's  debts  aris- 
ing by  reason  of  the  coverture. 

W'Ed.  Note.^For  other  cases,  see  Husband  and 
ife.  Cent.  Dig.  H  84&-853,  798;  Dec  Dis- 
«=5>87.] 

8.  Husband  and  Wctb  ^s»87  —  Wire  as 

Surety  on  Note. 

Where  a  wife  signed  a  note  as  surety  for 
her  husband,  the  fact  that  he  induced  ber 
through  false  representations  cannot  be  sbown 
in  defense ;  the  note  being  given  for  a  good  con* 
sideratlon  and  the  creditor  not  being  a  party  to 
the  fraud. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  U  846-353,  798;  Dec  Dig. 
«=5>87.] 

4.  Evidencb  ^=9  423  —  Doouksntabt  Evi- 
dence—Pabol  Etidengb  to  Vabt. 

Where  a  wife  as  surety  for  her  husband 
signed  a  note  and  mortgage,  she  cannot  in  aa 
action  on  the  note  and  mortgage  testify  that 
she  only  intended  to  pledge  her  land  and  did  not 
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intend  to  incur  farther  obligation,  for  that 
woold  contradict  the  terma  of  the  written  inr 
atroment. 

TEd.  Note.— For  other  caaes.  see  Evidence, 
Cent.  Dig.  g§  1957-1965 ;   Dec.  Dig.  «=:>423.1 

Appeal  from  Superior  Court,  Sampson 
County;   Daniels,  Judge. 

Action  by  Alvln  Royal  and  others  against 
Mrs.  Georgle  A  Southerland.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

CivU  action  to  recover  balance  due  on  a 
note  under  seal,  executed  by  feme  covert  de- 
fendant with  her  husband,  R.  B.  Souther^ 
land,  as  his  surety,  before  his  honor,  F.  A 
Daniels,  judge,  and  a  Jury,  at  August  term, 
1914,  superior  court  of  Sampson  county. 
The  note  was  given  for  $1,000,  and,  to  secure 
same,  a  second  mortgage  on  the  wife's  land 
was  also  executed  to  secure  the  note.  The 
land  having  been  sold  under  decree  of  fore- 
closure, the  sum  of  $757.60  was  realized 
thereon  as  the  portion  applicable  to  the 
present  note,  and,  this  sum  having  been  prop- 
erly entered  as  a  credit,  there  was  recovery 
against  the  feme  defendant  for  the  balance 
due.  Judgment  on  the  verdict  for  balance 
due  on  note,  and  defendant  excepted  and  ap- 
pealed, assigning  a  number  of  errors. 

John  D.  Kerr,  of  Clinton,  for  appellant. 
B.  H.  Crumpler,  of  Clinton,  for  appellees. 

HOKE,  J.  [1]  The  sUtnte  of  1911,  c.  100, 
known  as  the  "Martin  Act,"  authorizes  mar- 
ried women  to  contract  and  deal  as  if  they 
were  unmarried  except  in  reference  to  con- 
veyances of  real  estate  and  as  to  contracts 
between  the  husband  and  the  wife,  in  both 
of  which  cases  certain  formalities  are  re- 
quired to  make  these  conveyances  and  con- 
tracts efficient  and  binding.  It  is  the  ob- 
vious intent  and  meaning  of  the  statute  that 
a  feme  covert  may  bind  herself  by  her  ordi- 
nary contracts  (Lipinsky  v.  Revell,  167  N.  C. 
508,  83  S.  E.  820),  and  we  see  no  reason  why 
the  privilege  or  capacity  does  not  extend  to 
contracts  of  suretyship  for  her  husband  when 
the  same  are  otherwise  valid,  and  the  same 
view  has  prevailed  in  other  states  having 
laws  of  similar  import.  Pelzer  v.  Campbell, 
15  S.  C.  581,  40  Am.  Rep.  706;  Major  v. 
Holmes  et  al.,  124  Mass.  108,  109 ;  Mayo  v. 
Hutchinson,  67  Me.  547.  This  is  not  pri- 
marily a  contract  between  the  husband  and 
the  wife,  bat,  so  far  as  this  statute  is  con- 
cerned, is  to  be  properly  considered  as  one 
between  the  husband  and  wife  on  the  one 
I>art  and  the  creditor  on  the  other. 

[2]  It  is  urged  that  to  allow  recovery  on 
the  facts  presented  would  be  in  contraven- 
tion of  article  10,  {  6,  of  our  Constitution, 
which  provides  that  the — 

"real    and    personal    property   of   any   female 
in  this  state,  acquired  before  marriage,  and  all 


property,  real  and  personal,  to  which  she  may, 
after  marriage,  become  in  any  manner  enti- 
tled, shall  be  and  remain  the  sole  and  separate 
estate  and  property  of  such  female,  and  shall 
not  be  liable  for  any  debts,  obligations  or  en- 
gagements of  her  husband.'*  etc. 

The  purpose  of  this  section  was  to  pro- 
tect the  estate  of  the  wife  from  liability  for 
her  husband's  debts,  arising  under  the  com- 
mon law  by  reason  of  the  coverture;  but 
it  was  not  intended  by  that  section  to  pro- 
tect the  property  from  her  own  obligations. 
Vann  v.  Edwards,  135  N.  C.  661,  47  S.  E. 
784,  67  L.  R.  A.  461;  Brinkley  v.  Ballance 
&  Wife,  126  N.  C.  393,  35  8.  E.  631.  By  the 
enactment  of  the  Martin  Act,  conferring  the 
capacity  to  contract  on  married  women  as 
if  they  were  femes  sole,  when  she  signs  and 
delivers  a  note,  though  it  may  be  as  surety, 
in  reference  to  the  creditor  or  holder,  the 
obligation  is  hers,  and  not  his,  and  the  con- 
stitutional provision  referred  to  has  no  ap- 
plication. 

[S]  It  was  further  contended  that  his  hon- 
or committed  error  in  excluding  testimony 
tending  to  show  certain  representations  on 
the  part  of  the  husband  to  the  wife  as  to 
the  effect  of  putting  her  signature  on  the 
note,  but  there  is  no  claim  or  suggestion  that 
these  representations  were  made  known  to 
the  payee  of  the  note  or  that  he  had  any 
part  in  them'.  The  note  is  under  seal  and 
given  for  valuable  consideration,  and,  un- 
der the  circumstances  appearing,  the  repre- 
sentations to  the  wife  by  the  husband  may 
not  be  allowed  to  affect  the  creditor. 

[4]  Again,  it  is  insisted  tha.t  error  was 
committed  in  not  allowing  the  feme  defend- 
ant to  testify  that,  in  signing  the  note  aud 
mortgage  to  secure  the  same,  she  only  in- 
tended to  pledge  her  land  for  the  debt,  and 
did  not  intend  to  come  under  any  further 
obligation ;  but  this  would  be  in  express  con- 
tradiction of  her  written  note,  and  it  is  well 
understood  that,  when  the  entire  agreement 
is  in  writing  and  the  language  is  clear  and 
meaning  plain,  the  same  may  not  be  con- 
tradicted or  varied  by  paroL  In  such  case 
and  in  the  language  of  the  Chief  Justice  in 
Walker  v.  Venters,  148  N.  C.  388,  62  S.  E. 
510,  **the  written  word  abides."  Deering  v. 
Boyle,  8  Kan.  529,  12  Am.  Rep.  480. 

There  seems  to  be  no  question  of  parties 
raised  in  the  record,  but  there  is  high  au- 
thority for  the  position  that  in  conferring 
on  married  women  the  absolute  freedom  of 
contract,  the  right  carries  wltli  it  the  privi- 
lege and  liability  of  suing  and  being  sued 
alone.  Patterson  v.  Franklin,  168  N.  C.  — , 
84  S.  B.  18;  Lipinsky  v.  Revell,  167  N.  C. 
508,  83  S.  B.  820 ;  Worthington  v.  Cooke,  52 
Md.  297-309. 

We  find  no  error  in  the  record,  and  the 
Judgment  in  plaintiff's  favor  is  affirmed. 

Affirmed. 
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INTERSTATE   CHEMICAL   CX)RPORA. 
TION  V.  FARMINGTON  CORPO- 
RATION et  al.    (No.  9027.) 

(Sapreme  Court  of  South  Carolina.    March  13, 

1915.) 

1.  Biixs  AND  Notes  ^=:»483— Sham  AifsWBK— 
What  m. 

An  answer  in  an  action  brought  in  the 
spring  of  1914  on  notes  due  in  November  and 
December,  1913,  which  admits  the  execution  of 
the  notes,  and  that  no  part  thereof  has  been 
paid,  and  which  alleges  that  after  the  maturity 
of  the  note  plaintiff  agreed  to  extend  the  time 
of  payment  to  November  and  December,  1914. 
by  acceptance  of  a  partial  payment  in  cash,  ana 
that  the  agreement  was  not  carried  out,  is  sham, 
where  the  trial  occurred  after  the  time  extend- 
ed for  payment  as  alleged  in  the  answer. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  1534 ;   Dec.  Dig.  <S=s>483.] 

2.  Pleading  ^=:»358  —  Stbikinq  oxtt  Sham 
Answer— Judgment. 

Code  Civ.  Proc.  1912,  §  306,  providing  that, 
on  an  answer  being  held  frivolous,  judgment 
thereon  may  be  given,  does  not  authorize  a  judg- 
ment for  the  debt  sued  on,  on  striking  out  an 
answer  as  frivolous. 

[Ed.  Note.^For  other  cases,  see  Pleading, 
Cent.  Dig.  {§  1096-1101 ;   Dec.  Dig.  <S=»358.1 

8.  Pleading  ^=s>359  —  Striking  out  Sham 
Answert— Judgment. 

The  court,  on  striking  out  a  sham  answer, 
as  authorized  by  Code  Civ.  Proc.  1912,  §  202» 
interposed  to  notes  sued  on,  may  render  judg- 
ment on  the  notes  for  want  of  an  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  1120-1128;   Dec  Dig.  ^=>S59.}    ' 

Appeal  from  Conunon  Pleas  Circuit  Court 
of  Fairfield  County;   Ernest  Moore,  Judge. 

Action  by  the  Interstate  Chemical  Corpo- 
ration against  the  Farmington  Corporation 
and  others.  From  an  order  striking  out  an 
answer  as  sham,  and  for  Judgment  for  plain- 
tiff, defendants  appeal.     Affirmed. 

McDonald  &  McDonald,  of  Winnsboro,  for 
appellants.  Nathans  &  Sinkler,  of  Charles- 
ton, and  McCants  &  McCants,  of  Winnsboro, 
for  respondent 

GAGE,  J.  Appeal  from  an  order  of  the 
circuit  court,  whereby  the  answer  was  strick- 
en out  as  sham,  and  Judgment  was  awarded 
the  plaintiff  against  the  defendant  for  $3,- 
596.10.  There  are  four  exceptions,  but  there 
are  only  two  Issues:  (1)  Was  the  answer 
sham?  and  (2)  If  it  was,  ought  the  court  to 
have  given  Judgment  for  the  sum  sued  for? 
The  appellant  does  not  contend  that  the 
sham  character  of  the  answer  may  not  be 
shown  by  evidence. 

[1]  The  plaintiff  sued  in  the  spring  of  1914 
on  five  notes,  aggregating  $3,287.20,  dated  in 
May  and  June,  1913,  and  all  due  in  November 
and  December,  1913.  The  defendant  answer- 
ed, and  admitted  the  execution  of  the  notes, 
"and  that  no  part  thereof  has  been  paid." 
But  the  defendant  pleaded  further  that  aft- 
er the  notes  fell  due,  and  some  time  in  Feb- 
ruary, 1914,  the  plaintiff  agreed  with  defend- 
ant to  indulge  defendant  (1)  by  the  accept- 
ance of  $1,500  in  cash,  and  (2)  notes  for  the 


balance,  payable  In  November  and  December, 
1914  (3)  which  notes  were  to  be  secured  by  a 
mortgage  of  real  estate.  The  defendant  al- 
leged that  the  above  agreement  was  not  car- 
ried out  on  account  of  the  illness  of  defend- 
ant's president,  and  that  as  soon  as  the  presi- 
dent was  able  to  transact  business  the  de- 
fendant would  carry  out  the  agreement  in 
good  faith. 

The  circuit  court  concluded  that  the  de- 
fense so  pleaded  was  not  true,  or,  in  the 
words  of  the  Code  of  Procedure,  was  sham; 
and  we  concur  with  the  court  That  whicb 
persons  aforetime  intended  to  do  may  be 
Judged  of  by  that  which  they  in  after  time 
actually  did  do.  These  are  the  circumstanc- 
es from  which  a  sham  purpose  may  and  must 
be  Inferred.  The  defendant,  at  the  trial  in 
this  court,  January  25,  1915,  yet  owed  the 
plaintiff  the  money  sued  for,  although  the  de- 
fendant was  then  in  moral  and  legal  duty 
bound  to  pay  it  The  defendant's  unvarnish- 
ed plea  Is  this:  We  wiU  not  pay  yon  in  Jan- 
uary, 1915,  the  debt  we  owe,  because  we  were 
promised  until  December,  1914,  in  which  to 
pay.  The  defendant  had  in  January,  191i 
remitted  to  plaintiff  a  check  for  $1,500,  the 
cash  payment  that  was  promised;  but  the 
check  was  sham,  although  W.  O.  Heath,  the 
president  and  the  drawer,  has  attempted 
some  explanation  of  its  nonpayment  The 
defendant  could  have  paid  the  $1,500  notwith- 
standing the  president's  disability  to  exe- 
cute the  notes  and  mortgage.  The  presi- 
dent was  present  in  the  circuit  court  at 
Winnsboro  in  June,  1914,  unmindful  of  his 
duty  to  pay  then,  and  contending  in  effect 
for  further  time  in  which  to  pay.  The  con- 
clusion Is  certain  that,  if  the  defendant  eyer 
got  the  extension  he  claims  to  have  gotten, 
from  the  plaintiff,  he  never  intended  to  per- 
form it  If  the  pleading  and  proof  left  any 
reasonable  inference  to  the  contrary,  we 
should  not  adjudge  the  answer  sham. 

[2]  The  second  issue  to  be  decided  is: 
Ought  the  court,  after  adjudging  the  answer 
to  be  sham,  to  have  given  Judgment  against 
the  defendant?  The  appellant's  argument  is 
that  it  is  provided  at  section  306  of  the  Code 
of  Procedure  that,  upon  an  answer  being  held 
frivolous,  "Judgment  thereon*'  may  be  given; 
that  no  such  provision  is  incorporated  in 
section  202,  wherein  sham  answers  may  he 
stricken  out ;  that  therefore  no  power  to  give 
Judgment  follows  expressly  or  by  implicatloD 
the  power  to  strike  out  as  sham.  Plainly 
section  306  does  not  expressly  authorize  a 
Judgment  for  the  debt  sued  on,  but  only 
"Judgment  thereon";  that  is,  to  the  effect 
that  the  demurrer,  answer,  or  reply  Is  frivo- 
lous. That  is  so  by  the  words  of  the  section, 
and  further  because  such  order  (called  judg- 
ment) is  allowable  "in  or  out  of  the  court" 
It  has  been  held  that  the  order  for  Judgment 
on  the  debt  is  only  allowable  In  open  court 
Badham  v.  Brabham,  54  S.  C.  404,  32  S-  E- 
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444.  Therefore  neither  of  sections  of  the 
Ckxie  now  under  review  expressly  warrant  the 
giving  of  a  judgment  fbr  the  debt  sued  upon. 

[3]  Section  202  is  tbat  under  which  the 
plaintiff  moved  in  the  instant  case,  and  its 
terms  must  govern.  That  section  warrants 
the  court  to  strike  out  a  defense  to  an  an- 
swer as  sham.  That  accomplished,  what 
may  the  court  further  do?  It  may  impose 
terms,  in  its  discretion.  The  court  might, 
upon  a  satisfactory  showing  by  the  defend- 
ant, allow  another  answer  to  be  made.  But 
the  defendant  has  not  asked  that  It  stands 
upon  that  already  made.  The  plaintiff,  then, 
is  in  open  court,  on  an  admitted  debt  No 
valid  showing  has  been  made  why  Judgment 
for  the  debt  should  not  be  given.  He  is  in 
the  same  situation  as  if  no  answer  had  been 
made.  He  is  in  better  situation,  for  the  de- 
fendant has  admitted  that  the  debt  is  due 
and  unpaid. 

We  have  been  cited  to  no  authority,  by 
case  or  by  text,  to  govern  a  predicament  like 
this.  Even  before  the  adoption  of  the  Code, 
the  courts  looked  with  disfavor  on  sham 
pleadings.  At  the  common  law  a  party 
might  move  upon  affidavits  to  strike  out  a 
sham  answer,  and,  In  the  event  the  motion 
was  granted,  then  for  judgment,  as  for  the 
want  of  a  plea.  Stephen  on  Pleading,  494. 
Judgment,  therefore,  in  the  case  at  bar,  was 
allowable  upon  the  very  necessity  of  the  case. 
There  was  nothing  else  to  do. 

The  judgment  of  the  court  below  is  there- 
fore affirmed. 

GARY,  0.  J.,  and  HYDRICK,  WATTS,  and 
FBASE2^  JX,  concur. 


aOO  S.  C.  204) 

BBIDGEMAN  v.  SOUTHERN  BELL  TELE- 
PHONE &  TELEGRAPH  CO. 
(No.  0029.) 

(Supreme  Court  of  South  Carolina.    March  18, 

1915.) 

1.  Appeai«  and  Ebbob  ^=:»216— Instbuctions 
— ^Rbqxjests— Necessity. 

Failure  to  charge  on  a  subject  is  not  ground 
for  complaint,  \mless  there  was  a  request  to 
charge  thereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=5>2ie;  Trial,  Cent  Dig.  § 
627.] 

2.  Appeal  and  Ebbob  ^=>274— Review— In- 

STBUCnONS. 

An  exception  which  states  a  sound  propo- 
sition of  law,  but  which  does  not  show  that  the 
court  directly  or  by  inference  disputed  it,  or 
w^as  requested  to  state  it  as  law,  presents  no 
question  for  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J§  1591,  1592.  1605-1607, 
1024,   1631-1645;    Dec.  Dig.  <S=»274.] 

3.  Masteb  and  Sebvant  ^=»291— Injubt  to 
Skbvant— Evidence— iNSTBuoTioNS. 

Where,  in  an  action  for  injuries  to  an  em- 
ploy6  by  the  fall  of  a  telephone  pole  on  which 
lie  was  at  work,  the  complaint  alleged  that  the 
employ^  was  working  under  the  orders  of  the 
local  plant  saperintendent,  and  the  employ^  tes- 


tified that  it  was  his  duty  to  follow  the  instruc- 
tions of  the  plant  foreman,  a  charge  submitting 
the  law  of  fellow  servant  was  authorized  by  the 
pleadings  and  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  1133,  1134,  1136-1146; 
Dec.  Dig.  <S=»291.] 

4.   TbiaL   «=>191  —  InSTBUOKONS  —  INVAPINO 

Pbovince  of  Juby— Chabge  on  Facts. 
Where,  in  an  action  for  injuries  to  an  em- 
ploy€  by  the  fall  of  a  telephone  pole  on  which 
he  was  working,  the  complaint  alleged  that  it 
was  the  duty  of  the  employer  to  inspect  the 
pole,  and  the  answer  alleged  that  by  written 
terms  of  the  employment  it  was  the  emi>loy6'8 
duty  to  inspect  the  pole,  a  charge  whether  it  was 
due  care  to  stipulate  that  an  employ^  should  do 
all  the  inspection,  and  not  recover  for  iiijuries 
because  assuming  the  duty  of  inspection,  was 
not  a  charge  on  the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  420-4S1,  435 ;  Dec  Dig.  «=»191.] 

5.  Masteb  and  Sebvant  ^=»278— Injxtbt  to 
Sebvant— Neolioence—E)vidence  . 

In  an  action  for  injuries  to  an  employ^  by 
the  fall  of  a  telephone  pole  on  which  he  was 
working,  evidence  held  not  to  show  willful  mis- 
conduct of  the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §8  954,  956-958,  960-969, 
971,  972,  977 ;  Dec.  Dig.  <S=5>278.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dillon  County;  R.  W.  Memminger,  Judge. 

Action  by  A.  L.  Bridgeman  against  tlie 
Southern  Bell  Telephone  &  Telegraph  Com- 
pany. From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Sellers  &  Moore,  of  Dilloot  for  appellant 
Ragsdale  &  Whiting,  of  Florence,  and  Gibson 
&  Muller,  of  Dillon,  for  respondent 


OAGE,  J.  Action  for  actnal  and  punitive 
damages  by  a  servant  against  the  master. 
Verdict  for  the  defendant  Appeal  by  the 
plaintiff. 

History:  The  plaintiff,  a  young  man  22 
years  old,  was  a  lineman  in  the  service  of  the 
defendant  He  was  instructed  by  the  defend- 
ant's sui)erintendent  of  the  local  office  at  Dil- 
lon to  do  some  work  on*  a  telephone  line  at 
Gallavon,  in  the  country,  out  eight  miles 
from  the  town  of  Dillon.  He  climbed  a  pole 
and  cut  a  wire.  The  i)Ole  broke  off  Just 
above  the  ground,  and  fell  with  the  plaintiff 
on  it,  and  hurt  the  plaintiff's  shoulder. 

There  were  no  requests  to  charge.  The 
court  withdrew  from  the  jury  any  considera- 
tion of  punitive  damages,  and  submitted  to 
the  Jury  the  issue  of  actual  damages. 

There  are  nine  exceptions,  and  they  fall 
into  these  classes,  to  wit:  (1)  The  first,  sec- 
ond, and  nindi  refer  to  the  issue  of  willful- 
ness. <2)  The  third,  fifth  and  seventh  refer 
to  a  failure  of  the  court  to  charge.  (3)  The 
fourth  states  a  proposition  of  law,  but  does 
not  claim  that  the  court  refused  upon  request 
to  charge  it,  or  that  the  court  charged  a  con- 
trary proposition  of  law.  (4)  The  sixth 
claims  that  the  court  charged  a  proposition 
irrelevant  to  the  testimony.     (5)  The  eighth 
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claims  that  the  court  diarged  on  facts.  The 
first  class  will  be  considered  last 

[1]  Those  embraced  In  the  second  class  all 
complain  that  the  court  failed  to  charge ;  but 
that  is  no  ground  for  complaint,  unless  the 
court  had  been  requested,  in  some  fashion,  to 
cover  the  now  suggested  phases  of  the  case. 

[2]  The  legal  pr<^osition  stated  in  the 
third  class  may  be  true;  but  the  court  did 
not  directly  or  by  inference  dispute  it,  and 
the  court  was  not  requested  to  state  it  as 
the  law. 

[3]  The  fourth  class  has  reference  to  that 
part  of  the  charge  which  dealt  with  the  law 
of  fellow  servant  The  entire  answer  is  not 
printed,  but  those  parts  which  are  printed 
make  no  reference  eo  nomine  to.  fellow  serv- 
ant There  must  have  been  some  such  de- 
fense pleaded,  for  the  court  said  to  the  Jury, 
"Now  take  up  the  defense  of  the  matter  of 
fellow  servant,"  and  proceeded  to  correctly 
declare  the  law  upon  that  subject  The  com- 
plaint itself  suggested  the  subject,  by  alleg- 
ing that  "plaintiff  was  working  under  the 
orders  of  the  defendant's,  local  plant  super- 
intendent** It  is  true  the  testimony  does 
not  tend  to  show  that  the  plaintiff  was  a  fel- 
low servant  with  Gilbert  (the  other  sole  em- 
ploy^  with  the  plaintiff,  and  referred  to  in  the 
testimony  as  superintendent);  but  the  plain- 
tiff himself  had  testified:  "My  duties  were 
to  follow  the  instructions  of  the  plant  fore- 
man and  do  what  he  told  me  to  do."  The 
court  was  therefore  warranted  by  plea  and 
by  testimony  to  charge  the  Jury  the  law  of 
fellow  servant 

[4]  The  fifth  class  refers  to  the  constitu- 
tional prohibition  to  charge  on  the  facts. 
The  specific  charge  on  the  facts  assailed  in 
the  instant  case  is  that  the  court  stated  to 
the  Jury  an  issue  that  was,  not  pleaded  in  the 
complaint,  to  wit: 

"Was  it  due  care  on  their  part  to  stipulate 
with  an  employ(^  that  he  should  do  all  of  the  in- 
spection, and  Dot  be  able  to  recover  damages  If 
he  got  injured  by  reason  of  the  fact  that  he  had 
assumed  the  duty  of  doing  all  of  the  inspection 
of  the  pole?" 

But  the  fourth  paragraph,  ot  the  complaint 
alleged  that  the  duty  to  inspect  the  pole  was 
on  the  master,  and  the  third  paragraph  of 
the  answer  denied  that,  and  alleged  that  by 
the  written  terms  of  the  employment  the 
plaintiff's  duty  was  to  inspect  the  poles.  The 
court  did  not  indicate  whose  duty  it  was  to 
Inspect  the  poles.  It  only  stated  the  conten- 
tions of  the  litigants  thereabout  There  was 
no  approach  to  a  charge  on  the  facts. 

[5]  The  first  class  has  already  been  reserv- 
ed for  the  last  consideration.  There  were 
only  two  witnesses  for  the  plaintiff,  the  plain- 
tiff himself  and  the  stable  boy  who  drove  him 
to  the  locus*  The  testimony  is  that  to  all 
ocular  appearances  the  post  was  sound. 
There  was  no  testimony  to  suggest  that  the 
defendant  (by  its  superintendent,  Gilbert) 
had  any  knowledge  of  the  decayed  condition 


of  the  i>08t    The  plaintiff  said  nothing  to 

indicate  that  the  master  was  guilty  of  any 

conscious  wrong.    There  is  therefore  no  foan- 

dation  for  any  of  the  exceptions,  and  they 

must  all  be  overruled. 

The  real  issue  in  the  case  was  that  mp 

gested  by  the  foreman  of  the  Jury;   for, 

granting  that  the  master  was  convicted  of 

negligence,  was  the  plaintiff  also  gallty  of 

negligence  in  climbing  a  pole  and  cutting  one 

of  three  wires  running  in  contrary  ways 

from  itii  top,  so  that  the  pole  fell  to  the 

ground?    The  foremlan  asked  the  court: 

''We  want  to  know  that  if  in  your  diai^e  wu 
it  that  if  we  found  both  acted  carelesdy,  wen 
we  to  find  nothing  for  the  plaintiff." 

That  was  the  issue  in  the  case,  and  on  it 
the  plaintiff  lost 
Judgment  below  is  afiarmed. 

GARY,  0.  J.,  and  WATTS,  HYDRICK,  and 
FRASER»  JJ^  concur. 


(100  S.  C.  177) 

BURFORD  ▼•  SEABOARD  AIR  LINE  RT. 

(No.  9024.) 

(Supreme  0>urt  of  South  C#arolina.    Mardi  ^ 

1915.) 

Railboads  ^s>282—Injubis8  —  Issue— Yabi- 

▲NCB. 

Where  a  complaint  for  personal  Injuries  al- 
leges negligence  in  not  keeping  a  spur  track  in 
repair,  and  in  attempting  to  move  four  heavily 
loaded  coal  cars  without  proper  brakes  on  the 
engines  and  cars  by  which  to  control  them,  and 
in  failing  to  provide  a  safe  stop  or  barrier  to 
prevent  cars  nrom  running  over  the  track  when 
placed  for  unloading,  and  that  the  cars  were  back- 
ed at  a  reckless  rate  of  speed  and  broke  the 
barrier,  injuring  plaintiff,  there  can  be  no  recor^ 
ery  on  the  complaint,  the  evidence  showing  that 
the  barrier  was  safe  and  that  the  cars  became 
uncoupled  for  some  unexplained  reason,  caosinf 
the  accident 

[Ed.  Note,— For  other  cases,  see  Raihoade, 
Gent  Dig.  ||  910>923;   DecTDig.  <e=>282.] 

Appeal  from  Common  Pleas  Gircuit  Gonit 
of  Abbeville  County;  I.  W.  Bowman,  Judge. 

Action  by  Clark  Burford  against  the  Sea- 
board Air  Line  Railway.  From  a  Judgment 
of  nonsuit,  plaintiff  appeals.    Afiirmed. 

Wm.  N.  Graydon  and  Robert  8.  Owens» 
both  of  Abbeville,  for  appellant  Wm.  P. 
Greene,  of  Abbeville,  and  J.  Lt,  (iienn,  of  Ghee- 
ter,  for  respondent 

WATTS,  J.  This  was  an  action  fbr  dam- 
ages, actual  and  punitive,  brought  by  plain- 
tiff against  defendant  for  alleged  personal 
injury.  After  issue  Joined  the  case  was  tried 
by  his  honor.  Judge  Shipp,  who  granted  a 
nonsuit  as  to  punitive  damages,  and  the 
case  resulted  in  a  mistrial  as  to  actual  dam- 
ages. The  cause  was  tried  the  second  time 
before  Judge  Bowman  and  a  Jury,  and  at  the 
dose  of  plaintUTs  testimony  a  motion  for 
nonsuit  was  made  by  defendant  on  the 
grounds,  in  substance:  That  he  failed  to 
prove  any  of  the  allegations  of  negligence  set 
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forth  In  his  complaint;  and  that  the  otI- 
dence  showed  that  he  was  a  trespasser,  and 
defendant  owed  him  no  duty  except  not  do- 
ing him  any  wanton  or  wlllfnl  Injury;  and 
that  the  plaintiff  was  gnllty  of  contributory 
negligence  to  such  an  extent  as  to  bar  re- 
covery by  him.  His  honor  granted  the  non- 
suit as  moyed  for  without  Indicating  upon 
what  grounds,  and  plaintiff  appeals,  and  by 
nine  exceptions,  asks  reversal. 

We  do  not  think  that  the  nonsuit  should 
liaye  been  granted  on  the  grounds  that  he 
was  a  trespasser,  as  there  was  sufficient  evi- 
dence to  carry  the  case  to  the  jury  as  to 
whether  he  was  a  trespasser  or  licensee. 
Nelthe^r  should  the  nonsuit  have  been  grant- 
ed on  the  ground  that  the  plaintiff's  con- 
tributory negligence  was  the  proximate  cause 
of  his  injury.  But  the  serious  question  In  the 
case  is,  Did  the  plaintiff  prove  any  of  the  al- 
legations and  specifications  of  negligence  as 
set  forth  in  his  complaint? 

The  allegations  of  negligence  were  that 
t|ie  defendant  was  negligent  In  not  keeping 
Its  ^ur  track  In  repair,  and  that  the  de- 
fendant was  negligent  In  attempting  to  move 
four  heavily  loaded  coal  cars  without  proper 
brakes  on  the  engine  and  cars  by  which  to 
properly  control  them. 

A  careful  examination  of  all  the  evidence 
In  the  case  falls  to  show  any  testimony  to 
prove  these  allegations  of  negligence  what- 
soever. The  other  allegation  of  negligence  is 
that  the  defendant  carelessly  and  negligently 
failed  to  properly  provide  a  safe  stop,  or 
barrier,  to  keep  cars  from  running  off  the 
etid  of  the  track  when  £hey  were  placed  for 
unloading,  but  constructed  said  stop,  or  bar- 
rier, out  of  scantling  and  other  material  too 
weak  to  stand  the  strain  of  heavily  loaded 
cars  being  backed  against  it,  and  that  it  was 
not  properly  braced,  and  that  the  defendant 
negligently  backed  said  cars  on  said  spur 
track  at  a  f&st  and  reckless  rate  of  speed, 
ran  against  said  barrier,  or  stop,  and  broke 
It  down,  causing  plalntUTs  injury. 

The  evidence  In  the  case  shows  that  the 
<:ar8  were  being  backed  in  on  the  spur  track 
at  the  rate  of  about  four  or  five  miles  per 
tiour,  and  that  the  cars  from  some  unexplain- 
ed cause  became  uncoupled,  ^nd  the  accident 
'was  the  result  of  the  cars  becoming  uncoup- 
led.    There  is  neither  allegation  or  proof 
tbat  the  defendant  negligently  did  anything 
tliat  caused  the  uncoupling  of  the  cars  that 
brought  about  the  accident  and  results  there- 
trom,  and,  in  considering  whether  the  plain- 
tiff has  proven  any  of  his  allegations  of  neg- 
ligence, we  will  consider  the  question  wheth- 
er or  not  the  evidence  shows  that  the  defend- 
ant furnished  a  suitable  and  proper  stop,  or 
barrier,  at  the  end  of  the  trestle  for  the  cars 
to    be  placed  on.    The  evidence  shows  that 
tbe  timber  placed  there  was  12  by  12,  and 
^lelien  the  cars  became  uncoupled,  ran  away, 
and  struck  this  timber  It  shattered  the  timber 
broke  It.    There  was  no  evidence  of  de- 


fect in  the  stop,  or  barrier,  whereby  negli- 
gence on  the  part  of  the  defendant  could  be 
imputed,  neither  was  there  any  evidence  of 
lack  of  care  on  the  part  of  the  defendant 
whereby  any  of  the  allegations  of  negligence 
set  forth  in  the  complaint  could  be  sustained. 
The  plaintiff  could  only  recover  on  the  alle- 
gations of  negligence  set  out  in  his  com- 
plaint, and  the  evidence  shows  that  his  in- 
juries were  -  caused  by  an  accident  over 
which  the  defendant  had  no  control  and  was 
in  no  manner  responsible  for  by  any  negli- 
gence on  Its  part  as  alleged  in  the  complaint, 
and  plaintiff  has  failed  to  furnish  any  evi- 
dence to  substantiate  his  allegations  of  neg- 
ligence whereby  he  would  be  entitled  to  re- 
cover. 

The  exceptions  are  overruled. 

Judgment  affirmed. 

GARY,  C.  J.,  and  HYDBICE,   ERASER, 
and  GAGE,  JJ.,  concur. 


(100  S.  C.  220) 

FOLK  v.  HUGHES  et  at     (No.  0030.) 

(Supreme  Court  of  South  Oarolina.    March  18, 

1916.) 

1.  Deeds  ^=:»129— Estates  Gbeated. 

A  deed  whereby  J.  conveys  land  to  G.  to 
have  and  to  bold  for  his  uses  and  benefit  and 
for  the  maintenance  and  support  of  his  children 
during  his  life,  and  conveys  It  to  the  children 
of  G.  to  have  and  to  hold  to  themselves,  their 
heirs  and  assigns.  Immediately  after  G.'s  death, 
is  one  to  G.  for  life  for  his  own  uses  and  in 
trust  for  the  maintenance  and  support  of  his 
children,  with  remainder  in  fee  to  his  children. 

[Ed.  Note.— For  other  cases,  see  Deeds*  Gent 
Dig.  t  172 ;   Dec.  Dig.  «s»129.] 

2.  TBT7ST8  ^=»61'~-Coi«TINOXNT  REVAINDEBS-r< 

EXTINOXnSHMXNT. 

Though  the  remainder,  in  a  deed  to  G.  for 
life  with  remainder  to  his  children,  is  contin- 
gent, he  having  no  children  at  the  time,  it  can- 
not be  destroyed  by  G.,  before  having  any  chil- 
dren, reconveying  to  J.,  his  grantor,  and  J.  con- 
veying to  G.  alone;  G.'s  life  estate  not  having 
been  absolute,  but  the  conveyance  having  been 
for  his  uses  and  benefit  and  for  the  maintenance 
and  support  of  his  children  during  his  life*  there- 
by giving  him  a  trust  estate  for  life  for  the 
benefit  of  the  children,  which  he  could  not  con- 
vey. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  U  83-87;-  Dec.  Dig.  «s»61.] 


3.  Trusts  ^=»9— Cbeation  —  Existence   of 
Cestui  Que  Tbust. 

It  is  not  necessary  to  creation  of  a  trust 
estate  that  the  cestui  que  trust  be  in  existence 
at  the  time. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent. 
Dig.  II  6,  7;   Dec.  Dig.  <S=s>9.] 

4.  Trusts  ^=s>61— Destbuotion  bt  TsustEE. 

A  trustee  cannot,  by  his  own  act,  defeat  or 
destroy  his  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §S  83-87;   Dec.  Dig.  ^=>ei.^ 

5.  Trusts  ^=9356~Pubchabb  from  Trustee. 

Purchasers  of  a  trust  estate  with  knowledge 
of  the  trust  take  it  incumbered  therewith. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §§  529-538;    Dec.  Dig.  «»356.] 
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6.    RbICAINDEBS    ^S>4— VALIDITT  •— ExifflENCB 

OF  Kemaindeumen. 

A  deed  to  one  for  life,  with  remainder  to 
his  children,  is  not  void  as  to  the  remainder  be- 
cause he  has  no  children  at  the  time;  after-bom 
children  being  necessarily  intended. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  §  2;    Dec  Dig.  <@=s>4.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County;  T.  S.  Sease,  Judge. 

Action  by  Wilbelmina  S.  Folk  against  Lot- 
tie Hughes  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeaL    Reversed. 

Carter  &  Carter  and  E.  H.  Henderson,  all 
of  Bamberg,  for  appellants.  Mayfield  &  Free, 
of  Bamberg,  for  respondent. 

HYDRICK,  J.  This  is  an  action  to  fore- 
close a  mortgage,  given  to  C.  Ehrhardt  & 
Sons  by  G.  W.  Hughes,  and  now  owned  by 
plaintiff.  The  children  of  the  mortgagor 
claim  title  to  the  mortgaged  property,  con- 
tending that  their  father  had  only  a  life  es- 
tate therein,  with  remainder  in  fee  to  them. 
On  September  22,  1890,  J.  W.  Hughes  con- 
veyed the  land  to  his  son,  6.  W.  Hughes,  by 
deed  which  reads: 

"Know  all  men  by  these  presents,  that  I,  J. 
W.  Hughes  of  the  county  of  BamwcJl  and  state 
aforesaid,  for  and  in  consideration  of  the  sum 
of  twenty  dollars  to  me  in  hand  paid  by  G.  W. 
Hughes  of  the  county  and  state  aforesaid  (the 
receipt  whereof  is  hereby  acknowledged)  do 
grant,  bargain,  sell  and  release  unto  the  said 
G.  W.  Hughes  all  that  plantation.    ♦    ♦    ♦ 

"To  have  and  to  hold  the  said  described  tract 
of  land  with  all  privileges  and  appurtenances 
thereof  to  the  said  G.  W.  Hughes  for  his  uses 
and  benefits,  and  for  the  maintenance  and  sup- 
port of  the  children  of  the  said  G.  W.  Hughes 
during  the  term  of  his  natural  life.  And  I,  the 
said  J.  W.  Hughes  for  and  in  consideration  of 
the  love  and  affection  I  have  for  the  lawful 
children  of  the  said  G.  W.  Hughes,  do  hereby 
grant,  release  and  convey  unto  the  lawful  chil- 
dren of  the  said  G.  W.  Hughes  all  the  above 
described  tract  of  land. 

"To  have  and  to  hold  the  same  immediately 
after  the  death  of  the  said  G.  W.  Hughes. 

"Together  with  all  the  rights  and  appurte- 
nances thereto  belongincr. 

"To  have  and  to  hold  all  and  singular  the 
said  premises  unto  the  children  of  the  said  G. 
W.  Hughes,  their  heirs  and  assigns  forever. 
And  I  do  hereby  warrant  said  premises  unto 
said  children  their  heirs  and  assigns  forever 
against  myself  and  my  heirs,  executors  and  ad- 
ministrators or  any  person  or  persons  lawful- 
ly claiming  or  to  claim  the  same  or  any  part 
thereof." 

On  November  10,  1892,  G.  W.  Hughes  re- 
conveyed  it  to  his  father  by  deed  as  follows: 

"Know  all  men  by  these  presents  that  where- 
as on  the  22nd  day  of  September,  1890,  J.  W. 
Hughes  did  make  unto  me  a  deed  of  conveyance, 
whereby  he  purported  to  convejr  unto  G.  W. 
Hughes  a  certain  tract  of  land,  in  said  county 
and  state,  the  same  hereinafter  described  and 
containing  seven  hundred  and  sixty-three  acres, 
and  for  the  consideration  therein  expressed  of 
the  sum  of  twenty  dollars,  the  same  being 
agreed  under  certain  family  arrangements  rest- 
ing on  a  contingency,  which  did  not  and  now 
cannot  arise.  Therefore,  know  all  men  by  these 
presents  that  I  the  said  G.  W.  Hughes,  for  and 
m  consideration  of  the  like  sum  of  twenty  dol- 
lars  to   me   in   band   paid   by   the  said   J.   W. 


Hughes  (the  receipt  whereof  I  do  hereby  ac- 
knowledge) have  granted.  ♦  ♦  ♦  To  have  and 
to  hold  the  same  unto  him  the  said  J.  W. 
Hughes,  his  heirs  and  assigns  forever. 

"Together  with  all  and  singular  the  rights  ti- 
tles, hereditaments,  and  appurtenances  to  the 
same  in  anywise  appertaining  or  beloninnf. 

"And  I  do  hereby  warrant  and  defend  the  said 
premises  with  the  said  J.  W.  Hughes,  his  hdia 
and  assigns  from  and  against  the  claims  of  my- 
self and  my  heirs  and  assigns  and  all  and  every 
person  whomsoever  lawfully  claiming  or  to 
claim  the  same  or  any  part  or  parcel  thereof 

On  April  15,  1899,  J.  W.  Hughes  convey- 
ed it  back  to  G.  W.  Hughes,  his  heirs  and 
assigns,  with  full  covenants  of  warranty. 
On  October  22,  1901,  G.  W.  Hughes  execut- 
ed the  mortgage  herein  sought  to  be  fore- 
closed. At  date  of  the  first  deed  to  him,  in 
1890,  G.  W.  Hughes  was  married,  but  had  no 
child,  and  was  still  childless  at  date  of  his 
reconveyance  to  his  father  in  1892.  His 
first  wife  died  March  2,  1894,  having  borne 
him  one  child,  the  defendant,  Robert,  the 
date  of  whose  birth  is  not  stated  in  the  rec- 
ord. The  defendants  Ruth  and  Grace  are  his 
children  by  his  last  wife,  the  defendant  Ix>t- 
tie  Hughes.  He  died  some  time  before  the 
commencement  of  the  action.  The  drcnit 
court  held  that  the  effect  of  the  deeds  above 
recited  was  to  vest  the  fee-simple  title  in 
G.  W.  Hughes,  and  decreed  foreclosure  of  the 
mortgage. 

[1]  Read  In  the  light  of  the  facts  and  the 
rules,  which  require  that  attention  and  effect 
shall  be  given  to  all  its  parts,  and  that  the 
intention  of  the  grantor  so  ascertained  shall 
be  given  effect  unless  it  conflicts  with  Bome 
settled  rule  of  law,  the  deed  of  1890  most 
be  construed  as  conveying  to  G.  W.  Hughes 
the  land  therein  described  for  Ufe,  for  his 
own  uses  and  in  trust  for  the  maintenance 
and  support  of  his  after-born  children,  with 
remainder  in  fee  to  his  after-born  children, 
if  any,  as  purchasers.  Reeder  v.  Spearman, 
6  Rich.  Eq.  88;  HiU  ▼.  Thomas,  11  S.  a 
346;  Mendenhall  v.  Mower,  16  S.  G.  303; 
Mlms  y.  Machlin,  53  S.  0.  6,  30  S.  E.  585; 
Rawls  v.  Johns,  54  S.  0.  394,  32  S.  E.  451; 
Lee  V.  Miles,  56  S.  0.  428,  35  S.  E.  2.  Of 
course,  if  no  children  had  been  bom  to  6. 
W.  Hughes,  the  fee  would  have  reverted,  by 
operation  of  law  to  J.  W.  Hughes. 

[2]  The  remainder  .to  the  children  of  6. 
W.  Hughes  was  contingent  Thereupon  the 
question  arises  whether  his  reconveyance  to 
J.  W.  Hughes,  in  1892,  before  the  birth  of 
a  child,  destroyed  the  precedent  life  estate 
in  him,  which  was  necessary  to  support  sndi 
a  remainder,  and  reverted  the  entire  estate 
in  J.  W.  Hughes — ^by  merger  of  the  life  es- 
tate and  reversion — so  as  to  destroy  the  in- 
tervening contingent  remainder.  It  has  been 
held  that  a  contingent  remainder  may  be  so 
destroyed.  McCreary  v.  Coggeshall,  74  S.  C 
42,  53  S.  E.  978,  7  L.  R.  A.  (N.  S.)  433,  7  Ann. 
Cas.  693.  But  it  is  generally  held  that  mer- 
ger is  not  favored  by  the  courts  of  law  or 
equity,  especially  when  it  would  defeat  the 
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intention  of  tlie  parties.  In  this  case,  while 
it  would  have  defeated  the  original  intention 
of  the  parties  to  the  deed  of  1890,  it  would 
probably  have  carried  out  their  subsequent 
intention,  for  it  is  inferable  from  the  sev- 
eral deeds,  under,  the  circumstances  that  they 
were  executed  for  the  purpose  of  destroying 
the  remainder  and  vesting  the  fee-simple  title 
in  G.  W.  Hughes.  But  we  need  not  Inquire 
into  the  Intention  of  the  parties,  nor  what 
would  have  been  the  effect  of  the  deeds  of 
1882  and  1899,  if  the  deed  of  1890  had  given 
G.  W.  Hughes  an  absolute  estate  for  life,  be- 
cause the  character  of  his  life  estate  renders 
such  inquiries  unnecessary.  The  life  estate 
given  him  was  not  absolute  but,  by  the  terms 
of  the  deed,  it  was  given  to  him  '*for  his 
uses  and  benefits  and  for  the  maintenance 
and  support  of  the  children  of  the  sadd  O. 
W,  Hughes  during  the  term  of  Ms  natural 
life!*  It  was  therefore  partially  in  trust  for 
the  benefit  of  his  after-bom  children.  In 
Hunter  v.  Hunter,  58  S.  0.  382,  36  S.  E.  734, 
79  Am.  St  Rep.  845,  a  devise  to  the  testator's 
widow,  **for  and  during  her  lifetime,  to  sup- 
port herself  and  my  children  and  to  educate 
my  children,*'  was  construed  to  give  the  wid- 
ow a  trust  estate  for  life  for  the  benefit  of 
the  children,  and  it  was  held  that  the  widow 
had  no  power  to  sell  even  her  life  estate; 
no  such  power  having  been  given  her  in  the 
wUL 

[3]  It  is  not  necessary  to  the  creation  of  a 
trust  estate  that  the  cestui  que  trust  should 
be  in  existence  at  the  time  of  its  creation. 
1  Perry  on  Trusts,  \  66;  Tiffany  &  Bullard 
on  Trusts,  3;  Carson  v.  Carson,  1  Winst 
(60  N.  C.)  24;  Ashurst  v.  Given,  5  Watts 
&  8.  (Pa.)  329.  In  the  case  last  cited,  a  de- 
TiBe  to  a  father  in  trust  for  his  children  at 
the  time  of  his  death  was  held  to  be  good, 
although  the  father  had  no  children  at  the 
time  of  the  vesting  of  the  estate  in  him  as 
trostee. 

[4,6]  A  trustee  will  not  be  allowed  by  his 
own  act  to  defeat  or  destroy  his  trust,  and 
tbose  who  deal  with  him  in  respect  of  the 
trust  estate,  with  knowledge  of  the  trust,  are 
bound  by  the  terms  of  the  trust,  and  if  they 
purchase  the  trust  estate,  they  take  it  in- 
combered  with  the  trust.  1  Perry  on  Trusts, 
S9  217,  334.  It  follows  that  the  deeds  of 
18^  and  1899  did  not  affect  the  remainder 
created  by  the  deed  of  1890,  for,  of  course, 
both  the  grantor  and  grantee  therein  knew 
of  the  trust  created  by  the  deed  of  1890. 

[6]  The  cases  cited  and  relied  upon  by  re- 
si>ondent,  to  the  effect  that  a  deed  is  inter 
vivos  and  must  take  effect  in  prsesentl,  and 
liolding,  therefore,  that  a  deed  to  the  chil- 
dren of  another,  in  the  absence  of  language 
from  which  a  different  intention  may  be  in- 
ferred (as  in  Mellichamp  v.  Mellichamp,  28 
S.  C.  125,  5  S.  E.  333),  includes  only  children 
In  being  at  the  time  of  execution  thereof,  are 
not  applicable.    In  each  of  the  cases  cited,  the 


deed  was  directly  to  the  children,  and  some 
children  were  in  being  at  the  date  of  the 
deed,  and  some  were  bom  afterwards,  while 
in  this  case  the  deed  created  a  precedent 
life  estate,  with  remainder  to  the  children 
of  the  life  tenant,  and,  at  date  of  the  deed, 
the  life  tenant  had  no  children;  hence  the 
parties  must  necessarily  have  intended  after- 
bom  children;  for  otherwise  that  part  of 
the  deed  which  provides  for  the  children 
could  be  given  no  effect  at  all. 
Judgment  reversed. 

GARY,  C.  J.,  and  WATTS,  ERASER,  and 
GAGE,  JJ.,  concur. 


aOO  S.  C.  200) 

McKINLEX  MUSIC  CO.  v.  GLYMPH. 

(No.  9028.) 

(Supreme  Court  of  South  Carolina.    March  13, 

1915.) 

1.  Appeal  and  Bbbob  ^=:»271— Reservation 
OF  Grounds  of  Review— EhccspnoNa 
Where  defendant  neither  excepted  to  a 
magistrate's  judgment  in  his  favor,  nor  to  an 
order  of  the  circuit  conrt  granting  a  new  trial, 
the  question  whether  the  circuit  court  should 
not  have  rendered  judgment  absolutely  for  de- 
fendant was  not  open  to  consideration  on  plain- 
tiff's appeal  to  the  Supreme  Court. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  1440-1442,  1572;  l}^ 
Dig.  «=»271.] 

%  Justices  of  the  Peace  ^=^190— AppeaI/^ 
Ordering  New  Trial. 

Gn  an  appeal  by  plaintiff  from  a  magis- 
trate's court,  the  circuit  court  did  not  err  in 
granting  a  new  trial  on  the  ground  that  the  tes- 
timony for  defendant  was  not  "fully  taken 
down, '  instead  of  directing  a  further  or  amend- 
ed return  under  Code  Civ.  Proc  1912,  §  403, 
providing,  relative  to  such  appeals,  that  if  the 
return  be  defective,  the  appellate  court  may  di- 
rect a  further  or  amended  return  as  often  as 
may  be  necessary;  as  an  amended  or  further 
return  would  not  have  supplied  testimony  not 
"taken  down.** 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  734;  Dec.  Dig.  <&=>190.] 

8.  Appeal  and  Error  ^=»271— Reservation 
of  Grounds  of  Review— Exceptions. 
Where,  in  an  action  commenced  in  a  mag- 
istrate's court  on  a  written  contract,  defendant 
admitted,  and  the  magistrate  found,  that  de- 
fendant executed  the  contract,  and  defendant 
made  no  exception  with  respect  thereto  in  the 
circuit  court  or  in  the  Supreme  Court,  it  would 
be  assumed  that  the  execution  of  the  contract 
by  both  parties  was  not  an  issue  below  as 
against  defendant's  contention  that  there  was 
no  testimony  to  show  that  plaintiff  ever  signed 
the  contract 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1440-1442,  1572;  Dec. 
Dig.  «=»271.1 

4.  Sales  <@s=>38  —  Validity  of  Contract  — 

False  Kephesentations. 

Where  a  party,  in  executing  a  contract  for 
the  purchase  of  goods,  relied  on  the  deceptive 
representations  of  the  seller's  agent,  leading 
him  to  believe  that  he  alone  was  to  sell  such 
goods  in  his  town,  it  did  not  matter  that  the 
contract  stipulated  the  contrary,  as  the  recitals 
of  a  contract  fall  to  the  ground  when  the  party 
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who  drew  it  Intended  and  need  words  to  deceive 
the  other  party  about  its  contents. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  ii  65-77,  85 ;  Dec  Dig.  «=»3aj 

5.  JUS^CES  OP  THE  PEAOB  ^=:»190— APPBAIt- 

Obdebino  New  Tbial. 

On  appeal  from  a  magistrate's  court, 
where,  on  the  record  as  presented,  the  circuit 
court  was  unwUllng  to  render  a  final  judgment 
for  either  party,  it  was  a  just  exercise  of  its 
power  to  order  the  case  retried. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  734;  Dec  Dig.  ^=:»100.) 

Appeal  from  Common  Pleas  Circnit  Court 
of  Union  County ;  Tho.  S.  Sease,  Judge. 

Action  by  the  McKlnley  Music  Company 
against  W.  N.  Glymph,  trading  and  doing 
business  as  Glymph's  Pharmacy.  From  an 
order  of  the  circuit  court  on  appeal  from  a 
magistrate's  <*ourt  granting  a  new  trial, 
plaintiff  appeals.    Affirmed. 

John  K.  Hamblin,  of  Union,  for  appellant 
Young  &  Beaty,  of  Union,  for  respondent 

GAGE,  J.  The  plaintiff  sued  defendant  In 
a  magistrate's  court  to  recover  $61.39.  The 
suit  Is  upon  a  long  written  instrument  dated 
September  20,  1912,  and  purporting  to  have 
been  signed  by  both  parties  to  this  action. 
The  thing  for  which  defendant  is  alleged  to 
have  agreed  to  pay  $61.39  is  a  "McKlnley  Edi- 
tion outfit" ;  but  of  what  that  consists  It  is 
hard  to  understand  from  the  testimony.  The 
magistrate  found  for  defendant  The  plain- 
tiff appealed  to  the  dreult  court  That  court 
ordered  a  new  trlaL  The  plaintiff  appeals 
here  from  that  order. 

The  circuit  court's  order  was  made  upon 
two  grounds:  (1)  Because  the  testimony  for 
.  defendant  was  not  "fully  taken  down";  (2) 
"and  for  other  reasons.** 

There  are  six  exceptions,  but  by  appellant's 
own  admission,  only  two  Issues,  and  they 
are:  (1)  By  section  403  of  the  Code  of  Proce- 
dure the  court  ought  at  most  only  to  have  di- 
rected a  further  or  amended  return,  so  as  to 
show  defendant's  testimony;  (2)  the  whole 
testimony  warrants  only  one  conclusion,  and 
that  is  title  plaintiff  is  entitled  to  Judgment 
against  the  defendant  for  the  sum  claimed. 

[1  ]  The  defendant  has  not  excepted  to  the 
order  of  the  circuit  court;  nor  did  he  except 
to  the  magistrate's  Judgment  We  may  not 
therefore  consider  if  that  order  should,  under 
the  testimony,  have  been  a  Judgment  abso- 
lutely for  the  defendant  The  respondent  has 
argued  for  so  much. 

[2]  The  plaintifTs  exceptions  therefore  need 
only  be  considered.  They  cannot  be  sus- 
tained. 

(1)  An  amended  or  further  return  by  the 
magistrate  would  not  have  been  effective  to 
supply  testimony  which  had  not  been  "taken 
down."  A  new  trial  was  ordered,  amongst 
other  things,  to  have  that  testimony  taken 
down  by  the  magistrate;  and  that  though 
the    defendant    had    the    Judgment    below. 


There  must  be  a  trial  de  novo  to  have  the 
defendant's  testimony  taken  down. 

[S,4]  (2)  A  consideration  of  all  the  testi- 
mony does  not  warrant  the  sole  condualon  of 
a  Judgment  for  the  plaintiff.  The  suit  was 
upon  a  reciprocal  and  special  contract  The 
respondents  contend  here  that  there  la  no 
testimony  tending  to  show  plaintiff  ever  sign- 
ed the  contract  That  is  true.  But  the  an* 
swer  of  defendant  is  an  admission  of  the 
execution  of  the  contract,  and  the  magistrate 
found  that  "defendant  admitted  the  execution 
of  the  contract"  The  respondent  made  no 
exception  thereto  on  circuit  or  here;  and  it 
must  be  assumed  that  the  execution  of  the 
contract  by  both  parties  was  not  an  issue 
below.  But  it  was  further  contended  by  the 
defendant  that  the  salesman,  Max  Bloom,  had 
it  in  his  heart  and  used  words  to  deceive  de- 
fendant into  believing  that  the  defendant 
alone  was  to  sell  the  "McEHnley  Edition  out- 
fit" in  the  town  of  Union,  and  that  defmdant 
was  deceived  to  believe  it  If  that  be  so,  it 
matters  littie  that  the  contract  in  its  f ourtb 
paragraph,  stipulated  exactly  the  contrary* 
The  recitals  of  a  contract  fall  to  the  ground 
when  the  party  who  drew  it  had  the  intent 
and  used  the  words  to  deceive  the  other  par- 
ty about  the  contents  of  the  written  contract, 
and  the  other  party  to  it  relied  upon  the  de- 
ceptive utterance.  There  was  some  testi- 
mony tending  to  support  the  def^idantTs  con- 
tention; and,  if  there  be  any,  we  may  not 
ignore  that  contention. 

[6]  The  circuit  court  also  granted  the  order 
for  ''other  reasons"  not  specified.  The  court 
was  manifestiy  not  satisfied  to  render  a  final 
judgment  for  either  party  upon  the  testimony 
which  was  before  the  court  The  testimony 
as  presented  here  is  far  from  satisfactory. 
If  the  circuit  court  was  unwilling  to  render 
a  final  Judgment  on  the  record  as  presented 
to  the  court,  it  was  a  Just  exercise  of  its  pow- 
er to  order  the  case  retried. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

GARY,  C.  X,  and  HYDBICB:.  WATTS, 
and  FEASEB,  JJ*,  concur. 


(100  S.  C.  1S7) 

ASHE  ▼.  SOUTHBBN  RT.  00.    (No.  9028.) 

(Supreme  Court  of  South  Carolina.    March  13, 

1915.) 

Pleading  ^ss9— I^lkadino  MATTBaa  of  Eti- 

DBNCB— LiEOAL  CONCLUSION  THEBBFBOIC. 

In  an  action  for  a  carrier's  alleged  willful 
wrong  in  ejecting  plaintiff,  an  answer,  alleging 
that  plaintiff  boaroed  the  wrong  train  and  facts 
showing  the  reason  .why  its  agent  could  not 
supply  tickets,  was  not  objectionable  as  nlead- 
ing  matters  oi  evidence  without  any  legal  con- 
clusion therefrom. 

TEd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig,  t  29 ;    Dec.  Dig.  ^s»9.] 

Appeal  from  Common  Pleas  Circnit  Court 
of  Lancaster  County;  0.  li.  ^flrd.  Special 
Judge. 
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Action  by  W.  N.  Ashe  against  tbe  Sonth- 
^m  Railway  Company.  From  an  order  over- 
ruling a  demurrer  to  the  second  defense  of 
tlie  answer,  plaintiff  appeals.    Affirmed. 

The  pleadings  and  exceptions  were  as  fol- 
lows: 

The  complaint  of  the  plaintiff  herein  would 
respectfully  show  to  the  court: 

(1)  That  the  defendantr  Southern  Railway 
0>mpany,  now  is,  and  was,  at  the  times  here- 
inafter stated,  a  corporation  created  and  exist- 
ing under  the  laws  of  the  state  of  Virginia,  and 
as  such  is  a  common  carrier  of  freight  and  pas- 
sengers, in  said  state  and  county,  having  a  rail- 
road system  in  said  county,  and  throughout 
South  Carolina. 

(2)  That  on  or  about  February  4,  19X3,  the 
-defendant  ran  a  passenger  tram  from  Rock 
Hill,  S.  C.,  to  Columbia,  o.  C^  said  train  being 
the  regular  passenger  train  of  the  defendant, 
but  on  said  date  saxd  train  had  a  reduced  pas- 
senger rate,  or  excursion  rate  for  a  round  trip 
ticket  between  said  points,  also  all  other  points 
on  said  road  to  Columbia,  S.  C,  and  return. 

(3)  That  said  reduced  rates  or  round  trip  tick- 
ets was  advertised  by  posters,  circulars.  In  the 
newspapers,  and  in  other  ways  and  methods 
usually  employed  by  the  defendant  to  advertise 
its  special  trams,  and  excursion  rates  and  trains. 

(4)  That  the  plaintifiC  about  an  hour  previous 
to  the  arrival  of  said  train,  according  to  its 
schedule  time,  went  to  the  station  at  Rock  Hill, 
S.  C,  a  regular  passenger  station  of  the  defend- 
ant, and  there  made  oiue  and  proper  effort  to 
secure  a  round  trip  ticket  or  proper  ^cket  to 
Ck>lumbia,  S.  C,  and  return  to  Rock  Hill,  &. 
G. ;  but  there  was  no  ticket  agent,  or  other  of- 
ficial of  the  defendant,  at  said  station  from 
whom  this  plaintiff  could  secure  a  proper  ticket, 
or  any  ticket  at  all. 

(5)  Tliat,  upon  the  arrival  of  the  said  train, 
the  plaintiff  stated  to  the  conductor  theseof  his 
inability  to  secure  a  tidcet,  and  the  said  Conduc- 
tor immediately  ordered  said  train  to  start, 
whereupon  the  plaintiff  boarded  the  said  train 
and  then  tendered  to  the  defendant  its  agents  and 
servants  the  proper  and  correct  fare  for  a  round 
trip  or  excursion  ticket  from  Rock  Hill,  S.  C. 
to  Columbia,  S.  C,  and  return,  as  advertised 
by  said  defendant. 

(6)  That  defendant  refused  to  accept  the 
money  or  fare  thus  tendered  by  the  plaintiff, 
and  after  leaving  the  station  of  Cheste^  S.  C, 
the  agents  of  the  defendant  ejected  and  expel- 
led the  plaintiff  from  said  train. 

(7)  That  plaintiff  was  ejected  from  said  train 
in  the  presence  of  the  passengers,  and  others, 
juid  in  consequence  was  humihated,  delayed  in 
his  travel,  insulted  by  the  conductor  or  other 
agents,  abused,  and  otherwise  damaged  $3,000. 

(8)  That  the  defendant,  its  agents  ana  serv- 
ants, acted  willfuUy,  wantonly,  recklessly,  and 
nogligently  in  ejecting  and  expelling  the  plain- 
tm  from  said  train. 

Wherefore  the  plaintiff  demands  judgment  for 
^,000. 

Answer. 

The  defendant  above  named,  by  way  of 
amendment  to  its  former  answer  herein,  fur- 
ther answering  the  complaint  herein,  alleges, 
for  a  second  defense: 

(1)  That,  at  or  about  the  time  stated  in  the 
<:omplaint,  the  defendant  had  on  sale  at  its  sta- 
tion at  Rock  Hill,  S.  C,  special  excursion  tick- 
•ets,  which  were  sold  at  a  greatly  reduced  rate 
of  fare  on  account  of  the  National  Corn  Exkk>- 
sition  then  bein|[  held  in  the  city  of  Columbia, 
S.  C,  which  saia  excursion  tickets  were  coupon 
tickets,  one  of  which  was  for  the  going  trip,  and 
the  other  for  the  return  trip,  and,  in  connection 
with  the  sale  of  said  tickets,  the  defendant  then 
sold  an  admission  coupon  to  said  National  Corn 
Bxposition,  which  was  of  the  value  of  50  cents, 
being  the  amount  required  to  be  paid  for  admis^ 
mUm  there  into. 


(2)  That  at  the  same  time,  the  defendant  was 
operating  in  the  morning  two  trains  passing 
through  the  said  town  of^Rock  Hill,  S.  C,  to 
the  said  city  of  Columbia,  S.  C,  one  of  said 
trains  being  No.  31.  which  was  due  to  arrive  at 
the  said  station  of  Rock  Hill  at  a  verjr  early 
hour  in  the  morning,  and  which  said  train  was 
a  through  passenger  train  from  the  dty  of 
Wasbii^ton,  D.  C,  to  the  dty  of  Jacksonville, 
Fla.  Aat  the  other  train  mentioned  was  a 
local  train  running  from  the  city  of  Charlotte, 
N.  C,  to  the  dty  of  Columbia,  S.  C,  which  was 
run  specially  for  the  purpose  of  handling  and 
caring  for  the  local  travel  between  said  ci^  of 
Charlotte,  N.  C.  and  the  dty  of  Columbia,  S.  C. 

(3)  That,  on  the  morning  of  the  4th  of  Feb- 
ruary, 1913,  an  unusual  and  unprecedented 
number  of  passengers  presented  themsdves  at 
defendant's  station  at  Rock  Hill»  S.  C,  who  de- 
sired to  purchase  said  coupon  excursion  tickets 
for  the  purpose  of  attending  the  National  Corn 
Exposition  at  Columbia,  S.  C.  That  it  required 
a  longer  time  to  prepare  and  sell  such  coupon 
excursion  tickets  with  the  admission  coupon, 
than  it  did  to  sdl  straight,  full-fare  tickets,  and, 
owing  to  the  very  large  number  of  persons  de- 
dring  to  purchase  said  coupon  excursion  tick- 
ets, the  defendant's  agent  was  not  able  to  pre- 
pare and  sell  such  excursion  coupon  tickets  to 
all  the  passengers  who  applied  for  the  same  be- 
fore the  arrival  of  tram  No.  31.  being  the 
through  train  above  mentioned ;  and  the  failure 
of  plaintiff  to  procure  an  excursion  ticket  and 
admission  ticket  was  due  entirely  and  solely  to 
the  causes  above  mentioned,  and  not  to  any' neg- 
ligence, willfulness,  wantonness,  or  recklessness 
upon  tne  part  of  this  defendant,  or  any-  of  its 
agents  and  servants. 

(4)  That,  as  this  defendant  is  informed  and 
believes,  the  plaintiff,  instead  of  waiting  for  the 
local  train,  went  on  board  defendant's  said 
through  train  No.  31  without  having  purchased 
dther  an  ezcurdon  coupon  ticket,  or  a  full-fare 
ticket,  entitling  him  to  ride  thereon,  and,  upon 
request  being  made  for  transportation  between 
Rock  Hill,  S.  C,  and  Columbia,  S.  C,  the  plain- 
tiff tendered  the  defendant's  agent  or  ticket  col- 
lector on  said  train,  and  offered  to  pay  to  him 
for  transportation  only  the  price  of  one  of  said 
excurdon  tickets,  and  thereupon  it  was  explain- 
ed that  defendant's  agent  or  ticket  auditor  had 
no  power  or  authority  to  accept  for  such  trans- 
portation of  plaintiff  the  amount  so  tendered, 
and  requested  plaintiff  to  pay  the  full  fare,  and 
assured  him  that  the  difference  would  be  refund- 
ed to  him  upon  application;  but  the  plaintiff 
dedined  and  refused  to  pay  the  full  and  legal 
rate  of  fare  for  transportation  as  a  passenger 
from  Rock  Hill,  S.  C.  to  Columbia,  S.  C,  and 
thereby,  as  the  defendant  is  informed  and  be- 
lieves, became  a  trespasser  upon  defendant's 
said  train. 

(5)  That  upon  the  plaintiff's  continued  refusal 
to  pay  the  usual  full,  legal  rate  of  fare  for 
transportation  from  Rock  Bill,  S.  C,  to  Colum- 
bia, S.  C,  and  after  having  failed  to  present 
any  kind  of  ticket  entitiing  nim  to  transporta- 
tion upon  said  train,  the  defendant's  agent  and 
conductor  ejected  the  plaintiff  from  said  train 
a  short  distance  south  of  Chester,  S.  C,  as  it 
was  his  duty  to  do  in  the  circumstances,  and  be- 
cause the  plaintiff  refused  to  leave  the  said 
train  at  the  station  of  Chester,  and  because  of 
the  further  fact  that  plaintiff  was  a  trespasser 
thereon;  and  in  ejecting  the  plaintiff  the  de- 
fendant's servants  and  agents  did  not  use  any 
harsh,  rude,  or  improper  means  to  eject  the 
plaintiff,  but  did  so  m  a  courteous  manner,  and 
solely  for  the  reason  that  be  declined  to  pay  the  ' 
usual,  legal  fare  demanded,  and  because  of  the  ~ 
fact  that  the  plaintiff  was  a  trespasser  upon 
said  train,  and  defendant  denies  that  in  so  eject- 
ing the  plaintiff  it  was  guilty  of  malidousness, 
wantonness,  or  recklessness,  or  other  improper 
treatment  of  the  plaintiff. 

Wherefore,  the  defendant  prays  that  the  com- 
plaint herein  be  dismissed,  with  costs. 
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The  plaintiff  herein  demurs  to  the  second  de- 
fense of  the  defendant,  alleged  in  the  amended 
answer  hereof,  uj^on  the  following  grounds: 

(1)  That  the  said  defense  does  not  allege  that 
an  ample  opportunity,  or  any  opportunity,  was 
given  the  plaintiff  to  purchase  a  ticket,  excur- 
sion, or  other  ticket 

(2)  That  the  defense  fails  to  allege  that  the 
plaintiff  was  negligent,  or  at  fault  in  that  the 
plaintiff  did  not  purchase  a  ticket 

(3)  That  the  defense  fails  to  allege  that  the 
plaintiff  did  not  have  a  legal  rif  ht  to  l)oard  said 
train,  and  be  given  transportation  to  Columbia, 
S.  G. 

(4)  That  the  defense  fails  to  allege  a  valid 
reason  for  ejecting  the  plaintiff,  or  to  allege  a 
valid  refusal  to  transport  the  plaintiff  to  Colum- 
bia S.  C. 

(6)  That  the  defense  fails  to  allege  a  valid 
refusal  of  the  tender  of  said  excursion  ticket 
fare  by  the  plaintiff. 

Exceptions  and  Grounds  of  Appeal. 

(1)  That  the  court  erred  in  refusing  to  sus- 
tain the  demurrer,  in  that  the  second  defense 
failed  to  state  a  defense. 

(2)  That  the  court  erred  in  failing  to  sustain 
the  demurrer,  in  that  the  defense  did  not  allege 
that  an  ample  opportunity,  or  any  opportunity, 
was  given  the  plaintiff  to  purchase  a  ticket,  ex- 
cursion, Or  other  ticket,  and  in  the  absence  of 
such  an  allegation  the  answer  failed  to  allege 
a  defense. 

(3)  That  the  court  erred  in  failing  to  sustain 
the  demurrer,  in  that  the  defense  uiled  to  al- 
lege that  the  plaintiff  was  negUeent,  or  at  fault, 
in  the  failure  to  purchase  or  provide  himself 
with  a  proper  ticket. 

(4)  That  the  court  erred  in  overruling  the  de- 
murrer^  in  that  the  answer  failed  to  allege  that 
the  plamtiff  did  not  have  a  legal  right  to  board 
said  train,  and  be  given  transportation  to  Col- 
umbia, S.  C. 

(5)  That  the  court  erred  In  overruling  the 
demurrer,  in  that  the  defense  failed  to  allege  a 
valid  reason  for  ejecting  the  plaintiff,  or  to  al- 
lege a  valid  refusal  to  transport  the  plaintiff 
on  said  cars. 

(6)  That  the  court  erred  in  overruling  the  de- 
murrer, in  that  the  defense  did  not  allege  a 
valid  excuse  for  refusing  the  tender  of  fare 
made  by  the  plaintiff  and  set  forth  in  said  de- 
fense. 

(7)  That  the  court  erred  in  overruling  said  de- 
murrer, as  it  affirmatively  appeared  from  the  de- 
fense set  forth  in  the  defense  that  the  defend- 
ant was  at  fault  in  failing  to  provide  a  reason- 
able opportunity  whereby  plaintiff  could  have 
procured  a  ticket  and,  in  consequence  of  such 
failure,  the  plaintiff  could  not  be  ejected,  since 
it  is  alleged  the  plaintiff  tendered  a  proper  tick- 
et fare. 

Dunlap,  Dnnlap  &  HoUIb  and  J.  Harry 
Foster,  all  of  Rock  Hill,  for  appellant  B.  U 
Abney,  of  Columbia,  and  McDonald  &  Mc- 
Donald, of  Winnsboro,  for  respondent 

GAGE,  J.  The  appeal  Is  from  an  order  of 
the  circuit  court,  overruling  a  demurrer  by 
the  plaintiff  to  the  second  defense  of  the  an- 
swer. It  is  a  matter  of  sore  regret  that  so 
much  consideration  seemingly  must  be  given 
,to  procedure,  the  mere  reconnoiterlng  for  a 
real  contest,  but  no  contest,  about  the  real 
difference  of  the  partiea  Let  the  pleadings 
and  exceptions  be  reported.  The  demurrer 
was  overruled  by  a  pro  forma  order. 

There  are  five  stated  grounds  of  demurrer, 
and  there  are  seven  stated  exceptions  to  the 


order.    These  specific  alleged  reasons  for  the 
demurrer  and  for  the  exceptions  will  not  be 
considered  in  detail  and  eo  nomine,  but  only 
the  essential  issue  necessary  to  be  decided 
now.     A  majority  of  both  the  grounds  and 
the  exceptions  charge  a  failure  of  the  answer 
to  allege  conclusions  of  law,  rather  than  to 
allege  those  facte  ftom  which  such  condn- 
sions  are  Inferable.    The  complaint  states  a 
bald  case  of  willful  wrong.    Ite  allegatlona 
refer  exclusively  to  a  train  designated  in  tbe 
answer  as  No.  31.     It  gives  no  account  of  a 
following  local  train  which  is  referred  to  by 
the  answer.    It  makes  out  that  No.  31  was 
"the  regular  passenger  train*';    that  Na  31 
was  "ite  special  train"  advertised  by  posters 
to  run  at  reduced  rates  on  a  round  trip, 
but  on  an  occasion  not  named  by  the  com- 
plaint;  that  no  agent  was  at  the  Rock  HiU 
office  to  sell  the  special  tlckete  for  the  train 
No.  31  so  posted  to  run,  or  any  ticket  at  all; 
that  plaintiff  boarded  No.  31,  and  tendered 
the  conductor  the  advertised  fare  for  such  a 
round  trip  and  reduced  fare  ticket ;   and  that 
the  conductor  refused  the  money,  insulted 
and  abused  the  plaintiff,  and  put  him  off  the 
train  at  Chester,  to  which  t>oint  he  had  im- 
pliedly ridden  from  Rock  Hill.    Upon  such  a 
case,  if  proven,  the  plaintiff  asks  $3,000  for 
damages.    The  answer  in  brief,  and  by  nec- 
essary  inference,  alleges  that  the  occasion 
for  the  reduced  rates  was  a  "National  Com 
Exposition"  at  Columbia,  the  fee  to  enter 
which  was  60  cente  collected  by  tbe  carrier 
for  the  exposition  as  a  part  of  the  price  of 
the  round  trip  ticket;    that  the  defendant 
operated  two  trains  past  Rock  HUl;    that 
the  first,  called  No.  31,  was  a  through  train 
running  from   Washington   to   Jacksonville, 
and  the  following  train  was  the  local  from 
Charlotte  to  Columbia ;  that  on  the  day  nam- 
ed an  unusual  and  unprecedented  number  of 
passengers  applied  for  these  exposition  tlck- 
ete at  Rock  Hill,  and  defendant  was  not  able 
to  make  out  tickete  for  all  the  applicante  In 
the  time  at  ite  disposal,  and  that  was  the 
only  reason  why  a  ticket  was  not  issued  to 
the  plaintiff;   that  plaintiff  did  not  wait  for 
the  following  local  train,  but  got  aboard  No. 
31,  had  no  ticket  of  any  sort,  and  tendered 
money  for  the  price  of  one  of  the  alleged  re- 
turn and  reduced  fare  tickete;   that  defend- 
ant's servante  on  the  train  had  no  authority 
to  issue  any  such  ticket,  and  demanded  the 
regular  fare;    that  plaintiff  refused  to  pay 
the  regular  fare ;   and  that  defendant  gently 
ejected  plaintiff  from  the  train  at  or  near  to 
Chester.    The  action  is  for  willful  misconduct 
of  the  defendant  company. 

The  defendant  is  plainly  entitled  to  show 
the  reason  why  the  plaintiff  could  not  get  a 
ticket  at  Rock  HUl;  and  that  such  failure 
was  not  due  to  the  perversity  of  the  defend- 
ant, but  was  due  to  all  the  circumstences  of 
the  transaction  recited  in  the  answer.  And 
the  defendant  company  is  for  the  same  rea- 
son entitled  to  show  why  the  passenger  was 
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ejected.  The  legal  effect  of  the  things  alleg- 
ed by  complaint  and  answer  need  not  now 
be  adjudged  with  all  the  particularity  sug- 
gested by  the  demurrer.  The  evidence  may 
modify  the  pleadings,  and  present  issues 
somewhat  altered  from  those  made  by  the 
pleadings.  A  Judgment  on  the  issues  made 
by  the  pleadings  might  embarrass  the  court 
which  shall  adjudge  the  issues  to  be  made 
by  the  testimony.  It  will  be  time  enough  to 
declare  the  mutual  rights  of  the  litigants 
when  the  cause  comes  to  trial  on  circuit  It 
is  sufficient  now  to  say  that  the  answer  al- 
leges new  matter  which  may  at  least  miti- 
gate the  damages  claimed,  and  which  may 
explain  to  the  Jury  the  allegation  of  willful 
conduct  made  against  the  defendant. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
FRASESt,  JJ.,  concur. 

dOO  S.  C.  181) 

HUTTO  ▼.  SOUTHERN  RY.  CO.  et  aL 

(No.  9025.) 

(Supreme  Court  of  South  Carolina.    March  12, 

1915.) 

Bailboads  ^s»300  — Fbightbnirg  Hobses  — 
Pebsonal  Injubies— Failubb  to  Give  Sig- 
nals. 

Civ.  Code  1912,  §  8222,  requiring  the  sound- 
ing of  bell  and  whistle  500  yards  from  railroad 
crossing  or  public  places,  was  Intended  for  the 

Srotection  of  persons  using  the  highway  or  pub- 
o  place,  and  did  not  five  a  right  of  action  to 
plaintiff  working  in  a  field  near  by  the  railroad 
track,  and  about  200  yards  from  the  crossing, 
when  injured  by  fright  of  his  horse  by  tiie  pass- 
ing of  a  train  which  had  failed  to  give  the  cross- 
ing signal. 

[Bid.  Note.— For  other  cases,  see  Railroads, 
Gent.  Dig.  H  1241-1244;   Dec  Dig.  «=s>3eO.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  licxington  County;    T.  H.  Spain,  Judge. 

Action  by  Murphy  Hutto  against  the  South- 
ern Railway  Company  and  others.  From 
Judgment  for  plaintiff,  defendants  appeaL 
Beversed. 

Johnstone  ft  Cromer,  of  Newberry,  and 
W.  H.  Sharpe,  of  Lexington,  for  appellanta 
Melton  &.  Sturkie,  of  Columbia,  and  Thur- 
mond, Tlmmerman  &  Callison,  of  Lexington, 
for  respondent 

HTDRIOK,  J.  Plaintiff  was  plowing  in 
bis  field  about  55  feet  from  defendant's  track. 
The  rows  ran  parallel  with  the  track.  Along 
tlie  end  of  the  rows  there  was  a  neighbor- 
liood  road  which  crossed  the  track.  There 
-was  evidence  tending  to  prove  that  the  cross- 
ing was  *'a  traveled  place,"  within  the  mean- 
ing of  the  statute.  Plaintiff  drove  out  into 
tlie  road  and  stopped,  intending  to  quit  work 
for  the  day  and  go  to  his  house,  which  was 
on  tiie  same  side  of  the  railroad,  about  200 
yards  from  the  crossing.  He  had  taken  hold 
at  his  horse*s  bridle  preparatory  to  unhitching 


him  from  the  plow,  when  one  of  defendant's 
trains  ran  by  without  giving  the  statutory 
signals.  The  horse  was  so  frightened  by  the 
noise  of  the  train  that  he  Jumped  and  Jerked 
plaintiff  down  across  the  plow  stock  and  in- 
jured him,  for  which  he  recovered  Judgment 
against  defendant  for  $800. 

The  only  negligence  alleged  as  the  ground 
of  recovery  was  the  failure  to  give  the  sig- 
nals required  by  section  8222  of  the  Civil 
Code,  which  reads: 

"A  bell  of  at  least  thirty  pounds  weight  and 
a  steam  whistle  shall  be  placed  on  each  locomo- 
tive engine,  and  such  bell  shall  be  rung,,  or  such 
whistle  sounded,  h^  the  engineer  or  fireman,  at 
the  distance  of  at  least  five  hundred  yards  from 
the  place  where  the  railroad  crosses  any  public 
highway  or  street  or  traveled  place,  and  be  kept 
ringing  or  whistling  until  the  engine  has  crossed 
such  lughway  or  street  or  traveled  place;  and  if 
such  engine  or  cars  shall  be  at  a  stand-stilL 
within  a  less  distance  than  one  hundred  rods  of 
such  crossing,  such  bell  shall  be  rung,  or  such 
whistle  sounded,  for  at  least  thirty  seconds  be- 
fore such  engine  shall  be  moved;  and  shall  be 
kept  ringing  or  sounding  until  such  engine  shall 
have  crossed  such  public  highway  or  street  or 
traveled  place." 

The  sole  question,  therefore,  is:  Did  de- 
fendant's negligence,  in  failing  to  give  the 
signals  required  by  the  statute  at  such  cross- 
ings, give  plaintiff  a  cause  of  action? 

The  intention  to  be  gathered  from  the  lan- 
guage of  the  statute  is  that  the  signals  were 
required  for  the  protection  of  persons,  who 
may  be  using  a  highway,  street,  or  traveled 
place,  against  the  dangers  incident  to  the 
crossing  thereof  by  engines  and  cars.  This 
is  the  uniform  construction  which  has  been 
given  to  it  by  this  court,  and  the  same  con- 
struction has  been  given  similar  statutes  by 
other  courts  and  by  the  text-writers.  Wil- 
liams V.  RaUroad  Co.,  135  IlL  491,  26  N.  B. 
661,  U  L.  R.  A.  852,  25  Am.  St  Rep.  397, 
where  numerous  authorities  are  cited.  In 
some  of  the  cases  such  statutes  are  given  a 
restricted  construction,  and  it  is  held  that 
the  signals  are  required  to  protect  travelers 
against  actual  collision  with  passing  engines 
or  cars.  In  others,  they  are  given  a  more 
liberal  construction,  and  it  is  held  that  they 
are  intended  also  to  enable  them  to  secure 
their  horses  against  taking  fright  at  passing 
trains.  This  court  has  adopted  the  latter 
view.  Clifford  v.  Railway,  87  S.  C.  325,  69 
S.  B.  513 ;  Spears  v.  Railroad  Co.,  92  S.  C. 
297,  75  S.  B.  498. 

Certainly,  the  stxitute  was  not  intended  for 
the  protection  of  all  persons  who  may  be  on 
or  near  a  railroad  at  any  and  all  places,  for, 
if  it  had  been,  signals  of  approach  would 
have  been  required  all  along  the  railroad,  and 
not  merely  for  the  distance  of  500  yards  be- 
fore reaching  such  crossings,  and  until  the 
engines  or  cars  had  crossed  them.  The  same 
inference  is  to  be  drawn  from  the  provisio::! 
that,  if  engines  or  cars  are  standing  still 
within  100  rods  of  such  crossings,  the  sig- 
nals must  be  given  for  30  seconds  before 


^ssFor  other  cases  see  s«me  topiivand  KB7-NUMBER  In  all  Key-Numbersd  Digests  and  Indexes 
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they  are  moyed,  and  must  be  continued  until 
they  Shan  have  crossed,  which  is  not  re- 
quired when  engines  or  cars  are  standing 
still  at  all  places.  Nor  was  it  intended  for 
the  protection  of  all  persons  who  may  be 
on  a  highway,  street,  or  traveled  place,  which 
is  crossed  by  a  railroad,  without  regard  to 
their  use  thereof,  as  the  same  may  be  affected 
by  the  dangers  incident  to  such  crossings. 
If  it  could  be  extended  to  the  protection  of 
plaintiff,  under  the  circumstances  stated, 
there  would  be  no  reason  why  it  should  not 
be  extended  to  protect  him,  if  he  had  been  at 
the  other  end  of  his  field.  Such  an  enlarge- 
ment of  the  scope  of  the  legislative  intention 
would  not  be  warranted  by  any  fair  and  le- 
gitimate construction  of  the  language  used. 

In  the  Clifford  Case,  which  is  relied  upon 
by  the  respondent,  Miss  Clifford  was  travel- 
ing along  the  highway,  and  was  on  the  cross- 
ing before  she  had  any  warning  of  the  ap- 
proach of  the  train,  and  had  just  cleared  the 
track,  when  the  train  passed,  without  having 
given  any  signal  of  its  approach,  and  missed 
the  hind  wheels  of  her  buggy  only  a  few  inch- 
es. Her  horse  was  so  frightened  that  he 
threw  her  out  and  injured  her.  She  was 
clearly  within  the  danger  against  which  the 
statute  was  intended  to  protect  those  using 
the  highway  with  respect  to  the  crossing 
thereof  by  the  railroad,  for,  if  the  signals  had 
been  given,  she  might  have  delayed  her  cross- 
ing until  the  train  had  passed,  or  being  upon 
the  crossing,  or  having  Just  crossed,  she 
might  have  hurried  away  to  a  safe  distance, 
or  have  guarded  against  the  danger  of  fright 
to  her  horse  in  several  ways,  which  will 
readily  suggest  themselves 

Hie  difference  between  that  Cfise  and  this 
does  not  lie  wholly  In  the  fact  that  the  one 
was  brought  under  the  common  law  and  the 
other  under  the  statute,  for,  as  was  said  in 
that  case,  the  statute  Is  cumulative  of  the 
common  law.  And  therefore.  In  actions  un- 
der the  common  law,  proof  of  the  failure  to 
give  the  signals  required  by  the  statute  at 
near-by  crossings  has  been  held  in  numerous 
cases  to  be  competent  evidence  in  support 
of  the  charge  of  negligence.  But  such  fail- 
ure has  never  been  held  to  be  negligence  per 
se,  except  as  to  those  using  or  intending  to 
use  such  crossings.  The  true  difference  lies  in 
the  duty  which  the  railroad  companies  owed 
to  the  parties  in  their  respective  situations 
In  *BiIiss  Clifford's  case,  the  company  owed 
ber  the  duty,  in  her  situation,  to  give  the 
^rossing  signals.  In  this  case,  the  company 
owed  no  such  duty  to  the  plaintiff,  because 
his  injury  had  no  connection  with  the  use  or 
Intended  use  of  the  crossing.  His  situation 
with  reference  to  It  was  merely  casual,  and 
so  was  the  fact  that  he  happened  to  be  ac- 
tually in  the  road,  because  he  was  not  using 
the  road  with  respect  to  the  crossing.  His 
situation,  therefore,  is  the  same  as  if  he  had 
been  in  his  field  some  distance  from  the 
road,  and  yet  near  enough  for  the  signals 


to  have  afforded  him  protection.  The  signals 
were  not  required  for  the  benefit  of  one  so 
situated,  for  clearly,  if  they  had  been,  they 
would  have  been  required  all  along  the  road. 

The  question  which  has  been  considered  Is 
not  whether  the  defendant  owed  plaintiff  any 
duty,  or,  more  Qpedflcally,  the  duty  of  giving 
him  any  signal  of  the  approach  of  its  train, 
for  the  allegation  is  that  the  defendant  owed 
him  the  duty,  in  his  situation,  to  give  the 
crossing  signals  required  by  the  statute,  end, 
for  its  neglect  in  respect  of  that  supposed 
duty,  his  action  was  sustained. 

It  is  elementary  that  a  duty  may  be  owing 
to  one  in  a  given  situation  which  would  not 
be  owing  to  him  in  another.  In  Stone  v. 
Railroad  Co.,  96  S.  C.  228,  80  a  E.  433,  it  was 
held  that  the  railroad  company  owed  Stone, 
a  car  repairer,  no  duty  to  exercise  care  for 
his  protection,  while  under  a  car  in  its  yard, 
without  the  protection  of  a  blue  flag,  in  vio- 
lation of  a  rule  of  the  company.  In  that 
case,  the  court  quoted  with  approval  the 
principle  as  thus  stated  in  29  Gyc  419: 

'TThe  duty  must  be  owing  to  the  person  In- 
jured, and  must  be  in  respect  of  the  very  matter 
or  act  charged  as  negligence." 

In  the  Clifford  Case^  it  was  pointed  out 
that  section  8222,  which  requires  the  signals 
at  crossings,  is  independent  of  section  3230, 
which  materially  modifies  the  principles  of 
the  common  law  in  actions  for  damages  In 
oases  of  Injury  to  persons  or  property  by 
actual  collision  with  engines  or  cars  at  sudi 
crossings,  when  the  signals  required  by  sec- 
tion 8222  have  not  been  given.  And  while 
those  cases  in  which  there  has  been  a  colli- 
sion, as  well  as  those  in  which  the  question 
has  been  considered  whether  the  injury  must 
be  "at  the  crossing,"  are  not  directly  in  point, 
consideration  of  them  shows  that  this  court 
has  uniformly  held  that  the  section  requiring 
the  signals  is  not  applicable  in  case  of  in- 
juries to  persons  or  property,  when  there  was 
no  use  or  intended  use  of  the  crossings  there- 
in mentioned.  Sims  v.  Railway,  59  S.  C.  246, 
37  S.  B.  836 ;  Cooper  v.  Railway,  65  S.  C.  214, 
43  S.  E.  682;  Fowles  v.  Railway,  73  S.  C 
806,  63  S.  ¥L'  534;  Hughes  v.  Railway,  82 
S.  0.  45,  61  S.  EL  1079,  63  S.  B.  6.  In  the 
Cooper  Case,  it  was  held  that  the  section 
did  not  apply  to  crossings  at  different  levels. 

In  the  same  case,  the  court  said  that: 

'^Independently  of  statute,  it  is  the  duty  of 
those  in  charge  of  a  train  to  give  notice  of  its 
approach  at  ail  points  of  known  or  reasonably 
apprehended  danger.'* 

In  this  case  there  was  no  evidence  that 
the  place  at  which  plaintiff  was  at  work  was 
one  of  known  or  reasonably  apprehended 
danger.  So  that,  even  if  we  could  view  the 
case  in  Its  common-law  aspect,  there  was  no 
evidence  of  negligence. 

Judgment  reversed. 

GART,  0.  J.,  and  FRASBR,  WATTS»  mud 
gage;  JJ.,  concur. 
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(16    Oa,    App.    ITS) 

FENNBU/  ▼.   STATE.     (No.  6073.) 
(Court  of  Appeals  of  Georgia.    March  30, 1915.) 

(Syllahus  hp  the  Court) 
False  Pbetenses  «=s>7,  38,  49  —  Cheating 

AND   SWINDLING—PBOOB^-FAILTTBE  TO   PEB- 
FOBM  PbOMISB. 

Where  the  vendor  of  a  male  took  from  the 
vendee  a  purchase-money  note  in  which  title  to 
the  mule  was  retained  in  the  yeador  as  security 
for  the  payment  of  Uie  note,  and  he  subsequent- 
ly consented  for  the  vendee  to  swap  the  mule 
to  some  other  person,  on  the  vendee's  promise  to 
give  him  title  to  the  property  received  for  the 
mule,  and  thereafter  the  vendee  swapped  the 
mule  for  a  horse,  but  failed  to  perform  his 
promise,  and,  instead,  executed  a  note  purport- 
ing to  reserve  to  the  original  vendor  the  tide  to 
a  certain  mule,  the  property  of  another,  which 
mule  was  not  represented  to  be,  and  the  original 
vendor  knew  was  not,  the  animal  received  in  the 
swap,  the  facts  did  not  authorize  a  conviction 
of  cheating  and  swindling,  alleged  to  have  been 
committed  by  defrauding  the  original  vendor 
out  of  the  first-mentioned  mule  by  representing 
that  the  second  mule  was  the  animal  received 
in  the  swap. 

(a)  The  promise  and  the  failure  to  perform  it 
would  not  authorize  a  convicticm.  **False  rep- 
resentations, to  be  the  basis  of  a  prosecution 
for  cheating  and  swindling,  must  relate  either 
to  the  past  or  the  present.  No  promise  or  state- 
ment as  to  what  may  occur  in  the  future 
^  *  *  will  serve  as  a  basis  for  such  a  prose- 
cution." Dickerson  v.  State,  113  Ga.  1035,  89 
S.  E.  426,  and  citations. 

(b)  The  fact  that  the  title  to  the  mule  de- 
scribed in  the  second  note  was  in  a  third*  per- 
son would  not  support  the  charge  made  in  the 
indictment  that  the  prosecutor  was  cheated  and 
defrauded  by  a  representation  that  Uiis  mule 
was  the  animal  received  by  the  defendant  in 
the  swap. 

(c)  The  prosecutor  could  not  have  been  cheat- 
ed and  defrauded  out  of  the  original  mule  by 
representations  made  at  the  time  of  the  execu- 
tion of  the  second  note,  as  charged  in  the  in- 
dictment; for  he  had  already  parted  with  what- 
ever interest  he  had  in  that  mule, 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  ;§  &-12,  25,  50-53,  62 ;  Dec. 
Dig.  «=»7,  38,  49.1 

Error  from  City  Ck>tirt  of  Dublin;  J.  B. 
Hicks,  Judge. 

Amos  Fennell  was  convicted  of  cheating 
and  swindling,  and  brings  error.    Reversed. 

S.  P.  New,  of  Dublin,  for  plaintiff  in  error. 
WADE,  J.    Juagment  reversed. 


(16  Ga.  App.  186) 

SIMPSON  v.  MAYOR  AND  COUNCIL  OF 

CITY  OF  EASTMAN.    (No.  6194.) 
(Court  of  Appeals  of  Georgia.    March  30,  1916.) 

(SyUahuM  hy  the  Court.) 

1.  Cbihijval  Law  ^=>1179  —  Intoxicating 
LiQuoBs  ^=»236— Appeal—Finding— Evi- 
dence. 

On  a  trial  In  a  municipal  court  for  the 
-violation  of  a  city  ordinance  prohibiting  the 
keeping  of  intoxicating  liquors  for  sale,  there 
-was  evidence  that  a  certain  person  gave  the  de- 
fendant 75  cents,  went  off,  and  a  few  minutes 
later  received  from  him  a  pint  of  whisky.  This 
authorized  the  inference  that  he  sold  the  whislgr 
and  was  keeping  whisky  for  sale.    Langston  v. 


City  of  Haalehurst,  9  Oa.  App.  449  (3),  71  S. 
E.  592;  Gaskins  y.  State.  127  Ga.  51,  55  S. 
E.  1045.  The  statement  of  the  accused  that  he 
acted  merely  as  agent  for  the  purchaser,  and 
obtained  the  whisky  for  him  from  another  per- 
son mentioned,  did  not  require  a  finding  that 
this  inference  was  rebutted.  Langston  v.  City 
of  Haalehurst,  supra.  There  was  testimony  to 
the  effect  that  he  was  seen  talking  with  a 
"brown-skinned  negro,"  dressed  in  a  manner 
described,  who  handed  him  "something  that 
looked  like  a  bottle  of  whisky,"  but  it  was  not 
testified  that  he  paid  this  person  for  it,  or 
bought  it.  Hie  judgment  finding  him  guilty  was 
authorized  by  the  evidence.  See  Fletcher  y. 
State,  12  Ga.  App.  809,  78  S.  E.  478.  Where 
the  judgment  of  a  municipal  court  is  attacked 
in  a  petition  for  certiorari  solely  on  t^e  ground 
that  the  evidence  was  insufllcient  to  supoort  the 
judgment,  and  that  judgment  is  approvea  by  the 
judge  of  the  superior  court,  this  court  will  not 
set  aside  the  finding,  where  there  is  some  evi- 
dence, although  slight,  which  supports  the  judg- 
ment Burley  y.  Atlanta,  14  Ga.  App.  815,  tQ 
S.  B.  857. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  3001;  Dec  Dig.  <8=>1179; 
Intoxicating  Liquors,  Cent.  Dig.  {§  300-322: 
Dec.  Dig.  «=s>236.] 


2.  Cbihinal     Law     ^s»1178  —  Appeal  — 

GBOtTNDB  OF  EbBOB— ABANDONMENT. 

Grounds  of  error  set  out  in  a  petition  for 
certiorari,  but  not  insisted  upon  in  the  brief  of 
counsel,  will  not  be  considered  by  this  court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ${  3011-«013;    Dec  Dig.  «=» 

Error  from  Superior  Court,  Dodge  County ; 
E.  D.  Graham,  Judge. 

Sol  Simpson  was  conyicted  of  ylolating  a 
city  ordinance,  and,  his  conviction  having 
been  approved  on  certiorari  by  the  superior 
court,  he  brings  error.    Afiarmed. 

D.  D.  Smith,  of  Eastman,  for  plaintiff  in 
error.  J.  H.  Milner,  of  Eastman,  for  defend- 
ant in  error. 

WADE,  J.    Judgment  affirmed. 


(16  Ga.  App.  185) 

WILKES  y.  STATE.     (No*  6214.) 
(Court  of  Appeals  of  Georgia.    March  30, 1915.) 

(Syllahug  hy  the  Court,) 

1.  Cbiminal  Law  «=5>807  —  Instbuotions  — 
Statement  of  Contentions. 

The  charge  of  the  court,  when  viewed  as  a 
whole,  was  not  argumentative,  and  did  not 
stress  the  contentions  of  the  state  to  the  exclu- 
sion of  those  of  the  defendant,*  but  the  conten- 
tions of  both  were  fairly  and  correctly  pre- 
sented. It  was  not  such  a  summary  of  the 
testimony  as  to  convey  the  impression  that  the 
presiding  judge  was  expressing  an  opinion  on 
the  facts  proved  in  the  case,  but  was  merely  a 
presentation  of  the  issues  raised  by  the  testi- 
mony, and  made  in  reference  to  the  particular 
testimony  by  which  those  issues  were  supported. 

[Ed.  Note.— -For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  1805,  1959,  190O;  Dec.  Dig. 
<S=»807.] 

2.  Cbiminal  Law  <&::»814  ^  Instbuctions  — 
FiJaHT— Evidence. 

The  state  introduced  evidence  that  the  de- 
fendant left  his  home,  abandoned  his  place  of 
business,  and  "ran  away"  immediately  after  the 
discovery  of  whisky   at  the  latter  place,  and 


^S9For  other  cases  see  same  topic  and  KBT-NUM9BR  in  all  Key-Numbered  Digests  and  Indexes 
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that  he  remained  away  for  more  than  a  year 
thereafter;  and  this  was  sufficient  to  authorize 
the  statement,  in  the  charge  of  the  court,  that  it 
was  insisted  on  the  part  of  the  state  that  the 
defendant  had  fled,  and  to  authorize  instructions 
as  to  the  law  of  flight. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Di^.  §§  1821. 1833,  1839, 1860, 1865, 
1883,  1890.  1924  1979-1985,  1987;  Dec.  Dig. 
<d=:»814.] 

3.  Criminal  Law  ^s»1172— Habmlebs  Ebsob 
— Instbuctions. 

The  defendant  in  his  statement  at  the  time, 
said  that  he  had  loaned  his  "grip**  to  another 

gerson,  and  that  when  it  was  returned  to  him 
e  found  two  pints  of  whisky  in  it.  The  state- 
ment by  the  court  that  the  defendant  said  "he 
loaned  a  man  his  grip  to  go  off  and  get  some 
medicine  in,"  although  inaccurate,  did  not  in- 
troduce anything  more  prejudicial  to  the  de- 
fendant's interest  than  his  actual  statement,  and 
the  error  was  not  of  suflicient  importance  to 
demand  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  iS  3128,  8154r^l67,  8169-3163, 
3169;  Dec.  Dig.  <S=5>1172.1 

4.  Cbiminal  IiAW  ^s»762  —  Instbuotionb  — 
Intimation  of  Opinion— Weight  of  Statb- 

MBNT. 

The  court  charged  the  jury  as  follows: 
"The  defendant  *  *  *  has  the  right  to  make 
to  the  court  and  jury  such  statement  as  he 
deems  proper  in  his  own  defense.  The  state- 
ment of  the  defendant  our  law  declares,  shall 
not  be  under  oath,  and  is  entitled  to  such  credit 
only  as  the  jury  trying  the  case  think  proper 
and  right  to  give  it.  If  you  think  it  deserves 
that  credit  you  are  authorized  to  believe  that 
statement  in  preference  to  the  sworn  testimony 
in  the  case,  or  you  may  believe  it  in  part  and 
reject  it  in  part,  or  you  may  reject  it  altogeth- 
er. So  you  see  that  it  is  a  question  purely  for 
the  jury  to  determine  as  to  what  credit  you 
will  give  the  defendant's  statement  in  the  case.** 
This  charge  did  not  amount  to  an  expression 
or  intimation  of  opinion  minimizing  the  weight 
and  value  of  the  defendant's  statement  The 
charge  was  practically  a  paraphrase  of  section 
1036  of  the  Penal  Code  of  1910,  and  measured 
by  the  rule  laid  down  in  Klug  v.  State,  77  Ga. 
734  (3),  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1731.  1750, 1754, 1758,  1759, 
1769 ;  Dec.  Dig.  «=5>762.] 

5.  Cbiminal  Law  ^=»1059— ApfbaI/— Bzoep- 
TiON  to  Inbtbuction— Sufficiency. 

An  exception  that  a  particular  excerpt  from 
a  charge  was  erroneous,  oecause  "it  was  an  in- 
correct statement  of  the  law  of  the  case,  and 
the  evidence  in  the  case  required  a  proper 
charge  to  be  given  on  this  line,"  is  too  general 
to  present  any  question  for  consideration  by 
this  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig*.  §  2671;  Dec.  Dig.  <8s»1059.] 

6.  Intoxicatino  Liquobs  ^s»239— Pbosbou- 
TION— Bvi  dencb. 

Some  evidence  for  the  state  tended  to  show 
that  there  was  whisky  in  a  certain  "grip"  at  the 
place  of  business  of  the  defendant,  and  that  he 
opened  the  grip  and  took  some  of  the  whisky 
therefrom.  The  court  charged  the  jury :  "It  is 
insisted  on  the  part  of  the  state  in  this  case 
that  Bob  Wilkes  had  whisky  at  his  place  of 
business,  had  knowledge  that  it  went  into  the 
grip,  knew  that  the  whisky  was  in  there,  that 
he  took  the  whisky  out  of  the  grip."  There  was 
no  material  variance  between  this  and  the  evi- 
dence for  the  state,  referred  to  above.  If  the 
defendant  took  whisky  out  of  the  grip,  as  was 
testified,  he  must  have  known,  when  he  was 
taking  it  from  the  grip,  that  it  was  Uien  in  the  ^ 


grip,  and  also  that  it  had  been  previously  put 
into  the  grip. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §S  331-347 ;  Dec.  Dig.  «=» 
239.] 

7.  Instbuctions  and  Conviction  Appboted. 
There  is  no  substantial  merit  in  any  of 
the  exceptions  to  the  charge  of  the  court,  and 
the  evidence  was  sufficient  to  authorise  the  ver^ 
diet 

Russell,  C,  J.,  dissenting. 

Error  from  City  Court  of  GarioUton; 
James  Beall,  Judge. 

Bob  Wilkes  was  convicted  of  keeping  hi' 
tozlcating  liquor  in  violation  of  law,  and 
brings  error.     Affirmed. 

Boykln  &.  Boykln,  of  Carrollton,  for  plain- 
tiff in  error.    C.  D.  Roop,  SoL,  of  CarroUton, 

for  the  Stata 

WADE',  J.  It  la  unneoessaiy  to  discnsi 
the  various  exceptions  in  the  amendment  to 
the  motion  for  a  new  trial  more  folly  than 
in  the  mlings  embodied  in  the  headnotes; 
and,  since  the  evidence  was  amply  sufficient 
to  authorize  a  verdict  of  guilty,  It  Is  unnec- 
essary to  discuss  the  general  grounds  of  the 
motion.  However,  in  view  of  the  fact  that 
this  court  has  several  times  disappioyed  of 
charges  in  criminal  cases,  where  the  ex- 
pressions "the  state  insists,"  and  "the  state 
contends,"  were  used  to  introduce  recitals  as 
to  the  fftcts  or  inferences  drawn  from  evidence 
relied  upon  to  sustain  a  convictioii,  it  may 
not  be  inapropos,  though  perhaps  trite,  to 
make  some  slight  comment  on  those  grounds 
of  the  amendment  to  the  motion  for  a  new 
trial  which  complain  that  the  court  unfairly 
presented  the  contentions  of  the  defendant 
and  emphasized  those  of  the  state,  and  that 
his  presentation  of  the  contentions  of  the 
state  in  the  case  was  argumentative  and 
tended  to  prejudice  the  rights  of  the  ac- 
cused. 

[1-7]  The  judge  charged  the  Jury  as  fol- 
lows: 

"It  is  insisted  on  the  part  of  the  state  in  thia 
case  that  Bob  Wilkes,  the  defendant  on  trial, 
is  guilty;  insisted  that  he  kept  liquor  at  his 
place  of  business  on  Depot  street ;  insisted  that 
he  kept  that  liquor  in  violation  of  law.  It  is 
insisted  on  the  part  of  the  state,  gentlemen,  that 
when  he  was  overtaken  in  this  offense  he  fled; 
that  is,  that  he  left  the  country,  ran  away. 
That  is  what  the  state  insists  in  this  case.  The 
defendant,  gentlemen,  on  his  part  denies  these 
charges.  He  says  that  he  did  not  keep  any 
liquor  at  tiis  place  of  business ;  that  he  had  no 
knowledge  of  any  liquor  being  kept  at  his  place 
of  business.  He  says  he  loaned  a  man  his  grip 
to  go  off  and  get  some  medicine  in,  and  if  he 
brought  liquor  back  in  it  and  put  it  is  his 
place  of  business,  he  didn't  know  it  ORiese, 
gentlemen,  are  all  questions  for  you  to  thraah 
out  and  determine  what  the  truth  of  the  trana* 
action  is." 

He  further  charged  the  Jury  as  follows: 

"I  charge  you,  gentlemen,  as  a  matter  of  law, 
if  Bob  Wilkes  had  any  whisky  at  his  place  of 
business,  whether  it  belonged  to  him  or  not,  if 
he  had  knowledge  of  it  he  would  be  gtdlty. 
But  if  liquor  was  put  in   there  without   Bob 
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Wilkfts'  knowledge  or  consent,  he  didn't  know 
anything  about  it,  he  couldn't  be  convicted.  A 
man  cannot  be  convicted  of  an  offense  he  had 
no  knowledge  of,  that  he  is  not  guilty  of;  but, 
gentlemen,  as  before  stated,  it  is  Insisted  on  the 
part  of  the  state  in  this  case  that  Bob  Wilkes 
had  whisky  at  his  place  of  business,  had  knowl- 
edge that  it  went  into  the  grip,  knew  that  the 
whisky  was  in  there,  that  he  took  the  whisky 
out  of  the  grip.  The  defendant  denies  that, 
says  that  it  is  not  true,  that  he  didn't  do  that 
Those  are  questions  for  you  to  determine." 

From  these  two  excerpts  it  will  be  ob- 
served that  the  Judge  not  only  stated  the 
contentions  of  the  state,  but  also  the  counter 
contentions  of  the  defendant,  and  that  he 
stated  the  latter  with  sufficient  fullness  to 
put  clearly  before  the  jury  the  various  mat- 
ters of  defense  relied  upon.  The  mere  use  of 
the  expression  "the  state  insists"  (and  in 
fact  its  repeated  use),  as  was  said  in  Rouse 
T.  State,  2  Ga.  App.  184, 58  S.  E.  416,  will  not 
diminish  the  error  of  the  ^udge,  should  he 
review  in  detail  each  fact  and  circumstance 
in  testimony  in  such  a  way  as  would  tend 
to  impress  upon  the  Jury  the  idea  that  the 
testimony  has  established  the  contention  of 
one  party,  or  that  certain  testimony  is  enti- 
tled to  more  weight  than  other  testimony. 
Or  should  he  so  particularize  and  impress 
upon  the  Jury  various  inferences  which  might 
arise  from  the  evidence,  regardless  of  the 
qualifying  words  **fhe  state  insists,**  ''it  is 
contended,"  etc.,  the  charge  would  amount 
to  an  intimation  of  an  opinion  forbidden  by 
the  statute.  Penal  Code,  t  1058;  Civil  Code, 
f  4863. 

In  Brown  ▼.  State,  6  Ga.  App.  856,  860, 

361,  64  S.  B.  1119,  1121,  this  court  held: 

''It  is  no  valid  objection  to  a  charge  of  the 
court  that  it  presents  the  issues  of  the  case 
vividly  and  graphically,  if  it  is  fair,  is  not  argu- 
mentative, does  not  sum  up  the  testimony,  and 
does  not  express  or  intimate  any  opinion  as  to 
what  has  or  has  not  been  proved." 

And  further,  in  the  same  case,  it  was  said 
that  the  charge  In  that  case,  when  viewed  in 
connection  with  its  context,  was  not  argu- 
mentative and  did  not  stress  the  state's  con- 
tentions to  the  exclusion  of  those  of  the  de- 
fendant, but  that  the  contentions  of  both 
-were  fairly  and  accurately  presented;  and 
that  it  was  not  such  a  summary  of  the  tes- 
timony as  to  convey  the  impression  that  the 
Judge  was  expressing  an  opinion  on  the  facts 
proved  in  the  case ;  and  further  that: 

"It  was  a  very  fair  presentation,  not  of  the 
testimony,  but  of  the  issues  raised  by  the  testi- 
mony. It  draws  the  issues  clearly  and  cor- 
rectly, but  it  makes  no  reference  to  the  particu- 
lar testimony  by  which  these  issues  are  sup- 
I>orted." 

We  think  this  comment  on  the  dbarge  of 
Judge  Hammond  in  the  Brown  Case  (which 
^went  into  details  to  a  far  greater  extent  than 
did  the  charge  in  the  instant  case,  and  which 
so  graphically  presented  all  the  contentions 
o<  the  state,  while  at  the  same  time  fully 
putting  before  the  Jury  for  their  considera- 
tion the  counter  contentions  of  the  defend- 
£LXit)  would  apply  to  the  charge  now  under 
oonsideration»  in  so  far  as  relates  to  the  fair- 


ness of  the  diarge,  and  the  impartial  and 
full  statement  therein  of  the  contentions  of 
both  the  state  and  the  accused.  As  was  said 
in  ThcKnas  v.  State,  05  Ga.  484(3),  22  S.  E. 
315,  the  trial  Judge  should  "refer  to  the  evi- 
dence only  so  far  as  is  necessary  to  present 
the  leading  issues  in  the  cause,  leaving  the 
minor  contentions  of  opposing  counsel  to  the 
consideration  of  the  Jury  under  appropriate 
general  instructions.  It  should  contain  no 
such  summary  of  the  evidence  as  might  to 
a  Jury  either  seem  to  be  an  argument  or 
amount  to  the  expression  or  intimation  of 
an  opinion  thereon." 

Measured  by  this  rule,  the  charge  of  the 
court  complained  of  in  the  case  under  con- 
sideration 1b  not  subject  to  exception  on  the 
ground  that  it  presented  to  the  Jury  the  con- 
tentions of  the  state  in  audi  a  manner  as  to 
amount  to  the  expression  or  intimation  of 
an  opinion  thereon.  The  major  contentions 
of  the  state,  necessary  to  warrant  a  convic- 
tion of  the  defendant,  were  stated,  and  the 
court  stated  also  the  reverse  contentions  of 
the  defendant.  No  reference  was  made  to 
the  testimony,  nor  was  it  suggested  by  the 
court  that  any  of  the  contentions  insisted 
apon  by  the  state  were  sustained  by  the  evi- 
dence, or  that  any  particular  evidence  tend- 
ed to  sustain  any  particular  contenticm  or  all 
the  material  contentions  of  the  state.  While 
the  use  of  the  words  "the  state  insists,"  "the 
state  contends,"  would  not,  as  already  stat- 
ed, and  as  heretofore  decided  by  this  court, 
relieve  from  error  an  argumentative  and 
objectionable  statement  of  the  contentions 
of  the  parties,  still  the  fact  that  the  court 
repeated,  in  connection  with  every  reference 
to  a  material  contention  on  the  part  of  the 
state,  the  words  "the  state  Insists,"  might 
serve  in  some  degree  to  remove  from  the 
minds  of  the  Jury  any  impression  that  the 
court  was  stating  the  various  contentions  as 
facts,  or  was  intimating  that  such"  conten- 
tions had  been  proved,  and  rather  tended 
to  Impress  upon  the  Jury  that  the  conten- 
tions recited  were  merely  such  contentions  as 
were  "insisted"  upon  by  the  state,  and  not 
by  any  means  contentions  which  had  been 
established  by  the  testimony.  It  Is  hard  to 
imagine  how  a  trial  Judge  may  present  to  a 
Jury  for  their  consideration  the  material  and 
essential  contentions  on  the  part  of  the 
state  without  subjecting  himself  to  the  Just 
criticism  of  having  (by  inadvertence)  at  least 
intimated  an  opinion  to  the  Jury,  unless  he 
should  preface  any  statement  tf&  to  the  con- 
tentions of  the  state  by  the  words  "the  state 
contends,"  or  "the  state  insists,"  or  by  oth- 
er words  of  like  import,  though,  where  the 
evidence  Itself  Is  reviewed  and  commented 
upon  in  such  a  way  as  amounts  to  an  inti- 
mation or  expression  by  the  court,  it  is  well 
settled  that  the  use  of  these  words,  no  mat- 
ter how  often,  will  not  remove  the  effect  of 
such  an  intimation  or  expression.  Undoubt- 
edly the  safer  and  wiser  plan  is  for  the  trial 
Judge  to  avoid  any  attempt  to  present  the 
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contentions  of  ttt  state  In  a  criminal  case 
with  great  minuteness  and  particularity,  lest 
he  encroach  upon  the  province  of  the  Jury; 
but  a  mere  general  presentation  of  the  vari- 
ous contentions  relied  upon  by  the  state  to 
warrant  a  conviction,  where  the  obverse  of 
the  picture  is  also  fully  and  fairly  present- 
ed to  the  Jury,  does  not  necessarily  amount 
either  to  an  argumentative  presentation  of 
the  case  for  the  prosecution  or  to  an  expres- 
sion or  intimation  as  to  what  may  or  may 
not  have  been  proved. 
Judgment  aflLrmed. 

RUSSELL^  G.  J.,  dissents. 


(16  Oa.  App.  171) 

DARBY  V.  STATE.     (No.  5833.) 
(Court  of  Appeals  of  (Georgia.    March  30.  1915.) 

(ByUahuM  5y  the  Court.) 

1.  HomoiDs    <=9800  — Manslauohtkb  — In- 

8TBUCTI0N. 

An  instruction  to  the  Jury,  defining  volun- 
tary manslaughter,  which  failed  to  advise  them 
that,  to  constitute  the  crime,  the  killing  must 
be  unlawful,  was  erroneous,  since  an  essential 
element  of  the  oftense  was  thereby  eliminated. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ii  649,  660,  662-655;  Dec  Dig.  «=» 
809.] 

2.  Cbiminax   Law    ^=3828  —  InsTBUcnoNS — 
Theobt  of  Dbfbnss. 

In  the  absence  of  a  timely  written  request. 
it  was  not  error  for  the  trial  judge  to  omit  all 
reference  to  the  theory  that  the  killing  was 
purely  accidental,  since  that  theory  was  dearly 
suggested  only  by  the  statement  of  the  accused. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  I  2007;  Dec  Dig.  ^s> 
828.] 

3.  Cbiminal  Law  «=>763,  764,  811— Instruc- 
tion s— Dying  Declabation. 

A  charge  that  "the  theory  of  the  law,  in 
admitting  dying  declarations  as  evidence,  is 
that  a  person  would  be  Just  as  9ure  [italics 
ours}  to  make  a  truthful  statement  when  he 
was  in  the  article  of  death,  and  when  he  knows 
that  he  is  to  leave  this  world  and  enter  the  next, 
as  if  be  was  under  the  sanctity  of  oath.'*  was 
erroneous.  The  use  of  the  word  *'8ure  tend- 
ed to  indicate  the  judge's  opinion  as  to  the 
weight  and  value  of  the  dying  statement  as  com- 
pared with  testimony  in  conflict  with  it;  and 
the  instruction  gave  undue  emphasis  to  evi- 
dence, the  weight  of  which  should  be  left  for 
determination  by  the  jury.  Baker  v.  State,  12 
Ga.  App.  553  (4).  77  S.  E.  884;  Pyle  v.  Stete, 
4  Ga.  App.  811,  62  S.  E.  540. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1731-1748. 1752,  1768. 1770. 
1787.  1969-1972;  Dec  Dig.  «=>763,  764,  811.] 

4.  Homicide  ^=>300—Instbuction&— Reason- 
able Feab— Uboent  Danoeb. 

The  court,  near  the  conclusion  of  the 
charge  to  the  jury,  after  having  charged  the 
law  embodied  in  sections,  70  and  71  of  the  Pe- 
nal Code  of  1910,  instructed  them  as  follows: 
"In  connection  with  what  I  have  already  charg- 
ed you.  I  will  give  you  in  charge  this  section  of 
the  Code"  (referring  to  section  73,  which  was 
thereupon  given  in  charge).  This  was  error, 
as  the  jury  may  have  understood  section  73  as 
qualifying  what  had  been  said  previously  in  ref- 
erence to  justifiable  homicide  and  reasonable 
fears.    "The  law  embodied  in  the  Penal  Code  of 


1910,  $  73,  should  never  be  given  In  charge  to 
the  jury  in  such  a  way  as  to  confuse  it  with 
that  contained  in  sections  70  and  7L"  Jordan 
V.  State.  117  Ga.  405,  43  S.  E.  747. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  614,  616-620.  622-^30;  Dec  Dig. 
<g=»300.] 

5.  Chimin AL  Law  ^=s»  829  —  Instbuctions — 
Refubal. 

The  court  did  not  err  in  refusing  a  regnest 
to  charge  in  reference  to  dying  dedarationa, 
where  the  instruction  requested  was  couched  in 
strongly  argumentative  language,  and  its  es- 
sential substance  was  included  in  instructions 
given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  i  2011;   Dec  Dig.  ^=9829.] 

6.  Homicide  ^=»216— Dtino  Dbolajlation— 
Foundation. 

The  court  erred  in  permitting  Dr.  Neal,  a 
witness  for  the  state,  to  testit{r  to  a  statement 
of  the  deceased  which  was  offered  as  a  dyinf 
declaration,  where  it  appeared  that  the  witness 
was  unable  to  say  that  the  dying  man  was  con- 
scious of  his  condition  and  knew  he  was  about 
to  die,  but  testified  on  cross-examination :  *'He 
knew  that  he  was  dying.  *  *  *  I  do  not 
know  now  that  he  thought  so,  bat  I  think  be 
thought  so.  *  *  *  I  did  not  hear  Mr.  Moore 
[the  deceased]  remark  that  he  thought  so.  but 
I  sa^  now  I  tliink  he  thought  so.  As  to  wheth- 
er I  knew  that  he  thougnt  so,  I  thought  he 
thought  so.  I  don*t  know  now  that  he  thought 
so.  but  I  think  he  did.  I  did  not  hear  him 
make  any  statements  on  the  subject  that  he  was 
dying."  No  sufficient  foundation  was  laid  for 
the  Introduction  of  the  statement  of  the  de- 
ceased. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  t  457;    Dec.  Dig.  «=»216.] 

7.  Homicide  «=»169— Evidence— Relevahct. 

The  court  erred  in  permitting  one  Todd«  a 
witness  for  the  state,  to  testify  to  the  elFect  that 
the  accused  told  him,  in  a  certain  conversation 
prior  to  the  homidd^  "that  if  Mrs.  Moore  [the 
wife  of  the  deceased]  had  been  a  man,  me  or 
her  one  would  have  to  die."  The  conversation 
related  by  the  witness  had  no  immediate  connec- 
tion with  the  homicide,  and  was  with  a  person 
other  than  the  deceased,  and  merely  indicated 
the  state  of  feeling  on  the  part  of  the  accused 
towards  that  person.  The  evidence  was  ir- 
relevant and  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent.  Dig.  M  341-350;    Dec  Dig.  «&=>ie9.1 

8.  Assignments  of  Ebbor. 

/Fhe  tenth  ground  of  the  amendment  to  the  ^ 
motion  for  a  new  trial' was  not  approved  by  the  * 
trial  judge.  The  exception  bcued  on  the  alleged 
disqualification  of  a  juror  need  not  be  passed 
upon,  as  it  is  not  probable  that  the  same  ques- 
tion will  arise  on  the  next  trial.  Except  as  in- 
dicated above,  there  Is  no  substantial  merit  in 
any  of  the  other  assignments  of  error. 

Error  from  Superior  Court,  Toombs  Coun- 
ty; K.  J.  Hawkins.  Judge. 

W.  L.  Darby  was  convicted  of  crime,  and 
brings  error.    Reversed. 

H.  D.  D.  Twiggs,  of  Savannah,  Chaa.  W. 
Sparks,  of  Vidalia,  E.  J.  Giles  and  G.  W. 
Lankford,  both  of  Lyons,  and  Hines  ft  Jor^ 
dan,  of  Atlanta,  for  plaintiff  in  error.  B^ 
Lee  Moore,  Sol.  Gen.,  of  Statesboro,  and  Hay- 
good  ft  Cutts,  of  Fitzgerald,  for  the  State. 

WADE,  J.    Judgment  reversed. 

BROYLES,  J.,  not  presiding. 
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(16  Oa.  App.  355) 

PASCHAL  ▼.  STATB.     (No.  0089.) 

<Gourt  of  Appeals  of  Georgia.    March  23, 1915.) 

fSyttahui  hy  the  Conrt.) 

1.  OBsTBUcnna  JusncB  ^=»11— IifDicnixNT 
— AuTHORiTT  OF  Offices. 

An  indictment  cbarKinfiT  a  violation  of  sec- 
tion 311  of  the  Penal  Code  of  1910  must  "dis- 
close the  official  character  of  the  officer  alleged 
to  have  been  obstrncted  and  the  nature  of  the 
process  he  was  attempting  to  serve,  or  show 
otherwise  that  the  officer  was  authorized  to  exe- 
cute the  process."  The  authority  of  the  officer 
to  execute  or  attempt  to  execute  the  process 
is  an  essential  element  of  the  ofiEense. 

[Ed.  Note.— For  other  cases,  see  Obstructing 
Justice,  Cent  Dig.  {§  19-28 ;  Dec.  Dig.  «=5>11J 

2.  Obstbuotino  Justice  ^=s»11— Indiotmxnt 
— SurncncNCY— Legautt  of  Pboosss. 

An  allegation  that  the  defendant  did  know- 
ingly and  willfully  obstruct  and  oppose  a  nam- 
ed person,  who  was  then  and  there  deputized 
as  a  deputy  sheriff  to  execute  a  certain  process, 
described  as  '*a  mortgage  execution  on  person- 
alty," issued  against  a  person  named  in  favor 
of  another  person  named  without  naming  the 
court  from  which  it  issued,  would  not  sufficient- 
ly show  that  it  was  a  lawful  process  in  the  coun* 
ty  in  which  it  was  sought  to  execute  the  pro- 


[Ed.  Note.— For  other  cases,  see  Obstructinfr 
Justice,  Cent  Dig.  |i  19-28;    Dec.  Dig.  ^=> 

11.1 

S.  Obstbuotiwo  Jubttcb  ^=»11— Iwdictment 

— StJFFICIENCT— AUTHORITT  OF  OfFICEB. 

Where  such  an  indictment  described  the  of- 
ficer whom  the  accused  was  charged  with  resist- 
ing as  "one,  W.  S.  Gresham,  who  was  then  and 
there  deputized  as  a  deputy  sheriff  to  execute 
the  process  hereinafter  described,"  without  more. 
this  was  insufficient  to  show  the  authority  of 
the  officer  to  execute  the  process  in  the  state  of 
CrOorgia  or  in  the  county  in  which  the  attempt 
to  execute  was  made. 

[Ed.  Note.--For  other  cases,  see  Obstructing 
Justice,  Cent  Dig.  §|  19-28 ;   Dec.  Dig.  «=s>ll.l 

4.  Gbstbuctino  JusnoB  ^=s»ll— Iitdiotmbnt 

— Requibitbs. 

It  was  not  necessary  for  the  indictment  to 
set  out  the  specific  acts  by  which  the  defendant 
forcibly  obstructed  and  opposed  the  execution 
of  the  process. 

[Ed.  Note.— For  other  cases,  see  Obstructing 
Justice,  Cent  Dig.  {§  19-28 ;   Dec.  Dig.  «s>ll.] 

fi^ror  from  Superior  Court,  Morgan  Coun- 
ty;  J.  B.  Park,  Judge. 

Res  Paschal  was  convicted  of  obstructing 
legal  process  and  brings  error.    Reversed. 

M.  C.  Few,  of  Madison,  for  plaintiff  in 
error.  Jos.  E.  Pottle,  SoL  Gen.,  of  Milledge- 
Yille,  for  the  State. 

WADE,  J.  Res  Paschal  was  convicted  in 
the  city  court  of  Madison  of  the  offense  of 
obstructing  legal  process.  The  indictment 
charged  Jack  Paschal  and  Res  Paschal  "with 
the  offense  of  a  misdemeanor,  for  that  the 
said  two  named  persons,  in  the  county  [of 
Morgan!  aforesaid,  on  the  4th  day  of  Novem- 
ber, in  the  year  of  our  Lord  1913,  with 
force  and  arms,  did  knowingly  and  willfully 
obstruct,  resist,  and  oppose  one  W.  S.  Greo- 
bam,  who  was  then  and  there  deputissed  as  a 
deputy  sheriff  to  execute  the  process  here- 


inafter described,  in  serving  and  executing 
and  attempting  to  serve  and  execute  a  lawful 
process,  to  wit,  a  mortgage  execution  on  per- 
sonalty, issued  against  the  said  Jack  Pas- 
chal, alias  WiU  Paschal,  the  same  being  Id 
favor  of  J.  Huime  Morgan,  contrary  to  the 
laws  of  said  states  the  good  order,  peace,  and 
dignity  thereof."  The  defendant,  before 
pleading  and  arraignment,  demurred  to  the 
indictment  as  insufficient  in  law,  because: 
(1)  It  fails  to  state  in  what  way  or  by  what 
means  the  defendant  resisted  leg;al  process; 
(?)  it  fails  to  set  out  the  resisted  process 
with  sufficient  particularity  for  the  defend- 
ant to  prepare  his  defense;  (3)  it  fails  to 
show  by  what  authority  the  said  W.  S. 
Gresham  was  made  deputy  sheriff;  (4)  it 
fails  to  show  the  county  of  which  tlie  said 
W.  S.  Gresham  was  a  deputy  sheriff;  (5)  it 
fails  to  show  from  what  court  the  process 
was  issued.  The  demurrer  was  overruled, 
and  the  defendant  filed  exceptions  pendente 
lite.  The  case  proceeded  to  trial,  and  the 
defendant  was  found  guilty.  He  sued  out 
certiorari,  the  Judge  of  the  superior  court 
overruled  the  certiorari,  and  he  excepted  to 
that  Judgment  Under  the  view  we  take  of 
the  case  it  is  unnecessary  to  discuss  the 
evidence,  since  our  decision  as  to  the  de- 
murrer will  dispose  of  the  verdict  as  well  as 
of  the  indictment 

Section  311  of  the  Penal  Code  is  as  fol- 
lows: 

"If  any  person  'shall  knowingly  and  willfully 
obstruct,  resist,  or  oppose  any  officer  of  this 
state,  or  other  person  duly  authorized,  in  serv- 
ing or  attempting  to  serve  or  execute  any  law- 
ful process  or  order,  or  shall  assault  or  beat 
any  officer,  or  person  duly  authorized,  in  serv- 
ing or  executing  any  process  or  order  aforesaid, 
or  for  having  served  or  executed  the  same,  he 
shall  be  guilty  of  a  misdemeanor." 

Section  954  of  the  Penal  Code  provides: 

"Every  indictment  or  accusation  of  the  grand 
jury  Bhall  be  deemed  sufficiently  technical  and 
correct,  which  states  the  offense  in  the  terms 
and  language  of  this  code,  or  so  plainly  that  the 
nature  of  the  offense  charged  may  be  easily  un- 
derstood by  the  jury.*' 

Sections  276  and  277  of  the  Political  Code 
are  as  follows: 

Section  275:  "All  deputies  before  proceeding 
to  act,  must  take  the  same  oaths  as  their  prin- 
cipals take,  which  must  be  filed  in  and  entered 
on  the  minutes  of  the  same  office,  and  with  the 
same  indorsement  thereon ;  but  these  provisions 
do  not  apply  to  any  deputy  who  may  be  em- 
ployed in  particular  cases  only." 

Section  277:  ''The  official  acts  of  an  officer 
are  not  the  less  valid  for  his  omission  to  take 
and  file  the  oath,  unless  in  cases  where  so  spe- 
cially declared." 

Section  4912  of  the  Civil  Code  is  as  fol- 
lows: 

"They  [sheriffs]  are  authorized  in  their  dis- 
cretion to  appoint  one  or  more  deputies,  from 
whom  they  must  take  a  bond  with  sureties."' 

[1]  The  first  ground  of  the  demurrer,  to 
the  effect  that  the  indictment  is  not  sufficient 
in  law  because  it  fails  to  state  in  what  way 
or  by  what  means  the  defendant  resisted 
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legal  process,  is  without  merit  The  question 
has  already  been  adjudicated  in  so  many 
words  by  our  Supreme  Court  in  the  case  of 
Gibson  y.  State,  118  Ga.  29,  44  S.  E.  811, 
where  the  accused  were  charged,  as  in  the  in- 
dictment now  under  consideration,  with  ob- 
structing legal  process,  for  that  they  did 
"unlawfully  and  with  force  and  arms,  know- 
ingly and  willfully  obstruct  and  oppose"  an 
officer  named,  in  the  execution  of  a  Judg- 
ment and  order  described,  etc. 

[2-4]  The  second,  fourth,  and  fifth  grounds 
of  the  demurrer  may  be  considered  together. 
The  second  ground  is  that  the  particular  le- 
gal process,  the  enforcement  of  which  was 
resisted,  is  not  set  out  with  such  particular- 
ity as  would  enable  the  defendant  to  prop- 
erly prepare  his  defense;  the  fourth  ground 
is  that  the  indictment  fails  to  show  the  coun- 
ty of  which  W.  S.  Gresham  was  a  deputy 
sheriff ;  and  the  fifth  ground  is  that  the  in- 
dictment fails  to  show  from  what  court  the 
alleged  legal  process  was  issued.  It  has 
been  held  that  one  who  knowingly  and  will- 
fully obstructs,  resists,  or  opposes  a  deputy 
sheriff  serving  or  attempting  to  serve  a  law- 
ful process  or  order  is  guilty  of  a  violation 
of  section  311  of  the  Penal  Code,  if  force  be 
exerted  in  so  obstructing,  resisting,  or  op- 
posing the  officer,  regardless  of  whether  or 
not  the  officer  had  filed  his  official  oath  or 
had  given  any  bond  before  attempting  to  ex- 
ecute or  serve  the  order  or  process.  Ste- 
phens V.  State,  106  Ga.  116,  118,  32  S.  E.  13. 
See,  also,  Moses  v.  State,  6  Ga.  App.  251,  64 
S.  E..699. 

In  Gibson  v.  State,  supra,  the  indictment 
charged  the  accused  with  the  offense  of  ob- 
structing legal  process,  for  that  they  did,  on 
a  named  day — 

"unlawfally  and  with  force  and  arms,  knowing- 
ly and  willfullv  obstruct  and  oppose  H.  H. 
Smallwood,  legal  constable  of  said  county  of  De- 
catur, in  his  attempt  to  execute  the  judgment 
and  order,  the  same  being  lawful  process,  of 
W.  E.  Smith,  N.  P.  and  ex  officio  J.  P.  of  the 
694th  district  G.  M.  said  county,  rendered  and 
framed  by  said  magistrate  at  the  January  term« 
1912,  of  the  justice's  court  in  and  for  said  dis- 
trict and  county^  in  the  case  then  and  there 
tried  and  determmed  of  James  Watson  versus 
B.  H.  Gibson,  same  being  a  possessory  warrant 
proceeding  for  the  recovery  of  a  certain  cow, 
the  said  magistrate  then  and  there  awarding 
the  possession  of  said  cow  to  said  James  Wat- 
son, and  ordering  and  directing  the  said  Small- 
wood,  L.  C,  to  execute  and  enforce  said  judg- 
ment by  delivering  said  cow  to  said  Watson,  the 
execution  of  which  said  order  by  the  said  Small- 
wood,  L.  C,  was  obstructed  and  opposed  by 
said  defendants  as  aforesaid,  contrary  to  the 
laws  of  said  state." 

The  court  said  that  Indictment  not  only 

contained  the  terms  of  the  Code  definition  of 

the  offense,  but  was  otherwise  sufficient,  as — 

"it  set  out  the  nature  of  the  order  which  the 
constable  was  endeavoring  to  execute,  and  charg- 
ed that  the  defendant,  with  force  and  arms, 
knowingly  and  willfully  obstructed  and  oppos- 
ed its  execution.  The  specific  act  or  acts  by 
which  he  obstructed  or  opposed  the  officer  were 
not  set  out;  bnt  the  allegations  were  sufficient- 
ly definite  for  a  case  of  this  character,  where 
so  much  of  the  attendant  circumstances  was  set 


out,  and  where  there  could  have  been  no  very 
material  variation  in  the  manner  in  which  the 
officer  was  obstructed." 

In  the  case  now  under  consideration  the 
indictment  alleges  merely  that  a  deputy  sher- 
iff waa  attempting  to  serve  and  execute  ''a 
lawful  process,  to  wit,  a  mortgage  execution 
on  personalty  issued  against  the  said  Jack 
Paschal,  alias  Will  Paschal,  the  same  being 
in  favor  of  J.  Hulme  Morgan,  contrary  to 
the  laws  of  said  state,  the  good  order,  peace, 
and  dignity  thereof."  It  does  not  appear 
whether  the  mortgage  execution  which  Gres- 
ham as  a  deputy  sheriff  was  seeking  to  exe- 
cute was  issued  by  any  court  whicb  pos- 
sessed authority  to  issue  the  same,  or,  in 
fact,  that  it  was  issued  by  any  court  of  any 
kind  within  the  confines  of  this  state,  but, 
so  far  as  the  allegations  in  the  indictment 
are  concerned,  the  mortgage  execati<Hi  may 
have  been  issued  either  by  some  court  in  this 
state  without  proper  authority  to  iasue  it,  or 
by  some  court  in  another  state.  It  appears 
to  us  that  it  is  essential  that  the  indictment 
should  show  from  what  court  the  process  is- 
sued, not  only  in  order  that  the  defendant 
might  be  informed  as  to  the  particular  process 
he  is  charged  with  obstructing,  but  also  that 
it  may  appear  from  the  indictment  itself  that 
the  process  was  at  least  presumably  a  law- 
ful one.  The  mere  allegation  that  the  pro- 
cess was  "a  lawful  process,"  without  more, 
amounts  to  nothing  but  the  expression  of  a 
conclusion.  The  code  section  declaring  what 
constitutes  the  offense  of  obstructing  law- 
ful process  makes  it  a  penal  offense  for  any 
person  to  knowingly  and  willfully  obstruct 
or  oppose  *'any  officer  of  this  state,  or  other 
person  duly  authorized,"  in  serving  or  at- 
tempting to  server  etc.  The  indictment 
charges  that  the  defendant,  "with  force  and 
arms,  did  knowingly  and  willfully  obstruct, 
resist,  and  oppose  one  W.  S.  Gresham,  who 
was  then  and  there  deputized  as  a  deputy 
sheriff  to  execute  the  process  hereinafter 
described."  From  the  indictment  it  does  not 
appear  whether  W.  S.  Gresham  was  "an  of- 
ficer of  this  state"  or  was  "duly  authorized," 
or  even  whether  he  was  or  was  not  deputiz- 
ed as  a  deputy  sheriff  of  Morgan  county, 
Ga.;  but,  for  aught  that  appears  in  the  in- 
dictment itself,  Gresham  may  have  been  a 
deputy  appointed  by  the  sheriff  of  any  coun- 
ty in  the  state  "between  Rabun  Gap  and 
Tybee  Light,"  or  of  some  county  in  the  state 
of  Alabama,  Maine,  or  Texas.  Of  course  the 
defendant  probably  knew  that  Gresham  was 
assuming  to  act  as  deputy  sheriff  of  Mor- 
gan county,  and  that  the  execution  which 
Gresham  was  seeking  to  enforce  was  issued 
from  some  court  in  Morgan  county,  and  the 
particular  court  he  might  have  been  able  to 
ascertain  by  proper  investigation,  but  wheth- 
er this  be  true  or  not  is  entirely  immaterial, 
since  the  indictment  must  itself  charge  the 
crime  with  sufficient  definlteness,  irrespective 
of  extrinsic  matters. 

The  question  has  been  covered  in  principle 
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In  the  case  of  Hunter  ▼.  State,  4  6a.  App. 
679,  61  S.  E.  1130,  where  it  was  held  that  an 
accusation  in  a  prosecution  for  obstructing 
legal  process  is  Insufficient,  even  to  with- 
stand a  motion  in  arrest  of  Judgment — 

"where  it  fails  to  disclose  the  official  character 
of  the  officer  alleged  to  have  been  obstructed 
and  the  nature  of  the  process  he  was  attempting 
to  serve,  or  to  show  otherwise  that  the  officer 
was  autnorized  to  execute  the  process. 

The  court  said : 


*f 


««i 


'Due  authority  in  the  officer  executing  or  at- 
tempting to  execute  the  process,  for  the  ob- 
structing of  which  the  defendant  is  accused,  is 
an  element  essential  to  a  violation  of  section 
306  of  the  Penal  Ck>de  [Penal  Ck>de  of  1910,  I 
311].  If  the  official  character  of  the  officer  and 
the  nature  of  the  process  are  disclosed,  and  the 
process  is  of  the  kind  the  officer  is  authorised  to 
execute,  this  element  sufficiently  appears.  In 
the  present  case  the  prosecutor  is  alleged  to 
have  been  an  officer  of  this  state;  but  the  ac- 
cusation is  silent  as  to  the  nature  of  the  office. 
Was  he  a  constable,  a  justice  of  the  peace,  a 
fertiliser  inspector,  or  what?  The  pleadmg 
fails  to  disclose.  What  process  was  he  attempt- 
ing to  execute— a  common-law  fi.  fa^  a  writ  of 
possession  in  ejectment,  a  criminal  warrant,  a 
tax  execution,  an  attachment,  a  death  warrant, 
or  what?  The  record  is  silent.  If  he  was  a 
common  constable  attempting  to  execute  a  writ 
of  possession  in  an  ejectment  case,  or  a  jus- 
tice of  the  peace  attempting  to  hang  a  prisoner 
under  a  death  warrant,  or  a  county  commis- 
sioner attempting  to  levy  a  fi.  fa.,  or  a  fertil- 
izer inspector  attempting  to  serve  an  attachment 
(and  we  may  suppose  a  hundred  other  cases), 
the  allegations  of  the  accusation  would  be  com- 

eletely  supported,  and  yet  the  defendant  would 
e  innocent  The  guilt  of  the  accused  does  not 
follow  as  the  logical  legal  conclusion  from  the 
facts  stated  in  the  accusation.'* 

Since  it  does  not  appear  whether  Gresham 
was  an  ofRcer  of  this  state  (though  it  does 
appear  that  he  was  "deputized"  at  the  time 
lie  attempted  to  execute  the  process  "as  a  dep- 
uty sherifT'V  and  it  does  not  appear  whether 
the  process  in  question  was  a  lawful  process 
in  the  state  of  Georgia  and  against  property 
in  Morgan  county,  or  that  the  officer  attempt- 
ing to  execute  the  process  was  an  officer  who 
liad  authority  to  enforce  the  same,  we  think 
the  indictment  was  fatally  defective,  and 
that  the  judge  of  the  superior  court  erred  in 
overruling  the  second,  fourth,  and  fifth 
grounds  of  the  demurrer. 

The  third  ground  of  the  demurrer  is  that 
the  Indictment  fails  to  show  by  what  au- 
thority W.  S.  Gresham  was  made  deputy 
sheriff.  If  the  indictment  had  alleged  that 
Gresham  was  deputized  as  a  deputy  sheriff 
of  Morgan  county,  the  presumption  would  he 
that  he  was  made  deputy  sheriff  by  the  au- 
thority of  a  sheriff  having  the  power  to  act 
within  the  confines  of  Morgan  county,  and  to 
appoint  under  the  law  deputies  to  perform 
services  generally  as  provided  by  law,  or  to 
perform  special  services  only  without  taking 
oath,  as  provided  by  section  275  of  the  Polite 
leal  Gode,  supra.  Since,  under  what  we 
liave  already  said  as  to  the  law  on  that  point, 
it  is  immaterial,  in  making  out  the  offense 
of  obstructing  lawful  process,  whether  the 
deputy  officer  seeking  to  enforce  the  process 


had  previously  made  oath  or  given  bond,  it 
would  appear  to  be  Immaterial  to  the  defend- 
ant whether  the  indictment  alleges  how  and 
in  what  manner  the  deputy  officer  he  was 
charged  with  resisting  and  opposing  had  been 
deputized  to  act  in  the  particular  case. 

Since,  under  our  ruling,  the  demurrer  to 
the  indictment  should  have  been  sustained,  it 
would  be  fruitless  to  discuss  or  comment  upon 
what  followed  in  the  triaL 

Judgment  reversed. 


a6  Ga.  App.  174) 
BALDWIN  V.  STATE.     (No.  613«.) 
(Gourt  of  Appeals  of  Georgia.    March  80, 1915.) 

{SyTlahut  hy  the  OoMrt.) 

BUBGLABT  ^=»ll~GBnfINAIi  LaW  ^S»611— 
SUFFIOIXNOT  OF  EVIDENOB  —  GOBBOBOKA- 
TION. 

The  evidence  relied  upon  to  sustain  the 
conviction  of  the  accused,  outside  of  the  testi- 
mony of  the  alleged  accomplice,  was  wholly  cir- 
cumstantial, ana  was  not  enough  in  itself  to 
directly  connect  the  accused  with  the  commis- 
sion of  the  crime. 

[Bd.  Note.— For  other  cases,  see  Burglary. 
CJent.  Dig.  §§  94-103,  109;  Dec  Dig.  «=»41; 
Griminal  Law,  Gent  Dig.  |i  1128-1137:  Dec. 
Dig.  <&»511.] 

Broyles,  J.,  dissenting. 

Error  from  Superior  Gourt,  Bibb  Gounty; 
H.  A.  Mathewii,  Judge. 

Will  Baldwin  was  convicted  of  felonious- 
ly entering  and  stealing  certain  articles  from 
a  house,  and  brings  error.    Reversed. 

Napier,  Maynard  ft  Plunkett  and  W.  A. 
McGlellan,  all  of  Macon,  for  plaintiff  in  er- 
ror. John  P.  Ross,  SoL  Gen.,  of  Macon,  for 
the  State. 

WADE,  J.  The  house  of  Arthur  Walton, 
in  the  country,  was  feloniously  entered 
through  a  listened  window  while  he  and  his 
wife  were  away  in  the  fields  and  the  house 
was  unoccupied,  and  a  hat,  a  shirt,  a  pair  of 
women's  shoes,  a  razor,  and  six  sacks  of 
smoking  tobacco  of  a  brand  in  general  use 
were  stolen  and  removed  therefrom.  No 
one  witnessed  the  occurrence,  and  it  does 
not  appear  that  there  were  any  tracks  or 
other  circumstances  about  the  house  to  in- 
dicate who  or  how  many  people  commit- 
ted the  crime.  Walton's  wife  ret^amed  from 
the  field  and  discovered  that  the  house  had 
been  entered.  She  summoned  her  husband, 
who  thereupon  took  his  shotgun  and  pro- 
ceeded along  the  railroad  in  the  direction  of 
a  nearby  station  and  hamlet,  where  he  found 
three  negroes  and  a  white  man,  all  seated 
together  in  a  little  shed  room  belonging  to 
the  railroad  company.  Gn  his  approach  the 
white  man  fled  towards  the  adjacent  river 
swamp,  and  later  was  apprehended.  One  of 
the  negroes  attempted  to  flee,  but  halted  and 
surrendered  when  Walton  fired  his  gun  in 
the  air  to  Intimidate  him  and  called  upon 
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liim  to  stoiK  The  ot^er  two— Baldwin,  the 
plaintiff  in  error,  and  Moore — ^made  no  effort 
to  esca];)e,  though  they  began  walking  off 
when  Walton  approached.  Walton  called 
upon  Davis,  who  kept  a  store  near  by,  to 
take  charge  of  Moore  and  Baldwin  until  he 
caught  Williams,  the  negro  who  ran,  and 
neither  Moore  nor  Baldwin  made  any  at- 
tempt to  get  away  from  Davis,  though  Da- 
vis  was  not  armed.  When  Walton  approach- 
ed Baldwin  and  Moore,  each  had  a  sack  of 
"Bull  Durham"  tobacco,  the  brand  of  tobacco 
stolen  from  his  house,  but  he  was  unable 
to  identify  it  as  the  tobacco  he  had  lost  Each 
had  apparently  made  four  or  five  cigarettes 
out  of  the  tobacco  when  arrested  by  Wal- 
ton. The  three  negroes  and  the  white  man 
were  placed  in  custody,  and  at  the  trial  of 
the  plaintiff  in  error  tiie  white  man,  George 
Knight,  who  had  previously  pleaded  guilty, 
testified  that  the  robbery  was  the  work  of 
himself  and  these  three  negroes;  that  Wil- 
liams, Moore,  and  Baldwin  entered  the  house 
through  a  window  after  breaking  the  fasten- 
ing which  secured  its  shutter,  and  that  he 
remained  outside,  and  later  a  division  of  the 
spoils  was  made;  that  the  hat  was  given  to 
him,  Williams  retained  the  razor  and  some 
other  things,  and  Moore  and  Baldwin  receiv- 
ed some  of  the  stolen  sacks  of  tobacco.  There 
was  evidence  that  Baldwin  had  previously 
borne  a  reputation  for  industry  and  honesty, 
and  had  been  regularly  employed  for  several 
years  by  a  manufacturing  concern  in  Macon. 
He  explained  his  presence  at  the  place  where 
he  was  arrested  by  asserting  that  he  was 
seeking  employment  from  a  certain  company 
engaged  in  extensive  construction  work  in 
that  neighborhood,  which  would  pay  him 
better  wages  than  he  had  been  getting,  and 
that  he  had  only  casually  encountered  the 
other  defendants,  and  knew  nothing  of  the 
crime.  The  next  morning  after  the  arrest 
the  stolen  razor  was  found  in  a  little  box  or 
crate  in  which  chickens  had  been  shipped, 
and  upon  which,  it  was  testified,  "one  of 
these  boys"  was  sitting  while  under  the  shed 
at  the  railroad  station;  and  some  tobacco  of 
the  kind  and  brand  stolen  from  Walton  was 
also  found  at  that  time  underneath  certain 
planks  upon  which  '*one  of  the  boys"  had 
been  then  seated;  but  it  does  not  appear 
whether  the  razor  was  found  where  Moore 
or  where  Baldwin  had  been  seated,  nor  does 
it  appear,  except  by  conjecture  or  possible 
inference,  that  either  Moore  or  Baldwin  plac- 
ed the  razor  or  the  tobacco  where  they  were 
discovered. 

The  plaintiff  In  error  was  arrested  while 
in  the  company  of  a  self-confessed  burglar, 
near  a  railroad  station  in  the  coimtry,  while 
making  no  effort  to  conceal  himself,  and  the 
testimony  of  his  alleged  accomplice  implicat- 
ed him  in  the  commission  of  the  crime;  but 
it  was  not  shown  that  he  had  on  his  per- 
son or  in  his  possession  any  of  the  articles 
identified  as  stolen,  nor  was  it  shown  by  the 


testimony  of  aliy  person  other  than  the  ac- 
complice that  he  had  been  near  the  scene  of 
the  crime.  He  yielded  to  arrest  quietly,  an<l 
made  no  effort  to  escape,  notwithstanding 
that  the  man  guarding  him  was  not  an  officer 
and  was  unarmed,  and  his  previous  character 
for  industry  and  honesty  corroborated  Ms 
rational  explanation  of  his  presence  in  the 
locality  where  he  was  when  arrested.  It  is 
true  that  a  partially  used  bag  of  smoking 
tobacco  of  the  same  brand  as  that  stolen  ap- 
pears, from  the  testimony  of -one  witness,  to 
have  been  In  his  possession  at  the  time  he 
was  arrested;  but  this  tobacco  was  not  iden- 
tified as  a  part  of  that  which  had  been  stolen, 
and  it  does  not  appear  that  the  brand  was 
unusual,  and  not  one  commonly  In  use.  Also 
the  next  morning  after  the  arrest  some  smok- 
ing tobacco  like  that  stolen  and  the  stolen 
razor  were  found  under  a  box  and  some 
planks  on  which  the  defendants  had  been 
seated,  but  it  does  not  appear  which  of  the 
defendants  was  seated  where  the  razor  was 
found,  and  the  tobacco  then  found  was  not 
identified  as  a  part  of  that  which  had  been 
stolen.  There  was  evidence  that  one  of  the 
three  negroes  arrested  had  on  the  pair  of 
shoes  which  had  been  stolen,  but  the  evidence 
does  not  disclose  that  Baldwin  was  the  one 
wearing  the  shoes,  but  rather  points  to  one 
of  the  other  defendanta  From  all  the  above 
it  does  not  appear  that,  outside  of  the  evi- 
dence of  the  accomplice,  there  was  any  evi- 
dence which  directly  connected  Baldwin  with 
the  commission  of  the  crime,  though  the  facts 
shown  were  extremely  su^icious,  and  pos- 
sibly the  defendant  may  be  guilty.  Applying, 
however,  the  strict  rple  so  often  announced 
by  our  Supreme  Court  and  this  court,  we  feel 
compelled  to  hold  that  the  court  erred  in 
overruling  the  motion  of  the  defendant  for  a 
new  trial. 

While  it  Is  not  essential  that  the  testimony 
in  corroboration  of  an  accomplice  shall  of 
itself  be  sufilcient  to  warrant  a  verdict  of 
guilty .  (Partee  v.  State,  67  Ga.  570,  571),  or 
that  the  testimony  of  the  accomplice  shall  be 
corroborated  in  every  material  particular 
(Bishop  V.  State,  9  Ga.  App.  205,  70  S.  £. 
976;  Dixon  v.  State,  116  Ga.  186,  42  S.  E. 
357),  nothing  is  better  settled,  under  the  de- 
cisions of  the  Supreme  Court  and  of  this  court 
than  that  the  corroborative  testimony  shall 
be  of  itself  sufficient  to  raise  an  inference 
that  the  defendant  is  guilty.  Corroborating 
circumstances  must  be  such  as,  independently 
of  the  testimony  of  the  accomplice,  would  lead 
to  the  inference  of  the  guilt  of  the  accused, 
and  must  in  some  way  connect  the  defendant 
with  the  criminal  act  Bishop  v.  State,  su- 
pra ;  Smith  V.  State,  7  Ga,  App.  781,  783,  68 
S,  B.  835;  Childers  v.  State,  52  Ga.  106,  Mc- 
Calla  V.  State,  66  Ga.  346 ;  Taylor  v.  Stete,  110 
Ga.  154,  35  S.  E.  161 ;  McCrory  v.  States  101 
Ga.  779,  28  S.  E.  921.  While  it  is  true  that 
the  sufficiency  of  circumstances  offered  for 
the  purpose  of  corroboration  is  a  matter  for 
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determination  by  the  Jnry  (Dlzon  ▼.  State,  7 
Ga.  App.  604,  67  S.  E.  689),  and  "the  law 
cannot  lay  down  a  rule  to  measure  the  extent 
of  corroboration  necessary,  still,  where  the 
only  witness  in  a  felony  case  is  confessedly 
an  accomplice,  the  corroborating  drcnm- 
stances  are  not  sufficient  to  dispense  with 
another  witness,  unless  they  are  such  as  to 
connect  the  defendant  with  the  crime.  It  is 
not  sufficient  for  a  witness  to  corroborate 
as  to  the  time,  place,  and  circumstances  of  a 
transaction,  if  there  is  nothing  except  the 
statement  of  the  accomplice  to  show  any 
connection  of  the  prisoners  therewith"  (Smitii 
y.  State,  supra).  And  facts  which  merely 
place  upon  the  defendant  a  graye  suspicion 
of  guilt  are  not  sufficient  (Taylor  y.  State, 
supra;  Harrell  y.  State,  121  Ga.  607,  48  S. 
S.  703),  though  slight  eyidence  that  the  crime 
was  committed  by  the  defendant,  and  also 
Identifying  him  with  it,  will  corroborate  the 
testimony  of  his  accomplice  and  warrant 
a  finding  of  guilty  (Partee  y.  State,  supra; 
Roberts  y.  State,  55  Ga.  220;  Byans  y.  State, 
78  Ga.  351). 

While  it  is  the  proylnoe  of  the  Jury  to  de- 
termine whether  the  circumstances  shown  by 
outside  eyidence  are  sufficient  to  corroborate 
the  testimony  of  a  confessed  accomplice,  the 
Jury  may  not  be  allowed  to  attach  undue  and 
unreasonable  weight  and  importance  to  slis^t 
or  triyial  circumstances  sufficient  perhaps  to 
produce  a  strong  suspicion  of  guilt,  and  there- 
by create  a  connection  between  the  accused 
and  t^e  commission  of  the  crime,  where  It  is 
not  oUierwise  established  to  the  satisfaction 
of  the  rational  mind.    So  where,  as  in  this 
case.  It  appears  to  a  reylewing  court  that  the 
only  circumstances  relied  upon  to  connect  the 
defendant  with  the  crime  are  wholly  insuf- 
ficient of  themselyee  to  create  more  than  a 
suspicion  of  guilt,  the  yerdict  depending  upon 
mich   circumstances   cannot   be   allowed   to 
stand.    While  this  court  is  properly  without 
power  to  interfere  with  the  findings  of  juries 
on  questions  of  fact,  yet  one  of  the  funda- 
mental reasons  for  its  existence  is  that  it 
may    determine    if    the   evidence   produced 
against  any  person  charged  with  the  com- 
mission of  a  crime  is  legally  sufficient  to  war- 
rant the  inference  drawn  by  the  jury  as  to 
the  guilt  of  the  defendant     If  a  jury  had 
the   absolute  power  to  determine  the  legal 
sufiiciency  of  any  kind  of  eyidence  to  estab- 
lish the  guilt  of  those  accused  of  crime,  with- 
out check  or  hindrance,  and  without  the  op- 
I)ortunity  for  review  in  a  forum  presumably 
removed  from  the  possible  influence  of  local 
impulses  or  feeling,  bias,  or  prejudice,  which 
may  often  .to  some  degree  unconsciously  af- 
fect even  the  most  scrupulous  and  careful 
jurors,  one  charged  with  a  crime  particularly 
offensiye   to   the   spirit   of   the   community 
wbere  he  happens  to  be  tried,  or  so  terrible 


in  its  nature  as  to  cry  aloud  to  every  law- 
abiding  citizen  for  the  Infliction  of  the  se- 
verest penalties  upon  the  perpetrator,  might 
be  swept  onwurd  to  ruin  by  ^'trifles  light  as 
air,"  which  in  the  reflective  calm  following 
the  storm  of  impulse  may  be  found  to  have 
been  wholly  insufficient  to  connect  the  de- 
fendant with  the  crime  for  which  he  has 
been  sacrificed  upon  the  altar  of  a  wrathful, 
though  mistaken.  Nemesis.  While  circum- 
stances may  to  some  extent  be  sufficient  to 
corroborate  an  accomplice,  still,  if  they  fall 
to  connect  the  accused  vtrith  the  crime  by  a 
thread  of  evidence  of  even  cobweb  fineness  or 
if  a  single  link  be  missing  from  the  chain  of 
facts  that  may  be  wound  about  him,  no  mat- 
ter how  grave  the  suspicion  created  against 
him,  he  must  be  accounted  innocent,  and  lib- 
erated from  the  toils  of  the  law,  since  only 
by  a  complete  chain  of  evidence,  or  by  an 
unbroken  thread  of  testimony  connecting  him 
with  the  crime,  can  the  presumption  of  in- 
nocence wjth  which  he  enters  upon  his  trial 
be  finally  removed.  Also,  whether  oflTered  as 
the  sole  proof  of  guilt,  or  in  corroboration  of 
an  accomplice,  the  general  rule  applies  that, 
where  circumstantial  evidence  alone  is  re- 
lied upon,  it  must  be  sufficient  to  satisfy  the 
jury  of  the  guilt  of  the  accused  to  the  ex- 
clusion of  every  other  reasonable  supposi- 
tion. 

Except  as  indicated  above,  there  is  no  such 
substantial  merit  in  any  of  the  assignments 
of  error  as  would  make  it  necessary  to  dis- 
cuss or  specifically  refer  to  them. 

Judgment  reversed. 

BROYLES,  J.  (dissenting).  Slight  evidence 
corroborating  the  testimony  of  an  accomplice 
may  be  sufficient  to  authorize  a  jury  in  find- 
ing the  accused  guilty;  and,  under  the  de- 
cisions of  this  court  and  of  the  Supreme 
Court,  the  sufficiency  or  weight  of  corrobo- 
rating evidence  is  a  question  solely  for  the 
jury,  and  when  they  find  that  it  is  sufficient, 
and  the  trial  judge  approves  their  finding,  a 
reviewing  court  wiU  not  interfere  with  the 
discretion  of  the  trial  judge  in  refusing  a 
new  trial,  unless  it  has  been  manifestly  abus- 
ed. Roberts  v.  State,  56  Ga.  220 ;  Ransone  v. 
Christian,  56  Ga.  356;  Bell  v.  State,  73  Ga. 
572;  E)vans  v.  State,  78  Ga.  351;  Sikes  v. 
State,  105  Ga.  592  (3),  595,  31  S.  E.  567; 
Powers  v.  State,  44  Ga.  210;  Chapman  v. 
State,  109  Ga.  164,  165,  34  S.  E.  369;  Har- 
grove v.  State,  125  Ga.  275,  54  S.  E.  164; 
Anglin  v.  State,  14  G«u  App.  566,  81  S.  E. 
804.  In  this  case,  the  jury  having  found 
that  the  corroborating  evidence  was  suffi- 
cient, and  their  verdict  having  been  approved 
by  the  trial  judge,  and  no  error  of  law  hav- 
ing been  conunitted  by  him,  I  think  that  his 
judgment  overruling  the  motion  for  a  new 
trial  should  be  affirmed. 
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BOWEN  y.  STATE.     (No.  5858.) 
(Court  of  Appeals  of  Georgia.    March  18,  1015.) 

(Syllabus  by  the  Court,) 

1.  ROBBEBY  ^==>6— ROBBEBT  BT  FOROB— ElB- 

ifENTS  OF  Offense. 

To  constitute  robbery  by  force,  it  is  not  es- 
sential that  the  yictim  shall  be  conscious.  While 
it  is  not  robbery  to  abstract  property  furtively 
from  the  person  of  one  who  is  unconscious,  that 
offense  is  committed  where,  to  accomplish  the 
taking,  he  is  beaten  or  bodily  injury  is  inflicted 
upon  him. 

(a)  What  was  said  in  the  decision  in  the  case 
of  Williams  y.  State,  9  Ga.  App.  170,  70  S.  E. 
890,  to  the  effect  that  it  must  be  shown  that  the 
yictim  was  conscious  of  the  taking,  was  not 
intended  to  apply  to  robbeiy  by  force  (in  the 
sense  in  which  the  term  *'force*'  is  used  in  the 
law  as  to  robbery),  but  related  to  a  kind  of  rob- 
bery in  which  such  force  is  not  essential,  and 
which  the  act  of  1903,  amending  the  Code  defini- 
tion of  robbery,  added  as  an  offense  distinct  from 
robbery  by  force  and  robbery  by  intimidation,  to 
wit,  "the  sudden  snatching,  taking,  or  carrying 
away"  of  property,  "without  the  consent  of  the 
owner  or  person  in  possession  or  control  thereof." 
Penal  Code  1910,  f  148. 

[Ed.  Note. — For  other  cases,  see  Robbery, 
Cent  Dig.  §  6;  Dec.  Dig.  <^==>6. 

For  other  definitions,  see  Words  and  Phrases, 
'  Eirst  and  Second  Series,  Robbery.] 

2.  Robbebt  ^=s>6— Robbeby  by  Fobce— Eue- 
ments. 

The  force  which  distinguishes  robbery  from 
larceny  from  the  person,  where  the  property  is 
taken  without  the  knowledge  of  the  owner,  may 
be  no  more  than  is  used  to  oreak  a  watch  chain, 
in  detaching  a  watch  from  the  person. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent.  Dig.  §  6;  Dec  Dig.  «=:»6.] 

3.  RoBBEBY  ^=»24— Robbery  by  Fobob— Suf- 
ficiency OF  Evidence. 

The  evidence  was  sufficient  to  show  that  the 
prosecutor's  watch,  money,  and  other  things  of 
value,  of  which  the  indictment  alleged  he  had 
been  robbed  by  force,  were  taken  from  his  person 
while  he  was  drunk  or  unconscious  from  liquor 
furnished  to  him  by  the  defendant,  which  prob- 
ably was  drugged,  and  that  his  watch  chain  was 
broken  and  bodily  injuries  were  inflicted  upon 
him  while  he  was  in  that  condition;  and  the 
circumstances  autiborized  the  jury  to  conclude 
that  the  watch  chain  was  broken  and  the  inju- 
ries were  inflicted  in  the  taking  of  these  things 
from  his  person,  and  that  the  defendant  was  the 
perpetrator  of  the  crime. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent  Dig.  {§  32-36 ;   Dec.  Dig.  «=s>24.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;    B.  H.  Hill,  Judge. 

Tom  Bowen  was  convicted  of  robbery  by 
force,  and  brings  error.    Afl3rmed. 

Tom  Bowen  was  convicted  under  an  In- 
dictment charging  him  with  robbery  by  force, 
alleged  to  have  been  committed  in  taking  a 
watch  and  certain  other  property  from  the 
I)erson  of  J.  A.  Rozier.  From  the  testimony 
of  the  state  it  appeared  that  between  1  and  2 
o'clock  at  night,  on  December  27,  1913,  Roz- 
ier engaged  the  defendant  (who  was  a  cab 
driver)  to  drive  him  in  cab  No.  89  from  a 
club  on  Marietta  street,  in  the  city  of  At- 
lanta, to  the  Brittain  Hotel,  and  directed 
bim  to  go  by  a  store  owned  by  Rozier  and 


his  brother.    At  the  store  Rozier  opened  the 
door  and  invited  the  defendant  to  come  lu,  as 
the  night  was  very  cold,  and  in  his  presence 
opened  a  safe  and  took  from  it  10  $1  bills. 
Thereafter  Rozier  re-entered  the  cab  and  in- 
structed  the  defendant   to  take   bim   to  a 
house  on  Edgewood  avenue,  which  be  enter- 
ed, and  after  a  minute  or  two  he  returned 
to  the  street,  got  Into  the  cab,  and  requested 
the  defendant  to  drive  to  "the  hoteL"    The 
cab  was  driven  up  Edgewood  avenue  and  Ma- 
rietta street  to  Btoad  street,  and  oat  Broad 
street  to  Alabama  street,  and  there  it  stop- 
ped, and  the  defendant  turned  to  Rozier,  who 
was  then  considerably  under  the  influence 
of  liquor,  and  said:    "It   was  a   little  bit 
dangerous  for  me  to  drive  over  this  way.   I 
have  been  having  some  trouble  over  here." 
Rozier  replied,  I  don't  reckon  there  is  any 
harm  in  it,"  but  the  defendant  said  It  was 
getting  late  in  the  morning.     Just  then  a 
policeman  came  up  and  spoke  to  the  defend- 
ant, but  Rozier  did  not  hear  what  was  said, 
and  the  defendant  turned  the  cab  around  and 
said,  "I  told  you  we  would  get  into  trouble 
if  we  didn't  mind,"  and  suggested  pulling 
down  the  shades  in  the  cab,  so  that  no  one 
could  see  who  was   inside,  and   that  they 
"drive  around  another  way."    Rozier  agreed 
to  this,  the  defendant  puiled  down  ttie  shades, 
and  the  cab  resumed  its  journey.     Rozier 
failed  to  look  out  of  the  windows,  or  pay  any 
attention  to  the  direction  in  which  they  were 
going.     The  cab  finally  stopped,  the  driver 
jumped  out,  and  Rozier  opened  the  door,  and, 
failing   to   recognize   the   locality,   inquired 
where  the  defendant  was  going.    The  defend* 
ant   replied   that  he  was  going   "into  this 
house  a  minute,"  and  would  be  "right  back." 
Rozier  said:    "All  right;    hurry  back** — ^and 
sat  down  again  In  the  cab,  but  after  10  or 
15  minutes  he  grew  tired  of  waiting;  it  was 
very  cold,  and  he  got  out  of  the  cab  and  went 
to  the  house,  and  entered  without  knocking. 
The  defendant  was  sitting  by  the  fire,  and,  in 
reply  to  Rozier's  question  why  he  did  not 
come  on,  he  said  he  was  just  getting  ready  to 
come.     The  defendant  asked   Rozier  if  he 
would  not  like  to  haye  a  half  pint  of  whisky 
before  leaving,  and,  when  Rozier  answered, 
"Tes,"  and  gave  him  a  half-dollar,  the  de- 
fendant handed  Rozier  a  half-pint  bottle  of 
some  kind  of  liquid.    Rozier,  thinking  it  was 
whisky,  took  a  drink  from  the  bottle,  gave 
the  bottle  back  to  the  defendant,  and  went 
out  with  him  and  got  in  the  cab.     The  de- 
fendant then  said  he  had  forgotten  some- 
thing, and  went  again  into  the  house,  with 
the  statement  that  he  would  "be  right  bac*." 
Rozier  began  feeling  the  effects  of  the  drink 
he  had  taken  from  the  bottle,  and  which  he 
said  made  him  dizzy  when  he  took  it  and 
"went  all  through"  him,  and  was  '^nothing 
like  an  ordinary  drink  of  whisky,"  and,  sus- 
pecting that  something  was  wrong,  he  took 
out  a  diamond  stud  that  he  wore,  and  put 
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it  under  the  lapel  of  his  coat,  and  in  a  few 
minutes  became  unconscious.  He  testified 
that  he  had  been  drinking  before  he  took  this 
drink,  but  was  not  drunk,  and  that  after  he 
became  unconscious  he  knew  no  more  until 
the  following  night,  when  he  recognized  Ills 
brother  leaning  over  him  at  Grady  Hos- 
pital, asking  him  to  tell  who  was  with  him 
"that  night'*  His  diamond  stud,  watch  and 
chain,  overcoat,  Masonic  pin,  and  the  con- 
tents of  his  pockets  were  taken  from  him 
after  he  drank  the  liquor  and  became  un- 
conscious. 

The  doctor  on  duty  at  the  Grady  Hospital 
at  the  time  Rozier  was  brought  there  testified 
that  he  ''was  In  such  condition  his  own  brother 
could  not  recognize  him;  his  face  was  beat- 
en to  a  jelly ;  his  jaw  was  broken  and  nose 
broken,  chin  cut,  several  cuts  on  his  face, 
eye  knocked  out";  that  he  seemed  to  have 
been  beaten  with  some  blunt  instrument,  and 
that  the  beating  could  have  been  done  with 
an  instrument  similar  to  one  exhibited  at 
the  trial;    that  it  was  necessary  for  him  to 
remain  in  the  hospital  a  month  or  six  weeks ; 
that  In  response  to  questions,  before  he  was 
able  to  talk,  he  wrote  the  cab  number,  89, 
on  a  piece  of  paper,  the  name  of  the  club, 
and  the  time  at  which  he  left  the  club,  1 :30 ; 
that  his  condition  was   desperate,   and  he 
was  unconscious  when  he  was  brought  to 
the  hospital,  but  when  he  wrote  the  cab  num- 
ber, etc.,  'lie  knew   what   he  was  talking 
about";   that  the  writing  was  done  "Sunday 
afternoon    after    he    was    injured    Friday 
night'';  that  he  said  the  driver  promised  to 
take  him  to  a  "sporting  house,"  but  he  never 
reached  it.    Policeman  Hannah  testified  that 
he  saw  Rozier  "on  the  night  of  December 
27,  1913,  about  6  o'clock  in  the  morning"; 
that  a  colored  woman  came  by  on  his  beat 
and  reported  that  some  one  was  lying  down 
in  an  alley,  "moaning  and  going  on";    that 
he  went  down  to  the  alley,  back  of  Gilmer 
street,  and  found  a  man  beaten  up  worse 
than  he  had  ever  seen  anybody;    that  he 
could  not  recognize  him  at  all,  or  tell  wheth* 
er  he  was  white  or  black;    that  he  called 
the  patrol  wagon  and  sent  the  man  to  the 
Grady  HospitaL     The  witness  said,  further, 
he  had  known  Tom  Bowen,  the  defendant, 
for  several  years  and  had  seen  him  at  2 
o'clock  the  same  morning;    that  the  police 
examine  cabs  that  go  over  their  beats  after 
12  o'clock;    that  Tom  Bowen's  number  was 
89,  and  that  he  came  Into  Decatur  street 
from   Fort   street   about  two   blocks   away 
from  where  Rozier  was  found  later.    This 
witness  said  that  Rozier  was  covered  with 
blood  and  was  unable  to  talk,  and — 

"there  was  a  little  piece  of  watch  chain  banging 
onto  his  vest,  about  as  long  as  your  finger.  His 
overcoat  was  gone.  I  saw  that  piece  of  wood 
down  there.  After  I  sent  him  in  I  went  back  to 
search,  and  I  found  a  pool  of  blood  right  in  the 
mouth  of  the  alley,  and  this  was  lying  right  by 
it,  and  I  fo'ind  where  it  had  been  pulled  off  the 
fence,  about  IQ  feet  from  where  I  found  Mr. 
Rdzler." 


The  witness  said,  on  cross-examination, 
that  he  was  on  duty  from  12  o'clock  to  8:30; 
that  he  found  Rozier  in  the  alley  or  back 
yard  of  a  place  on  Fifth  avenue,  "a  little 
over  a  block  from  Decatur  street,  and  about 
as  far  from  Gilmer  street,  across  the  street 
right  at  Gilmer  street";  that  Fifth  avenue 
is  a  little  alley  running  from  Fort  street, 
and  Rozier  was  lying  In  the  alley  or  back- 
yard; that  blood  and  bloody  tracks  were  all 
about  there,  and  blood  "seemed  to  have  been 
scattered  all  over  everything  when  he  was 
beaten  up,  and  must  have  got  on  the  man 
who  beat  him  up,  too";  that  he  saw  cab 
89  going  In  about  2  o'clock  "at  Decatur  and 
Fort  streets,"  and  at  that  time  there  was 
nobody  in  the  cab,  and  the  driver,  Tom,  was 
by  himself;  that  the  body  was  found  about 
two  blocks  "this  side"  of  where  he  saw  the 
cab— the  cab  was  two  blocks  beyond. 

Policeman  Clack  testified  as  follows: 

"I  remember  the  night  Mr.  Rozier  was  as- 
saulted. I  saw  him  in  the  cab  that  night  about 
2  or  little  after  2  o'clock  at  Broad  and  Ala- 
bama streets,  in  Tom  Bowen's  cab^  No.  89.  I 
am  positive  it  was  Tom  Bowen.  I  don't  know 
how  long  I  have  known  him.  There  was  a  man 
in  the  cab  at  the  time,  but  I  didn't  know  it  was 
Mr.  Rozier.  He  drove  the  cab  up  and  straight 
across  the  sidewalk  at  Broad  and  Alabama,  and 
I  never  said  anything  to  him.  I  stopped  there  a 
moment.  I  never  said  anything  to  him.  I 
walked  on  to  Mitchell  street  and  come  back,  and 
he  was  still  standing  there.  I  says,  'Drive  on 
somewhere;'  and  he  turned  around  and  drove 
back  across  the  viaduct.  Mr.  Rozier  was  in  cab 
89,  at  Broad  and  Alabama  streets  at  2  o'clock  or 
a  little  after.  I  took  the  driver  to  be  Tom 
Bowen," 

It  will  be  observed  that  this  witness  first 

stated  that  he  saw  Rozier  in  Tom  Bowen's 

cab.  No.  89,  about  2  o'clock  at  Broad  and 

Alabama  streets,  and  also  stated  that  there 

''was  a  man  in  the  cab  at  the  time,  but  he 

didn't  know  It  was  Mr.  Rozier";    and  on 

cross-examination  he  said: 

"Mr.  Rozier  was  in  cab  89  at  Broad  and  Ala- 
bama streets  at  2  o'clock  or  a  little  after." 

Evidently  the  witness  meant  by  this  testi- 
mony that  when  he  saw  Rozier  in  the  cab 
he  did  not  know  who  he  was,  that  is,  did  not 
know  his  name,  but  he  recognized  the  prose- 
cutor, Rozier,  as  the  same  man,  and  then  tes- 
tified the  man  he  had  seen  in  the  cab  was 
Rozier.  There  was  further  evidence  that  89 
was  the  number  of  Tom  Bowen's  cab,  and 
evidence  that  Rozier,  after  his  discharge 
from  the  hospital,  went  with  certain  police- 
men to  the  place  where  he  was  found,  and 
entered  three  or  four  houses  near  that  point, 
some  of  which  were  exactly  alike,  and  finally 
identified,  without  aid,  the  house  where  he 
obtained  the  drink  from  Bowen,  and  this 
house  proved  to  be  Bowen's  house  on  Gilmer 
street,  about  a  block  from  Fifth  avenue, 
where  the  witness  Hannah  said  he  saw  the 
defendant  on  that  night ;  that  after  the  iden- 
tification of  the  house  by  Rozier,  he  went 
to  the  jail  and  immediately  identified  Tom 
Bowen  as  the  negro  who  was  with  him  on 
the  night  he  was  robbed,  and  as  the  last  man 
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he  had  spoken  to  then.  It  further  appeared 
that  the  defendant  oh  several  occasions  made 
conflicting  statements  as  to  his  movements 
at  or  about  the  time  the  robbery  occurred. 
None  of  the  stolen  property  was  found  in 
his  possession,  and  none  was  recovered  ex- 
cept the  diamond  stick  pin,  which  officers 
found  in  the  possession  of  a  negro  orderly  at 
the  hospital,  who  had  waited  on  Rozier.  The 
piece  of  wood  picked  up  near  where  Rozier 
was  found  was  introduced  in  evidence. 
There  was  testimony  for  the  defendant  from 
his  mother,  his  brother,  and  his  sister-in-law 
(who  lived  in  the  same  house  with  him)  to 
the  effect  that  he  did  not  come  home  between 
midnight  and  the  morning  of  December  27, 
1913.  His  mother  and  his  sister-in-law  tes- 
tified that  they  did  not  see  Rozier  there  that 
morning;  the  defendant's  brother  did  not 
say  whether  he  saw  Rozier.  The  sister-in- 
law  testified  that  there  were  three  rooms  in 
the  house ;  that  she  slept  in  the  middle  room ; 
that  there  was  fire  in  the  front  room;  and 
that  she  did  not  sit  up  all  night.  .  There 
was  testimony  from  another  witness,  tend- 
ing to  prove  an  alibi,  and  the  defendant 
made  a  rambUng  statement,  in  which  he  re- 
counted what  he  understood  Rozier  had  stat- 
ed in  regard  to  his  movements  on  the  night 
in  question,  and  finally,  when  by  permission 
of  the  court  his  attention  was  directed  to 
his  own  movements,  he  told  what  trips  were 
made  in  his  cab  and  where  he  had  gone,  but 
he  nowhere  mentioned  that  he  had  driven 
Rozier  to  any  place  whatever,  nor  did  he 
deny  in  so  many  words  any  statement  made 
by  Rozier  or  by  any  witness  for  the  state. 

MoQre  &  Moore  and  Sims  ft  Yon  Nunes, 
all  of  Atlanta,  for  plaintiff  in  error.  Hugh 
M.  Dorsey,  Sol.  Gen.,  of  Atlanta,  for  the 
Stat& 


WADE,    J.    (after   stating    the    facts    as 

above).     [1]  The  motion  for  a  new  trial  is 

based  on  the  general  grounds  only,  and  it 

is  insisted  by  the  plaintiff  in  error  that  the 

verdict  finding  him  guilty  of  robbery  was 

unauthorized  because  the  testimony  for  the 

state  showed  that  the  property  was  taken 

without  the  knowledge  of  the  owner,  and 

while  he  was  unconscious,  and  therefore  that 

the  offense  was  larceny  from  the  person  and 

not  robbery.    Prior  to  1903  our  Code  (Penal 

Code  1895,  9  151)  defined  robbery  as— 

"the  wrongful,  fraudulent  and  violent  taking  of 
money,  goods  or  chattels  from  the  person  of  an- 
other by  force  or  intimidation,  without  the  con- 
sent of  the  owner." 

In    1903   the   definition   of   robbery    was 

amended  by  adding  the  following: 

"Or  the  sudden  snatching,  taking,  or  carrying 
away  any  money,  goods,  chattels,  or  anything  or 
value  from  the  owner  or  person  in  possession 
or  control  thereof,  without  the  consent  of  the 
owner  or  person  in  possession  or  control  there- 
of." 

In  Williams  v.  State,  9  Ga.  App.  170,  70  S. 
E.  890,  Judge  Russell,  speaking  for  the  court, 
said: 


"Under  the  act  of  1903  (Acts  1903,  p.  43> 
amending  the  former  definition  of  robbery,  there 
was  added  to  robbery  by  force  and  robbery  by 
intimidation  a  new  class  or  kind  of  robbery,  to 
wit,  *the  sudden  snatching,  taking,  or  carryiD? 
away'  of  property,  'without  the  consent  of  th(» 
owner  or  person  in  possession  or  control 
thereof.'  Penal  Code  1910,  i  148.  Prior  to 
this  amendment  violence  of  some  kind  was  an 
indispensable  essential  of  tiie  offense  of  robbery. 
Without  violence  there  could  be  no  robbery :  bat 
the  offense  might  be  larceny  from  the  person. 
Since  the  amendment,  in  order  to  prove  a  case 
of  robbery  by  suddenly  taking  or  carrying  away 
the  proi>erty  of  another  without  his  consent,  it 
is  only  necessary  to  show  that  the  person  robbed 
was  conscious  that  something  was  being  taken 
away  from  him,  and  that  for  any  reason  he  was 
unable  to  prevent  it ;  and  consequently  the  only 
difference  now  between  robbery  of  this  class  and 
larceny  from  the  person  is  that  in  tiie  latter  case 
the  property  is  abstracted  without  the  loiowl- 
edge  of  its  possessor;  but  if  the  possessor  be- 
comes oonsdous,  even  in  the  takmg,  that  his 
Eroperty  is  being  taken  away  from  him,  and  this 
Qowledge  is  obtained  before  the  taking  is  com- 
plete, the  offense  of  robbery  is  oommitted.** 

That  case  Is  relied  upon  by  the  plaintiff  In 
error  as  authority  for  the  position  that  ^oe 
the  evidence  disclosed  that  the  person  nib- 
bed was,  at  the  time  of  the  taking,  uncon- 
scious that  his  property  was  being  taken  ftom 
him,  a  conviction  for  robbery  could  not  be 
sustained.  It  will  be  observed  that  the  hold- 
ing of  the  court  that  in  order  to  convict,  it 
was  "necessary  to  show  that  the  p&^on  rob- 
bed was  conscious  that  something  was  being 
taken  away  from  him,  and  that  for  any  rea- 
son he  was  unable  to  prevent  it,"  applies  dis- 
tinctly and  plainly  to  the  "new  class  or  kind 
of  robbery"  referred  to  in  the  amendment  of 
1903. 

Under  the  common  law,  and  under  the  de- 
cisions of  our  Supreme  €k>urt  relative  to  rob- 
bery by  force  or  intimidation,  it  is  not  es- 
sential that  the  person  robbed  should  be  con- 
scious at  the  time  the  robbery  is  committed 
that  something  is  being  taken  away  from 
him.  In  Blackstone's  Commentaries  (voL  4, 
p.  196)  it  is  said: 

"Lastly,  the  taking  must  be  by  force,  or  a  pre- 
vious putting  in  fear,  which  makes  the  violation 
of  the  person  more  atrocious  than  privately 
stealing.  ♦  •  ♦  This  previous  violence,  or 
putting  in  fear,  is  the  criterion  that  distinguish- 
es robbery  from  other  larcenies.  •  •  ♦  Not 
that  it  is  indeed  necessary,  though  osual,  to 
lay  in  the  indictment  that  the  robbery  was  com- 
mitted by  puttitig  in  fear;  it  Is  sufficient  if  laid 
to  be  done  by  violence.  ♦  ♦  •  Thus,  it  a  man 
be  knocked  down  without  previous  warning,  and 
stripped  of  his  property  while  senseless,  though 
strictly  he  cannot  be  said  to  be  put  in  fear,  yet 
this  is  undoubtedly  a  robbery." 

"When  a  robber  has  disabled  his  victim,  a  tak- 
ing then  from  the  person  with  no  further  vio- 
lence suflSces."  2  Bishop's  New  Criminal  Law, 
t  1168  (1). 

[21  In  24  Am.  ft  Eng.  Enc.  of  Law  (2d  Ed.) 
1002,  it  is  said: 

"While  it  is  not  robbery  to  abstract  money 
from  the  person  of  one  drunk  and  unconsciooa,  it 
is  otherwise  if,  to  accomplish  the  taking,  the  in- 
toxicated person  is  beaten  and  bruised. 

"Where  the  prosecutor's  watch  was  fastened 
to  a  steel  chain,  which  went  around  his  neck, 
the  seal  and  chain  hanging  from  his  fob,  bnt  the 
steel  chain  still  secured  it,  upon  which  the  pria- 
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oner,  by  two  jerks,  broke  the  steel  chain,  and 
made  oir  with  the  watch,  the  judges  were  anani- 
mous  that  this  was  a  robbery,  as  the  prisoner 
did  not  get  the  watch  at  once,  hut  had  to  over- 
come  the  retisianoe  made  "by  the  steel  oAotn,  and 
used  actual  force  for  that  purpose,**  (Italics 
ours.)    2  Russell  on  Crimes,  1135. 

"The  mere  snatching  of  an  article  from  the 
person  of  another,  without  violence  or  putting 
in  fear,  is  not  robbery,  except  where  there  is 
some  injury  or  violence  to  the  person  of  the 
owner,  or  where  the  property  snatched  is  so 
attached  to  the  person  or  clothes  of  the  owner 
as  to  afford  resistance.**  34  (>c  1800.  This 
statement  is  modified  in  Georgia  by  the  amend- 
ment of  1903,  supra.  *To  show  that  force 
and  violence  were  used  the  extent  of  the  injuries 
inflicted  on  the  person  robbed  may  be  proved." 
Id.  1807. 

'*It  avails  the  accused  nothing  if  the  person 
robbed  makes  no  resistance,  or  is  even  uncon^ 
scions  at  the  time  that  a  robbery  is  being  per- 
petrated. The  victim  of  a  sand  bag  may  be 
stripped  while  unconscious  from  the  blow.  It 
is  not  necessary  to  show  a  suggestion  of  force 
or  violence  on  the  part  of  the  person  robbed. 
The  force  which  differentiates  robbery  from  lar- 
ceny from  the  person  is  the  force  employed  by 
the  criminal.  (Italics  ours.)  It  is  the  act 
-which  is  supposed  to  evidence  a  bolder  law- 
breaker than  a  sneak  thief.  ^  *  *  While  in 
the  present  case  there  was  no  struggle,  there 
was  personal  violence  and  a  personal  outrage, 
within  the  meaning  of  the  law.  It  is  true  that 
resistance  by  the  person  robbed  has  been  said 
to  be  one  of  the  decisive  tests  distinguishing 
robbery  from  larceny  from  the  peiw>n.  See 
Spencer  v.  State,  106  Qa.  696  [32  S.  B.  849], 
and  cit.  But  this  test  seems  to  have  been  ap- 
plied in  only  those  cases  where  the  person  was 
deprived  of  his  property  by  a  snatching,"  (Ital- 
ics ours.)  Moran  ▼.  Stote,  125  Cku  38,  84,  85. 
63  S.  E.  806. 

In  Smith  ▼.  State,  117  Ga.  320,  43  S.  B. 

736,  97  Am.  St.  Rep.  165,  it  was  held: 

"Where  a  purse  secured  b^  a  steel  chain 
wrapped  around  the  owner's  finger  is  suddenly 
snatched  by  one  intending  to  steal  the  same, 
and  the  force  used  is  sufficient  to  break  the 
chain  and  injure  the  owner's  finger,  the  offense 
is  robbery,  and  not  larceny  from  the  person." 

In  the  opinion  delivered  by  Justice  Lamar 

In  that  case  it  was  said: 

'The  evidence  shows  that  the  article  was  so 
attached  as  to  afford  considerable  tesistence; 
the  violence  necessary  to  secure  the  purse  was 
sufficient  to  break  a  steel  chain,  and  inflicted 
injury  on  the  person  robbed.  Here  there  was 
open  force  and  violence,  resistance  by  the  own- 
er, and  injury  to  the  person;  so  that  it  could 
not  have  been  merely  larceny  from  the  person, 
but  was  robbery." 

The  ruling  in  that  case  was  made  before 
the  passage  of  the  amendment  of  1903,  mak- 
ing "snatching"  robbery  under  certain  cir- 
cumstances. In  Long  V.  State,  12  Ga.  293(9), 
It  was  said: 

''Actual  force,  in  our  definition  of  robbery, 
implies  personal  violence.  If  there  is  any  in- 
jury done  to  the  person,  or  if  there  is  a  strug- 
frle  to  retain  possession  of  the  property,  before 
t  is  taken,  it  is  the  force  of  our  Penal  Oode." 

In  Pride  v.  State,  125  Ga.  748,  54  S.  E. 

686,  the  Supreme  Ck>urt  said: 

"The  offense  of  robbery,  as  defined  in  section 
151  as  amended  (Penal  Code  of  1910,  {  148), 
consists  in  the  wrongful,  fraudulent,  and  vio- 
lent taking  of  money,  etc.,  from  the  person  of 
another,  whether  such  a  taking  be  accomplished 
by  force,  intimidation,  or  the  sudden  snatching 
idthout  the  consent  of  the  owner  or  person 


in  possession.  •  •  •  The  sudden  snatching 
from  the  victim  taith  his  knowledge  (Italics 
ours)  is  violence  in  the  sense  of  this  word  as 
used  in  the  amending  act.  In  other  words,  the 
General  Assembly  has  enlarged  the  meaning  of 
the  words  'open  force  and  violence,'  as  used  in 
the  section  of  the  Penal  Code;  so  that  the 
crime  of  robbery  may  now  be  committed  by 
force  exerted  directly  upon  the  person  robbed, 
or  by  suddenly  snatching  the  property  from  the 
person,  where  no  other  force  is  used .  than  is 
necessary  for  the  thief  to  obtain  possession  of 
the  property." 

It  may  be  said  in  passing,  as  is  remarked 
in  some  one  of  the  decisions  of  the  Supreme 
Oonrt  or  of  this  court,  in  discussing  the 
amendment  of  1903,  that  the  enlargement 
of  the  definition  of  robbery  made  thereby  was 
evidently  with  the  purpose  of  covering  such 
cases  as  Fanning  v.  State,  66  Ga.  167,  and 
Spencer  v.  State,  106  Ga.  692,  32  S.  B.  849. 

[8]  The  accused  in  tUs  case  was  charged 
with  robbery,  for  that,  on  a  day  named, 
"with  force  and  arms  [he]  did  wrongfully, 
fraudulently,  and  violently,  by  force  and 
intimidation,  take  from  the  person  of  J.  A. 
Rozler,  without  his  consent  and  with  intent 
to  steal  the  same,"  one  open-face  gold  watch 
and  other  property  described.  It  is  apparent, 
then,  that  the  accused  was  not  indicted  for 
the  sudden  snatching,  taking,  and  carrying 
away  of  property  declared  by  the  act  of  1903 
to  be  robbery,  but  was  indicted  under  that 
part  6f  section  148  of  the  Penal  Code  of  1910 
which  defines  robbery  to  be  the  wrongful, 
fraudulent,  and  violent  taking  of  money, 
goods,  or  chattels  from  the  person  of  another 
by  force  or  intimidation.  In  Pride  v.  State, 
supra.  Justice  Bvans,  speaking  for  the  court, 
said  that  "where  the  property  was  suddenly 
taken,  by  the  thief  from  the  owner,  who  was 
off  his  guard,  and  no  force  was  used  by 
the  thief  other  than  was  necessary  in  possess- 
ing himself  of  the  article  taken,"  he  would 
nevertheless  be  guilty  of  robbery,  under  the 
provisions  of  section  148  as  amended  in  1903, 
as,  since  the  passage  of  that  amendment,  the 
offense  may  be  committed  though  uo  furce  be 
exerted  beyond  the  effort  of  the  robber  to 
transfer  the  property  from  the  owner  to  his 
own  possession.  As  already  said,  this  court, 
in  Williams  v.  State,  supra,  held  that  since 
the  amendment  of  1003,  in  order  to  prove  a 
case  of  robbery  by  the  sudden  taking  and 
carrying  away  of  the  property  of  another, 
without  his  consent,  it  is  only  necessary  to 
show  'that  the  person  robbed  was  conscious 
that  something  was  being  taken  from  him, 
and  for  some  reason  he  was  unable  to  pre- 
vent it,  and  it  is  said,  that  "the  only  differ- 
ence now  between  robbery  of  this  class  [by 
snatching]  and  laroeny  from  the  person  is 
that  in  the  latter  case  the  property  is  ab- 
stracted without  the  knowledge  of  its  posses- 
sor," and  that,  should  the  possessor  become 
conscious  of  the  taking,  the  act  is  robbery. 

It  appears,  then,  to  be  well  settled  that 
where  one  is  prosecuted  for  robbery  by  force, 
and  it  appears  that  the  property  taken  from 
the  person  of  the  victim  was  attached  to  his 
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clothes,  and  In  removing  It  the  thief  exerted 
force — as  by  breaking  a  chain  connecting 
the  property  with  the  person — such  force  is 
sufficient  to  make  the  crime  robbery  rather 
than  larceny  from  the  person,  and  this  is  true 
even  though  the  victim  was  drunk  or  uncon- 
scious at  the  time;  and  where  injury  or 
violence  is  inflicted  upon  the  person  of  the 
owner  to  eflfect  the  taking,  it  is  immaterial, 
in  a  prosecution  for  robbery  by  force,  wheth- 
er he  was  conscious  of  the  taking  or  not. 
In  one  case,  where  a  heavy  diamond  pin, 
with  a  corkscrew  stalk,  which  was  twisted 
and  strongly  fastened  in  a  lady's  hair,  was 
snatched  out,  and  part  of  the  hair  torn 
away,  the  crime  was  held  to  be  robbery.  1 
Leach,  335.  In  another  case  one  who  tore 
an  earring  from  the  ear,  and  in  so  doing 
lacerated  the  flesh,  was  found  guilty  of  rob- 
bery. 1  Leach,  320.  In  24  Am.  &  Eng.  Ena 
(2d  Ed.)  supra,  it  is  said: 

"While  it  is  not  robbery  to  abstract  money 
from  the  person  of  one  drunk  or  unconscious, 
it  is  otherwise  if  the  intoxicated  person  Is  beat- 
en and  bruised." 

As  was  said  by  Justice  Ck)bb  in  Moran 
V.  State,  supra,  where  such  force  is  used, 
"it  avails  the  accused  nothing  if  the  per- 
son robbed  makes  no  resistance,  or  is  even 
unconscious  at  the  time  that  a  robbery  is 
being  perpetrated."  While  the  evidence  in 
this  case  discloses  that  the  person  robbed 
became  unconscious,  so  far  as  he  was  able  to 
assert,  before  any  violence  was  done  to  his 
person  and  before  any  of  his  property  was 
removed  therefrom.  It  further  appears  that 
when  he  was  discovered  by  the  policeman 
some  hours  later,  he  had  been  terribly  beat- 
en, his  Jaw  broken,  one  eye  destroyed,  and 
his  watch  and  other  property  gone,  and  that 
there  was  still  attached  to  his  person  a  small 
remnant  of  his  watch  chain,  from  which  his 
watch  had  been  broken  off.  The  presence  of 
the  piece  of  broken  watch  chain,  together 
with  the  physical  injuries  Inflicted  upon  his 
person,  was  sufficient,  under  the  well-recog- 
nized rules  referred  to  above,  to  authorize 
the  Jury  to  conclude  that  force  had  been  used 
in  depriving  the  injured  man  of  his  property, 
and  especially  in  detaching  or  tearing  away 
from  his  person  his  watch.  The  force  ex- 
erted by  the  robber  in  Jerking  the  watch 
from  the  pocket  of  his  victim,  and  the  re- 
sistance afforded  by  the  chain  which  attach- 
ed the  watch  to  his  person,  constituted  tech- 
nically all  the  force  and  resistance  neces- 
sary to  support  a  charge  of  robbery.  Again, 
the  Jury  were  authorized  to  conclude  that 
the  terrible  injuries  inflicted  upon  the  per- 
son of  the  owner  of  the  property  indicated 
active  resistance  on  his  part  and  the  use  of 
force  on  the  part  of  the  accused  in  removing 
the  property  from  his  person,  even  though 
the  resistance  may  have  been  blindly  offered 
and  the  force  exercised  against  a  man  prac- 
tically unconscious  from  drink  or  drugs,  who 
was  unable  to  recall  the  facts  when  finally 


restored  to  reason.  Whether  the  giving  of 
the  liquor  which  almost  immediately  affect- 
ed him  and  soon  rendered  him  unconscioas, 
was  "constructive"  force  need  not  be  dis- 
cussed, under  the  view  we  take  of  the  facti 
of  this  case.  The  Jury  had  a  right  to  con- 
sider all  the  proved  facts  and  circumstances 
in  determining  whether  force  was  used  hj 
the  accused  in  taking  the  stolen  watch  from 
the  person  of  Rozier,  and  in  this  connectioD 
doubtless  considered  the  evidence  showiog 
that  he  had  been  badly  beaten  and  bruised 
when  discovered  soon  after  the  commission 
of  the  crime.  The  evidence  was  ample  to 
sustain  the  verdict,  and  the  trial  Judge  did 
not  err  in  overruUiig  the  motion  for  a  new 
trial. 
Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 

(IB  0*.  App.  M) 

SMITH  V.  OITY  OF  ROME.     (No.  6835.) 
(Court  of  Appeals  of  Georgia.    March  18»  1915.) 

(ByUahus  hy  ih0  CaurU) 

1.  Pleading  ^=»248— Amendmeniv-Rioht. 

An  amendment  to  a  petition  should  be  tl- 
lowed,  where  the  facts  added  by  it,  however 
different  they  may  be  from  those  alleged  in  the 
original  petition,  show  substantially  the  same 
wrong  in  respect  to  the  same  transaction.  It 
is  not  then  objectionable  as  adding  a  new  and 
distinct  cause  of  action.  If  there  is  substan- 
tial identity  of  wrong,  there  is  substantial  iden- 
tity of  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleadins, 
Cent  Dig.  §§  686,  687,  689-706,  708^4,  709; 
Dec.  Dig.  <8=>248.1 

2.  Master  ano  Sebvant  ^s»217— Injxtbt  to 
Convict— LiABiLrrr  of  Prison  Boss. 

The  rule  forbidding  a  recovery  from  his 
master  by  a  servant  who  subjects  himself  to 
injury  by  doing  something  he  knows  is  danger- 
ous is  not  applicable  to  a  convict  whoee  move- 
ments are  controlled  and  directed  by  a  **bo88' 
or  guard  having  and  exercising  authority  to 
compel  the  convict  to  obey  his  orders. 

[Eid.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  574-600;  Dec.  Dig.  «=» 
217.] 

3.  TbiaIi  ^=»140— Nonsuit— Cofflict  ih  Evi- 
dence. 

The  fact  that  there  is  conflict  between  the 
testimony  of  the  plaintiff  and  that  of  his  wit- 
nesses is  not  a  good  ground  for  the  granting 
of  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  §§  334,  335;    Dec.  Dig.  «=»140.] 

4.  Masteb  and  Sebvant  «=»124,  127,  ISO- 
Defects  in  Machinebt— Duty  of  Masteb. 

While  a  servant  is  under  no  duty  to  observe 
changes  from  gradual  wear  and  tear  of  ma- 
chinery, until  they  become  obvious  to  any  care- 
ful man,  the  master's  duty  is  to  discover  such 
changes  by  constant  inspection,  and  to  repair 
them,  and  to  warn  the  servant  of  their  existence. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  235-242.  252,  297,  29^ 
302,  305^07;   Dec.  Dig.  <8=>124,  127,  150.] 

5.  Granting  of  Nonsuit. 

The  evidence  of  the  plaintiff  was  sufficient 
to  have  carried  the  case  to  the  jury^  and  the 
granting  of  the  nonsuit  was  error. 


^=:»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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Error  from  City  Court  of  Floyd;  J.  H. 
Reeoe,  Judge. 

Action  by  Firank  Smith  against  the  City  of 
Rome.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Eubanks  ft  Mebane,  of  Rome,  for  plain- 
tiff in  error.  Max  Meyerhardt,  of  Rome,  for 
defendant  in  error. 

BROYIiES,  J.  The  plaintiff  in  error, 
Frank  Smith,  brought  an  action  for  damages 
against  the  dty  of  Rome,  averring  in  his 
petition  that  on  November  6,  1012,  while 
confined  in  the  chain  gang  of  the  city,  and 
compelled  by  the  authorities  to  work  in  the 
rock  quarry  of  the  municipality,  he  waa  di- 
rected by  the  boss  of  the  chain  gang  to  do 
certain  work,  in  common  with  two  other  con- 
victs, in  drilling  holes  in  the  rock,  for  blast- 
ing; that  he  was  compelled  to  hold  a  'cer- 
tain steel  drill  some  2^  ^r  3  feet  long,  while 
the  two  other  convicts  struck  upon  the  top 
of  this  drill  with  large  hammers;  and  that 
while  he  was  so  engaged  a  small  piece  of 
steel  was  split  off' the  top  of  the  drill  and 
flew  Into  his  left  eye,  destroying  the  sight 
thereof.  He  further  alleged  that  the  drill 
bad  become  so  battered  and  "spread"  on  the 
top  as  to  be  dangerous,  that  its  condition 
was  known  to  the  authorities,  that  it  had 
been  in  this  condition  for  some  weeks,  and 
that  he  did  not  have  the  right  to  refuse  to 
use  the  drilL  He  alleged  that  the  dty  au- 
tborities  were  negligent  in  compelling  him 
to  use  the  defective  drill,  and  in  compelling 
two  other  convicts  to  strike  upon  the  end 
tbereof  when  it  was  in  this  defective  con- 
dition, thereby  causing  a  piece  of  steel  to 
chip  off  and  strike  him  in  the  eye.  He  al- 
leged that  it  was  negligence  in  the  dty  to 
compel  him  to  use  this  drill  when  it  was 
made  of  steel  not  suffidently  tempered,  which 
caused  it  to  become  battered  and  flattened 
out  on  the  end  when  struck  with  hammers. 
Mle  alleged,  also,  that  he  used  all  care  pos- 
sible to  be  exerdsed  in  his  peculiar  condi- 
tion, and  that  he  could  not  object  to  holding 
the  drill  while  the  other  two  convicts  struck 
upon  it,  when  he  was  ordered  to  do  so  by  his 
boss;  if  he  had  refused  to  obey,  he  would 
have  been  liable  to  receive  severe  punish- 
ment Upon  the  trial  of  the  case  the  plain- 
tiff attempted  to  amend  his  petition  by  strik- 
ing from  paragraph  12,  and  line  3  thereof, 
the  following,  to  wit,  "some  2%  or  3  feet 
long,"  and  inserting  in  lieu  thereof  the  fol- 
lowing: 

"Your  petitioner  shows  that  he,  with  two 
other  convicts,  had  already  drilled  a  hole  some 
2  feet  deep  in  said  rock.  He  shows  that  in  drill- 
ing holes  m  said  rock  at  said  quarry  three  drills 
were  used.  The  first  drill  is  some  2%  feet 
loDg.  The  first  drill  had  already  been  used, 
and  said  hole  In  said  rock  had  already  been 
drilled  out  to  a  depth  of  some  2  feet,  and  it 
became  necessary  to  use  the  second  drill,  which 
-was  some  3^  or  4  feet  long.  He  shows  that 
said  second  drill  was  In  bad  repair,  and  was 
dull,  and  was  not  filed  or  suited  for  use;  that 
thereupon  said  boss  aforesaid  directed  and  com- 


manded petitioner  and  said  two  other  convicts 
to  use  the  third  drill,  which  said  drill  was  some 
5^/^  or  6  feet  long.  He  shows  that  said  third 
drill  was  about  2  feet  too  long  to  drill  the  hole 
as  it  had  been  made  by  the  said  first  drill,  and 
that  because  of  said  length  of  said  drill,  when 
petitioner  was  holding  and  turning  same  in 
the  drilling  of  said  hole,  the  end  of  said  drill, 
which  said  two  convicts  were  striking,  came  up 
even  with  the  eyes  and  face  of  petitioner;  that 
if  said  boss  had  used  a  drill  of  the  proper  length 
the  end  thereof  would  have  extended  only  to 
about  the  breast  of  petitioner  when  using  same, 
and  not  at  or  near  the  eyes  of  petitioner.  Pe- 
titioner shows  that  in  drilling  a  hole  in  rock 
at  a  quarry  the  person  turning  said  drill  of 
necessity  squats  or  sits  on  some  object  near  the 
ground;  that  this  is  necessary  in  working  and 
turning  said  drill,  and  petitioner  was  so  doing 
in  the  proper  discharge  of  his  duties  on  said 
date.  He  shows  that  the  person  working  and 
turning  said  drill  never  stands,  but  always  as- 
sumes the  condition  [position?!  aforesaid;  that 
if  the  defendant  through  its  agents  had  used 
on  said  date  and  at  said  time  drill  No.  2,  as 
aforesaid,  the  end  of  same  would  not  have  ex- 
tended up,  at,  or  near  the  eyes  of  petitioner 
[but]  the  end  of  said  drill  would  have  been  at 
and  near  the  eyes  [breast?]  of  petitioner.  He 
shows  that  it  was  negligence  in  said  city  in  ns- 
in^  said  third  drill  which  was  too  long  as  afore- 
said. (2)  Petitioner  shows  that  it  was  negli- 
gence in  said  city,  through  its  officers  and  agents 
aforesaid,  in  compelling  petitioner  to  work  at 
said  drill  with  two  said  convicts  striking  the 
end  of  said  drill.  (3)  He  shows  that  the  posi- 
tion occupied  by  two  said  convicts  is  an 
important  one;  that  only  experienced  technical 
and  expert  men  can  properly  do  the  work  which 
said  men  were  doing;  that  a  common  and  in- 
experienced laborer  caunot  properly  perform 
said  work  in  the  striking  of  the  end  of  said 
drill;  that  inexperienced  and  incapable  and 
nonexpert  men,  such  as  the  two  convicts  afore- 
said were,  cannot'  strike  the  end  of  a  drill  in 
drilling  holes  in  a  rock,  because  an  inexperi- 
enced and  common  laborer  cannot  hit  the  end 
of  a  drill,  and  as  a  result  of  said  striking  by 
said  incapable  men  the  end  of  said  drill  had 
become  battered  as  is  set  forth  in  petitioner's 
original  declaration." 

This  amendment  was^disallowed.  Plaintiff 
then  offered  to  amend  his  petition  by  striking 
from  paragraph  12,  line  3,  the  words,  "2% 
or  3  feet,"  and  inserting  the  words  "6  feet," 
so  that  the  said  description  of  the  drill  should 
read  "about  6  feet  long."  This  amendment, 
also,  was  disallowed,  and  the  plaintiff  assigns 
error  upon  the  disallowauce  of  each  amend- 
ment' The  plaintiff  testified  that  upon  the 
day  above  mentioned  he  was  serving  a  sen- 
tence in  the  city  chain  gang;  that  he  was 
under  the  direction  of  a  "boss,"  one  Marshall, 
who  directed  him  where  to  work,  with  what 
tools  and  in  what  manner  to  perform  his 
work;  that  he  was  allowed  no  freedom  In 
the  selection  of  his  tools  or  his  place  of  work- 
ing ;  that  upon  the  morning  of  the  injury  he 
was  given  aU  of  his  instructions'  by  Marshall, 
the  chain  gang  boss ;  that  he  stated  to  Mar- 
shall that  he  objected  to  turning  a  drill  un- 
der those  inexperienced  or  "green"  men,  but 
that  Marshall  made  him  go,  and  he  went; 
that,  by  reason  of  the  absence  of  one  of  the 
three  drills  usually  employed  in  drilling  the 
holes  for  blasting,  he  used  the  longest  drill, 
one  about  six  feet  in  length;  that  he  "did 
not  have  the  proper  steel,  the  next  following, 
to  go  into  the  hole  at  that  time  and  had  to 
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use  another  steel**;   and  that  while  holding 

the  final  or  longest  drill,  which  was  "fraz- 

^ed/*  battered,  and  split  down  at  the  top,  and 

while  the  two  other  convicts  were  striking  it 

with  hammers,  a  small  piece  of  steel  from  the 

drill  fiew  off  and  stmck  him  In  the  left  eye, 

knocking  him  over ;  that  it  cut  a  hole  in  the 

lid  of  his*  eye,  and  made  a  little  wound  on  the 

ball  of  the  eye. 

"When  I  was  hjurt,  the  men  who  were  work- 
ing with  me  hollered  to  the  'boiler,'  and  Tom 
Harris  came  up  and  washed  my  eye,  but  never 

fve  me  anything  to  put  on   it  then.     When 
was  brought  back  to  the  station  bouse,  they 
fave  me  some  turpentine  to  put  on  it.    I  never 
ad  anything  to  wrap  it  up  with/* 

He  testified  that  he  got  out  of  the  chain 
gang  the  next  day,  as  his  sentence  of  30  days 
had  expired;  and  thereafter  his  eye  was 
treated  by  Dr.  Smith,  an  eye  specialist,  until 
treatment  became  useless,  the  sight  having 
been  destroyed.  The  plaintiff  further  testi- 
fied that: 

The  drill  he  was  using  was  worn  down,  es- 
pecially on  the  sides  of  the  top,  and  that  the 
edges  of  the  top  of  the  drill  were  battered  and 
flattened  out,  and  that  **untrue  hammering" 
made  it  that  way ;  that  steel  always  has  a  tem- 
per just  the  same  as  when  it  comes  from  the 
manufacturer,  "but  it  is  the  untrue  hammering 
that  causes  it  to  become  battered  and  flattened 
out,  hitting  it  first  on  one  side  and  then  on 
the  other.  If  it  is  not  hit  plumb  on  the  head, 
the  edges  of  it  split*'  "Steel  that  is  too  soft 
will  batter.  Steel  that  is  too  hard  will  break 
off,  or  flake  off."  "Those  men  hit  that  steel 
first  on  one  side  and  then  on  the  other.  It 
should  have  been  hit  plumb  on  the  head.  They 
did  not  hit  it  plumb  on  the  head,  and  that  is 
what  made  it  split  off.  Pf  you  bit  it  on  the 
head,  it  will  go  down  evenly."  "I  understood 
turning  the  dnU,  and  I  was  the  onlv  one  who 
had  been  there  about  30  days  who  showed  any 
experience  about  turning."  "Mr.  Marshall  told 
me  that  morning  to  go  up  there  where  the 
two  green  convicts  were  waiting  for  a  turner, 
but  I  objected  to  going,  and  said:  *You  have 
some  green  whippers  up  there.  I  don't  like 
to  turn  under  green  men  who  have  just  come 
from  a  hotel.'  But  he  told  me  to  go,  and  I 
went,  and  did  not  object  any  more."  "Steel 
generally  comes  out  of  the  hardware  store  just 
like  it  is  pulled  through  the  roller  in  the  rolling 
mill,  but  if  it  is  hit  true  it  will  last  that  much 
longer.  I  am  not  an  expert  about  steel,  and 
doirt  know  whether  it  was  hard  or  soft." 

A.  R.  Davis,  introduced  by  the  plaintiff, 

testified  as  an  expert  upon  the  properties  of 

steel  as  follows: 

"If  a  piece  of  steel  which  is  being  used  for 
the  purpose  of  drilling  a  hole  in  a  rock,  for 
blasting,  becomes  battered  on  the  ends  and  flat- 
tened out,  that  would  indicate  that  that  piece 
of  steel  is  soft;  If  it  should  splinter  off,  that 
would  show  it  was  hard.  If  it  was  too  hard 
and  the  end  of  it  is  hammered,  pieces  of  it 
would  flake  and  fly  off;  but,  if  you  had  it  too 
soft  on  the  end  upon  which  you  hammered,  it 
would  batter  and  flatten  out.  It  would  be 
impossible  to  provide  against  steel  battering  out 
over  the  top  and  flattening  out,  but  the  softer 
it  is  the  more  it  batters  out,  and  the  less  soft  it 
is  the  less  it  batters  out;  the  harder  it' is,  the 
more  it  flakes  off.  A  point  at  which  it  could 
be  tempered  just  right  and  proper,  where  it 
would  not  flake  too  much  nor  spread  too  much, 
is  a  condition  which  you  could  hardly  reach; 
but  the  nearer  you  reach  that  point,  the  nearer 
your  ideal  steel  is  reached  for  the  purpose  of 
drilling.    A  man  using  a  drill  for  drilling  a  hole 


tn  a  rock  ou^ht  to  have  a  drill  that  is  as  W9i 
perfect  an  ideal  as  he  can  get.  If  you  hare  it 
too  hard,  it  will  flake  off;  something  has  got 
to  give,  and  the  steel,  of  course,  is  harder  on  the 
end  of  it.  It  would  be  impossible  to  make 
steel  absolutely  to  suit  the  condition.  It  would 
be  bound  to  flake  off  or  to  flatten  out  some; 
but,  if  it  had  a  certain  degree  of  temper  in  it, 
it  would  not  flatten  out  as  fast  as  it  would 
otherwise.  I  think  the  steel  at  the  top  has  to 
be,  to  a  certain  extent,  flattened— I  mean  soft, 
in  order  to  do  its  work.  AU  drills  batter  out  at 
the  edges,  to  a  certain  extent;  that  is  a  con- 
dition wnich  you  cannot  prevent  absolutely. 
When  a  steel  drill  is  hammered  upon,  it  finally 
becomes  an  umbrella  shape  on  top,  and  yon 
have  to  keep  it  ground  down  and  shaped  ap." 

At  the  condnsion  of  the  testimony  for  the 
plaintiff  (a  substantial  summary  of  whidi  we 
have  given),  upon  the  motion  of  counsel  for 
the  defendant,  on  the  ground  that  the  alle- 
gations in  the  petition  and  the  proof  did 
not  agree,  and  that  there  had  been  no  ivoof 
whatever  in  support  of  any  of  ttie  material 
allegations  set  forth  in  his  petition,  the  court 
granted  a  nonsuit  To  this  judgment  the 
plaintiff  excepted. 

The  record  does  not  disclose  npon  what 
ground  or  grounds  the  amendments  offered 
by  the  plaintiff  were  disallowed  by  the  trial 
judge.  It  is  argued  in  the  brief  of  the  de^ 
fendant  (and -we  assume  it  was  so  argued 
in  the  court  below)  that  the  facts  alleged  in 
the  proi>osed  amendments  were  not  brought 
to  the  noUoe  of  the  governing  authorities 
before  the  suit  was  instituted,  and  also  that 
they  set  up  a  new  and  distinct  cause  of  ac^ 
tion.  In  Kennedy  v.  Mayor,  etc.,  of  Savan- 
nah, 8  Ga.  App.  d8,  68  S.  B.  652,  it  was  held 
by  this  court  that: 

"Only  such  substantial  oompliance  with  the 
provisions  of  the  act  of  1899  (Acts  1899.  p. 
74),  requiring  notice  to  be  given  to  municipal 
corporations  of  claims  for  damages  against  them 
is  necessary  as  will  enable  the  municipality  to 
fully  investigate  the  claim  and  to  determine 
whether  it  prefers  to  adjust  the  claim  without 
suit  or  to  contest  its  validity  in  the  courts." 

See,  also,  Smith  v.  City  of  Elberton,  5  Ga. 
App.  286,  63  S.  B.  48;  Langley  v.  Augusta, 
118  Ga.  590  (U,  12).  45  S.  B.  486,  98  Am.  St 
Rep.  133. 

Counsel  for  the  defendant  argues  also  veiy 
earnestly  that  the  proposed  amendments  set 
up  a  new  and  distinct  cause  of  action,  tot 
the  reason  that  the  original  petition  alleged 
that  the  steel  driU  used  by  the  defendant 
when  injured  was  *'about  2%  feet  long," 
whereas,  by  amendment,  it  was  sought  to 
allege  the  length  of  the  defective  drill  to  he 
about  6  feet,  and  also  that,  by  the  first 
amendment,  it  was  proposed  to  add  a  new 
element  of  negligence,  in  that  by  the  use  of 
the  6-foot  drill,  which  was  too  long,  out  of 
its  proper  order,  the  striking  point  was 
brought  in  line  with  the  plalntifTs  eye  and 
face,  when,  had  the  proper  drill  (the  one 
shown  to  have  been  missing)  been  used,  it 
would  have  extended  only  to  his  breast 

[11  1.  It  is  clear  to  us  that  the  second 
amendment  should  have  been  allowed.  When 
we  come,  however,  to  consider  the  first  one, 
we  are  beset  with  more  difiSculty.    We  can- 
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not  agree,  though,  with  the  learned  counsel 
for  the  defendant,  that  the  allegations  In 
this  amendm^it  set  up  a  new  cause  of  ac- 
tion, or  that  they  were  so  different  from  the 
averments  In  the  petition  that  the  municipal 
authorities  could  not,  by  the  exercise  of 
proper  diligence,  have  ascertained  the  truth 
of  the  transaction  and  the  merit,  If  any, 
of  the  plaintiff's  claim.  That  claim  was,  sub- 
stantially, that  the  plaintiff  was  Injured  by 
reason  of  being  compelled  to  hold  a  defective 
and  dangerous  drill  while  two  fellow  con- 
victs struck  upon  It  with  hammers,  and  that 
a  piece  of  the  drill  flew  off  while  he  was  so 
holding  It  and  struck  him  In  the  left  eye, 
thereby  destroying  Its  sight.  We  think  there 
was  enough  In  the  petition  to  allow  this 
amendment,  which,  while  amplifying  and  cor- 
recting statements  In  the  petition,  and  stat- 
ing additional  acts  of  negligence  (which 
showed  substantially  the  same  violation  of 
the  same  right),  did  not  set  up  another  cause 
of  action.  As  said  by  Chief  Justice  Sim- 
mons, in  City  of  Columbus  v.  AngUn,  120 
Ga.  785,  48  S.  B.  318: 

''Amendments  are  allowed  to  cure  defects. 
The  original  petition  need  not  be  perfect  In  ei- 
ther form  or  subBtance,  but  it  should  have 
in  it  at  least  enough  to  Indicate  seme  particu- 
lar cause  of  action.  *  ^  *  He  may,  however, 
add  further  facts  to  more  fully  describe  the 
cause  of  action — the  wrong— which  he  originally 
alleged.  He  may  allege  additional  facts  to  show 
the  existence  of  his  primary  right*  as  long  as 
he  does  not  undertaie  to.  set  up  another  and 
distinct  right  And  he  may  allege  additional 
facts  to  show  that  the  defendant  has  been 
guilty  of  the  alleged  violation  of  plaintifiTs  right. 
If  there  Is  substantial  identity  of  wrong  (which 
necessarily  includes  identity  of  the  right  vio- 
lated), there  is  substantial  identity  of  cause  of 
action.  This  identity  is  not  the  same  as  that 
required  between  allegata  and  probata.  *  •  * 
So  long  as  the  facts  added  by  the  amendment, 
however  different  they  may  be  from  those  alleg- 
ed In  the  original  petition,  show  substantially 
the  same  wrong  in  respect  to  the  same  trans- 
action, the  amendment  is  not  objectionable  as 
adding  a  new  and  distinct  cause  of  action. 
^  *  ^  A  single  cause  of  action  is  not  multi- 
plied and  made  more  than  one  merely  because 
the  facts  showing  it  are  alleged  only  partlauy 
in  the  original  petition,  and  the  allegations  com- 
pleted in  the  amendment." 

And  It  was  held    .  the  Supreme  Court,  In 

Bowen,  Jewell  &  Co.  ▼.  Adams,  129  Ga«  688 

(2) .  59  S.  E.  795,  that: 

"An  amendment  which  sets  forth  an  act  of 
negligence  additional  to  others  originally  plead- 
ed as  being  a  concurring  snd  contributing  cause 
of  the  injury,  for  whicn  damage  are  asked  in 
the  original  petition,  does  not  add  a  new  and 
distinct  cause  of  action.'' 

In  the  Instant  case;  while  the  alleged  wrong 
done  to  the  plaintiff  was  single,  several  al- 
leged acts  of  negligence  entered  Into  It.  It 
^was  alleged  (1)  that  the  drill  was  defective  by 
xeason  of  being  battered  and  "spread"  on  the 
top ;  (2)  that  the  drill  was  too  long  for  the 
liole  In  which  It  was  being  used;  and  the 
Act  that  the  first  allegation  was  made  In  the 
original  petition,  and  the  second  one  in  the 
amendment,  la  Immaterial.  Only  one  Injury 
wrong — was  declared  in  both  petition 
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and  amendment  See,  also,  Mllson  y.  Georgia 
R.  Co.,  87  Ga.  691,  13  S.  E.  809;  Western  & 
Atlantic  R.  Co.  v.  Bumham,  123  6a.  28  (1), 
50  S.  B.  984 ;  Qeorgla  Ry.  &  EL  Co.  v.  Reeves, 
123  Ga.  697  (1),  51  S.  B.  610;  Central  of 
Georgia  R.  Co.  v.  Inman  &  Co.,  129  Ga.  654, 
59  S.  E.  784 ;  Charleston  &  Western  Carolina 
R.  Co.  V.  Lyons,  5  Ga.  App.  668,  6B  S.  B.  862 ; 
Deen  v.  Wheeler,  7  Ga.  App.  607  (la),  67  S.  E. 
212 ;  Southern  Ry.  Co.  v.  Flynt,  9  Ga.  App. 
767  (2),  72  S.  B.  189 ;  Smith  v.  County  of  Jas- 
per, 9  Ga.  App.  667  (2),  72  8.  B.  65 ;  Heard 
V.  Camp,  10  Ga.  App.  167,  72  S.  B.  1098.  Con- 
struing this  amendment  most  strongly  against 
the  pleader,  we  are  of  the  opinion  that  the 
additional  acts  of  negligence  which  It  sets 
out  constitute,  at  most,  merely  concurring 
and  contributing  causes  of  the  original  wrong, 
and  that  they  did  not  add  any  new  or  dis- 
tinct cause  of  action;  and  that  the  court 
erred  In  not  allowing  the  amendments. 

[2-41  2--4.  Error  Is  also  assigned  upon  the 
judgment  of  the  court  in  granting  a  nonsuit 
and  dismissing  the  case.  The  learned  coun- 
sel for  the  defendant  argues  that  the  nonsuit 
was  properly  granted,  because  the  court  per- 
mitted the  plaintiff  to  introduce  all  the  evi- 
dence which  could  possibly  have  been  intro- 
duced if  the  amendments  had  been  allowed, 
and  still  there  was  Insufficient  evidence  to  go 
to  the  jury;  that  the  plaintiff,  by  his  testi- 
mony, showed  that  he  Imew  the  condition  of 
the  drill,  saw  that  It  was  too  long,  and  yet 
made  no  objection  to  using  it,  and  that  "hla 
entire  action  in  the  transaction  was  volun- 
tary and  not  under  any  compulsion  what- 
ever" ;  that  there  was  no  proof  that  the  city 
authorities  knew  or  had  reason  to  know  that 
the  drill  was  dangerous ;  and  that  the  plain- 
tiff's expert  witness  Davis  testified  that  it 
would  be  impossible  to  make  a  steel  drill 
which  would  not  fiatten  or  batter  out  on  the 
top  when  hammered  upon.  If  the  amend- 
ments had  been  allowed,  there  would  have 
been  but  little  variance  between  the  allegata 
and  probata,  and  we  cannot  say  that  the 
jury  would  not  have  been  authorized  to  find 
that  the  defendant  municipality  was  liable 
for  the  injury  (which  was  undisputed),  at  a 
time  and  plac!^  undisputed,  due  to  some  one 
of  the  negligent  acts  alleged.  We  do  not,  of 
course,  Intimate  that  these  facts  would  re- 
quire a  recovery  for  the  plaintiff ;  but.  In  our 
opinion,  the  acts  of  negligence  alleged  In  the 
petition  and  In  the  amendments  were  suffi- 
ciently supported  by  proof  to  have  carried 
the  case  to  the  jury.  The  plaintiff  diarged 
several  acta  of  negligence  against  the  defend- 
ant, and  his  evidence  substantially  supported 
the  allegations  In  his  petition  and  in  his 
amendments,  at  least  as  to  some  of  them, 
and,  as  said  by  this  court  in  White  v.  Sea- 
board Air  Line  Railway,  14  Ga.  App.  139  (4): 

'*The  plaintiff's  petition  averred  that  the  d» 
fendant  was  negligent  on  each  and  all  of  these 
grounds,  and  the  plaintiff  was  entitled  to  re- 
cover upon  the  proof  of  any  one  of  them,  if 
the  jury  determined  that  any  one  of  the  char^eB 
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of  negligence  was  sustained.    Consequently  the 
court  erred  in  awarding  a  nonsuit'* 

While  the  testimony  of  Davis,  the  expert 
witness  introduced  by  the  plaintiff,  con- 
tradicted, in  some  respects,  the  plaintiff's 
own  testimony,  and  tended  to  show  that  the 
injury  was  an  unavoidable  accident,  we  think 
that  there  was  sufficient  doubt  on  this  lat- 
ter point  for  it  to  have  been  passed  upon 
by  the  Jury.  The  former  point — as  to  con- 
tradictions between  the  testimony  of  the 
plaintiff  and  his  witnesses — if  true,  is  not 
good  ground  for  a  nonsuit.  In  Outcault 
Advertising  Co.  v.  American  Furniture  Co., 
10  Ga.  App.  211,  78  S.  E.  20,  this  court  said 
that: 

'The  fact  that  there  is  conflict  in  the  testi- 
mony of  the  witnesses  introduced  by  the  plain- 
tiff IS  no  reason  for  granting  a  nonsuit.  The 
ieteufr  of  fact,  nevertheless,  goes  to  the  jury." 

And  in  Henry  y.  Btowah  Dredging  Co.,  141 

6a.  406  (2),  81  S.  E.  107,  the  Supreme  Court 

held  that: 

''Although  the  evidence  introduced  by,  the 
plaintiff  from  some  of  his  witnesses  may  have 
conflicted  with  his  testimony  as  to  whether  the 
machinery  which  caused  the  injury  to  him  was 
safely  constructed,  and  whether  the  injury  was 
brought  about  by  the  plaintiff's  own  carelessness 
in  the  manner  of  its  operation,  yet  in  the  light 
of  his  own  testimony  it  cannot  be  said  that 
there  was  no  evidence  authorizing  the  case  to 
be  passed  on  by  the  jury.  The  differences  in  the 
testimony  of  witnesses  introduced  by  the  plain- 
tiff do  not  furnish  ground  for  nonsuit,  if  there 
is  evidence  sufficient  to  carry  the  case  to  the 
jury.  What  the  truth  may  be  is  for  their  de- 
termination." 

As  to  the  contention  that  no  proof  was  In- 
troduced to  show  that  the  city  authorities 
knew  or  had  reason  to  know  that  the  drill 
was  defective,  the  undisputed  evidence  was 
that  It  was  defective,  and  as  the  law  Imposes 
upon  the  master  the  duty  by  constant  inspec- 
tion, to  observe  when  machinery  or  tools 
used  by  his  servants  become  dangerous  or 
defective,  we  cannot  hold  that  the  jury  could 
not  legally  have  inferred  that  the  city  au- 
thorities knew  or  should  have  known  of  this 
defect.  Section  5743  of  the  Civil  Code  pro- 
vides that: 

"In  arriving  at  a  verdict,  the  jury  from  facts 
proved,  and  sometimes  from  the  absence  of 
counter  evidence,  may  infer  the  existence  of 
other  facts  reasonably  and  logically  consequent 
on  those  proved." 

And  in  Cochrell  v.  Langley  Mfg.  Co.,  6  Ga. 
App.  317  (3),  63  S.  E.  244,  this  court  held 
that: 


"A  servant  is  under  no  duty  to  observe  chang- 
es resulting  from  the  gradual  wear  and  tear 
of  machinery,  until  they  become  obvious  to 
any  careful  man.  The  master's  duty  is  to  tind 
out  such  changes  by  constant  inspection,  and  to 
repair  them,  and  to  warn  the  servant  of  their 
existence." 

The  contention  that  the  plaintiff,  as  shown 
by  his  testimony,  knew  of  the  defective 
condition  of  the  drill,  and  voluntarily  as- 
sumed the  risk,  has,  in  our  opinion,  no  merit 
whatever.  This  plaintiff  was  a  convict,  la- 
boring in  a  chain  gang,  under  the  direction 
of  a  chain  gang  "boss,"  and  to  term  any 
action  of  his,  relating  to  his  work  in  his  un- 
fortunate environment,  "voluntary,"  would 
be,  to  say  the  least  of  it,  a  violent  assump- 
tion. Nor  do  we  believe  the  learned  counsel 
will  seriously  maintain  that  in  such  pecul- 
iar circumstances  a  convict  is  "under  no 
compulsion  whatever"  in  the  selection  of  his 
place  of  work,  the  manner  of  performing 
his  labor,  or  the  selection  of  the  tools  or 
implements  employed.  Even  though  the 
plaintiff  admitted  his  previous  knowledge  of 
the  alleged  defective  condition  of  the  drill, 
such  knowledge  la  not  necessarily  oonclnaiTe 
of  negligence  on  his  part;  it  must  depend 
upon  the  facts  of  the  particular  case,  and 
in  the  Instant  case  the  plaintiff  testified  that 
he  objected  to  holding  the  drill  while  the  two 
inexperienced  convicts  struck  it,  bnt  that 
his  boss,  Marshall,  made  him  do  It  As  said 
by  Justice  Lumpkin  in  Chattahoochee  BridL 
Co.  V.  Braswell,  02  6a.  634,  18  S.  B.  1016: 

"Ordinarily,  where  a  servant  is  ordered  by  hit 
master  to  engage  in  a  work,  or  go  into  a  place, 
which  the  servant  knows  to  be  dangerous,  the 
latter  is  not  bound  to  obey  the  order,  and,  it 
he  does  so  with  full  knowledge  of  the  impending 
peril,  the  master  may  not  in  law  be  liable  for 
the  consequences.  In  the  present  case,  however, 
the  plaintiff  had  no  election.  When  the  guard 
said  go,  he  was  obliged  to  go;  and  that  if 
no  hardship  in  compelling  a  corporation  of 
which  the  guard  was  an  employ^  to  compensate 
the  plaintiff  for  injuries  received  because  of  Us 
obedience  to  the  guard's  commands." 

See,  also,  Boswell  y.  Bamhart,  96  Qtu  CS21 
(2),  23  S.  B.  414. 

[S]  5.  There  was.  In  our  opinion,  sufficient 
testimony  adduced  by  the  plaintiff,  in  sop- 
port  of  the  allegations  of  the  petition  and 
of  the  amendments,  to  carry  the  case  to  the 
jury,  for  their  determination  of  the  truth  of 
the  matter,  and  the  judge  erred  in  refusing 
the  amendments,  and  In  granting  the  non- 
suit. 

Judgment  reversed. 


^a^ 


BBTANT  ▼.  THOMAS 


739 


043  Ga.  317) 

BRYANT  T.  THOMAS  et  al.     (No.  220.) 
(Supreme  Court  of  Georgia.     Feb.  20.  1915.) 

(Byllahm  by  the  Court.) 

1.  Cbeditobs*  Suit  ^=»27— Pbopbb  PAnriEa-- 

NONBESIDENT   CbEDITOB. 

Where  a  petition  by  a  creditor  againat  his 
debtor  and  other  defendants  is  broneht  in  the 
county  of  the  debtor,  a  part  of  the  relief  sought 
being  to  subject  the  land,  and  for  that  purpose 
to  obtain  a  receivership  and  sale  of  all  the  prop- 
erty of  the  debtor,  and  an  accounting  from  an- 
other resident  creditor  as  to  rents  and  profits 
arising  from  certain  property  of  the  debtor, 
vhich  it  is  alleged  the  creditor,  under  a  col- 
lusive arrangement  with  the  debtor,  is  operat- 
ing, and  misapplying  the  profits  to  the  payment 
of  claims  Inferior  to  a  special  lien  of  the  plain- 
tiff on  the  property,  another  creditor,  who  Is 
proceeding  b^  mortgage  foreclosure  to  sell  a  part 
of  the  land  involved  in  the  relief  sought  by  the 
plaintiff  against  the  resident  defendants,  may 
properly  be  made  a  party  defendant  to  the  par- 
tition, although  a  nonresident  of  the  county  in 
which  it  is  brought. 

[Ed.  Note.— For  other  cases,  see  Creditors' 
Suit,  Cent  Dig.  K  100-109,  112,  113;  Dec 
Dig.  €=s>27.] 

2.  Cbeditobs'  Suit  ^s»83— Obdbb  of  Sale— 
Rejusai.  or  Injunction— Inoonsistenct. 

In  such  a  case,  an  order  appointing  a  re- 
ceiver for  the  property  and  directing  its  sale 
by  him  was  inconsistent  with  an  order  granted 
in  the  same  case,  on  the  same  facts,  refusing  to 
enjoin  the  holder  of  the  mortgage  fi.  fa.  from 
selling  a  part  of  the  property  under  judicial 
process;  the  court  having  jurisdiction  of  all  the 
parties,  and  no  exception  being  taken  to  the  or- 
der first  above  described. 

[Ed.  Note.— For  other  cases,  see  Creditors' 
Suit,  Cent  Dig.  U  138-144;  Dec  Dig.  (8=» 
33.3 

Error  from  Superior  Court,  Jefferson  Ck)un- 
ty ;   B.  T.  Bawlings,  Judge. 

Action  by  C.  S.  Bryant  against  W.  A. 
Thomas  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed, 
with  directioiL 

G.  S.  Bryant  filed  an  equitable  petition  in 
the  superior  court  of  Jefferson  county  against 
bis   debtor,   W.  A.  Thomas,   and  other  de- 
fendants, a  number  of  whom  were  also  cred- 
itors of  Thomas.    The  main  defendant  was 
a  resident  of  Jefferson  county,  as  were  also 
certain  named  creditors.     Other  defendants 
were   nonresidents   of  that    county,   among 
them  being  the  firm  of  Hunter,  Pearoe  & 
Battey,    who    were    residents    of    Chatham 
county.    Petitioner  held  a  judgment  against 
Thomas   for   certain    amounts    (aggregating 
aboirt  ^,000),  which  was  founded  on  a  deed 
given  by  Thomas  to  secure  a  debt,  and  said 
Judgment   fixed    a   special   lien   on   certain 
tracts  of  land  described  in  the/deed.    Hunter, 
Pearce  &  Battey  held  two  mortgages,  one 
dated  February  27,  1911,  and  the  other  April 
16,  1912,  which  were  recorded,  respectively, 
March  11,  1911,  and  April  30,  1912,  in  Wash- 
ington county.    The  mortgages  were  given  on 
^i^hat  arot  known  as  the  Holland,  the  Josey, 
and  the  Bailey  places.    The  last  named  is  not 
included  in  petitioner's  deed,  but  the  first  two 


named  are,  and  on  them  petitioner  has  a  spe- 
cial judgment  lien.  Hunter,  Pearce  &  Battey 
had  foreclosed  their  mortgages,  caused  the 
mortgage  fi.  fa.  to  be  levied  on  the  lands,  and 
the  sheriff  had  advertised  them  for  sale. 
Petitioner  believed  that  the  Bailey  place,  on 
which  he  had  no  special  Uen,  would  bring  a 
sufficient  amount  to  pay  the  debt  of  Hunter, 
Pearce  &  Battey,  were  it  not  for  the  fact  that 
the  wife  of  the  debtor  and  one  Jim  Brlnson 
(who  were  also  named  as  defendants)  claim- 
ed title  to  the  Bailey  place,  and  these  claims 
would  cause  the  place  to  be  sacrificed  for 
less  than  its  value,  thus  depriving  petitioner 
and  other  creditors  of  their  security  over 
the  Josey  and  Holland  places,  and  the  Bailey 
place  should  be  subjected  to  the  fi.  fa.  of 
Hunter,  Pearce  &  Battey.  Smith  Bros.  & 
Co.,  who  were  resident  defendants,  held  a  se- 
curity deed,  which  embraced,  with  other 
property,  the  Holland  and  Josey  places ;  their 
deed  purporting  to  be  on  consideration  of 
$3,683,  and  having  been  recorded  prior  to 
the  record  of  petitioner's  deed.  During  the 
year  1913  Smith  Bros.  &  Co.  operated  all  the 
farms  of  W.  A  Thomas ;  and  petitioner  asks 
an  accounting  from  them  of  the  rents,  issues, 
and  profits  of  said  farms,  and  alleges  that  the 
profits  therefrom  should  be  appropriated  to' 
the  payment  of  their  claim  pro  tanto.  By 
amendment  it  was  alleged  that  the  appropri- 
ation of  the  rents  and  profits  of  the  farms  by 
Smith  Bros.  &  Co.  was  under  a  collusive  ar- 
rangement between  W.  A.  Thomas  and  them, 
whereby  they  were  permitted  to  appropriate 
such  profits  to  claims  of  an  inferior  dignity  to 
the  claims  of  petitioner  and  other  creditors. 
By  the  petition  and  its  amendments,  the  pri- 
ority of  the  mortgages  of  Hunter,  Pearce  & 
Battey  over  the  lien  of  petitioner  was  attack- 
ed on  the  grounds  that  they  were  not  attested 
in  such  manner  as  to  entitle  them  to  be  re- 
corded ;  that  the  sum  due  on  the  two  mort- 
gages had  been  consolidated,  and  a  new  note 
taken  therefor,  and  the  two  mortgages,  secur- 
ing deb.ts  due  at  different  times  and  having 
liens  of  different  dignity,  could  not  be  consol- 
idated into  one  note,  and  the  mortgages  fore- 
closed for  a  debt  not  described  therein ;  and 
that  the  acceptance  of  the  note  was  a  settle- 
ment of  the  debts  described  in  the  mortgages, 
and  prevented  their  foreclosure  for  the  debt 
evidenced  by  the  new  note. 

The  foregoing  is  a  partial  summary  of  the 
allegations  of  the  petition.  It  is  of  consider- 
able length,  and  sets  forth  in  detail  various 
debts  to  named  creditors,  liens  held  for  the 
security  thereof,  etc.,  a  general  statement  ab 
to  which  is  thus  made  in  the  petition: 

"Petitioner  alleges  that  said  W.  A.  Thomas 
is  hopelessly  insolvent;  that  all  parties  to  this 
petition,  or  most  of  them,  hold  judgments,  and 
many  oi  them  hold  mortgages  or  security  deeds 
over  the  same  property;  that  there  are  many 
conflicting  claims,  rights,  and  equities;  thac 
it  is  necessary  to  resort  to  equity  to  avoid  a 
great  variety  of  claims,  suits,  and  actions  at 
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law;    many  creditors  are  now  proceeding  with 
mortgage  foreclosures,  levies,  etc.,  while  other 

f>artie8  are  interposing  claims;    and  that  there 
B  a  multiplicity  of  suits  and  will  be  in  various 
courts  of  Washington  and  Jefferson  counties." 

Among  tbe  various  prayers  of  the  petition, 
it  was  asked: 

'That  the  court  appoint  a  receiver  to  take 
possession  of  all  the  property  of  said  W.  A. 
Thomas;"  also,  "that  this  court  order  the  said 
receiver  so  appointed  to  s^l  all  of  said  property 
upon  such  terms  as  the  court  may  prescribe,  and 
that  all  liens  over  the  property  so  sold  be  trans- 
ferred to  the  fund,  as  well  as  all  claims  aris- 
ing under  security  deeds,  so  that  the  unincum- 
bered title  be  sold  freed  from  all  liens  and  in- 
cumbrance.** 

With  respect  to  Hunter,  Pearce  &  Battey,  it 
was  asked  that  they  be  restrained  and  en- 
joined from  selling  under  their  mortgage  fl. 
fas.  the  property  levied  upon,  and  that  the 
sheriff  of  Washington  county  and  his  deputy 
be  enjoined  from  further  advertising  or  sell- 
ing the  same. 

All  of  the  defendants  who  were  creditors 
filed  answers.  The  debtor,  W.  A.  Thomas, 
admitted  practically  all  the  allegations  of  the 
petition.  Including  the  allegation  that  he  was 
insolvent;  but  he  averred  that  the  plaintiff 
was  not  entitled  to  the  relief  prayed  for,  be- 
cause all  the  matters  concerning  which  he 
sought  relief  could  be  determined  and  adjudi- 
cated in  a  court  of  law.  Some  of  the  credi- 
tors demurred  to  the  petition;  some  merely 
asserted  their  claims  of  lien  and  asked  for 
their  establishment;  others,  in  addition  to 
this,  Joined  in  the  prayer  for  injunction  and 
receiver;  and  still  others  la  the  prayer  for 
a  receiver  only.  Hunter,  Pearce  &  Battey  de- 
murred to  the  petition  on  several  grounds, 
among  them  being  that,  in  so  far  as  the  peti- 
tion related  to  them,  it  was  an  effort  to  make 
a  collateral  attack  upon  the  Judgment  obtain- 
ed by  them,  which  a  court  of  equity  had  no 
Jurisdiction  to  entertain,  and  that  a  court  of 
equity  will  not  enjoin  the  sale  of  property  un- 
der a  mortgage  foreclosure  at  common  law; 
"that  the  court  is  without  Jurisdiction  so  far 
as  relates  to  these  defendants,  as  the  enforce- 
ment of  the  Judgment  which  they  seek  to  en- 
Join  was  obtained  in  the  superior  court  of 
'Washington  county,  and  all  of  the  land  is 
located  in  Washington  county,  and  none  of 
these  defendants  are  residents  of  Jefferson 
county,  but  all,  as  shown  by  the  petition, 
are  residents  of  Chatham  county.*'  They  al- 
so filed  a  plea,  in  which  they  raised  the  ques- 
tion of  the  court's  Jurisdiction  as  to  them. 
The  orders  subsequently  referred  to  were 
passed  after  interlocutory  hearing,  the  bill 
of  exceptions  reciting  that  the  case  was 
heard  "upon  the  original  petition,  and  the 
amendments  allowed  thereto,  and  the  an- 
swers of  the  several  defendants,  and  no  evi- 
dence was  introduced  at  the  hearing  by  any 
of  the  parties,  the  Judge  having  before  him 
only  the  pleadings,  upon  which  pleadings,  as 
aforesaid,  he  denied  the  injunction  and  ap- 
pointed a  receiver/'    The  ruling  excepted  to 


is  the  denial  of  an  injunction  as  to  Hunter, 
Pearce  &  Battey. 

Jordan  &  Harris,  of  Sandersville,  for  pbiln- 
tiff  in  error.  Evans  &  Evans  and  Hardwick 
&  Wright,  all  of  Sandersville,  and  W.  Ij.  Phil- 
lips, B.  N.  Hardeman,  and  Price  &  Price,  all 
of  Louisville,  for  defendants  in  error. 

HlLIi,  J.  (after  stating  the  facts  as  above). 
[1]  1.  One  of  the  contentions  of  'the  defend- 
ants Is  that  the  refusal  to  ^oin  Hunter, 
Pearce  &  Battey  was  necessarily  rl^t,  for 
the  reason  that  the  court  had  no  Jurisdiction 
over  them.    In  their  brief  they  say: 

"The  only  parties  against  whom  any  sub- 
stantial relief  was  prayed  were  the  plaintiff  in 
fi.  fa.,  Hunter,  Pearce  &  Battey;  the  other 
parties  were  merely  nominal  paraes.** 

The  action  was  brought  in  the  county  of 
the  residence  of  the  debtor  defendant,  W.  A 
Thomas.  One  of  its  chief  purposes  was  to 
obtain  a  receivership  over  all  of  his  prop- 
erty, and  to  have  it  sold  by  an  order  of 
court,  divesting  the  various  liens  and  con- 
fiicting  claims  against  it,  and  transferring 
them  to  the  funds,  and  to  settle  in  one  suit 
the  rights  of  all  creditors.  Substantial  re- 
lief was  certainly  sought  against  the  debtor 
himself.  Also  Smith  Bros.  &  Go.  were  resi- 
dents of  the  county  where  the  suit  was  filed, 
and  as  to  them  substantial  relief  was  sought. 
It  was  alleged  that  under  a  collusive  ar- 
rangement with  the  debtor  they  were  operate 
ing  all  of  his  farming  properties,  and  were 
being  allowed  to  appropriate  to  claims  against 
the  debtor,  inferior  to  the  special  lien  of  peti- 
tioner, the  rents  and  profits  from  these  prop- 
erties, which  should  in  equity  be  applied  pro 
tanto  to  the  extinguishment  of  the  lien  of 
deed  to  secure  a  debt  held  by  them  and  em- 
bracing the  property  on  wlilch  petitioner's 
Uen  rested ;  and  they  were  called  on  to  make 
an  accounting  for  the  purpose  of  having  the 
profits  thus  applied.  The  property  on  whidi 
petitioner  claimed  a  q;)eclal  Hep,  consisted  of 
what  was  known  as  the  Holland  and  Josey 
places,  and  these  two  places  were  included  in 
the  mortgages  of  Hunter,  Pearce  &  Battej» 
which  they  were  proceeding  to  foreclose^  and 
from  which  action  it  was  sought  to  ^oin 
them.  The  priority  of  these  mortgages  over 
the  lien  of  petitioner  was  attacked,  as  well 
as  the  validity  of  the  foreclosure. 

Thus  it  will  be  seen  that  substantial  eqaitm- 
ble  relief  was  sought  against  at  least  two  of 
the  resident- defendants,  involving  the  Isind 
which  Hunter,  Pearce  &  Battey  were  sed^ng 
to  sell  under  judicial  process.  The  questioa 
of  whether  the  attacks  made  on  the  priority 
of  their  lien,  or  the  validity  of  their  foreclos- 
ure proceedings,  were  such  that  they  could  be 
successfully  asserted,  is  not  the  proper  cri- 
terion by  which  to  determine  whether  they 
could  be  brou^t  in  as  parties  defendant  to 
a  general  bill  seeking  to  have  adjudicated  in 
one  action  the  various  rights  of  creditors  of 
an  insolvent  debtor.    The  nature  of  the  at- 
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tacks,  and  their  aoffldeDcy  In  law,  might  be 
reasons  why  the  court  should  deny  the  relief 
sought  by  the  creditor,  but  would  not  prevent 
the  court  from  obtaining  Jurisdiction  over 
them  for  the  purpose  of  passing  on  these 
matters,  in  a  suit  like  this,  where  it  is 
sought  to  put  in  the  hands  of  a  receiver  the 
property  they  are  seeking  to  sell,  and  to  ad- 
judicate the  relative  rights  of  other  creditors 
with  respect  thereto.  Substantial  relief  be- 
ing asked  against  resident  defendants,  in- 
volving the  lands  upon  which  their  levy  and 
sale  was  proceeding,  they  could  properly  be 
made  parties  defendant  to  a  suit  of  the  na- 
ture with  which  we  are  dealing. 

[2]  2.  The  bUl  of  exceptions  recites  that  the 
court,  acting  upon  the  pleadings  only,  "denied 
the  injunction  and  appointed  a  receiver/*  A 
restraining  order  was  in  force  against  Hunt- 
or,  Pearce  ft  Battey,  and  the  order  with  re- 
spect to  them  was  ''that  the  Injunction,  so  far 
as  the  same  relates  to  the  defendants  Hunter, 
Pearce  &  Battey,  be  and  the  same  is  dis- 
solved." The  order  appointing  a  permanent 
receiver  provided: 

"Said  receiver  is  hereby  authorized  and  re- 
quired to  sell  all  of  the  property  of  the  said 
defendant  W.  A.  Thomas,  such  sale  or  sales  to 
be  confirmed  and  made  subject  to  the  confirma- 
tion of  the  court  The  said  receiver  shall  keep 
a  separate  account  of  the  fund  arising  from  the 
sale  of  each  piece  of  property  and  fdl  liens  of 
every  kind,  including  security  deeds;  and  claims 
of  every  kind  shall  be  transferred  to  the  fund, 
said  property  to  be  sold  free  from  all  incum- 
brances, and  the  purchasers  thereof  to  take  ti- 
tle freed  from  all  liens  of  claims  against  W.  A. 
a?homa8.*' 

It  furtiher  provided: 

*'Said  receiver  shall  sell  all  lands  situated  in 
Washington  county  before  the  courthouse  door 
in  said  county,  after  four  weeks'  advertisement 
in  the  legal  organ  of  Washington  county." 

It  will  therefore  be  seen  that  the  court,  in 
passing  the  receivership  order,  was  acting  in 
the  same  case  and  on  the  same  state  of  facts, 
and  was  dealing  with  the  same  lands,  the 
Bale  of  which  at  the  instance  of  Hunter, 
Pearce  &  Battey  it  was  sought  to  enjoin. 
The  record  shows  that,  when  issuing  a  rule 
nisi  on  the  petition,  the  Judge  had  appointed 
a  temporary  receiver  of  all  the  property  of 
the  defendant  and  issued  a  restraining  order 
as  prayed  against  Hunter,  Pearce  &  Battey. 
At  the  time  of  the  interlocutory  hearing,  these 


lands  were  already  in  possession  of  the  court, 
through  its  temporary  receiver;  and  the 
court,  by  appoluting  a  permanent  receiver, 
made  that  possession  permanent,  and  special- 
ly directed  the  manner  of  their  sale,  providing 
that  all  claims  of  liens  should  be  divested  by 
the  sale  and  transferred  to  the  proceeds  aris- 
ing therefrom.  This  order  was  not  excepted 
to  by  any  one,  and  is  of  full  force.  It  was 
Inconsistent  to  release  Hunter,  Pearce  &  Bat- 
tey (they  being  under  the  Jurisdiction  of  the 
court)  from  restraint  as  to  a  levy  and  sale  by 
them  of  property  already  in  charge  of  a  re- 
ceiver appointed  by  the  court,  and  also  to 
grant  an  order  giving  the  receiver  permanent 
possession  and  control  of  the  property,  and 
directing  its  sale  by  him  in  a  specific  man- 
ner. Thus  dealing  with  the  property  ex- 
cludes the  propriety  of  leaving  Hunter, 
Pearce  ft  Battey  to  proceed  further  against 
it  independent  of  the  present  suit  The 
court,  having  them  before  it  as  parties,  and 
having  full  control  and  disposition  of  the 
res  involved  in  the  injunction  sought  against 
them,  should  not  have  granted  an  order  which 
apparently  left  them  free  to  proceed  against 
the  property  by  independent  levy  and  sale, 
but  should  have  passed  such  protective  order 
as  would  leave  no  doubt  that  they  were  pro- 
hibited from  Interfering  with  property  over 
which  the  receiver  was  given  full  power  of 
control  and  disposition.  As  stated,  the  orders 
are  wholly  inconsistent;  and  regardless  of 
what  effect  the  receivership  order  would  have 
to  prevent  any  attempted  interference  with 
the  property  on  the  part  of  Hunter,  Pearce  & 
Battey,  the  order  purporting  to  release  them 
from  restraint  should  not  be  allowed  to  stand. 
To  do  so  might  give  rise  hereafter  to  disputes 
as  to  its  legal  effect  on  the  rights  of  the  par- 
ties, all  of  which,  under  the  uncontested  or^ 
der  of  receivership,  are  to  be  determined  in 
the  present  proceedings. 

The  Judgment  of  the  court  below  is  there- 
fore reversed,  direction  being  given  that  the 
court  enter  an  appropriate  order  protecting 
the  property  in  charge  of  the  receiver  from 
being  interfered  with  by  Hunter,  Pearce  ft 
Battey. 

Judgment  reversed,  with  direction.  All  the 
Justices  concur,  except  FISH,  O.  J.,  absent, 
and  EVANS,  P.  J.,  disqualified. 


742 


84  80UTHBASTBBN  REPORTER 


(Va. 


(U7  Va.  409) 

VIRGINIA  RT.  &  POWER  CO.  y.  MEYER. 

(Supreme  Ck>urt  of  Appeafs  of  Virginia.    March 

11,  1915.) 

L  fiTBEET  Railboadb  ®=»93— Use  of  Streets. 
Travelers  on  a  street  may  cross  in  sight  of 
a  street  car,  and  the  operator  is  not  warranted 
in  assuming  they  will  refrain  from  so  doing. 

[Ed.  Note.~For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  fS  196-200;  Dec  Dig.  <d=> 
98.] 

2.  Trial  ^=»243--lN8TRiTcnoN8— Oonfliot. 

In  an  action  for  damages  from  a  collision 
with  a  street  car,  plaintiff's  instruction  charged 
that  the  operator  of  the  car  had  no  right  to  as- 
sume that  no  person  would  attempt  to  cross  in 
▼iew  of  his  car,  and  that  the  operator  should 
use  ordinary  care  to  check  his  car's  speed  upon 
seeing  a  person  about  to  cross  in  dangerous 
proximity.  On  behalf  of  defendant  the  jury  was 
instructed  that  the  operator  of  the  car  had  the 
ri^ht  to  assume  that  all  persons  seeking  to 
dnye  upon  or  across  street  car  tracks  would  use 
reasonable  prudence  in  doing  so.  Heldf  that 
there  was  no  conflict  between  the  two  instruc- 
tions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  564,  565 ;  Dec  Dig.  <9=s>243.] 

3.  Street  Railroads  ^=»118  — Injuribb  to 
Travelers  —  Instructions  —  Last  Clbaa 
Chance. 

In  an  action  for  damages  from  a  collision 
with  a  street  car,  an  instruction  that  the  opera- 
tor of  a  car  must  use  ordinary  care  to  attempt 
to  check  its  speed  as  soon  as  he  sees,  or  ought 
to  have  seen,  that  a  person  is  about  to  cross  in 
dangerous  proximity  to  the  car,  and  that,  if  the 
jury  believed  that  the  motorman  of  Uie  defend- 
ant company  did  not  use  ordinary  care  when  he 
saw  plaintiff,  or  ought,  in  the  exercise  of  ordi- 
nary care,  to  have  seen  him  about  to  cross  the 
tracks  in  dangerous  proximity  to  the  car,  and 
by  such  failure  to  use  ordinary  care  plaintiff 
was  injur^,  the  jury  should  find  for  plaintiff, 
properly  submits  the  doctrine  of  last  clear 
chance. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §§  258-269;  Dec  Dig.  <9=s> 
118.1 

4.  Trial  ^=»228— Insibuctionb. 

In  an  action  for  damages  for  injuries  re- 
sulting from  collision  with  a  street  car,  an  in- 
struction that  the  motorman  should  use  ordi- 
nary care  to  check  the  speed  of  his  car  as  soon 
as  be  sees  that  a  traveler  is  about  to  attempt 
to  cross  in  dangerous  proximity  is  correct  with- 
out qualifying  the  expression  ordinary  care  by 
the  words  "as  an  ordinarily  prudent  person  act- 
ing prudently  under  the  circumstances  would 
have  exercised,'*  particularly  as  defendant  re- 
quested instructions  usin^  the  expression  "ordi- 
nary care"  without  qualification. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §§  509-512,  526;    Dec  Dig.  <e=>228.] 

6.  Appeal  and  Error  ^=»362— Assionmsntb 

OF  ERROR—SumCIENGT. 

An  assignment  of  error  not  made  in  the  pe- 
tition for  the  writ  of  error,  and  appearing  for 
the  first  time  in  the  reply  brief,  will  not  be  con- 
sidered. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Erroy,  Cent  Diff.  §§  1960.  1961,  3282-3284; 
Dec.  Dig.  <S=>362.1 

Error  to  Hustings  Court  of  Richmond. 
Action  by  Samuel  Meyer  against  the  Vir- 
ginia Railway  &  Power  Company.   There  was 


I  a  judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

H.  W.  Anderson,  A.  B.  Gnigon,  and  T.  Jus- 
tin Moore,  all  of  Richmond,  for  plaintiff  in 
error.  O'Flaherty,  Fulton  &  Byrd,  of  Rich- 
mond, for  defendant  In  error. 

HARRISON,  J.  This  action  was  toonght 
by  Samuel  Meyer  to  recover  of  the  defend- 
ant street  car  company  damages  for  the  prac- 
tical destruction  of  his  automobile  in  a  colli- 
sion on  Broad  street,  in  the  city  of  Richmond, 
alleged  to  have  been  caused  by  the  negligence 
of  the  defendant  company.  The  trial  resulted 
in  a  verdict  and  Judgment  in  favor  of  the 
plaintiff  for  $500,  wliich  this  writ  of  error 
brings  under  review. 

[1]  The  first  assignment  of  error  Is  to  the 

action  of  the  trial  court  in  giving,  f6r  the 

plaintiff*  instruction  No.  12,  as  follows: 

"The  jury  is  instructed  that  the  operator  of 
a  street  car  has  no  right  to  assume  that  no  per- 
son will  attempt  to  cross  the  tracks  in  view  of 
a  car,  and  he  must  use  ordinary  care  to  at- 
tempt to  check  its  speed  as  soon  as  he  sees,  or 
ought  to  have  seen,  that  a  person  is  about  to 
cross  in  dangerous  proximi^  to  his  car,  and, 
if  they  believe  from  the  evidence  in  this  case 
that  tiie  motorman  of  the  defendant  company 
did  not  use  ordinary  care  in  attempting  to  <^eck 
his  car  at  a  time  when  he  saw  the  plaintiff,  or 
ought,  in  the  exercise  of  ordinary  care,  to  have 
seen  him  about  to  cross  the  track  in  dangerous 
proximity  to  his  car,  and  by  such  failure  to  ex- 
ercise ordinary  care  in  attempting  to  check  the 
car  the  plaintiff  was  Injured,  the  jury  will  find 
for  the  plaintiff." 

There  is  no  merit  in  the  contention  that 
the  first  lines  of  this  instruction  is  an  Incor- 
rect statement  of  the  law.  That  the  operator 
of  a  street  car  has  no  right  to  assume  that  no 
person  will  attempt  to  cross  the  tracks  in 
view  of  a  car  is  a  proposition  too  plain  to  ad- 
mit of  dispute.  The  public  ride  and  drive  in 
conveyances  of  innumerable  kinds  across  the 
streets  of  our  populous  cities  many  times 
daily  in  plain  view  of  the  cars  operated  on 
such  streets,  and  not  to  allow  them  to  do 
so  would  be  to  stop  traffic  and  travel  over 
the  same.  This  court  has  repeatedly  held 
that  the  traveling  public  have  the  same  ri^t 
to  use,  travel  upon  and  across  the  pabllc 
streets  that  street  car  companies  have. 

In  Richmond  Traction  Co.  v.  Clarke^  101 
Va.  382,  43  S.  E.  618,  it  is  held  that  the 
rights  of  street  cars  on  a  city  street,  no  mat- 
ter by  what  power  propelled,  are  not  supe- 
rior to  those  of  any  other  vehicle,  but. sim- 
ply equal.  Between  crossings,  as  well  as  at 
crossings,  vehicles  may  cross  street  car 
tracks  in  full  view  of  approaching  cars,  if  It 
is  consistent  with  ordinary  prudence  to  do 
so.  it  is  not  negligence,  as  a  matter  of  law, 
for  one  to  attempt  to  drive  across  a  street 
car  track  when  he  sees  a  c^ir  coming. 
Whether  or  not  it  is  negligence  for  one  to 
drive  across  a  street  car  track  when  he  sees 
a  car  coming  is  a  question  for  the  Jury  un- 
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der  all  the  facts  and  circumstances  of  the 
ease.  If  the  operator  of  a  street  car  were 
permitted  to  run  the  same  upon  the  assump- 
tion that  the  public  would  not  attempt  to 
cross  the  track  in  view  of  his  car,  there 
would  be  no  safety  for  the  public  in  cross- 
ing the  streets  at  all. 

[2]  This  instruction  is  further  criticized 
as  being  in  conflict  with  instructions  3  and  7, 
given  for  the  defendant  comx>any.    This  ob- 
jection is  not  well  taken.     Instruction  No. 
12  properly  tells  the  Jury  that  the  operator 
of  a  street  car  cannot  assume  that  persons 
will  not  attempt  to  cross  the  track  in  riew 
of  his  car;    whereas  instructions  3  and  7, 
with  equal  propriety,  told  the  jury  that  the 
motorman  had  a  right  to  assume  that  all  per- 
sons seeking  to  drive  across  or  upon  street 
car  tracks  would  exercise  reasonable  pru- 
dence in  doing  so.    Instruction  No.  12,  given 
for  the  plaintiff,  dealt  with  the  rights  and 
duties  of  a  motorman  to  the  public  in  at^ 
tempting  to  cross  the  streets,  while  instruc- 
tions 3  and  7,  given  for  the  defendant, 'dealt 
with  the  duties  of  the  traveling  public  in 
crossing  such  streets.    There  is  no  conflict  In 
those  instructions;    they  state  the  law  cor- 
rectly, and  the  jury  could  not  have  been  mis- 
led by  them. 

[3]  We  are  further  of  opinion  that  instruc- 
tion No.  12  does  not,  as  suggested,  incor- 
rectly state  the  doctrine  of  the  last  clear 
chance.  On  the  contrary,  the  jury  are  ex- 
pressly told  that,  if  the  motorman  did  not 
use  ordinary  care  to  check  his  car  when  he 
saw  the  plaintiff,  or  in  the  exercise  of  ordi- 
nary care  ought  to  have  seen  him,  about  to 
cross  the  track  in  dangerous  proximity  to  his 
car,  and  by  such  failure  to  exercise  ordinary 
care  in  attempting  to  check  the  car  the 
plaintiff  was  injured,  the  jury  will  find  for 
tlie  plaintiff.  Whether  or  not  the  motorman 
failed  to  exercise  ordinary  care  and  there- 
by injured  the  plaintiff  was  left  entirely  to 
the  jury.  Norfolk  &  P.  Traction  Co.  v.  For- 
rest's Adm'x,  109  Va.  Q5S,  64  S.  E.  1034. 

[4]  It  is  contended  that  the  degree  of  care 
imposed  upon  the  motorman  by  the  instruo- 
tion  was  stated  to  be  "ordinary  care,"  with- 
out the  qualification  "such  as  an  ordinary 
prudent  person  acting  prudently  under  the 
circumstances  would  have  exercised."     We 
liave   been  cited  to  no  case,  and  are  not 
aware  of  one,  which  holds  that  it  is  error  to 
use  the  phrase  "exercise  of  ordinary  care" 
without  the  suggested  qualifying  words.    On 
the  contrary,  the  phrase  "exercise  of  ordi- 
nary care"  has  been  used  without  the  quali- 
fying words  mentioned  in  innumerable  sim- 
ilar   instructions    held    by   this   and    other 
courts  not  U  be  erroneoua 

In  the  case  of  Norfolk  &  P.  Traction  Co. 
▼.  Forrest,  supra,  the  phrase  "exercise  of 
ordinary  care"  is  used  in  a  similar  Instruc- 
tion to  No.  12,  without  any  qualifying  words, 
and  this  court,  in  conmienting  upon  that  in- 
struction, said: 


"This  Is  a  correct  statement  of  the  doctrine  of 
the  last  dear  chance,  and  there  was  ample  evi- 
dence to  justify  such  an  instruction." 

Further,  the  record  shows  that  the  defend- 
ant company  has  used  the  same  phrase,  "ex- 
ercise of  ordinary  care,"  in  the  same  sense, 
and  without  any  qualifying  words,  in  three 
separate  instructions  given  at  its  request  in 
this  case.  It  is  to  be  presumed  that  the  de- 
fendant, when  it  secured  these  instructions, 
was  dealing  in  the  best  of  faith  with  the 
court,  and  therefore  thought  that  tMs  phrase, 
used  three  times  by  them,  would  be  under- 
stood by  the  jury,  and  that  it  was  not  error 
to  use  it  without  the  addition  now  suggested 
for  the  first  time  by  it 

[S]  The  point  is  made  in  argument  that  in- 
struction No.  12  is  erroneous,  in  that  It  con- 
cludes with  a  direction  to  find  for  the  plain- 
tiff without  adding  the  following  qualifica- 
tion: 

"Unless  the  jury  shall  further  believe  from 
the  evidence  that  uie  plaintiff  was  guilty  of  con- 
tributory negligence." 

This  assignment  of  error  cannot  be  consid- 
ered. It  was  not  made  in  the  petition  for  a 
writ  of  error,  but  appears  for  the  first  time 
in  the  reply  brief  of  the  defendant  company. 
Orr  V.  Pennington,  03  Va.  268,  24  S.  E.  928 ; 
Norfolk  &  Western  By.  Co.  v.  Perrow,  101 
Va.  345,  43  S.  E.  614;  Hawpe  v.  Bumgard- 
ner,  103  Va.  91,  48  S.  E.  554 ;  American  Lo- 
comotive Co.  V.  Hoffman,  105  Va.  343,  54  S. 
E.  25,  6  li.  R.  A.  (N.  S.)  252,  8  Ann.  Cas.  773. 
In  the  last-named  case  the  court  said: 

"But  in  the  reply  brief  filed  by  counsel  for 
plaintiffs  in  error  a  number  of  assignments  of 
error  are  made  and  argued. 

"Counsel  for  defendant  in  error  makes  the 
point  that  the  assignments  made  in  the  reply 
brief  should  not  be  considered  by  the  court,  and 
in  this  view  we  concur. 

"Section  3464  of  the  Code  provides  that  *a 
petition  for  an  appeal,  writ  of  error  or  super- 
sedeas shall  assign  error*;  *  *  *  and  in  the 
opinion  by  Buchanan,  J.,  in  Orr  v.  Pennington, 
93  Va.  268,  24  S.  E.  928,  it  Is  said :  The  peti- 
tion required  is  in  the  nature  of  a  pleading  and 
should  state  the  case  which  the  party  applying 
for  the  appeal  wishes  to  make  in  the  appellate 
court.  It  ought  to  assign  clearly  and  distinctly 
all  the  errors  relied  on  for  a  reversal  of  the 
case,  so  that  the  opposite  partv  may  know  what 
questions  are  to  be  raised  in  the  appellate  court, 
and  not  have  new  questions  sprung  upon  him  at 
or  just  before  the  hearing  of  the  cause,  when 
there  may  not  be  sufficient  time  or  opportunity 
for  meeting  them.' 

"The  mere  intimation  or  even  declaration  in 
a  petition  for  an  appeal  or  writ  of  error  that 
there  are  other  objections  to  the  ruling  of  the 
trial  court  does  not  reserve  to  the  petitioner  the 
riKht  to  assign  errors  in  the  brief  filed  in  bis 
behalf  in  reply  to  the  brief  filed  for  the  oppose 
ing  party." 

The  only  remaining  assignment  of  error 
is  to  the  action  of  the  court  in  refusing  to 
set  aside  the  verdict  as  contrary  to  the  law 
and  the  evidence.  It  is  sufficient,  in  response 
to  this  assignment,  to  say  that  the  case  was 
fairly  submitted  to  the  jury,  and  that  there 
was  ample  evidence  to  sustain  and  justify 
their  verdict. 

Upon  the  whole  case  we  find  no  error  to 
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the  prejudice  of  the  defendant  company  In 
the  Judgment  complained  of^  and  it  is  af- 
firmed. 
Affirmed. 

CARDWELL,  J.,  absent 

(117  Va.  416)  ■«==■ 

VIRGINIA  RY.  &  POWER  CO.  y.  BIBYER. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

11,  1915.) 
Daicaoes  ^=s>132  ^  Personal  Iitjttribs  — 

AWABD. 

Where  a  female  motorist  was  injured  in  a 
collision  with  a  street  car,  and  her  sufiferings 
were  serious  and  protracted,  an  award  of  $2^600 
damages  cannot  be  held  excessiye. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {{  372-385,  396 ;  Dec.  Dig.  <d=s>132J 

Error  to  HnstingB  Court  of  Richmond. 

Action  by  Emma  Meyer  against  the  Vir- 
ginia Railway  &  Power  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

H.  W.  Anderson,  A.  B.  Guigon,  and  T.  Jus- 
tin Moore,  all  of  Richmond,  for  plaintiff  in 
error.  O'Flaherty,  Fulton  &  Byrd«  of  Rich- 
mond, for  defendant  in  error. 

HARRISON,  J.  This  acti(m  was  brought 
by  Emma  Meyer,  the  wife  of  Samuel  Meyer, 
to  recoyer  of  the  defendant  street  car  com- 
pany damages  for  personal  injuries  alleged 
to  have  been  sustained  by  her  as  a  result 
of  the  defendant's  negligence.  It  is  a  com- 
panion suit  to  that  of  Virginia  Railway  and 
Power  Company  y.  Samuel  Meyer,  84  S.  K 
742,  grows  out  of  the  same  accident,  and 
rests  upon  practically  the  same  facts.  The 
two  cases  were  heard  together  in  this  court, 
the  questions  involved  being  in  all  essential 
particulars  the  same. 

Instruction  No.  2  in  the  present  case  is  the 
same  as  No.  12  in  the  Samuel  Meyer  Case, 
except  that  here  it  concludes  with  the  words, 
"unless  the  Jury  shall  further  believe  from 
the  evidence  that  the  plaintiff  was  guilty  of 
contributory  negligence.*'  The  same  objec- 
tions are  urged  to  the  Instruction  here  that 
were  made  to  it  in  the  Samu^  Meyer  Case, 
and  the  view  there  taken  of  these  objections 
need  not  be  repeated  in  this  case. 

The  only  additional  assignment  of  error  in 
the  present  case  is  that  the  verdict  was  ex- 
cessive. The  eyidence  shows  that  the  in- 
juries sustained  by  the  x>laintiff  were  serious, 
and  her  suffering  protracted.  It  was  for  the 
Jury  to  say  what  compensation  she  was  en- 
titled to,  and  we  cannot  hold  that  their  es- 
timate of  $2,500  was  excessive. 

For  the  reasons  given  in  the  opinion  here- 
with handed  down  in  the  case  of  Virginia 
Railway  &  Power  Co.  v.  Samuel  Meyer,  in 
addition  to  what  is  herein  said,  the  Judg- 
ment complained  of  must  be  afflrmedi    * 

Affirmed. 

CARDWELL,  J.,  absent 


(75  W.  Va.  739) 

LYONS  y.  DAVT-POOAHONTAS  COAL 

CO.  et  aL 
(Supreme  Court  of  Appeals  of  West  Yixgiiiia. 

March  2,  1915.) 

(ByUahui  ly  the  Court.) 

1.  Mauoious  Pboseoxttion  ^=:»16— Bight  or 
Aonozf— Requisites. 

To  maintain  an  action  for  malidons  proie- 
cutlon  it  is  essential  to  prove:  (1)  lliat  the 
prosecution  was  malicious;  (2)  that  it  was 
without  reasonable  or  probable  cause;  and  (3) 
that  it  terminated  &vorably  to  plaintiif. 

[Ed.   Note.— For  other  cases,  see  Malidou 
Prosecution,  Cent  Dig.  B  19-^,  59;  Dec  Dig. 


For  other  liefinitions,  see  Words  and  Fhrasei, 
First  and  Second  Series,  Malidons  Prosecntioa.] 

2.  MALiciotrs  PBosEcunozf  ^s»31— Pboof  or 
Maxjcb— Sufficiency. 

Proof  that  plaintifE,  fbrmerly  a  tenant  of 
defendant,  was  arrested  on  a  warrant,  charging 
him  with  trespass  to  property t  procured  to  be 
issued  by  the  landlord*s  agent,  acting  within  the 
scope  of  his  employment,  for  the  sole  purpose 
of  getting  liim  off  the  land,  establishes  malice. 

[Ed.*  Note.— For  other  cases,  see  Maliciooi 
ProsecuUon,  Cent  Dig.  H  64-^66;  I>e&  Dig. 
^=^31.] 

8.  CoBPOBATioiTS  ^=3518  —  AcnosTB  —  Dbgla.* 
ration— Aqbzvot. 

In  a  declaration  charging  a  corporatioD 
with  a  trespass  committed  by  a  certain  perscm 
as  its  agent,  it  is  not  essential  to  aver  the 
agency. 

[E2d.  Note.— For  other  cases,  see  Gorporatiottt, 
Cent  Dig.  S§  2017-2027,  2031-2034,  203^-2045; 
Dec  Dig.  «=:»513.] 

4.  MaUOIOUS  PBOSBOimON  ^s»42— OOBPOBA- 
nONS— AOTS  OF  AOBNTSl 

A  coal  mining  corporation  is  liable  for  a 
malicious  prosecution  procured  to  be  made  by 
its  superintendent  acting  in  furtherance  of  iti 
business. 

JEd.  Note.— For  other  cases,  see  ICallekai 
Prosecution,  Cent  Dig.  H  83^-86;  Dec  Dig. 
<8s»42.] 

6.  Mauoious  PaosECunoN  ^=s»4— Continx7a- 
teon  of  Pboseoxttion  —  Malfeasangb  of 
Officeb. 

A  person  who  sets  on  foot  a  malicious  pros- 
ecution is  liable  for  its  continuance  and  for  tlia 
malfeasance  of  the  officer  making  the  arrest 

[Ed.  Note.— For  oth^r  cas<».  see  Malidons 
Prosecution,  Cent  Dig.  |  4;    Dec.  Dig.  ^sHJ 

8.  CONTBACTS  ^=>95— Vamditt— DuBBas. 

A  person  unlawfully  imprisoned,  who  is  in- 
duced by  his  prosecutor,  or  his  agent,  to  Figa 
a  writing  agreeing  not  to  sue  for  damages,  in 
order  to  obtain  his  liberty,  is  not  bound  ther^y. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §f  431-440;  Dec  Dig.  «=»95.] 

7.  BVIDENCE  «=»591  —  OONGX.I7BiyBN£88  ON 
PaBTT  iNTBonUGINQ— DuBBSB. 

And  in  an  action  for  malicious  prosecntkm 
he  may  prove  that  he  signed  such  i^per  und<^r 
duress,  notwithstanding  he  put  it  in  evidence 
himself  for  the  purpose  of  proving  a  termina- 
tion of  the  prosecution. 

[Ed.  Note.— For  other  cases,  see  Svidenoe^ 
Cent  Dig.  H  2440-2443 ;  Dea  Dig.  «=:»591.] 

Error  to  Circuit  Court,  McDow^  Connty. 

Action  by  T.  J.  Lyons  against  the  Davy- 
Pocahontas  Coal  Company  and  others^  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Reversed  and  rendered. 


C=:9For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  DigeaU  and  Indexes 
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Joseph  M.  Crockett,  of  Welch,  and  Sanders 
&  Crockett,  of  Bluefield,  for  plaintiff  in  er- 
ror. Strother,  Taylor  &  Taylor,  of  Welch, 
for  defendants  in  error. 

WILLIAMS,  X  Plaintiff  recovered  a  ver- 
dict for  $3,500  against  Davy-Pocahontas  CJoal 
Company  and  P.  A  Grady,  in  an  action  for 
mallcions  prosecution,  and,  on  motion  of  de- 
fendants, the  court  set  it  aside  and  granted 
them  a  new  trial.  By  this  writ  of  error 
plaintiff  seeks  to  have  that  order  reversed 
and  Jadgment  entered. here  upon  the  verdict 

Defendants  offered  no  evidence.  The  case 
was  submitted  to  the  jury  nix>n  plaintiffs 
evidence  alone,  and  instructions,  with  the  re- 
sult above  stated.  The  material  facts,  as 
they  appear  from  the  uncontroverted  testi- 
mony, are  as  follows:  In  November,  1913, 
plaintiff  was  in  the  employ  of  defendant 
coal  company,  as  a  coal  miner,  occupying 
one  of  its  houses.  The  defendant  P.  A. 
Grady,  superintendent  for  the  coal  company, 
met  plaintiff  in  Welch  on  the  18th  of  De- 
cember, 1913,  and  told  him  that  the  company 
wanted  the  house  he  was  occupying,  and  ask- 
ed him  when  he  intended  to  give  It  up. 
Plaintiff  replied  he  was  ready  to  give  it  up 
at  any  time,  and  Mr.  Grady  said  they  want- 
ed it  "right  now."  Plaintiff  testified  that 
Mr.  Grady  was  angry  and  said  to  him: 

"You  and  I  are  going  to  mn  together,  and 
we  are  going  to  have  trouble.  I  am  going  to 
fix  yoa,  and  I  will  fix  you  proper,  too.'* 

About  30  minutes  after  that  conversation 
plaintiff  was  arrested  upon  a  warrant  is* 
sued  by  A  G.  Hufford,  justice  of  the  peace, 
upon  a  complaint  made  by  W.  A  Burrell, 
deputy  sheriff  of  McDowell  county.    Burrell 
also  worked  for  the  Baldwin-Felts  Detective 
Agency.    The  Warrant  charged  plaintiff  with 
unlawful  trespass  upon  the  personal  prop- 
erty of  the  Davy-Pocahontas  Coal  Company, 
and  was  directed  to  F.  E.  Miller,  another 
deputy  sheriff  of  McDowell  county.    Miller 
and   Burrell  arrested  plaintiff  immediately^ 
and  instead  of  taking  him  before  the  Justice, 
as  the  writ  commanded,  they  delivered  him 
over  to  the  keeper  of  the  Jail.    He  was  there- 
in confined  from  the  18th  to  the  20th  of  De- 
cember, 1913,  when  he  was  released  in  the 
manner  hereinafter  described.     Burrell  tes- 
tified that  he  did  not  remember  making  the 
complaint,  nor  where  he  got  the  information 
on  which  he  made  it,  and  admitted  that  he 
did    not  know  plaintiff  before  the  day  he 
helped  to  arrest  him.    Defendant  Grady  had 
gojie  to  Justice  Hufford's  office,  a  short  while 
before  the  warrant  was  issued,  and  told  the 
Justice  plaintiff  wad  no  account  to  work,  was 
bothering  them,  and  he  wanted  to  get  him 
off  his  job,  and  asked  the  Justice  to  do  the 
best   he  could  to  get  him  off  the  Job,  and 
said  that  neither  he  nor  the  company  wan1> 
ed  to  he  mixed  up  in  it    Mr.  Hufford  says 
be   then  told  Grady  he  would  do  the  best 
be  could  and  would  issue  a  warrant  for  the 
arrest  of  I^ons  for  trespassing.    Qtady  then 


f  went  out,  and  the  Justice  says  he  thinks 
Burrell  came  in  immediately  after  Grady 
left,  and  made  the  complaint  upon  which  he 
issued  the  warrant  No  further  proceedings 
were  taken  before  the  Justice,  and  plaintiff 
was  never  taken  before  him  or  any  other  Jus- 
tice on  the  warrant,  but  was  released  by  the 
Jailer  <»i  the  20th  of  December,  immediately 
after  he  had  signed  the  following  paper,  viz.: 

I  "I,  T.  J.  Lyon,  for  and  in  consideration  of 
the  withdrawal  of  all  charges  against  me  as  a 
trespasser  upon  the  property  of  the  Davy-Poca- 
hontas Coal  Ck>mpany  Dear  Roderfield,  McDow- 
ell county.  West  Tirginia,  hereby  agree  to  re- 
turn to  said  company  at  once  and  remove  my 
family  and  goods  from  off  of  the  lands  of  the 
said  coal  company  at  once  and  not  again  go 
upon  said  property  for  any  purpose,  and  I  fur- 
ther afree  and  herebv  bind  myself  not  to  bring 
any  suit  by  way  of  damages  or  otherwise  for  my 
arrest  on  a  chuge  of  trespass  on  said  property. 

**T.  J.  Lyona. 

"Dated  this  the  20th  day  of  Dec.  1913. 

"Witness:    F.  B.  Miller. 

'Turned  over  to  W.  L.  Taylor  May  27th 
1914," 

It  is  not  directly  proven  who  prepared  that 
paper,  but  the  Jury  could  properly  infer 
from  the  testimony  of  Hufford  and  Miller 
that  it  was  prepared  by  W.  U  Taylor,  presi- 
dent and  attorney  of  the  coal  company,  act- 
ing in  its  behalf.  It  was  in  his  possession, 
and  was  produced  by  him  at  the  trial,  on  re- 
quest of  plalntiirs  counsel,  who  put  it  in 
evidence,  over  defendants'  objection.  Mr. 
Taylor  does  not  deny  having  prepared  it, 
but  said  he  did  not  know  whether  he  did 
or  not  In  speaking  of  the  paper,  the  Justice 
says: 

"I  think  Mr.  Taylor  drawed,  had  him  to  draw 
that  up^that  release;  and  I  called  Miller,  to 
the  best  of  my  recollection,  over  to  Mr.  Taylor's 
office  after  that  Then  Miller  brought  it  back 
to  me,  and  then  I  suppose  Miller  went  to  the 
jail  and  had  him  to  sign  that,  and  then  Miller 
brought  that  back  to  me  tiie  second  time,  after 
it  was  signed." 

Miller  swore  the  paper  was  given  to  him' 

at  Mr.  Hufford's  office,  that  he  took  it  to  the 

plaintiff  in  Jail,  and,  after  plaintiff  signed  it, 

he  returned  it  .to  Mr.  Hufford.     Describing 

the  manner  in  which  he  obtained  plaintiff's 

signature,  witness  said  he  laid  the  paper  on 

the  Jailer's  desk  before  plaintiff,  and  said : 

"There  is  a  paper  that  you  can  read  over.  If 
you  care  to  sign  it,  I  will  release  you ;  that  the 
plaintiffs  don't  care  to  bring  any  charges  fur- 
ther against  you,  or  anything  of  that  kind. 
That  is  all  he  wants,  is  to  get  you  off  the  prop- 
erty. He  read  it  over.  He  said,  'I  have  a  law- 
yer.' I  said :  'I  have  got  to  catch  this  train ; 
I  haven't  f ot  time.  "So  you  can  do  as  you  like 
about  signmg  it,*  I  said,  'If  you  want  to  sitni 
it,  I  will  release  you.'  So  he  said,  'All  right* ; 
and  he  signed  the  paper  in  the  presence  of  Mr. 
Collins  (the  jailer)  and  myself.  So  we  turned 
him  loose,  and  I  asked  him  to  get  off  this  prop- 
erty that  he  had  been  trespassing  upon.  He 
had  been  ordered  to  get  off,  so  I  understood." 

[1,2]  In  order  to  maintain  his  action  it 
was  essential  for  plaintiff  to  prove:  (1)  That 
his  prosecution  was  malicious,  that  is,  that 
it  was  instituted  for  some  unlawful  and  im- 
proper purpose,  and  not  for  the  punnise  of 
punishing  him  for  a  crime;    (2)  that  ItVas 
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without  reasonable  or  probable  cause;  and 
(3)  that  It  had  terminated  favorably  to  the 
accused,  either  by  a  judgment  of  acquittal 
upon  the  merits,  failure  of  the  grand  Jury 
to  find  an  indictment,  or  abandonment  by  the 
prosecutor.  26  Cyc.  58.  The  Jury  could  find 
from  the  evidence,  as  they  unquestionably 
did  in  order  to  reach  a  general  verdict  for 
the  plaintiff,  that  the  foregoing  essentials 
were  proven.  According  to  the  evidence,  the 
sole  purpose  of  the  criminal  writ  was  to  get 
plaintiff  out  of  possession  of  the  property  he 
was  occupying  under  lease  from  the  coal 
company.  That  constituted  legal  malice. 
Nor  is  there  the  slightest  evidence  of  the  ex- 
istence of  any  such  facts,  as  would  have  led 
a  reasonably  prudent  person  to  suspect,  much 
less  to  believe,  that  plaintiff  had  committed 
a  trespass  upon  the  property  of  the  defend- 
ant company;  and  plaintifTs  release  from 
Jail,  and  the  failure  to  further  prosecute  the 
charge  against  him,  proved  a  termination  of 
the  prosecution  by  abandonment;  unless,  as 
defendants'  counsel  insist,  the  writing  signed 
by  plaintiff  proves  that  it  was  compromised, 
in  which  event  he  cannot  recover.  19  A. 
&  B.  E.  L.  684;  and  26  Cyc.  50.  If  the  ter- 
mination of  a  prosecution  is  by  the  consent 
or  procurement  of  the  accused,  or  his  dis- 
charge is  merely  technical,  or  has  been  im- 
properly obtained,  no  foundation  exists  for 
the  action.  We  will  again  return  to  a  dis- 
cussion of  the  force  of  the  paper. 

[3]  It  Is  insisted  by  counsel  for  the  defend- 
ant coal  company  that  its  demurrer  to  the  dec- 
laration should  have  been  sustained,  because 
of  the  failure  to  aver  that  P.  A.  Grady  was 
its  agent  No  such  averment  was  necessary. 
The  declaration  does  aver: 

"That  the  said  defendants  P.  A.  Grady  and 
the  Davy-Pocahontas  Goal  Company,  through 
its  officer,  agent,  representative  and  employ^,  P. 
A.  Grady,  conspiring,"  etc. 

This  was  8ufl9cient  to  Inform  defendant 
company  that  the  wrong  complained  of  was 
committed  by  It  through  one  of  Its. agents. 
Being  a  corporation,  it  could  act  only  through 
its  agents  and  officers.  The  familiar  maxim, 
"Qui  facit  per  allum  facit  per  se,"  applies. 
The  demurrer  was  properly  overruled. 

[40  That  Grady  was  acting  for  the  defend- 
ant coal  company  and  within  the  scope  of  his 
employment,  in  getting  plaintiff  out  of  its 
house,  is  clearly  to  be  Inferred  from  his  re- 
lation as  its  general  superintendent  It  was 
he  who,  acting  for  the  company,  gave  plain- 
tiff the  right  to  occupy  the  house  in  the  first 
instance.  Rent  therefor  was  collected  by 
deducting  it  from  his  wages. 

[6]  That  a  corporation  is  liable  for  a  mali- 
cious prosecution,  set  on  foot  by  one  of  its 
agents,  acting  within  the  scope  of  his  em- 
ployment and  in  furtherance  of  its  business, 
even  though  it  may. not  have  expressly  au- 
thorized or  ratified  the  wrong,  was  decided  in 
Petty  V.  Huntington  Loan  Co.,  70  W.  Va.  688, 
74  S.  B.  966.  See,  also,  Williamson  v.  Glen 
Alum  Coal  Ca,  72  W.  Va.  288,  78  S.  E.  84, 


and  Turk  v.  N.  &  W.  Ry.  Co.,  84  S.  E.  569. 
decided  at  the  present  term  of  court  The 
latter  cases,  while  not  actions  for  malicious 
prosecutions,  are  authority  for  the  proposi- 
tion that  a  corporation  Is  liable  for  the 
wrongs  committed  by  its  agents  within  the 
scope  of  their  employment 

Complaint  is  made  that  plaintiff  was  Im- 
properly permitted  to  prove  his  imprisonment 
in  Jail.  From  the  written  opinion  of  the  trial 
Judge,  copied  into  the  brief  of  counsel,  it  ap- 
pears that  he  was  of  the  opinion  that  he 
had  committed  a  mistake,  prejudicial  to  de- 
fendant, in  allowing  that  fact  to  be  proved, 
and  for  that  reason  he  set  aside  the  verdict 
But  we  do  not  think  the  evidence  was  im- 
proper. Evidence  of  plaintiff's  Incarceration 
was  only  incidental  to  proving  his  release, 
a  fact  essential  to  show  the  termination  of 
the  prosecution.  Counsel  insist  that  plain- 
tiff's imprisonment  was  not  a  proper  element 
of  his  damage,  because  it  appeared  that  the 
officer  had  violated  the  writ  in  taklnc^  him  to 
Jail,  instead  of  taking  him  before  the  Justice, 
as  he  was  commanded  by  the  writ;  and  that 
defendants  should  not  be  held  liable  for  the 
wrongs  and  mistakes  of  the  officer.  We  do 
not  so  understand  the  law.  The. parties  who 
set  a  iHTOsecution  on  foot,  maliciously  and 
without  probable  cause,  are  liable  for  the  dam- 
ages sustained  by  the  accused,  even  though 
they  may  result  in  part  from  the  malfeasance 
of  the  officer.  Williamson  v.  Glen  Alum  Coal 
Co.,  supra;  and  Turk  y.  N.  &  W.  Ry.  Co., 
supra.  In  Johnson  y.  Miller  et  al.,  68  Iowa, 
529,  17  N.  W.  84,  50  Am.  Rep.  758,  defend- 
ants had  caused  plaintiff  to  be  indicted. 
The  indictment  was  quashed,  and  the  case 
resubmitted  to  the  grand  Jury,  and  another 
indictment  was  found.  Defendants  claimed 
they  had  nothing  to  do  with  the  resubmis- 
sion, but  the  court  held  that,  having  caused 
the  criminal  action  to  be  commenced,  they 
could  not  escape  liability  for  its  continuance. 
The  same  principle  was  declared  in  Bacon 
v.  Towne  et  al.,  4  Cosh.  (Mass.)  217;  and 
Goodrich  v.  Warner,  21  Conn.  432. 

It  is  immaterial  whether  defendant  Grady 
swore  to  the  complaint  or  procured  another 
to  swear  to  it  Grady  went  to  the  Justice's 
office  and  told  him  what  he  wanted  done, 
and  immediately,  or  within  a  few  minutes 
thereafter,  BurreU  appeared  and  made  the 
complaint  The  Jury  could  therefore  prop- 
erly infer  that  Burrell  made  the  complaint 
at  the  request  of  Grady.  Tangney  y.  Sulli- 
van, 163  Mass.  166,  39  N.  E.  799. 

[I,  7]  Returning  to  the  evidence,  plaintiff 
was  not  bound  by  the  paper  signed  by  him 
to  procure  his  discharge  from  Jail ;  he  being 
then  under  duress.  Counsel  urge,  however, 
that,  having  put  the  paper  In  eyldence  him- 
self, plaintiff  was  bound  by  it,  and  could  not 
impeach  its  validity.  The  pai)er  was  not  in- 
dispensable to  plaintiff's  case,  for  he  could 
have  proven  his  release  without  it  There- 
fore it  is  proper  to  consider  the  purpose  for 
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which  he  introduced  it,  whicli  was  to  prove 
his  release  from  jail.    As  a  general  rnle,  we 
must  admit  that  a  party,  introducing  docu- 
mentary evidence  for  the  purpose  of  proving 
a  material  part  of  his  case,  is  bound  by  its 
contents,  and  wUl  not  thereafter  be  permit- 
ted to  contradict  any  part  of  it    This  rule, 
however,  like  most  other  general  rules  of  law, 
is  subject  to  exceptions,  and  the  exception, 
rather  than  the  rule,  we  think,  here  applies. 
The  paper   was  in   defendants*  possession, 
and,  if  they  had  introduced  it  for  the  pur- 
pose of  showing  that  the  prosecution  liad 
terminated  by  the  consent  and  agreement  of 
plaintiff,  there  can  be  no  question  of  plain- 
tiff's right  to  have  impeached  it    Wliy  may 
he  not  be  permitted  to  do  so,  even  though  he 
introduced  the  paper  himself,  when  it  is  so 
apparent  that  he  did  so  for  a  special  and 
limited  purpose?    Rules  of  evidence  are  cer- 
tainly intended  to  aid  courts  in  the  admin- 
istration of  Justice.    Hence  they  should  not 
be  rigidly  adhered  to,  when  to  do  so  would 
result  in  manifest  injustice.    We  find  the  law 
thus  stated  in  4  Enc  of  £Iv.  842: 

"It  quite  frequently  occurs  that  in  order  to 
establish  a  matter  in  dispute  a  party  finds  it 
necessary  to  introduce  a  document  as  the  foun- 
dation of  further  proof  relating  to  such  docu- 
ment, in  order  to  sustain  the  issue  on  his  part 
In  such  case  he  is  not  bound  by  such  document 
so  as  to  prevent  him  from  introducing  such  fur- 
ther testimony  relating  thereto,  though  the  evi- 
dence introduced  mav  have  the  effect  of  discred- 
iting the  document" 

In  Merchants*  Bank  of  Macon  v.  Rawls,  7 
Ga.  191,  60  Am.  Dec.  394,  It  was  held  that  a 
party  introducing  in  evidence  the  books  of  a 
bank,  while  not  allowed  to  discredit  them  as 
a   whole,  might  show  errors  in  particular 
Items.     In    Kingman   v.    Tirrell,   11   Allen 
(Mass.)  97,  it  was  held  that  one  who  puts 
in  evidence  a  note  with  indorsements  may 
sbow  that  the  indorsements  were  incorrect 
In  Douglass  v.  Huhn,  24  Kan.  766,  w^iich 
was  an  action  to  quiet  title,  plaintiff  offered 
in  evidence  a  quitclaim  deed  to  the  defend- 
ant,  which  recited  the  execution  of  a  tax 
deed  to  the  grantor  therein  named.   The  deed 
was  offered  for  the  purpose  of  proving  the 
adverse  claim  made  by  defendant,  and  the 
court  held  that  plaintiff  was  not  bound  by 
the  recitals  in  the  quitclaim  deed,  and  also 
tbat  he  was  not  bound  to  show  that  the  tax 
deed  was  void  or  did  not  exist    In  Henny 
Buggy  €k>.  V.  Papp,  Garnishee,  73  Iowa,  485, 
35  N.  W.  587,  the  court  held  that  the  good 
faitb  of  a  bill  of  sale  might  be  challenged 
by   the  party  offering  it  in  evidence.     See, 
also,    the  following  cases,   some  of  which, 
however,  seem  to  rest  upon  statutes,  making 
certain    documents    only    prima    facie    evi- 
dence:    Fogg  V.  Farr  et  al.,  16  Gray  (Mass.) 
396;    Raymond  v.  Nye,  5  Mete.  (Mass.)  151; 
Parry    v.   Parry,   130   Pa*  94,   18  Atl,  628; 
Waldron  v.  Evans,  1  Dak.  11,  46  N.  W.  607; 
and  I>owdeU  v.  Wilcox,  58  Iowa,  199,  12  N. 
TV.   271. 


The  paper  was  not  offered  by  plaintiff  to 
prove  a  compromise  of  his  prosecution,  but 
to  prove  its  termination  by  his  release  from 
Jail.  His  discharge  seems  to  have  been  con- 
ditioned on  his  signing  the  paper.  How  long 
he  would  have  been  detained  in  jail  without 
a  trial,  if  he  had  not  signed  the  paper,  does 
not  appear.  The  evidence  presents  a  case 
•showing  a  flagrant  misuse  of  the  criminal 
process  by  a  landlord,  to  eject  his  tenant, 
who,  after  having  procured  his  arrest  and 
imprisonment  unlawfully,  exacts  from  him  a 
promise  in  writing  not  to  sue  for  the  wrong 
done,  as  a  condition  of  his  release.  Such 
wrongs  ought  not  to  occur  in  a  free  country, 
governed  by  law.  Although  plaintiff  intro- 
duced the  paper,  he  had  a  right  under  the 
circumstances  of  this  case,  to  prove  that  he 
signed  it  in  order  to  obtain  his  liberty. 

The  amount  of  damages  is  claimed  to  be 
excessive.  Wide  discretion  is  vested  in  Juries 
in  assessing  damages  In  cases  of  this  char- 
acter, and  notwithstanding  we,  if  sitting  as 
Jurors,  might  not  be  willing  to  assess  so 
great  damages  as  the,  Jury  did  in  this  case, 
still,  as  a  court,  reviewing  their  finding,  we 
cannot  say  that  the  verdict  is  so  large  as 
to  evince  corruption,  partiality,  passion,  or 
prejudice.  That  is  the  criterion  by  which  we 
must  be  governed  in  cases  of  this  character. 

We  have  carefully  read  and  considered  the 
instructions  given  at  the  request  of  plaintiff, 
as  well  as  those  given  on  behalf  of  the  de- 
fendant, also  a  number  of  others  requested 
by  defendant  and  refused  by  the  court,  and 
we  find  no  error  in  the  court's  ruling  In  re- 
lation thereto.  The  Jury  were  fairly  in- 
structed concerning  the  law  applicable  to  the 
case,  and  we  find  no  good  cause  for  setting 
aside  the  verdict  The  order  appealed  from 
will  therefore  be  reversed,  the  verdict  re- 
instated, and  a  Judgment  entered  thereon  by 
this  court 
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March  2,  1915.) 

(ByllahuM  by  the  Court.) 

1.  Bills  and  Notes  ^=s>421— Peotest—No- 
ncE. 

If  notice  of  protest  of  a  negotiable  note  be 
regularly  mailed,  as  prescribed  by  section  8, 
chapter  99,  Code  1906,  it  is  immaterial  that 
such  notice  may  not  have  been  in  fact  received 
by  the  endorser  thereon.  He  is  nevertheless  le- 
gally bound  by  such  notice. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  1173,  1178-1187;  Dec 
Dig.  <ds:>421.] 

2.  Contracts  <9s9l28^AGBEEUKirr  to  Repat 
Embezzled  Monet— VALinrrT— Considkba- 
TiON— Pendency  of  Pbosecution, 

Notwithstanding  the  pendency  of  criminal 
proceedings  against  the  wrongdoer,  one  whose 
money  or  property  has  been  embezzled,  or  fraud- 
ulently obtained,  may  contract  with  such  wrong- 


^=9For  other  uses  see  same  topis  and  KSY-NUMBER  in  all  Key-Numbered  Disests  and  Indexes 
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doer  for  repayment  of  the  money  or  satisfac- 
tion for  the  loss  sustained,  and  take  security 
therefor,  without  invalidating  the  contract,  un- 
less there  be  included  therein,  as  a  part  of  the 
consideration  therefor,  some  promise  or  agree- 
ment, express  or  implied,  that  such  prosecntion 
shall  be  suppressed,  stifled  or  stayed. 

[Ed.  Note.— For  other  cases,  see  Ck>ntracts, 
Cent  Dig.  U  633-653 ;    Dec.  Dig.  <8=»128.] 

3.  CONTBACTS   ^=S»]  2S— AGBXEMEN^  TO   REPAT 
ElCBEZZLED     Monet— VaLIDITT— CONSIDJERA- 

TiON— Pendency  of  Pbosecution. 

Such  contract,  however,  if  made  in  whole 
or  in  part  upon  consideration  <^  such  unlawful 
promise  or  agreement  is  void  as  against  pablic 
policy,  and  will  not  be  enforced  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  633-653;    Dec.  Dig.  <d=>128.] 

4.  CONTBACTS    <d=>12S— IXXBQALITT^SUim- 

ciENCT  OF  Evidence. 

In  this  case  the  verdict  of  the  jnry  against 
the  defendants  on  the  plea  of  sncn  an  illegal 
contract  was  sustained  by  the  proof,  and  there 
was  no  error  in  the  judgment  below  denying 
them  a  new  trial. 

[E3d.  Note.— B'or  other  cases,  see  Contracts, 
Cent  Dig.  {{  633-653;    Dec.  Dig.  «3>128.] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  the  Board  of  Education  of  tlie 
District  of  Northfork  against  C.  S.  Angel  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

Anderson,  Strother  &  Hughes  and  Stokes  & 
Sale,  all  of  Welch,  for  plaintiff  in  error.  F. 
C.  Cook,  of  Welch,  and  H.  A.  Riti,  of  Blue- 
field,  for  defendants  in  error. 

MILLER,  J.  Defendants,  Angel,  Toney,. 
Kaufman  and  Strudwick,  seek  reversal  of  a 
judgment  against  them  on  a  note  dated 
October  30,  1903,  made  by  one  Roberts,  pay- 
able sixty  days  after  date,  to  one  E.  T.  Sprin- 
kle, Sheriff  of  McDowell  County,  for  nine 
hundred  and  twenty  one  dollars  and  five 
cents,  negotiable  and  payable  at  the  Mc- 
Dowell County  Bank,  Welch,  West  Virginia, 
and  endorsed  by  them  and  also  by  their  co- 
defendants,  Tipton,  Roberts,  Ballard  and 
Botsford. 

Besides,  the  general  issue  and  the  plea  of 
the  statute  of  limitations  of  ten  yeara^  plain- 
tiffs in  error  interposed  as  defenses,  by  spe- 
cial plea  number  2,  "that  if  they  signed  the 
note  sued  upon  as  endorsers  thereon,  the  said 
note  was  given  and  their  endorsements  ob- 
tained for  an  illegal  consideration,  to-wlt: 
to  suppress  a  criminal  prosecution  for  a  fel- 
ony begun  and  put  on*  foot  against  the  maker 
of  said  note,  F.  Q.  Roberts,  and  this  they  are 
ready  to  verify;"  and  by  special  plea  number 
3,  "that  they  were  merely  endorsers  upon 
the  note  sued  upon,  and  that  said  note  was 
not  presented  for  payment  according  to  the 
time  thereof,  and  protested  for  non-payment 
thereby  relieving  and  releasing  these  defend- 
ants from  liability  thereon  as  endorsers,  and 
this  they  are  ready  to  verify." 

On  the  trial  the  plea  of  the  statute  of  limi- 
tations was  not  sustained  by  the  proof,  and 


no  point  of  error  on  said  plea  is  made  or  re- 
lied on  here. 

[1]  On  the  plea  of  want  of  notice  of  pro- 
test and  consequential  release  as  endorsers 
on  the  note,  we  thinlc,  as  the  court  below 
evidently  concluded,  that  this  defense  also 
failed  for  want  of  proof.  The  evidence  was 
that  the  note  and  certificate  of  protest  had 
been  lost,  and  evidence  was  admitted  showing 
conclusively  its  contents,  and  that  the  note 
was  duly  presented  for  payment,  payment  re- 
fused, and  protest  and  notice  thereof  mailed 
to  each  of  said  endorsers  at  their  regular  post 
office  addresses.  The  only  evidence  to  the 
contrary  was  the  personal  recollection  of  two 
or  three  of  these  defendants,  after  nine  years, 
that  they  had  never  received  such  notices. 
But  there  is  no  evidence  that  any  of  them 
ever  denied  liability  on  the  note  on  that  ac- 
count until  suit  brought,  and  moreover,  some 
of  them,  at  least,  negotiated  for  payment  of 
the  note  after  its  maturity,  and  one  of  them 
seems  to  have  paid  over  to  another  his  part 
or  portion  of  the  debt  that  the  whole  might 
be  settled  and  paid.  The  note  having  been 
so  regularly  protested  and  notices  mailed  to 
the  endorsers  it  is  wholly  immaterial  wheth- 
er the  endorsers  received  their  notices  or  not 
Section  8,  chapter  99,  serial  section  8440,  Code 
1906;  Insurance  Co.  v.  Wilson,  29  W.  Ya.  628, 
2  S.  B.  888.  Defendants'  instruction  number 
4,  propounding  a  contrary  proposition,  was 
therefore  rightfully  rejected. 

[2]  The  real  and  only  question  of  merit  pre- 
sented by  plea,  and  by  an  instruction  given 
by  the  court  in  lieu  of  instruction  number  1« 
requested  by  plaintiff,  and  defendants'  in- 
structions numbered  2  and  3,  rejected,  ii 
whether,  as  alleged  in  the  plea,  and  as  as- 
sumed by  defendants'  two  instmctions  re- 
jected, sadd  note  and  the  endorsements  there- 
on were  given  or  procured  in  consideration  of 
the  suppression  of  a  criminal  prosecution  for 
a  felony  begun  and  put  on  foot  against  said 
Roberts,  as  alleged  in  said  plea,  or  to  stop 
such  intended  prosecution,  as  assumed  in  said 
instructions. 

The  evidence  is  that  the  note  was  made  by 
Roberts,  who  had  been  secretaiy  of  said 
board  of  education,  to  cover  the  amount  of 
certain  orders  drawn  by  him  on  said  sheriff, 
as  treasurer  ex  officio  of  the  school  funds  of 
said  district,  and  on  which  he  had  forged  the 
name  of  the  president,  and  had  thereby  fraud- 
ulently procured  and  embezzled  money  and 
funds  belonging  to  said  school  district,  and 
that  at  the  time  he  executed  said  note  with 
the  endorsers  he  had  been  arrested  and  was 
then  in  the  custody  of  a  constable  on  a  war- 
rant sworn  out  by  the  prosecuting  attorney* 
and  who  also  represented  the  said  board  of 
education  in  the  taldng  of  said  note. 

It  is  well  settled  law  that,  though  criminal 
proceedings  have  been  begun  and  be  pending 
against  the  wrongdoer  for  the  crime,  one 
whose  money  or  property  has  been  embesaled. 
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or  fraudulently  procured,  may  contract  with 
finch  wrongdoer  for  re-piLyment  or  satisfac- 
tion of  the  loss,  and  take  security  therefor, 
without  invalidating  such  contract,  unless 
there  be  Included  therein  and  as  part  consid- 
eration therefor  some  promise  or  agreement, 
express  or  Implied,  that  such  prosecution 
shall  be  suppressed,  stifled  or  stayed.  9  Gyc 
606,  and  notes,  citing  cases;  Johnston  y.  Al- 
len, 22  Fla.  224,  1  Am.  St  Rep.  180;  Portner 
v.  Klrschner,  169  Pa.  472,  32  AtL  442,  47  Am. 
St  Rep.  925 ;  1  Page  on  Cont  sec.  418 ;  Te- 
cumseh  National  Bank  y.  Chamberlain  Bank- 
ing House,  63  Neb.  163,  88  N.  W.  186,  67  U 
R.  A.  811 ;  Fosdick  y.  T  anarsdale,  74  Mich. 
302,  41  N.  W.  931. 

[31  On  the  other  liand,  it  is  equally  well 
settled,  that  if  such  ah  unlawful  promise  or 
agreement  constitutes  any  part  of  the  con- 
sideration for  the  promise  or  agreement  of 
the  wrongdoer  or  his  sureties,  the  contract  is 
wholly  yoid  and  will  not  be  enforced  by  the 
courts.  All  such  contracts  are  deemed  con- 
trary to  good  morals  and  public  policy,  and 
as  to  which  the  courts  will  turn  a  deaf  ear, 
when  their  enforcement  is  sought  therein. 
And  this  rule  of  law  as  between/ the  parties 
thereto  is  applicable  to  the  making  and  eur 
f  orcement  of  niegotiable  instrumenta  1  Dan- 
iel on  Neg.  Inst  (6th  Ed.)  section  196a  andi 
notes;  3  R.  C.  L.  p.  957;  Norton  on  Bills 
and  Notes,  268,  277,  278 ;  Henderson  y.  Palm- 
er, 71  HL  579,  22  Am.  Rep.  119;  Frijend  y. 
Hiller,  52  Kan.  189,  34  Pac.  397,  39  Am.  St 
Bep.  340;  1  Chit  Com.  U  4;  4  Am.  &  Eng. 
£ncy.  Law,  191. 

[4]  The  eyldence  is  clear  and  convincing 
that  as  between  Roberts,  the  offender,  and 
maker  of  the  note,  and  the  board  of  educa- 
tion, and  the  sheriff,  the  nominal  payee  in 
the  note,  not  a  word  of  communication  was 
bad.     No  promise  or  agreement,  written  or 
verbal,  was  made  between  them,  directly  at 
least,  in  regard  to  the  pending  prosecution, 
or  what  was  to  become  of  It,  on  execution  and 
endorsement  of  the  note.     The  prosecuting 
attorney  in  charge  of  the  prosecution,  and 
representing  the  board  of  education,  admits 
a  eonyersation  with  the  members  of  the  board 
who  were  together  conferring  on  the  subject 
on  the  day  the  note  was  executed  and  en- 
dorsed, in  which  they  indicated  to  him  that 
so   far  as  they,  were  concerned,  if  Boberts 
^would  secure  them  by  a  note  with  good  se- 
curity, they  would  not  insist  on  his  being 
prosecuted.   This  conference  and  communica- 
tion, however,  was  wholly  private,  and  be- 
tween the  board  and  prosecutor,  and  was 
not  communicated  in  any  way,  so  far  as  the 
records  shows,  to  maker  or  endorsers  of  the 
note,   and  the  prosecuting  attorney  swears 
positlyely  that  he  at  no  time  made  any  prom- 


ises to  Boberts  or  his  endorsers  that  Boberts 
would  not  be  prosecuted.  He  said  on  cross- 
examination  that  his  recollection  was  that 
Boberts  wanted  to  pay  the  board  the  money 
he  admitted  he  had  taken,  and  wanted  these 
defendants  as  his  friends  to  endorse  the  note 
as  an  accommodation  to  him,  and  he  was 
satisfied  that  no  promise  not  to  prosecute 
Boberts  was  made  to  maker  or  endorsers,  or 
either  of  them,  as  part  consideration  for  the 
execution  of  the  note  by  them.  Plaintiffs  in 
error,  Angel,  Toney  and  Kaufman,  the  only  de- 
fendants who  gave  testimony  on  the  trial,  do 
not  swear  that  any  promises  not  to  prosecute 
Boberts  were  made  to  them ;  and  all  they  did 
say  on  the  subject  was  that  they  endorsed 
the  note  to  keep  Boberts  out  of  Jail.  Nei- 
ther of  them  swore  that  the  prosecuting  at- 
torney, or  the  board  of  education,  or  the 
sheriff  who  was  not  present,  made  any  prom- 
ise not  to  prosecute  Boberts.  It  is  conced- 
ed, however,  that  inunediately  after  the 
note  was  made  and  endorsed  Boberts  was  re- 
leased from  custody,  and  contrary  to  his  rep- 
resentations that  he  proposed  to  go  to  work 
and  pay  the  note  to  the  relief  and  discharge 
of  his  sureties,  he  left  the  State  the  same 
night  by  a  freight  train,  and  never  returned. 
This  fact  is  referred  to  by  plaintiff's  coun- 
sel as  corroborative  of  the  fact  that  no  prom- 
ise not  to  prosecute  him  was  made  as  part 
consideration  for  the  note.  Certainly  there 
is  no  evidence  of  an  express  promise.  That 
is  expressly  and  positively  denied.  True 
such  a  promise  and  agreement  may  be  infer- 
red from  the  facts  relating  to  the  transac- 
tion; but  such  inference  is  one  of  fact  for 
the  Jury,  and  not  of  law  for  the  court,  and  as 
their  verdict  was  for  plaintiff,  we  must  as- 
sume that  they  decided  the  issue  in  favor  of 
plaintiff,  and  the  validity  of  the  note. 

We  have  examined  the  instructions  relied 
on  by  defendants  and  rejected  by  the  court 
We  think  the  court's  instruction,  given,  cov- 
ered the  whole  case  presented  by  pleadings 
and  proofs,  and  that  there  was  no  reversible 
error  In  rejecting  defendants'  instructions. 

Nor  do  we  find  any  error  based  on  the  the- 
ory that  plaintiff  had  no  right  of  action  on 
the  note.  The  note  was  admittedly  made  to 
cover  money  fraudulently  drawn  out  of  the 
treasury  of  the  board  of  education,  and  while 
credit  might  possibly  have  been  denied  the 
sheriff  on  settlement,  evidently  such  was  not 
the  fact,  for  the  board  of  education  counsel- 
led with  the  prosecuting  attorney,  and  con- 
sented to  the  taking  of  the  note,  dealt  with  it 
as  their  own,  and  brought  suit  upon  it  The 
sheriff  took  no  part  in  the  transaction  except 
to  receive  the  note  as  treasurer.  The  point 
is  overruled. 

We  are  of  opinion  to  afiirm  the  Judgment 
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GRASS  et  al.  t.   BIG   CREEK   DEVELOP- 
MENT CO.     (No.  2533.) 

(Supreme  Court  of  Appeals  of  West  Yirg^ua. 

March  2,  1915.) 

(8yUabu9  ly  the  Court.) 

1.  Pleading  <S=»193— Declabation— Demub- 
BEB— Gbounds. 

A  declaration,  though  indefinite  and  uncer- 
tain, is  not  demurrable,  if  with  reasonable  cer- 
tainty it  states  one  or  more  good  and  not  incon- 
sistent causes  of  action.  A  demurrer  does  not 
lie  for  mere  indefiniteness  or  duplicity.  Such 
defects  are  curable  under  section  46,  c  130, 
Code  1913  (sec.  4903). 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  425,  42^-435,  437-443 ;  Dec  Dig. 
<@=»193.] 

2.  Pleading  ^=a433— Cube  of  Ebbob— Vbb- 

DICT. 

A  defect  in  a  declaration  which  cannot  be 
regarded  on  demurrer  is,  by  section  3,  c  134, 
Code  1913  (sec.  4977),  cured  after  yerdict 

[Ed. .  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §{  1451-1477;    Dec.  Dig.  <d=p433.] 

8.  Tbial  ^=»359— Answebs  to  Intebbooato- 
BIE&— Genebal  Vebdict. 

Answers  to  special  interrogatories  incon- 
sistent with  the  general  yerdict  will  oontroL 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  i§  867-«60,  875,  877,  878 ;  Dec  Dig.  «=» 
359.] 

4.  Judgment   ^=:»19~yEBDiGT— Evidence   to 

SUFPOBT. 

A  verdict  on  evidence  furnishing  no  rea- 
sonably accurate  foundation  for  computation  of 
damages  resulting  from  breach  of  contract  can- 
not serve  as  a  basis  for  a  judgment  thereon. 

[E3d.  Note. — For  other  cases,  see  Judgment, 
Dec.  Dig.  «=s>19.] 

5.  Mines  and  Minebals  <9=978— Oil  and 
Gas  Lease— Bbeach— Damages— Pboof. 

Where  no  definite  basis  is  available  for  the 
ascertainment  of  damages  for  breach  of  the  im- 
plied covenants  of  an  oil  and  gas  lease,  the  best 
evidence  which  the  circumstances  will  permit 
is  all  the  law  requires. 

[Ed.  Note.— For  ofber  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  H  205-207 ;  Dec.  Dig.  «s» 
78.] 

6.  Mines  and  Minebals  ^=»78— Oil  and 
Gas  Lease— Dutt  of  Licensee. 

The  owner  of  a  lease  for  the  production  of 
oil  and  gas,  containing  the  usual  terms  and  con- 
ditions, must,  if  either  mineral  is  found  in  pay- 
ing quantities  on  the  lands,  exercise  due  and 
reasonable  diligence  in  prosecuting  operations 
thereunder  for  the  mutual  benefit  of  himself  and 
his  lessor;  and,  if  he  unreasonably  fails  or  re- 
fuses so  to  do.  damages  therefor  are  recoverable 
against  him  m  an  appropriate  action  at  law. 
[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  St  205-207;  Dec.  Dig. 
^5»78.] 

7.  Mines  and  Minebals  ^=s>78  — Oil  and 
Gas  Lease— Dxttt  of  Ofebatobt— Detebmi- 
nation. 

The  judgment  of  an  operator  of  such  lease, 
as  to  the  diligence  with  which  and  extent  to 
which  wells  should  be  drilled  thereunder,  upon 
discovery  of  either  mineral  in  paying  quanti- 
ties, will  control,  if  exercised  in  good  faith  and 
not  unreasonably  or  arbitrarily,  to  promote  his 
own  peculiar  benefit,  to  the  manifest  prejudice 
of  the  lessor.  Both  are  bound  by  that  degree 
of  diligence  which,  surrounding  circumstances 
and  conditionB  being  considered,  would  reason- 
ably be  expected  of  operators  of  ordinary  pru- 


dence, experienced  and  engaged  in  the  same 
business,  having  due'  regard  for  the  interests  and 
advantage  of  themselves  and  their  lessors. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |§  205-207;  Dec.  Dig. 
<@=»7a] 

8.  Mines  and  Minebals  ^=^78  —  Oil  ahd 
Gas  Lbase—Bbbach— Action  fob  Damag- 
es—Bubden  OF  Pboof. 

To  entitle  him  to  damages  for  an  reasonable 
or  arbitrary  evasion  of  implied  covenants  of 
an  oil  and  gas  lease,  nothing  therein  prevent- 
ing, for  diligent  prosecution  of  operations,  either 
mineral  being  found  in  paying  quantities  on  the 
premises,  plaintiff  assumes  the  Durden  of  show- 
ing, and  by  clear  and  convincing  proof  must  to 
avail  him  show,  by  witnesses  having  exiierience 
and  skill  and  engaged  in  similar  operations,  that 
the  lessee,  having  due  regard  for  the  advantage 
and  profit  of  himself  and  lessor,  has  not,  sur- 
rounding circumstances  and  conditions  being 
considered^  exercised  ordinary  diligence  in  coo- 
ducting  such  operations.  If  he  has,  plaintiff 
cannot  recover. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,   Cent   Dig.  §S   205-207;    Dec.   Dig. 

<g=»78.] 

9.  Mines  and  Minebals  ^s:>78  —  Oil  and 
Gas  Lease— Bbeach—Recovebt  bt  Lesbob 
-Right. 

Among  such  circumstances  and  conditions 
are  the  situation  of  the  parties;  the  character 
of  the  mineral  products;  the  nature  of  the  oil- 
bearing  sand,  whether  dense  or  soft  and  po- 
rous ;  developments  on  contiguous  lands,  wheth- 
er by  same  or  different  operators ;  cost  of  drill- 
ing; proximity  to  market,  and  facilities  for 
marketing;  current  prices,  whether  high  or 
low;  location  of  the  lands;  and  such  other 
conditions  attendant  upon  the  operations  as  may 
explain  necessity  for  prompt,  or  excuse  for  de- 
layed, action  in  prosecuting  such  developments. 
And  if,  considering  these,  the  operator  has  ex- 
ercised that  reasonable  diligence  and  sound, 
practical  judgment  common  to  and  exercis^  by 
operators  of  ordinary  prudence  and  experience 
in  the  same  business  under  the  same  or  similar 
circumstances  and  conditions,  plaintiff  cannot 
recover. 

[Ed.  Note.— For  other  cases,  see  Biines  and 
Minerals,  Cent.  Dig.  U  205-207;  r>ec  Dig. 
^s»78.] 

Error  to  Circuit  Court,  Lincoln  County. 

Action  by  John  M.  Grass  and  others  against 
the  Big  Creek  Development  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.   Reversed,  and  new  trial  granted. 

Vinson  &  Thompson  and  F.  C.  Leftwich,  all 
of  Huntington,  for  plaintiff  in  error.  Neal 
&  Strickling,  of  Huntington,  D.  E.  Wilkin- 
son, of  Hamlin,  and  Campbell,  Brown  &  Da- 
vis, of  Huntington,  for  defendants  in  error. 


LYNCH,  J.  Of  a  judgment  for  $7,000,  ren- 
dered upon  the  verdict  of  a  Jury  in  an  action 
of  assumpsit  brought  by  John  M.  Grass,  de- 
fendant Big  Creek  Development  Company 
complains  on  writ  of  error. 

In  July,  1907,  Grass  as  owner  leased  100 
acres  of  land  to  C.  H.  Freeman  for  the  sole 
purpose  of  mining  and  operating  for  oil  and 
gas,  the  consideration  being  a  cash  payment 
of  $100,  one-eighth  of  the  oU  produced,  and 
$200  annually  for  each  gas  well  the  product 
from  which  should  be  marketed  and  used  off 
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the  premises.  As  Freeman's  assignee,  defend- 
ant soon  thereafter  entered  upon  tbe  prem- 
ises and  drilled  four  wells  producing  oil  In 
paying  quantities,  locating  them  so  as  to 
operate  as  offsets  to  wells  previously  drilled 
on  contiguous  lands  producing  oU  In  like 
quantities.  Deeming  the  four  wells  Insuffi- 
cient, under  the  implied  covenants  of  the 
lease,  for  the  full  development  of  the  lands 
for  oil  and  ample  protection  from  drainage 
through  wells  operated  on  neighboring  lands, 
defendant  operating  both  tracts  under  sim- 
ilar leases,  plaintiffs  Instituted  this  proceed- 
ing, averring,  or  attempting  to  aver,  In  an 
original  and  amended  declaration  of  one 
count  each,  two  causes  of  action;  one  the 
breach  of  an  implied  covenant  to  protect 
against  drainage,  and  one  the  breach  of  a 
like  covenant  for  the  exercise  of  reasonable 
dlligenoe  in  prosecuting  developments  neces- 
sary for  extraction  of  all  oil  contained  with- 
in plaintiff's  lands.  To  these  declarations  de- 
fendant tendered  its  demurrer,  assigning  as 
grounds  therefor  indellnltenees  and  uncer- 
tainty in  the  statement  of  the  causes  of  ac- 
tion, and  the  joinder  of  two  causes  in  the 
same  count ;  and  of  the  court's  action  there- 
on it  complains. 

[1]  The  sufficiency  of  a  declaration  indefi- 
nitely stating  a  good  cause  of  action  cannot, 
with  us,  be  tested  by  demurrer,  but  only 
by  a  demand  fbr  a  bill  of  particulars  con- 
taining a  more  specific  statement  of  the  cause 
Imperfectly  averred  as  the  basis  for  recovery. 
Section  46,  c.  130,  Code  (sec.  4903);  Clarke 
V.  Railroad  Co.,  39  W.  Va.  733,  742,  20  S.  E. 
686;  Transportation  Co.  v.  Oil  Co.,  50  W. 
Va.  612,  40  S.  E.  691,  56  L.  R.  A.  804,  88 
Am.  St  Rep.  895;  Jacobs  v.  Williams,  67  W. 
Va.  377,  380,  67  S.  E.  1113;  Gartln  v.  Coal 
&  Coke  Co.,  72  W.  Va.  405,  78  S.  E.  673.  De- 
'  f endant,  however,  made  no  motion  for  an  or. 
der  requiring  a  specification  of  the  particu- 
lars In  which  plaintUXs  claimed  defendant 
had  faUed  to  comply  with  the  duties  al- 
leged to  be  so  Imperfectly  assigned.  It  re- 
lied solely  on  its  general  demurrer. 

Neither  declaration  definitely  distinguishes 
between  the  breaches  averred  or  the  damages 
severally  attributed  to  them.  The  most  each 
pleading  attempted  was  merely  a  statement 
of  the  implied  covenants  of  the  lease,  and 
defendant's  failure  to  perfbrm  them,  whereby 
plaintiffs  suffered  damage  in  the  amount  stat- 
ed In  the  ad  damnum  clauses.  Nevertheless 
it  cannot  reasonably  be  said  they  are  insuffi- 
cient to  Impart  adequate  notice  of  the  causes 
assigned  as  the  basis  of  the  action;  for, 
while  the  rules  of  good  pleading  require 
certainty  in  the  averment  of  the  material 
facts  relied  on,  only  such  circumstantial  ac- 
curacy is  necessary  as  will  reasonably  af- 
ford notice  of  what  is  intended  to  be  prov- 
ed. Certalnl7  to  a  common  Intent  Is  all  that 
is  required.  If  Intelligible  to  a  person  of 
ordinary  understanding,  and  sufficient  to  af- 
ford him,  the  court,  and  the  Jury  the  means 


of  determining  what  is  intended,  the  plead- 
ing Is  sufficient  Moreover,  in  respect  of  mat- 
ters peculiarly  within  the  knowledge  of  de- 
fendant, he  cannot  be  heard  to  complain,  un- 
less the  averments  are  so  uncertain  as  not  to 
disclose  the  essential  elements  of  the  cause 
of  action  he  is  required  to  answer,  or  are 
so  vague  and  indefinite  that  th^  cannot  be 
said  to  state  any  cause  of  action  sufficient 
to  warrant  a  recovery.  81  Cyc.  72,  282 ;  Rail- 
road Co.  V.  Lawrence,  169  Ind.  819,  79  N.  B. 
363,  82  N.  E.  768 ;  Railroad  Go.  v.  Tyree,  110 
Va^  38^  65  S.  B.  500;  Transportation  Co.  v. 
Oil  Co.,  supra;  Clarke  v.  Railroad  Co.,  supra. 

Nor  can  duplicity  in  a  pleading,  that  be- 
ing defendant's  second  ground  of  demurrer, 
be  reached  in  any  manner  except  as  provided 
by  section  46,  c.  130,  Code  (sec  4903),  unless, 
as  in  Knotts  v.  McGregor,  47  W.  Va.  566,  35 
S.  E.  899,  there  is  a  misjoinder  of  two  In- 
consistent causes  of  action.  There  plaintiff 
sued  for  damages  occasioned  by  breaches  of 
the  implied  covenant  for  quiet  enjoyment  of 
leased  premises — one  by  the  testator,  one  by 
his  executrix  after  his  death.  That  case 
holds  that,  unless  plaintiff  amends  his  plead- 
ing by  striking  one  or  more  counts  from  his 
declaration,  or  elects  to  proceed  only  on  one 
assignment  of  the  breaches  averred  in  one 
count,  a  demurrer  will  He  to  such  declara- 
tion as  a  whole  or  to  any  of  its  counts. 
Generally,  however,  duplicity  is  a  defect  In 
form  only,  and  could  be  taken  advantage  of 
at  the  common  law  only  by  special  demurrer, 
now  abolished  with  us  by  section  29,  a  125, 
Code  (sec.  4783) ;  Coyle  v.  Railroad  Ck),  11 
W.  Va.  94;  Sweeney  v.  Baker,  13  W.  Va. 
158,  200,  31  Am.  Rep.  757;  Poling  v.  Mad- 
dox,  41  W.  Va.  780,  786,  24  S.  E.  999 ;  Mar- 
tin V.  RaUroad  Co,,  48  W.  Va.  542,  37  S.  B. 
563 ;  Gartln  v.  CJoal  &  Coke  Co.,  supra. 

Evidently,  in  the  original  and  to  some  ex- 
tent in  the  amended  declaration,  the  pleader's 
main  object  was  recovery  for  drainage;  and 
the  trial  of  the  case  seems  to  have  proceeded 
as  if  that  were  the  sole  purpose  of  the  action. 
Both  do  aver  existence  of  the  two  implied 
covenants  for  diligent  operation  and  for  pro- 
tection from  drainage,  and  defendant's  breach 
of  each  of  them.  But,  In  the  original  declara- 
tion, the  duty  requiring  diligence  in  develop- 
ment is  merely  incidentally  stated.  The 
charge  made  in  it  is  that  'iihere  has  been 
drawn  from  under  the  lands  of  these  plain- 
tiffs*' their  royalty,  ''at  least  fifteen  thousand 
dollars  worth,"  which  royalty  oil  has  been 
"delivered  to  the  respective  owners  of  said 
adjoining  tract,  whereby  plaintiffs  have  lost 
and  been  deprived  of  great  gains  which  might 
and  otherwise  would  have  arisen  and  accrued 
to  them  fr<»n  the  sale  and  delivery  oT*  such 
royalty  "had  defendant  drilled  offset  wells  or 
sufficient  wells  upon  the  said  premises  to  de- 
velop the  same  and  to  protect  them  from 
drainage  against  the  said  four  wells"  operat- 
ed on  adjoining  farms.  The  theoiy  as  to 
drainage  seems  to  permeate  the  amended 
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declaratioii  also.  After  specifying  the  wells 
drilled  on  the  several  tracts',  including  those 
on  plaintiffs'  land,  it  avers  "no  wells  other 
that  the  three  mentioned  were  drilled  by  de- 
fendant to  develop  the  said  farm  and  protect 
it  from  drainage/'  pursuant  to  the  implied 
covenants  of  the  lease  of  the  breach  of  which 
complaint  is  made,  "but  that  on  the  side  of 
said  premises  next  to  the  said  four  wells"  on 
adjoining  tracts  ''no  drilling  was  done  by  the 
defendant,  nor  was  any  well  drilled  as  an 
offset  against  any  one  of  the  aforesaid  wells, 
and  the  said  four  wells  have  been  operated 
continuously  since  they  were  drilled,  through 
which  plaintiffs'  oil  is  being  taken  by  drain- 
age, notwithstanding"  defendant  "has  been  in 
possession  of  the  said  premises  under  the  as- 
signment from  the  eaid  Freeman  during  all 
the  time"  the  four  wells  on  the  adjoining 
tracts  "have  been  producing  oil  and  draining 
plaintiffs'  land."  And,  after  averring  failure 
by  defendant  to  perform  its  covenants  by 
properly  developing  said  lands  for  oil  and 
properly  protecting  them  from  drainage  of 
oU  through  the  wells  aforesaid  on  adjoining 
lands  by  offset  wells  to  each  and  every  of 
said  wells,  the  declaration  concludes,  "where- 
by and  by  means  whereof  the  plaintiffs  have 
been  damaged  in  a  large  sum,  to  wit,  fifteen 
thousand  dollars,"  and  they  "say  that  by 
reason  of  the  location  of  the  aforesaid  wells 
near  the  line  of  these  plaintiffs  as  aforesaid 
there  has  been  drawn  from  under  the  lands 
of  these  plaintiffs  their"  share  of  the  royalty 
in  the  oU,  "at  least  fifteen  thousand  dollars 
worth  as  aforesaid,  which  said  royalty  oil 
has  been  drawn  from  under  their  land  and 
been  delivered  to  the  respective  owners  of 
said  adjoining  tracts,  whereby  plaintiffs  have 
lost  and  been  deprived  of  gr^t  gains  which 
mi^t  and  otherwise  would  have  arisen  and 
accrued  to  them  from  the  sale  and  delivery 
of  said  royalty  to  them  had  the  said  defend- 
ant drilled  offset  wells  or  sufficient  wells  upon 
said  premises  to  develop  the  same  and  to  pro- 
tect them  from  drainage  against  the  said 
four  wells." 

[2]  Thus,  it  will  appear,  as  suggested,  that 
the*  chief  purpose  of  this  proceeding  is  a  re- 
covery of  the  value  I  of  the  oil  extracted  from 
the  leased  premises  through  wells  -operated 
on  contiguous  lands,  although  by  indefinite 
and  uncertain  averments  the  declaration  does 
charge  a  breach  of  the  implied  covenant  for 
developments  sufficient  to  extract  all  oil  dis- 
coverable upon  the  premises  demised.  As 
against  this  indeflniteness,  defendant  directed 
its  objection  under  color  of  a  general  demur- 
rer, which,  as  we  liave  seen,  is  not  available 
to  it  And,  even  if  the  defect  were  so  obvious 
as  reasonably  to  Justify  allowance  of  a  mo- 
tion, if  made  in  due  time,  and  none  was 
made,  for  a  more  definite  specification  of  the 
cause  or  causes  of  action,  no  advantage  can 
now  be  taken  of  it,  under  the  statute  of 
Jeofails,  after  Judgment;  because,  for  rea- 
sons' stated,  the  defects  urged  against  the 
declarations  in  this  action  could  not  be  re- 


garded on  demurrer.  Section  3,  c.  134,  Cods 
(sec.  4977);  HoUiday  v.  Myers,  11  W.  Va. 
276;  Fulgham  v.  Lightfoot,  1  Gall  (Va.)  250; 
Improvement  Co.  v.  Karn,  80  Va.  589;  Tay- 
lor V.  Stewart,  5  Call  (Va.)  620;  Spengler  v. 
Davy,  15  Grat  381. 

[3]  The  disposition  of  these  defects  leads 
to  the  inquiry  as  to  the  other  assignments  of 
error.  We  will  first  consider  the  effect  of  the 
special  findings  of  the  Jury  upon  its  general 
verdict  The  statute  authorizing  this  method 
of  procedure  (section  5,  c  131,  Code  [sec. 
49091)  says: 

"Where  any  such  separate  verdict  or  special 
finding  shall  be  inconsistent  with  the  general 
verdict,  the  former  shall  control  the  latter,  and 
the  court  shall  give  judgment  accordingly.^ 

By  its  negative  reply  to  the  interrogatoiy 
whether  defendant  failed  'to  drill  wells  up- 
on the  plaintiffs'  land  to  properly  protect"  it 
from  drainage  of  oil  into  specified  wells  on 
other  lands,  "and  if  so  how  many  barrels  of 
oil"  plaintifllB  lost  "by  reason  of  such  fail- 
ure," the  Jury  eliminated  any  farther  inquiry 
as  to  damage  suffered  by  plaintifEs  from 
drainage.  Virtually,  they  said  there  was  no 
loss  from  that  source.  Nor  does  any  ques- 
tion now  arise  as  to  the  correctness  of  the 
Jury's  response  to  that  Inquiry.  The  evi- 
dence did  not  warrant  a  differ^it  answer. 

[f-l]  Although  to  the  question,  ''Did  the 
defendant  fall  to  properly  drill  and  develop 
the  land  of  the  plaintiffs,  and  if  so  how  many 
barrels  of  oil  did  It  fall  to  deliver  to  them 
by  reason  of  such  failure?"  the  Jury  replied, 
"Yes,"  evidently  as  to  the  first  propossltiou, 
and,  as  to  the  second,  "The  number  of  bar- 
rels we  cannot  determine,"  they  nevertheless 
did  fix  the  sum  of  $7,(X)0  as  compensation  In 
damages  for  such  failure,  although  in  effect 
they  conceded  the  insufficiency  of  the  proof 
upon  which  to  base  their  Judgment  as  to 
the  quantity  of  oil  which  defendant  ought 
to  have  produced  from  wells  not  drilled 
which  it  should  have  drilled.  Evidently* 
the  court  deenied  a  reasonably  accurate  as- 
certainment of  the  quantity  of  oil  defendant 
ought  to  have  produced  but  did  not  produce, 
as  an  essential  element  for  recovery  in  the 
action;  for,  by  an  instrHctlon  propounded  on 
plaintiffs'  motion,  the  Jury  was  required  to 
ascertain: 

"(1)  The  number  of  additional  wells,  if  any, 
the  defendant  should  have  drilled  on  plaintiffs* 
land  to  sufficiiently  develop  it,  and  the  tune  when 
SQch  wells  should  hare  been  completed;  (2) 
how  much  oil  such  additional  wells  would  have 
produced  from  ■  commencement  of  production  to 
the  bringing  of  this  suit ;  and  (3)  the  value  of 
that  oil  In  the  Griffithsville  field  at  the  various 
times  it  would  have  been  sold  if  it  had  been 
produced." 

One  of  these  elements,  so  deemed  essential, 
the  Jury  said  it  could  not  determine  from 
the  evidence  before  it;  and  we  find  no  data 
from  which  a  different  conclusion  could  have 
been  reached.  Without  such  data,  it  is  diffi- 
cult to  perceive  the  existence  of  any  substan- 
tial basis  for  the  award  of  damages  fixed  as 
compensation  for  delay  in  productive  (^era- 
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tions  on  the  leased  premises.    A  Jury  cannot  f 
mulct  a  suitor  in  damages  where  the  evi- 
dence furnishes  no  ~  reasonably  accurate  or 
substantial  basis  for  the  ascertainment  and 
computation   of  the  loss  sustained   by   the 
breach  of  duty  complained  of.     Otherwise, 
tbeir  verdict  must  be  deemed  to  have  re- 
sulted from  the  exercise  of  a  mere  arbitrary 
conclusion,  one  based  on  no  substantial  foun- 
dation, or,  as  in  this  case,  upon  proof  insuffi- 
cient to  show  breach  of  any  duty  due  from  de- 
fendant to  plaintiffs.    Construing  the  two  re- 
sponses to  the  dual  interrogatory  mentioned 
in  the  light  most  favorable  to  plaintiffs,  we 
cannot  understand  how  or  why  they  were 
entitled,  In  any  aspect  of  the  case  as  pre- 
sented, to  a  verdict  for  more  than  merely 
nominal  damages    Because,  although  by  the 
first  answer  the  Jury  said  defendant  had 
ftiiled  to  drill  as  many  wells  on  ^intiffls' 
land  as  it  ought  to  have  drilled  under  the 
implied  covenants  of  the  lease,  by  the  second 
it  virtually  said  plaintiffs  had  failed  to  fur- 
nish any  proper  basis  for  estimating  the  dam- 
ages arising  out  of  such  breach.     We  re- 
versed the  Judgments  reviewed  in  Bess  v. 
Railroad,  SO  W.  Va.  492,  14  S.  B.  284,  29 
Am.  St.  Rep.  820,  and  Douglass  v.  Railroad, 
51  W.  Va.  624,  41  S.  B.  911,  the  first  because 
of  the  jury's  negative  response  to  the  inquiry 
as  to  the  name  and  official  relation  to  de- 
fendant of  the  agent  to  whose  assault  the 
injury  sued  f6r  was  attributed,  the  second 
because  the  jury  could  not  properly  ascer- 
tain damages  under  the  proof  submitted  to 
them.    To  avoid  any  ndaconoeption.  In  this 
connection,  it  may  be  observed,  we  do  not 
express  the  opinion  that,  to  entitle  plaintiffs 
to  recover,  they  must  definitely  prove  the 
extent  of  the  injury,  if  any,  sustained  by 
them  by  reason  of  unduly  delayed  develop- 
ments on  their  lands;    for  only  such  psobf 
as  the  case  will  reasonably  admit  of  is  re- 
quired. 

Evidently,  plaintiffs  have  misconceived  the 
theory  on  which  they  ought  to  have  prose* 
cuted  their  case  to  final  determinatlGn.    The 
course  pursued  by  them  apparently  was  bas- 
ed on  the  idea  that  the  number  of  wells  nec- 
essary for  the  extraction  of  all  the  oil  from 
their  land  and  the  quantity  of  oil  that  ought 
to  have  been,  but  was  not,  produced  by  de- 
fendant  therefrom   prior   to   institution    of 
this  action,  constituted  the  real  ground  on 
which  they  had  the  right  to  predicate  their 
claim  for  damages;   for  to  this  end  they  di- 
rected such  evidence  as  tends  to  support 
mch   recovery.     Whereas  they  are  entitled 
only  to  such  damages  as  they  sustained  by 
defendant's  failure,  if  any,  to  exercise  an 
lionest  Judgment  in  proceeding  with  the  nec- 
essary explorations  on  the  lands  and  the  ex- 
traction of  oil  therefrom,  taking  into  con- 
sideration the  subject-matter  of  the  lease, 
the  character  of  the  mineral  products,  the 
nature  of  the  oil-bearing  sand  in  that  ter- 
xitory,  the  situation  of  the  parties,  the  cost 
of  drilling,  the  current  prices  of  oil  produced, 
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the  location  of  the  land,  and  all  the  surround- 
ing circumstances  and  conditions  attendant 
upon  operations  necessary  for  the  extraction 
of  such  mineral  products.  In  other  words, 
the  authorities  hold  that  if,  under  such  cir- 
cumstances, the  operator  exercises  a  sound 
and  honest  judgment,  and  not  unreasonable 
or  arbitrary  one,  in  continuing  operations  for 
mineral  oils,  he  has  faithfully  discharged 
the  duties  Implied  devolving  upon  him  by 
virtue  of  the  lease,  although  he  may  not  ex- 
ercise that  high  degree  of  diligence  which 
the  exaggerated  expectations  of  the  landown- 
er may  demand.  Even  when  charged  with 
undue  delays,  the  proof  must  be  clear,  posi- 
tive, and  convincing,  in  order  to  warrant 
recovery. 

Brewster  v.  Zinc  Co.,  140  Fed.  801,  72  C. 
0.  A.  213,  states  the  reasonable  rule  to  be: 

"Where  the  object  of  the  operations  contem- 
plated by  an  oil  and  rss  lease  is  to  obtain  a 
benefit  or  profit  for  both  lessor  and  lessee,  nei- 
ther is,  in  the  absence  of  a  stipulation  to  that 
effect,  the  arbiter  of  the  extent  to  which  or  the 
diligence  with  which  the  operations  shall  pro- 
ceed; but  both  are  bound  by  the  standard  of 
what,  in  the  circumstances,  would  be  reason- 
ably expected  of  operators  of  ordinary  prudence, 
having  regard  to  the  interests  of  both.*' 

And,  on  the  same  subject,  we  said,  in  Jen- 
nings V.  Carbon  Co.,  80  S.  E.  368 : 

"To  the  judgment  of  the  operator,  when,  and 
where,  and  how  many  wells  he  shall  drill,  defer- 
ence is  justly  due.  But  the  judgment  must  be 
an  honest,  not  an  arbitrary,  judgment.  He 
must  deal  with  the  leased  premises,  not  exclu- 
sively to  serve  his  own  peculiar  and  selfish  in- 
terests, unmindful  of  his  obligations  to  the 
source  from  which  his  authority  is  derived,  but 
so  as  to  promote  the  mutual  advantage  and 
profit  of  himself  and  the  lessor'* ;  and,  to  excuse 
the  operator,  his  judgment  "must  conform  to 
that  judgment  generally  exercised  by  other  op- 
erators under  similar  circumstances  and  condi- 
tions, and  in  view  of  the  real  purpose  and  inten- 
tion of  the  parties  when  entering  into  the 
agreement,*'  and  not  merely  the  opinion  of  those 
not  so  engaged." 

This  statement  of  the  general  and  reason- 
able rule  finds  material  support  in  Harris  v. 
OU  Co.,  57  Ohio  St  lis,  48  N.  E.  502,  where- 
in it  is  said: 

'*The  development  and  protection  of  lines, 
which  is  *  *  *  implied  when  the  lease  Is 
silent,  is  such  as  is  usually  found  in  the  same 
business  of  an  ordinarily  prudent  man,  neither 
the  highest  nor  lowest,  but  about  the  medium  or 
average." 

To  the  same  eflFect  is  Guffey  v.  Chaison,  48 

Tex.  Civ.  App.  555,  107  S.  W.  609.     Of  like 

import,  also,  is  the  language  of  the  trial 

court  approved  in  Bradford  v.  Blair,  113  Pa. 

83,  4  AtL  218,  57  Am.  Rep.  442,  saying: 

"If  the  knowledge  and  skill  of  persons  en- 
gaged in  the  oil  producing  business  and  the 
machinery  and  appliances  then  known,  and  the 
prices  of  the  product,  were  such  that  the  busi- 
ness could  not  then  be  carried  on  with  a  profit 
to  the  defendant  after  giving  to  the  plaintiff  the 
agreed  rovalty,  then  we  think  the  defendant  was 
not  bound  to  prosecute  the  same  to  any  greater 
diligence  than  was  done."  Core  v*  Petroleum. 
Co.,  52  W.  Va.  276,  43  S.  B.  128 ;  Ammons  v. 
OU  Co.,  47  W.  Va.  610,  628,  35  S.  B.  1004. 

[4,  S]  So  that,  in  these  particulars,  the  ver- 
dict rendered  was  based  upon  evidence  whol- 
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ly  insufficient  to  ^stain ,  it ;  because,  as 
clearly  appears,  the  proof  was  directed 
solely  to  the  number  of  wells  necessary,  in 
the  opinion  of  the  witnesses  testifying,  for 
the  full  development  of  the  leased  premises 
for  oil  and  gas,  and  not  to  the  degree  of  dili- 
gence defendant  ought  to  have  exercised. 
The  only  exception  to  this  character  of  proof 
was  the  testimony  of  one  or  two  witnesses, 
who  did  express  the  opinion  that  the  drill- 
ing of  each  additional  well  by  them  deemed 
essential  should  have  followed  within  GO  days 
after  the  completion  of  the  preceding  one. 
As  they  fixed  no  basis  therefor,  the  opinion 
was  whoUy  arbitrary.  But,  if  not  arbitrary, 
it  does  not  measure  up  to  the  standard 
deemed  material  and  requisite  by  the  author- 
ities cited.  Has  the  operator  been  duly  dili- 
gent under  all  the  circumstances  requiring 
him  to  exercise  a  reasonable  Judgment  as  to 
the  proper  course  to  pursue  in  regard  to  con- 
tinuity and  extent  of  developments?  is  the 
vital  question.  Not,  how  many  wells  are 
necessary  to  'withdraw  all  the  oil  from  any 
particular  tract  of  land?  Or,  differently 
stated,  has  the  operator  exercised  that  de- 
gree of  diligence  reasonably  and  ordinarily 
exercised  by  prudent  operators  engaged  in 
the  same  line  of  business  under  the  same  or 
similar  circumstances  and  conditions,  keep- 
ing in  view  the  covenants  of  the  lease  and 
the  mutual  benefit  and  advantage  of  the  par- 
ties to  the  contract?  If  he  has  been  thus 
diligent,  plaintiiXs  cannot  recover;  other- 
wise, they  can  recover  for  the  loss  sustained 
by  them  as  the  result  of  the.  unreasonable 
delay  in  the  drilling  of  weUs  and  the  pro- 
duction of  oil  on  their  lands. 

There  are  cases,  prescribing  the  measure  of 
damages  for  failure  faithfully  to  prosecute 
developments  on  leased  premises,  not  in  ac- 
cord with  the  views  we  have  expressed. 
These  are  Bradford  v.  Blair,  118  Pa.  88,  4 
Atl.  218,  57  Am.  Rep.  442,  and  Daughetee  v. 
OU  Ck>.,  151  111.  App.  102,  affirmed  263  HI. 
518,  105  N.  El  306.  These  cases  state  the 
measure  of  damages  to  be  as  prescribed  In 
plaintUfs'  instruction.  See,  also.  White  on 
Mines  and  Mining  Rights,  235.  The  lease 
involved  in  Bradford  v.  Blair  expressly  re- 
quired the  lessee,  after  discovery  of  oil,  *'to 
continue,  with  due  diligence  and  without  de- 
lay, to  prosecute  the  business  to  success  or 
abandonment;  and,  if  successful,  to  prose- 
cute the  same  without  interruption,  for  the 
common  benefit  of  the  parties.*'  And  it  pre- 
sented to  the  Jury  the  question  as  to  whether 
defendant  had  been  duly  diligent.  The  meas- 
ure of  damages  there  prescribed  was  ap- 
proved in  the  Illinois  case.  Without  citing 
any  authority  therefor,  White  says  only: 

"The  measure  of  damages  which  the  lessor 
would  be  entitled  to  recover  for  violation  of  the 
covenant  to  drill  sufficient  wells  to  properly  test 
the  land  for  oil  would,  ordinarily,  be  the  rent  or 
royalty  which  would  have  resulted  to  the  lessor 
had  the  lessee  complied  with  such  covenant,  and 
npon  this  question  expert  evidence  would  be 
competent  as  to  the  probable  amount  of,  or 
whether  any,  recovery  should  be  allowed." 


In  effect,  he  concedes  that  mere  delay  In 
drilling  is  not  per  se  actionable:  So  Hower- 
ton  V.  Gas  Co.»  81  Kan.  553,  106  Pac  47,  34 
L.  R.  A.  (N.  S.)  34,  holds  that  "the  contract 
contemplated  ♦  ♦  ♦  other  wells  should 
be  drilled  and  operated  with  reasonable  dili- 
gence to  utilize  the  lease,"  and  that  *Yonr 
years'  delay  under  the  circumstances  shown 
was  unreasonable."  That  was  an  equitable 
proceeding  to  cancel  the  lease  for  failure  to 
exercise  diligence  in  the  production  and 
marketing  of  ga&  The  case  prescribes  no 
measure  of  damages  for  delay  in  develop- 
ment 

Indeed,  the  very  absence  of  reported  cases 
prescribing  such  measure  or  standard  tor  the 
ascertainment  of  damages  readily  leads  to 
the  conclusion  that  persons  interested  In  the 
result  of  operations  for  mineral  oils  are  dl»> 
posed  to  accede  to  the  judgment  of  the  lessee 
exercised  as  to  the  diligence  and  extent  with 
and  to  which  such  operations  should  be  pros- 
ecuted. While  there  are  many  such  leases  and 
many  developments  under  them,  few  actions 
based  on  delay  in  development  have  reached 
appellate  courts  of  the  different  states.  It 
is  therefore  reasonable  to  infer  that  lessors 
willingly  defer  to  the  Judgment  reasonably 
exercised  by  the  lessee.  The  cases  involving 
rights  under  such  leases  are  ordinarily  limit- 
ed to  inquiries  as  to  forfeiture,  abandonment, 
drainage,  or  fraudulent  conduct  on  the  part 
of  the  lessee  resulting  in  delay  of  develop- 
ments. Excepting  the  cases  cited,  we  find 
none  prescribing  the  measure  of  damages  the 
lessor  is  entitled  to  recover  for  nondevelop- 
ment,  and  think  the  measure  they  prescribe 
is  not  the  proper  one  in  oases  of  this  charac- 
ter. We  are  not  now  speaking  of  what  is 
the  measure  of  damages  recoverable  for 
drainage  through  wells  operated  on  other 
lands  near  plaintiff's  boundary  line.  That 
question,  as  heretofore  observed,  is  not  be- 
fore us;  the  Jury  havtug  said  no  such  drain- 
age had  occurred. 

But,  surely,  it  would  be  grossly  unfair  to 
permit  recovery  of  damages  to  the  extent 
allowed  by  the  Jury  in  this  case.  It  scarcely 
is  conceivable  that  plaintiffs  have  suffered 
such  loss  from  lack  of  wells  on  a  tract  of 
land  containing  only  100  acres.  To  have 
that  effect,  the  tract  must  indeed  be  richly 
productive  of  minerals.  At  the  rate  ascer- 
tained for  one-sixteenth,  the  production  from 
it  would  readi  |112,000.  Conceding  that  re- 
sult remotely  probable,  or  as  in  any  event 
possible,  are  not  plaintiffs  still  entitled  to 
another  sixteenth  from  that  quantity  wliai 
produced?  If  so,  they  will  receive  twice  the 
sum  fixed  by  the  contract  as  compensatioii 
for  right  of  exploration  on  their  land.  Tlie 
verdict  is  not  for  the  share  of  oil  produced ; 
it  is  damages  for  failure  to  produce.  Clear- 
ly, then,  plaintiffs'  share  of  the  production 
is  not  the  true  measure  of  the  injury  suf- 
fered. To  allow  double  damages  for  the  same 
breach  of  a  contract  silent  on  the  subject  at 
compensation  therefor  is  wholly  irrecoacll* 
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able  with  and  disproportionate  to  a  due  re- 
gard for  justice  and  right.  We  cannot  con- 
ceire  such  result  as  reasonably  possible  un- 
der any  circumstances.  The  proof  shows  no 
foundation  for  it  Indeed,  no  testimony  Jus- 
tifies any  such  finding.  Plaintiffs  may  not 
have  suffered  any  loss.  None  Is  shown,  none 
proved. 

The  Jury  arbitrarily  fixed  the  amount  nam- 
ed. It  had  not  the  slightest  evidence  to  sup- 
port it  How  plaintiffs  were  injured  they 
do  not  tell  us.  As  said  before,  they  limited 
the  inquiry  to  an  ascertainment  of  the  num- 
ber of  wells  not  drilled  which  witnesses  say 
they  think  defendant  ought  to  have  drilled, 
a  mere  arbitrary  conclusion.  Plaintiffs  as- 
sumed the  burden  of  showing,  by  competent 
proof,  the  extent  of  the  injury  to  them  re- 
sulting from  delay  in  drilling  wells  under 
the  implied  provisions  of  the  lease.  Yet  they 
made  no  effort  to  produce  any  evidence  on 
that  feature  of  their  case.  Not  a  word  spok- 
en by  them,  or  by  any  other  witness,  tends 
in  the  slightest  degree  to  show  they  suffered 
any  damage  from  operations  deferred.  So 
far  as  disclosed,  they  have  lost  nothing  more 
than  interest  on  the  value  of  productions  ob- 
tainable had  defendant  exercised  that  degree 
of  diligence  we  have  suggested  as  due  under 
certain  conditions  and  circumstances. 

Moreover,  additional  wells  may  not  pro- 
duce an  ounce  of  oil,  or  they  may  pro- 
duce great  quantities  of  it  If  none,  the  les- 
see loses  the  cost  and  expense  incident  to 
the  operation;  if  in  paying  quantities,  the 
lessor  obtains  his  share  without  expense. 
But,  as  the  operator  assumes  all  the  risk 
and  burdens  of  a  hazardous  business,  and 
the  lessor  no  risk,  no  burden,  a  verdict  with- 
out merit  because  based  on  evidence  wholly 
insufficient  under  any  -view  of  the  case  can- 
not and  ought  not  to  be  permitted  to  stand 
as  a  foundation  for  the  Judgment  rendered 
thereon. 

We  haye  said  nothing  regarding  defend- 
ant's Instructions,  the  admission  of  evidence, 
or  the  existence  of  the  implied  covenants  in 
oil  and  gas  leases;  because  what  has  been 
said  virtually  disposes  of  the  first  two,  and 
*no  question  is  raised  as  to  the  other.  The  au- 
thorities uniformly  concede  the  existence  in 
oil  and  gas  leases  of  covenants  for  protection 
against  drainage  and  for  the  exercise  of  rea- 
sonable diligence  in  promoting  production  on 
the  lands  leased.  Brewster  v.  Zinc  Go.,  su- 
pra ;   Jennings  ▼.  Garbon  Go.,  supra. 

Being  based  on  a  wrong  theory,  ^e  Judg- 
ment Is  reversed,  the  verdict  set  aside,  and 
a  new  trial  awarded,  to  be  governed  by  the 
principles  herein  announced. 

POFFEINBARGER,  J.  (concurring).  The 
claim  for  damages  on  account  of  alleged 
drainage  wholly  falls  for  want  of  proof. 
The  opinion  of  tiie  court  concedes  that,  under 
circumstances,  not  established  by  the  evi- 
dence in  this  case,  the  lessee,  under  a  lease, 


such  as  the  one  involved  here,  containing  no 
express  covenant  to  drill  additional  wells 
or  to  operate  the  land  diligently  for  oil, 
might  recover  damages  for  nondriUing  of  ad- 
ditional wells.  Though  some  of  our  deci- 
sions contain  dicta  in  agreement  with  this 
theory  (Hall  v.  South  Penn  Oil  Go.,  71  W.  Va. 
82,  76  S.  B.  124,  and  other  cases  there 
dted),  I  am  of  the  opinion,  after  mature 
consideration,  that  there  is  no  such  right  of 
action.  It  is  not  affirmed,  as  matter  of  deci- 
sion, by  any  of  our  cases.  What  was  actu- 
ally decided  is  that  the  lessee  has  no  remedy 
in  equity,  under  such  circumstances,  and  the 
observation  that  there  is  remedy  at  law  must 
be  taken  subject  to  a  very  important  quali- 
fication, namely,  if  the  plaintiff  has  any 
right  to  relief  at  all.  Though  these  observa- 
tions read  as  if  the  court  has  said  there  was 
such  a  right,  they  do  not  amount  to  decisions 
affirming  it  Accurately  expressed,  the  view 
was  that.  If  the  plaintiff  had  any  right,  his 
remedy  for  violation  thereof  was  in  a  court 
of  law. 

The  implied  covenant  on  the  part  of  the 
lessee  to  operate  the  lease  and  make  it  mu- 
tually beneficial  to  himself  and  the  lessor 
has  been  affirmed,  as  matter  of  actual  deci- 
sion, only  in  cases  involving  the  doctrine  of 
abandonment  These  cases  say  the  lessee 
cannot  hold  on  to  the  lease,  after  he  has 
ceased  operations  thereon.  He  is  under  an 
implied  covenant  to  make  the  lease  produc- 
tive and  so  beneficial  to  the  lessor  as  well 
as  himself.  None  of  them  undertake  to  say 
the  implied  cov^iant  imposes  duty  to  do 
more  than  make  the  lease  produce  oil  or  gas 
in  paying  quantities.  Not  one  of  them  un- 
dertakes to  say  the  lessee  must  make  it  bene- 
ficial in  any  certain  degree.  The  degree  of 
benefit  or  extent  of  production  did  not  arise 
in  any  of  them.  In  each  there  had  been  an 
actual,  legal  abandonment,  or  such  an  aban- 
donment was  asserted,  and  the  issue  was 
whether  or  not  the  lessee  had  abandoned  the 
lease  and  thus  reinvested  the  lessor  with 
possession  and  control  of  the  leased  prem- 
ises for  oil  and  gas  purposes.  Parish  Fork 
Oil  Co.  V.  Bridgewater  Gas  Co.,.  51  W.  Va. 
583,  42  S.  E.  655,  59  Lw  R.  A.  566;  Steel- 
smith  y.  Gartlan,  45  W.  Va.  27,  29  S.  E.  978, 
44  L.  R.  A.  107;  Huggins  v.  Daley,  99  Fed. 
613,  40  G.  G.  A.  12,  48  L.  R.  A.  320 ;  Munroe 
V.  Armstrong,  96  Pa.  307;  Conrad  v.  More- 
head,  89  N.  C.  31 ;  Petroleum  Go.  v.  Coal  Co., 
89  Tenn.  381,  18  S.  W.  65. 

Extension  of  this  covenant,  raised  by  nec- 
essary implication,  for  the  purpose  of  testing 
the  question  of  abandonment,  was  a  natural 
error  on  the  part  of  the  lessors  and  their 
attorneys,  due  to  the  generality  of  the  terms 
in  which  it  was  expressed.  The  lessor,  de- 
siring something  more  than  had  ever  been 
legally  accorded  him,  readily  and  naturally 
seized  upon  it  as  justification  for  his  claim, 
and  the  court,  having  no  occasion  either  to 
affirm  or  deny  Its  validity  in  the  equity  suits, 
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In  which  it  was  presented,  rather  conceded  it 
as  mere  matter  of  opinion,  not  decision,  with- 
out inquiry  as  to  the  soundness  of  the  claim. 
Extension  of  the  covenant  cannot  be  justified 
upon  the  ground  of  necessity,  arising  out  of 
the  terms  of  the  lease.  In  cases  of  aban- 
donment, there  is  such  necesi^ty,  or  there 
must  be  such  a  covenant,  else  the  lessee  gets 
from  the  lessor  something  for  nothing. 
There  can  be  no  such  result  as  long  as  the 
lessee  produces  oil  or  gas  in  paying  quanti- 
ties. Such  production  makes  the  lease  muto* 
ally  beneficiaL 

Implied  covenants  can  only  be  Justified  up- 
on the  ground  of  legal  necessity.  Such  a 
necessity  may  arise  out  of  the  terms  of  the 
contract  or  out  of  the  substance  thereof.  One 
absolutely  necessary  to  the  operation  of  the 
contract  and  the  effectuation  of  its  purpose 
is  necessarily  implied,  whether  inferable 
from  any  particular  words  or  not  It  is  not 
enough  to  say  it  is  necessary  to  make  the 
contract  fbir,  or  that  it  ought  to  have  con- 
tained a  stipulation  which  is  not  found  in 
it»  or  that,  without  such  covenant,  it  would 
be  Improvident  or  unwise  or  would  operate 
unjustly;  for  men  have  the  right  to  make 
such  contracts.  Accordingly,  courts  hesitate 
to  read  into  contracts  anything  by  way  of 
implication,  and  never  do  it  ezo^t  upon 
grounds  of  obvious  necessity. 

''AH  authority  opposes  construction,  or  the 
reading  In  of  matter  not  expressed,  wnen  it  is 
not  rendered  necessary  in  some  way  or  for  some 
reason."  White  v.  Bailey,  65  W.  Va.  573,  576, 
64  S.  B.  1019,  23  L.  R.  A.  (N.  S.)  282 ;  United 
Stotes  V.  Fwher,  2  Granch,  358,  2  L.  Bd.  304; 
Jackson  v.  Lewis,  17  Johns.  CN.  Y^  475 ;  Turn- 
pike V.  People.  9  Barb.  (N.  Y.)  161 ;  Morgan  v. 
Railroad  Co.,  96  U.  S.  716.  24  L.  Ed.  743. 

In  Hamlyn  &  Co.  v.  Wood  &  Co.,  2  Q.  B. 

488^  Lord  Esher  said: 

"I  have  for  a  long  time  understood  that  rule 
to  be  that  the  court  has  no  right  to  imply  in 
a.  written  contract  any  such  stipulation,  unless, 
on  considering  the  terms  of  the  contract  in  a 
reasonable  ana  business  manner,  an  implication 
necessarily  arises  that  the  parties  must  have  in- 
tended that  the  suggested  stipulation  should 
exist.  It  is  not  enough  to  say  that  it  would 
be  a  reasonable  thing  to  make  such  an  im plica- 
tion. It  must  be  a  necessary  implication  in  the 
sense  I  have  mentioned." 

In  the  Moorcock,  14  P.  D.  64,  Bowen,  h,  J., 

said: 

"The  implication  which  the  law  draws  tifom 
what  must  obviously  have  been  the  intent  of  the 
parties,  the  law  draws  with  the  object  of  giving 
efficacy  to  the  transaction  and  prevent  such 
a  failure  of  consideration  as  cannot  have  been 
within  the  contemplation  of  either  side.'* 

In   Sterling  v.  Maitland,   5  B.   &   S.  840, 

Chief  Justice  Cock  burn  stated  the  rule  as 

follows: 

"I  look  on  the  law  to  be  that,  if  a  party  en- 
ters into  an  arrangement  which  can  only  take 
effect  by  the  continuance  of  a  certain  existing 
state  of  circumstances,  there  is  an  implied  en- 
gagement on  his  part  that  he  shall  do  nothing 
of  his  own  motion  to  put  an  end  to  that  state 
of  circumstances  under  which  alone  the  arrange- 
ment can  be  operative." 

This  was  quoted  and  approved  by  Kay,  L. 
J.,  in  Hamlyn  &  Co.  t.  Wood  &  Co.»  2  Q.  B. 


488.    Bowen,  L.  X,  said  in  Oriental  Steam- 
ship Co.  V.  Tylor,  2  Q.  B.  618: 

'The  case  comes  within  the  well-known  rale 
that  where  the  contract  as  expressed  in  writinj; 
would  be  futilSt  and  would  not  carry  out  the 
intention  of  the  parties,  the  law  will  imply  any 
term  obviously  intended  by  the  parties  which  is 
necessary  to  make  the  contract  effectuaL" 

In  Mackay  v.  Dick,  6  App.  Cas.  (1881)  251, 

Lord  Blackburn  said: 

'*I  think  I  may  safely  say,  as  a  general  rule, 
that  where  in  a  written  contract  it  appears  that 
both  parties  have  agreed  that  something  ^all 
be  done,  which  cannot  effectually  be  done  unless 
both  concur  in  doing  it,  the  construction  of  the 
contract  is  that  each  agrees  to  do  all  that  is 
necessary  to  be  dons  on  his  part  for  the  carry- 
ing out  of  that  thing,  though  there  may  be  no 
express  words  to  that  effect.  What  is  the  part 
of  each  must  depend  on  circumstances." 

The  limitations  upon  the  rule  have  been 

expressed  in  terms  no  less  clear.    Lord  Esher 

said  In  Butler  v.  Manchester,   Sheffield  k 

Lincolnshire  Railroad  Co.,  21  Q.  B.  D.  207: 

"No  court  has  a  right  to  imply  any  term  as 
between  parties  which  was  not  clearly  and  obvi- 
ously within  the  contemplation  of  both  parties.** 

In  Hamlyn  &  Co.  t.  Wood  &  Ca,  Kay,  L. 

J.,  said: 

"The  court  ought  not  to  imply  a  term  in  a 
contract  unless  there  arises  from  the  language 
of  the  contract  itself, '  and  the  drcumstances 
under  which  it  is  entered  into,  such  an  infer- 
ence that  the  parties  must  have  intended  the 
stipulation  in  question  that  the  court  is  neces- 
sarily driven  to  the  conclusion  that  it  must  be 
implied.  To  state  the  rule  in  any  wider  terms 
would  be  going,  I  think,  beyond  what  is  justi- 
fiable on  principle." 

This  rule  amply  Justifies  recognition  of  an 
Implied  covenant  to  operate  the  lease  and 
make  it  produce  oil  or  gas  In  paying  quanti- 
ties. Otherwise  the  lessee  would  hold  the 
lessor's  land  for  nothing,  a  thing  the  parties 
could  not  possibly  have  contemplated.  It  is 
bom  of  necessity  that  something  be  done  un- 
der the  lease.  No  snch  necessity  underlies 
the  claim  of  a  covenant  to  take  out  the  ail  as 
fast  as  it  is  practicable  or  possible  to  extract 
it,  for,  as  long  as  oil  or  gas  Is  produced  in 
paying  quantities,  the  expectation  of  the 
lessor  is  measurably  foifiUed.  In  the  other 
case,  it  is  not  This  marks  the  distinction 
very  clearly.  As  long  as  oil  is  flowing  in 
paying  quantities,  the  lessor  deriyes  a  ben- 
efit. If  the  lessee  leaves  the  premises  and 
pil  ceases  to  flow,  the  lessor  gets  nothing, 
and  his  land  is  held  to  no  purpose,  except  the 
mere  hope  of  speculative  profit  on  the  part  of 
the  lessee.  While  the  oil  fiows  in  paying 
quantities,  the  letter  of  the  contract  is  ful- 
filled. It  provides  that  the  lessee  sball  have 
the  use  of  the  premises  for  oil  and  gas  pur- 
poses, for  a  fixed  term,  and  as  long  there- 
after as  oil  and  gas  is  produced  in  paying 
quantities.  That  condition,  production  of  oil 
or  gas  in  paying  quantities,  is  aU  the  land- 
owner expressly  stipulated  for.  For  all  that 
anybody  can  see  or  know,  he  has  relied,  for 
further  benefits  and  profits,  upon  the  induce- 
ment which  the  land  itself,  as  oil  or  ga^ 
territory,  holds  out  to  the  lessee,  assuming 
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the  snfflciency  thereof  to  secnre  the  drilling 
of  as  many  wells  as  are  profitable.  Who  can 
say  with  any  degree  of  certainty  he  did  not? 
How  does  it  conclusively  appear  that  he  re- 
served the  right  to  require  more  wells  than 
the  lessee  should  see  fit  to  put  down,  or 
faster  drilling  than  the  lessee  cares  to  do? 
Nothing  in  the  terms  of  the  lease  or  circum- 
stances of  the  parties  drives  or  forces  the 
court  to  say  he  did  either.  The  assertion 
thereof  is  mere  speculation. 

That  such  inducement  is  ordinarily  suffi- 
cient is  evidenced  by  the  fact  that  the  great 
oil  fields  of  this  state  and  of  the  country 
generally  have  been  developed  and  complete- 
ly operated,  to  the  satisfaction  of  lessors, 
under  provisions  of  this  kind,  construed  as 
leaving  to  the  lessee  the  determination  of 
the  number  of  wells  and  the  time  and  place 
of  drilling.    Under  the  thousands  of  leases 
taken  in  this  form,  complaints  of  lack  of  dil- 
igence on  the  part  of  the  lessees  have  been 
rare.    In  only  three  or  four  instances  have 
lessors  come  to  this  court  with  complaints  on 
grounds  of  refusal  of  the  lessees  to  drill  ad- 
ditional wells,  and,  in  almost  every  such  case, 
an  effort  was  made  to  establish  drainage  as 
the  real  ground  of  relief.    Such  was  the  com- 
plaint in  Hall  V.  South  Penn  Oil  CJot,  71  W. 
Ya.  82,  76  S.  B.  124 ;  Ammons  v.  South  Penn 
Oil  Co.,  47  W.  Va.  610,  35  S.  B.  10(>4 ;  Har- 
ness V.  Eastern  OU  Co.,  49  W.  Va.  232,  88 
S.  E  662 ;  Core  v.  Petrolexim  Co.,  52  W.  Va. 
276,  43  S.  B.  128.    And,  in  this  case,  the  prin- 
cipal grievance  set  forth  in  the  declaration 
Is  the  unsustained  allegation  of  drainage. 
The  meagerness  of  complaints  of  this  kind 
strongly  argues  the  sufficiency  of  the  hope 
of  profit  to  the  lessee  as  an  inducement  to 
the  drilling  of  additional  wells.    In  most  of 
these  complaints,  the  territory  was  apparent- 
ly worthless,  and  the  efforts  were  to  compel 
the  lessees  to  spend  vast  amounts  of  money 
on  the  mere  hope  of  returns  and  contrary  to 
their   judgment     The  hundreds   of  leases 
that  have  come  into  this  court,  in  the  course 
of  litigation,  are  nearly  all  in  the  form  of  the 
one  here  involved,  and  this  signifies  the  in- 
ability of  landowners  to  secure  such  stipu- 
lations for  development  according  to  any  pre- 
scribed standard.    In  a  few  rare  cases,  stip- 
ulations for  additional  wells  to  the  extent  of 
two  or  three  or  four  have  been  "found;  but 
such  instances  have  very  seldom  occurred. 
The  hazard,  the  risk,  is  all  on  the  part  of 
the  lessee.    The  landowner  risks  nothing  ex- 
cept the  use  of  his  land.    The  oil  business  is 
extremely  hazardous  to  the  operator,  where- 
fore it  is  not  an  easy  matter  to  obtain  a  con- 
tract for  additional  wells.     Such  contracts 
are  decidedly  exceptional.    Very  few  of  them 
have  ever  been  seen.    The  following  observa- 
tion of  Mr.  Justice  Mitchell,  dissenting  in 
^eppner  v.  Lemon,  176  Pa.  502,  35  Atl.  109, 
quoted  with  approval  in  Core  v.  Petroleum 
Co.,  52  W.,  Va.  276,  43  S.  E.  128,  accords  with 
the  incontrovertible  facts: 


''The  lessee  has  to  bear  the  cost  of  patting 
down  wells,  and  his  interest  is  to.  proceed  care- 
fully, with  due  regard  to  expense  and  probable 
returns,  while  the  lessor's  interest  is  to  have 
search  and  experiment  without  regard  to  pres- 
ent cost.  The  decision  in  regard  to  such  matters 
belongs  primarily  to  the  lessee.  It  is  a  proper 
subject  for  agreement,  and  when  the  parties 
have  agreed  what  shall  be  done  their  rights  are 
not  subject  to  the  judgment  of  any  court  to 
fix  a  different  standard.  If  the  parties  to  the 
present  controversv  had  expressly  stipulated 
that  one  well  should  be  sufficient  for  the  whole 
tract,  no  court  would  venture  to  enlarge  the  test 
by  directing  another  to  be  put  down  at  the 
lessee's  expense,  yet  the  covenant  of  the  lease 
amounts  to  just  that,  as  I  understand  the 
learned  court  below  to  admit  I  would  reverse 
this  judgment  as  a  flagrant  violation  of  the 
liberty  and  sanctity  of  contracts  by  raising  a 
purely  factitious  equity  to  enable  the  complain- 
ant now  to  make  a  better  bargain  at  the  de- 
fendant's expense  than  he  chose  or  was  able 
to  make  for  himself  at  the  time." 

Having  demonstrated  inhibition  of  the  pro- 
posed extension  of  the  Implied  covenant  by 
the  limitations  of  the  rule  governing  such 
covenants,  I  now  apply  two  other  familiar 
rules  of  Interpretation,  giving  effect  to;  the 
words  of  the  contract  and  force  to  establish 
customs  and  usages.  By  the  terms  of  the 
agreement,  It  is  to  continue  as  long  as  oil 
or  gas  is  produced  from  the  land  in  paying 
quantities.  This  clearly  negatives  any  im- 
plication of  right  in  the  lessor  to  require 
production  in  any  greater  quantity.  Com- 
pliance with  that  condition  continues  the  es- 
tate in  the  lessee.  As  long  as  it  is  complied 
with,  the  lessor  cannot  forfeit  the  lease.  Mc- 
Graw  Oil  Co.  v.  Kennedy,  65  W.  Va.  695,  64 
S.  B.  1027,  28  L.  R.  A.  (N.  S.)  059.  For  the 
same  reason,  we  must  say,  to  be  consistent, 
he  cannot  require  more  than  compliance  with 
the  prescribed  condition,  unless  there  is  dan- 
ger of  loss  by  drainage. 

This  contract  was  made  with  full  knowl- 
edge of  the  usage  and  custom  of  lessors  un- 
der such  agreements,  to  leave  the  locations 
and  number  of  wells  and^  times  of  drilling  to 
the  determination  of  the  lessees.  It  is  a 
usage  so  general  as  to  require  judicial  notice 
thereof. .  Practically  all  of  the  tens  of  thou- 
sands of  leases  under  which  the  vast  oil  and 
gas  fields  of  this  state  have  been  developed 
have  been  made  in  the  form  of  this  one. 
The  lessors  never  so  much  as  thought  of  the 
alleged  right  here  asserted.  They  left  it  all 
to  the  lessees,  and,  so  interpreted  and  ex- 
ecuted, these  leases  have  adequately  and  fully 
protected  the  lessors  and  effectuated  full,  com- 
plete, and  diligent  development  of  their 
lands.  The  Interest  of  the  lessee  has  been 
a  sufficient  inducement  In  almost  every  case. 
It  has  been  in  this  case.  This  court  so  finds 
and  decides. 

An  established  usage  known  to  the  parties 
to  a  contract  is  a  part  of  the  contract,  unless 
excluded  by  its  terms.  Anderson  v.  Liowis, 
64  W.  Va.  297,  61  S.  B.  160 ;  Cobb  v.  Dun- 
levle,  63  W.  Va.  398,  60  S.  B.  384;  Johnson 
V.  Bums,  39  W.  Va.  658,  20  S.  B.  686 ;  Gov- 
ernor, etc.,  V.  Withers,  5  Grat  (Va.)  24,  50 
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Am.  Dec.  95;  Hansbrough  v.  Neal,  d4  Va. 
722,  27  S.  E.  5d3 ;  Rlchlands  &  Co.  v.  HUte- 
b^tel,  92  Va.  91,  22  S.  E.  806;  Anson,  Con. 
246  et  seq.  (2d  Ed.)  322  et  seq. 


(168  N.  C.  438) 

FOY  et  al.  t.  STEPHENS  et  aL     (No.  173.) 

(Supreme  Court  of  North  Carolina.    March  24, 

1915.) 

1.  Plbai/ino  ^ss>l92  —  Complaint  —  Suim« 

OIENCY. 

A  pleading  is  not  so  defective  as  to  involye 
dismissal  of  the  action  on  demurrer  unless  it 
entirely  fails  to  state  a  cause  of  action,  and 
cannot  be  amended  so  as  to  do  so. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent  Dig.  S§  40&-427 ;    Dec  Dig.  «=:»192.} 

2.  Vendob  and  Pubghabeb  ^=s>341— Bbbaoh 

OF  CONTBAOT— FbaUD. 

Where  defendants  sold  a  tract  of  land, 
which  they  represented  to  contain  5,600  acres, 
to  plaintiffs,  who  placed  cash  in  the  hands  of  a 
third  person  with  the  understanding  that  it 
should  not  be  delivered  to  defendants  until  the 
land  had  been  surveyed  and  title  declared  sat* 
isfactory  by  a  lawyer,  and  delivered  to  defend- 
ants a  note  with  the  understanding  that  it 
should  not  be  used  until  the  same  conditions 
had  been  fulfilled,  and  a  mortgage,  which  was 
recorded,  and  where  defendants  title  to  the 
lands  was  so  defective  that  they  could  not  pro- 
cure an  attorney's  certificate  of  clear  title, 
while  the  acreage  of  the  lands  was  greatly  de- 
ficient, a  complaint  setting  forth  such  facts  al- 
leged a  cause  of  action  justifying  the  cancella- 
tion of  the  note  and  mortgage  and  return  of  the 
money,  either  on  the  ground  of  breach  of  con- 
tract or  on  the  ground  of  fraud,  necessarily  im- 
plied in  the  allegations  of  the  complaint,  that 
defendants  knew  their  title  was  deiectivo,  and 
that  the  tract  did  not  contain  6,000  acres,  al- 
though no  direct  allegation  of  intent  to  deceive 
was  made. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Ont  Dig.  H  100&-1017;   Dec.  Dig. 


Appeal  from  Superior  Court,  Crayei  Ck>un- 
ty;   Peebles,  Jndge. 

Action  by  W.  J.  Foy  and  C.  B.  Ipock 
against  A.  H.  Stephens  and  others.  Judg- 
ment on  demurrer  for  defendants,  and  plain- 
tiffs appeaL  Beversed  and  remanded,  with 
instruction& 

The  complaint  and  the  answer  were  read 
at  the  trial,  and  then  the  defendants  demur- 
red ore  tonus  upon  the  ground  that  the  com- 
plaint failed  to  state  a  cause  of  action.  His 
honor  sustained  the  motion  and  dismissed  the 
action. 

Guion  &  Guion,  of  Newborn,  for  appellants. 
D.  L.  Ward,  of  Newborn,  and  Robert  Ruark, 
of  Wilmington,  for  appellees. 

BROWN,  J,  [1]  The  only  question  pre- 
sented relates  to  the  sufficiency  of  the  com- 
plaint to  make  out  a  cause  of  action.  We 
have  held  that  a  demurrer  will  not  be  sus- 
tained, to  the  extent  of  dismissing  the  ac- 
tion, unless  it  entirely  fails  to  state  a  cause 
of  action.  If  in  any  portion  of  it  It  presents 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, or  if  facts  sufficient  for  that  purpose 


can  be  fairly  gathered  from  it,  the  pleading 
will  stand,  however  inartlflcially  it  may  have 
been  drawn,  or  however  uncertain,  defective, 
or  redundant  may  be  its  statements;  for 
contrary  to  the  common-law  rule,  every  rea- 
sonable intendment  and  presumption  roust 
be  made  in  favor  of  the  pleader.  It  must  be 
fbtaUy  defective  before  it  will  be  rejected  as 
insufficient  Brewer  v.  Wynn,  154  N,  C.  472. 
This  case  is  affirmed  and  cited  with  approval 
in  the  recent  case  of  Hoke  against  Gl^m,  S. 
E.,  vol.  83,  at  page  808.  Where  it  is  mani- 
fest that  the  complatut  defectively  states  a 
good  cause  of  action,  and  the  defect  can  be 
cured  by  amendment,  the  courts  will  allow  the 
amendment  rather  than  dismiss  the  action. 
This  is  in  the  interest  of  Justice,  and  the 
speedy  trial  of  actions. 

[2]  The  complaint  states  substantially  these 
facts:  That  the  defendant  Stephens  contract- 
ed to  sell  certain  tracts  of  land  to  the  plain- 
tiff for  124,000 ;  at  the  time  representing  to 
the  plaintiff  that  the  said  lands  had  been 
fully  surveyed  and  plotted,  and  exhibited  to 
plaintiffs  a  blueprint  thereof,  which  sanrey 
purported  to  cover  one  entire  tract  or  body 
of  land  containing  5,000  acres.  The  defend- 
ant further  represented  that  he  had  a  good 
and  indefeasible  title  to  the  land.  The  plain- 
tiffs further  allege  that  they  had  no  knowl- 
edge or  information  whatever  concerning  the 
acreage,  boundaries,  or  title  to  the  land  oth- 
er than  that  imparted  by  the  defendant,  that 
they  agreed  to  purchase  said  land  at  the 
price  named,  upon  condition  that  the  tract 
contained  the  acreage  as  represented,  and 
that  the  title  was  good  and  indefeasible.  It 
was  agreed  between  the  plaintiffs  and  the 
defendant  that  the  plaintiffs  should  i^oceed 
to  survey  and  plot  the  land  and  employ  a 
lawyer  to  investigate  the  title  upon  the  agree- 
ment of  the  defendant  to  convey  the  full 
boundaries  and  acreage  by  deed  in  fee.  The 
defendant  executed  to  the  plaintiff  a  deed, 
which  was  duly  recorded.  The  plalntifCs  fur- 
ther allege  that  it  was  agreed  that  the  plain- 
tiff Foy  pay  into  the  hands  of  Geo.  H.  Rob- 
erts 17,000,  to  be  held  by  him  to  await  the 
survey  of  the  land  for  the  purpose  of  ascer- 
taining the  acreage,  as  well  as  determining 
the  title.  It  was  agreed  that  D.  E.  Hender- 
son, an  attorney,  should  Investigate  the  ti- 
tle and  the  money  should  be  paid  over  upon 
his  certificate  that  the  titles  to  said  land 
were  good  and  indefeasible.  Upon  like  con- 
dition the  plaintiff  Foy  executed  his  note 
for  |4,000,  which  was  deposited  as  aforesaid, 
and  the  sum  of  $1,000  was  paid  by  Foy  to 
the  attorney,  as  per  agreement  with  the  de- 
fendant, to  pay  attorney's  fees  and  expenses, 
the  residue,  if  any,  to  be  turned  over  to  the 
defendant  in  case  the  purchase  was  finally 
consummated.  The  plaintiff  Ipock  executed 
his  note  for  |12,000,  secured  by  mortgage  on 
his  one-third  interest  in  said  lands  so  con- 
tracted to  be  conveyed.     This  note  was  de- 
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Uvered  to  the  defendant  with  the  distinct  nn- « 
derstanding  and  agreement  that  the  defend- 
ant was  to  hold  the  same  to  await  the  re- 
port of  the  attorney  as  to  the  acreage,  bound- 
aries, and  title  to  the  land.    The  plaintiffs 
further  allege  that  it  turned  out,  upon  a  sur- 
vey of  the  said  land,  that  the  whole  acreage 
thereof  was  331S  acres,  and  that  by  actual 
survey  out  of  that  acreage  2,109  acres  were 
held  and  dainied  by  superior  titles,  leaving 
only  1,206  acres,  and  the  title  to  that  was 
reported  by  the  said  attorney  to  be  defec- 
tive and  insufficient;  that  said  attorney  re- 
ported that  the  whole  of  said  acreage  was  de- 
fective in  title,  and  he  refused  to  give  certifi- 
cate of  a  good  title  thereto.    The  plaintiffs 
further  allege  that  the  defendant  well  knew, 
at  the  time  he  made  the  representations,  that 
the  contract  did  not  contain  5,000  acres,  and 
that  he  did  not  have  a  good  and  indefeasible 
title  thereto;  that  the  said  blueprint  purport- 
ing to  be  a  correct  survey  of  said  land  was 
not  a  true  copy  of  the  survey.    By  these  repre- 
sentations the  plaintiffs  allege  that  they  were 
deceived  with  reference  to  the  acreage  and 
boundaries  of  the  land,  as  well  as  to  the 
title.     The  plaintiff  alleges  repeatedly  that 
the  defendant  Stephens  knew  that  the  tract 
did  not  contain  the  number  of  acres  repre- 
sented, that  he  knew  that  the  blueprint  was 
an  incorrect  presentation  of  the  land,  and 
that  he  knew  he  had  no  title  to  it     The 
plaintiffs  allege  that  when  thes^  facts  became 
known  from  the  report  of  the  attorney,  they 
offered  to  execute  a  deed  back  to  the  defend- 
ant for  the  said  land,  and  demanded  that  the 
said  Roberts,  with  whom  the  money  had  been 
deposited,  return  the  same  to  them,  and  that 
the   notes  delivered  to  the  defendant  Ste- 
phens be  delivered  up  for  cancellation.    The 
plaintiffs  further  allege  that  the  defendant 
has  been  endeavoring  to  negotiate  the  sale 
of  the  said  note,  and  that  if  he  is  permitted 
to  do  so,  the  plaintiffs  would  be  irreparably 
injured.    The  plaintiffs  pray  for  an  injunc- 
tion, enjoining  the  assignment  of  the  note, 
that  the  money  be  repaid  to  them  by  the 
said  Roberts,  and  that  the  notes  be  deliver- 
ed up  to  them  for  cancellation,  and  for  oth- 
er and  further  relief  unnecessary  to  mention. 
These  tsicta  would  seem  to  us  amply  soffl- 
dent  to  Justify,   if  established,   the   relief 
prayed   for.     They  state  substantially  two 
causes  of  action:    First  The  plaintiff  bases 
his  ground  for  relief  upon  the  contract  and 
agreement  of  the  parties.    It  is  immaterial 
tbat  the  defendant  made  tiie  plaintiffs  a  deed 
for  the  land,  for  the  plaintiffs  offered  to  re- 
convey  it     It  is  hnmaterial  that  the  mort- 
gage executed  by  Ipock  upon  his  share  of 
tbe  land  was  recorded.    That  may  be  cancel- 
ed.    The  point  is,  was  the  money  deposited 
with  Roberts  and  the  notes  delivered  to  the 
defendant  Stephens  upon  the  terms  and  con- 


ditions stated  in  the  complaint?  If  Stephens 
acquired  no  title  to  the  note,  he  acquired  no 
title  to  the  mortgage,  for  the  latter  Is  mere- 
ly security  for  the  former,  and  if  there  was 
no  unconditional  delivery  of  the  note,  the 
fact  that  the  defendant  had  the  mortgage  put 
on  record  would  avail  him  nothing.  It  is 
said  by  Mr.  Justice  Hoke  in  Gaylord  v.  Gay- 
lord,  150  N.  C.  232,  63  S.  E.  1033: 

"It  is  a  familiar  principle  that  the  question  of 
the  delivery  of  a  aeed  or  otiier  written  instru- 
ment is  very  largely  dependent  on  the  intent  of 
the  parties  at  the  time,  and  is  not  at  all  con- 
clusively established  by  the  manual  or  physi- 
cal passing  of  the  deed  from  the  grantor  to  the 
grantee/* 

With  reference  to  the  delivery  of  a  policy 

of  insurance,  the  same  Justice  said: 

"The  fact  that  a  policy  in  a  given  case  has 
been  turned  over  to  the  insured  is  not  conclusive 
in  the  question  of  delivery.  This  matter  of  de- 
livery is  very  largely  one  of  intent,  and  the 
physical  act  of  turning  over  a  policy  is  open  to 
explanation  by  parol  evidence." 

See,  also,  Fortune  v.  Hunt,  149  N.  0.  358, 
63  S.  B.  82 ;  Tarlton  v.  Griggs,  131  N.  0.  216, 
42  S.  B.  591,  and  other  authorities  cited  in 
Gaylord  v.  Gaylord,  all  of  which  show  that 
the  intent  and  act  must  concur  in  making  a 
valid  delivery,  and  that  whether  such  existed 
is  a  question  of  fact  to  be  found  by  the  Jury. 
Floyd  V.  Taylor,  34  N.  0.  47. 

The  second  ground  upon  which  the  plain- 
tiffs base  their  claim  for  relief  is  because  of 
the  alleged  fraud  practiced  upon  the  plcdn- 
tiffs.  It  is  true  that  the  complaint  fails  to 
allege  that  the  representations  were  made 
with  intent  to  defraud.  Such  conclusion  may 
be  easily  inferred,  if  the  allegations  of  the 
complaint  are  established.  It  is  further  true 
that  fraud  should  be  positively  charged,  and 
not  by  implication.  The  representations 
must  not  only  have  been  false  and  known  by 
the  defendant  to  be  so,  but  they  must  be.  made 
with  the  intent  to  deceive.  Fraud  cannot 
exist,  as  a  matter  of  fbct,  where  the  intent 
to  deceive  does  not  exist,  for  it  is  emphatical- 
ly the  action  of  the  mind  which  gives  it  exist- 
ence. Foy  V.  Houghton,  85  N.  0.  172.  It  is 
apparent  from  the  allegations  of  the  com- 
plaint that  the  plaintiffs  have  alleged  that 
the  representations  were  fiilse,  and  that  the 
defendant  knew  them  to  be  false,  and  it  is 
apparent  that  the  plaintiffs  intended  to  al- 
lege that  they  were  made  with  a  fraudulent 
intent  This  is  a  defective  statement  of  a 
cause  of  action,  and  can  be  cured  by  amend- 
ment If  the  plaintiffs  rely  upon  this  ground 
for  relief,  they  will  be  permitted  to  amend 
their  complaint  so  as  to  charge  the  necessary 
purpose  to  deceive. 

His  honor  erred  in  sustaining  the  demurrer 
and  in  dissolving  the  injunction.  The  cause 
is  remanded,  with  instructions  to  proceed  in 
accordance  with  this  opinion. 

Reversed. 
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(168  N.  C.  487) 

WARREN  et  nz.  y.  SUSMAN  et  aL 
(No.  176.) 

(Supreme  Court  of  North  Carolina.    Marcb  24, 

1915.) 

1.  Cbattel  Mobtoaqes  ^ss>1G9— Contkbszon 

bt  mobtoaobe. 

Where  the  seller  of  mules  took  a  mortgage 
which  gave  him  no  power  of  sale,  his  seizure  and 
sale  of  the  animals  without  a  decree  of  court 
was  a  conversion  rendering  him  liable  for  the 
value  of  the  animals,  as  well  as  tor  their  use 
after  the  conversion. 

[Ed.  Note.— For  other  cases,  see  Chattel  Morth 
g^es,  Cent  Dig.  U  302-^04;    Dec.  Dig.  «ss> 

2.   MOBTOAOBS   ^=>362  —  FOBBCLOSXJBB  —  P0B- 
CHASB  BY  MOBTOAOBB. 

Where  a  mortgagee  buys  in  the  mortgaged 
property,  through  an  agent,  for  an  inadequate 
price,  equity  will  disregard  the  form  and  treat 
the  mortgagee  as  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S§  1080-1084 ;  Dec  Dig.  <S=»362.] 

8.   MOBTOAOES  ^=^369— FOBBCIX)SUBE. 

Where  a  mortgagee  in  breach  of  trust 
bought  in  the  mortgaged  property  at  foreclosure 
for  much  less  than  its  value,  the  mortgagor  mav 
either  have  the  sale  set  aside  or  recover  the  dif- 
ference between  th,e  foreclosure  price  and  the  val- 
ue of  the  property. 

[lid.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  il  1003-1100;  Dec  Dig.  «s>869.] 

4.  Apfbai.  and  Ebbob  ^s»1073  —  Rbview  ^ 
Harmless  Ebbob. 

Where  property  bought  in  at  foreclosure  by 
the  mortgagee  was  transferred  to  a  bona  fide 
purchaser,  the  rendition  of  a  judgment  in  favor 
of  the  mortgagor  for  the  value  of  the  property, 
which  left  title  in  the  mortgagee,  is  not  if  er- 
roneous, prejudicial  as  to  the  bona  fide  pur- 
chaser. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4240-4247;  Dec  Dig.  «s> 
1073.] 

6.  Mobtoaqes  ^:»362  —  Fobxoixmsubb  •*- Pub- 
chase  BT  MORTaAOEE. 

While  a  mortgagee  may  buy  in  the  prop- 
erty in  order  to  prevent  a  loss,  it  is  a  breach  of 
trust  for  him  to  acquire  the  property  at  less 
than  its  value. 

[E3d.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  SI  1080-1084 ;   Dec.  Dig.  <S=»3SS.  ] 

^   APFtEAL  AND    EBBOB   ^S»171  -^   RSVlfeW  — 
QOANGE  OF  THEORT  ON  APPEAL. 

A  party,  defeated  below,  cannot  on  appeal, 
change  his  theory  of  the  action.  > 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g|  1053-1063,  1066,  1067, 
1161-1165;    Dec  Dig.  <8=»171.] 

7.  Appeal  and  E«bbob  ^s»195— Objection  Bi- 
Low— Necessity. 

Though  the  original  complaint  sought  to 
set  aside  a  sale  of  mortgaged  premises,  defend- 
ant having  permitted  without  objection  an 
amendment  whereby  plaintiff  sought  to  recover 
the  value  of  the  land,  cannot,  after  trial  on  the 
merits,  contend  that  the  original  complaint  was 
an  irrevocable  election  of  the  remedy  by  setting 
aside  the  sale. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1149 ;  Dec  Dig.  <8=»195.] 

8.  Election  of  Rembdieb  ^ss>7— Acts  Consti- 
tuting Election. 

In  view  of  the  liberal  provisions  of  Revisal 
1905,  §1  607-509,  as  to  amendments,  a  mortgar 
gor  of  land,  who  after  foreclosure  and  purchase 
by  the  mortgagee  filed  a  complaint  setting  forth 
the  facts  of  the  case,  did  not  make  an  irrevo- 


cable electicm  to  set  aside  the  sale  and  not  to 
sue  for  the  value  of  the  land,  by  praying  for  tbe 
vacation  of  the  sale. 

[Ed.  Note. — ^For  other  cases,  see  Election  of 
Remedies^  Cent  Dig.  |  12 ;   Dec  Dig.  ^=97.] 

9.  Appeal,  and  Ebbob  (@==>205  —  Offebs  of 
Pboof— Disclosing  Testikont  Expected. 
The  exclusion  of  a  question  cannot  be  r^ 

viewed  in  the  absence  of  an  offer  of  proof  as  t^ 

what  the  witness  would  have  testified. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error.  Cent  Dig.  H  12S1,  1282 ;  Dec  Dig.  ^x» 

205.1 
Brown,  J.,  dissenting. 

.    Appeal    from    Superior    Ocmrt.    Ptmlleo 
Gounty;  Peebles,  Jndge. 
Action  by  O.  W.  Warren  and  wife  against 

B.  L.  Susman  and  otliers.  From  a  judgment 
for  plaintiffs,  defendants  appeaL   Affirmed. 

This  action  was  brought  to  recover  the 
value  of  certain  mules  and  land  sold  by  de- 
fendant, the  Washington  Horse  Exchange 
Company,  under  a  mortgage  given  by  the  de- 
fendant to  it  There  is  a  power  of  sale  in 
the  mortgage,  but  it  is  restricted  to  tbe  land. 
It  was  executed  to  secure  $500,  tbe  price  of 
the  two  mules,  for  which  two  notes  of  $250 
each  were  given  on  Marcb  9,  1910,  one  pay- 
able November  1,  1910,  and  the  other  on  No- 
vember *1,  1911.  Tbe  transaction  took  place 
in  Pamlico  county  where  tbe  land  is  situated 
and  where .  the  mortgage  was  registered. 
Plaintiff  changed  bis  residence  to  Carteret 
county  and  carried  tbe  mules  with  him. 
They  were  seized  by  tbe  defendant,  the 
mortgagee,  carried  to  Washington,  Beaufort 
county,  N.  C,  and  there  sold  at  public  out* 
cry  for  |225.  The  land  was  afterwards  sold 
in  Pamlico  in  like  manner  and  bougbt  by  tbe 
defendant,  tbe  mortgagee,  through  an  agent 
for  $325.  Tbe  Jury  returned  tbe  following 
verdict : 

"1.  What  was  the  value  of  the  mules  de- 
scribed in  the  complaint  at  the  time  the  said 
mules  were  taken  into  the  possession  of  the  de- 
fendant, Susman,  and  the  Washington  Horse 
Exchange  Company?    Answer:  $500.00. 

"2.  What  is  the  highest  fair  hiring  or  rental 
vaJue  of  said  mules?    Answer:  $50.00  per  year. 

"3.  What  was  the  value  of  the  lands  described 
■in  the  complaint  at  the  time  the  same  was  tak- 
en into  the  possession  of  the  defendants?  An- 
swer: $800.00. 

''4.  What  is  the  highest  rental  value  of  said 
lands  since  the  defendants  took  the  same  into 
their  possession?    Answer:   $25.00  per  year. 

"5.  I>id  E.  L.  Stewart  buy  in  said  lands  for 
the  Washington  Horse  Exchange  Comimny? 
Answer :    Tes. 

*'6.  Did  said  Stewart  pay  any  money  for  said 
lands?    Answer:  No." 

Judgment  was  entered  on  the  verdict,  and 
defendant  appealed. 

Z.  V.  Bawls,  of  Bayboro,  and  Small,  ICae- 
Lean,  Bragaw  &  Rodman,  of  Washington,  N. 

C,  for  appellants.  Abornetliy  ft  Davis,  of 
Beaufort,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  mortgage  had  no  power  of 
sale  as  to  tbe  mules,  and  when  tbe  defendanf 
seized  and  sold  them  to  a  tblrd  party,  it 
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amounted  to  a  conrersIoD  and  rendered  them 
liable  to  tbe  plaintiff  for  their  real  yalne. 
Otherwise,  if  the  defendant  had  sold  them 
regularly  under  a  decree  of  court  or  under 
some-  authority  given  to  that  end.  Bird  r. 
Davis,  14  N.  J.  Eq.  467.  The  Jury  have 
found  that  the  mules  did  not  bring  a  fair 
price  at  the  sale  made  by  the  defendant,  but, 
on  the  contrary,  were  worth  more  than 
twice  the  amount  they  brought  at  the  sale. 
The  defendant  is  also  liable  for  the  value  of 
any  use  of  the  mules  by  it 

[2, 3]  As  to  the  land,  defendant  bought  it 
for  itself,  though  it  acted  indirectly  by  an 
agent    It  is  the  same  in  equity  as  if  it  had 
bought  in  its  own  name.    Whitehead  v.  Hel- 
len,  76  N.  C.  99.    The  plaintiff  could  elect 
to  have  the  sale  set  aside  and  the  property 
returned  to  the  trust  fund,  or  recover  of  the 
defendant,  who  had  sold  and  bought  at  the 
same  time,  in  breach  of  his  trust,  the  value 
of  the  land,  where  the  trustee  insists  on  the 
validity  of  the  sale  and  his  right  to  retain 
the  property,  and  has  conveyed  it  to  a  third 
person  whose  title  he  also  insists  is  Unas- 
sailable;  otherwise  the  trustee  would  be  al- 
lowed to  speculate  upon  his  trust  and  make 
an  unfair  profit  out  of  it,  which  will  not  be 
tolerated  by  a  court  of  equity.    This  is  held 
to  be  the  rule  in  Froneberger  v.  Lewis,  79  N. 
C.  426,  where  the  subject  is  fully  discussed. 
Huston  V.  Gassidy,  14  K.  J.  Eq.  320;    Smith 
V.  Drake,  23  N.  J.  Eq.  302.    The  cestui  que 
trust,  in  making  his  election,  is  not  required, 
in  such  circumstances,  to  take  the  property 
upon  his  trustee's  terms,  or  at  a  price  fixed 
by  him,  but  equity  requires  that  if  the  trus- 
tee elects  to  stand  upon  his  right  as  purchas- 
er, instead  of  surrendering  the  property  to 
the  beneficiary,  he  must  pay  the  reasonable 
value  of  the  land,  or  a  fair  compensation 
for  the  breach  of  his  trust,  and  this,  with 
greater  reason,  is  true  where  the  trustee  has 
hixnself  subsequently  conifeyed  the  land  to  a 
bona  fide  purchaser  for  value  and  without 
notice.    Sprinkle  v.  Wellborn,  140  N.  C.  163, 
52  S.  E.  666,  3  li.  R.  A.  (N.  S.)  174,  111  Am. 
St.  Rep.  827;    Froneberger  v.  Lewis,  supra. 
When  Froneberger  v.  Lewis  was  before  this 
court  the  first  time  (70  N.  C.  456)  the  court 
said: 

**It  is  against  the  policy  of  the  law  to  allow 
an  administrator  to  buy  at  his  own  sale.  And 
when  he  does  so,  those  interested  have  their 
election  to  treat  the  sale  as  a  nuUity^in  this 
case  to  have  the  sale  set  aside  and  a  new  sale  or- 
dered— or  to  let  the  sale  stand,  and  demand  a 
full  price"  (citing  Ryden  v.  Jones,  8  N.  C.  497, 
9  Am.  Deo.  660,  and  the  trustee  was  charged 
accordingly  in  that  case,  even  though  the  cestui 
iQue  trust  was  present  at  the  sale  and  assented 
to  it). 

[4-6]  This  suit  was  heard  in  the  court  be- 
low upon  the  theory  that  the  plaintiff  had 
elected  to  take  the  value  of  the  land  as  com- 
pensation for  the  breach  of  trust  by  the  trus- 
tee in  buying  the  land  for  himself  at  the 
sale,  and  afterwards  disposing  of  it,  and  it 
wraa   so  submitted  to  the  jury  without  ap- 


parent objection  to  the  issues.  The  trustee, 
according  to  the  record,  is  now  insisting  that 
the  sale  was  valid,  and  that  he  has  con- 
veyed to  an  innocent  purchase^,  Felix  Lee, 
as  he  excepted  to  the  court's  intimation  that 
he  was  not  such,  and  also  moved  to  nonsuit 
the  plaintiff.  The  court  expressly  states 
that  the  plaintiff  has  elected  to  take  the 
value  of  t^e  land.  Although  Felix  Lee  was 
made  a  party,  he  filed  no  answer,  and  no  is- 
sue was  submitted  concerning  his  rights,  as 
a  bona  fide  purchaser  for  value  and  without 
notice.  •  His  honor  told  the  Jury,  it  is  true, 
tnat  he  would  submit  an  issue  and  to  an- 
swer it,  "No,"  but  it  was  not.  In  fact,  sub- 
mitted and  answered.  Besides,  as  plaintiff 
takes  the  value  of  the  land  in  the  place  of 
the  land  Itself,  Felix  Lee  cannot  be  preju- 
diced by  the  Judgment,  as  he  has  a  deed  for 
the  land  from  the  defendant^  who  purchased 
it  at  the  sale. 

We  observe  that  no  issue  was  tendered 
and  no  request  for  instructions  made  upon 
the  theory  that  defendsints  were  entitled  to 
have  the  same  set  aside  and  return  the  land 
to  the  plaintiff.  Their  whole  defense  pro- 
ceeds upon  quite  a  contrary  basis,  namely, 
that  they  have  a  right  to  bold  the  land 
against  Uie  plaintiff,  having  acquired  it  un- 
der a  valid  sale,  and  for  this  reason  they 
moved  for  a  nonsuit,  which  could  not  be 
based  upon  any  other  notion.  Another  ex- 
ception taken  by  defendant  was  that  the  pro- 
ceeds from  the  sale  of  the  mules  were  not 
sufficient  to  pay  the  mortgage  debt,  and  there- 
fore it  had  the  right  to  sell  the  land  and  to 
purchase  at  the  sale.  OThis  proved  not  to  be 
true,  but  even  if  it  had  been.  It  did  not 
Justify  the  defendant  in  buying  the  land  at 
its  own  sale  and  afterwards  resisting  the 
claim  of  the  plaintiff  by  denying  that  he  had 
any  right  in  or  to  the  land,  or  any  equity  to 
have  the  sale  set  aside.  The  case  of  Tayloe 
V.  Tayloe,  108  N.  0.  69,  12  S.  B.  836,  where 
the  trustee  bought  property  at  his  own  sale, 
seems  to  be  directly  in  point  The  court 
there  said  that  the  trustee  had  dealt  with 
the  property  unlawfully  and  sold  it  for  a 
sum  of  money  greatly  less  than  its  value, 
to  appellee's  injury,  and,  having  failed  to 
dispose  of  it  asr  the  law  directed,  he  was 
clearly  liable  for  its  value. 

We  do  not  mean  to  intimate  that  a  mort- 
gagee m&y  not  sometimes  buy  in  property  at 
his  own  sale  to  prevent  a  sacrifice  of  it  by  a 
sale  to  a  third  party  below  its  value,  as 
such  a  course  may  be  necessary  in  order  to 
prevent  a  loss  to  himself  and  the  mortgagor. 
But  he  must  do  ao  in  good  faith,  and  in 
recognition  of  the  mortgagor's  right  to  avoid 
the  sale,  if  he  elects  so  to  da  Instead  of 
pursuing  this  course,  defendant  company  at 
the  very  outset  denied  plaintiff's  right  to  any- 
thing out  and  out,  and  prayed  for  Judgment 
that  they  take  nothing  by  their  action,  but 
be  taxed  with  the  costs.  They  seized  and 
sold  the  mules  unlawfully,  and  after  becom- 
ing responsible,  by  reason  of  the  conversion* 
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for  their  full  value,  which  was  sufficient  to 
pay  the  debt,  they  nevertheless  sold  the  land 
under  the  power  contained  in  the  mortgage, 
bought  it  in  for  themselves,  asserted  their 
right  to  hold  it  free  from  any  interest  or 
claim  of  plaintiff  and  conveyed  it  to  a  third 
party,  and,  as  they  alleged  and  maintained  in 
the  trial  below,  for  value  and  without  notice, 
if  there  was  any  defect  in  its  title,  which 
was  denied.  There  is  nothing  in  the  record, 
by  way  of  prayers  for  instructions,  excep- 
tions to  issues,  instructions  of  the  court,  or 
assignment  of  errors,  that  raises  the  question 
properly  as  to  the  defendant's  nonliability 
for  the  value  of  the  land.  The  issue  as  to 
the  value  of  the  land  was  submitted  without 
objection,  and  it  was  raised  by  the  pleadings, 
as  plaintiffs  by  their  amendment  to  the  com- 
plaint asked  that  the  value  of  the  land  be 
determined,  and  that  they  have  judgment  for 
it,  and  the  inquiry  was  confined  to  this  phase 
of  the  case  without  any  objection.  The  ef- 
fect of  an  amendment  of  a  complaint,  as 
superseding  the  original  pleadings,  was  stat- 
ed at  the  last  term  in  Zagier  v.  Zagier,  83 
S.  E.  913,  and  in  Warren  v.  A.  &  Y.  R.  Co., 
166  N.  C.  591,  72  S.  E.  481.  It  is  sufficient 
to  say,  though,  that  the  case  was  tried  be- 
low on  the  issues  as  to  the  value  of  the  prop- 
erty with  defendant's  full  acquiescence,  and 
we  hear  the  case  here  according  to  the  the- 
ory upon  which  it  was  tried  in  the  court  be- 
low. Allen  V.  Railroad  CJo.,  119  N.  C.  710, 
25  S.  E.  787;  Hendon  v.  Railroad  Co.,  127 
N.  0.  110,  37  S.  E.  155;  Graves  v.  Barrett, 
126  N.  0.  267,  35  S.  E.  539;  State  v.  Mc- 
Whirter,  141  N.  O.  809,  53  S.  E.  734.  The 
whole  theory  of  the  defense  below  is  wholly 
inconsistent  with  the  present  contention  that 
plaintiffs  should  be  required  to  take  the 
land.  It  is  too  late  to  set  up  this  claim,  and 
it  does  not  meet  with  the  favor  of  the  court, 
and  especially  since  defendant  has  compli- 
cated the  matter  by  other  conveyances. 

[7,8]  It  is  suggested,  though,  with  much 
confidence,  that  plaintiff  made  a  binding  and 
irrevocable  election  in  the  original  complaint, 
and  therefore  the  amendment,  which  is  in- 
consistent with  and  repugnant  to  it,  cannot 
be  considered,  but  no  such  objection  was  tak- 
en to  the  pleading  by  motion  to  strike  out, 
demurrer,  or  in  any  other  regular  way,  which 
is  necessary  to  raise  such  a  question,  and, 
too,  defendant  by  not  objecting  confuted  to 
the  amendment  and  agreed  to  the  submis- 
sion of  the  issue  as  to  the  value  of  the  land. 
In  Scott  y.  Turley,  9  Lea  (Tenn.)  631,  where 
a  conclusive  election  or  ratification  was  re- 
lied on  at  first,  and  an  amended  or  supple- 
mental bill  afterwards  filed,  which  was  re- 
pugnant to  it,  and  presented  "the  anomaly 
of  antagonistic  rights  being  prosecuted  in 
the  same  suit,"  the  court  held  (as  the  head- 
note  of  the  case  shows)  that  when  the  plain- 
tiff brought — 

"the  agent  before  the  court,  repudiating  his  act 
and  seeking  to  hold  him  individually  liable  for 
the  debt,  while  insisting  at  the  same  time  upon 


the  relief  sought  in  the  original  bUl,  and  the 
agent  answered  to  the  merits,  without  objecting 
to  the  form  of  suit  or  setting  up  the  defense 
of  ratification  by  reason  of  the  course  pursued, 
the  principal  will  be  entitled  to  relief  under  the 
bill  repudiating  Uie  act  of  the  agent.  The 
amended  and  supplemental  bill  filed  under  such 
circumstances  is,  in  substance,  an  original  bill 
upon  a  different  cause  of  action,  and,  if  the  de- 
fendant, without  objection,  goes  to  trial  on  the 
merits,  must  be  treated  as  sudi." 

That  defendant  has  waived  the  benefit  of 
the  election  by  not  availing  itself  of  it  by 
proper  pleading  is  also  held  in  Davis  v.  Ter- 
ry, 114  N.  0.  29,  18  S.  B.  947 ;'  Hawkins  v. 
Hughes,  87  N.  C.  115.    A  party  cannot  take 
advantage  of  a  defense,  which  he  has  ignored 
or  foregone  during  the  entire  course  of  the 
trial,  including  the  judgment    It  is  too  late, 
after  an  adverse  verdict  and  judgment,  to 
take  a  position  which  is  foreclosed  by  them, 
because  not  presented  at  an  earlier  stage  of 
the  case  in  the  orderly  course  of  pleading. 
The  authorities  clearly  show  that  the  objec- 
tion may  be  waived  by  answering  to  the 
merits  or  taking  issue  thereon.     If  there  is 
one  rule  settled  by  the  courts,  it  is  that  a 
party  will   not   be  permitted  to  have   two 
chances,  one  on  a  favorable  verdict,  and  an- 
other on  some  supposed  defect  or  irregulari- 
ty, or  even  a  defense,  preceding  it    Defend- 
ant could  not  take  a  chance  on  a  low  assess- 
ment of  value  and,  when  disappointed  by 
the  verdict,  fall  back  upon  an  inconsistent 
position.    It  was  also  required  to  elect,  and 
must  abide  by  its  choice,  freely  and  intelli- 
gently made.    Besides,  the  doctrine  of  elec- 
tion does  not  apply.     It  Is  only   enforced 
when  the  facts  are  ascertained  and  known, 
but  here,  by  its  answer,  defendant  raised  an 
issue  as  to  the  validity  of  the  sale,  asserting 
strenuously  that  it  acquired  an  unassailable 
title,  and  that  it  had  conveyed  a  valid  title  to 
the  land  by  its  deed  to  a  purchaser  for  value 
and  without  notice.    How  could  the  plaintiff 
be  made  to  elect,  unless  he  was  required  to 
take  the  risk  of  an  adverse  verdict,  as  to 
the  latter  defense.    If  he  had  chosen  to  take 
the  land,  and  his  choice  was  irrevocable,  the 
jury  might  have  found  that  Felix  Lee  was  a 
purchaser    for    value  ^  and    without    notice. 
which  would  have  deprived  plaintiff  of  the 
land.    The  law  will  not  subject  him  to  this 
quandary  and  eventual  loss  by  the  happen- 
ing of  some  event  which  could  not  be  fore- 
seen.   The  rule  must  operate  fairly  and  eq- 
uitably or  not  at  all.     The  very  authority 
relied  on  to  fasten  the  election  upon  plaintiff 
so  says: 

"If,  in  attempting  and  designing  to  make  an 
election^  one  puts  forth  an  act  or  commences  an 
action  m  ignorance  of  substantial  facts  which 
proffer 'an  alternate  remedy,  and  the  knowledge 
of  which  is  essential  to  an  intelligent  choice  of 
procedure,  his  act  or  action  is  not  binding.  He 
may,  when  informed,  ado|>t  a  different  remedy.** 
Enc.  of  PI.  &  Pr.  p.  366. 

The  plaintiff  made  his  election  as  to  the 
value  when  he  discovered  the  true  situation 
and  the  defense  from  the  answer.  It  may 
also  be  said  that  the  authorities  are  about 
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evenly  divided  In  number  as  to  whether  the 
mere  bringing  of  a  suit  is  to  be  considered  a 
conclusive  election,  the  weight  of  reason  be- 
ing against  it,  when  no  one  is  prejudiced 
by  the  change  in  the  form  of  relief  after- 
wards prayed,  the  doctrine  of  election  being 
founded  on  the  idea  of  an  estoppel.  In  Trim- 
ble V.  Bank,  71  Mo.  App.  467,  It  was  held 
that: 

"An  election  Is  In  the  nature  of  an  eBtoppel, 
and  unless  it  is  shown  by  the  record  of  a  final 
judgment,  or  contains  the  dements  of  an  estop- 
pel in  pais,  owing  to  intervening  rights,  it  will 
not  conclude  the  party  against  whom  it  is  in- 
voked" (citing  Johnson  v.  Railroad,  126  Mo. 
844,  28  S.  W.  870,  26  L.  R.  A,  840,  47  Am.  St. 
Rep.  675,  and  other  cases,  among  tiiem  Winins 
Ferry  Co.  v.  Railway  Co.,  142  U.  S.  396, 12  Sup. 
Ct  188,  35  L.  Ed.  1055 ;  Bolton  Mines  Co.  v. 
Stokes,  82  Md.  50,  83  Aa  491,  31  L.  R.  A.  789). 

See,  also,  H.  B.  L.  R.  ,Co.  ▼.  Corpening,  97 

Ala.  681,  12  South.  295 ;  McCoy  v.  Stockman, 

146  Ind.  668,  46  N.  E.  21;    J.  B.  Com.  Co. 

V.  K.  0.  Cont.  Bank,  116  Mo.  558,  22  S.  W. 

813,  38  Am.   St  Rep.  615;    Spurr  v.  C.  U. 

Assur.  Co.,   40  Minn.  428,   42   N.    W.   207; 

Spurr  V.  Home  Ins.  Co.,  40  Minn.  424,  42  N. 

W.  206;    Norcross  v.  Cambridge,  166  Mass. 

508,  44  N.  E.  615,  33  L.  R  A.  843 ;   Moore  v. 

Sanford,  151  Mass.  285,  24  N.  B.  323,  7  L. 

R.  A.  151 ;  R.  U.  P.  R.  Co.  v.  N.  Y.,  etc.,  R. 

Co.,  95  Va.  386,  28  S.  B.  573 ;   N.  G.  Bank  v. 

Tyndale,  179  Mass.  390,  60  N.  B.  927;    Har- 

gadine,  etc.,  Co.  v.  Warden,  151  Mo.  578,  52 

S.  W.  593;    Matter  of  McLaughlin,  76  App. 

Dlv.  75,  78  N.  Y.   Supp.  798.     In  Kehoe  v. 

Patton,  21  R  I.  223,  42  Ati.  868,  the  court 

said: 

"We  do  not  think,  however,  that  the  mere 
bringing  of  the  suit  in  equity,  it  not  having  pro- 
ceeded to  final  decree,  amounts  to  an  election 
<Jenks  V.  Smith,  14  R  I.  634;  Quidnick  Co.  v. 
Chafee,  13  R  I.  367,  369),  and  therefore  we 
are  of  opinion  that  the  plea  is  not  sufiicient. 
The  defendant's  remedy  is  by  motion  to  require 
the  plaintiff  to  elect  whetiier  he  will  proceed  in 
the  suit  in  equity  or  by  the  present  action." 

Referring  to  an  amendment  Inoonsistent 

with  the  original  bill,  the  court,  in  McDon- 

sald  V.  Williford,  14  6a.  665,  said: 

"In  courts  of  justice,  equity^  and  common  law, 
the  time  will  come,  and  now  is,  when  misplead- 
ing will  never  be  allowed  to  prejudice  any  par- 
ty; but  every  case  will  be  ultimately  tried  upon 
its  real  and  substantial  merits.'' 

The  court  added  that  It  does  not  follow 
ttiat  because  the  original  and  amended  bills 
are  contradictory  the  amendment  wiU  be  re- 
jected, but  amendments  wiU  be  liberally  al- 
lowed 1;o  change  the  natnre  of  the  bill  and 
rectify  mistakes.  Our  present  Code  system 
was  adopted  for  the  very  purpose  here  in- 
dicated, and  is  liberal  in  its  allowance  of 
amendments.  Rev.  §§  507-509.  It  is  said 
to  modify  the  doctrine  of  election  of  rem- 
edies, 7  Enc.  of  PI.  &  Pr.  p.  368,  and  to  re- 
quire the  trial  of  cases  to  proceed  according 
to  right  and  justice,  rejecting  antiquated 
and  refined  technicalities.  In  a  case  similar 
to  the  one  at  bar,  this  court  held  that  the 
proper  course  was  to  amend  and  substitute 
die  last  allegation  for  the  first ;  the  two  rem- 


edies sought  being  Inconsistent.     Milton  y. 
Hogue,  39  N.  C.  416. 

[9]  The  question  asked  the  witness,  as  to 
the  controversy  about  the  title,  was  not  an- 
swered, and  counsel  did  not  Indicate  what 
they  expected  to  prove,  or  that  the  answer 
would  probably  be  favorable  to  them.  It, 
therefore,  comes  within  the  rule,  so  often  an- 
nounced by  this  and  other  courts,  that  un- 
less we  can  know  certainly  what  is  the  na- 
ture- of  the  evidence  proposed  to  be  elicited, 
we  cannot  decide  as  to  its  competency,  and 
especially  as  to  its  relevancy.  State  v.  Leak, 
156  N.  C.  643,  72  S.  E.  567 ;  State  v.  Lane, 
166  N.  C.  333,  81  S.  B.  620,  and  cases  cited 
at  page  337;  In  re  Smith's  Will,  163  N.  C. 
464,  79  S.  B.  977 ;  Dickerson  v.  Dail,  159  N. 
C.  541,  75  S.  B.  803 ;  Lumber  Co.  v.  Childer- 
house,  167  N.  C.  84,  83  S.  B,  22;  A.  L.  W. 
Co.  V,  C.  B.  &  T.  Corporation,  138  Ga.  618,  76 
S.  B.  646;  Wadley  Southern  Railway  Co.  v. 
State,  137  Ga.  497,  73  S.  B.  741 ;  Manning  v. 
Webb,  136  Ga.  881,  72  S.  B.  40J ;  Cutchln  v. 
City  of  Roanoke,  113  Va.  452,  74  S.  B.  403. 
In  Leak's  Case,  supra.  Justice  Allen  says: 

'^he  exceptions  to  the  refusal  to  permit  the 
witness  to  say  whether  or  not  the  defendant  was 
considered  bright,  or  had  the  reputation  of  not 
having  a  8|:rong  mind,  are  without  merit.  There 
is  nothing  to  indicate  what  was  expected  to  be 
proved,  or  what  answer  would  have  been  given 
to  the  questions,  and,  so  far  as  we,  can  see,  the 
witness  would  have  answered  both  questions  In 
the  negative." 

As  far  as  we  can  see  from  the  record,  if 
there  was  any  error,  it  was  harmless.  i!te 
witness,  if  permitted  to  answer  the  question, 
might  have  stated  that  there  was  no  such 
controversy,  or  that  he  knew  nothing  about 
it,  and  it  is  very  probable  that  he  would  have 
so  .answered. 

The  other  exceptions  are  without  any  merit 

No  error. 

BROWN,  J.  (dissenting).  I  agree  with  the 
majority  of  the  court  that  the  defendants  are 
liable  to  the  plaintiff  for  the  value  of  the 
mules,  as  the  power  of  sale  contained  in  the 
mortgage'  is  confined  in  express  terms  to  the 
land,  and  does  not  extend  to  the  mules. 
Therefore,  having  s^zed  and  sold  the  mules 
without  any  power  of  sale,  the  defendants  are 
undoubtedly  liable  to  the  plaintiff  for  their  ac- 
tual value.  But  I  do  not  think  the  defend- 
ants are  liable  for  the  actual  value  of  the 
land.  Under  the  well-settled  principles  of 
law,  the  plaintiff  must  elect  as  to  whether  he 
will  set  aside  the  sale  and  claim  the  land  it- 
self, and  its  rents  and  profits,  or  whether  he 
will  affirm  the  sale  of  the  land  and  demand 
its  actual  value.  The  original  complaint 
plainly  elects  to  recover  the  land  itself,  with 
its  rents  and  profits,  and  demands  Judg- 
ment that  the  sale  be  declared  null  and  void, 
and  that  the  deed  executed  by  the  defendant 
Horse  Bxchange,  under  the  power  of  sale,  be 
set  aside.  It  is  true  that,  after  the  de- 
fendants  had  Joined  issue  by  filing  an  answer 
to  that  complaint,  the  plaintiff  at  October 
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term.  1914,  the  tenn  when  the  case  was  tried, 
filed  by  leave  of  court,  an  amended  complaint 
in  which  they  seek  to  affinn  the  sale  of  the 
land  and  to  recover  its  value.  While  the 
court  may  allow  am^dments  to  pleadings,  the 
amendment  cannot  be  pennitted  to  have  the 
effect  of  reversing  and  revoking  the  election 
alrea^  made  in  December,  1913,  when  the 
original  complaint  was  filed.  It  is  well  set- 
tled that  an  election,  once  made,  with  knowl- 
edge of  the  facts,  between  coexisting  remedial 
rights,  which  are  Inconsistent,  is  Irrevocable 
and  conclusive.  Irrespective  of  intent,  and 
constitutes  an  absolute  bar  to  any  action, 
suit,  or  proceeding,  upon  a  remedial  right, 
Inconsistent  with  that  asserted  by  the  elec- 
tion. 15  Cyc.  262,  citing  an  array  of  cases. 
Speaking  of  the  finality  of  an  election,  it  is 
said  in  the  Encyclopedia  of  Pleading  &  Prac- 
tice, vol.  7,  p.  364 : 

''It  may  therefore  be  stated  as  approximately, 
if  not^  substantially,  true  that,  subject  to  the 
exceptions  hereafter  stated,  the  first  pronounced 
act  of  election  is  final  and  imperative.  It  is 
certainly  the  established  law,  in  every  state  that 
has  spoken  on-  the  subject,  that  the  definite  adop- 
tion of  one  of  two  or  more  inconsistent  remedies, 
by  a  party  cognizant  of  the  material  facts,  is  a 
conclusive  and  irrevocable  bar  to  his  resort  to 
the  alternative  remedy." 

The  exceptions  to  the  rule  are  want  of  ju- 
risdiction, premature  action,  mistaken  rem- 
edy, ignorance  of  material  facts,  none  of 
which  apply  to  the  facts  in  this  case.  When 
the  plaintiff  filed  his  original  complant,  he 
had  full  knowledge  of  the  facts  therein  stat- 
ed, and  more  particularly  of  the  value  of  the 
land,  as  he  was  its  owner  and  had  been  for 
some  time. 

It  does  not  appear  in  this  record  that  the 
defendant  consented  to  the  amendment  by 
which  the  plaintiff  was  permitted  to  revoke 
his  election.  For  these  reasons,  I  am  of  opin- 
ion that  the  court  should  set  aside  the  sale 
and  order  a  resale.  Instead  of  giving  Judg- 
ment against  the  defendant  for  the  value  of 
the  land. 

I  ^ 

(liSS  N.  C.  4€6) 

JORDAN  et  ux,  v.  FAULKNER.     (No.  215.) 

(Supreme  Ck>urt  of  North  Carolina.    March  24, 

1915.) 

Pabtition  ^=s>111—Saijs— Liens  —  Pboceeds. 
As  Revlsal  1905,  |  2512,  declares  that  the 
deed  of  the  commissioner  conveys  to  tbe  pur- 
chaser the  title  which  the  tenants  in  common 
had,  a  sale  of  land  for  partition  does  not  de- 
stroy liens  against  the  interest  of  one  of  the 
tenants  in  common,  and  therefore  the  proceeds 
of  the  sale  of  the  tenants'  interest  cannot  be 
applied  to  payment  of  the  liens. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  §§  401-418;    Dec.  Dig.  «=5>111.] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;  Daniels,  Judge. 

Petition  by  C.  M.  Jordan  and  wife  against 
I.  Frank  Faulkner,  in  which  W.  C.  Fields 
and  others  interpleaded.  From  the  order 
made,  continuing  the  restraining  order  to  the 
hearing,  and  refusing  to  order  the  payment 


to  the  defendant,  Faulkner,  of  certain  money 
in  the  hands  of  a  commissioner,  the  defend- 
ant appealed.    Reversed. 

Certain  interpleaders,  W.  C.  Fields,  John 
G.  Cox,  and  others  named  in  their  interplea, 
asked  that  the  funds  in  the  hands  of  the 
commissioner  be  applied  to  the  payment  of 
certain  Judgments  against  the  defendant 

W.  D.  Pollock,  G.  v.  Cowper,  and  R.  H. 
Lewia,  Jr.,  all  of  Kinston,  for  appellant 
McLean,  Varser  &  McLean,  of  Lomberton, 
and  G,  G.  Moore,  of  Kinston,  for  appelleea 

BROWN,  J.  In  this  proceeding  a  decree 
was  entered,  directing  the  sale  of  certain 
lands  for  partition  among  the  plaintiffs  and 
the  defendant  Before  the  commencemeDt 
of  this  proceeding,  certain  of  the  interplead- 
ers had  obtained  judgments  against  the  de- 
fendant, Faulkner,  which  were  duly  docketed 
in  the  superior  court  of  Lenoir  countj. 

A  decree  of  sale  was  entered,  and  the  oom- 
missioner  appointed  to  sell  the  land.  At  the 
sale  the  two  Mitchells,  interpleaders,  were 
the  purchasers  of  the  land;  the  other  inter- 
pleaders being  the  Judgment  creditors.  The 
sale  was  duly  confirmed  and  the  deed  made 
to  the  purchasers  by  the  commissioners.  The 
purchasers  sold  the  land  to  one  Clyde  Cun- 
ningham for  $7,500,  $1,500  over  their  bid. 

Prior  to  the  institution  of  this  proceeding, 
the  homestead  of  the  defendant,  Faulkner, 
had  been  legally  allotted  to  him  in  lands  oth- 
er than  those  sold  in  this  proceeding.  It 
is  admitted  that  the  defendant  Is  insolvent 
The  interpleaders  asked  that  that  part  of 
the  proceeds  of  the  sale  belonging  to  the  de- 
fendant, Faulkner,  be  applied  to  the  payment 
of  the  said  judgments,  or  as  much  as  may  be 
necessary.  It  ia  admitted  that  the  purchas- 
ers of  the  property  had  full  knowledge  of  the 
docketed  Judgments  before  the  confirmation 
of  the  sale. 

We  are  of  opinion  that  his  honor  erred  in 
continuing  the  restraining -order  and  refus- 
ing to  direct  the  payment  ol(  the  share  of  the 
funds  belonging  to  the  defendant  to  him. 
Under  our  statute  (Revlsal,  |  2512),  the  deed 
of  the  conmiissioner  convey^!  to  the  purchas- 
er "such  title  and  estate  in  the  property  as 
the  tenants  in  common  had." 

The  deed  of  the  commissioner,  by  Tirtoe  of 
the  partition  proceedings,  is  in  law  the  con- 
veyance of  all  the  parties,  and  vesta  In  the 
grantee  the  same  title  and  rights  as  would 
another  conveyance  equally  comprehensive 
in  terms.    30  Cyc.  287(b). 

In  many  states  the  statutes  provide  tliat  a 
partition  sale  frees  the  land  from  all  pre- 
existing liens,  and  deprives  the  Uenholder 
of  all  remedies,  save  that  of  seeking  payment 
out  of  the  proceeds  of  sale.  dO  Cyc  pu  210. 
Such  is  not  the  statute  law  of  this  state; 
and  in  the  absence  of  such  statutes,  require 
ing  this  to  be  done,  it  cannot  be  afllrmed  that 
1  incumbrancers  or  Judgment  creditors  of  an 


^s»For  other  cases  tf«  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Dlgesta  and  IndexM 


N.C.) 


BBTANT  TIMBER  CX>.  ▼.  TILOHMAN  liUMBER  00. 


765 


indiyldual  parcener  are  necessary  parties  to 

the  partition  proceeding. 

It  was  early  held  in  this  state  that: 

"Where  alayes,  on  the  petition  of  the  owners, 
have  been  ordered  to  be  sold  for  a  division,  one 
who  was  no  party  to  the  petition,  but  claimed 
by  a  lien,  under  an  execution  against  one  of 
the  petitioners  before  the  sale,  has  no  right  to 
apply  to  the  court  to  have  the  share  of  audi 

fetitioner  in  the  proceeds  paid  over  to  him." 
n  re  Harding.  25  N.  C.  320;  Harding  v.  Spiv- 
ey.  30  N.  C.  &. 

It  seems  to  be  generally  held,  in  the  ab- 
sence of  such  statutes,  that  lienholders  are 
not  necessary  parties  in  partition  proceed- 
ings, and  have  no  right  to  intervene  after 
final  Judgment  30  Cya  229. 
'    It  is  said  in  24  Cyc  p.  62: 

'The  purchaser  at  a  judicial  sale  takes  the 

Property  subject  to  whatever  liens  and  incum- 
rances  exist  thereon  at  the  time  of  the  attach- 
ing of  the  lien  under  which  the  property  is  sold, 
and  cannot  have  the  proceeds  ox  sale  applied  to 
discharge  such  liens.'  . 

In  Roberts  vi  Hughes,  81  IlL  130,  25  Am. 

Rep.  270,  it  is  held  by  the  Supreme  Ck)urt  of 

Illinois  that: 

"In  the  absence  of  fraud  or  misrepresentation, 
the  purchaser  at  a  judicial  sale"  takes,  subject 
to  prior  judgment  and  incombranoee,  and  ''must 
bear  the  loss,  if  any  ensues." 

In  Vaughn  y.  Clark,  5  Neb.  238,  it  is  held 

that: 

"A  purchaser  at  a  judicial  sale,  under  a  de- 
cree of  foreclosure,  takes  the  property  subject  to 
whatever  liens  may  exist  thereon  at  that  time." 

In  Zeigler  y.  His  Creditors,  49  La.  Ann. 

144,  21   South.  666,  the  Supreme  Court  of 

Louisiana  holds: 

"Where  a  tutor,  holding  an  undivided  interest 
In  real  estate,  purchases  t^e  entire  property  at 
a  judicial  sale  made  in  partition  proceedings,  a 
tutorship  mortgage  affecting  at  the  time  of  the 
sale  the  tutor's  undivided  interest  in  the  prop- 
erty remains  unaffected  by  the  sale." 

We  might  dte  other  authorities,  but  it  is 
unnecessary.  Hie  cause  is  remanded  to  the 
superior  court  of  Lenoir  county,  with  direc- 
tions to  enter  a  decree  that  the  commissioner 
pay  over  to  the  defendant,  Faulkner,  his 
share  of  the  proceeds  of  sale.  The  costs  of 
this  court  will  be  taxed  against  the  inter- 
pleaders. 

Reyersed. 


(168  N.  C.  464) 

BRYANT  TIMBER  CO.  y.  TILOHMAN 
LUMBER  CO.     (No.  219.) 

(Supreme  Court  of  North  Carolina.    March  24, 

1915.) 

1.  Loos  AWD  Logging  ^=»3— Sale  op  Stand- 
ing Timber— Contracts—Evidence. 

A  vendor  of  standing  timber  who  sues  for 
the  price  thereof  may  show  its  deed  purport- 
ing to  convey  the  timber  to  show  its  readiness 
and  willingness  to  perform  its  part  of  the  con- 
tract. 

[Ed.   Note. — For  other  cases,  see  Logs  -and 
Logging,  Cent  Dig.  |§  6-12;   Dec.  Dig.  <d=:>3.] 

2b  Logs  and  Logging  ^=»3— Sale  or  Stand- 
ing Timber— Contracts— Evidence. 

Where  a  vendor  contracting  to  convey  tim- 
ber to  which  he  had  good  title  free  from  incum- 


brances brought  suit  for  the  price  and  claimed 
title  in  part  under  a  proceeding  for  the  sale 
of  land  to  which  a  third  person  was  a  party, 
and  the  third  person  filed  a  petition  wherein 
he  sought  to  set  aside  the  proceeding  on  the 
ground  that  he  had  been  made  a  party  without 
authority,  and  the  purchaser  relied  thereon  as 
evidence  of  a  defect  in  the  vendor's  title,  the 
vendor  could  prove  that  the  third  person  author- 
ized his  joinder  as  a  party  to  the  proceeding, 
and  that  he  was  present  when  the  petition  was 
prepared  and  knew  its  contents. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §{  6^12;    Dec  Dig.  <8s»3.] 

3.  APFBAii  AND   Error  ^s»692  —  Questions 

ReVIBWABLE— EXCHiUSION  OF  E^^DENCE. 

Exceptions  to  the  refusal  to  permit  a  wit- 
ness to  answer  questionB  ar^  not  reviewable 
where  the  record  does  not  indicate  what  the 
answers  would  have  been. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2905-2900 ;  Dec.  Dig.  «=» 
692.] 

4.  Logs  and  Logging  ^3»3— Saix  ov  Stand- 
ing Timber— CoNTBACTEh-EviDENCE. 

In  an  action  by  a  vendor  of  standing  tim- 
ber for  the  price  based  on  the  purchaser's  re- 
.fusal  to  accept  a  deed  conveying  the  timber, 
evidence  of  a  depreciation  In  the  value  of  the 
timber  by  fire  was  inadmissible  in  the  absence 
of  evidence  that  the  depreciation  occnned  be- 
fore the  vendor  tendered  its  deed, 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  IS  ^12;    Deci  Dig.  «s»a] 

Appeal  from  Superior  Court,  Sampson 
County;  Daniels,  Jndge. 

Action  by  the  Bryant  Timber  Company 
against  the  Tilghman  Lumber  Company. 
From  judgment  for  plaintiff,  defendant  ap- 
peals.   AfiSrmed. 

This  is  an  action  to  recover  the  purchase 
price  of  certain  timber  on  a  tract  of  land 
known  as  the  Wilson  tract 

On  and  prior  to  the  14th  day  of  June,  1907, 
the  plaintiff  was  the  owner  of  certain  timber, 
timber  rights,  and  easements  in  Sampson 
county,  and  on  said  date  entered  into  a  con- 
tract with  the  defendant  to  sell  certain  of 
said  timber  upon  the  terms  and  conditions  as 
set  out  in  a  contract  at  that  time  entered 
into  between  plaintiff  and  defendant  The 
defendant,  complying  with  said  contract  and 
agreement,  took  deeds  for  all  the  timber  de- 
scribed, upon  the  terms  and  conditions  there- 
in contained,  and  paid  for  same,  with  the  ex- 
ception of  the  one  tract  which  is  in  dispute. 
This  particular  tract  the  defendant  claims 
it  was  not  compelled  to  take  on  account  of 
the  fact  that  the  said  contract  does  not  re- 
quire it  to  take  any  of  the  said  timber  to 
which  the  plaintiff  has  not  a  good  title,  or 
any  of  said  timber  to  which  the  plaintiff  does 
not  have  a  title  which  "is  good  and  sufi9cient 
and  free  from  all  incumbrances,"  and  a  title 
which  is  "absolutely  free  from  all  conditions 
and  incumbrances.**  The  defendant  also  con- 
tends that  they  were  not  required  to  take 
said  timber  until  the  plaintiff  had  tendered 
them  such  title  as  above  referred  to,  and  that 
they  should  then  have  a  period  of  ten  days 
within  which  to  investigate  such  title. 
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The  Jury  returned  the  following  verdict: 

(1)  Did  the  plaintiflP,  the  Bryant  Timber  Com- 
pany, tender  to  defendant,  Tilghman  Lumber 
Company,  a  good  and  sufficient  deed  for  the 
timber  rights  and  easements  as  set  forth  in  the 
complaint;  and,  if  so,  when?  Answer:  Tes; 
November  5,  1909. 

(2)  Did  defendant,  Tilghman  Lumber  Compa- 
ny, wrongfully  refuse  to  accept  said  deed?  An- 
swer :    Yes. 

(3)  What  was  the  price  agreed  to  be  paid 
for  said  timber  rights  and  easements?  An- 
swer :   $7,500. 

(4)  What  amount  is  plaintiff  entitled  to  re- 
cover of  defendant  for  said  timber?  Answer: 
$7,000,  with  interest  from  November  15,  1909. 

His  honor  charged  the  jury :  That  if  the 
Jury  shall  believe  all  the  evidence  In  the  case 
they  should  answer  the  first  issue,  "Yes; 
November  15,  1909,"  and  the  second  issue 
''Yes,"  and  the  third  issue,  "Seven  thousand 
five  hundred  ($7,500)  dollars,  with  inter- 
est from  November  15,  1909." 

The  defendant  excepted. 

Fowler,  Crumpler  &  Gavin,  of  Clinton,  for 
appellant  C.  M.  Faircloth,  of  Clinton,  and 
H.  L.  Stevens,  of  Warsaw,  for  appellee. 

ALLBN,  J.  It  was  conceded  upon  the 
argument,  and  properly  so,  that  the  instruc- 
tions to  the  jury  are  correct  If  there  is  no 
error  in  the  admission  of  evidence,  and,  upon 
a  careful  consideration  of  the  record,  we  find 
none. 

[1]  It  is  true,  as  contended  by  the  defend- 
ant, that  a  deed  only  takes  effect  from  de- 
livery, but  it  was  competent  for  the  plaintiff 
to  introduce  in  evidence  its  deed  purporting 
to  convey  the  timber  in  controversy  to  the  de- 
fendant for  the  purpose  of  showing  that  it 
was  ready  and  willing  to  perform  its  part 
of  the  contract 

[2]  The  plaintiff  claimed  title  in  part  un- 
der a  proceeding  for  the  sale  of  lands  to 
which  Jesse  F.  Wilson  was  a  party,  and  on 
the  morning  of  the  trial  of  this  action  Jesse 
F.  Wilson  filed  in  the  clerk's  office  a  peti- 
tion which  was  not  served,  seeking  to  set 
aside  the  proceeding  upon  the  ground  that 
he  had  been  made  a  party  thereto  without 
authority,  and  this  was  relied  on  by  the  de- 
fendant as  evidence  of  a  defect  in  the  ti- 
tle of  the  plaintiff. 

It  then  became  competent  for  the  plaintiff 
to  introduce  Messrs.  Grady  &  Faison,  and  to 
prove  by  them  that  Jesse  F.  Wilson  author- 
ized his  joinder  as  a  party  to  the  proceeding; 
that  he  was  present  when  the  petition  was 
prepared  and  knew  its  contents. 

[3,  4]  The  exceptions  of  the  defendant  to 
the  refusal  of  the  court  to  permit  a  witness  to 
answer  certain  questions  as  to  damage  to  the 
timber  by  fire  and  otherwise  since  the  execu- 
tion of  the  contract  are  without  merit  In 
the  first  place,  there  is  nothing  in  the  rec- 
ord to  indicate  what  would  have  been  the  an- 
swers to  the  questions  (Lumber  Co.  v.  Child- 
erhose,  88  S.  B.  22),  and,  again,  it  does  not 
appear  that,  if  there  was  a  depreciation  In 


value,  it  occurred  prior  to  the  time  the  plain- 
tiff tendered  its  deed  to  the  defendant 

There  was  ample  evidence  to  support  the 
findings  of  the  jury,  and  the  motion  for 
judgment  of  nonsuit  was  properly  denied. 

No  error. 


(168  N.  C.  435) 

ALLBN  V.  Mcpherson.  (No.  259.) 

(Supreme  Court  of  North  Carolina.    March  24, 

1915.) 

1.  Appeal  ano  Bbbob  ^=»842— Motioh  to 
Set  Aside  Judombnt— Fin diiv as— Conclu- 
siveness. 

The  trial  judge's  findings  of  fact  on  a  mo- 
tion to  set  aside  a  default  judgment  for  ex- 
cusable neglect  are  conclusive  on  appeal  whea 
sustained  by  any  evidence,  but  his  findings 
whether,  as  a  matter  of  law,  there  was  ezcns- 
able  neglect,  are  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  8816-^30;  Dec  Dig.  ^=» 
842.] 

2.  Appeal  and  Bbbob  ^3»957— Discbetion- 

ABY    RULINa— RSYUBAL   TO    SET  ABIDE   DE- 
FAULT Judgment. 

Though  the  trial  judge  finds  on  a  motion, 
under  Revisal  1905,  |  518,  to  set  aside  a  de- 
fault judgment  for  excusable  neglect,  that  the 
neglect  was  excusable,  his  refusal  to  grant  the 
motion  is  not  reviewable  except  for  gross  abuse 
of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  §  3823;    Dec  Dig.  <d=»957.] 

8.  Judgment  4s>14d  —  Defaxtlt  —  Gboundb 
FOB  Setting  Aside— Exousablb  Nbolecf- 
Negliqence  of  Counsel. 
Negligence  of  counsel  is  not  excusable  neg- 
lect such  as  will  authorize  the  setting  aside  of 
a  default  judgment,   where  the  client  himself 
has  been  negligent 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  fi  269,  270,  272-291;  Dec  Dig.  «=» 
143.] 

4.  Judgment  ^=»145  —  Default  —  Bight  to 
Set  Aside— Meritorious  Defense. 

A  finding  that  defendant  has  a  meritorious 
available  defense  is  essential  to  the  right  to 
set  aside  a  default  judgment  for  excnsal^  neg- 
lect. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {|  271,  292-295 ;   Dec.  Dig.  4©=»145.] 

5.  Judgment  ^=>ie3— Default— Motion  to 
Set  Aside— Mebitobious  Defense— B'in^d- 
ing — constbuction. 

A  finding  by  the  judge  on  a  motion  to  set 
aside  a  default  judgment  for  excusable  neglect 
that  "defendant  denies  the  obligations  set  out 
in  the  complaint"  is  not  a  finding  that  he  has 
a  meritorious  defense. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  |  323;    Dec  Dig.  ^=»163.] 

0.  Judgment  ^s»134— Default— Bffgct. 

A  judgment  by  default  and  inquiry  estab- 
lishes merely  that  plaintiff  has  a  cause  of  ac- 
tion, and  is  practically  only  a  judgment  for 
costs;  the  burden  of  proving  his  case  still  rest- 
ing on  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  S  244 ;   Dec  Dig.  e=»134.] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;   Cooke,  Judge. 

Action  by  Frank  Allen  against  A«  P.  Mc- 
Pherson.  From  refusal  to  set  aside  a  de- 
fault judgment  defendant  appeals.    Affirmed. 
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Charles  Ross,  of  Lillington,  and  Douglass 
&  Douglass,  of  Raleigh,  for  appellant  Ar- 
mistead  Jones  &  Son  and  W.  C  Harris,  all 
of  Raleigh,  for  appellee. 

CLARK,  G.  J.    This  was  a  motion  to  set 
aside  the  Judgment  on  the  ground  of  excusa- 
ble neglect.    The  summons  was  issued  Jan- 
uary 25,  1913.     Time  to  file  oomplaint  was 
extended,   and   it  was  filed  at  April  term, 
1913.    The  defendant  was  allowed  till  next 
term  to  file  answer,  but  he  did  not  then  file 
answer,  and  at  the  fifth  term,  after  filing 
the  complaint,  the  plaintiff  moved  for  and 
obtained  Judgment  by  default  and  Inquiry. 
The  defendant  had  employed  a  lawyer  living 
at  Ldllington,  in  Harnett  county  (where  the 
defendant  himself  lived),  and  did  not  employ 
any  resident  or  local  counsel  in  Wake,  where 
the  cause  was  pending,   to  represent  him. 
The  motion  to  set  aside  the  judgment  was 
not  made  till  November  term,  1913,  of  Wake. 
[1,2]  On   a  motion  to  set  aside  a  judg- 
ment for  excusable  neglect,  the  finding  of 
facts  by  the  judge  is  conclusive  and  irre- 
vlewable,  and  we  cannot  look  into  the  affida- 
vits to  contradict  his  findings,  except  on  al- 
legation that  there  is  no  evidence  to  sustain 
the  finding,  which  is  not  the  case  here.    On 
the  findings  of  fact,  whether,  as  a  matter  of 
law,  there  was  or  was  not  excusable  neglect. 
Is  reviewable  on  appeal.    If  the  judge  finds 
correctly  that  the  neglect  was  not  excusable, 
that  concludes  the  matter.    If,  however,  he 
finds  that  the  neglect  was  excusable,  wheth- 
er in  such  case  he  shall  set  aside  the  judg- 
ment is  a  matter  in  his  discretion,  and  not 
reviewable,  except  in  a  case  of  gross  abuse. 
This  section  (Revisal,  |  513)  was  analyzed 
and  fully  discussed  in  Norton  v.  McLaurtn, 
125  N.  G.  185,  34  S.  EL  209.    See,  also,  cita- 
tions to  that  case  in  the  Anno.  Ed. 

[3]  In    Norton    v.   McLaurin,    supra,    the 
court  held: 

(1)  The  negligence  of  counsel  will  not  ex- 
cuse, if  the  client  himself  has  been  neglect- 
fol;    (2)  before  granting  an  application  to 
set  aside  a  judgment,  the  court  must  find,  as 
a  material  fact,  that  the  defendant  has  a 
meritorious  defense.    In  this  case  the  facts 
sliow  that  the  client  himself  was  neglectful. 
A  client  cannot  place  his  case  in  the  hands 
of  his  counsel  and  pay  no  further  attention 
to  it.     "It  is  not  enough  that  piarties  to  a 
suit  should  engage  counsel  and  leave  it  en- 
tirely in  his  charge.    They  should,  in  addi- 
tion to  this,  give  it  that  amount. of  attention 
^which  a  man  of  ordinary  prudence  usually 
gives  to  his  most  important  business."    Rob- 
erts V.  AUman,  106  N.  G.  391,  11  S.  B.  424; 
Pepper  v.   Glegg,    132  N.  G.  315,  43   8.  E. 
906.     See,  also,  numerous  cases  cited  in  that 
opinion,  and  the  citations  thereto  in  the  An- 
no. Ed.    In  Pepper  v.  Glegg,  supra,  we  said: 
"Wlien  a  man  has  a  case  in  court  the  best 
thing  he  can  do  is  to  attend  to  it*'    This 


has  been  quoted  with  approval  in  McGlintock 
V.  Insurance  Go.,  149  N.  G.  36,  62  S.  E.  775, 
and  in  Lunsford  v.  Alexander,  162  N.  G. 
530,  78  S.  E.  275. 

In  State  v.  Downs,  116  N.  G.  1064,  21  S. 
E.  689,  quoted  and  approved  in  State  v.  Mc- 
Lean, 121  N.  G.  601,  28  S.  K.  140,  42  U  R.  A. 
721,  and  Barber  v.  Justice,  138  N.  G.  21,  50 
S.  E.  445,  we  said  that  the  ignorance  of  law 
by  counsel  would  not  be  an  excuse  for  a 
client,  for,  if  it  were,  "the  more  ignorant 
counsel  could  manage  to  be  the  more  he 
might  be  in  demand."  For  the  same  reason, 
if  the  negligence  of  counsel  were  an  excuse, 
when  the  client  himself  pays  no  attention  to 
the  case,  then  "the  more  negligent  counsel 
could  manage  to  be,  the  more  valuable  he 
would  become." 

In  Manning  v.  Railroad,  122  N.  G.  828,  28 
S.  E.  963,  we  discussed  the  duty  of  clients 
to  look  after  their  lawsuits,  and  not  sur- 
render the  matter  entirely  to  the  hands  of 
their  counsel,  and  deprecated  the  system  of 
employing  counsel  nonresident  in  the  county 
where  the  action  is  pending,  or  not  regularly 
attending  that  court,  and  said:  "Our  laws 
do  not  recognize  this  leisurely,  kid-glove,  and 
dilettante  manner  of  attending  to  legal  pro- 
ceedings at  long  range.'*  To  same  effect  Os- 
born  V.  Leach,  133  N.  a  430,  45  S.  E.  783; 
Bank  v.  Palmer,  153  N.  G.  .603,  69  S.  B.  507. 

[4,  S]  It  is  also  essential  for  the  Judge  to 
find  that  the  defendant  has  a  meritorious  de- 
fense which  could  be  set  up  if  the  judgment 
is  set  aside.  Stockton  v.  Mining  Go.,  144  N. 
G.  599,  57  S.  E.  835,  and  cases  there  dted ; 
Minton  v.  Hughes,  158  N.  G.  587,  73  S.  E.  810. 
The  additional  finding  that:  '*The  defendant 
denies  the  obligation  set  out  in  the  complaint 
is  not  the  finding  that  he  has  a  merltorioui 
defense." 

[6]  In  this  case  it  so  happens,  fortunately 
for  defendant,  that  the  Judgment  is  only  by 
default  and  Inquiry,  and  the  burden  Is  still 
upon  the  plaintiff  to  prove  his  case,  as  such 
Judgment  is  practically  only  a  Judgment  for 
costs.  It  establishes  merely  that  the  plain- 
tiff has  a  cause  of  action.  Stockton  v.  Min- 
ing Go.,  144  N.  G.  595,  57  S.  E.  335;  Osbom 
V.  Leach,  133  N.  G.  427,  45  S.  E.  783. 

The  refusal  of  the  motion  to  set  aside  the 
judgment  is  affirmed. 

ALLEN,  J.,  did  not  sit 


====         a»  N.  c.  m> 

STATE  V.  JOHNSON.    (No.  202.) 

(Supreme  Gourt  of  North  Garolina.    March  24, 

1915.) 

1.  Gkiminal  Law  ^=»982  —  Judomkn't— Sus- 
pension—Termination— Sentence. 

Where  a  prayer  for  judgment  was  suspend- 
ed on  condition  of  the  good  behavior  ot  ac- 
cused, and  accused  was  guilty  of  another  of- 
fense, judgment  could  be  rendered  and  accused 
sentenced. 

[Ed.    Note. — For    other    cases,    see    (Mminal 
Law,  Gent  Dig.  §§  2500,  2501;   Dec.  Dig. 

982.] 
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2.  GBDiiNAL  Law  ^=»1023— Suspended  Sen- 
tence —  Tbbmination— Findings— Review. 
A  finding  that  accused  has  been  guilty  of 
misconduct,  so  that  sentence  may  be  imposed 
under  judgment  of  conviction,  suspended  dur- 
ing good  behavior,  is  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  §{  2583-2598;  Dec  Dig.  ^=» 
1023.] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty ;  Daniels,  Judge. 

Battle  Johnson  was  convicted  of  crime, 
and,  from  a  judgment  imposing  a  sentence, 
she  appeals.    Affirmed. 

Langston,  Allen  &  Taylor,  of  Goldsboro,  1?. 
CL  Wooten,  of  Kinston,  and  Murray  Allen, 
of  Raleigh,  for  appellant  Tbe  Attorney  Gen- 
eral, for  the  State. 

BROWN,  J.  The  defendant,  at  the  Janu- 
ary term,  1913,  had  pleaded  guilty  to  three 
bills  of  indictment  charging  her  with  retail- 
ing, and  prayer  for  judgment  was  continued 
on  condition  of  good  behavior,  and  st)  ordered 
to  be  further  continued  from  term  to  term  for 
tiEiree  years. 

[1, 2]  The  defendant  appeared  for  the  pur- 
pose of  showing  her  good  behavior  from  term 
unto  term  until  the  August  term,  1914.  At 
that  term  it  was  made  to  appear  that  the  de- 
fendant had  been  engaged  in  maintaining  a 
bawdyhouse  in  the  town  of  Kinston  since  the 
previous  term  of ^  six  month&  This  exception 
is  disposed  of  by  the  decision  of  the  court  in 
the  case  of  State  v.  Tripp,  83  S.  E.  630,  at 
the  last  term.  The  condition  of  continuing 
the  prayer  for  judgment  was  ''upon  condition 
of  good  behavior."  This  does  not  mean  that 
she  must  not  have  been  guilty  of  the  same 
kind  of  misconduct  as  that  of  which  she  had 
been  convicted,  but  that,  as  was  said  in  the 
case  of  State  v.  Everitt,  164  N.  C.  407,  79  S. 
BX  277.  47  L.  R.  A.  (N.  S.)  848: 

"When  the  indgment  was  suspended,  defend- 
ant assumed  the  obligation  of  showing  *  *  * 
^e  court  from  time  to  time,  that  he  had  de- 
meaned himself  as  a  good  citizen  and  was 
worthy  of  judicial  clemency." 

The  finding  of  the  court  is  not  reviewable. 
State  V.  Bailey,  162  N.  C.  683,  77  S.  E.  701 ; 
State  V.  Register,  133  N.  C.  747.  46  S.  B.  21 ; 
State  V.  Wilcox,  132  N.  C.  1120,  44  S.  E.  625 ; 
State  V.  Kinsauls,  126  N.  C.  1095,  36  S.  E.  31; 
State  V.  Carter,  126  N.  C.  1011,  35  S.  EL  591. 

Affirmed. 


(169  N.  C.  806) 

STATE  V.  WADE  et  al.     (No.  203.) 

(Supreme  Court  of  North  Carolina.    March  17, 

1915.) 

1.  Adultery  ^=s9ll  —  Psosbctttion  —  Evi- 
dence. 

Evidence  that  defendant  was  a  married 
man,  and  had  separated  from  his  wife  and  fail' 
ed  to  support  her  and  their  children,  was  ad- 
missible as  tending  to  show  his  immoral  and 
illicit  relations  with  his  codefendant  with 
whom  he  lived,  and  that  they  were  not  married. 

[Ed.    Note.— For   other   cases,    see   Adultery, 
Cent.  Dig.  §f}  20,  23 ;   Dec.  Dig.  <&=>11.] 


2.  Criminal  Law  €=>374— Evidence— Previ- 
ous Sexual  Intercourse. 

The  fact  of  previous  sexual  interconrse 
was  merely  explanatory  of  acts  and  conduct 
during  the  two  years  within  which  the  jar} 
must  find  that  the  crime  was  committed. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent.  Dig.  i  835;    Dec.  Dig.  ^=>374.] 

3.  CitnaNAL  Law  ^=s»82&— Trial— Requests 
FOR  Instructions. 

Defendant  claiming  an  omission  in  the 
charge  was  bound  to  call  the  attention  of  the 
court  thereto  by  a  request  for  more  specific  in- 
structions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2005;    Dec.  Dig.  ^=»825.] 

4.  Criminal  Law  ^=»1069— Trial  ^Objec- 
tion TO  Charge. 

An  exception  against  the  general  structure 
of  the  charge  cannot  be  entertained,  as  the 
particular  error  must  be  pointed  oat. 

[^d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  (  2671 ;  Dec.  Dig.  e=s>105e.l 

Appeal  from  Superior  Court,  Lenoir  Goon- 
ty;   Daniels,  Judge. 

E2.  W.  Wade  and  another  were  convicted  of 
fornication  and  adultery,  and  def^idant 
Wade  appeals.    No  error. 

Rouse  &  Land,  of  Kinston,  for  appeUant 
Attorney  General  Bickett,  for  tbe  State. 

WALKER,  J.  The  defendants,  B.  W.  Wade 
and  Pearlie  Wade,  were  indicted  for  forni- 
cation and  adultery,  and  from  the  Judgment 
upon  a  yerdict  of  guilty  as  to  the  male  de- 
fendant, he  appealed  to  this  court 

[1]  There  were  circumstances  from  which 
the  Jury  might  have  inferred  his  ^ilt,  and 
evidence  of  this  kind  is  sufficient  to  support 
a  conviction.  State  v.  Poteet,  30  N.  C  23; 
State  V.  Eliason,  91  N.  C.  564 ;  State  ▼.  Rine- 
hart,  106  N.  C.  787,  11  &  B.  612.  The  judge 
permitted  the  state  to  prove  that  defendant 
had  separated  from  his  wife  and  f&iled  to 
support  her  and  her  children,  who  were  be- 
gotten by  him,  for  10  or  12  years,  and  in 
the  charge  he  stated  that  the  prosecution  re- 
lied upon  that  circumstance  as  one  to  be  con- 
sidered by  the  jury  in  passing  upon  the  de- 
fendant's guilt,  but  this  was  not  Irrelevant, 
as  urged  by  the  defendant,  and  was  not  In- 
troduced by  the  state  for  the  purpose  of  coor 
tending  that,  because  guilty  of  the  offense 
of  abandoning  his  family,  hQ  was  also  guilty 
of  this  offense.  It  was  a  circumstance  lead- 
ing up  to  his  immoral  and  illicit  relations 
with  his  codefendant,  and  the  first  link  In 
the  chain  of  evidence  pointing  to  his  guilt. 
If  he  had  been  a  faithful  and  dutiful  husband 
and  father,  instead  of  deserting  his  home 
and  seeking  another  where  his.  paramour 
lived  with  him,  this  charge  would  never 
have  been  made  against  him.    The  case  states* 

''That  the  defendant  is  a  married  man;  that 
he  has  a  wife  and  children  living  upon  an  ad- 
joining plantation;  that  the  other  defendant  is 
a  single  woman  j  that  for  10  or  12  years  she 
has  been  living  in  his  house  or  upon  the  land 
rented  by  him:  that  he  does  not  support  his 
family— his  wire  and  children:  he  leaves  that 
to   his   father-in-law;     that   they   [defendants] 


^=:>For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Ind 
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b<7e  been  seen  about  his  place  togetiier;  that 
she  is  seen  cooking  and  washing  at  a  place 
rented  by  him ;  that  they  eat  at  the  same  table ; 
that  they  work  in  the  fields  together;  that  dur- 
ing the  time  that  she  has  lived  upon  his  prem- 
ises she  has  given  birth  to  five  illegitimate  chil- 
dren; that  these  children  have  been  seen  crawl- 
ing to  hitf  lap  and  calling  him  'papa.' " 

It  was  competent,  of  course,  to  show  that 
the  defendant  was  a  married  man,  and  Lad 
not  been  divorced,  but  had  merely  separated 
from  his  wife,  as  it  tended  to  prove  an  al- 
legation of  the  indictment  that  the  two  de- 
fendants were  not  married  to  each  other,  as 
they  could  not  be  under  such  clrcumstancea 
State  V.  Manly,  95  N.  C.  661;  If  a  married 
man  with  children  abandons  his  family  and 
coiLsurts  with  a  loose  woman,  whose  lewd 
character  Is  shown  by  her  having  bad  five 
children  by  him,  all  of  whom  he  recognizes 
as  his  own  oflfspring  and  fondles  with  af- 
fection, and  by  whom,  from  time  to  time,  he 
is  called  **father,"  and  he  continues  to  live 
under  the  same  roof  with  their  mother,  in 
close  proximity,  working  and  eating  with 
her,  spending  his  money  on  her,  and  not  on 
the  support  of  his  wife  and  leigltimate  off- 
spring. It  Is  not  a  strained  deduction  from 
these  facts  that  he  has  continued  her  In  his 
service  as  his  mistress.  State  v.  Chancy, 
HO  N.  a  607,  14  S.  B.  780. 

Underbill,  in  his  work  on  Grimlnal  Bvl- 

dence  (section  881),  says: 

"Direct  evidence  of  the  act  of  sexual  inters 
course  can  seldom  be  obtained.  Hence  evidence 
of  all  the  circumstances  of  the  parties,  their 
relations  to  one  another,  their  domestic  and  so- 
cial surroundings,  their  acquaintance,  conduct, 
and  familiarity,  the  facts  that  they  went  out  to- 
gether and  visited  each  other,  and  often  ex- 
pressed a  desire  to  be  together,  are  relevant. 
Improper  familiarities  and  adulterous  acts  be- 
tween the  same  parties  prior  or  subsequent  to 
the  act  diarged,  but  not  too  remote,  or,  if  re- 
mote, connected  with  it  so  as  to  form  a  part 
of  a  continuous  course  of  conduct^  may  be  shown 
for  the  purpose  of  bringing  out  the  relations 
and  adnlteioas  disposition  of  the  defeadant." 

The  Supreme  Oourt  of  Michigan,  in  Peo- 
ple V.  Jenness,  5  Mich,  806,  at  page  322,  says 
that: 

In  the  case  of  an  indictment  for  this  offense, 
"previous  familiarities,  and  the  general  or 
habitual  submission  of  the  female  to  his  [the 
defendant's]  sexual  embraces,  must,  in  the 
nature  of  thingb,  tend  to  render  it  more  probable 
that  like  intercourse  took  place  on  tne  occa- 
sion charged.  •  *  •  Such  is  the  force  and 
ungovernable  nature  of  this  passion,  and  so 
likely  is  its  indulgence  to  be  continued  between 
the  same  parties,  when  once  yielded  to,  that 
rh«  constitution  of  the  human  mind  must  be 
entirely  changed  before  any  man's  judgment 
can  resist  the  force  of  such  an  inference  to  be 
drawn   from  previous   acts  of  intercourse.*' 

[2]  These  extracts,  and  the  many  cases  cit- 
ed In  the  notes  to  section  381  of  Underbill 
on  Criminal  Evidence,  show  what  great 
stress  some  of  the  courts  have  laid  upon  the 
fact  of  previous  sexual  intercourse  as  an 
important  probative  one,  but  this  court  has 
field  that  such  evidence  Is  merely  expUnatory 
of  acts  and  conduct  within  the  two  years, 
thougli  the  Jury  must  find  that  the  crime 


was  committed  within  that  period  (State  v. 
Guest,  100  N.  0.  410,  6  S.  E.  253),  and  it  was 
so  treated  by  the  presiding  judge. 

Defendant  complains  that  the  charge  did 
not  state  his  contentions  fully  and  impar- 
tially, but  laid  more  stress  on  those  of  the 
state.  We  have  read  the  charge  most  care- 
fully, and  have  been  unable  to  discover  ibis 
fault  It  appears  to  us  to  have  been  fair 
and  Just,  clear  and  comprehensive,  and  ar- 
rayed the  facts,  which  the  evidence  tended 
to  prove,  with'  perfect  discrimination  and 
proper  application  to  the  different  phases 
of  the  case,  giving  to  each  side  equal  consid- 
eration. 

[3]  But  If  there  had  heen  any  such  omis- 
sion, as  is  alleged  by  the  defendant.  It  was 
his  duty  to  call  the  attrition  of  the  court 
to  it,  by  a  request  for  more  spedfic  Instruc- 
tions, so  that  the  Judge  could  state  his  con- 
tentions more  definitely  and  accurately.  Jef* 
fress  V.  Railroad  Co.,  158  N.  G.  215,  73  S.  E 
1013;  State  v.  Gox,  163  N.  a  638,  60  &  E 
410 ;  State  v.  BladEwell,  162  N.  O.  672,  78  ft 
B.  316. 

[4]  The  exceptions  directed  against  the  gen- 
eral structure  of  the  charge  cannot  be  en- 
tertained, as  the  particular  error  must  be 
pointed  out  A  "broadside*'  attack  upon  the 
charge  Is  not  permissible.  State  v.  John- 
son, 161  N.  G.  264,  76  8.  E.  670;  State  v. 
Cameron,  166  N.  C.  370,  81  S.  E.  748.  The 
judge  sufficiently  Instructed  the  Jury  that  the 
illicit  association  of  defendants  more  than 
two  years  before  this  prosecution  was  com- 
menced could  only  be  considered  as  explana- 
tory of  what  occurred  since,  and  In  this  re- 
spect complied  wlfh  the  rule  of  this  oourt 
164  N.  0.  548,  81  S.  B.  xl  The  eyldence  was 
sufficient  to  convict  State  v.  Chancy,  110  N. 
G.  507,  14  S.  E.  780;  State  t.  Rinehart,  su- 
pra. 

We  have  considered  the  positions  taken  by 
the  defendant's  counsel  in  their  well-prepar- 
ed brief,  but  have  concluded  that  the  trial 
was  conducted,  in  all  respects,  according  to 
law. 

No  error. 

■■*■■■  (168  N.  a  477) 

NBVINS  T.  HUGHES.     (No.  256.) 

(Supreme  Court  of  North  Carolina.    March  24. 

1016.) 

1.  Brokers  ^=»88— Actioii  fob  Commissioit 

— Statkmknt  of  COXVTBimON— BVinSNOB  TO 
SUPPOBT. 

In  a  broker's  action  against  another  broker 
for  a  commission,  the  court's  statement  that 
plaintiff  contended  that  defendant  had  two 
tracts  of  timber  for  sale  and  offered  to  divide 
his  commission  with  plaintiff,  and  that  he  com- 
plied with  such  agreement,  and  was  entitled  to 
one-half  of  the  commission,  had  support  in  the 
evidence. 

fEd.  Note.— *For  other  cases,  see  Brokers, 
Cent  Dig.  {{  121,  12a-130 ;  Dec.  Dig.  <8=»8&] 

2.  Appeal  and   Error   ^=»21&— Objxotions 

AT  TRIAIt-INSTRUOTIONS. 

Where  defendant  thought  that  the  courtfs 
contention  was  erroneous  or  calculated  to  mls- 
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lead  the  }tii7.  lie  shonld  have  called  the  court^^ 
attention  to  it  at  the  time,  to  that  it  could  be 
corrected  to  conform  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  130^-1314;  Dec  Dig.  <8=> 
215.] 

8.  Bbokerb  «=»88— Action  fob  Commissiow— 

Insteuction — Evidence. 
In  a  broker's  action  against  another  brok- 
er for  a  commission,  evidence  held  to  warrant  a 
submission  of  the  plaintifirs  case  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Gent  Dig.  ||  121,  123-130;   Dec.  Dig.  <$=s>S8w] 

^peal  from.  Superior  Court,  Wake  Coun- 
ty; Whedbee,  Judge. 

Action  by  W.  L.  Nevins  against  A.  C 
Hughes.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    No  error. 

This  is  an  action  for  the  reoovery  of  $750, 
plaintiff's  part  of  the  commissions  for  sell* 
Ing  certain  ''timber  and  timber  rights"  belong* 
ing  to  the  Deep  River  Lumber  Corporation. 
Plaintiff  alleged  that  the  defendant,  virho  is 
a  real  estate  broker,  had  been  appointed  to 
make  the  sale,  and  stated  that  his  commis- 
sions virould  be  5  per  cent  on  the  purchase 
price,  which  had  been  fixed  at  $30,000,  and 
that  he  vrould  pay  to  plaintiff  one-half  of  the 
coDunissions  if  he  would  make  the  sale ;  that 
the  sale  was  made  accordingly  by  him  at  the 
stipulated  price;  and  that  the  contract  on 
his  part  was  fully  ];)erformed,  whereby  he  be- 
came entitled  to  his  part  of  the  commissions, 
or  $750.  Defendant  denied  all  of  this,  and, 
on  the  contrary,  alleged  that,  if  he  offered 
one-half  of  5  per  cent,  he  made  a  mistake  as 
to  the  amount  of  the  commissions  he  was  to 
receive ;  that  there  was  an  original  contract, 
the  terms  of  which  were  Altered  afterwards, 
and  that,  when  the  contract  was  thus  amend- 
ed, it  was  understood  and  agreed  between  all 
the  parties,  the  timber  company,  plaintiff, 
and  defendant,  that  no  commissions  would  be 
paid  for  the  sale,  either  to  the  defendant  or 
by  him  to  the  plaintiff,  and  that  this  was 
fully  understood  and  assented  to  by  all  the 
parties.  There  was  evidence  to  sustain  the 
contentions  of  the  respective  parties.  The 
jury  rendered  a  verdict  for  the  plaintiff  for 
$750,  and  from  the  Judgment  thereon  defend- 
ant appealed. 

P.  J.  Olive,  of  Apex,  and  H.  jB.  Norrla,  of 
Raleigh,  for  appellant  Cox  ft  Cox,  for  ap- 
pellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  only  question  in  the  case,  as 
we  view  It,  is  one  of  fact  There  are  two 
exceptions,  both  to  the  charge  of  the  court. 

[1,2]  The  first  is  addressed  to  the  state- 
ment by  the  Judge  of  the  contention  of  the 
plaintiff,  and  the  ground  of  objection  is  that 
there  was  no  evidence  to  support  it;  but 
upon  a  careful  perusal  of  the  testimony,  we 
think  otherwise.  If  the  defendant  thought 
that  the  statement  was  erroneous  or  calcu- 
lated to  mislead  the  Jury,  he  should  have 
called  the  court's  attention  to  it  at  the  time. 


so  that  it  could  be  corrected  and  conformed 

to  the  evidence.  Jeffress  v.  Railroad  Co^  158 
N.  C.  215,  73  S.  B.  1013;  State  v.  Cox,  153 
N.  C.  638,  69  -S.  B.  419 ;  State  v.  Blackwell, 
162  N.  C.  672,  78  S.  E.  316;  State  v.  Wade, 
84  S.  B.  768,  at  this  term.  But  we  discover 
no  such  fault  in  the  charge. 

[8]  The  second  exception  was  taken  to  an 
instruction  to  the  Jury  in  substance  as  fol- 
lows :  ^ 

If  you  are  satisfied,  by  the  greater  weight  of 
the  evidence,  that  the  contract  was  made  as  al- 
leged by  the  plaintiff,  and  that  he  performed  it 
"in  accordance  with  its  terms"  in  maiHtig  the 
sale,  the  burden  being  on  the  plaintiff  to  so  sat- 
isfy you,  then  you  will  answer  the  issue,  "Yes; 
$750;"  but  if  not  so  satisfied,  you  will  answer 
it  "No ;   nothing." 

And  the  ground  of  the  exception  is  not  to 
the  form  of  the  instructioo,  for  it  could  not 
well  be,  bnt  that  there  was  no  evidence  to 
warrant  it;  but  we  think  that  there  was 
some  evidence  to  support  the  entire  diuuise, 
which  was  fair,  full,  and  impartial^  and  pre- 
sented the  issues  to  the  jury  with  deamesa 
and  precision. 

Apart  from  these  exceptions,  the  defendant 
testified  that  there  was  an  agreement,  after 
the  original  contract  was  changed  at  Norfblk, 
that  there  would  be  no  oommiBsions,  but  the 
plaintiff,  in  his  testimony,  contradicted  this, 
and  stated  that  it  was  understood  and  agreed 
that  the  same  amount,  as  his  share  of  the 
commissions,  would  be  paid  to  ;him,  notwith- 
standing the  alteration  in  the  terms  of  the 
sale.    This  presented  an  issue  of  fact  pur^. 

Upon  fall  consideration  of  the  case,  no  er- 
ror has  been  found.  The  Jury  have  simply 
found  the  facts  against  the  defendant 

No  error. 


(76  W.  Va.  »7) 
HABBBRT  T.  HOPE  NATURAI/  GAS  00. 

(Supreme  Court  of  Appeals  of  West  Virgiiua 

April  20,  1015.) 

(8yUahu8  hy  the  OourUJ 

1.  CovBifANTs  ^=»61— Oil  ANn  Gas  Lxasb- 

CONSTBUCnON  —  OOVBNANT  RUNNING   WITH 

THB  Land. 
y  A  Stipulation,  in  an  oil  and  gas  lease,  that, 
if  gas  is  found  in  paying  quantities,  the  lessor 
shall  have  free  gas  for  domestic  purposes,  by 
making  his  own  connection,  is  a  covenant  run- 
ning with  the  land,  but  is  not,  necessarily,  to  be 
performed  on  the  land. 

[Ed.  Note.— For  other  cases,  see   Covenants, 
Cent.  Dig.  {  58;    Dec  Dig.  «=>61-1 

2.  Mines  and  Minerals  ^=:>79  —  Oil  a-^b 
Gas  Lease  —  Constbuction  —  Detebiona- 
TioN  of  Intention. 

Consumption  of  the  gas  not  being  confined 
to  a  dwelling  house  on  the  leased  premis^i,  by 
the  terms  of  the  lease,  the  place  ofi  consumption  is 
one  of  intention,  to  be  determined  by  the  facts 
and  circumstances  relating  to  the  subject-mat- 
ter of  contract,  known  to  the  parties  at  the 
time,  and  by  tneir  8ubse<iuent  conduct  in  the 
execution  thereof,  indicating  such  intention. 

[Ed.  Note.— For  other  cases,  see  Mines  aa^ 
Minerals,  Cent.  Dig.  §  209;   Dec  Dig.  ^=>70l] 
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3.  Mines  and  Minzbals  ^=s>79  —  Oil  and 
Gas  Lease— Construction  by  Conduct. 

If,  after  a  producing  gas  well  is  drilled  on 
the  lease,  the  lessor's  grantee  and  assignee  of 
the  free  gas  right  applies  to  the  lessee's  as- 
signee of  the  lease  for  free  gas  for  use  in  his 
dwelling  house,  not  situate  on  the  lease,  and 
such  assignee,  through  its  agents,  having  knowl* 
edge  of  the  facts,  permits  him  to  tap  one  of  its 
gas  lines  in  the  vicinity  of  such  well,  but  not 
connected  with  it,  and  to  use  gas  therefrom  for 
a  long  period  of  time,  such  conduct  evidences 
a  practical  construction  of  the  covenant,  and  is 
an  implied  admission  of  the  covenantee's  right 
to  consume  the  gas  elsewhere  than  on  the  lease, 
but  not  of  his  right  to  free  gas  from  wells  other 
than  those  on  the  leased  premises. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §  20©;   Dec  Dig.  ®=>79.] 

4.  Tbiai.  ^=>255—Inbtbuction8— Request  — 
Bbeach  of  Covenant. 

In  such  case,  the  assignee  of  the  covenan- 
tor may  be  enjoined  from  interfering  with  the 
rights  of  the  lessor's  grantee  to  make  connec- 
tion with,  and  obtain  gas  from,  a  well  on  the 
leased  premises. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §1  114-116.  128;    Dec.  Dig.  «=»59.] 

Robinson,  P.,  dissenting. 

Appeal  from  Circuit  Court,  Doddridge 
County. 

Suit  by  Elmus  H  Harbert  against  the 
Hope  Natural  Gas  Company.  From  a  decree 
for  defendant,  plaintiff  appeals.  Reversed 
and  rendered. 

Homer  Strosnider,  of  Clarksburg,  for  ap- 
pellant A.  B.  Fleming,  Chas.  Powell,  and 
Kemble  White,  all  of  Fairmont,  for  appellee. 


WILLIAMS,  J.    Plaintiff  brought  this  suit 
against  the   Hope    Natural    Gas   Company, 
praying  that  it  be  enjoined  from  interfering 
with  his  right  to  take  and  use,  for>  domestic 
purposes,  free  of  charge,  the  gas  from  de- 
fendant's gas  well  situate  on  his  land.     A 
temporary  injunction  was  awarded ;  and  de- 
fendant gave  notice  that  it  would  move  for 
its  dissolution.     Plaintiff  appeared  and  re- 
fidsted  the  motion,  which  was  heard  by  the 
judge  in  vacation,  upon  the  bill,  answer,  and 
affidavits  taken,  pro  and  con;  and  the  judge 
took  time  to  consider  thereof.    On  the  25th 
of  February,  1911,  at  a  special  term  of  court, 
be  overruled  the  motion,  and  continued  the 
injunction  in  force,  until  further  order  of 
the  court    The  cause  was  thereafter  fully 
matured,  and  heard  upon  the  pleadings  and 
numerous  depositions  taken  by  the  respective 
parties,  and  a  final  decree  entered  on  the  15th 
of    September,   1013,   holding   that   plaintiff 
^vas  entitled  to  gas  from  defendant's  well  for 
domestic  purposes,  free  of  charge,  to  be  con- 
sumed on  the  land  on  which  the  well  was 
sitaate,  and  not  elsewhere,  and  dissolving  the 
injunction    and    dismissing   plaintiff's    bUl; 
and  he  has  appealed. 

The  land,  described  as  containing  221.47 
acres  and  situate  in  Doddridge  county,  was 
conveyed  to  plaintiff  by  W.  H.  H.  Lyon  and 
wife  on  the  0th  of  February,  1906.  It  was 
subject  to  an  oil  and  gas  lease  made  by  thel 


f  grantors  to  the  South  Penn  Oil  Company,  in 

1902.     In  addition  to  the  usual  oil  and  gas 

rentals,  which,  for  each  gas  well,  was  $400 

a  year,  the  lease  contained  this  clause: 

"If  gas  is  found  on  this  farm  in  paying  quan* 
titles,  the  first  party  shall  have  gas  tree  of 
charge  for  domestic  purposes  by  making  their 
own  connections  at  their  own  risk.*' 

In  the  conveyance  to  plaintiff,  Lyon  except- 
ed and  reserved  the  Pittsburg  stratum  of 
coal,  and  all  the  oil  and  gas  in  and  under 
the  land,  together  with  mining  rights  for 
exploring  for  and  removing  said  minerals, 
but  the  right  to  free  gas  for  domestic  pur- 
poses was  expressly  conveyed;  and  the  deed 
further  provided  that,  if  Lyon  should  make 
any  other  or  further  oil  and  gas  lease,  he 
was  to  make  a  similar  reservation  of  free  gas 
for  plaintiff's  benefit  When  Lyon  leased 
to  the  South  Penn  Oil  Company,  he  was  liv- 
ing on  another  tract  of  land,  situate  about 
two  miles  from  the  one  leased;  and  the  only 
building  on  the  leased  tract  was  a  two-room 
log  cabin,'  a*  story  and  a  half  high.  As  to 
whether  It  was  occupied  by  any  one  at  that 
time,  the  evidence  is  conflicting.  Mr.  Lyon 
says  he  thinks  his  son  was  then  living  in  it, 
but  he  is  not  certain.  At  the  time  of  the 
conveyance  to  plaintiff,  he  also  was  living  on 
another  tract  of  land,  separate  from  that  on 
which  Lyon  lived,  situate  about  a  mile  from 
the  leased  land,  and  continued  to  reside  there- 
on. 

In  the  year  1904,  the  South  Penn  Oil  Com- 
pany assigned  to  the  Hope  Natural  Gas  Com- 
pany the  gas  and  mining  rights  in  con- 
nection therewith  on  the  Lyon  land ;  and 
in  1905  it  drilled  a  producing  gas  well  there- 
on. In  the  latter  part  of  1906,  plaintiff  ap- 
plied to  it,  through  its  agents  in  the  field,  for 
gas  from  the  well  for  domestic  purposes;  and 
in  January  or  February,  1907,  his  line  was 
connected  with  one  of  defendant's  pipe  lines, 
which  connected  v^th  other  wells  than  the 
well  on  the  Lyon  tract  He  continued  to  use 
the  gas  thus  supplied  until  he  was  discon- 
nected by  defendant  on  June  13,  1910.  He 
thereupon  moved  his  line,  and  connected  it 
up  with  the  J.  O.  Ice  line,  which  was  fed 
by  the  gas. well  on  the  I^yon  tract;  and  he 
was  again  cut  loose.  He  then  brought  this 
suit  to  enjoin  defendant  from  interfering 
with  his  right  to  connect  his  pipe  line  with 
the  well  on  the  Lyon  farm,  and  for  general 
relief.  The  bill  avers  that,  at  the  date  of  the 
lease  to  the  South  Penn  Oil  Company,  Lyon 
was  not  living  on  the  leased  land;  that  in 
November,  1906,  plaintiff  applied  to  defend- 
ant for  free  gas,  for  domestic  purposes,  to  be 
used  in  the  dwelling  house  in  which  he  now 
lives;  that  defendant  permitted  him  to  take 
and  use  it  from  one  of  its  lines,  not  connect- 
ed with  the  Lyon  well,  until  some  time  in 
June,  1910,  when  his  line  was  disconnected; 
and  that  he  thereafter  connected  with  the 
well  on  the  Lyon  farm,  and  was  again  dis- 
connected.    N6ne  of  these  allegations  are 
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denied,  and  most  of  them  are  expressly  ad- 
mitted, in  defendant's  answer.  The  bill  also 
avers  that  plaintiit  has  not  consumed  any 
more  gas  in  his  dwelling  house,  where  he 
now  lives,  than  he  would  have  consumed  if  he 
had  lived  on  the  leased  premises.  This  aver- 
ment is  not  denied,  but  is  alleged  to  .  be 
immaterial. 

Defendant  has  taken  much  evidence  to 
prove  that  the  connection  with  its  Une  was 
made  without  authority;  and  there  is  some 
conflict  in  the  testimony  as  to  which  one  of 
defendant's  agents  did  make  the  connection. 
But,  in  view  of  defendant's  admission,  it  is 
unnecessary  to  consider  this  conflicting  testi- 
mony. That  defendant  knew  plaintiff  was 
connected  with  its  line,  and  was  using  gas, 
free  of  charge,  in  his  dwelling  house,  not 
on  the  leased  premises,  is,  we  think,  abun- 
dantly shown.  All  of  its  field  agents,  who 
had  charge  of  its  lines  in  that  vicinity  during 
the  time  plaintiff  was  using  gas,  must  have 
known  th^t  he  was  consuming  it  off  the  leas- 
ed land.  A  letter  to  plaintiff  from  defend- 
ant's home  office  in  Pittsburg,  written  by 
John  G.  Pew,  its  vice  president,  on  December 
30,  1908,  exhibited  with  plaintiff's  deposition, 
proves  that  it  knew  he  was  using  gas,  free 
of  charge,  from  its  line.  In  this  letter  Afr. 
Pew  complains  of  leakage  in  plaintiff's  pipe 
line  and  of  using  an  open  outside  light ;  and 
he  closes  by  saying: 

''We  do  not  object  to  your  using  an  outside 
inclosed  light  of  a  Welsbacb  or  similar  pattern, 
but  all  others  must  be  disconnected." 

This  letter  was  accompanied  by  a  cir- 
cular one,-  intended  for  consumers  of  gas 
generally,  in  defendant's  territory,  and  it 
calls  attention  to  the  great  waste  of  gas  in 
the  field,  on  account  of  leakages  in  private 
lines,  and  to  past  efforts  by  the  Legislature 
and  public-spirited  men  generally,  to  prevent 
such  useless  waste,  and  requests  the  users 
of  gas  to  put  their  pipe  lines  and  appliances 
in  good  repair  by  the  20th  of  January,  1909. 
This  letter  was  addressed  to  all  consumers  of 
gas  from  defendant's  wells  or  lines,  and  a 
copy  of  It,  together  with  the  private  letter, 
was  delivered  to  plaintiff  by  one  of  defend- 
ant's agents.  It  concludes  with  the  following 
clause: 

"In  order  to  secure  prompt  co-operation  in 
this  movement,  the  Hope  Natural  Gas  Company 
offers  the  labor  of  its  own  employes  free  of 
charge  to  you,  to  complete  the  nrst  repairs  to 
your  lines,  regulators,  and  appliances,  after 
which  yon  will  be  expected  to  maintain  your 
pipes,  etc.,  in  proper  condition  with  reasonable 
care.  The  companv  also  offers  to  furnish  a  new 
regulator  at  cost' 

Even  if  defendant  did  not  expressly  au- 
thorize the  connection  to  be  made  with  its 
line,  these  letters,  admitted  by  Mr.  Pew  to 
have  been  written  by  him,  prove  a  ratifica- 
tion of  its  agent* s  act  It  is  therefore  not 
material  to  inquire  which  one  of  defendant's 
numerous  field  agents  made  the  connection; 
that  it.  was  done  by  some  one  of  them  is 
made  sufficiently  certain  by  the  evidence. 


Plaintiff,  of  course,  had  not  the  right  to 
demand  free  gas  from  any  of  defendants 
weUs,  except  the  one  on  the  Lyon  tract ;  still, 
as  long  as  defendant  supplied  him  with  free 
gas,  it  was  immaterial  to  him  where  it  came 
from,  provided  it  cost  him  no  more  to  make 
his  connection  with  the  line  or  welL  But  his 
right  was  limited  to  the  wells  on  the  Lyon 
land;  and  he  could  demand  that  he  be  sup- 
plied v^th  gas  therefrom,  on  making  his  own 
connection,  so  long  as  he  owned  the  surface 
of  the  Lyon  tract,  and  the  wells  thereon  pro- 
duced gas.  That  the  Lyon  well  was  prodnc- 
ing,  at  the  time  this  suit  was  brought  is 
proven  by  Mr.  Lyon,  who  testified  that  he 
was  stiU  receiving,  from  defendant  his  gas 
well  rental  of  $400  per  year.  If  the  weU 
were  not  fiowing,  it  would  not  be  paying. 

[1-4]  I>efendant  seelsB  to  excuse  itself  for 
denying  free  gas  to  plaintiff  on  the  alleged 
ground  that  it  is  not  bound  by  law,  or  by 
the  terms  of  its  covenant,  to  furnish  free 
gas  for  domestic  purposes  to  plaintifrs  dwell- 
ing house  situate  off.  the  Lyon  land.  The 
lease  is  silent  as  to  where  the  free  gas  is  to 
be  consumed,  and  defendant  insists  that  the 
law  confines  Its  use  on  the  particular  tract 
of  land.  It  urges,  furthermore,  that  the  cofv- 
enant  for  free  g&B  was  personal  to  the  cov- 
enantee and  unassignable.  The  latter  dalm, 
we  think,  is  wholly  untenable.  But,  paashig 
it  for  the  present,  we  ask:  What  poBsible 
pecuniary  Interest  can  defendant  have  in  the 
question  where  the  gas  shall  be  consumed,  so 
long  as  it  Ib  at  no  expense  in  delivering  it 
and  ao  more  is  c<xuiumed  at  one  place  than 
would  be  consumed  at  another?  The  qoes- 
tion  answers  itself.  Defendant  knew,  by  its 
agents,  that  plaintiff  lived  off  the  land  when 
he  made  application  for  free  gas;  and  it 
also  knew,  from  the  same  source,  that  he 
lived  on  a  different  tract  of  land  from  that 
on  which  Lyon  lived  at  the  time  the  South 
Penn  Oil  Company  covenanted  with  him  for 
free  gas  for  domestic  purpose&  Tet,  not- 
withstanding, it  permitted  plaintiff  to  lay  a 
private  line,  more  than  a  mile  in  length,  at 
considerable  cost,  and  allowed  him  to  con- 
nect with  one  of  its  pipe  lines,  and  continue 
to  use  the  gas  therefrom  for  a  period  of  3)^ 
years.  Presumably  It  did  so  as  a  compliance 
with  its  obligation  to  perform  what  it  under- 
stood to  be  the  covenant  of  its  assignor,  the 
South  Penn  Oil  Company,  with  Lyon,  with- 
out raising  the  slightest  objection  thereto^ 
so  far  as  appears  from  the  record.  If  de- 
fendant objected  to  ^e  consumption  of  the 
gas  elsewhere  than  on  the  Lyon  land,  why 
did  it  not  advise  plaintiff  before  he  incurred 
the  expense  of  laying  his  line?  These  facts 
and  circumstances  clearly  indicate  that  the 
objection  now  made  is  an  afterthought  with 
defendant,  and  tend  to  prove  the  interpreta- 
tion the  parties  placed  upon  the  covenant; 
they  are  evidence  of  a  practical  constructioD 
of  it  The  lease  itself  is  silent  as  to  where 
the  free  gas  is  to  be  consumed.  It  is  dear, 
however,  that  the  covenant  is  not  a  jnere 


W.Va.) 


HARB£BT  y.  HOPE  NATURAL  GAS  00. 


773 


personal  one,  bnt  a  ooyenant  running  witb 
the  land ;  as  much  so  as  the  covenant  to  pay 
the  money  rental  on  gas  wells.  It  was  a  ben- 
efit to  the  land,  and  would  have  passed  with 
a  grant  of  the  land.  2  Mln.  Inst  (2d  Ed.) 
pages  167  and  6d8 ;  Akin  v.  Oil  Co.,  188  Pa. 
602,  ei4,  41  AU.  748,  1119.  But,  to  avoid  any 
question  on  this  point,  Lyon  expressly  assign- 
ed the  covenant  to  plaintiff,  in  terms.  He 
saw  fit,  however,  to  reserve  to  himself  the 
money  rental  for  the  gas  wells.  Had  he  not 
done  so,  it,  too,  would  have  passed  to  plain- 
tiff by  the  grant  of  the  land.  A  covenant  to 
pay  rent  is  one  running  with  the  land;  but 
that  it  is  8u<A  does  not  prevent  the  owner 
from  passing  title  to  it  and  reserving  the 
land,  or  vice  versa.  Whether  Lyon  could 
have  separated  the  free  gas  covenant  from 
the  land,  by  a  reservation  of  it,  or  by  as- 
signing it  to  a  stranger  to  the  title,  is  a  ques- 
tion we  are  not  required  to  decide.  But, 
granting  that  he  could  have  done  so,  it  still 
would  not  indicate  that  the  covenant  was 
not  a  real  covenant,  running  with  the  land. 
He  did  not  do  so,  but  passed  both  the  land 
and  the  covenant  to  plaintiff. 

The  legal  question  presented  for  decision 
is  this:    Has  plaintiff,  owning  both  the  land 
and  the  covenant  for  free  gas  from  the  wells 
thereon,  for  domestic  purposes,  the  right  to 
carry  the  gas  off  the  land  for  his  consump- 
tion?   The  covenant  for  free  gas,  although 
running  with   the  land,   is,  nevertheless,  a 
part  of  the  consideration  of  the  lease.    Thorn- 
ton on  Oil  and  Gas,  |  226.    What  right  has 
the  lessee  to  say  how  the  lessor  shall  use 
the  consideration,  so  loug  as  his  burden  is 
not  increased?    A  covenant  running  with  the 
land  need  not,  necessarily,  be  performed  on 
the  land  itseU.    11  Cyc.  1080.    "A  covenant 
Is  capable  of  running  with  the  land,  although 
not  directly  to  be  performed  on  it**     Van 
Rensselaer  v.  Smith,  27  Barb.  (N.  T.)  104. 
See,   also,  Norman  v.  Wells,  17  Wend.   (N. 
Y.)   136.     There  is  certainly  nothing  in  the 
public  policy  which  would  prohibit  the  own- 
er of  the  land  and  covenantee  for  free  gas 
from  consuming  it  off  the  premises;  and  we 
find  no  reason  for  so  interpreting  the  lease. 
If  the  purpose  was  to  confine  the  use  of  gas 
to  a  dwelling  house  on  the  leased  premises, 
why    did  not  the  covenantor  so  stipulate? 
The  subsequent  conduct  of  the  parties,  giving 


practical  construction  to  the  covenant,  indi- 
cates that  they  did  not  so  intend.  Consump- 
tion of  the  gas,  elsewhere  than  on  the  land, 
does  not  destroy  the  real  character  of  the 
covenant.  The  covenant  runs  with  the  land, 
regardless  of  where  the  gas  is  consumed,  be- 
cause it  Issues  out  of  the  land  and  is  a  ben- 
efit to  it  As  before  stated,  defendant  is  in- 
terested only  in  the  quantity  consumed.  It 
is  bound,  however,  to  furnish  gas  for  one 
dwelling  house  only,  and  has  a  right  to  de- 
mand that  plaintiff  keep  his  pipe  lines  and 
apjAlances  in  good  repair,  and  use  a  closed 
Ught  on  the  outside,  with  a  Welsbach  or  some 
other  approved  burner,  in  order  to  prevent 
needless  waste.*  Hall  v.  Philadelphia  Co.,  72 
W.  Va.  573,  78  S.  B.  755. 

Defendant's  counsel  have  assigned  citmeb- 
error.  One  is  that  defendant  was  improperly 
refused  permission  to  file  an  amended  an- 
swer. This  was  not  error.  The  amended  an- 
swer was  tendered  after  the  issues  had  been 
made  and  numerous  depositions  taken,  and 
after  the  cause  was  ready  for  final  submis- 
sion. Defendant  does  not  show  suflacient  rea- 
son why  he  should  have  been  allowed  to 
amend.  The  rule  is  much  stricter  in  regard 
to  amending  answers  than  bills.  Ratliff  v. 
Sommers,  55  W.  Va.  30,  46  S.  B.  712,  1  Ann. 
Cas.  970.  It  is  largely  within  the  discretion 
of  the  chancellor,  and  we  do  Jiot  see  that  he 
has.  abused  his  discretion  in  this  instance. 
Llggon  V.  Smith,  4  Hen,  &  M.  (Va.)  407.  The 
statute  permitting  a  defendant  to  file  his 
answer  any  time  before  a  final  decree  has  no 
relation  to  amendments.  Plaintiff's  case  is 
disclosed  by  his  bill,  and  defendant  is  sup- 
posed to  be  fully  advised  of  his  defense  before 
answering.  Moreover,  both  the  bill  and  an- 
swer were  sworn  to  in  this  case,  an  addi- 
tional reason  for  refusing  amendment  The 
other  cross-assignmeuts  are  sufficiently  an- 
swered in  the  discussion  of  the  principal 
question  concerning  the  nature  of  the  free 
gas  clause  In  the  lease. 

The  decree  will  be  reversed,  and  a  decree 
entered  here  reinstating  the  injunction  and 
requiring  defendant  to  permit  plaintiff  to 
connect  Ids  private  pipe  line  with  the  well 
on  the  Lyon  tract  of  land,  or  with  its  pipe 
line  running  thereto,  as  it  may  elect 

ROBINSON,  P.,  dissents.  LYNCH,  J.,  ab- 
sent 
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HAMPTON  GUANO  CO.  ▼.  HILL  LIVE 
STOCK  CO.     (No.  252,) 

(Supreme  Court  of  North  Carolina.    March  24, 

1915.) 

1.  Sales  ^==»267  —  Express  Wabbantt  —  Ef- 
fect. 

In  sale  of  goods,  where  the  buyer  takes  an 
express  warranty,  it  will  exclude  any  implied 
warranty  on  the  same  or  related  subjects. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  760,  761 ;  Dec.  Dig.  «=>267.] 

2.  Sales  ^=>267— Express  ob  Written  Wab- 
RANTT— Effect. 

Where  fertilizer  was  sold  under  a  written 
warranty  that  the  fertilizer  should  contain  cer- 
tain ingredients,  as  printed  gn  each  bag,  that 
the  seller  would  not  be  responsible  for  the  result 
of  its  use,  and  that  the  whole  contract  was  ex- 
pressed in  the  written  agreement,  the  special 
warranty  and  the  provision  against  liability  for 
results  excluded  any  implied  warranty  as  to  the 
suitableness  of  the  fertilizer  for  use  in  fertiliz- 
ing crops. 

{Ed.  Note.— For  other  cases,  see  Sales,  Cent, 
g.  §S  760,  761 ;  Dec.  Dig.  «=>267.] 

3.  Sales  ^=:»440— Sale  of  Fertilizer— Ex- 
press Warranty  of  Ingredients. 

Where  fertilizer  was  sold  under  a  written 
warranty  as  to  its  ingredients,  and  expressly  ex- 
cluding any  liability  for  results  in  use,  evidence 
of  the  effect  of  its  fertilizer  upon  particular 
crops  was  admissible  to  show  that  it.  did  not 
contain  the  guaranteed  ingredients,  or  that  they 
were  not  present  in  the  proportions  warranted, 
provided  that  the  jury  was  carefully  instructed 
that  the  evidence  was  only  to  show  such  facts, 
and  not  for  the  purpose  of  assessing  damages 
because  of  any  loss  or  diminution  of  the  crops. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1261-1276;  Dec.  Dig.  <©=>440.] 

4.  Sales  <@=>442— Sale  of  Goods— Breach  of 
Warranty— Damages. 

Where  fertilizer  was  sold  under  an  express 
warranty  as  to  its  chemical  ingredients,  but  not 
its  results  in  use,  the  measure  of  damages  of 
the  buyer  on  breach  of  warranty  was  the  dif- 
ference between  the  article  actually  tendered 
and  what  its  value  would  have  been  if  it  had 
been  as  warranted. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent; 
Dig.  S§  1284-1301 ;  Dec.  Dig.  «=»442.] 

Appeal  from  Superior  Court,  Franklin 
County;  WUedbee,  Judge. 

Action  by  the  Hamptcm  Quano  Company 
against  the  Hill  Live  Stock  Company.  Judg- 
ment for  defendant,  and  plalntlfF  appeals. 
New  trial  ordered. 

This  dvil  action  was  tried  before  Whed- 
bee,  Judge,  and  a  Jury,  at  November  term, 
1914,  of  FrankUn  superior  court  * 

PlaintiflT  Is  a  manufacturer  of  fertilizers, 
and  defendant  a  merchant  of  Loulsburg,  who 
deals  in  fertilizers,  selling  them  on  credit  to 
farmers.  On  January  31,  1913,  defendant 
purchased  fertilizers  from  plaintiff  under  a 
written  contract ;  the  provisions  thereof,  ma- 
terial to  this  case,  being  as  follows: 

"And  it  is  further  understood  and  agreed  that 
the  fertilizer  named  is  furnished  with  the  guar- 
anty of  analysis  printed  on  the  sack,  but  not  of 
results  from  its  use.  Verbal  promises  that  con- 
flict with  the  terms  of  this  contract  are  unau- 
thorized, and  will  not  be  recognized  by  this 
company." 


Under  this  contract,  in  the  spring  of  1913, 
plalntifT  shipped  and  delivered  to  defendant 
80  toms  of  8-2-2  fertilizer.  On  July  1,  1913. 
in  payment  therefor,  defendant  executed  to 
plaintiff  notes  aggregating  $1,050.75,  which 
said  notes  were  indorsed  by  K.  P.  and  J.  P. 
Hill,  and  were  payable  in  January  and  Feb- 
ruary, 1914.  Upon  maturity  of  said  notes, 
and  long  after  the  crops,  under  which  the 
fertilizer  was  used,  had  been  harvested*  de- 
fendant wrote  plaintiff  several  times  and 
promised  to  pay  the  notes,  as  will  appear 
from  letters  written  from  January  to  May, 
1914,  and  set  out  in  the  record.  In  January, 
1914,  defendant  sought  to  renew  its  contract 
with  plaintiff,  and  to  purchase  250  tons  of 
the  same  fertilizer  (being  over  three  times  as 
much  as  it  had  purchased  in  1913)  under  a 
contract  identical  with  the  first*  one,  but 
plaintiff  refused  to  ship  the  goods  because  de- 
fendant had  not  paid  for  those  purchased  un- 
der the  contract  above  referred  to.  At  no 
time  prior  to  the  institutlcxi  of  this  action 
did  defendants  ever  claim  or  contend  that 
the  fertilizer  delivered  in  1913' was  defective 
in  quality  or  otherwise,  or  that  they  had 
any  defense  against  said  notes;  on  the  other 
hand,  they  recognized  their  liability  upon 
said  notes  and  promised  to  pay  the  same,  ex- 
pressing regret  that  a  scarcity  of  money  had 
prevented  them  from  making  payment  at  ma- 
turity. Defendants  failing  to  comply  with 
their  promises  to  pay  said  notes,  this  acticm 
was  instituted  on  June  18,  1914,  to  recover 
the  amount  due  thereon.  Defendants  answer^ 
ed,  admitting  the  execution  and  nonpayment 
of  the  notes,  but  pleading  as  a  counterclaim 
that  it  had  sold  the  fertilizer  to  its  custom- 
ers under  warranties  that  the  goods  were  in 
every  respect  highly  efficient,  suitable  and  fit 
for  the  fertilization  of  the  crops  for  which 
they  were  recommended;  that  their  custom- 
ers complained  to  them  that  the  goods  were 
not  fit  or  suitable  and  did  not  measure  up 
to  the  standard  and  quality  warranted ;  and 
that  defendant  had  suffered  damage  thereby. 

Upon  the  trial  defendant,  over  the  objec- 
tion of  plaintiff,  offered  evidence  from  per- 
sons who  had  used  fertilizers  purchased  from 
defendant  in  1913,  tending  to  show  that  the 
fertilizer  so  purchased  was  in  bad  mechan- 
ical condition,  being  lumpy  and  off  color; 
that  It  did  not  assimilate  or  was  not  taken 
up  by  the  soil  and  did  not  fertilize  the  crops; 
that  they  had  used  it  under  their  crops  with 
poor  results  and  made  bad  crops;  and  that 
in  their  opinion  the  fertilizer  was  not  worth 
aH  much  as  they  were  charged  for  it.  Plain- 
tiff objected  to  all  this  evidence,  repeating 
the  objections,  until  the  court  ruled  that  all 
such  testimony  should  be  considered  as  ob> 
jected  to.  It  was  objected  to:  First,  because 
the  effect  thereof  was  to  vary  the  writt»i 
contract  between  the  parties,  which  express- 
ly provides  that  the  plaintiff  did  not  in  any- 
way guarantee  the  effect  or  results  ftom 
the  use  of  the  fertilizer;    second,   because 
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testimony  tended  to  set  up  a  new  con- 
;  guaranteeing  results  from  its  use, 
eas  the  written  contract  expressly  limit- 
le  warranty  to  the  analysis  appearing 
le  sacks;  third,  because  said  testimony 
»  way  tended  to  show  that  the  fertilizer 
lot  contain  the  constituents  in  the  quan- 

guaranteed  by  the  analysis;  fourth, 
ise  there  was  no  evidence  of  any  chem- 
inalysis  by  the  state  chemist  or  other 
n,  and  that,  until  such  analysis^  was 
d,  evidence  as  to  its  effect  upon  crops 
Qcompetent  and  inadmissible ;  and,  fifth, 
se  Revisal,  H  S949-3951,  as  amended 
iblic  Laws  of  1911,  c.  96,  provides  that 
nalysis  therein  referred  to  Is  the  best 
ice  of  the  contents  of  said  fertilizers. 

were  some  other  specific  grounds,  not 
ary  to  be  stated.     The  contract   be- 

the  parties  was  Introduced  in  evidence, 
lows  that  the  fertilizer  .was  guaranteed 
tain  the  ingredients  and  in  the  propor- 
tated  on  the  certificate  of  analysis 
1  on  the  sack,  before  the  sale  by  plain- 
frhich  shows  the  contents  to  be  8  per 
»f  phosphoric  add,  2  per  cent,  of  am- 

and  2  per  cent  of  potash.    Plaintiff 

*ed  ore  tenus  to  the  answer  and  coun- 

n,  upon  the  following  grounds: 

[t  failed  to  state  or  allege  wherein  the 
nts,  or  either  of  them,  had  been  damag- 
)  It  fails  to  allege  or  state,  except  in 

terms,  that  defendants,  or  either  of 
lave  suffered  any  damage  whatever,  ac- 
special.  (3)  It  falls  to  specify  or  allege 
unds  upon  which  defendants  base  their 
for    damages.      (4)  It    fails    to    specify 

defendants,  or  either  of  them,  have 
maged  in  any  manner  whatsoever,  even 
ertilizer  was  not  as  guaranteed  in  the 
(5)  It  faiU  to  allege  that  any  chemi- 
ysis  has  been  made  by  the  agricultural 
eut,  or  any  one  else,  and  anv  of  the  in- 
3  found  to  be  deficient.  (6)  It  admits 
ution  of  the  contract  containing  an  ex- 
irranty  as  to  analysis  as  shown  on  the 
Qd  no  implied  warranty  as  to  results 
et  up  or  considered." 

emurrer  was  overruled,  and  plaintiff 

• 

iry  returned  the  following  verdict: 

?e  the  defendants  indebted  to  the  plain- 
?count  of  the  notes  sued  on,  and,  if  so, 
3um?  Answer:  $1,060.28,  with  6  per 
;rest  on  $525  from  January  15.  1914, 
d,  and  6  per  cent,  interest  on  $526.75 
•ruary  14,  1914,  until  paid,  and  inter- 
».53  from  May  4,  1914,  until  paid, 
d  the  plaintiff  warrant  the  fertilizer 
1  8  per  cent,  available  phosphoric  acid, 
it.  ammonia,  and  2  per  cent  potash, 
ble  for  use  as  a  fertilizer  of  crops/ 
Yes. 

yes,  was  said  fertilizer,  when  delivered 
int,  as  warranted?    Answer:    No. 
lat    damages,  if  any,  are   defendants 

to     recover    of    plaintiff?      Answer: 

•f 

irt  gave  the  following  instructions 

second  and  third  issues,  to  which 

was  taken: 

D tract  itself  says  that  It  is  guaran- 
Mrarrsctkts  the  purchaser  that  it  con- 
?r  cent,  phosphoric  acid,  2  per  cent. 
and  2  per  cent,  potash;  and  the  law 


says,  in  addition,  that  it  is  suitable  for  the 
purpose  for  which  it  is  sold.** 

**If  you  believe  Uiis  evidence,  I  charge  you. 
as  a  matter  of  fact,  to  answer  this  issue,  'xes, 
that  the  plaintiff  did  warrant  the  fertilizer  to 
contain  8  per  cent,  phosphoric  acid,  2  per  cent, 
ammonia,  and  2  per  cent,  potash,  and  that  it 
was  suitable  for  use  as  a  fertilizer  of  crops." 

"If  the  evidence  satisfies  you  by  its  greater 
weight  that  it  did  not  contain  8  per  cent,  phos- 
phoric acid,  2  per  cent,  ammonia,  and  2  per 
cent,  potash,  or  that  it  was  unfit  for  use  as  a 
fertilizer,  and  you  are  satisfied  of  either  of 
these  facts  by  the  greater  weight  of  the  evi- 
dence, I  charge  you  to  answer  the  third  issue, 
*No.' " 

Plaintiff  excepted  to  the  Judgment,  which 
was  entered  upon  the  verdict,  and  appealed. 

A.  G.  &  J.  P.  ZoUlcoffer,  of  Henderson,  and 
Mclntyre,  Lawrence  &  Proctor,  of  Lumber- 
ton,  for  appellant.     W.  H.  Yarborough,  Jr., 

B.  T.  Holden,  William  H.  Ruffin,  and  W.  M. 
Person,  all  of  Louisburg,  for  appellee. 

WALBCER,  J.  (after  stating  the  facts  as 
above).  [1]  WTien  a  person  buys  an  article 
of  personal  property,  he  can  require  an  ex- 
press warranty  as  to  its  quality,  or  he  may 
rely  upon  the  warranty  which  the  law  implies 
in  certain  sales;  but  it  has  been  well  said 
that: 

"When  he  takes  an  express  warranty,  it  wiU 
exclude  an  implied  warranty  on  the  same  or  a 
closely  related  subject.  Thus  an  express  war- 
ranty of  Quality  will  exclude  an  implied  war- 
ranty of  fitness  for  the  purpose  intended,  but 
an  express  warranty  on  one  subject  does  not 
exclude  an  implied  warranty  on  an  entirely 
different  subject" 

— an  Illustration  of  the  latter  being  that  an 
exprer^s  warranty  of  title  will  not  exclude  an 
Implied  warranty  of  soundness  or  merchanta- 
bility.   35  Cya  892. 

It  was*  held  in  the  early  case  of  Lanier  v. 
Auld,  5  N.  C.  138,  8  Am.  Dec.  680: 

"That  the  law  will  not  imply  what  Is  not 
expressed,  where  there  is  a  formal  contract 
(Evans'  Essay.  32 ;  1  Fonbl.  364 ;  6  Term,  606 ; 
Doug.  654),  and  an  express  warranty  as  to 
soundness  and  age  excludes  any  implied  war- 
ranty as  to  other  qualities." 

What  was  said  by  Justice  Brown  in  Piano 

Co.  V.  Kennedy,  152  N.  C.  196,  67  S.  E.  488,  is 

very  pertinent  here: 

"We  have  recogni2ed  the  principle  that  there 
can  be  no  implied  warranty  of  quality  in  the 
sale  of  personal  property  where  there  is  an  ex- 
press warranty,  and  that,  where  a  party  sets 
up  and  relies  upon  a  written  warranty,  he  is 
bound  by  its  terms  and  must  comply  with  them. 
30  Am.  &  Eng.  p.  199 ;  Main  v.  Griffin,  141  N. 

C.  43  [53  S.  E.  727].  We  recognize  the  fur- 
ther principle,  applied  by  us  in  that  case,  that 
a  failure  by  the  purchaser  to  comply  with  the 
conditions  of  the  warranty  is  fatal  to  a  recovery 
for  breach  of  the  warranty  in  an  action  on  it, 
or  where,  as  in  this  case,  damages  for  the  breach 
are  pleaded  as  a  counterclaim  in  an  action  by 
the  seller  for  the  purchase  money." 

"There  are  numerous  well-considered  cases 
that  an  express  warranty  of  quality  excludes 
any  implied  warranty  that  the  articles  sold 
were  merchantable  or  fit  for  their  intended  use.'* 
De  Witt  V.  Berry,  134  U.  S.  306,  10  Sup.  Ct 
536,  33  L.  Ed.  896. 

See,  also,  Main  v.  Griffin,  141  N.  G.  43,  53 

S.  E.  727 ;  Robinson  v.  Huffstetler,  165  N.  C. 
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459,  81  S.  B.  753;  Lumber  Go,  t.  Machine  Co^ 
136  6a.  754,  72  S.  E.  40. 

It  has  been  held  that  an  Implied  warranty 
lannot  be  set  up,  even  under  a  code  proylslon^ 
where  the  parties,  by  their  contract,  have  ex- 
pressly agreed  upon  a  different  warranty, 
whether  it  be  more  or  less  extensire  or  lim- 
ited (Jackson  ▼.  Langston,  61  Ga.  802;  Far- 
row V.  Andrews,  68  Ala.  96),  and  also  that  if 
a  specific  kind  of  fertilizer,  or  other  artide 
of  a  certain  description  or  name,  is  ordered, 
there  is  no  implied  warranty  of  fitness,  but 
only  one  that  it  is  the  kind  designated  (35 
Cyc.  409;  Rasin  ▼.  Conley,  68  Md.  69;  Ober 
y.  Blalock,  40  S.  O.  81,  18  S.  S.  264;  Mason 
V.  Chappel,  15  Grat  [Va.]  672;  Walker  v. 
Pue,  67  Md.  165;  Wilcox  v.  Owens,  64  Qa. 
eOl).  A  party  who  relies  upon  a  written  con- 
tract of  warranty  as  to  quality  or  description 
of  the  property  he  has  purchased  is  bound  by 
the  terms  of  the  warranty.  Machine  Oa  y. 
McKay,  161  N.  a  686,  77  S.  B.  848.  He  is 
not  only  held  to  the  terms  of  the  contract  in- 
to which  he  has  deliberately  entered,  but  he 
is  not  permitted  to  contradict  or  vary  its 
terms  by  parol  evidence,  as  "the  written  word 
must  abide*'  and  be  considered  as  the  only 
standard  by  which  to  measure  the  obligations 
of  the  respective  parties  to  the  agreement,  in 
the  absence  of  fraud  or  mistake,  or  other  eq- 
uitable element  36  Cyc.  379.  There  are  nu- 
merous cases  decided  by  this  court,  illustra- 
tive of  this  elementary  rule  in  the  law,  as 
to  written  contracts.  Moffitt  v.  Maness,  102 
N.  C.  457.  9  S.  E.  399 ;  Cobb  v.  Clegg,  137  N. 
G.  163,  49  S.  B.  80;  Basnight  v.  Jobbing  Ca, 
148  N.  0.  356,  62  S.  E.  420 ;  Walker  v.  Ven- 
ters, 148  N.  G.  389,  62  S.  B.  610;  Medicine 
Ca  V.  Mizell,  148  N.  C.  384,  62  S.  B.  511; 
Walker  v.  Cooper,  150  N.  G.  128,  63  S.  E.  681 ; 
Woodson  V.  Beck,  151  N.  G.  144,  66  S.  E.  761, 
31  L.  R.  A.  (N.  S.)  235 ;  Madiinery  Go.  v.  Mc^ 
Clamrock,  152  N.  C.  405,  67  8.  B.  991 ;  and 
especially  Fertilizer  Works  T.  McLawhom, 
158  N.  C.  275,  73  S.  B.  883.  There  are  au- 
thorities which  hold  that  there  is  no  implied 
warranty  of  quality  in  the  sale  of  goods,  but 
some  of  these  are  reviewed  by  this  court  in 
the  late  case  of  Ashford  v.  H.  G.  Sdirader  Ga, 
167  N.  G.  45,  83  S.  B.  29,  and  a  warranty  was 
said  to  be  implied  in  certain  excepted  instanc- 
es, but  they  all  relate  to  contracts  which  do 
not  contain  any  express  \\'arranty  of  quality. 
The  subject  is  fully  considered  in  that  case, 
and  further  comment,  therefore,  is  not  re- 
quired. 

[2,  3]  Let  us  now  examine  the  facts  of  this 
case  in  the  light  of  the  foregoing  principles. 
The  madn  inquiry  is  as  to  the  nature  and  scope 
of  the  special  warranty  and  the  rights  and 
obligations  of  the  parties  springing  therefrom. 
The  warranty  is  made  up  of  three  elements: 
(1)  That  the  fertilizer  shall  contain  the  in- 
gredients in  a  specified  proportion,  as  stated 
In  the  analysis  printed  on  each  bag.  (2)  That 
the  seller  should  not  be  held  responsible  for 
results  in  its  actual  use.  (3)  That  the  whole 
contract  is  therein  expressed,  and  all  other 


terms  are  unauthorized.  No  language  could 
be  mere  explicit  and  no  contractual  obliga- 
tion and  right  more  definitely  fixed.  The 
warranty  was  drawn  for  the  very  purpose  of 
preventing  the  recovery  of  such  damages  as 
are,  in  their  nature,  very  speculative,  if  not 
imaginary,  and  out  of  all  proportion  to  the 
amount  of  money  or  price  received  by  the 
seller  for  the  fertilizer.  If  fertiliser  com- 
panies can  be  mulcted  in  damages  for  the 
failure  of  the  crop  of  every  farmer  who  may 
buy  from  them,  they  would  very  soon  be  driv- 
en into  insolvency  or  be  compelled  to  with- 
draw from  the  state^  as  the  aggregate  dam- 
ages, if  the  supposed  doctrine  be  carried  to 
its  logical  conclusion,  would  be  ruinous,  and 
the  farmers  in  the  end  would  suffer  incal- 
culable harm.  In  view,  then,  of  the  probable 
results  fiowing  from  such  a  construction  of 
the  contract,  we  should  hesitate  very  long  be- 
fore adopting  it,  with  its  disastrous  conse- 
quences to  both  parties,  which  we  cannot  sup- 
pose they  contemplated.  The  court,  there- 
fore, erred  in  charging  the  jury  that  if  the 
fertiliser  did  not  contain  the  ingreOienta,  and 
in  the  quantities,  as  warranted,  or  if  it  was 
not  suited  to  the  purpose  for  which  it  was 
sold,  they  should  answer  the  third  issue  in 
the  negative,  for  the  special  warranty  and 
the  provisions  against  any  liability  for  re- 
sults excluded  any  implied  warranty  as  to  its 
suitableness  for  use  in  fertilizing  crops. 

In  Allen  v.  Young,  62  Ga.  617,  where  the 
contract  and  statute  of  the  state  were  much 
like  ours,  it  was  said: 

"The  notes  given  to  the  company  for  the 
price  of  the  fertilizer  having  upon  their  foce  a 
stipulation  that  the  fertilizer  was  purchased 
'entirely  upon  the  basis  of  the  analytical  stand- 
ard guaranteed  by  the  company,  and  that  I 
[the  buyer]  will  in  no  event  hold  it  responsible 
beyond  such  standard,  nor  in  any  wise  for 
practical  results,*  the  precise  right  of  the  pur- 
chaser was  to  receive  an  article  containing  the 
chemical  and  fertilizing  properties  enumerated 
in  the  guaranty,  and  Uiese  in  the  proportions 
and  up  to  the  degree  of  strength  held  out  as 
a  standard." 

The  same  court,  in  that  and  other  cases, 
discusses  the  competency  and  probative  force 
of  evidence  as  to  the  effect  of  the  particular 
fertilizer,  when  used  upon  land,  in  producing 
crops,  and  strongly  intimates  that  such  evi- 
dence is  not  admhssible^  where  the  contract 
contains  a  provision  that  the  seller  is  not  to 
be  liable  for  results,  and  that,  if  it  is  compe- 
tent, it  should  be  received  with  caution  and 
in  connection  virith  more  direct  evidence  that 
the  fertilizer  did  not  contain  the  ingredients 
guaranteed  by  the  analysis,  or  as  madi  of 
them  as  the  analysis  and  certificate  required. 
Hamlin  v.  Rogers,  78  6a.  631,  3  S.  BL  259; 
Scott  V.  McDonald,  83  Ga.  28,  9  S.  B.  770; 
Jones  V.  Gordele  Guano  Co.,  94  Ga.  14,  20  & 
B.  266. 

The  court  said  in  Hamlin  t.  Rogers,  supra: 

"All  the  .seller  is  required  by  law  to  guarantee 
is  that  the  fertilizer  contains  *  *  •  the  in- 
gredients it  is  represented  to  contain.  He  may 
or  may  not  guarantee  its  effect  upon  crops. 
*    m    m    Parties  have  a   right  to  make  their 
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own  contracts.  Under  the  limited  guaranty  f 
contained  in  this  contract  and  that  iinpoBed  by 
Law,  the  defendant  could  have  shown  that  the 
fertilizer  *  *  *  did  not  contain  the  ingredi- 
ents *  *  •  indicated  by  the  analysis  made 
by  the  state  chemist." 

Our  statute  (Revisal  H  3945  ta  3957)  pro- 
vides for  an  analysis  by  the  department  of 
agriculture  of  all  fertilizers  sold  in  the  state, 
and  makes  the  certificate  of  the  state  chemist 
prima  facie  evidence  of  their  contents.  We 
are  of  the  opinion  that,  notwithstanding  the 
stipulation  as  to  nonliability  for  results,  evi- 
dence of  the  effect  of  any  particular  fertilizer 
upon  crops  is  competent,  under  certain  condi- 
tions, to  prove  that  it  did  not  contain  the 
guaranteed  ingredients  or  in  the  proportion 
specified  in  the  label  put  on  the  bag. 

The  court,  in  Jones  y.  Cordele  Guano  Co., 

supra,  referring  to  a  similar  contract  as  the 

one  in  question,  said: 

"While  it  is  true  that  the  note  sued  on  in  the 
present  case  contained  an  express  stipulation 
that  the  makers  purchased  on  their  own  judg- 
ment ahd  waived  any  guaranty  as  to  the  effects 
of  the  fertilizer  on  their  crops,  we  think  they 
were  nevertheless  entitled  to  show  that  their 
crops  derived  no  benefit  from  the  use  of  the 
fertilizer  in  question.  It  was  competent  for 
them  to  do  this,  not  for  the  purpose  or  repudiat- 
ing or  varying  the  terms  of  their  written  con- 
tract, or  of  holding  the  guano  companv  to  a 
guaranty  it  had  expressly  declined  to  mak^  but 
to  show  that  in  point  of  fact  the  guano  did  not 
come  up  to  the  guaranteed  analysis  branded  on 
the  sacks,  as  required  by  law.  In  other  words, 
it  was  the  right  of  the  defendants  to  show  that 
this  guano  did  not  contain  the  chemical  ingredi- 
ents set  forth  in  that  analysis.  If  the  guano 
failed  to  produce  any  beneficial  effect  on  the 
crops  under  favorable  auspices,  this  fact  would 
at  least  tend  to  show  it  did  not  contain  the  fer- 
tilizing elements  in  the  proportions  specified  in 
the  analysis  branded  on  the  sacks.*' 

But  when  there  is  an  offer  of  such  evi- 
dence, the  kind  of  soil,  manner  of  cultiva- 
tion, accidents  of  season,  and  other  pertinent 
facts  should  be  first  shown,  so  that  a  founda- 
tion may  be  laid  for  admitting  testimony  of 
actual  production,  with  a  view  of  disparag- 
ing the  fertilizers,  and  the  Jury  should  be 
carefully  instructed  that  they  can  consider 
the  evidence  only  for  the  purpose  of  show- 
ing the  absence  of  the  guaranteed  ingredi- 
ents or  the  represented  quantities  of  each, 
and  not  at  all  for  the  purpose  of  assessing 
damages,  either  directly  or  indirectly,  be- 
caase  of  any  loss  or  diminution  of  the  crops, 
as  the  measure  of  damages  depends  upon 
quite  a  different  principle. 

[4]  The  extent  of  the  recovery  must  be  re- 
stricted to*  the  difference,  not  necessarily  be- 
tween the  price  and  the  value  of  the  article 
purchased,  but  to  the  difference  between  the 
article  delivered  under  the  contract  of  war- 
ranty and  its  value  or  market  price  if  it 
bad  been  such  as  it  was  warranted  to  be. 
Manufa<*turing  Co.  v.  Oil  Co.,  150  N.  C.  150, 
63  S.  E.  676,  134  Am.  St.  Rep.  899,  citing 
Parker  v.  Fenwlck,  138  N.  O.  209,  50  8.  B. 
627 ;  Marsh  v.  McPherson,  105  U.  S.  70d,  26 
li.  £d.  1139;  Manufacturing  Co.  v.  Gray,  129 
N.  C.  438,  40  S.  E.  178,  57  L.  R.  A.  193.  The 
principle  is  thus  stated  in  85  Cyc.  pu  468: 


'*The  general  rule  as  to  the  measure  of  dam- 
ages on  a  breach  of  warranty  is  that  the  buyer 
is  entitled  to  recover  the  difference  between 
the  actual  value  of  the  goods  and  what  the  value 
would  have  been  if  the  goods  had  been  as  war- 
ranted, and  in  the  application  of  the  rule  it  is 
held  that  the  fact  that  the  goods  were  actually 
worth  the  price  which  was  paid  for  them  is  im- 
material. The  difference  between  the  purchase 
price  and  the  actual  value  cannot  be  regarded 
as  the  measure  of  damages,  as  in  such  case  the 
purchaser  recovers  too  -  small  a  sum  if  he  has 
made  a  bad  bargain  and  paid  more  than  the 
goods  were  worth,  and  too  great  a  sum  if  he 
has  made  a  good  bargain,  paying  less  than  the 
goods  were  worth.  It  is  true  that  in  some  cases 
the  rule  has  been  stated  that  the  measure  of 
damages  is  the  difference  between  the  purchase 
price  and  the  actual  value  of  tibe  goods,  but  in 
nearly  all  of  these  cases  the  theory  undoubtedly 
is  that  in  accordance  with  the  general  rale,  if 
there  Is  no  otiier  evidence  of  the  actual  value  i 
of  the  goods,  the  nurchaae  price  will  be  regard- 
ed as  such  value.** 

The  elementary  rule,  as  above  stated,  is 
the  best  rule,  leaving  the  price  to  be  con- 
sidered, when  necessary,  in  the  final  adjust- 
ment between  the  parties  to  ascertain  what 
is  due  by  one  to  the  other  on  account  of  the 
transaction,  when  there  has  been  a  breach  of 
the  warranty.  We  have  mentioned  this  sub- 
ject for  the  purpose  of  showing  that  no  part 
of  the  recovery,  under  this  contract,  should 
be  assessed  for  the  failure  of  crops,  as  there 
is  an  express  stipulation  that  plaintiff  should 
not  be  held  liable  for  any  results  from  the 
use  of  the  fertilizer,  and  the  charge,  in  this 
respect,  was  erroneous.  This  court  said  In 
Fertilizer  Works  v.  McLawhom,  158  N.  0. 
274,  276,  73  S.  K  883: 

**The  deficiency  in  value  was  allowed  him  in 
abatement  of  price.  The  claim  of  consequential 
damages  resulting  in  the  alleged  shortage  in  his 
crop  was  properly  disallowed  by  the  court. 
Carson  v.  Bunting,  154  N.  C.  632  [76  S.  E. 
923],  where  the  court  holds  that  the-  measure 
of  damages  is  in  the  abatement  of  the  price,  as 
is  also  provided  by  Revisal,  3940." 

It  must  not  be  understood  that  we  are 

dealing  with  a  case  where  a  farmer  is  suing 

hia  merchant  for  a  breach  of  contract  in  .the 

sale  of  fertilizers,  alleging  that  they  were 

deficient .  in    quality,    and    thereby    he    has 

sustained  a  loss  or  diminution  of  his  crop, 

in  the  cultivation  of  which  it  was  used.    The 

sale  in  such  a  case  may  have  been  made 

upon  an  express  or  an  implied  warranty  as 

to  the  quality  of  the  fertilizer,  and  does  not 

fall  within  the  principles  we  have  discussed. 

With  reference  to  such  a  case.  Justice  Hoke 

said  in  Tomlinson  v.  Morgan,  166  N.  C.  557, 

82  S.  £S.  963: 

**The  court  does  not  understand  that  plaintiff 
seriously  contends  that  a  warranty  has  not  been 
established  by  the  verdict,  but  it  is  cbiefly  urg- 
ed for  error  that  there  Is  no  proper  evidence 
tending  to  show  a  breach  of  the  warranty—-!,  e., 
that  the  guano  sold  was  off  grade;  and,  sec- 
ond, that,  under  our  decisions,  a  loss  claimed  ^ 
in  diminution  of  the  crop  is  too  remote  and  un- 
certain to  be  ma^le  the  basis  for  an  award  of 
damages.  Undoubtedly,  a  counterclaim  of  this 
character  presents  such  an  inviting  field  for 
litigation  and  is  so  liable  to  abuse  that  ft  si  oul<l 
not  be  entertained  unless  it  is  clearly  establish. eJ 
that  there  has  been  a  definite  breach  of  the  wnr- 
ranty.  and  satisfactory  evidence  is  offered  that 
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the  loss  claimed  is  directly  attributable  to  the 
breach,  and  the  amount  can  be  ascertained  with 
a  reasonable  degree  of  certainty.  While  the 
court  should  always  be  careful  to  see  that  these 
rules  are  not  transgressed  to  the  injury  of  a  liti- 
gant, when  the  facts  in  evidence  clearly  meet 
the  requirements,  authority  in  this  state  is  to 
the  effect  that  the  loss  suffered  in  diminution 
of  a  given  crop«  when  it  is  clearly  attributable 
to  a  definite  breach  of  warranty  as  to  the  quali- 
ty of  a  fertilizer,  that  it  is  within  the  contem- 
plation of  the  parties  and  capable  of  being  as- 
certained with  a  reasonable  degree  of  certainty, 
may  be  made  the  basis  for  an  award  of  dam- 
ages"—citing  Herring  v.  Armwood,  130  N.  O. 
177.  41  S.  E.  96,  57  I#.  R.  A.  958 ;  Spencer  v. 
HamUton.  113  N.  C.  49.  18  S.  B.  167.  37  Am. 
St  Rep.  611. 

The  Tomlinson  Case,  it  has  been  suggested. 
Is  somewhat  in  conflict  with  our  views,  but 
,  we  think  it  clearly  is  not.  but  entirely  con- 
sistent therewith.  In  that  case  it  appeared 
that  there  was  an  express  warranty  "that 
the  fertilizer  was  suitable  for  tobacco." 
which  meant,  if  properly  construed,  that  if 
it  was  used  in  the  cultivation  of  tobacco  it 
would  produce  good  results  and  Increase  the 
yield.  Besides,  there  wag  no  limited  war- 
ranty as  in  our  case,  and  no  restriction  of 
liability  for  results,  and  it  appeared,  fur- 
ther, that  a  member  of  the  plaintiiTs  firm 
had  said  that  he  had  seen  as  much  as  he 
had  wanted  to  see.  and  he  thought  there 
must  have  been  a  mistake  made  in  the  fac- 
tory by  putting  in  acid  instead  of  phosphate. 
These  fftcts  show  a  radical  difference  be- 
tween the  two  cases.  If  the  merchant  who 
buys  from  the  fertilizer  company  chooses 
to  sell  to  the  farmer  with  a  warranty  dif- 
ferent from  that  which  has  been  given  to 
him.  and  broader  In  its  scope,  he  may  do 
00.  but  he  cannot  thereby  increase  the  lia- 
bility of  the  fertilizer  company  upon  its  war- 
ranty to  him.  That  will  remain  as  fixed  by 
the  terms  of  the  contract,  and  will  not  be  al- 
tered by  any  future  conduct  or  action  of  the 
merchant  in  his  dealings  with  others. 

The  effect  of  the  judge's  instruction  upon 
the  third  issue,  which,  by  the  way,  is  not  in 
proper  form,  was  to  add  a  term  to  the  con- 
tract not  inserted  therein  by  the  parties,  and 
to  charge  the  plaintiff  upon  a  warranty, 
for  the  performance  of  which  he  was  not 
bound,  and  for  any  breach  of  which  he  was 
therefore  not  liable. 

It  has  been  suggested  that  the  court,  in 
Jones  V.  Gordele  Guano  Co.,  supra,  decided 
that  evidence  as  to  the  use  of  the  fertilizer 
upon  lands  and  its  effect  upon  crops  was  ad- 
missible only  as  corroborative  or  discrediting 
testimony,  after  there  had  been  evidence  of 
an  analysis  of  the  fertilizer ;  but  we  think  It 
is  substantive  evidence,  and  for  the  reason 
given  by  the  court  in  that  case  for  admitting 
it  as  corroborative.  It  has  been  held  to  be 
substantive  evidence  in  Tomlinson  v.  Morgan, 
166  N.  C.  5b7.  82  S.  E.  953.  Cervantes  wisely 
said,  in  his  Don  Quixote,  that  "the  proof  of 
the  pudding  is  the  eating."  and  so  by  analogy 
the  proof  of  the  fertilizer  is  the  using  of  it 


It  is  practical  instead  of  scientific  proof,  but 
the  evidence  should  be.  admitted  cautiously 
and  with  proper  and  full  safeguards,  so  as, 
by  eliminating  the  speculative  elements,  to 
show  clearly,  the  causal  connection  between 
the  fertilizer  used  and  the  loss  or  diminution 
of  the  crop.  Unless  the  foundation  for  such 
proof  is  well  laid,  it  lacks  in  probative  force, 
as  it  has  not  been  removed  from  the  realm  of 
speculation  and  is  only  conjectural  and,  of 
course,  unreliable. 

We  direct  that  there  must  be  a  new  trial, 
because  of  the  errors  indicated. 

New  trial. 


(100  S.   C.  24S) 
STATE  V.  TIDWELL.     (No.  9035.) 

(Supreme  Ck>art  of  South  Carolina.    March  15, 

1915.) 

1.   JUBT   ^=:»82  —  SUICMONINO  JUBOBS — NON- 
COMPLIANCE WITH  Statute. 

0>nceding  that  Civ.  Code  1912.  |  4028,  pro- 
viding that  jurors  shall  be  summoned  *'aa  pro- 
vided by  law,"  refers  to  Civ.  CJode  1902,  i  2923. 
providing  that  the  sheriff  shall  summon  each 
person  drawn  as  juror  by  reading  to  him  the 
venire  with  his  indorsement  thereon  of  such 
I>erson  having  been  drawn  or  by  leaving  at  his 
place  of  abode  a  written  notification  thereof  and 
of  the  time  and  place  of  the  sitting  of  the  court 
where  the  sheriff  mailed  a  subpoena  to  each  of 
the  36  men  on  the  venire,  27  of  whom  acknowl- 
edged the  receipt  of  the  subpoena  and  appeared 
in  court,  and  the  sheriff  also  served  as  many  of 
the  other  9  men  as  he  could  find  by  delivering 
the  subpoena  to  them,  and  one  of  them  appear- 
ed, the  failure  to  comply  strictly  with  the  stat- 
ute was  not  ground  for  quashing  the  venire, 
since  while  jurors  ought  to  be  summoned  in  for- 
mal manner,  and  all  named  in  the  venire,  who 
can  with  reasonable  diligence  be  found,  ought 
to  be  summoned  and  to  attend,  a  formal  sum- 
mons  is  not  necessary,  if  they  attend. 

[Ed.  Note.~For  other  cases,  see  Jury,  Cent 
Dig.  §i  282,  307-309,  331,  332,  348,  369,  367, 
380;    Dec.  Dig.  €=:>82.] 

2.  JuBT  ^=»70— Additional  JuBosa— Statu- 

TOBY   PbOVISIONS. 

Under  Civ.  Code  1912,  |  4023,  providing 

that  nothing  in  that  article  shall  prevmt  the 
clerk  of  the  court  of  common  pleas  from  issu- 
ing venires  for  additional  jurors  in  term  time 
upon  the  order  of  the  court  whenever  it  is  nec- 
essary for  the  convenient  dispatch  of  its  busi- 
ness, in  which  case  the  venire  shall  be  served 
and  returned  and  the  jurors  required  to  attend 
on  such  days  as  the  court  shall  direct,  where 
the  sheriff  served  by  mail  or  in  person  all  of  the 
36  men  named  in  uie  original  venire,  the  court 
after  the  original  panel  had  been  exhausted  in 
a  homicide  case,  was  warranted  in  ordering  the 
issuance  of  a  venire  for  additional  jurors. 

[Ed.  Note.—For  other  cases,  see  Jury,  Cent 
Dig.  S§  310-330,  340,  350;  Dec  Dig.  ^=>V^ 


3.  JUBT  ^ss>70— Additionai.  Jub<»s— Statu- 

TOBT    PBO VISIONS    —    "JUBOBS   IN    ATTKND- 

ance"— Tales  Box. 

Under  Cr.  Code  1912,  §  82,  relative  to  per- 
emptory challenges.  Civ.  Code  1912,  |  401S. 
providing  that  the  names  on  the  jury  list  shall 
be  written  on  separate  ballots  and  placed  in  a 
jury  box,  which  shall  be  kept  securely  locked, 
and  that  at  the  same  time  there  shall  be  placed 
in  a  special  apartment  in  such  box,  to  be  known 
as  the  "tales  box/'  the  names  of  not  less  than 
100  nor  more  than  400  persona^  whose  nanKi 
appear  on  the  list  as  residing  within  five  miles 
of  the  courthouse  from  which  jurors  shall  b« 


^s»For  other  case*  see  same  topic  and  KiSY-NUMBBR  in  ell  Key-Numbered  Digests  and  Indexes 
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m  to  supply  deficiencies  arising  from  any 
e  of  emergency  during  the  sitting  of  the 
t,  section  4023  relative  to  issuing  venires 
idditional  jurors  in  term  time,  and  circuit 
t  rule  25  providing  that  in  the  impaneling 
jury  in  criminal  cases,  where  the  right  of 
nptory  challenge  is  claimed  and  allowed,  a 

under  10  years  of  age  shall  draw  one  from 
lames  of  all  the  jurors  in  attendance,  which 
haying  answered,  shall  be  presented  to  the 
sed,  and  so  on,  until,  in  regular  course,  the 
I  be  exhausted  or  a  jury  formed,  where, 

the  exhaustion  of  the  regular  panel  in  a 
cide  case,  the  court  ^ected  the  issuance 
venire  for  15  additional  jurors,  it  was  er- 

0  call  one  of  such  additional  jurors  who 
ened  to  be  present  in  court  without  wait- 
in  til  all  of  such  additional  jurors  had  been 
loned  and  given  a  reasonable  time  to  ap- 
and  without  then  drawing  the  names  as 
ded  in  the  rule,  as  -*the  jurors  in  attend- 
'  within  the  rule  means  the  jurors  in  at- 
nce  or  who  have  had  notice  and  a  chance 
tend. 

.  Note.— For  other  cases,  see  Jury,  Cent 
S§  310-330,  340.  350 ;  Dec.  Dig.  «=»70.] 

)MiciDE  -Q=>169  —  Evidence —Deoulba- 
S8  OF  Deceased. 

)n  a  trial  for  homicide,  where  accused  tes- 

that,  at  an  interview  between  him  and 

sed  a  few  days  before  the  homicide,  de- 

1  manifested  a  hostile  and  threatening  at- 
!  towards  him,  it  was  error  to  admit  evi- 

of  deceased's  declarations  a  few  minutes 
such  interview  as  to  things  that  occurred 
e  interview  having  no  reference  to  his 
id  threats  or  threatening  attitude. 

.  Note. — For  other  cases,  see  Homicide, 
Dig.  §§  341-350;   Dec  Dig.  «=s>169.] 

MIGIDE  ^=:»183— BVIDENOB— ADMIBSIBIL- 

>n  a  trial  for  killing  a  man  claimed  to 
wronged  accused's  daughter,  it  was  error 
ait  evidence  and  x>ermit  cross-examination 
used  and  his  daughter  as  to  the  lewd  life 

daughter  and  her  stepmother,  accused's 
ind  their  illicit  intercourse  witn  men  oth- 
n  deceased. 

Note. — ^For  other  cases,  see  Homicide, 
Dig.  §  387 ;   Dec.  Dig.  i8»183.] 

rNSSSBS  ^S9405— CONTRADICnOlf— Ad- 
IBIUTT. 

Q  a  trial  for  killing  a  man  as  a  result  of 
tin^  between  him,  another  man,  and  ac- 
I  wife  and  daughter  at  a  bawdyhouse,  the 
my  of  the  proprietor  of  such  house  that 
3d  did  not  engage  the  rooms  at  her  house 
relevant  and  incompetent  to  contradict 
ignter's  testimony  that  he  did  engage  the 

Note. — ^For  other  cases,  see  Witnesses, 
Dig,  §§  1273,  1275;  Dec.  Dig.  «=5>405.] 

CICIDE     ^==>237    -*    PBESXT1CPTI0N8    AND 

JEN  OF  Pboop— Insanity. 
le  who  pleads  unsoundness  of  mind  in  ex- 
f  a  homicide  must  prove  such  unsound- 
r  a  preponderance  of  the  evidence  or  by 
;h  evidence  as  will  raise  a  reasonable 
ibout  his  guilt  of  the  offense  charged; 
ace  an  instruction  that  while  defendant 
und  to  prove,  by  a  preponderance  of  the 
e,  that  he  was  of  unsound  mind,  if  upon 
deration  of  the  entire  testimony  any  rea- 
doubt  remained  as  to  whether  or  not  he 
le,  he  was  entitled  to  an  acquittal,  was 
y  refused. 

Note. — For  other  cases,  see  Homicide, 
)ig.  §  500;    Dec.  Dig.  <@=>237.] 

al  from  General  Sessions  Circuit 
Greenville   Ck)unty;    T.   J.   Mauldin, 


George  W.  Tidwell  was  convicted  of  man- 
slaughter, and  he  appeals.  Reversed,  and 
new  trial  ordered. 

Defendant's  seventh  request  was  as  fol- 
lows: 

"That  while  it  is  true  that  the  defendant 
must  prove  that  he  was  of  unsound  mind  at  the 
time  of  the  act  in  question  by  the  preponder- 
ance of  the  evidence,  yet  it  is  also  true  that 
upon  a  consideration  of  the  entire  testimony  in 
the  case,  the  state's  as  weU  as  the  defendant's, 
if  any  reasonable  doubt  remains  in  the  mind 
of  the  jury  as  to  whether  or  not  he  was  sane, 
then  the  defendant  is  entitled  to  a  verdict  of 
•not  guilty.' " 

James  H.  Price  and  Townes  &  Earle,  all  of 
Greenville,  for  appellant  Solicitor  P.  A. 
Bonham  and  Cothran,  Dean  &  Cothran,  all 
of  Greenville,  for  the  State. 

GAGE3,  J.  Verdict  below  for  manslaugh- 
ter; Judgment,  imprisonment  at  hard  labor 
for  12  yei^rs;  bail  refused;  appeal  here  by 
defendant  for  a  new  trial. 

The  defendant  is  a  man  past  middle  life 
and  hitherto  of  excellent  reputation.*  The 
deceased  was  a  young  man  in  the  prime  of 
life,  and  unmarried,  and  of  feigned  <diaBtlty. 
The  transaction  arose  out  of  the  adulterous 
life  of  the  deceased  and  the  defendant's 
young  daughter,  17  years  of  age,  and  the 
vengeance  of  the  father  thereabout 

The  deceased  resided  in  Greenville,  had  lu- 
crative employment  there  in  the  oflBce  of  a 
cotton  mill,  and  had  good  connections.  The 
defendant  resided  at  Clinton  and  was  a 
traveling  newspaper  canvasser;  and  his 
daughter  lived  there  with  him  and  her  step- 
mother. 

The  deceased  visited  the  girl  at  her  Clin- 
ton home,  and  by  her  account  there  first 
wronged  her  in  her  father's  house,  tn  Decem- 
ber, 1913.  In  the  next  month  he  wrote  to 
her  a  letter,  which  contained  no  suggestions 
of  wrongdoing,  but,  on  the  contrary,  ex- 
pressed a  tender  afFection  for  the  girl.  In 
the  early  months  of  1914  the  girl  fell  deep 
into  the  mire  of  sin,  and  her  stepmother 
with  her.  They  met,  by  appointment,  the 
deceased  and  another  man  at  a  house  of 
prostitution  kept  by  a  negress  In  the  dty  of 
Greenville.  The  father  got  news  of  the  scan- 
dal, repaired  to  the  scene,  and  sought  an  in- 
terview with  the  deceased,  but  with  no  satis- 
factory result  That  interview  was  at  a 
hotel  on  Sunday  afternoon.  On  the  Thurs- 
day following,  which  was  the  12th  of  March, 
the  defendant  sought  the  deceased  at  the 
place  of  his  employment,  and  shot  him  to 
death  with  a  pistol.  The  conviction  was  un- 
lawful, and  there  must  be  a  new  trial. 

There  are  50  exceptions,  which  were  un- 
necessary, and  much  incumber  the  record. 
The  defendant's  counsel  has  grouped  the  50 
exceptions  into  16,  and  the  counsel  for  the 
state  has  stated  the  alleged  errors  under 
four  heads.  And  there  are  really  only  four 
substantial   issues,   to   wit:     (D  Ought  the 
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first  ventre  to  have  been  quashed?  (2)  Ongbt 
the  Juror  Rogers  to  have  been  presented  to 
tho  defendant  before  all  the  15  additional 
Jurv)rs  had  been  summoned  to  appear  and 
before  there  had  elapsed  a  reasonable  time 
for  them  to  appear?  (3)  Was  Incompetent 
testimony  allowed?  And  this  includes:  Was 
there  improper  cross-examination  of  the  fa- 
ther and  daughter?  (4)  Was  the  defendant's 
seventh  and  refused  request  a  right  state- 
ment of  the  law? 

[1]  These  in  their  order.  The  first  issue 
mnst  go  against  the  appellant  The  venire 
first  sent  out  by  the  clerk  to  the  sheriff  di- 
rected him  to  serve  86  men  to  sit  as  jurors. 
The  service  was  not  made  by  a  delivery  into 
the  hands  of  the  36  men  of  a  subpoena  to  ap- 
pear in  court ;  but  the  service  was  made  ''by 
mail/'  and  that  method  consisted  in  sending 
the  subpoena  in  a  letter  to  the  person,  and 
also  an  acknowledgment  of  its  receipt,  which 
acknowledgment  the  person  was  expected  to 
sign  and  return  by  mail  to  the  sheriff.  Of 
the  36  men  named  in  the  venire  27  signed 
the  acknowledgment,  returned  the  same  to 
the  sheriff,  and  appeared  in  court  to  serve 
as  jurors.  As  many  of  the  9  others  as  the 
sheriff  could  find  were  served  by  a  delivery 
into  their  hands  of  the  subpoena  to  appear. 
One  pf  these  appeared,  so  that  28  men  named 
in  the  venire  were  present  in  court  and  8 
were  absent. 

The  sole  contention  is  that  the  sheriff  sum- 
moned those  27  men  in  an  unlawful  manner; 
that  the  direction  of  the  statute  to  summon 
them,  "as  provided  by  law"  (Code  1919,  I 
4026),  means  the  manner  prescribed  by  the 
Code  of  1902  (section  2023).  Granting  that 
the  sheriff  ought  to  have  followed  the  direc- 
tion of  the  Code  of  1902,  which  is  not  ad- 
judged, his  failure  to  do  so  was  not  of  sub- 
stance. 

The  character  of  the  men  named  in  the 
venire  is  not  challenged ;  the  successive  meth- 
ods  of  their  selection  are  not  questioned. 
These  are  the  essential  tjiings  which  dedi- 
cate men  to  jury  service.  It  matters  little 
how  they  get  notice  to  appear  In  court,  so 
they  are  fit  and  are  rightly  selected.  They 
ought  to  be  summoned  in  formal  manner,  and 
all  named  in  the  venire,  who  can  with  rea- 
sonable diligence  be  found,  ought  to  be  sum- 
moned, and  all  ought  to  attend;  but  a  for- 
mal summons  is  not  necessary.  If  they  at- 
tend.    State  V.  Crosby,  Harp.  91. 

Out  of  the  28  men  who  appeared,  as  many 
as  11  were  presented  to  the  defendant  and 
sworn  as  jurors;  the  others  all  were  chal- 
lenged by  the  state  or  by  the  defendant,  and 
that  exhausted  the  panel. 

[2,  3]  The  testimony  shows  that  the  sheriff 
served,  either  by  mail  or  in  person,  all  the 
36  men  named  In  the  venire  who'  could  be 
found.  The  court  then  was  warranted  to 
proceed  under  section  4023  to  provide  "addi- 
tional jurors.*'  Upon  a  proper  order  to  do  so, 
the  clerk  issued  his  venire  for  15  additional 
jurors  to  appear  forthwith.    But,  before  th^ 


sheriff  had  "served  and  returned"  the  venire, 
one  man  specified  in  it,  Rogers  by  name,  who 
happened  to  be  present  in  court,  was  called 
to  the  book. 

At  that  same  instant  the  defendant  Iiad 
already  exercised  nine  of  his  ten  peremptory 
challenges;  and  he  was  obliged  to  accept  or 
to  reject  the  man  Rogers;  and  a  rejection, 
which  he  did,  exhausted  his  peremptory  chal- 
lenges, so  that  he  was  compelled  to  accept 
the  next  name  drawn  out  And  out  of  this 
the  second  issue  arises,  and  It  must  go 
agrainst  the  state.  The  appellant  objected 
that  'It  has  not  been  shown  to  the  court  that 
the  15  who  were  drawn  here  served,  and 
that  these  names  were  not  put  in  the  hat 
and  the  names  drawn  out  so  as  to  give  us 
the  opportunity  of  having  the  entire  15  of  the 
venire  in  court.**  The  question  Is  governed 
by  section  62  of  the  Criminal  Code  of  Pro- 
cedure, sections  4018  and  4023  of  the  Code 
of  Laws,  the  twenty-fifth  rule  of  court,  and 
by  the  decided  cases. 

For  accuracy  of  statement,  the  panel  of 
36  jurors  will  be  referred  to  as  the  original 
panel,  and  the  panel  of  15  jurors  vdll  be  re- 
ferred to  as  the  additional  panel,  for  the  stat- 
ute describes  them  as  "additional  jurorsL** 

There  is  no  difference  betwixt  the  char- 
acter of  the  men  on  the  two  panels ;  there  Is 
no  difference  in  the  agency  by  which  the 
names  haye  theretofore  been  put  Into  and 
drawn  out  of  the  "jury  box";  there  Is  no 
difference  in  the  agency  by  which  the  mem- 
bers of  each  may  be  brought  into  court; 
there  is  no  difference  in  the  manner  by  which 
each  panel  shall  be  presented  to  the  aocnsed 
on  his  trial.  The  only  differences  in  the  cas- 
es are  these:  One  panel  is  put  into  the  "jury 
box,"  and  the  other  panel  is  put  into  the 
apartment  of  the  jury  box  known  as  the 
"tales  box" ;  one  panel  is  summoned  by  a  ve> 
nire  issued  before  term  time  and  the  other 
by  a  venire  issued  in  term  time. 

Manifestly  it  would  not  be  lawful  for  a 
trial  court  to  proceed  against  objection  to  se- 
lect a  jury  to  try  the  accused  out  of  the  origi- 
nal panel,  before  the  sheriff  had  exercised 
due  diligence  to  summon  all  the  jurors  nam- 
ed in  the  venire,  and  before  such  jurors  could 
have  a  chance  to  attend.  Such  a  procedure 
would  open  the  door  for  an  unfair  triaL 
Thereby  only  jurors  well  known  to  be  friend- 
ly to  one  side  or  the  other  might  be  in  at- 
tendance. The  case  is  not  altered,  on  prin- 
ciple, that  the  selection  is  to  be  made  from 
the  additional  panel,  although  that  panel  is 
for  the  "convenient  dispatch  of  business.'* 
The  statute  moreover  provides  that  the 
"venire  shall  be  served  and  returned,"  pre- 
sunmbly  before  or  at  the  appearance  of  ,the 
jurors. 

We  think  the  twenty-fifth  rule  of  court 
does  not  alter  the  case.  To  "draw  one  from 
the  names  of  all  the  jurors  in  attendance" 
must  mean,  in  light  of  reason  and  the  law, 
jurors  in  attendance  or  who  have  had  notice 
to  attend  and  the  chance  to  attend. 
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The  case  at  bar  iUnstrates  the  peril  of 
proceeding  to  select  jurors  before  tbe  whole 
panel  to  be  summoned  has  been  served  and 
has  bad  a  chance  to  appear.    We  are  mind- 
ful of  the  rule,  long  since  enunciated,  that 
the  right  to  reject  a  Juror  does  not  include 
the  right  to  select  a  Jury.    But  in  Jury  trials, 
like  in  most  transactions  of  life,  there  is  a 
lawful    element    of    that    which    is    called 
chance,  for  the  lack  of  better  name.    With 
15  names  in  the  bat,  and  a  boy  to  draw,  who 
can  divine  what  may  come  out?    If  a  name 
pleasing  to  the  defendant,  he  is  entitled  by 
the  rule  of  court  and  the  chance  to  have  it 
And  if  a  name  menancing  to  the  defendant, 
and  his  necessities  shut  him  up  to  it,  he  must 
by  the  same  rule  and  chance  accept  it.    We 
are  mindful,  too,   of  the  practice  of  trial 
courts  for  the  dispatch  of  business  to  proceed 
to  the  selection  of  Jurors  before  all  those 
named  in  the  additional  venire  have  come 
Into  court;  but  that  practice  ought  to  have, 
and  under  ordinary  circumstances  does  have, 
the  consent  of  counsel,  except  in  a  pinch  like 
this. 
The  third  issue  must  go  against  the  state. 
[4]  The  defendant  had  testified  to  an  inter- 
view with  the  deceased  at  a  hotel  on  Sunday 
before  the  homicide,  whereat  deceased  mani- 
fested a  hostile  and  threatening  attitude  to- 
wards defendant    The  state  called  Rickman 
and  Bronson  as  witnesses.    They  were  not 
present  at  the  interview,  but  talked  with  de- 
ceased a  few  minutes  thereafter.    These  wit- 
nesses detailed  the  declarationB  of  deceased 
about  the  colloquy.    These  declarations  had 
no  reference  to  defendant's  testimony  about 
threats  or  a  threatening  attitude  of  deceased 
at  the  interview.    They  referred  to  what  the 
deceased  told  defendant  about  the  lewdness 
of  his  daughter  with  other  men  than  himself. 
They  were  not  admissible,  under  the  rule  in 
Chaffin's  Case,  56  8.  a  434»  88  fi.  B.  454,  and 
they  were  both  irrelevant  and  incompetent 
[6]  The  third  Issue  includes  the  defend- 
ant's objection  to  the  statefs  cross-examinar 
tlon  of  the  father  and  the  daughter.    The 
objection  is  sustained. 

The  cross-examination  of  G.  W.  TldweU 
coTers  88  printed  pages,  and  that  of  Olive 
Tidwell  covers  28  printed  pages.  Much  of  it 
was  directed  to  an  exposure  of  Olive's  lewd 
life  with  other  men.  Much  of  it  was  direct- 
ed to  an  exposure  of  Mrs.  TidwelFs  lewd  life 
with  other  men.  There  Is  high  warrant  for 
tbe  belief  that  a  father  is  most  anxious 
about  a  prodigal  child.  That  this  child  was 
lost  In  the  ways  of  sin  was  no  reason  why 
she  should  be  exposed  to  the  contempt  and 
ridicule  of  the  Jury,  and  was  no  reason  why 
a  father's  solicitude  about  her  should  be 
dulled. 

The  character  and  life  of  the  wife  Mrs. 
Tidwell  had  no  relevancy  to  the  issues  that 
"Were  being  tried;  yet  not  only  was  the  de- 
fendant closely  questioned  about  his  wife, 


but  a  witness  Woods  was  produced  to  swear 
to  his  Illicit  intercourse  with  Mrs.  Tidwell. 
The  testimony  was  Incompetent 

A  witness  Bussey  testified  to  his  illicit  in- 
tercourse with  Olive,  in  contradiction  to  her 
denial  of  the  fact  The  testimony  was  ir- 
relevant and  Incompetent 

[6]  A  .witness  Gosnell  testified  that  Mary 
Walker,  the  negress  proprietor  of  the  bawdy- 
house,  had  told  him  that  the  deceased  had 
not  engaged  the  rooms  at  her  house.  This 
was  to  contradict  Olive,  who  had  sworn  that 
deceased  did  engage  the  rooms.  This  testi- 
mony was  Irrelevant  and  ineompeteht 

^ere  is  no  need  to  further  discusathe  tes- 
timony, or  to  point  with  detail  to  the  errors 
in  it  They  are  manifest,  for  they  infringe 
the  plainest  rules  of  evidence,  and  need  not 
be  suggested  to-  guide  in  the  next  trial  of 
the  case. 

It  is  sufficient  to  say  that  the  testimony 
which  has  been  reiferred  to,  and  the  cross- 
examination  which  has  been  recited,  were 
sufficient  to  prejudice  the  defendanjt's  cause, 
and  were  in  denial  of  that  fair  trial  to  which 
he  is  entitled. 

[7]  The  fourth  issue  must  go  against  the 
defendant  Let  the  seventh  request  be  re- 
ported. The  true  rule  is  that  he  who  pleads 
unsoundness  of  mind  in  excuse  for  homicide 
must  prove  such  unsouhdnesa.  by  a  prepon- 
derance of  the  evidence,  or  by  so  much  evi- 
dence as  will  raise  a  reasonable  doubt  about 
the  defendant's  guilt  of  the  ofJFense  charged. 
State  V.  Mcintosh,  39  S.  C.  107,  17  S.  E.  446. 

The  Judgment  below  \b  reversed.  It  is  so 
ordered,  and  a  new  trial  must  be  had. 

GARY,  C.  J.,  and  WATTS,  J.,  concur. 
IIYDRICK  and  FRASSR,  JJ.,  concur  in  the 
result 


(100  S.  C.  242) 

STATE  V.  HONDROS.     (No.  9034.) 

(Supreme  Court  of  South  Carolina.    March  13, 
'   ■  1915.) 

1.   SeABCH£S    AKD     SeIZUBXS    ^=»7  — StTNDAT 

Law-— CoNSTETJcnoN. 

Under  Cr.  Code  1912,  {  699,  declaring  that 
any  one  pul^ltcly  crying  or  exposing  for  sale 
any  goods  or  merchandise  upon  Sunday  shall 
fptEeit  the  goods,  a  seizure  and  forfeiture  of  ,12 
boxes  of  Cigars  partially  filled;  aggre^ ting  283 
cigars,  worth  S14.15,  was  not  in  violation  of 
(Ik>n8t  U.  0.  Amend.  4,  securing  the  right  of' 
the  people  in  their  house  and  effects  against 
unreasonable  searches  and  seizures.  . 

[Ed.  Note.^For  other  cases,  see  Searches  and 
Seizures,  Cent  Dig.  {  5;  Dec.  Dig.  ^=»7.] 

2.  CoNflrnTxrriONAL  Law  «=»303— "Dub  Pro- 
cess OP  Law"— Prosbcuhon  tob  Sunday 
Violation. 

Const  U.  S.  Amend.  5,  and  Const  art  1. 
5,  declaring  that  no  one  shall  be  deprived  of 
.ife,  liberty,  or  property  without  **due  process 
of  law"  only  saved  to  a  person  the  right  to  be 
brought  into  court  and  to  have  a  chance  there 
to  establish  any  fact  which  b:^  the  law  of  the 
land  will  protect  him  and  his  property,  and 
are  not  violated  by  Cr.  Code  1912,  f  d99  et  seq., 
providing  for  a  forfeiture  of  goods  exposed  for 
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«a]e  on  Sunday,  and  for  sQmmons  by  a  magis- 
trate who  upon  bis  own  view,  confession  of  the 
party,  or  proof  of  one  or  more  witnesses  under 
oath  may  order  forfeiture  of  the  goods  by 
seizure  and  sale. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  863--866;  Dec.  Dig.  <&=» 
303. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Due  Process  of  Law.] 

3.  CONSTTTDTIONAL    LaW    ^=»84    —    StTNDAT 

LiAW— Establishing  Religion. 

Cr.  Code  1912,  {  699,  providing  for  the 
forfeiture  of  goods  exposed  for  sale  on  Sunday, 
does  not  violate  Const,  art  1,  §  4,  declaring 
that  the  General  Assembly  shaill  make  no  law 
respecting  an  establishment  of  religion. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {{  152-154 ;  Dec.  Dig.  «=» 
84.] 

4.  CmifiNAL    Law    i^=>90— Jtjeisdiction    of 
Magistbatb— "Punishment.** 

Const  art.  5,  §  21,  gives  magistrates  ju- 

*  risdiction,  to  be  prescribed  by  the  General  As- 
sembly, not  to  extend  to  cases  where  the  pun- 
ishment exceeds  a  fine  of  SlOO  or  imprisonment 
for  60  ddys.  Cr.  Code  1912,  §  20,  gives  them 
jurisdiction  of  all  offenses  subject  to  the  pen- 
alties of  fine  or  forfeiture  not  exceeding  ^100; 

•  and  section  699  et  seq.  provides  for  the  for- 
feiture of  goods  exposed  for  sale  on  Sunday  and 
gives  to  magistrates  authority  to  summon  any 
offender,  and,  upon  proof,  to  issue  warrant  to 
seize  and  sell  such  goods.  Held,  that  the  mag- 
istrate had  jurisdiction  to  forfeit  goods  exposed 
for  sale  on  Sunday;  the  term  '^punishment" 
not  including  a  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  172;   Dec.  Dig.  <S=>90. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Punishment.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Laurens  County;  F.  B.  Gary, 
Judge. 

Charley  Hondros  was  convicted  in  magis- 
trate's court  of  a  yiolatlon  of  the  Sunday 
law  and,  from  an  afiarmance,  he  appeals.  Af- 
flnued. 

The  exceptions  were  as  follows: 

I.  Because  his  honor  F.  B.  Gary  erred  in 
overruling  the  defendant's  exceptions  to  the 
judgment  of  the  magistrate  and  in  confirming 
the  said  judgment 

II.  Because  his  honor  erred  in  finding  that 
the  defendant  did  publicly  cry,  show  forth,  or 
expose  for  sale,  any  wares,  merchandise,  fruit, 
herbs,  goods,  or  chattels  on  the  Lord's  Day  in 
violation  of  section  699  of  vol.  2  of  the  Code 
of  1912  and  there  was  no  testimony  tending 
to  show  that  the  defendant  did  at  the  time 
charged  violate  the  said  section,  but  he  should 
have  held  that  he  onl^  sold  two  cigars  to  one 
of  his  boarders  as  an  incident  to  his  meal  fur- 
nished. 

III.  Because  his  honor  erred  in  not  holding 
that  the  magistrate  had  no  jurisdiction  to  pro- 
nounce the  sentence  of  forfeiture  of  the  12  boxes 
of  cigars  for  the  selling  of  only  two  cigars  from 
the  showcase,  as  the  said  section  699  does  not 
provide  that  the  magistrate  could  sentence  the 
defendant  to  pay  a  fine  not  exceeding  $100  or 
imprisonment  for  a  term  not  exceeding  30  days, 
and  that  the  said  section  699  and  the  punish- 
ment laid  down  in  said  section  of  forfeiture 
is  in  violation  of  section  21,  art  5,  of  the  Con- 
stitution of  1905. 

IV.  Because  the  said  section  699  is  in  viola- 
tion qt  article  1  of  the  amendments  to  the  Con- 
stitution of  the  United  States  respecting  an  es- 
tablishment of  religion. 


v.  Because  the  said  section  699  and  the  judg- 
ment of  the  magistrate  and  his  honor  the  cir- 
cuit judge,  in  pronouncing  a  forfeiture  of  12 
boxes  of  cigars  for  selling  two  cigars,  are  in 
violation  of  section  6,  art.  1,  and  section  19  of 
article  1  of  the  Constitution  of  this  state,  pro- 
hibiting the  forfeiture  of  estates  by  a  convic- 
tion, and  prohibiting  the  imposition  of  cruel 
and  unusual  punishments  and  excessive  fines. 

VI.  Because  said  section  699  and  the  judg- 
ment of  the  magistrate  and  of  his  honor  the 
circuit  judge  are  in  violation  of  the  5tli  and 
4th  amendments  to  the  Constitution  of  the 
United  States  and  of  section  5^  art  1,  of  the 
Constitution  of  this  state,  declaring  that  no  law 
shall  be  passed  or  enforced  by  this  state  or  any 
other  state  depriving  any  person  of  his  prop- 
erty without  due  process  of  law  or  denying  per- 
sons the  equal  protection  of  the  law. 

VII.  His  honqr  erred  in  not  overruling  the 
judgment  of  the  magistrate  and  in  not  dismiss- 
ing the  prosecution. 

YIII.  Because  his  honor  erred  in  finding  that 
the  defendant  did  publicly  cty,  show  forth, 
or  expose  for  sale  12  box^s  of  cigars  of  the 
value  of  $14.15  contained  in  defendant's  show- 
case, and  he  should  have  overruled  the  judgment 
of  the  magistrate  in  holding  that  the  defend- 
ant did  publicly  cry.  show  forth,  or  expose  for 
sale  the  said  quantity  of  dgars,  and  his  hon- 
or erred  in  dismissing  defendant's  appeal  and 
in  remanding  the  case  to  the  magistrate  for  fur- 
ther proceedings. 

Ferguson,  Featherstone  &  Knight  and  F. 
P.  McGowan,  all  of  Laurens,  for  appelant 
B.  A.  Cooper,  of  Laurens,  for  the  State. 

GAGE,  J.  Conviction  before  a  magis- 
trate's court  for  violation  of  the  Sunday 
laws  as  written  in  section  699  of  the  Code 
of  Lawa  Appeal  to  the  circuit  court,  and 
the  magistrate's  judgment  there  affirmed. 
Appeal  here. 

The  appeal  is  totally  without  merit  The 
judgment  below  is  manifestly  right  Hie  de- 
fendant is  a  native  of  Greece.  It  does  not 
appear  if  he  is  a  citizen  of  the  United  States. 
If  he  is  a  citizen  of  the  United  States,  he 
ought  to  obey  the  laws  of  the  state;  If  he 
is  not  a  citizen  of  the  United  States,  he  most 
obey  the  laws  of  this  state.  The  exiles  and 
martyrs  who  first  settled  this  territory  fixed 
their  character  upon  its  laws,  and  those  who 
now  come  liither  must  conform  thereto,  until 
at  least,  unhappily,  that  character  may  be 
changed. 

There  are  eight  exceptions;  but  the  appel- 
lant has  argued  upon  only  five,  and  four  of 
those  five  involve  issues  under  the  state  or 
federal  Constitutions.  Let  the  exceptions  be 
reported. 

The  following  constitutional  enactments 
are  invoked: 

State:  (1)  Article  5,  (  21,  as  to  a  magis- 
trate's JurlsdicUon;  (2>  article  1,  §  8,  as  to 
a  forfeiture  of  estate;  (3)  article  1,  i  19,  as 
to  excessive  fines;  (4)  article  1,  §  5,  as  to 
due  process  of  law;  (5)  article  1,  i  4,  as  to 
establishment  of  religion. 

Federal:  (6)  Fourth  am^idment,  as  to  un- 
reasonable seizures;  (7)  fifth  amendment,  as 
to  due  process  of  law. 

The  appellant  has  cited  no  case  and  no 
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text  to  sustain  his  contentionB  about  theso 
constitutional  enactments.  He  lias  simply 
thrown  them  in  as  dragnets,  and  we  are  dis- 
posed to  take  them  out  in  like  manner.  It  is 
sufficient  to  say  the  second,  third,  and  sixth 
cited  enactments  have  no  relevancy  to  the 
facts  of  the  case  at  bar. 

[1]  The  seizure  and  forfeiture  here  was  of 
12  boxes  of  cigars,  partially  filled,  aggregat- 
ing 283  cigars,  worth  $14.15.  The  argument 
of  counsel  is  that: 

"If  the  magistrate  could  pronounce  a  for- 
feiture of  12  boxes,  he  could  under  the  same 
modus  operandi,  forfeit  1,000  boxes,  a  power 
▼old  under  the  principle  of  reductio  absuroum." 

If  there  be  an  absurdity,  it  lies  In  the  con- 
tention that  the  power  to  do  a  reasonable 
thing  involves  also  the  power  to  do  an  un- 
reasonable thing. 

[2]  The  fourth  and  seventh  enactments 
only  save  to  a  person  the  right  to  be  brought 
into  court,  and  to  have  the  chance  there  to 
establish  any  fact  which,  by  the  law  of  the 
land,  would  protect  him  and  his  property. 
The  statute  in  question,  and  the  trial  for  its 
violation,  does  not  impinge  upon  those  con- 
stitutional enactments. 

[3]  The  fifth  enactment  has  over  and 
again  been  construed,  and  against  the  con- 
tention of  the  appellant  City  Council  v. 
Benjamin,  2  Strob.  621,  49  Am.  Dec.  608; 
Cain  V.  Daly,  74  S.  C.  480,  65  S.  Bw  110; 
State  V.  James,  81  S.  C.  198,  62  S.  B.  214, 
18  li.  R.  A  (N.  S.)  617,  128  Am.  St  Rep. 
902,  16  Ann.  Cas.  277. 

[4]  The  first  enactment  has  reference  to  a 
magistrate's  jurisdiction,  and  the  exact  con- 
tention is  that  in  the  case  at  bar  the  magis- 
trate went  beyond  the  limit  fixed  by  these 
words  of  the  Constitution: 

"Jurisdiction  (to  be  prescribed  by  the  Gen- 
eral Assembly)  shall  not  extend  to  cases  where 
the  punishment  exceeds  a  fine  of  SlOO  or  im- 
prisonment for  Blxtj  days.**    Art  5,  i  21. 

At  section  20  of  the  Criminal  Code  the 
General  Assembly  has  fixed  the  Jurisdiction 
of  a  magistrate  tn  these  words: 

*'They  shall  have  jurisdiction  of  all  offenses 
which  may  be  subject  to  the  penalties  of  either 
fine  or  forfdture  not  exceeding  one  hundred 
doUarS)*'  etc 

But  the  same  chapter  of  the  Criminal  Code 
wliich  enacts  the  Sunday  law  expressly  con- 
fers on  magistrates — 

"power  and  authoritv  to  summon  before  him 
any  person  who  shall  offend  •  *  *  and  up- 
on proof  *  *  *  the  said  magistrate  shall 
give  a  warrant  *  *  *  to  seise  the  said  goods 
*  •  •  put  on  sale,  •  •  •  and  to  sell  the 
same.** 

It  has  been  held  that  the  word  'punish- 
ment,'* as  used  in  the  Constitution  at  arti- 
cle 5,  i  21,  does  not  include  a  forfeiture, 
such  for  instance  as  that  prescribed  by  sec- 
tion 699  of  the  Sunday  statute.  State  v. 
Monter,  79  S.  C.  91,  60  S.  B.  226.  That  stat- 
ute does  not  n:ake  the  selling  of  goods  on  the 
"Liord's  Day"  a  crime  punishable  by  fine  or 
imprisonment    It  directs  the  magistrate  to 


proceed  against  the  goods,  and  to  forfeit 
them  to  the  county.  There  is  no  punishment 
of  the  vendor  by  fine  or  imprisonment  im- 
posed by  the  statute.  The  vendor  Is  not  ar- 
rested upon  a  warrant  issued;  he  is  "sum- 
moned" before  the  magistrate,  judgment  la 
in  rem,  and  the  person  of  the  vendor  goes 
free.  The  procedure  Is  not  that  prescribed 
by  section  28  of  the  Criminal  Code.  The 
statute  prescribed  no  other  process  or  pro- 
cedure by  which  the  sale  of  goods  on  the 
"Lord's  Day"  may  be  stopped.  Unless  a 
magistrate  may  proceed  to  do  it,  no  officer 
may.  That  statute  confers  the  jurisdiction, 
and  the  Constithtion  does  not  limit  the  juria- 
diction;  the  jurisdiction  la  therefore  lawful 
to  be  exercised. 

The  judgment  of  the  drcnit  court  la  there- 
fore affirmed. 

GART,   C.   J.,    and   WATTS,   HYDRICK, 
and  TRASSSR,  JJ.,  concur. 


aOO  S.  C.  288) 

STATB  V.  QRnMBIiE&    (No.  9038.) 

(Supmne  Court  of  South  Carolina.    March  18, 

1915.) 

1.  Embezzlement  ^=:»47— Bbbaoh  ot  Tttvin-^ 

PABTNEBSHIF— BVIDENOB. 

In  a  prosecution  for  breach  of  trust  with 
fraudulent  intent,  evidence  held  to  take  to  the 
jury  the  question,  whether  a  partnership  existed 
between  defendant  and  prosecutor  which  would 
be  a  defense  to  the  prosecution. 

[Ed.  Note.-'For  other  cases,  see  Bmbesile- 
ment,  Dec.  Dig.  ^s>47.} 

2.  Cbikinal  LiAW  ^s»898— Paboi.  ShriDSHOB 
— • 'Pabtwebship.  " 

"Copartnership"  is  a  factitious  relationship 
between  two  or  more  persons,  and  its  existence 
depends  on  the  agreement  between  the  parties 
and  the  agreement  may  be  established  by  parol. 
[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  879-886;  Dec.  Dig.  «5>89& 

For  other  definitions^  see  Words  and  Phrases, 
First  and  Second  Series,  Partnership.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County. 

J.  B.  Grumbles  was  ccmvlcted  of  breadi  of 
trust  with  fraudulent  intent,  and  be  appeals. 
Affirmed. 

Oscar  Mauldln  and  T.  O.  Turner,  both  of 
Greenville,  for  appellant.  P.  A  Bonbam,  Sol., 
of  Greenville,  fbr  the  State. 

GAGE,  J.  Indictment  and  conviction  and 
Judgment  for  breach  of  trust  with  fraudulent 
intent   Appeal  by  defendant 

[1]  There  are  two  exceptions,  but  only  one 
issue.  There  was  no  testimony  for  the  de- 
fense, and  only  one  witness  for  the  state  upon 
the  issue  in  the  case,  and  that  the  prosecutor 
Chastaln.  The  defendant's  contention  is  that 
the  testimony  of  Chastaln,  direct  and  cross, 
made  a  case  of  partnership  betwixt  Chastaln 
and  Grumbles  to  buy  and  trade  and  sell  cows. 
The  exact  and  practical  contention  is  that  the 
testimony  was  susceiAlble  of  that  inference, 


^s»For  other  casei  see  sume  toplo  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  ladeses 


784 


84  SOUTHBASTBRN  RBPORTEB 


(8.a 


and  only  that  inference^  and  tbat  the  court 
oaght  to  have  so  held,  and  to  have  directed  a 
verdict  of  not  sailty.  Of  course,  if  the  two 
men  vrere  copartners,  there  could  be  no  con- 
viction under  the  indictment.  The  court  sub- 
mitted to  the  Jury  as  one  of  the  issues  in  the 
case  whether  or  not  the  testimony  of  Ohastain 
made  out  a  case  of  partnership,  and  the  court 
instructed  the  Jury  what  constituted  a  part- 
nership; but  the  court  declined  to  tell  the 
Jury  that  the  testimcmy  certainly  made  a  case 
of  partnership.  We  think  the  Judgment  of 
the  court  thereabout  Is  correct 

[2]  Copartnership  Is  a  factitious  relation- 
ship betwixt  two  or  more  persons;  and  its 
existence  depends  upon  the  agreement  be- 
tween the  parties;  and  the  agreement  may 
be  established  by  parole  There  is  a  ludd 
statement  of  the  law  of  partnership  in  Price 
V.  Middleton,  75  S.  C.  108  et  seq.,  65  S.  E.  156. 
There  is  no  need  to  repeat  it  here.  Measured 
by  the  rules  there  stated*  it  is  not  certain 
that  the  relationship  which  existed  betwixt 
Chastain  and  Grumbles  constituted  them  part- 
ners. 

The  reporter  will  annex  to  thisr  opinion  those 
parts  of  the  testimony  which  are  relevant  to 
the  issue.  The  parts  are  set  out  on  a  sepa- 
rate sheet,  hereto  attached. 

The  Judgment  below  is  affirmed. 

GARY,  a  J.,  and  HYDRIOK,  WATTS,  and 
FRASER,  JJ.,  concur. 

R.  H.  Chastain,  a  witness  for  the  state,  be- 
ing duly  sworn,  testiiied  as  follows: 

Direct  examination  by  Mr.  Bonham: 

"Q.  Mr.  Chastain,  where  do  you  Itte?  A. 
Brandon  Mills.  O.  What  is  your  bosiness?  A. 
Well,  I  work  at  the  carpenter's  trade  some  and 
trade  cows  some.  Q.  You  have  got  J.  B. 
Grumbles  indicted  here  for  fraudulently  appro^ 
priating  to  his  own  use  certain  moneys  of  yours 
amounting  to  $80^20.  It  is  charged  in  the  in- 
dictment that  you  intrusted  him  with  the  col- 
lections of  these  moneys.  Now  go  ahead  and 
state  the  transaction.  A.  Mr.  Grumbles  used 
those  cows,  a  selling  them  for  a  commission, 
what  he  got  over  the  principal.  Q.  Well,  now, 
did  the  cows  belong  to  you?  A.  Yes,  sir.  Q. 
You  turned  them  over  to  him  to  sell  for  you? 
A.  Yes,  sir.  Q.  Did  he  or- not  settle?  A.  No, 
sir;  he  did  not.  Q.  Well,  > now,  did  you  au- 
thorize him  to  use  that  money?  A.  No,  sir. 
Q.  Did  you  loan  it  to  him?  A.  No.  sir.  Q. 
Did  you  tell  him  he  could  appropriate  it  to  his 
own  use?  A.  No,  sir.  Each  cow  he  sold  he 
was  to  settle  and  take  hold  of  the  profits  that 
he  made.  Q.  You*  put  a  price  on  the  cows,  and 
he  was  to  settle  with  you  right  away?  A.  Yes, 
sir;  what  they  cost.  Q.  And  then  ^ve  you  half 
the  verdict?  A.  Yes,  sir.  Q.  You  didn't  au- 
thorize him  to  use  the  money  at  all?  A.  Nb^ 
sir.    Q.  When  you  first  went  into  business  how 


much  did  Grumbles  put  into  that  business?  A. 
Not  a  cent.  Q.  Didn^t  he  put  in  $32?  A.  No, 
sir.  Q.  Didn't  he  agree  to  sell  those  cows  and 
you  were  to  take  half  of  the  profit  and  he  the 
other  half?  A.  Yes,  sir;  every  one  that  he  trad- 
ed. Q.  Every  one  that  he  traded  he  was  to 
have  half  the  profit  and  700  half?  A.  Yes,  sir. 
Q.  When  you  first  went  into  business  what  waa 
the  nature  of  your  relations  with  him?  A. 
Wdl,  sir,  I  was  to  furnish  the  money  to  boy 
the  cattle  and  Mr.  Grumble  was  to  sell  them. 
Q.  He  was  to  do  the  work?  A.  Yes,  sir.  Q. 
And  he  was  to  get  half  of  what  they  cost?  In 
other  words  you  were  partners?  A.  No,  sir. 
Q.  He  put  in  the  work  and  you  put  in  the  mon- 
ey? A.  Yes,  sir.  Q.  He  put  in  Ills  work 
against  your  money?  A.  No,  sir;  not  against 
my  money  at  all.  It  was  the  commission  what 
he  made  there.  Q.  He  put  in  the  work  and 
you  put  in  the  money?  A.  No,  sir.  Q.  Did  you 
ever  do  any  work?  A.  Yes,  sir:  I  certainly 
did.  Q.  What  work  did  you  do?  A.  I  .went 
and  bought  cows'.  Q.  I  just  want  to  ask  you 
ai|[ain  positively  when  you  went  into  business 
with  him  if  you  put  in  the  money?  A.  Yes, 
sir.  Q.  He  put  in  the  work,  didn't  he?  A. 
Yes,  sir;  he  put  in  the  work.  Q.  And  he  was  to 
get  half  the  profits  and  you  half?  A.  He  was 
to  get  half  of  the  profits  of  the  cows,  he  bought, 
providing  that  he  cut  out  the  profits.  Q.  Listen 
to  me.  It  is  as  plain  as  it  can  be.  When  yoa 
went  into  business  togetJ^er  you  put  in  the  mon- 
ey and  he  aid  the  work,  and  you  were  each  to 
get  half  of  the  profits?  A.  Yes,  sir;  out  of  ev- 
ery one  that  come  tn.  If  he  got  any  profit  out 
of  wliat  he  sold  he  was  to  get  half,  but  if  he 

ot  no  profit  out  of  it  there  was  to  be  nothing. 

.  I  want  you  to  understand  the  agreement. 

bu  put  in  the  money  and  he  put  in  the  work, 
and  he  was  to  get  half  of  the  profits?     A.  If 
he  got  any  profit  he  was  to  get  naif,  if  he  got 
none  he  wasn't  to  have  none.    Q.  This  was  the 
agrreement:    That  vou  put  in  the  money  and 
that  he  do  the  work,  and  you  were  each  to  g^ 
hulf  of  the  profits?    Ain't  tiiat  the  agreement? 
A.  I  bought  the  cows,  and  paid  for  tnem,  and 
he  was  to  sell  them,  and  if  he  made  a  profit  he 
was  to  have  half  of  what  he  made.     Q.  And 
you  were  to  get  half?   A.  Yes,  sir;  I  was  to  get 
half  and  him  half.    Q.  And  he  was  to  have  the 
possession  of  them  and  do  all  the  trading?    A. 
Not  all  of  it    Q.  You  didn't  fix  a  price  on  that 
stuff,  did  you?    A.  It  was  fixed  when  I  bought 
it    Q.  That  he  was  to  get  just  what  that  was? 
A.  If  he  got  anything  out  of  it     Q.  That  he 
was  to  get  just  what  you  paid  for  it?    A.  If  lie 
got  anything  out  of  it    Q.  If  he  sold  them  for 
more  than  that,  that  was  the  profit?     A.  Yo, 
sir.    Q.  And  he  was  to  sell  these  cows  for  yon. 
and  if  he  made  a  profit  he  got  half  and  yoa  got 
half?    A.  Yes,  sir.    Q.  Who  was  doing  the  feed- 
ing of  these  cows  all  the  time?   Didn't  Gmmbles 
do   that?     A.  I  give  him  that  money  to  buy 
feed  when  I  went  back  down  home.    Mr.  Manl- 
din.   do    you    want    the    truth    in    this    case? 

"Court:  You  answer  his  questions.  Q.  Who 
paid  for  the  feed  for  these  cows?  A.  I  paid 
for  part  of  it'  Q.  Who  paid  for  the  other  part? 
A.  I  dont  know,  sir.  Q.  If  they  got  anj. 
Grumbles  was  responsible  for  feeding  them, 
wasn't  he?  A.  What  I  didn't  pay  for,  I  reck- 
on." 
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W.  Va.  775) 

4HAM  GROCERY  CO.  et  aL  t.  CHASE 
etal    (No.  2602.) 

)reme  Court  of  Appeals  of  West  Virginia. 
March  9,  1916.) 

(8ytlahu9  hy  ike  Cowrt.) 

BAUDULENT  CONVBTANOBB  ^S»25&— CBXD- 

)B*8  Suit— Pabties— Joint  Dxbtobs. 

?he  codebtora  of  one  of  two  or  more  joint 

}rs,  who  has  made  a  fraudulent  conveyance, 

lot  necessary  parties  to  a  suit  by  Grediton 

roid  it 

I.  Note.— For  other  cases,  see  Fraudulent 

eyances,  Gent  Dig.  U  741-750 ;   Dec  Dig. 

55.] 

lAUDUUSNT    CONWTANCES    ^B9l62— SUTT 

Set  A8IDB— Fbauduxent  Intent. 
[n  a  suit  by  subse<|uent  creditors  to  set 

a  deed  made  by  their  debtor,  without  con- 
ition  deemed  valuable  in  law  and  with  In- 
fo binder,  delay,  and  defraud  his  creditors, 
:bt  within  five  years  from  the  date  of  the 

it  suffices  to  prove  fraudulent  intent  on 
art  of  the  grantor  alone.  Proof  of  knowl- 
thereof  by  the  gtanCee  Is  not  required. 

.  Note.~For  other  cases,  see  Fraudulent 
ijances,  Gent  Dig.  H  004,  605;  Dec  Dig. 

52.] 

AUOULENT    CONVSTANOBS    ^S»162— SET- 

3  Aside— Right— Intent  ot  Gbantbe-^ 

.UNTEKB. 

.  mere  volunteer  participates  In  the  fraud 
grantor,  bv  his  acceptance  of  a  convey- 

nade  with  intent  on  the  part  of  the  lat- 

defraud  his  creditors,  or  by  his  retention 
benefit  thereof  after  notice  of  thfe  intent 

^hich  it  was  made. 

Note.—For  other  cases,  see  Fraudulent 
ranees.  Cent  Dig.  {{  604,  505;  Dec  Dig. 

luduubnt  Convetances  ^=s>209  —  In- 
•  TO  Dbfbaud  Cbeditobs— Effect. 
tent  to  defraud  existing  creditors,  in  the 
on  of  a  voluntary  conveyance,  vitiates  it 
subsequent  creditors. 

Nofe.— For  other  cases,  see  Fraudulent 
ances.  Cent  Dig.  {f  632,  6S3;  Dec  Dig. 
•J 

QDuucNT  Conveyances  ^=s>104— Fbaitd 
BEDITOB0— Husband  and  Wife.  ' 
husband's  disposition  of  practically  all 
property,  within  a  period  of  about  two 
0^  voluntary  conveyances  to  his  wife, 
wing  some  debts  and  contracting  others, 
iulent 

Note. — For  other  cases,  see  Fraudulent 
incea.  Cent  Dig.  |§  837-344 ;  Dec  Dig. 

al    from    Circuit    Court,    McDowell 

by  the  Graham  Grocery  Company  and 
igainst  C.  B.  Chbite  and  others.  From 
for  plaintilTs,  defendants  appeaL  Af« 
ind  remanded. 


comity,  deeming  it  to  have  been  made  with 
intent  to  hinder,  delay,  and  defraud  them. 

The  grounds  of  demurrer  to  the  bill,  which 
the  court  overruled,  were:  (1)  Lade  of  suf- 
ficient allegations  of  fraud;  and  (2)  non- 
Joinder  of  codebtors  of  the  defendant  Chase. 

[1,2]  As  the  bill  distinctly  alleges  the  con- 
veyance was  voluntary  and  without  legal 
consideration  and  that  the  indebtedness,  or 
part  of  it,  existed  at  the  date  of  the  con- 
veyance, and  also  charges  intent  on  the  part 
of  the  grantor,  in  making  the  conveyance,  to 
hinder,  delay,  and  defraud  his  creditors  and 
especially  the  plaintiffs,  and  avers  notice  of 
■och  intent  on  the  part  of  Chase's  wife,  the 
grantee,  the  first  ground  of  demurrer  obvi- 
ously falla  It  would  be  a  waste  of  time 
to  dte  authority  for  a  proposition  so  ele- 
mentary as  this.  Nor  is  the  other  objection 
well  founded.  Though  there  is  authority  to 
the  contrary  (Oliphant  v.  Hartley,  82  Ark. 
465;  Bank  y.  Landauer,  68  Wis.  44,  81  N.  W. 
160),  the  weight  of  authority  throughout  the 
country  excuses  nonjoinder  of  codebtors,  in 
a  proceeding  for  relief  from  a  fraudulent 
conveyance  made  by  one  of  them  (Talib  v. 
Hughes  [Va.]  3  S.  Q.  148;  20  Cyc  716; 
Qnlnn  y.  People,  146  III.  275,  84  N.  B.  148). 
Though  Core  v.  Cunningham,  27  W.  Va.  206, 
does  not  assert  this  proposition,  the  general 
rule  there  declared  seems  to  embrace  it. 
The  object  of.  the  suit  is  to  get  rid  of  a 
fraudulent  conveyance.  The  conveyance  Is 
the  wrong  complained  of,  and  nobody  but 
the  grantor  and  grantee  are  Interested  in  the 
qnestion.  Though  not  wholly  -  foreign  to  it, 
the  right  of  oontribatlon  among  the  debtors 
is  a  separate  and  distinct  matter,  in  which 
the  plaintiffs  have  no  Interest,  and  it  may  be 
settled  without  litigation.  It  is  manifestly 
collateral  to  the  subject-matter  of  the  bill, 
and  persons  interested  in  such  a  liability  or 
question  need  not  be  made  parties.  Mitchell 
V.  Chancellor,  U  W.  Va,  22,  27?  Austin  v. 
Bichardson,  X  Qrat  (Va.)  310. 

The  three  complaining  creditors,  Graham 
Grocery  Company,  First  National  Bank  of 
Welch,  .and.  Fidelity  Banking  &  Trust 
Company,  all  united  in  the  bill.  The 
Graham  Grocery  Com];)any  is  the  holder  of  a 
note  for  $295.31,  signed  by  John  B.  Black, 
dated  ;M[arch  18,  1911,  payable  four  months 
after  date^  to  the  order  of  the  Bank  of  Gra- 
ham, at  the  office  of  discount  and  deposit  of 
the  Fidelity  Banking  &  Trust  Company,  and 
irregularity  indorsed  by  C,  B.  Chase,  W.  H. 
ler,   Taylor  &  Taylor,  of  Welch,  for   Show,  and  S.  K.  McFarland.    The  National 

Bank  of  Welch  holds  a  note  for  the  sum  of 
$1,600,  signed  by  Black  and  Show,  dated 
March  4,  1011,  and  irregularly  indorsed  by 
Chase  and  McFarland.  The  Fidelity  Bank- 
ing  &  Trust  Company  hold  a  note  for  $1,767.- 
50,  signed  by  all  the  parties  as  makers  and 
dated  March  4,  1911. 

The  bill  alleges  that  all  the  notes  held  by 


its.     Cook,  Litz  &  Harman  and  G.  W. 
,  all  of  Welch,  for  appellees. 


CNBARGEB^  J.  The  decree  com- 
of  on  this  appeal  set  aside  and  an- 
8o  far  as  inconsistent  with  alleged 
f  creditors,  a  deed  by  which  C.  B. 
onveyed  to  his  wife  certain  real  es- 
tlie    town  of  Kimball,  in  McDowell  1  the  plaintiffs  were  given  in  renewal  of  older 


»For  otiier  caaes  ■••  um«  topic  and  KBY-NUMBBR  in  all  Key-Numberad  Dlgeata  and  Indaxea 
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notes  executed  originally  before  the  date  of 
tbe  conveyance,  September  12,  1908,  and  the 
proof  shows  the  note  held  by  the  Fidelity 
Banking  &  Trust  Company  was  given  in  lieu 
of  notes  bearing  dates  earlier  than  that  of 
the  conveyance,  but  the  debt  due  the  Graham 
Grocery  Company  seems  to  have  be^i  in- 
curred after  the  date  of  the  deed.  The  note 
held  by  the  First  National  Bank  of  Welch 
was  given  in  part  renewal  of  a  note  for 
12,500  executed  after  the  conveyance.  Prior 
to  May  1,  1908,  all  of  these  parties  and  three 
others,  W.  C.  Miller,  C.  E.  Miller,  and  L.  H. 
Miller,  were  stockholders  in  a  corporation 
known  as  the  Miller  Mercantile  Company. 
On  or  about  said  date,  the  Miller  Mercan- 
tile Company  was  succeeded  by  the  Enter- 
prise Mercantile  Company,  the  stockholders 
therein  being  the  same  as  in  the  other  ex- 
cept the  Millers,  who  sold  their  stock  to  the 
other  stockholders  of  the  Miller  Mercantile 
Company  and  retired  from  the  business. 
For  their  respective  interests,  the  other 
stockholders  gave  them  their  notes,  one  for 
$547.29  to  a  E.  Miller,  one  for  $67a25  to  W. 
C.  MlUer,  and  one  for  $447.67  to  L.  H.  Miller, 
all  of  which  were  dated  May  12,  1908.  At 
the  date  of  the  dissolution  of  the  Miller  Mer- 
cantile Company,  an  outstanding  note  for 
$1,500  made  by  it  and  indorsed  by  all  of  the 
stockholders  of  the  corporation,  was  held  by 
the  Fidelity  Banking  &  Trust  Company.  Be- 
tween that  date  and  May  16,  1910,  this  note 
was  largely  paid  off,  and  on  May  16^  1910, 
the  Miller  notes  and  the  balance  due  on  the 
$1,500  note  were  all  combined  into  the  one 
for  $1,767.50,  above  described.  The  $2,500 
note  was  made  to  obtain  money  used  by  the 
Enterprise  Mercantile  Company,  in  discount- 
ing its  bills. 

Though  the  principle  of  subrogation  no 
longer  avails  a  subsequent  creditor,  in  an  at- 
tack upon  a  conveyance  (ESdwards  Mfg.  Co.  t. 
Carr,  65  W.  Va.  673,  64  S.  B.  1030;  Greer  v. 
O'Brien,  36  W.  Va.  277, 15  S.  B.  74 ;  and  Mc- 
Cue  V.  McCue,  41  W.  Va.  151,  23  S.  B.  689), 
the  existing  indebtedness  must  be  paid  in  the 
usual  course  of  business,  not  merely  changed 
in  respect  of  form. 

The  three  notes  given  to  the  Millers  for 
their  stock,  on  which  Chase  and  others  were 
liable,  as  makers  or  indorsers,  have  never 
been  really  paid.  He  and  his  codebtors,  by 
the  execution  of  a  new  note,  merely  changed 
the  character  of  the  indebtedness,  by  the 
execution  of  a  single  note,  in  lieu  of  three, 
to  another  party  as  creditor.  In  Edwards 
Manufacturing  Co.  v.  Carr,  the  existing  in- 
debtedness had  been  paid  off  in  the  usual 
course  of  business,  and  new  debts,  founded 
upon  new  coDsideratlons,  had  been  subse- 
quently made.  The  same  thing  had  occurred 
in  Greer  v.  O'Brien.  In  that  case.  Judge 
Lucas,  delivering  the  opinion  of  the  court, 
said  the  husband  had  divested  himself  of  no 
property  theretofore  in  his  possession,  except 
in  the  usual  course  of  business,   and   the 


record  disclosed  payment  of  his  exisdng 
debts  in  the  same  way.  Here  the  antecedent 
debts  have  not  been  paid  in  any  real  or  sub- 
stantial sense  of  the  term.  Though  the  origi- 
nal notes  were  technically  extinguished  and 
the  payees  thereof  satisfied,  nothing  more 
has  occurred  than  the  mere  substitution  of 
one  creditor  for  another,  and  one, note  for 
three.  That  is  not  payment  within  the  mean- 
ing of  the  decisions  relied  upon.  As  to  tlie 
existing  Indebtedness,  the  deed  is  conclusive- 
ly fraudulent  and  void. 

[3,  4]  To  obtain  relief  from  the  conveyance 
and  charge  their  debts  on  the  property,  it 
was  incumbent  upon  the  subsequent  credi- 
tors to  establish  actual  fraud  therein;  but 
proof  of  intent,  in  the  making  of  the  deed, 
to  defraud  existing  creditors,  vitiates  it  as  to 
subsequent  creditors.  This  is  the  plain  im- 
port of  the  terms  of  the  statute.  Section  1 
of  chapter  74  of  the  Code,  serial  section  3829, 
declares  every  gift,  conveyance,  assignment, 
transfer  of,  or  charge  upon,  any  estate,  real  or 
personal,  with  intent  to  delay,  hinder,  or  de- 
fraud creditors,  purchasers,  or  other  per- 
sons, of  or  from  what  they  are  or  may  be 
lawfully  entitled  to,  void  as  to  such  credi- 
tors, purchasers,  or  other  persons,  their  rep- 
resentatives or  assigna  This  is  general  and 
applies  to  every  gift,  conveyance,  assign- 
ment, transfer,  or  charge  made  with  sndi 
intent  It  is  qualified  and  limited  by  the 
second  clause,  in  favor  of  purchasers  for 
valuable  consideration.  As  against  them, 
the  fraud  in  the  transaction  does  not  vitiate 
it,  unless  such  purchaser  had  notice  of  the 
fraudulent  intent  of  the  grantor.  This  clause 
does  not  save  a  mere  volunteer,  a  person  to 
whom  a  conveyance  has  been  made  without 
the  payment  of  any  consideration.  The  gen- 
eral declaration  is  that  fraud  In  the  trans- 
action, any  fraud,  fraud  on  the  part  of  the 
grantor  alone,  vitiates,  and  the  only  limita- 
tion upon  its  operation  is  the  saving  in  favor 
of  purchasers  for  value  and  without  notice  of 
the  fraud.  There  is  a  further  saving  in  sec- 
tion 2  of  chapter  74  of  the  Code,  serial  sec- 
tion 8830,  but  not  as  against  fraud,  llkat 
section  does  not  deal  with  fraud  at  aU.  It 
deals  only  with  purely  voluntary  transfers, 
gifts,  and  conveyances,  on  the  one  hand,  and, 
on  the  other,  with  preferences  by  insolvent 
debtors.  It  makes  a  merely  voluntary  con- 
veyance, not  a  fraudulent  one,  nor  one  both 
voluntary  and  fraudulent,  good  as  against 
subsequent  creditors,  and  vitiates  it  only 
as  to  existing  creditors.  It  says  a  voluntary 
conveyance  shall  not  be  void,  merely  because 
it  is  voluntary,  as  to  creditors,  or  purchasers 
who  shall  have  purchased  after  it  was  made. 
If,  in  addition  to  lack  of  consideration  for 
the  conveyance,  there  was  intent  on  the  part 
of  the  grantor  to  defraud  his  creditors,  it  Is 
not  merely  voluntary.  It  is  fraudulent  as 
well  as  voluntary,  and  therefore  falls  under 
the  condemnation  of  section  1,  chapter  74, 
and  is  void  as  to  all  creditors,  subsequent  as 
well   as  existing,  unless  the  grantee  Is  a 
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purchaser  for  value  and  without  notice  of 
the  fraud. 

Omission  to  make  any  saving  in  favor  of  a 
volunteer,  for  lack  of  notice,  is  justified  on 
the  ground  that  he  parts  with  nothing  of  val- 
ue. He  gets  something  for  nothing.  He  be- 
comes a  sort  of  depositary  of  the  property  of 
the  grantor,  whose  sole  purpose  is  to  prevent 
it  from  falling  into  the  hands  of  Ms  credi- 
tors. He  undertakes  to  hold  the  property 
which  came  to  him  without  consideration 
and  so  attempts  to  defeat  the  rights  of  credi- 
tors. In  so  doing,  he  obviously  makes  him- 
self a  party  to  the  fraud.  There  is  no  rea- 
son in  logic,  morals,  equity,  or  justice,  why 
he  should  be  permitted  to  withhold  the  prop- 
erty from  the  creditors,  because  he  had  no 
notice  of  the  fraud.  His  retention  of  it,  after 
such  notice,  is  a  virtual  ratification  or  adop- 
tion of  the  fraudulent  act  Once  proved, 
the  fraud  is  inherent  in  the  thing  he  ac- 
cepts, wherefore  his  acceptance  or  retention 
amounts  to  participation  in  the  fraud.  Ac- 
cordingly, this  court  has  held  it  Immaterial 
whether  a  mere  volunteer  had  notice  of  the 
fraud  on  the  part  of  the  grantor  or  not 
Laidley  v.  Reynolds,  58  W.  Va.  418,  52  S.  E. 
405;  Duncan  v.  Custard,  24  W.  Va.  730; 
Mayhew  v.  Clark,  88  W.  Va.  887,  10  S.  B. 
785;  Connoway  v.  McCann,  30  W.  Va.  200, 
3  S.  B.  590.  This  view  was  expressed  by 
Chief  Justice  Marshall,  in  Sexton  v.  Wheat- 
on,  8  Wheat  229,  5  L.  Ed.  603,  in  the  fol- 
lowing  terms: 

"A  wife  who  is  herself  the  instrument  of  de- 
ception, or  who  contributes  to  its  saccess,  by 
countenancing  it,  may,  with  justice,  be  charged 
with  the  consequences  of  her  conduct.'* 

Analysis  of  the  many  cases  reviewed  by 
Jndge  Johnson  in  Lockliard  &  Ireland  v. 
Beckley,  10  W.  Va.  87,  clearly  shows  it  is 
unnecessary  to  prove  notice,  on  the  part  of 
the  grantee,  of  the  fraud  of  the  grantor  in  a 
fraudulent  and  voluntary  conveyance. 

Some  of  the  observations  made  in  Ed- 
wards Mfg.  Co.  V.  Carr,  65  W.  Ve.  673,  64 
S.  E.  1030,  seem  to  have  been  misapprehend- 
ed by  the  counsel  for  the  appellants.  For  the 
most  part,  they  relate  to  the  pleadings;  the 
bill  having  charged  fraud  and  notice  thereof, 
and  both  defendants  having  denied  it.  Of 
course,  an  admission  of  fraud  in  the  plead- 
ings would  have  been  fatal.  Then  there  was 
a  subsequent  transaction  in  which  Mrs.  Carr 
had  participated,  but  it  was  held  that,  if 
there  was  any  fraud  in  it,  she  h^d  had  no 
knowledge  of  It  Fraud  in  that,  if  establish- 
ed, might  have  been  evidence  of  fraud  in  the 
previous  transaction,  affecting  her  property. 
Hence  it  was  important  to  inquire  whether 
there  was  or  not,  and,  if  so,  whether  she 
knew  it  Respecting  the  charge  of  fraud  in 
the  transaction  between  the  husband  and 
wife,  the  conclusion  of  the  court  was  stated 
in  the  following  terms: 

"Notwithstanding  this,  all  of  the  indebtedness 
existing  at  the  time  of  the  donation  made  to 
his  wife  has  been  paid.  He  continued  to  do 
business,  contracting  new  debts  and  pa^ng  old 


ones.  It  argues  intent  on  his  part  to  continue 
in  business,  not  to  withdraw  wnat  property  he 
had  from  the  reach  of  his  creditors  and  quit, 
and  tends  to  repel  the  charge  of  fraud." 

Thia  necessarily  implies  lack  of  fraud  on 
his  part,  which,  if  established,  would  have 
been  suflicient  The  principles  underlying  the 
decision  were  declared  in  Greer  v.  O'Brien 
and  in  McCue  v.  McCue,  neither  of  which 
puts  in  the  requirement  of  notice  to  the  wife, 
when  she  is  a  mere  volunteer.  McCue  v. 
McCue  is  entirely  consistent  with  the  conclu- 
sion herein  stated.  It  says  the  impeaching 
creditor  must  cause  it  in  some  way  to  ap- 
pear that  the  voluntary  conveyance  was 
made  or  caused  to  be  made  with  some  dis- 
honest intention.  It  does  not  say  the  volun- 
teer must  have  notice  of  the  dishonest  pur- 
pose. 

In  Edwards  ^fg.  Co.  v.  Carr,  part  of  the 
transactions  attacked  were  more  than  five 
years  old.  Such  of  the  observations  therein 
made,  respecting  notice  to  the  grantee,  as 
applies  to  them,  are  founded  upon  a  principle 
declared  in  Laidley  v.  Reynolds,  58  W.  Va. 
418,  52  S.  B.  405,  and  Scraggs  v.  Hill,  43  W. 
Va.  162,  27  S.  E.  310,  holding  that,  in  an  at- 
tack upon  a  voluntary  conveyance,  after  five 
years,  upon  the  theory  of  fraud  in  addition 
to  lack  of  consideration,  the  plaintiff  must 
prove  actual  fraud  on  the  part  of  the  grantor 
known  to  the  grantee  and  participated  in  by 
him.  As  the  attack  upon  the  conveyance  in- 
volved here  was  made  within  five  years  from 
its  date,  neither  the  statute  of  limitations  nor 
these  decisions  construing  it  have  any  appli- 
cation. 

[6]  Being  liable  with  others  for  nearly 
$1,700,  purchase  money  of  stock  in  a  mercan- 
tile company.  Chase  conveyed  his  property  in 
Kimball,  McDowell  county,  to  his  wife,  with- 
out consideration,  by  a  deed  dated,  September 
12,  1908.  He  then  owned  other  real  estate 
in  Jefferson  county,  which  he  daims  was 
worth  13,000  or  $3,500,  all  of  which,  except 
a  small  lot  worth  about  $100,  he  likewise 
conveyed  to  his  wife  later,  probably  less  than 
two  years  afterward.  Between  the  dates  of 
these  conveyances,  he  had  executed  another 
note  for  $2,500.  Show  says  he  exhibited  to 
him,  shortly  before  the  conveyance  of  the  Jef- 
ferson county  property,  some  sort  of  a  paper 
purporting  to  be  a  charge  upon  it  These 
circumstances,  independent  of  the  admissions 
relied  upon,  are  sufficient  to  sustain  the  find- 
ing of  fraudulent  Intent  in  the  conveyance  of 
the  Kimball  property.  Chase  was  then  liable 
for  some  debts  which  he  made  no  effort  to 
pay.  He  contracted  others  .and  then  convey- 
ed away  the  balance  of  his  property,  leaving 
nothing  but  a  lot  worth  $100  and  his  earn- 
ings as  a  laborer  to  which  his  creditors  could 
resort  Though  these  transactions  covered  a 
period  of  about  two  years,  they  were  all  in- 
timately connected  and  may  well  be  consider- 
ed together  on  the  question  of  his  Intent 
The  property  first  conveyed  was  that  most 
accessible  to  his  creditors.    At  the  time  of 
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that  conTeyance,  he  was'  relying  upon  some 
sort  of  an  arrangement  made  for  protection 
of  his  other  proi)erty.  Losing  faith  In  the 
scheme  he  had  devised  for  Its  protection,  he 
voluntarily  conveyed  that  property,  and  so 
obstructed  the  rights  of  all  of  his  creditors. 
His  conduct  as  a  whole  was  clearly  inconsis- 
tent with  an  honest  Intention  toward  any  of 
them. 

The  decree  will  be  affirmed,  and  the  cause 
remanded  for  execution  thereot 


(75  W.  Va.  761) 

MABIB  ▼.  MOORB  et  aL    (No.  2701.) 

(Supreme  Ck>urt  of  Appeals  of  West  VlrginlA. 

March  9,  1915.) 

(Sylldbut  hy  the  Court.) 

1.  Bquitt  ^=s»26—Jubi8dictzon— Action  Bx 
Delicto 

Point  8,  syllabus,  In  Swarthmore  Lumber 
0>.  V.  Parks.  72  W.  Va.  025,  79  S.  B.  723,  re- 
examined  ana  approved. 

[Bd.  Note«— For  other  calm,  see  Bquitj,  Oent 
nig.  H  80>  87 ;  Dec.  Dig.  «=»26.1 

(Additional  8ynalu9  by  Editorial  Btaff.) 

2.  •  Attachmbnt  ^s»12  —  Gboundb  —  ••Claim" 

BNFOBCSABLB   in   BqXTITT. 

A  legal  or  equitable  "claim"  enforceable  in 
equity  by  attachment  under  Ck>de  1906,  c.  106, 
i  1  (Code  1918,  c  106  [sec  4455]),  is  a  liability 
of  the  same  general  class  as  debt,  and  not  one 
Bounding  in  damages  merely, 

[Ed.  Note.~For  other  cases,  see  Attachment, 
C!ent  Dig.  {{  38,  39;   Dec  Dig.  ^=s>12. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Claim.] 

Appeal  from  Circuit  Ck)urt,  Randolph 
County. 

Suit  by  Nancy  A.  Mable  against  J.  B. 
Moore  and  others.  From  decree  for  defend- 
ants, plaintiff  appeala.    Affirmed. 

Talbott  &  Hoover  and  Arnold  ft  Arnold, 
all  of  Elklns,  for  appellant  C.  W.  Maxwell, 
H.  G.  Kump,  and  €•  H.  Scott,  all  of  EUdns, 
for  appellees. 

LTNCH,  J.  By  her  bill,  Nancy  A.  Mable 
seeks  to  recover  of  defendants  the  value  of 
timber  wrongfully  removed  by  them  from 
her  lands,  and  damages  caused  to  other  tim- 
ber thereon  resulting  from  such  unlawful  re- 
moval, whereby  she  suffered  Injury  because 
deprived  of  the  profitable  use  and  enjoyment 
of  such  lands  for  mill  sites  for  manufacture 
of  the  timber  thereon  Into  lumber  for  market 
in  the  manner  contemplated  by  her;  that 
being  a  business  in  which  shct  was  engaged. 
To  impound  defendants'  property  to  answer 
her  demand,  she  sued  out  an  attachment 
against  them  as  nonresidents,  and  .caused 
the  writ  to  be  levied  on  property  owned  by 
them  in  the  county  where  the  suit  was 
brought.  Defendants'  demurrer  being  sus- 
tained and  her  bill  dismissed,  she  has  ap- 
pealed. 

[1]  The  decree  specifically  assigns,  as 
foundation  therefor,  the  holding  in  Swarth-i 


more  Lumb^  0>.  r.  Parks,  72  W.  Va.  625, 
79  S.  E.  723,  that: 

"Chapter  106,  Code,  authorizing  attachments 
in  equity,  confers  upon  courts  of  equity  no  ju- 
risdiction as  to  causes  of  action  ex  delicto.'* 

Plaintiff  contends  the  conclusion  reached 
in  that  case  contravenes  the  express  provi- 
sions of  the  statute,  and  conflicts  with  the 
construction  given  to  it  in  McKinaey  v. 
Squires,  32  W.  Va.  41,  9  S.  B.  55. 

When  viewed  in  the  light  of  the  facts  and 
the  statutory  provisions  on  which  they  were 
predicated,  tliese  decisions  are  not  inharmo- 
nious or  inconsistent.  In  the  McKinaey 
Case,  the  court  had  jurisdiction  independent 
of  the  proceedings  by  attachment.  The  bill 
charged  defendant  bad  fraudulently  convey- 
ed his  property  in  order  to  defeat  or  delay 
recovery  by  plaintiff  upon  the  cause  of  action 
averred,  being  a  breach  of  a  contract  of  mar- 
riage. The  relief  sought  in  the  Swarthmore 
Case  was  predicated  upon  fraudulent  repre- 
sentations by  defendant  In  the  procurement 
of  a  contract  for  the  purchase  of  timber; 
but,  because  plaintiff  failed  to  show  any  con- 
tractual relation  between  it  and  defendant, 
it  could  not  maintain  the  suit,  though  aided 
by  attachment.  In  neither  case  did  the  writ 
give  jurisdiction.  It  was  merely  auxiliary 
to  the  main  purpose  of  the  bilL  It  impound- 
ed defendant's  property  that  its  proceeds 
might  be  applied  to  the  satisfaction  of  plain- 
tiff's demand,  when  established  by  the  oourf  s 
decree. 

It  is  further  argued  by  plaintiff  that  be- 
cause the  statute  provides  for  an  attach- 
ment in  an  action  at  law  or  suit  in  equity 
for  the  recovery  of  any  dalm  or  debt  aris- 
ing out  of  contract,  or  to  recover  damages 
for  any  wrong,  equity  does  have  jnrisdic- 
tlon  upon  attachment  for  any  wrong  or  in- 
jury to  person  or  property,  if  the  trespasser 
is  or  becomes  a  nonresident  and  has  attach- 
able property  within  the  state.  The  inevita- 
ble, logical  conclusion  to  be  drawn  from  the 
argument  advanced  by  plaintiff  would  be  to 
coiifer  on  courts  of  equity  jurisdiction  to  en- 
tertain suits  for  the  recovery  of  damages  for 
assault  and  battery,  adultery,  seduction,  or 
any  other  wrong  to  the  person  or  property 
of  another,  solely  by  virtue  of  an  attach- 
ment sued  out  on  any  of  the  grounds  men- 
tioned in  the  statute.  Such  result  evidently 
was  not  the  purpose  to  be  subserved  by  the 
enactment  If  such  was  the  purpose,  where- 
in does  the  statute  expressly  declare  it?  It 
must  not  be  Inferred,  unless  the  inference  Is 
manifest  Being  in  derogation  of  the  com- 
mon law,  statutes  authorizing  proceedings 
by  attachment  must  be  strictly  construed. 
Barksdale  v.  Hendree,  2  Pat  &  H.  (Va.)  43; 
Delaplaln  v.  Armstrong,  21  W.  Va.  211; 
Cosner  v.  Smith,  36  W.  Va.  788,  15  S.  B.  977; 
Baking  Co.  v.  Bachman,  88  W.  Va.  84,  18  S. 
E.  382.  Wherein,  then,  is  sndi  eqnltable 
jurisdiction  so  conferred?  If  at  all,  it  is  by 
section  1,  c.  106.    No  other  provision  enables 
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urt  of  equity  to  maintnin  a  trait  where,  < 
re  its  enactment,  equity  bad  not  jiirisdio- 
Plalnly,  it  does  not  enlarge  jurisdlo- 
In  equity,  except  as  to  a  debt  or  daim 
due.  This  provision  was  enacted,  re- 
h1,  and  re-enacted  at  several  different 
ons  of  our  Legislature,  and  finally  by 
let  of  1887. 

lUe  different  In  tenns«  in  effect  ours  and 
Virginia  atta6hment  proceedings  are 
antlally  similar;  and,  excepting  so  far 
irely  proceedings  in  rem,  they  are  merely 
:eral  as  an  aid  to  some  other  proceed- 
18  a  warrant  or  sununons  before  a  Jus- 
a  suit  in  equity,  or  an  action  at  law. 
on  Attachment,  3. 

an  early  date  in  Virginia,  the  only 
3s  available  for  collection  of  a  debt 
aim  against  a  foreign  debtor  having 
rty  within  the  state  was  by  attachment 
ulty.  The  Revised  Code  of  1849  an- 
ed  attachments  In  actions  at  law 
the  debt  or  claim  was  recoverable  by 
action,  and  in  equity  only  if  recover- 
n  equity.  Railroad  Go.  v.  Paine,  29 
(Va.)  602.  The  revisers  of  the  Ck)de  of 
In  their  report,  after  remarking  the 
ity  in  understanding  how  Jurisdiction 
elgn  attachment  in  equity  arose,  and 
fledging  that  former  acts  of  the  Vlr- 
issembly  seemed  to  imply  such  Juria- 
as  already  subsisting,  say: 
eems  to  us,  however,  to  be  anomalous, 
ve.  and  incongruous  with  the  other  pro- 
of law  that  there  should  be  an  attach- 
Q  equity  in  cases  of  nonresidents,  for 
lue,  and  the  subject  of  action  at  law, 
s  to  all  other  attachments  for  similar 
nd  even  for  debts  not  yet  due,  there  are 
tis  minute  and  detailed  proceedings  at 
.8  the  law  now  is,  a  suit  in  equity  is  of 
y  resorted  to  for  the  recovery  of  any 
mand  against  a  nonresident.  It  seems 
lere  is  no  good  reason  for  transferring 
claim,  a  debt  due  by  bond,  for  example, 
irt  off  equity,  and  thus  subjecting  both 
and  defendant,  sometimes  numerous  de^ 
I,  to  the  expense  and  delays  of  a  chan- 
L  All  that  the  creditor  wants,  and  all 
ttice  or  the  policy  of  the  attachment 
lires,  is  to  secure  a  lien  on  the  prop- 
bis  debtor.  We  propose,  therefore,  in- 
f  the  present  system  of  attachments 
nonresidents,  to  assimilate  it  to  the 
igs  to  force  an  aippearance  by  attach- 
d  against,  absconding  debtors,  etc.,  and 
all  proceedings  in  all  attachments  sub- 
r  the  same."     Revisers'  Report  (1847) 

LS  stated  by  Judge  Moncure  in  the 

d: 

gipia  ''soon  after  that  revision  was 
e  former  equitable  remedy  by  foreign 
Qt  was  restored  in  regard  to  legal  de- 
nt concurrently  with  the  legal  remedy 
luch  cases  at  the  revision." 

t,  it  will  be  observed,  equity  assum- 
Liction  for  the  enforcement  of  con- 
llabilitiea  against  nonresident  debt- 
ttacliinent  long  before  that  remedy 
Jable  in  actions  at  law.  No  addi- 
tliorlty  was  conferred  on  courts  of 
'  tbe  provisions  of  our  statute,  ez- 
o  debts  not  due.    Where  formerly 


equity  had  ezjclusive  Jurisdiction  for  enforce- 
ment of  legal  and  equitable  debts  and  claims 
due  and  payable,  courts  of  law  have  concur- 
rent Jurisdiction  with  it  only  in  certain 
classes  of  cases,  except  as  noted. 

But  it  Is  not  to  be  presumed  equitable  Ju- 
risdiction was  so  far  enlarged  as  to  embrace 
causes  of  action  at  law.  We  perceive  no 
such  intention,  either  expressly  or  inferen- 
tially,  arising  out  of  the  statute.  It  meant 
only  that,  where  equity  had  theretofore  ex- 
ercised Jurisdiction  on  either  legal  or  equi- 
table claims  or  demands,  it  could  invoke  the 
aid  of  an  attachment  to  compel  compliance 
with  its  decree  or  order. 

"Nonresidents  and  foreign  corporations  may 
be  proceeded  against  eit|ier  at  law  or  in  equity 
—at  law  in  the  case  of  a  legal  cause,  of  action 
on  a  claim  which  is  due,  and  In  equity  on  a 
legal  or  equitable  cause  of  suit,  whether  due 
or  not,  provided  that,  where  the  debt  or  other 
daim  is  not  due.  there  must  be  other  grounds 
for  attachment  than  such  nonresidence.'*  Bams 
on  Attachment,  91i  - 

Evidently  by  the  last  clause  is  meant  the 
further  averment  required  by  the  concluding 
clause  of  section  1  of  our  statute,  which  is  a 
counterpart  of  the  Virginia  statute  on  the 
same  subject  Virginia  Code  1887,  a  141,  § 
1,  serial  section  2959.  Why  should  the  stat- 
ute do  more?  The  remedy  at  law  is  as  ex- 
peditious and  adequate  as  in  equity. 

Besides,  it  will  be  observed,  the  Unal  par- 
agraph of  section  1,  c.  106,  limits  attachments 
in  equity  to  legal  or  equitable  debts  and 
claims.  Impliedly  it  excludes  claims  for 
damages  for  a  wrong,  where  recovery  there- 
for is  the  only  basis  for  the  suit.  Damages 
for  a  tort  are  not  embraced  by  the  Virginia 
statute,  because  such  a  claim  is  not  cogniza- 
ble in  a  court  of  equity.  Sams  on  Attach- 
ment, 56.  From  other  discussion  of  the  same 
subject,  the  author  ho  doubt  meant  equity 
could  not  entertain  a  suit  to  recover  damages 
for  a  wrong,  unless  it  had  Jurisdiction  on 
other  grounds.  In  other  words,  an  attach- 
ment alone  did  not  confer  Jurisdiction.  It 
was  virtually  so  held  la  a  case  cited  by  him. 
Dunlop  V.  Keith,  1  Leigh  (28  Va.)  430,  19 
Am.  Dec.  755.  That  was  a  suit  prosecuted 
in  equity  for  damages  growing  out  of  mis- 
conduct by  Keith  as  clerk  of  a  court,  and 
not  for  a  debt  or  claim  enforceable  in  equity, 
even  when  aided  by  attachment  So  the 
court  held  in  that  case.  To  the  same  effect 
was  McKinsey  v.  Squires,  sutira,  for,  as  ob- 
served, equity  did  entertain  plaintUTs  suit  to 
cancel,  and  did  cancel,  defendant's  convey- 
ance of  his  property,  fraudulently  made  to 
defeat  recovery  against  him  for  breach  of 
contract  of  marriage.  See  2  Mm.  Inst  614. 
Section  1,  read  in  its  entirety,  means  only 
that  an  attachment  may  be  sued  out  in  eq- 
uity where  equity  has  Jurisdiction,  and  at 
law  where  the  law  court  has  Jurisdiction. 

But  plaintiff  further  argues  that  the  word 
"daim,"  as  used  in  the  statute^  embraces 
damages  for  a  wrong.  However,  as  used  in 
statutes  providing  that  no  action  shall  be 
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maintained  against  a  dty  until  the  claim  or 
tiemand  is  presented  to  the  council  for  al- 
lowance^ the  word  "claim'*  has  been  con- 
strued to  Include  only  claims  arising  out  of 
contract  Mason  t.  Ashland,  98  W1&  540,  74 
N.  W.  367;  Perkins  v.  Keith,  58  Neb.  323, 
78  N.  W.  630;  Barrett  v.  Mobile,  129  Ala. 
179,  30  South.  36,  87  Am.  St  Rep.  54 ;  Hunt 
r,  Oswego,  107  N.  T.  629,  14  N.  B.  97.  Or 
such  as  can  in  ordinary  course  be  adjusted 
by  the  financial  agents  of  the  dty.  Harrigan 
V.  Brooklyn,  119  N.  Y.  156,  -23  N.  B.  741.  So 
the  word  "claim"  against  a  city,  in  a  statute 
requiring  them  to  be  filed  with  the  county 
clerk,  means  only  a  claim  originatijig  in  con- 
tract express  or  implied.  Qregg  y.  Commis- 
sioners, 32  Colo.  357,  76  Pac  376;  Miller  v. 
Mullan,  17  Idaho,  28,  104  Pac.  660,  19  Ann. 
Cas.  1107.  There  are  cases  holding  that,  to 
authorize  the  issuance  of  an  attachment,  the 
relation  of  debtor  and  creditor  must  exist 
between  plaintiff  and  defendant  Hart  v. 
Barnes,  24  Neb.  782,  40  N.  W.  322;  Day  v. 
Bennett,  18  N.  J.  Law,  287.  No  such  rela- 
tion, however,  obtains  in  the  case  of  mere 
tort 

[2]  Associated,  as  it  is,  in  the  statute  with 
the  word  "debf*  the  legal  Of  equitable 
"claim"  enforceable  in  equity  is  a  liability  of 
the  same  general  class  as  debt,  and  not  one 
sounding  in  damages  merely.  For  only  by 
procedure  common  to  courts  of  law  can  dam- 
ages for  trespass,  assault  and  battery,  slan- 
der, malicious  prosecution,  and  the  like,  be 
recovered.  Of  these  equity  clearly  has  no 
jurisdiction,  except  where  other  equitable  re- 
lief is  prayed.  Generally,  its  jurisdiction  is 
limited  to  debts  or  claims  for  the  measure- 
ment of  whose  values  there  is  a  fixed  legal 
and  definite  pecuniary  standard,  and  not 
those  having  no  such  standard,  which  are 
submitted  to  the  sound  discretion  of  the  jury 
trying  the  case,  excepting  always  those  cases 
wherein  other  grounds  of  purely  equitable 
relief  warrant  jurisdiction.    2  Min.  Inst  614. 

Construing  a  statute  allowing  an  attach- 
ment in  actions  at  law  upon  a  demand, 
"whether  liquidated  or  not,  arising  upon  a 
contract  or  a  judgment  or  decree,"  requiring 
plaintiff  to  specify  the  amount  of  his  "claim" 
and  the  grounds  therefor^  the  court  in  Sad- 
dlesvene  v.  Arms,  32  How.  Prac.  (N.  T.)  280, 
said  that  the  word  "claim"  is  the  equivalent 
of  a  debt  or  demand  arising  out  of  the  ex- 
press or  implied  terms  of  a  contract 

On  the  theory  that  a  tort  may  be  waived, 
plaintiff,  no  doubt*  could  have  sought  and 
recovered  damages  by  any  appropriate  action 
at  law.  And,  had  she  averred  grounds  of 
equitable  cognizance  in  addition  to  damages 
as  compensation  for  the  injury  done  to  her 
lands,  she  doubtless  could  also  have  main- 
tained her  bill  in  equity,  aided  by  an  attach- 
ment But,  where  no  such  grounds  are  aver- 
red, there  is  no  jurisdiction  in  equity  to  re- 
cover damages  for  any  tortious  act  resulting 


injuriously  to  the  person  or  prcfperty  of  an- 
other, either  with  or  without  the  purely  an- 
cillary proceeding  by  attachment 

As  appellant  declined  to  amend,  the  de- 
cree, for  reasons  stated,  must  be,  and  it  is, 
affirmed. 

(75  W.  Va.  771) 

CALABRIA  et  al.  v.  COHEN  et  aL 
(No.  2608.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  9,  1915.) 

(8yUdbu9  by  this  Court.) 

1.  Taxation  «=s»748  —  Taz  Salb  — Burvxt  — 
Compliance  with  Statute. 

Properly  construed  section  17,  of  chapter 
31,  serial  section  1075,  Code  1913,  does  not  re- 
quire the  purchaser  at  a  tax  sale  of  an  nndi' 
Tided  interest  in  a  city,  town  or  lillage  lot,  bb 
a  condition  precedent  to  obtaining  irom  the 
clerk  of  the  county  court  a  valid  deed  for  Bach 
interest,  to  have  such  mterest  therein  or  the 
whole  lot,  surveyed  and  a  plat  thereof  made  by 
and  returned  with  the  report  of  the  surveyor, 
and  recorded  along  with  the  deed.  In  vadb 
cases  a  report  by  the  surveyor  showing  and 
specifsrlng  the  metes  and  bounds  of  the  whole 
lot,  for  the  purpose  of  description,  made  and 
recorded  along  with  the  deed  to  the  purchaser 
will  constitute  substantial  compliance  with  the 
statute.  Building  &  Loan  Association  v.  Sohn, 
54  W.  Ya.  101,  46  S.  B.  222,  po^nt  8  of  the 
syllabos,  modified  and  distinguished. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  fi{  1494,  1495;  Dec  Dig.  <$=»74&] 


2.  Taxation  ^==>783— Tax  Sale— Puechaskb 
—  Rights  —  IscpBovEMENTS  —  Question  for 
CouitT. 

The  fact  that  valuable  improvements  have 
been  placed  upon  such  lot  between  the  date  of 
the  tax  sale  and  the  deed  to  the  purchaser,  by 
purchasers  from  the  former  owner.  Ignorant 
of  such  tax  sale,  will  not  be  ground  for  invali- 
dating the  tax  deed  for  such  undivided  interest. 
All  questions  respecting  such  improvements  are 
properly  addressed  to  the  court  in  a  suit  for 
partition  or  settlement  between  the  oo-owners 
of  such  lot. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  fi  1551 ;  Dea  Dig.  <8=»783.1 

Appeal  from  Circuit  Court,  Monongalia 
County. 

Bill  by  Pasguale  Calabria  and  others 
against  Nathan  J.  Cohen  and  others.  From 
decree  for  plaintifCs,  defendants  appeaL  Re- 
versed, and  bill  dismissed. 

Moreland  &  Guy  and  Wm.  S.  John,  all  of 
Morgantown,  for  appellants.  Frank  P.  Cor- 
bin,  of  Morgantown,  for  appellees. 

MILLER,  J.  The  decree  appealed  from, 
of  November  26,  1913,  cancelled,  >  annulled 
and  set  aside  as  without  effect,  and  as  a 
cloud  on  plaintiffs'  title,  a  certain  tax  deed, 
dated  January  11, 1912,  from  John  M.  Gregg, 
clerk  of  the  county  court  of  Monongalia 
County,  to  defendant  Nathan  J.  Cohen,  for 
a  one-half  undivided  interest  in  Lot  1«  Blo^ 
A,  South  Sabraton,  Morgan  District,  in  said 
county,  and  likewise,  also,  a  certain  other 
deed,  dated  August  18, 1912,  from  said  Cohoi 
and  wife  to  Louis  Schochet,  purporting  to 
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convey  the  same  undiylded  interest  in  said^ 
lot,  but  upon  condition    of   payment    into 
court  by  plaintiffs  to  the  use  of  said  Cohen 
or  bis  assignees,  $23.70,  being  the  amount, 
Inclading  interest  as  fixed  by  statute,  paid 
out  and  expended  by  said  Cohen  in  his  en- 
deavor to  perfect  his  title  to  said  undivided 
Interest  in  said  lot,  and  which  sum  the  de- 
cree redtea  was  in  fact  paid  into  court  by 
plaintiffs. 

PlaintilTs  Pasquale    Calabria    and    Mary 
Casada  Calabria  obtained  title  to  said  lot 
by  deed  from  Ande  Sabo,  dated  January  3, 
1911,  who  purchased  the  same  from  George 
C.  Sturgiss,  by  deed  dated  June  1,  1907,  the 
coal  and  mining  rights  being  reserved  in  each 
of  said  deeds.    The  lot  was  taxed  to  Sabo 
for  the  year  1908,  and  for  the  non-payment 
of  the  taxes  thereon  for  that  year  the  lot 
was  returned  delinquent,  and  at  a  sale  of  de- 
linquent lands  on  December  14,  1910,  a  one- 
half  undivided  interest  therein  was  sold  by 
the   sheriff   and    purchased    by    defendant 
Cohen,  and  following  which  sale,  as  preri- 
ously  stated,  Sabo,  on  January  8,  1911,  con- 
veyed the  lot  to  plaintiffs. 

[tj  The  relief  sought  by  the  bill  and  grant- 
ed by  the  decree  complained  of,  is  predicat- 
ed on  the  theory  that  Cohen,  prior  to  obtain- 
ing his  deed  from  the  county  clerk,  failed, 
as  required  by  section  17,  chapter  31,  Code 
1913,  and  as  a  condition  precedent  to  any 
right  thereto,  or-  to  any  authority  of  the 
:»)unty  clerk  to  make  and  execute  such  deed, 
uid  as  Interpreted  by  this  court  in  Building 
k  Loan  Association  v.  Sohn,  64  W.  Va.  101, 
6  S.  m  222,  syl.  point  3,  to  "have  the  quan- 
Ity  or  undivided  interest  so  purchased,  sur- 
cyed  and  laid  off  at  Ms  or  thdr  expense,** 
tc^  and  as  further  required  by  said  see- 
on,  to  have  "a  plat  and  description  thereof 
*  *  returned  to  the  clerk  of  the  county 
urt  of  tbe  county  In  which  the  sale  was 
ide,  and  •  •  •  »  recorded  "in  the  deed 
ok  along  with  the  deed  to  the  purchaser," 
d  that  therefore  the  tax  deed  and  the  sub- 
(uent  deed  were  properly  voided  and  can- 
led  by  the  decree  now  under  review. 
?he  opinion  in  Building  &  Loan  Assoda- 
1  V.  Sohn,  pointed  out  and  endeavored 
harmonize  the  numerous  inconsistencies 
■Jhe  several  sectionB  of  said  chapter  31  of 
Code,  and  point  3  of  the  syllabus,  relied 


Q  such  case,**  where  the  purchase  is  of  an 
vided  interest  in  a  town  or  village  lot  "ti^e 
baser  must  cause  a  survey ^  ana  report  to 
ade  by  the  county  surveyor,  before  obtaia- 
i  deed  ;  bot  the  provision  of  section  17  ot 
ter  31  of  the  Code,  requiring  division  of 
and*  is  not  applicable.  It  applies  only  to 
lasers  of  separate  quantities  or  parts  of 
I   of  land,   other  than  city,  village  or  town 

3,    ft  'vmm  said,  arguendo,  in  that  case, 

referexioe  to  said  section  17: 

part  of  a  tract  may  be  laid  off  according 

mode   prescribed  by  section  17.    A  town 

ivhich     an   undivided   interest  has  been 

ised  may  be  surveyed  and  a  report  made, 


giving  a  description  of  the  whole  lot  to  be  fol- 
lowed by  the  deed.  Thus,  in  either  case,  tbe 
surveyor  may  perform  a  function  without  gomg 
to  the  extreme  of  making  a  partition,  and  it 
must  be  held  that  this  is  the  meaning  of  that 
statute,  and  that  the  legislature  Intended  no 
more  than  that." 

And  there  are  other  expressions  in  the 
opinion,  by  way  of  argument,  giving  color  to 
the  interpretation  thereof  contended  for  by 
plaintiffs. 

But  it  is  apparent  from  the  record  and 
opinion  in  that  case,  that  the  question  which 
the  court  was  called  upon  to  decide  and  in- 
tended to  decide  was  whether,  when  an  undi- 
vided interest  in  a  city,  town  or  village  lot  is 
sold,  said  section  17  requires  the  purchaser, 
as  a  condition  of  obtaining  his  deed,  to  have 
the  lot  partitioned  as  in  case  of  a  tract  of 
land,  and  according  to  the  literal  terms  of 
that  section.  This  wiis  the  real  question  pre- 
sented by  the  pleadings  and  proofd  in  that 
case.  No  question  was  made  as  to  want  of  a 
survey,  plat  and  report  Presumptively  there 
was  such  survey  and  report  by  the  surveyor. 
At  all  events,  as  in  this  case,  there  was  a  re- 
port, and  according  to  that  report  in  that 
case  it  would  seem  the  surveyor  was  on  the 
ground  and  made  a  survey  at  least  So  that 
everything  that  was  said  in  that  case  must 
be  interpreted  with  reference  to  and  limit- 
ed by  the  question  presented  for  decision.  Of 
course  no  objection  could  be  made  to  a  sur- 
vey, plat  and  report  But  to  interpret  the 
point  of  the  syllabus  and  the  opinion  as  re- 
quiring a  survey,  plat  and  report  where  the 
sale  is  of  an  undivided  interest  in  a  dty, 
town  or  village  lot,  as  a  condition  to  the  va- 
lidity of  a  deed  to  the  purchaser,  would  be 
beyond  and  outside  the  question  presented 
for  decision,  and  which  was  decided  or  in- 
tended to  be  decided,  and  it  ought  not  to 
avail  so  as  to  engraft  upon  th^  statute  other 
inconsistencies  not  involved  in  its  term&  As 
that  case  holds,  though  the  literal  term  of  the 
statute  would  seem  to  require  it  no  notice 
of  a  town  lot  could  have  been  intended,  so 
we  thinlE,  the  Legislature  could  not  have  in- 
tended the  absurd  thing  of  requiring  a  sur- 
vey and  plat  of  such  lot  simsily  for  the  pur- 
pose of  description,  when  by  the  following 
section  18  (sec  1076),  the  statute,  though  re- 
quiring a  "report  or  survey,"  when  a  tract 
of  land  is  sold,  in  terms  provides  that  when 
the  "purchase  be  of  an  entire  city,  village 
or  town  lot  no  survey  or  report  thereof  need 
be  made.**  It  would  be  most  absurd  to  re- 
quire a  survey  and  report  in  the  first  instance 
and  not  in  the  latter.  The  statute  ought 
not  to  be  given  any  such  absurd  interpreta- 
tion. Wherefore  we  think  the  language  of 
section  17,  requiring  a  survey  and  a  plat  and 
description  to  be  filed  with  the  clerk,  should 
be  limited  to  that  class  of  sales  to  which  it 
is  properly  applicable,  namely,  to  parts  or 
undivided  interests  in  tracts  of  land,  requir- 
ing survey  and  partition,  as  a  prerequisite 
to  a  deed  to  the  purchaser,  and  that  it  should 
not  be  extended  to  a  city,  town  or  village  lot, 
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which  cannot  be  laid  off  or  partitioned  by  the 
snireyor,  ex  parte.  By  no  other  interpreta- 
tion can  the  whole  chapter  relating  to  the 
subject  be  harmonized  and  its  different  sec- 
tions rendered  consistent  with  each  other. 
Building  &  Loan  Association  t.  Sohn,  in  so 
far  as  it  may  be  regarded  as  inyolving  a  dif- 
ferent construction  of  the  statute,  should  be 
modified  and  limited,  by  the  views  of  the 
statute  herein  expressed. 

[2]  But  it  is  contended  that  the  decree 
should  be  affirmed  because  the  deed  by '^  its 
terms  carries  to  the  grantee  not  only  an  un- 
divided interest  in  the  lot  but  also  In  valu- 
able improvements  placed  thereon  by  plaintiff 
between  the  date  pf  the  tax  sale^  and  the 
deed  to  the  purchaser,  contrary  to  the  plain 
intent  of  the  statute,  and  contrary  to  equity 
and  good  conscience.  We  do  not  think  this 
proposition  presents  any  valid  ground  for 
overthrowing  the  deeds.  In  the  case  of  sales 
of  parts  or  undivided  Interests  in  a  tract  of 
land,  section  17  requires  the  surveyor  to  lay 
off  the  part  or  interest  of  the  purchaser  so 
as  not  to  Include  the  improvements,  if  it  can 
be  avoided.  The  question  presented  will 
properly  be  addressed  to  the  chancellor  In  a 
suit  for  partition  wlien  such  suit  shall  be 
brought,  and  we  would  suppose  that  the  spir- 
it and  intent  of  the  statute,  and  the  rules  re- 
lating to  improvements  by  a  cotenant,  ought 
to  be  observed  and  enforced  in  any  accoimt- 
ing  or  in  the  partition  of  a  city;  town  or  vil- 
lage lot,  and  so  as  not  to  work  injustice  to  the 
former  owner,  and  particularly  so,  where  as 
In  this  case  the  improvements  were  placed 
upon  the  property  by  innocent  purchasers,  be- 
tween the  dates  of  sale  and  deed  to  the  pur- 
chaser. But  this  question  is  not  presented 
for  decision,  and  we  must  not  be  understood 
as  deciding  it,  or  as  concluding  the  parties 
hereby,  when  the  question  may  be  properly 
presented  for  actual  decision  thereof. 

These  views  require  a  reversal  of  the  de- 
cree, and  a  decree  here  denying  plaintiffs  re- 
lief, and  dismissal  of  the  bill. 

(75  w.  va.  sa) 

DUNCAN  ▼.  JACOB  DOLL  ft  SONS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.   22,    1014.     Rehearing  Denied 

Jan.  19,  1915.) 

(SyllahUB  hy  the  Court.) 

1.  Factobs  ^=»31— Consignment  Contbact— 
Opebation  and 'Effect. 

A  contract,  whereby  pianos  are  to  be  deliv- 
ered by  the  owner  to  a  consignee  at  a  certain 
price,  for  the  purpose  of  sale  by  the  latter  on 
the  installment  plan,  providing  for  the  taking 
of  lease  contracts  from  the  indiyidual  purchas- 
ers, in  the  name  of  the  consignor,  and  the  turn- 
ing over  of  the  same  and  any  rights  thereunder 
to  him,  together  with  any  cash  received,  and 
further  providing  that  the  bonsigitor  "shall  re- 
ceive all  first  payments  and  secondhand  instru- 
ments taken  in  ezchauKe,  together  with  all  sub- 
sequent payments  until  the  agreed  consignment 
pnce  of  instrument  is  fully  paid,**  and  contain- 
mg  no  provision  respecting  the  disposition  to  be 
made  oi  the  lease  contracts  thereafter/  entitles 


the  oonsiffnor  to  retain  the  lease  contract  and 
collect  all  the  money  due  and  payable  by  the 
purchaser.  The  language  above  quoted  does  not 
unjply  that,  after  a  sum  equal  to  Uie  consijniment 
pnce  is  paid,  the  consignee  is  then  to  be  the 
owner  of  the  lease  contract  and  entitled  to  col- 
lect from  the  purchaser  the  balance  of  the  pur- 
chase money.  It  is  employed  to  designate  the 
shares  of  the  respective  parties  in  the  profits 
on  sales,  and  to  secure  to  the  consignor  his  en- 
tire share  before  the  consignee  is  entitled  to 
participate. 

[Ed.  Note.— For  other  cases,  see  Factorp*  Cent 
Dig.  §§  34-^;  Dec  Dig.  «=s»31.] 

2.  Factobs  ^=:»44r--CoNsiONMSNT  CoNTSAcn^ 
CoNSTBUcnoN— Commission  . 

Such  a  contract  is  one  of  agency,  antliorix- 
ing  sales  upon  commissions  measured  by  the  dif- 
ference between  the  consignment  price  and  the 
price  to  the  purchaser;  and  for  the  payment 
of  his  commissions  the  consignee  must  look  di- 
rectly to  the  consignor.  The  relation  of  debtor 
and  creditor  is  thereby  created  between  tbem. 
[Ed.  Note.— For  other  cases,  see  Factors,  CenL 
Dig.  Si  58,  69;  Dec.  Dig.  <8=»44.] 

3.  Faotobs  ^s»44r-CoNsiaNMXNT  Contbact— 

CONSTBUCnON. 

A  lease  contract,  taken  in  the  name  of  the 
consignee  and  assigned  to  the  consignor,  does 
not  alter  the  relation  of  the  parties  or  affect 
their  rights  growing  out  of  the  agency  contract. 

[Ed.  Note,— For  other  cases,  see  Factors* 
Cent.  Dig.  (jf  68,  69;  Dec.  Dig.  ^3>44.} 

4.  Tbovbb  and  Convbbsion  ^s9lG— Cause  ot 

ACTIOn-^RlOHT  TO    IMMBDIATB   POSSESSION. 

In  order  to  maintain  trover  and  conversion, 
plaintiff  must  have  a  property  in,  and  be  enti- 
tled to  the  immediate  possession  of  the  thing 
alleged  to  have  been  wrongfully  converted. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Diir.  «=s>119-147;  Dec  Dig. 
<&s>16.] 

Error  from.  Circnit  Court,  Marion  Goonty. 

Action  by  doyd  H.  Dnncan  against  Jacob 
Doll  &  Sons.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

R.  J.  Abbaticdilo,  of  IfVdrmont,  for  plain- 
tiff  in  error.    Cloyd  H.  Duncan,  in  pro.  per. 

WILLIAMS,  J.  From  a  Judgment  fbr 
plaintiff  in  trover  and  conversion,  brought  to 
recover  the  value  of  a  certain  lease  contract 
alleged  to  have  been  wrongfully  appropriated 
by  defendant  to  its  own  use,  rendered  by  the 
intermediate  court  of  Marion  county,  defend- 
ant applied  to  the  circuit  court  of  said  coun- 
ty for  a  writ  of  error  and,  being  refused,  was 
thereafter  granted  one  by  this  court. 

[1]  Plaintiff  was  engaged  in  selling  pianos 
consigned  to  him  by  defendant,  a  corporation 
having  its  principal  place  of  business  In  New 
York,  under  a  written  contract  between  them. 
PlaintifTs  ri^ts  in  this  action  depend  upon  a 
proper  construction  of  that  contract  It  pro- 
vided that  defendant  should  fnmisli  plaintiff 
with  pianos,  to  be  received,  stored,  cared  for, 
and  insured  for  the  benefit  of  defendant,  all 
at  plaintiff's  expense.  Plaintiff  was  to  re- 
ceive them  as  consignee,  and  was  to  seU  tbem 
to  Individual  purchasers  on  the  installment 
plan.    The  contract  required  the  plaintiff— 

"to  make  a  written  report  to  the  party  of  the 
first  part  within  twenty  four  (24)  hours,  of  any 
sale  of  any  of  the  party  of  the  first  part's  pianos 
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consigned  to  the  party  of  the  second  part,  and 
to  tnm  over  to  the  party  of  the  first  part  im- 
mediately after  a  sale  has  been  made  all  cash 
received  on  such  sale,  together,  with  any  leases 
and  any  rights  thereunder,  received  by  the  party 
of  the  second  part  on  the  sale  thereof;  all  leas- 
es are  to  be  made  out  in  the  name  of  the  party 
of  the  first  part,  who  shall  receive  all  first  pay- 
ments and  second  hand  instruments  taken  in 
exchange,  together  with  all  subsequent  pay- 
ments until  the  agreed  consignment  price  of 
instrument  is  fully  paid;  any  lease  on  such  sale 
to  bear  interest  at  the  rate  of  6%,  and  to  be 
paid  by  the  retail  purchaser." 

Tbe  sales  were  made  in  the  form  of  leases 
to  the  purchasers.  Plaintiff  sold  a  65-note 
piano  to  one  Maria  Burt,  and  took  froin  her 
a  lease  contract,  not  in  the  name  of  the  de- 
fendant, as  the  contract  provided,  but  In  his 
own  name,  and  later  indorsed  it  over  to  de- 
fendant He  avers  that  defendant  later,  act- 
ing as  his  pledgee,  exchanged  an  88-note 
piano  with  Maria  Burt  for  the  one  he  had 
sold  her,  receiving  |100  to  boot,  thereby  en- 
titling plaintiff  to  $35  more  than  he  was  en- 
titled to  for  the  sale  of  the  cheaper  piano. 

[2-4]  The  action  was  brought  to  recover  the 
value  of  that  lease  contract,  alleged  to  be 
worth  $135.90  to  plaintiff,  and  interest  there- 
on. Plaintiffs  theory  is  that,  according  to 
the  agreement,  after  defendant  receives  on 
any  lease  contract,  taken  for  the  sale  of  a 
piano,  an  amouht  equal  to  the  price  made  on 
consignment  to  him,  he  Is  then  entitled,  in 
his  own  right,  to  the  lease  contract  and  all 
rights  thereunder  for  any  balance  due  there- 
on by  the  purchaser.  This  Is  not  a  proper 
oonstmction  of  the  agreement  It  Is  certainly 
not  what  the  parties  contemplated.  The 
agreement  makes  no  provision  for  surrender- 
ing the  lease  contracts  to  plaintiff  at  any 
time.  By  its  terms  all  moneys  received  on 
sales  "together  with  any  lease  and  any  rights 
thereunder,**  were  to  be  turned  over  to  the 
deffflidant.  While  It  Is*  clearly  to  be  Implied 
that  plaintiff  was  to  sell  pianos  on  commis- 
sion, and  was  entitled  to  receive,  as  his  com- 
mission on  sales,  all  over  and  above  the  con- 
signment price  to  him,  he  was  bound  to  look 
to  his  consignor  for  them,  and  did  not,  at 
any  time,  have  the  right  to  collect  ft'om  the 
imrchaser  any  balances  on  the  lease  contracts, 
in  his  own  name.  The  lease  contracts,  and 
all  rights  thereunder,  belonged  to  the  con- 
signor, who  alone  had  any  right  of  flLction 
thereon  to  recover  any  money  due.  Plaintiff 
'was  defendant's  agent,  and  for  any  commis- 
sions due  him  on  sales  he  had  a  right  of  action 
against  his  principal.  The  relati<m  between 
them  was  one  pt  debtor  and  creditor.  The 
foregoing  construction  of  the  contract  is 
l>ome  out  by  plaintiff's  evidence  showing  a 
practical  construction  by  a  course  of  long  and 
continuous  dealings  between  them,  during 
^which  time  there  were  frequent  rendering  of 
accounts  by  plaintiff  to  defendant  The  flact 
-tliat  the  lease  contract  in  this  particular  in- 
atanoe  was  taken  in  plaintiff's  name  does  not 
alter  or  affect  the  rights  of  plaintiff  in  the 


premises.  It  was  taken  In  that  manner  In 
violation  of  the  terms  ci  the  contract,  and 
was  assigned  by  plaintiff  to  defendant  By 
the  assignment  defendant  acquired  the  same 
right  to  receive  the  future  payments  due 
thereon  as  if  it  had  been  taken  In  its  name  in 
the  first  instance.  Plaintiff  has  clearly  mis- 
taken his  remedy.  If  defendant  has  collected 
on  the  Maria  Burt  lease  more  than  the  con- 
signment price  of  the  piano  to  plaintiff,  he  is 
entitled  to  it  as  his  commission.  He  has 
proven  that  defendant  has  collected  all  that 
is  due  on  it  Plaintiff,  not  having  shown  him- 
self entitled  to  the  paper  sued  for  and  to  its 
possession,  cannot  maintain  his  action  for 
trover  and  conversion  of  it  Philips  v.  Mar- 
tiney,  10  Grat.  (Va.)  3^ ;  Harvey  v.  Epes,  12 
Grat  (Va.)  153;  and  Haines  v.  Cochran,  26 
W.  Va.  719. 

An  order  will  be  entered  here  reversing 
the  Judgment  setting  aside  the  verdict  and 
dismissing  plaintiff's  action  without  prejudice 
to  his  right  to  bring  any  other  appropriate 
suit  or  action  to  recover  the  amount  of  money 
which  he  claims. 

*"***""*         (16  Ga.  App.  1») 

BOWBN  T.  STATE.    (No.  6140.) 

(Ck>nrt  of  Appeals  of  Georgia.    March  80, 1915. 

Behearing  Denied  April  12,  1915.) 

(SyUahm  hy  the  Court.) 

1.  BliBBZZLEllENT    ^S»4    —    LABOSNT    AITEB 

Tbust— Pboof  Rbquibbp. 

In  a  prosecution  for  larceny  after  trust 
based  on  section  192  of  Penal  Code  1910,  it  is 
only  necessary  to  allege  and  prove  the  bailment 
the  purpose  <i  the  trust,  and  the  fraudulent  con- 
verwon. 

[Ed.  Note.— For  other  cases,  see  Embeczle- 
ment  Cent  Dig.  |  1 ;   Dec.  Dig.  «=»4.] 

2.  GBnanAL  La.w  ^=9564— Bvidsnok  of  Ybn- 
UB— Labgent  afieb  Tbusiv-Pboof  of  Gon- 

VEBSION. 

Evidence  from  which  the  Jurv  is  authorized 
to  infer  that  the  accused  was  intrusted  with 
money  in  a  particular  county,  and  that  he  fraudr 
ulentiy  converted  it  to  his  own  use  thereafter,  is 
enough  to  warrant  a  finding  that  the  conversion 
took  place  In  that  county,  when  there  iq  no  evi- 
dence showing  that  he  ever  lelFt  the  county,  or 
tending  to  establish  the  fact  that  the  conversion 
was  made  beyond  its  limits. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  726,  1277-1284 ;  Dec.  Dig. 
<$=»564.] 

3.  Cbiminal  I1A.W  ^=s>806  —  Instructions  — 
REA6ONAB1.B   Doubt— REPETinoN. 

Where  the  court  in  a  criminal  case  fully 
and  properly  instructs  the  ^ntj  as  to  the  doc- 
trine of  reasonable  doubt  it  is  not  necessary 
that  an  instruction  as  to  reasonable  doubt  be  re- 
peated in  connection  with  the  instructions  as  to 
each  element  constituting  the  offense,  or  in  con- 
nection with  each  theory  of  the  state  or  of  the 
accused,  or  in  connection  with  each  salient  fact 
in  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1073,  1991 ;  Dec.  Dig.  <8=s> 
806.] 

4.  Cbiminal  Law»^=»783^,  799  —  Instruc- 
tions—Ibsubs—Abgument. 

The  court  did  not  err  in  confining  the  jury 
to  the  consideration  of  the  precise  issues  in  the 
case  on  trial,  and  excluding  from  their  consider- 


^BS>For  other  oases  see  sam*  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digeata  and  Indezaa 
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ation  all  matters  in  evidence  and  all  argument 
of  counsel  not  bearing  upon  the  actual  issues  in 
the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  J|  1879,  1944-1946,  1986 ;  Dec.  Dig. 
<@=»783i/l>,  799.3 

5.  Embezzlement  ^=:»44  —  Larceny  aftes 
Tbust^Supficiency  op  Etidencb. 

The  evidence  was  sufficient  to  warrant  the 
verdict,  and  the  court  did  not  err  in  refusing  a 
new  triaL 

[Ed.  Note.--For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  SI  67-70 ;  Dec  Dig.  <8=»44.] 

Error  from  Superior' Court,  Fnlton  County ; 
B.  H.  Hill,  Judge. 

T.  L.  Bowen  was  convicted  of  larceny  after 
trust,  and  brings  error.    Affirmed. 

Albert  Kemper,  of  Atlanta,  for  plaintiff  in 
error.  Hugh  M.  Dorsey,  Sol.  Gen.,  and  B.  A. 
Stephens,  both  of  Atlanta,  for  the  State. 

WADE,  J.    T.  L.  Bowen  was  tried  under 

an  Indictment  charging  him  with  a  violation 

of  section  192  of  the  Penal  Code  of  1910,  for 

that  he,  on  the  26th  day  of  June,  1914 — 

''having  been  Intrusted  by  Robert  L.  Edmondson 
with  $150  in  money,  of  the  value  of  $150,  and 
the  property  of  said  Robert  L.  Edmondson,  for 
the  purpose  of  applying  said  sum  of  money  for 
the  use  and  benefit  of  said  owner  and  person  so 
intrusting  the  same,  did,  after  having  been  so 
intrusted,  wrongfully,  fraudulently,  and  feloni- 
ously convert  said  sum  of  money  to  his,  the  said 
T.  L.  Bowen's,  own  uae,  contrary  to  the  laws  of 
said  state,"  etc. 

The  jury  found  the  defendant  guilty,  and 
be  made  a  motion  for  a  new  trial,  and  ex- 
cepts to  the  order  overruling  the  motion. 

R.  L.  Edmondson  testifieid  as  follows: 

"I  let  T.  L.  Bowen,  the  defendant,  have  some 
money  in  May  and  June,  1911,  in  the  countv  of 
E\ilton,  state  of  Georgia,  for  the  purpose  of  in- 
vesting in  real  estate  lor  me,  and  he  never  made 
the  investment  that  I  know  of,  and  I  never  got 
the  money  back.  I  have  demanded  the  money 
from  him,  but  he  has  failed  to  return  me  the 
money  I  gave  him,  or  to  invest  it  in  real  estate 
for  me." 

It  further  appears  from  the  testimony  of 
Edmondson,  taken  in  connection  with  certain 
documents  Introduced  in  evidence,  that  Ed- 
mondson paid  over  to  the  defendant,  to  be 
applied  to  the  purchase  of  a  lot  in  the  dty  of 
Atlanta,  known  as  32  Brown  street,  from  Dr. 
Thomas  P.  Hlnman,  the  sum  of  $150,  and  also 
executed  a  number  of  promissory  notes  pay- 
able to  the  order  of  Dr.  Hlnman,  which  notes 
were  due  monthly,  and  set  forth  that  they 
were  given  as  part  of  the  purchase  price  for 
32  Brown  street;  that  the  defendant  repre- 
sented that  this  property  belonged  to  Dr. 
Hinman,  and  was  intrusted  with  the  money 
by  Edmondson  for  the  purpose  of  applying 
the  same  to  the  use  and  benefit  of  Edmond- 
son ;  that  Edmondson  was  never  put  in  pos- 
session of  the  house  and  lot,  and  also  never 
received  anything  whatever  in  return  for  his 
money,  and  never  received  his  money  back 
from  the  defendant  Dr.. Hinman  testified 
that  the  defendant  had  no  authority  to  re- 
ceive money  from  R.  L.  Edmondson  for  the 
sale  of  any  property  of  his  on  Brown  street 


or  elsewhere  in  the  city  of  Atlanta;  that  be 
owned  proi)erty  on  that  street,  and  knew  the 
defendant,  who  had  sold  some  property  for 
him  where  the  transactions  were  finally 
wound  up  by  his  attorney,  but  that  Bowen 
had  no  authority  to  receive  or  receipt  for 
money  on  any  trade  for  him  whatever ;  that 
he  had  not  received  $150  from  Bowen  for 
Edmondsdn,  nor  had  he  received  any  part  of 
that  sum. 

There  was  other  testimony,  covering  tbe  de- 
tails of  the  transaction  between  Bowen  and 
Edmondson  concerning  lot  32  on  Brown 
street,  and  tending  to  show  varioas  negotia- 
tion between  the  parties  concerning  other 
property,  and  the  defendant  in  Ills  statement 
denied  having  received  anything  from  Ed- 
mondson except  $25,  which,  under  the  testi- 
mony of  Edmondson,  was  in  addition  to  the 
$150  he  claimed  to  have  delivered  to  Bowen 
to  be  paid  to  Dr  Hinman. 

[1,6]  L  It  is  contended  that  the  verdict  of 
guilty  was  not  authorized,  because  the  state 
failed  to  prove  the  corpus  delicti,  in  that 
the  evidence  did  not  disclose  that  the  defend- 
ant was  intrusted  by  Edmondson  with  any 
money  to  be  applied  to  Edmondson's  use  and 
benefit,  or  that,  after  having  been  intrusted 
with  the  amount  named  in  the  indictment* 
he  did  not  apply  the  money  to  £2dmond8on*s 
use  and  benefit,  but  wrongfully  and  fraudu- 
lently converted  it  to  his  own  use.    The  tes^ 
timony  of  Edmondson  is  to  the  effect  that 
he  intrusted  the  defendant  with  the  sum  of 
$150,  the  amount  named  in  the  indictment, 
to  be  applied  to  his  (Edmondson's)  use  and 
benefit  in  the  purchase  of  certain  real  estate^ 
and  that  the  defendant  never  made  the  in- 
vestment and  Edmondson  never  received  his 
money  back,  though  he  had  made  demand 
therefor.    There  is  no  testimony  to  show  that 
the  defendant  invested  the  $150  in  the  pur- 
chase of  any  property  whatsoever  for  Ed- 
mondson, nor  did  he  in  his  statemoit  at  the 
trial  even  claim  that  he  made  or  sou^t  to 
make  a  purchase  of  property  on  Brovm  street 
from  Dr.  Hinman  for  Edmondson,  or  a  pur- 
chase of  any  other  property  for  Edmondson. 
The  testimony  is  dear  that  Edmondson  de- 
manded the  return  of  his  money,  and  that  the 
defendant  failed  to  comply  with  this  demand. 
Demand  and  refusal  were  sufilcient  evidence 
of  conversion,  and  the  evidence  of  £3dmond- 
son,  which  was  evidently  accepted  by  the 
jury,  was  ample  to  establish  the  corpus  de- 
licti.   It  has  often  been  decided  by  this  court, 
and  also  by  the  Supreme  €k>urt,  that  in  a 
prosecution  for  larceny  after  trust,  based  on 
section  192  of  the  Penal  Code,  it  is  not  nec- 
essary to  allege  or  prove  that  any  demand 
for  the  property  said  to  have  been  fraudu- 
lently converted  was  made  before  the  indict- 
ment was  found,  but  that  it  was  only  neces- 
sary to  allege  and  prove  the  bailment,  the 
purpose  of  the  trust,  and  the  fraudulent  am- 
version.     If   the   fraudulent   conversion   be 
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otherwise  shown,  no  demand  and  refusal 
need  be  shown  as  a  basis  for  a  prosecution 
under  this  section;  but  where  there  is  no 
other  evidence  of  a  conversion,  demand  and 
refusal,  if  shown,  would  sufficiently  estab- 
lish the  fraudulent  conversion.  E2dmondson 
testified  that  he  delivered  $150  to  the  defend- 
ant in  addition  to  another  sum  of  |25.  The 
defendant  absolutely  denied  having  received 
the  $150;  and,  since  the  jury  accepted  as 
true  the  testimony  of  Edmondson  and  by 
their  verdict  found  that  he  had  In  fiict  re- 
ceived the  $150,  his  own  statement,  at  his 
trial,  that  he  never  received  the  $150  in  ques- 
tion would  be  sufficient  evidence  of  a  wrong- 
ful and  fraudulent  conversion  without  other 
proof,  since  it  evidenced  his  intention  to  re- 
tain that  which  notwithstanding  his  state- 
ment, the  jury  must  have  found  (under  the 
testimony  of  Edmondson)  he  had  received. 
See  Keys  v.  State,  112  Oa.  892,  87  S.  E.  762, 
81  Am.  St  Rep.  63 ;  Birt  v.  State,  1  Ga.  App. 
150,  57  S.  E.  965;  Goodman  v.  State,  2  Ga. 
App.  438,  58  S.  E.  558;  Hagood  ▼.  State,  5 
Ga.  App.  80,  88,  62  S.  E.  641. 

[2]  2.  It  is  contended  that  the  verdict  and 
judgment  should  be  set  aside  because  the 
evidence  for  the  state  failed  to  show,  beyond 
a  reasonable  doubt,  th^t  Edmondson  intrust- 
ed the  defendant  with  $150  in  the  county  of 
Fulton,  state  of  Georgia,  and  failed  to  show 
that  the  defendant  converted  any  or  all  of 
the  money  wrongfully,  fraudulently,  and  fe- 
loniously in  that  county.  Edmondson  testi- 
fied that  he  Intrusted  the  money  to  the  de- 
fendant In  June,  1911,  in  the  county  of  Ful- 
ton, state  of  Georgia.  There  is  no  evidence 
to  show  that  the  defendant  ever  left  the  coun- 
ty of  Fulton ;  and,  admitting  for  the  sake  of 
the  argument,  that  the  venue  is  where  the 
conversion  of  the  money  Intrusted  to  the 
defendant  took  place.  It  is  sufficient  to  say 
that,  since  the  evidence  was  positive  that 
the  accused  was  intrusted  with  the  money 
In  Fulton  county,  Ga.,  and  there  was  evi- 
dence authorizing  the  finding  (as  we  have  in- 
dicated above)  that  the  defendant  thereaft- 
er fraudulently  converted  this  money  to  his 
own  use,  the  jury  was  warranted  in  finding 
that  the  conversion  took  place  tn  Fulton 
county.  It  is  said  in  Keys  v.  State,  supra, 
that: 

"Evidence  authorizing  a  finding  that  the  ac- 
cused was  in  a  particular  county  intrusted  with 
money,  and  that  he  thereafter  fraudulently  con- 
▼erted  the  same  to  his  own  use,  is  sufficient  to 
warrant  a  finding  that  the  conversion  took  place 
in  that  county,  when  there  is  no  evidence  show- 
ing that  he  ever  left  the  county,  or  tending  to 
establish  the  fact  that  the  conversion  was  made 
beyond  its  Umits." 

Aside  from  the  evidence  referred  to  in  the 
discussion  of  the  first  assignment  of  error 
and  the  discussion  of  this  assignment  of  er- 
ror, there  were  various  minor  dreumstances 
likewise  tending  to  show  that  the  conversion 
took  place  within  the  limits  of  the  county  of 
JB^ulton,  and  the  venue  was  amply  established. 

[31  3.  It  Is  objected  that  the  court  erred 


in  failing  to  charge  the  jury  that  the  state 
must  prove,  beyond  a  reasonable  doubt,  that 
the  crime  alleged  as  having  been  committed 
by  the  defendant  was  so  committed  in  the 
county  of  Fulton,  state  of  Georgia.  The 
court  fully,  clearly,  and  distinctly  charged 
the  jury  on  the  doctrine  of  reasonable  doubt, 
and  added  the  specific  instruction  that  if  they 
entertained  "any  doubt  about  any  essential 
element  in  the  case,"  they  should  give  the 
benefit  of  that  doubt  to  the  defendant  and 
acquit  him.  One  of  the  essential  elements  in 
the  case  was  proof  of  the  venue,  and  this  in- 
struction directed  the  jury  to  acquit  the  de- 
fendant if  they  entertaii^ed  any  doubt  on 
this  point,  as  well  as  on  any  other  "essen- 
tial" element  in  the  case.  It  is  not  necessary 
for  the  trial  judge  to  Instruct  the  jury,  in 
connection  with  each  separate  and  Individual 
element  necessary  to  constitute  a  crime  charg- 
ed  in  an  indictment,  or  in  connection  with 
each  and  every  theory  as  to  the  guilt  of  the 
accused  which  may  be  urged  by  the  state,  or 
In  connection  with  various  matters  in  proof, 
that  the  jury  must  be  convinced  of  the  guilt 
of  the  accused  beyond  a  reasonable  doubt,  or 
must  believe  that  the  particular  element,  the- 
ory, or  fact  has  been  established  beyond  a 
reasonable  doubt,  before  they  would  be  au- 
thorized to  convict.  It  is  enough  tor  the 
court  to  clearly  and  distinctly  instruct  the 
jury  as  to  the  doctrine  of  reasonable  doubt. 
Vann  v.  State,  83  Ga.  44,  9  8.  E.  915 ;  Carr 
V.  State,  84  Ga.  250  (4),  255,  10  S.  )D.  626; 
Harris  v.  State,  1  Ga.  App.  136  (4),  57  S.  E. 
937;  Watts  v.  State,  9  Ga.  App.  500  (2),  71 
S.  E.  766. 

[4]  4.  The  judge,  in  his  charge  to  the  jury, 
limited  them  to  the  consideration  of  the  la- 
sue  whether  the  defendant  was  intrusted  by 
Edmondson  with  $150  to  be  applied  to  Ed- 
mondson's  use  and  benefit,  and  after  having 
been  so  intrusted,  did  not  apply  this  sum  to 
the  use  and  benefit  of  Edmondson,  but  fraud- 
ulently converted  it  to  his  own  use.  In  this 
connection  the  court  said  to  the  jury: 

"These  other  transactions  which  have  come  in 
in  the  evidence  and  were  discussed  by  counsel 
the  court  thinks  have  nothing  to  do  with  the  is- 
sue before  you." 

It  is  complained  that  this  instruction  was 
erroneous,  and  was  not  sufficiently  sQecific 
to  inform  the  jury  what  "other  transactions" 
were  referred  to,  and  was  therefore  calculat- 
ed to  mislead  the  jury;  and,  further,  that 
if  this  part  of  the  charge  referred  to  "other 
transactions"  brought  out  by  the  defendant 
In  cross-examination  of  the  witness  Edmond- 
son, these  transactions  constituted  a  part  of 
his  defense,  and  the  court  thus  deprived  the 
defendant  of  the  full  benefit  of  that  defense. 
There  is  no  precise  complaint  in  this  excep- 
tion that  any  particular  "other  transaction** 
which  was  a  legitimate  part  of  the  defense 
of  the  accused  was,  by  this  charge,  with- 
drawn from  the  consideration  of  the  jury. 
It  is  true  counsel  says  that  "if"  the  other 
transactions    referred    to    Included    certain 
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transactions  between  Bdmondson  and  tbe  de- 
fendant, the  court  by  this  charge  prevented 
the  jury  from  taUng  into  consideration  these 
transactions.  But  considering  the  fact  that 
the  issues  actually  raised  by  the  contentions 
of  the  parties  and  the  evidence  in  the  case 
were  simply  and  solely  whether  Edmondson 
intrusted  the  defendant  with  ^150  to  be  ap- 
plied to  his  use  and  benefit,  and  whether, 
after  being  so  intrusted,  the  defendant  f&iled 
to  apply  that  sum  to  the  use  and  benefit  of 
Edmondson,  and  fraudulently  converted  it  to 
his  own  use,  the  court,  in  eliminating  from 
the  consideration  of  the  jury  ''other  transac- 
tions," in  immediate  connection  with  his 
clear  and  concLse  statement  as  to  the  real  is- 
sues to  be  determined  by  them,  eliminated 
only  such  transactions  discussed  by  counsel 
and  testified  about  by  the  witnesses  as  in  no 
way  elucidated  or  were  connected  with  the 
issues  defined  by  him.  There  was  much 
evidence  which  appears,  from  an  Inspection 
of  the  record,  to  have  been  entirely  im- 
material, but  which  the  court  was  compel- 
led to  admit  when  offered,  since  it  was  Im- 
possible for  him  to  determine  in  advance 
whether  or  not  the  testimony  would  be  en- 
tirely relevant  This  testimony,  altogeth- 
er unrelated  to  the  real  issues  in  the  case, 
and  not  tending  to  show  the  one  thing  or  the 
other  in  connection  with  these  issues,  was 
the  testimony  withdrawn  from  the  consider- 
ation of  the  jury  by  this  excerpt  from  the 
charge  of  the  court  The  simplifying  of  is- 
sues to  be  passed  upon  by  juries  and  the  re- 
moval from  their  consideration  of  as  much 
irrelevant  matter  as  possible  is  to  be  com- 
mended where,  as  in  this  instance,  the  appU- 
catioh  of  the  pruning  knife  removes  from  the 
full-grown  tree  of  enridence  no  live  branches, 
but  only  dead  limbs  whidi  uselessly  weight  it 
down.  The  charge  of  the  court  as  a  whole 
was  full  and  free  from  error,  and  the  evi- 
dence fully  authorized  the  verdict 
Judgment  affirmed. 

068  N.  C.  515) 

SMITH  V.  WESTERN  UNION  TELE- 
GRAPH  CO.     (No.  283.) 

(Supreme  0)art  of  North  Carolina.    March  31, 

1915.) 

1.  Witnesses  ^=»390— Evidence  to  Discbkd- 
IT— Priob  Statements. 

To  discredit  plaintiff's  witness,  all  of  a 
prior  contradictory  statement  made  by  him  may 
be  introduced  by  defendant 

[Ed.  Note.^For  other  cases,  see  Witnesses, 
Cent  Dig.  f  1247;   Dec.  Dig.  «==>390.] 

2.  Teleobafhs    and    Telephones    ^=s>37  — 
Messages—Delivery  out  or  Fbee  Limits. 

The  sender  of  a  message  being  notified  by 
the  telegraph  company  that  the  sendee  is  out- 
side the  free  delivery  limits,  and  refusing  to 
guarantee  the  extra  charge,  the  company  ie  not 
liable  for  failure  to  deliver. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  ||  23,  24,  &,  30, 
32;    Dec.  Dig.  «=»37.] 


8.  Tblbobaphs  and  Telephones  ^s»6S— Db- 
lat—Daicagss— Mental  Anguish. 

While  bv  itself  mental  an^ish  Is  groond 

of  recovery  for  delay  in  delivering  a  telegram, 

it  must  be  genuine,  and  not  unreikl. 
PSd.  Note.— For  other  cases,  see  Telegraphs 

and  Telephones,  Cent  Dig.  §J  ^,  70;  Dec  Dig. 

Appeal  from  Superior  Court  Chimberland 
Ck>nnty;  Cooke,  Judge. 

Action  by  Greorge  W.  Smith  against  tbe 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  aRpeals. 
Reversed  and  remanded. 

This  action  was  brooght  to  recover  dam- 
ages for  failure  to  deliver  a  mesBage*  ad- 
dressed to  plaintiff  at  Fayetteville,  N.  C,  by 
his  sister,  Mrs.  H.  C.  Freeman,  at  Lomberton, 
N.  C.,  at  11:30  a.  m.  on  May  8,  1913,  in  the 
following-  words:  "Mother  died  yesterday. 
Buried  this  afternoon.*'  It  is  admitted  by 
the  defendant  in  its  brief  that  there  was 
some  evidence  of  negligence,  sufficient  to 
carry  the  case  to  the  Jury.  Plaintiff  did  not 
reside  in  Fayetteville,  but  three  miles  from 
there  in  the  country.  The  operator  received 
the  message,  copied  it,  and  delivered  It  to 
the  messenger  at  that  office,  who  searcbed 
for  G.  W.  Smith  and  could  not  find  him, 
but  was  told  that  he  lived  at  Victory  Mills^ 
three  miles  away,  whereupon  he  attempted  to 
call  him  over  the  phone,  but  fWed  to  reach 
him.  He  returned  the  message  to  the  opera- 
tor, who  sent  a  service  message  to  the  opera- 
tor at  Lumberton,  informing  him  of  tlie  facta, 
and  asking  for  a  guaranty  of  75  cents  for 
special  delivery  charges  beyond  the  free  de- 
livery limits.  The  operator  at  liumbertoo,  S. 
H.  Hamilton,  carried  the  service  message  to 
the  sender's  husband  and  agent  H.  C  Free- 
man, who  originally  delivered  the  message 
for  transmission,  and  asked  him  if  he  would 
guarantee  payment  of  the  extra  charge  fbr 
the  special  service  in  delivering  outside  of 
Fayetteville,  which  he  refused  to  do,  but  di- 
rected Hamilton  to  request  the  operator  at 
Fayetteville  to  mail  the  telegram  to  Q.  W. 
Smith,  which  was  done,  and  the  latter  reoeiv* 
ed  the  message  by  mail  the  next  day,  but 
after  the  funeral,  which  took  place  at  & 
o'clock  p.  m.  on  the  day  the  first  message  was 
sent  H.  C.  Freeman,  witness  for  the  plain- 
tiff, admitted  the  conversation  with  Hamil- 
ton about  the  telegram,  but  afterwards  stated 
that  he  did  not  know  what  was  said  by  them, 
though  he  denied  having  refused  to  pay  the 
charge  for  extra  service  in  making  a  special 
delivery  of  the  message  beyond  Fayetteville, 
and  stated  that  he  would  have  paid  it  If  he 
had  been  asked  to  do  so.  In  order  to  con- 
tradict him,  defendant  offered  as  eTldence 
the  following  written  statement  made  by 
Freeman  on  the  day  of  its  date: 

"Lumberton,  N.  C,  May  16th,  19ia 

"This  is  to  certify  that  I  [H.  C.  Freeman], 
on  May  8th,  1013,  about  11:30  a.  m.,  filed  a 
telegram  at  the  Western  Union  Telegraph  office 
at  Lumberton,  N.  C,  for  my  wife  (lira.  H.  C. 


^=»For  other  cases  see  same  topic  and  KET-N UMBER  in  all  Key-Numbered  DigesU  and  Indexes 
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Freeman),  iddressed  to  G.  W.  Smith,  Fayette- 
Tille,  N.  C,  reading  as  follows:    'Mother  died 
jesterdaj.    Burial   this    afternoon.'     Manager 
Hamilton,  who  wrote  tlie  message  for  me,  asked 
me  if  I  could  give  some  address  at  Fayetteville, 
and  I  told  him  that  I  knew  no  other  or  better 
address.    Mr.  Hamilton  notified  me  in  person 
about  1:50  p.  m.  that  the  message  was  undelir- 
ered;  that  Mr.  Smith  lived  three  miles  in  the 
country,  and  that   it   would   cost   seventy-five 
cents  to  have  it  delivered.    I  told  Mr.  Hamilton 
to  have  them  mail  a  copjr,  that  we  did  not  ex- 
pect him  to  attend  the  funeral  anyway.     [We 
lay  no  blame  on  the  part  of  the  telegraph  com- 
pany at  all,  as  they  did  as  instructed  by  us.    We 
sent  the  message  to  Mr.  6.  W.  Smith  as  a  mat- 
ter of  respect^  and  we  did  not  expect  him  to 
attend  the  banal,  as  interment  was  made  before 
the  arrival  of  anv  of  the  afternoon  trains.    We 
regret  very  much  that  Mr.   Smith  has  taken 
such  action  against  the  telegraph  company,  and, 
if  he  is  suing  for  mental  angaish,  we  feel  sure 
that  be  is  going  to  have  a  very  difficult  Job 
proving  it.]*'^ 

Plaintiff  objected  to  the  part  in  brackets, 
which  was  excluded  by  the  court,  and  defend- 
ant excepted.  There  were  other  exceptions  to 
rulings  of  the  court  and  the  charge,  but  it 
Is  not  necessary  to  state  them.  The  Jury 
found  for  the  plaintiff,  and  defendant  appeal- 
ed from  the  Judgment  upon  the  verdict 

Hose  ft  Rose,  of  Fayetteville,  and  Qeo.  H. 
Fearons,  of  New  York  CUty,  for  appellant 
Robinson  ft  Lyon,  of  Fayetteville,  for  appel- 
ee 


WALKBB,  J.  (atter  stating  tlie  facts  as 
bove).  [1]  If  the  defendant's  witnesses  tee- 
fled  truthfully  in  this  case,  the  defendant 
erformed  Its  duty,  and  is  not  liable  to  the 
laintlff  for  anything.  It  transmitted  the 
essage  promptly  from  Lumberton  to  Fayet- 
ville,  caused  search  to  be  made  for  the 
ndee  at  that  place,  and,  falling  to  find  hira, 
ed  the  telephone  unsuccessfully  for  the 
rpose  of  communicating  with  him.  It  then 
red  back  to  the  sender  for  payment  or  a 
iranty  of  the  charge  of  75  cents  for ^  the 
ra  service  in  delivering  beyond  the  place 
which  the  message  was  addressed.  So  far 
vas  within  its  rights,  and  there  was  full 
ipliance  with  a  correct  performance  of  its 
y,  and  the  case  turns,  at  this  point,  upon 
question  whether  H.  C.  Freeman  did  or 
not  refnse  to  pay  the  charges.  His  tes- 
>ny  as  to  the  conversation  with  Hamilton 

not  very  consistent,  and  it  became  Im- 
int  to  the  defendant  that  every  piece  of 
.^nce  fairly  tending  to  impair  his  credit 
(d  be  considered  by  the  Jury.  The  por- 
ot  bis  written  statement  which  he  had 
e  deliberately  made  was  excluded  by 
3urt,  for  what  reason  we  are  not  ad  vis- 
(t  clearly  tended  to  contradict  him  in 
?t  to  tills  vital  matter.  Surely  this  ad- 
>xi  in  tlie  excluded  part  of  the  state- 
liad  tliat  tendency,  viz.,  *'We  lay  no 
on  ttie  part  of  the  telegraph  com- 
It  all,  aa  they  did  as  instructed  by  us," 
^e     also     tliink   that  the  whole  letter 

liave   ^one  to  the  Jury.    1  Elliott  on 

<:e,    S    241;    Spencer  v.  Fortescue,  112 


N.  C.  268,  16  S.  E.  89a  The  part  which 
was  excluded  was  very  material,  as  tending 
directly  to  show  that  the  company  had  acted 
solely  under  Freeman's  directions  In  regard 
to  handling  the  message,  and  was  therefore 
not  guilty  of  any  negligence  In  failing  to  de- 
liver it  on  the  day  it  was  sent,  and,  besides, 
it  had  an  important  bearing  upon  another 
phase  of  the  case,  in  that  it  tended  to  show 
that  the  conversation  between  Freeman  and 
Hamilton,  near  the  post  office,  related  to  this 
particular  message,  and  not  to  the  one  sent  to 
m  Miss  Smith^  in  Georgia,  as  Freeman  tes- 
tified that  he  thought  Hamilton  was  refer- 
ring to  the  latter  one.  When  recalled,  he  tes- 
tified: 

"I  do  not  really  know  under  what  drcum- 
itancee  I  authorized  the  telegraph  company  to 
mail  the  telegram.  I  had  a  death  in  my  family 
at  the  time.  I  was  at  the  post  office,  and. 
really,  there  were  two  telegrams  sent  I  did 
not  know  it  at  the  time*  and  really  did  not 
think  about  it— whether  it  was  going  to  Miss 
Smith  in  Georgia— and  when  Mr.  Haimlton  ask- 
ed me  the  question,  and  I  guess  I  got  k  right, 
and  he  asked  m^  what  he  should  do,  and  I  told 
him  to  'mail  It,'  thinking  it  was  to  the  one  in 
Georgia.** 

It  was  material  for  defendant  to  show 
that  he  did  know  which  telegram  Hamiltpn 
meant,  when  he  asked  about  the  extra 
charge,  and  the  excluded  part  of  the  state- 
ment further  tended  to  show,  not  only  that 
he  refused  to  pay  the  charge^  but  wliy  he  re- 
fused to  pay  it,  because  *'he  sent  the  mes- 
sage to  Smith  as  a  matter  of  respect,  and  did 
not  expect  liim  to  attend  the  funeral,"  and 
therefore  thought  that  mailing  the  telegram 
would  answer  as  well  as  a  quicker  delivery. 
The  evidence  excluded  really  showed  the  con- 
tradiction in  an  int^islve  form. 

[2]  It  was  the  duty  of  the  defendant,  when 
it  learned  that  the  sendee  lived  "out  of 
town,**  to  inform  the  sender  of  the  f&ct  and 
demand  payment,  or  a  satisfactory  guaran- 
tee, of  the  charge  for  the  extra  service,  as  it 
elected.  The  Chief  Justice  said,  in  Bryan  v. 
Telegraph  Ck).,  133  N.  0.  at  page  605,  606, 
45  S.  E.  at  page  939: 

"The  defendant  could  have  sent  the  message 
on  to  the  plaintiff,  coUectlDg  the  charges  of  the 
special  delivery  of  her,  or,  if  not  willing  to  risk 
tnat,  it  was  negligence  not  to  wire  back  to 
Mooresville  demanding  payment  or  a  guaranty 
of  the  cost  of  delivery  beyond  the  free  delivery 
limits." 

And  again: 

"If  guaranty  or  payment  of  special  delivery 
[charge]  had  been  asked  and  refused,  there  was 
no  compulsion  on  the  defendant  to  deliver  be- 
yond the  free  delivery  limits.'* 

We  fully  recognized,  in  the  following  cases, 
the  right  of  the  company,  when  it  discovers 
that  the  sendee  lives  t>eyond  its  free  delivery 
limits,  to  collect  In  advance  the  charge  for 
the  extra  service  required  in  making  a  spe- 
cial delivery :  Bryan  v.  Telegraph  Co.,  supra ; 
Hood  V.  Telegraph  Go.,  135  17.  C.  622,  47  S.  B. 
607 ;  Bright  v.  Telegraph  Co.,  182  N.  0.  317, 
43  S.  E.  841.  In  the  Galney  Case,  136  N.  C. 
265,  48  S.  £.  654,  we  quoted  with  approval 
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what  ^as  said  by  the  Chief  Justice  In  Bryan 

V.  Telegraph  Co.,  supra: 

"The  officer  at  the  receiving  point  could  not 
have  given  the  sender  any  information  which  he 
did  not  already  have.  It  was  his  own  negli- 
gence not  to  have  paid  the  special  delivery 
charges,  if  a  special  delivery  was  required" — 
citing  Telegraph  Co.  v.  Henderson,  89  Ala.  510, 
7  South.  419,  18  Am.  St  Rep.  148 ;  Telegraph 
Co.  V.  Mathews,  107  Ky.  663,  55  S.  W.  427; 
Telegraph  Co.  v.  Taylor,  8  Tex.  Civ.  App.  310, 
22  S.  W.  532 :  Telegraph  Co.  v.  Swearingen, 
95  Tex.  420,  67  S.  W.  767. 

The  case  of  W.  U.  Telegraph  Co.  v.  Taylor, 
supra,  whldi  has  been  generally  followed  by 
the  courts,  and  which  has  been  approved  by 
this  court,  held  that,  where  the  rules  of  the 
company  restrict  Its  free  delivery  limits  to 
the  radius  of  a  given  distance,  in  that  case 
one-half  mile  of  its  office,  it  is  not  legally 
bound,  the  special  delivery  charge  not  hav- 
ing been  paid  or  arranged,  to  deliver  a  mes- 
sage to  the  addressee  at  his  residence  in  the 
country,  three  miles  from  the  said  office. 
The  role  as  to  delivery  Umlts  is  a  reasonable 
one,  and  we  have  held  that  it  must  be  com- 
plied with,  when  brought  to  the  attention  of 
the  sender,  by  the  prepayment  of,  or  some 
agreement  in  regard  to,  Uie  special  delivery 
charges.  Some  courts  have  held,  in  well-con- 
sidered opinions,  notably  Telegraph  Co.  v. 
Henderson,  89  Ala.  610,  7  South.  419,  18  Am. 
St  Rep.  148,  that  the  sendee,  if  the  blank  on 
which  he  writes  his  message  informs  him 
that  there  are  tree  delivery  limits,  must  take 
notice  of  the  fact,  and  is  presumed  to  have 
sent  the  message  with  the  understanding  that 
the  sendee  resides  within  them,  unless  he  has 
provided,  in  same  way  satisfactory  to  the 
company  and  in  advance,  for  the  payment  of 
the  extra  toll  for  a  special  delivery  if  the 
sendee  lives  beyond  the  free  delivery  limits, 
but  we  have  not  gone  so  far,  and  deem  our 
rule  the  more  reasonable  one,  viz.,  that  the 
company  should  notify  the  sender  by  a  serv- 
ice message,  if  the  message  cannot  be  deliver- 
ed within  the  limits  prescribed  for  the  place 
to  whidi  it  is  addressed,  so  that  he  may  fur- 
nish a  better  address,  or,  if  the  addressee 
lives  beyond  the  said  limits,  provide  for  the 
payment  of  the  charge  for  the  extra  service 
required.  Hendricks  v.  Telegraph  Co.,  126 
N.  C.  810,  85  S.  E.  543,  78  Am.  St  Rep.  658. 
We  so  held  in  Gainey  v.  Telegraph  Co.,  supra, 
where  it  was  said: 

"We  have  held  that,  when  a  message  is  re- 
ceived at  a  terminal  office  to  which  it  has  been 
transmitted  for  delivery  to  the  person  addressed, 
it  is  the  duty  of  the  company  to  make  diligent 
search  to  find  him,  and,  if  he  cannot  be  found, 
to  wire  back  to  the  office  from  which  the  mes- 
sage came  for  a  better  address,  and  likewise  it 
is  the  duty  of  the  company,  when  it  has  discov- 
ered that  the  person  for  whom  the  message  is 
intended  lives  beyond  its  free  delivery  limits, 
either  to  deliver  it  by  a  special  messenger  or  to 
wire  back  and  demand  payment,  or  a  (satis- 
factory) guaranty  of  payment,  as  it  may  choose 
to  do,  of  the  charge  for  the  special  delivery,  and, 
if  it  fails  to  deliver  without  demanding  and 
being  refused  payment  of  the  charge,  it  will 
be  liable  for  its  default    It  is  not  liable,  though. 


if  the  sender  of  the  message,  when  proi>er  de- 
mand is  made,  refuses  to  pay  the  extra  charge 
for  a  special  delivery  beyond  the  limits  estab- 
lished for  free  delivery  by  the  company,  pro- 
vided those  limits  are  reasonable"— citing  Hen- 
dricks V.  Telegraph  Co.,  supra,  and  78  Am.  St 
Rep.  658;  Bryan  v.  Telegraph  Co.,  supra,  and 
Telegraph  Co.  v.  Moore,  12  Ind.  App.  136,  39 
N.  E.  874,  54  Am.  St  Rep.  515. 

This  rule  is  fair  to  the  sender,  who  may 
not  take  special  notice  of  the  free  delivery 
regulation  at  the  time,  as  a  very  few  read 
what  is  printed  on  the  back  of  the  blanks, 
or  who  may  not  know  where  the  addressee  re- 
sides, and  it  is  also  fair  to  the  company,  as 
it  is  thus  enabled  to  perform  its  full  duty 
with  proper  compensation.  It  seems  to  ua 
that  it  would  be  exceedingly  Inoonvenient,  if 
not  unfair,  to  the  public,  should  we  take  any 
other  view  of  the  matter. 

But  this  only  shows  how  important  It  was 
that  all  the  facts  regarding  the  guaranty  of 
the  charge  for  the  extra  service  should  have 
been  laid  before  the  Jury,  and  it  would  ap- 
pear, in  this  case,  that  the  denial  of  the  right 
to  have  this  done  greatly  prejudiced  the  de- 
fendant, as  the  written  statement  squardy 
contradicted  Freeman's  testimony,  in  eveiy 
material  respect,  so  far  as  it  concerned  this 
question,  which  was  the  paramount  one  In 
the  case. 

[8]  Mental  anguish  affords  a  proper  basis 
for  the  assessment  of  damages  in  telegraph 
oases,  irrespective  of  physical  injury,  as  this 
court  held  as  far  badbc  as  Young  v.  lelegnviL 
Co.,  107  N.  O.  370,  11  S.  E.  1044,  0  U  R.  A. 
669,  22  Am.  St  Rep.  883,  and  Thompson  v. 
Telegraph  Co.,  107  N.  C.  440,  12  S.  B.  427; 
but  that  means  genuine,  and  not  unreal,  an- 
guish, and  Juries  should  be  careful,  if  not 
astute,  to  distinguish  between  the  twa  It  Is 
necessaryt  therefore,  that  they  should  bave 
all  the  light  possible  in  order  that  they  may 
detect  that  which  is  spurious,  and  con^wn- 
sat^  only  that  which  is  real,  as  it  Is  so  easy 
to  be  simulated. 

For  the  error-  indicated,  another  trial  la 
ordered. 

New  trial. 

a68  N.  c.  4S%y 

BENNETT  v.  WESTERN  UNION  TELE- 
GRAPH CO.  (No.  287.) 

(Supreme  Court  of  North  Carolina.    Mardft  81, 

1915.) 

1.  Appeal  and  Ebbob  ^=»927  *  Bmytew  — 
Nonsuit— EviDENca. 

On  appeal  from  a  nonsuit,  the  plalntUTa 
evidence  must  be  taken  as  true. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |§  2912,  2917.  3748,  S758> 
4024;    Dec.  Dig.  <8=>927.] 

2.  Telegraphs  and  Telephones  ^=»G6— 
Failure  to  Deliver  Telegram— Notick  to 
CoMPANT— Evidence  of  Contents. 

In  an  action  against  a  tel^raph  company 
for  failure  to  deliver  a  message,  where  plaintil^ 
after  service  of  notice  upon  defendants  coun- 
sel to  produce  the  letter  in  which  he  notified 
the  company  of  his  demand,  in  accordance  -with 
the  contract,  was  permitted  to  testify  that   in 
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Bnch  letter  he  stated  to  the  company  that  he 
would  make  demand  on  it  for  $5,000  for  non- 
delivery of  the  telegram  sent  him  at  R.  on  the 
2^h  of  April,  1912,  the  refusal  of  the  court  to 
allow  the  plaintiff  to  answer  the  further  ques- 
tion whether  such  letter  stated  what  the  tele- 
gram was,  or  what  its  nature  was,  was  im- 
proper. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §§  61-63 ;  Dec.  Dig. 
€=>66.] 

3.  Teleobafhs  and  Telephones  ^=>64— 
Failubb  to  Deliveb  Tblegbam-— Notice  to 
Company— SurFiciBNcnr. 

A  letter  to  a  telegraph  company  which  had 
failed  to  driver  a  message,  stating  that  the 
sender  "would  make  demand  on  it  for  $5,000 
for  nondelivery  of  the  telegram  sent  to  him  at 
R.  on  the  29th  of  April,  1912,"  was  sufficient 
notice  under  the  requirement  of  the  contract 
that  the  company  be  notified  within  60  days  of 
all  claims  for  damages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  H  89-47 ;  Dec  Dig. 
<g=»54.] 

4.  Tblegbaphs  and  Telephones  ^=»73— 
Failure  to  Deliveb  Teleqbam— Action- 
Nonsuit. 

Where  defendant  telegraph  company  fafled 
to  deliver  a  message  calling  plaintiff  to  ue  bed- 
side of  his  dyin^  brother,  and  plaintiff,  at  the 
time  of  the  delivery  of  the  message  to  him, 
three  days  too  late,  orally  notified  the  company 
that  he  would  sue  it  for  damages,  and  a  month 
later  wrote  it  stating  that  he  would  make  de- 
mand on  it  for  damages  for  nondelivery  of  the 
telegram  sent  him  at  K.  April  29,  1912^  in  com- 
pliance with  the  contract  for  transmission  of 
the  message,  judgment  of  nonsuit  for  want  of 
sufficient  notice  of  claim  was  improper. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  76;  Dec  Dig.  <&=» 
73.] 

Appeal  from  Superior  Court  Cumberland 
County;    Oooke,  Judge. 

Action  by  J.  F.  Bennett  against  the  West- 
ern Union  Telegraph  Company.  From  a 
Judgment  of  nonsuit,  plaintiff  appeals.  Re- 
Yersed. 

Shaw  ft  MacLean,  of  Fayetteville,  for  ap- 
pellant Rose  &  Rose,  of  Fayetteville,  and 
Geo.  H.  Fearons,  of  New  York  City,  for  ap« 
pellee. 

CLARK,  C.  J.  [1]  This  is  an  appeal  from 
a  nonsuit  in  an  action  to  recover  damages 
tor  mental  anguish  caused  by  failure  to  de- 
liver a  telegram.  The  plaintiff  left  the  bed- 
side of  his  brother,  who  was  quite  Hi  at  his 
liome  near  Bennettsville,  S.  C,  on  Sunday 
afternoon,  April  28,  1913.  The  physicians 
told  him  that  he  might  safely  leave,  but  he 
enjoined  the  family  to  wire  him  if  his  broth- 
er grew  worse.  Next  morning  the  brother- 
in-law  of  the  brother  phoned  to  Hamlet  and 
caused  the  following  telegram  to  be  sent, 
addressed  to  the  plaintiff  at  Raeford,  N.  C: 
"Come  back  to  see  your  brother  at  once.  W. 
S.  Pearson."  This  telegram  was  filed  at 
O  a.  m.,  according  to  the  evidence  for  the 
plaintiff,  which  must  be  taken  as  true  on  this 
appeal. 

[2-4]  The  plaintiff  testified  that  he  called 
tliat  day  at  the  defendant's  office  in  Raeford 


three  times,  L  e.,  at  12  o'clock,  at  1  p.  m., 
and  again  at  3  p.  m.,  and  asked  for  a  tele- 
gram, but  was  told  there  was  none  for  him ; 
he  left  at  8  p.  m.,  and  asked  the  defendant's 
agent  to  forward  the  telegram,  if  any  came 
for  him,  to  Aberdeen.  This  was  not  done,  and 
he  did  not  receive  the  telegram  till  he  got 
back  to  Hamlet  Tuesday  night  and  had  learn- 
ed that  his  brother  had  died  at  2:30  p.  m. 
that  day.  The  defendant  company  then  pre- 
sented a  bill  for  20  cents  for  the  telegram, 
which  the  plaintiff  says  that  he  paid  under 
protest,  saying  that  he  would  bring  suit  for 
damages.  The  plaintiff  further  testified  that 
at  Raeford  he  was  35  mUes  from  liis  broth- 
er's home,  and  if  the  telegram  had  been  de- 
livered, he  would  at  once  have  gone  to  his 
brother's  bedside  either  by  train,  which  made 
connection,  or  through  the  county  by  auto- 
mobile or  with  horses.  He  testified  to  the 
close  and  affectionate  relations  that  existed 
between  him  and  his  brother,  and  the  mental 
anguish  he  suffered  by  reason  of  being  de- 
prived of  an  opportunity  of  seeing  him  again 
by  reason  of  the  nondelivery  of  the  tele- 
gram. 

On  the  back  of  the  telegraph  blank  was  the 
usual  requirement  that  any  claim  for  dam- 
ages must  be  presented  to  the  company  in 
writing  within  60  days  after  filing  the  mes- 
sage. This  regulation  has  been  held  reason- 
able and  valid  in  Sherrill  v.  Telegraph  Co., 
109  N.  C.  527,  14  S.  E.  94,  and  has  been  often 
approved  since.  See  citations  in  Anno.  Ed. 
The  plaintiff  further  testified  that  on  May 
29,  1912,  he  wrote  a  letter  addressed  to  the 
defendant's  agent  at  Hamlet,  which  he  post- 
ed himself  in.  the  post  oflSce  at  Georgetown, 
S.  C.  The  court  would  not  permit  him  to 
testify  as  to  the  contents  of  this  letter.  He 
thereuiK>n  served  notice  on  the  defendant's 
counsel  to  produce  the  letter,  and,  this  not 
being  done,  the  court  permitted  him  to  testi- 
fy that  in  said  letter  he  stated  to  the  com- 
pany that  he  '*would  make  demands  on  it  for 
$5,000  for  nondelivery  of  the  telegram  sent 
to  him  at  Raeford  on  April  29,  1912."  He 
was  then  asked:  'T>id  you  tell  him  [the  ad- 
dressee of  the  letter]  what  the  telegram  was, 
or  what  the  nature  of  it  was?"  On  objection 
by  the  defendant,  this  was  ruled  out,  and  the 
plaintiff  excepted,  as  he  also  did  to  the  non- 
suit, which  was  granted  on  motion  of  the  de- 
fendant It  was  error  to  exclude  the  ques- 
tion, which  was  asked  to  show  more  fully  the 
contents  of  the  letter,  and  it  was  also  error 
to  grant  the  nonsuit  The  court  seems  to 
have  been  of  opinion  that  the  letter  was  not 
sufllclent  to  identify  the  telegram.  But  there 
was  no  evidence  of  any  other  telegram  sent 
from  Hamlet  to  the  plaintiff  on  April  29th, 
or  on  any  other  day.  There  was  also  evi- 
dence, which  mnst  be  taken  as  true,  that  the 
defendant  had  been  already  put  on  notice 
by  the  plaintiff  of  his  dissatisfaction,  at  the 
time  payment  was  collected  from  him  for 
the  telegram.    The  object  of  the  60  days'  no- 
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tice,  as  stated  in  Sherrill  y.  Telegraph  Oa., 
supra,  Is  to  give  the  telegraph  company  notice 
within  60  days  before  its  records  may  be 
sent  off  or  the  memory  of  its  agents  become 
indistinct  This  letter  was  sufficient  to  re- 
call the  matter  to  the  attention  of  the  agent 
at  Hamlet,  and  was  mailed  within  the  60 
days.  Lytle  t.  Tel.  Co..  165  N.  a  604,  81  S. 
E.  759.  Such  mailing  raised  the  ''presnmp- 
tion  that  the  letter  was  rec^ved,  and  there- 
fore was  duly  seryed.*'  Ctogdell  ▼.  Railroad, 
132  N.  G.  855,  44  S.  B.  618,  citing  Bragaw  ▼. 
Supreme  liOdge,  124  N.  G.  154,  32  S.  E.  544. 
The  Judgment  of  nonsuit  is  reversed. 

<lfi8   N.   C.   501) 

BARBBR-PASGHALL  LUMBER  COJ  v. 
BOUSIIALU     (No.  143.) 

<:$opr«me  Court  of  North  GaroUna.    March  31» 

1915.) 

1.  VbNDOB    and     PimCHJkSEB    ^S»31  -^  CON- 

TBACTfrr-VAUDITY. 

Defendant  owned  a  tract  of  land,  but  was 
uncertain  as  to  its  boundaries,  as  he  informed 
plaintiff.  Plaintiff  was  desirous  of  purchasing 
certain  timber  land  in  the  vicinity  which  he 
assumed  was  included  in  defendants  property. 
Held,  that  a  contract  of  purchase  and  sale  en- 
tered into  between  them  was  unenforceable,  and 
should  be  set  aside,  for  there  was  no  meeting  of 
the  minds,  and  defendant  could  not  be  consider^ 
ed  guilty  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  §(  85-37;  Dec.  Dig.  ^=» 
81.] 

2.  Vendob  and  Purchasbb  ^=:»351  —  Con- 
tracts—Bond rOB  TiTLB. 

A  contract  for  the  sale  of  land  was  in  the 
form  of  a  bond  for  $500,  to  be  void  on  condition 
that  defendant  made  conveyance.  The  down 
payment  was  more  than  $500.  Held  that, 
where  there  was  no  meeting  of  the  minds  of  the 

garties  because  of  mistake  as  to  the  property  to 
a  conveyed,  the  purchaser's  damages  were 
not  restricted  to  the  penalty  in  the  bond,  and 
he  could  recover  his  down  payment,  while  the 
defendant  was  entitled  to  compensation  for  the 
timber  cut  by  plaintiff  firom  the  land  actually 
owned  by  defendant. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  (|  1017,  1047-1058;  Dec. 
Dig.  <8=»351.] 

Appeal  from  Superior  Court,  Lee  County; 
Connor,  Judge. 

Action  by  the  Barber-Paschall  Lumber 
Company  against  J.  D.  Boushall.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed,  with  directions. 

^e  contract,  dated  October  10,  1918,  was 
in  the  form  of  a  bond  for  $500,  to  be  void  on 
condition  that  defendant  conveyed  to  plain- 
tiff by  good  and  sufficient  deed  a  tract  of  land 
in  Chatham  County,  N.  C,  described  as  fol- 
lows: 

''A  certain  parcel  of  real  estate  situated  in 
Chatham  county,  state  of  North  Carolina,  and 
bounded  by  the  Foushee  lands  and  Deep  river, 
and  commonly  known  as  the  Mcintosh  tract, 
containing  three  hundred  and  seventy  one  @71) 
acres,  more  or  less,  belonging  to  American  Iron 
&  Steel  Company,  the  estate  of  J.  M.  Heck,  de- 
ceased, Lobdell  Car  Wheel  Company,  and  J.  D. 


Boushall,  trustees ;  the  same  to  be  conveyed  by 
a  good  and  sufficient  warranty  deed,  conveying  s 
good  clear  title  to  the  same  free  from  all  in- 
cumbrance,** at  the  contract  price  of  S5,56o; 
t565  being  paid  down,  and  the  remainder  eri- 
enced  by  the  promissory  notes  of  plaintiff,  in 
different  amounts,  and  payable  at  specified  dates 
to  November  1,  1914. 

Plaintiff  contended  and  offered  evidence 
tending  to  show  that  the  tract  of  land,  as 
sold  and  described  in  the  written  instrument 
and  known  as  the  Mcintosh  tract,  contained 
from  2,500,000  to  3,000,000  feet  of  merchant- 
able lumber,  which  was  the  main  inducement 
to  the  purchase ;  that,  acting  under  the  terms 
of  the  contract  and  on  representatioxiB  of  de- 
fendant, plaintiff  moved  its  mill  on  the  tract, 
and  commenced  cutting  the  timber,  when  he 
was  stopped  by  the  agent  of  the  American 
Iron  &  Steel  Company,  who  claimed  that  the 
timber  belonged  to  that  company  and  was 
not  Included  in  plaintiff's  contract  of  pur- 
chase; that  defendant  had  failed  and  refused 
to  comply  with  his  written  contract  or  to 
make  a  deed  conveying  the  land  described 
therein,  and  the  deed  tendered  by  defendant 
was  not  in  accord  with  the  written  agree- 
ment, and  contained  but  a  small  portion  of  the 
timber  referred  to,  about  07,000  feet,  and  de- 
fendant had  no  title  to  that  portion  of  the 
land  on  which  the  remainder  of  the  timber 
was  situated,  and  plaintiff  was  thereby  great> 
ly  damaged. 

Defendant  contended  that  he  sold,  and  In- 
tended to  convey,  only  that  portion  of  the 
Mcintosh  land  which  was  owned  by  the  three 
parties  mentioned,  to  wit,  the  steel  company, 
the  Lobdell  Company,  and  the  Heck  estate^ 
this  being  all  that  defendant  owned,  that  the 
contract,  in  terms,  so  specified,  and  that  the 
deed  tendered  by  him,  although  it  contained 
no  reference  to  the  Mcintosh  place  in  its  de- 
scription, included  all  the  Mcintosh  place 
owned  by  the  three  parties  spedfled,  describ- 
ed by  metes  and  bounds,  and  was  in  all  re- 
spects a  compliance  with  his  written  cm- 
tract,  and  demanded  judgment  for  ^lecUlc 
performance  of  the  contract  as  written  or 
damages  for  breach,  eta 

It  was  admitted  that  the  $565  had  been 
paid  defendant  on  the  contract  price;  that 
plaintiff  company  before  being  stopped,  had 
cut  the  timber  situate  on  the  land  contained 
in  the  deed  which  defendant  tendered, 
amounting  to  about  05,000  to  100,000  teet; 
that  defendant,  Boushall,  had  acted  In  good 
faith,  and  no  fraud  was  intended  or  prac- 
ticed by  him  in  the  transaction.  There  was 
verdict  for  plaintiff  assessing  plaintiff's  dam- 
ages at  $2,290,  and.  Judgment  having  been 
entered  for  this  sum,  and  also  tlie  $506  paid 
by  plaintiff  on  the  contract,  defendant  ex- 
cepted and  api)ea1ed. 

Pace  ft  Boushall,  of  Raleigh,  and  Williams 
&  Williams,  of  Sanford,  for  appellant  A.  A. 
F.  Sea  well,  of  Sanford,  and  Slier  A  Mlllfken, 
of  Slier  City,  for  appellee. 


^9For  other  cases  ■••  same  topic  and  KEY-NUMBER  in  all  Key -Numbered  Digests  and  Indexes 


N.  C.) 


BARBER-PASCHALL  LUMBER  CO.  v.  BOUSHALL 


801 


HOKE,  J.  The  facts  In  evidence  tended 
to  show  that  the  American  Iron  &  Steel  Oom« 
pany  owned  two  adjoining  tracts  of  land  in 
the  county  of  Chatham,  known  as  the  Fou- 
shee  tract  and  the  Mcintosh  tract,  the  divi- 
sional line  between  them  originally  running 
from  Deep  river  north  to  a  pond  on  the  pub- 
lic road,  and,  for  a  part  of  the  distance,  along 
an  "old  hedge  row,"  and  that  on  the  Mcin- 
tosh place,  near  this  line,  was  a  large  body 
of  timber,  2,500,000  or  8,000,000  feet ;  that, 
some  time  after  acquiring  the  land,  the  pre- 
cise date  not  given,  the  company  ran  a  new 
line  dividing  the  property  and  by  which  the 
timber  was  thrown  on  the  Foushee  tract  and 
thereafter,  on  the  books  of  the  company,  the 
timber  and  the  portion  of  land  on  which  it 
was  situated  was  treated  as  part  of  the  Fou- 
shee tract,  and  so  termed  on  the  company's 
books.  Thereafter  the  American  Iron  &  Steel 
Company  mortgaged  the  land  known  as  the 
Foushee  land,  as  now  termed  by  them,  to  the 
Liobdell  Car  Wheel  Company,  a  corporation  of 
the  state  of  Delaware,  and  having  its  prin- 
cipal place  of  business  in  said  state,  and  the 
remainder  of  the  property,  to  wit,  the  Mcin- 
tosh pl^oe,  as  constituted  under  the  new  di- 
vision, was  mortgaged  by  the  iron*  and  steel 
company  to  th^  Lobdell  Car  Wheel  Company 
and  J.  M  Heck,  now  deceased,  of  thetcity  of 
Raleigh;  that  plalntift,  desiring  to  purchase 
the  body  of  timber  heretofore  mentioned,  and 
having  learned  that  same  was  owned  by  de- 
fendant, J.  D.  Boushall,  In  1913  approached 
said  Boushall  for  the  purpose  of  acquiring 
the  timber  and  purchasing  the  land  on  which 
the  same  was  situate,  and  said  Boushall,  hav- 
ing come  into  possession  and  control  of  the 
Heck  interest,  and  having  assurance  that,  as 
to  the  part  of  the  land  mortgaged  Mr.  Heck, 
now  deceased,  his  negotiations  would  be  ap- 
proved by  the  iron  and  steel  and  the  car 
companies, .  contracted  to  convey  the  Mcin- 
tosh place  to  plaintiff  company  under  the 
terms  and  provisions  of  the  written  contract 
above  set  forth.  It  further  appeared  that 
during,  the  negotiations  defendant,  acting 
lionestly  in  such  belief,  represented  that  the 
timber  in  question  was  on  the  property  own- 
ed by  him,  and  that  his  agent,  a  man  living 
out  there,  i)ointed  out  the  "old  hedge  row"  as 
the  dividing  line;  that  plaintiff  contracted 
:f  or  the  timber  under  the  impression  that  de- 
fendant owned  it,  and  that  procuring  the  tim- 
ber was  a  principal  inducement  to  the  deal, 
Hnd  the  value  thereof  called  for  the  larger 
I)ortion  of  the  purchase  price  agreed  upon, 
and  that  the  descriptive  terms,  as  used  in  the 
bond,  as  understood  by  plaintiff,  covered  and 
^vas  intended  to  cover  the  land  on  which  the 
same  was  situated.  On  the  other  hand,  it 
vras  admitted  that  defendant  was  sfullty  of 
no  fraud  in  the  transaction,  and  it  also  ap- 
peared that  he  acted  throughout  in  the  hon- 
est belief  that  his  boundaries  covered  the 
timber;  that  he  told  plaintiff's  representa- 
-^ves  in  the  trade  that  he  had  no  personal 
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knowledge  of  the  lines  or  boundaries;  that 
the  title  deeds  were  in  possession  and  control 
of  the  car  company,  in  state  of  Delaware,  and 
that,  while  plaintiff  was  under  the  impres- 
sion that  his  boundaries  covered  the  timber 
and  made  the  trade  in  reference  to  that,  he 
only  intended  to  sell  the  land  that  was  mort- 
gaged to  him,  and,  in  uaing  the  descriptive 
terms  of  the  contract,  he  understood  and  in- 
tended that  they  only  referred  to  such  land. 

Upon  these,  the  facts  chiefly  relevant  and 
about  which  there  is  no  substantial  conflict 
in  the  testimony,  we  are  of  opinion  that 
there  has  been  no  valid  ccMitract  between 
these  parties,  and  that  the  verdict,  establish- 
ing a  breach  and  assessing  damages  on  that 
theory,  must  be  set  aside. 

[f ,  2]  It  is  recognized  as  a  fundamental 
principle,  in  the  law  of  contract,  that  there 
must  be  a  meeting  of  the  minds  of  the  par- 
ties on  the  same  thing  at  one  and  the  same 
time.  It  is  true  that,  v^hen  the  parties  have 
expressed  their  agreement,  either  oral  or 
written,  in  terms  that  are  explicit  and  plain 
of  meaning — that  is,  when  their  minds  have 
met  on  the  terms  of  the  contract — ^it  may 
not  be  revoked  or  altered  by  reason  of  the 
mistake  of  "one  of  the  parties  alone,  rest- 
ing wholly  in  his  own  tolnd,''  there  being  no 
fraud  or  misrepresentation  by  the  other,  but, 
where  essential  terms  of  an  agreement  are 
ambiguous,  so  much  so  as  to  be  fairly  and 
reasonably  susceptible  of  different  interpre- 
tations, and  it  is  clearly  made  to  appear 
that  these  terms  have  been  useii  and  intend- 
ed by  one  of  the  parties  in  one  sense  and  by 
the  other  in  a  different  sense,  in  such  case 
there  has  been  no  meeting  of  the  minds  on 
the  terms  of  the  contract,  and,  unless  some 
facta  have  arisen  creating  an  estoppel  or 
rendering  such  course  altogether  inequitable, 
the  agreement  or  attempted  agreement 
should  be  set  aside^  and  the  parties  placed 
in  statu  quo.  This  was  held  in  substantial- 
ly these  terms  in  Stong  v.  Lane^  66  Minn. 
94,  68  N.  W.  765,  a  case  not  unlike  the  one 
before  us,  and  the  principle  will  be  found 
very  generally  approved  in  the  decided  cases 
and  text-books  of  approved  excellence.  Ma- 
chine Co.  V.  Chalkley,  143  N.  O.  181,  55  S. 
E.  524;  Lumber  Co.  v.  Wilson  et  aL,  51  W. 
Va.  30,  41  S.  B.  187;  SUliman  y.  GiUespie, 
48  W.  Va.  874,  37  S.  B.  669;  Conlan  v.  SulU- 
van,  110  Oal.  624,  42  Pac.  1081;  Chamber- 
laine  v.  Marsh's  Adm'r,  20  Va.  (6  Munf.) 
283;  Werner  v.  Bawson,  89  Ga..  619,  15  S. 
E.  813;  Kyle  v.  Kavanagh,  103  Mass.  356, 
4  Am.  Rep.  560;  Rice  v.  Dwight  Mfg.  Co.,  2 
Cush.  (56  Mass.)  80;  Fink  v.  Smith,  170 
Pa.  124,  32  Atl.  566,  50  Am.  St.  Rep.  750; 
Bingham  v.  Bingham,  27  Eng.  Rep.  Repr. 
Chan.  7,  934;  Cooper  v.  Phlpps,  Cpoper  et 
al.,  L.  R.  Eng.  &  Ir.  App.  Cases,  vol.  21,  p. 
49;  Pomeroy,  Eq.  Jurisprudence,  |  856; 
Pomeroy  on  Contracts,  §§  250,  251;  29  A.  & 
E.  (2d  Ed.)  pp.  664,  665;    9  Cyc.  398. 

This  being   the  established  position,   the 
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case  before  ns,  as  heretofore  stated,  is  one 
which,  in  our  opinion,  clearly  calls  for  its 
application,  the  facts  showing  that  the  de- 
scription in  the  contract  is  ambiguous,  and 
that  both  parties,  designing,  the  one  to  sell, 
and  the  other  to  buy,  the  timber,  and  honest- 
ly lielleying  that  the  defendant  owned  it,  en- 
tered into  a  contract  for  the  land  on  which 
it  was  supposed  to  be  situate,  and  in  the 
written  instrument  the  plaintilf  used  and  in- 
tended to  use  the  descriptive  terms  as  coy- 
ering  the  Mcintosh  place  as  it  formerly  was, 
"the  land  commonly  known  as  the  Mcin- 
tosh tract,"  and  the  defendant  intended  to 
confine  the  contract  to  that  part  of  the  Mc- 
intosh place  which  he  controlled,  and  whicn 
was  then  ^  owned  by  the  three  parties  men- 
tioned, the  iron  and  steel  company,  the  Lob- 
dell  Car  Wheel  Company,  and  the  Hedc  es- 
tate. 

It  has  been  said  that  culpable  negligence 
of  the  complaining  party  will  sometimes  pre- 
vent the  operation  of  the  principle,  but,  as 
stated  in  one  of  these  citations  (Pomeroy, 
Bq.  Jur.  I  856): 

"It  \m  not  every  negligence  that  will  stay 
the  hand  of  the  court,  but  the  best  authorities 
are  to  the  effect  that  the  neglect  must  amount 
to  the  violation  of  a  positive  legal  duty." 

And  the  qualification,  if  it  applies  at  all 
to  the  case  presented,  should  not  prevail  in 
this  instance;  the  evidence  showing  further 
that  defendant  informed  plaintiff  that  he  was 
personally  unacquainted  with  the  bounda- 
ries, and  also  that  the  interest  had  come  to 
him  by  devise  or  descent,  and  the  title  deeds 
were  in  the  keeping  of  others. 

It  is  true  that  neither  party  is  asking  re- 
lief on  any  such  ground;  but  plaintiff,  in 
his  pleadings,  asserting  the  contract  to  be 
one  way  and  demanding  damages  for  its 
breach,  and  the  defendant  asserting  that  it 
is  another  way  and  praying  for  specific  per- 
formance, the  allegations  are  sufficiently 
broad  to  present  the  question,  and,  the  evi- 
dence clearly  showing  the  mistake,  the  re* 
spective  prayers  for  relief  are  not  of  the  sub- 
stance, and  the  decree  must  be  entered  that 
the  contract  be  set  aside,  or  rather,  that 
there  has  never  been  a  contract  between 
them.  Alston  v.  Connell,  140  N.  C.  465-494, 
53  S.  EL  292.  It  is  Insisted  for  defendant 
that  plaintiff  is  restricted  in  the  bond  to  the 
sum  of  $500,  that  this  should  be  regarded 
as  an  agreement  for  liquidated  damages,  and 
that  no  recovery  by  plaintiff  can  exceed  this 
amount,  and  no  greater  sum  can  be  consid- 
ered as  a  basis  for  adjustment;  but,  on  the 
facts  presented,  the  authorities  are  against 
this  position.  The  bond  is  in  the  old  form, 
in  which  the  sum  of  $500  is  evidently  stated 
as  a  penalty,  and  was  never  intended,  in  a 
contract  of  this  character  and  value,  to  re- 
strict the  plaintiff's  recovery  In  case  of 
breach  to  such  an  amount  The  decisions 
are  that,  where  a  contract  of  this  kind  is  es-' 
tablished,  the  plaintiff,  at  his  election,  may 


sue  for  the  damages  actually  sustained. 
Rhyne  v.  Rhyne,  160  N.  C.  559,  76  S.  B.  4fi9; 
Noyes  v.  PhilUps,  60  N.  Y.  408;  Lowe  v. 
Peers,  4  Burr,  228;    11  Cyc.  p.  1026. 

On  the  record,  it  must  be  adjudged  that 
there  has  been  no  contract  between  the  par- 
ties ;  that  the  verdict,  establishing  a  breach 
of  same  and  assessing  damages  for  sudi 
breach,  be  set  aside.  And,  it  appearing  froni 
the  pleadings  that  the  plaintiff  has  paid  on 
the  contract  the  sum  of  |565,  he  is  entitled 
to  recover  this  sum  and  interest  thereon  from 
time  of  payment,  and,  on  repleader  by  de- 
fendant, he  is  entitled,'  as  an  offset  to  this 
sum,  to  the  value  of  the  timber  as  it  stood  on 
the  ground  and  which  was  cut  by  plaintiff 
from  the  part  of  the  Mcintosh  place  owned 
by  the  defendant  while  he  was  acting  under 
the  agreement  as  he  understood  it  to  be. 

The  plaintiff  is  entitled  to  costs  In  the 
lower  court,  thus  far  accruedt  and  tbe  oosts 
of  appeal  will  be  divided. 

Error. 


068  N.  C.  507) 

CARTEB  V.  McGIIiL.    (No.  294.) 

(Supreme  Court  of  North  Carolina.    March  31* 

1915.) 

1.   SaU^  ^S»441— BbSACH  or  WABBAlfTT— Bv- 

A  chemical  analysis  is  not  necessary  to 
proof  of  breach  of  warranty  of  fertiliser  as  of 
^'standard  grade."  though  this  may  be  the  best 
way. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  1277-1283;   Dec.  Dig.  <»=s>441.] 

2.  Sales  ^s»440— Bbeaoh  or  WABSAifTT— Ev- 

IDBNCX. 

A  purchaser  of  fertilizer  may  show  bieack 
of  warranty  of  it  as  of  standard  grade,  by  evi- 
dence of  lack  of  results  to  be  expected  on  crops, 
when  used  under  conditions  and  drcumstanceo 
favoring  an  increased  yield,  if  it  be  ^  Huch 
grade. 

[Bd.  Note.— For  other  cases,  see  Sales.  Cent 
Dig.  Si  1261-1276:   Dec.  Dig.  «=s>440.1 

8.  Saxes  ^=»441— Bbxaoh  or  Wabbantt— Bv* 

IDENCE. 

Evidence  that  fertilizer  is  'Vorthlesi^'  te 
some  evidence  of  breach  of  its  warranty  as  of 
''standard  grade." 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  H  1277-1283;   Dec.  Dig.  <8s>441.] 

4.  Action   ^=»5— Biobt   or   Action— Pknal 
Act. 

Bevisal  1905,  i  3946  et  seq.,  penalising  the 
sale  of  fertiliser  below  its  guaranteed  irrade, 
does  not  deprive  the  buyer  o£  right  to  icenerml 
damages  for  breach  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  §1  26-27,  31-34.  36-39;   Dec.  Dig.  e=s>5.] 

6.  TaiAii  ^5>350— SxTBiassiON  of  Issues. 

An  issue  of  breach  of  warranty  should,  on 
request,  be  submitted  separate  from  that  ol 
damages. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  82&-833;   Dec.  Dig.  «=>350.] 

Appeal  from  Superior  Court,  Cumberland 
County;   Cooke,  Judge. 

Action  by  J.  W.  Carter  against  W.  B.  Mc- 
GilL     Judgment  for   plaintiif,   and  defend- 
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ant    appeals.      Reversed,    and    new    trial  f 
granted. 

This  action  was  brought  to  recover  the 
amonnt  due  upon  a  note  and  agricultural  lien 
given  for  advances  in  supplies  and  so  forth, 
to  be  made  to  defendant  by  the  plaintlfF  in 
the  year  1912,  and  to  be  used  in  the  cultiva- 
tion of  his  farm  of  172  acres  in  said  county. 
Plaintiff  alleged,  and  there  was  testimony  to 
flhow,  that  the  balance  due  for  supplies  fur- 
nished by  him  after  proper  deduction  for 
payments  was  $1,888.62.  Defendant  set  up 
a  counterclaim,  alleging  therein  that  he  had 
paid  for  all  supplies  except  certain  fertiliz- 
ers, which  were  furnished  by  plaintiff  with  a 
special  representation,  upon  which  he  relied 
and  which  induced  him  to  purchase  the  same, 
that  they  would  be  of  standard  grade,  con- 
taining certain  chemical  ingredients,  and  that 
this  contract  of  warranty  was  broken  by 
plaintiff,  entailing  damage  to  the  defendant 
in  the  loss  or  diminution  of  his  crop  and  in- 
jury to  his  land  in  the  sum  of  $6,000.  The 
defendant  tendered  an  issue  in  tiiese  words: 

"Did  the  fertilizer  furnished  by  the  plaintiff 
to  the  defendant  come  up  to  the  standard 
^rade?' 

The  court  submitted  these  issues: 

^'(1)  In  what  amount,  if  anything,  is  the  de- 
fendant indebted  to  the  plaintiff  for  wares, 
goods,  and  merchandise  sold  by  the  plaintiff  to 
the  defendlint  under  the  lien  and  mortgage  de- 
scribed in  the  complaint?  (2)  What  was  the 
value  of  the  property  seized  by  the  sheriff  in 
the  claim  and  delivery  herein  at  the  time  of 
the  seizure?  (3)  In  what  amount,  if  anything, 
18  the  plaintiff  indebted  to  the  defendant  on  ac- 
count of  the  counterclaim  set  up  in  the  defend- 
ant's answer?" 

— and  charged  the  Jury  to  answer  the  first, 

"$1,388.62,"  the  second  issue  as  they  might 

find  the  value  of  the  property  seized  by  the 

sheriff  to  be,  and  the  third,  "Nothing,**  and 

the  jury  rendered  their  verdict  accordingly, 

suiswering  the  second  issue,  "$663.12." 

The  plaintiff's  witness  P.  S.  Stead,  who 

was  salesman  for  the  plaintiff,  testified  to  an 

additional  representation  in  the  sale  of  the 

fertilizer,  as  follows: 

"I  told  him  that  the  fertilizer  was  all  right; 
that  it  was  good  guano  for  cotton  or  for  any- 
thing. I  do  not  remember  that  he  asked  me  if  it 
-wwLB  ^ood  for  corn.  I  am  certain  that  I  told 
him  It  was  good  for  cotton.  I  do  not  know 
^pvhether  he  bought  it  on  my  recommendation  or 
not,  but  he  did  buy  it" 

But  no  notice  is  taken  of  this  fact,  if  it  be 
a  fact,  in  the  complaint. 

Defendant's  witness  John  Campbell  testi- 
fied: 

'*I  used  some  of  the  8-3-^  fertilizer  in  1912 
-w^hich  I  obtained  from  Mr.  McGlll.  I  used  it 
on  some  corn.  It  had  no  effect  on  my  com.  I 
used  about  600  pounds — three  sacks  to  the 
acre.  The  crop  was  properly  cultivated.  G?he 
land  was  good  for  either  cotton  or  com.  I  got 
the  fertilizer  from  Mr.  McGiU." 

He  also  proved  by  other  witnesses  that 
tliey  used  the  fertilizers  on  their  lands  in  the 
same  neighborhood,  and  then  proposed  to 
prove  what  were  the  results,  but  was  stopped 


by  plaintiff's  objections.  The  questions  were 
ruled  out.  He  also  proved  that  some  of  the 
fertilizer  was  "dumped  into  a  field,"  and  pro- 
posed to  show  what  effect  it  had  upon  the 
land,  but  this  question  was  also  excluded. 
He  finally  proposed  to  show  by  several  wit- 
nesses (naming  them)  that  they  used  the  same 
fertilizer,  "and  that  it  was  worthless,  and 
had  no  beneficial  results  upon  the  crops 
where  it  was  used."  This  was  excluded  upon 
objection  by  plaintiff. 

There  was  certain  evidence  as  to  the  rules 
and  practice  of  the  Department  of  Agricul- 
ture in  making  analyses  of  fertilizers,  which 
appears  to  be  incompetent,  but  is  not  mate- 
rial, in  the  view  taken  of  the  case  by  the 
court. 

There  was  judgment  upon  the  verdict,  and 
the  defendant  appealed  and  assigned  errors. 

Rose  ft  Rose,  of  Fayetteville,  for  appel- 
lant Mclntyre,  Lawrence  A  Proctor,  of  Lum- 
berton,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1-3]  This  case  is  not  exactly  like 
any  other  one  we  have  had  before  us  upon 
this  and  kindred  subjects.  The  only  question 
we  will  discuss  in  this  appeal  is  whether  the 
defendant  offered  any  competent  evidence  of 
a  breach  of  the  warranty  that  the  fertilizer 
should  be  of  "the  standard  grade,"  and  we 
think  he  did.  It  may  not  have  been  very  full 
or  explicit,  but  we  cannot  say  that  there  was 
no  evidence.  It  is  not  necessary,  in  order  to 
prove  this  fact,  that  there  should  be  a  chem- 
ical analysis  of  the  fertilizer.  This  is,  per- 
haps, the  best  way  of  establishing  the  fact, 
but  not  the  only  one.  The  purchaser  of  the 
fertilizer  may  show  a  breach  by  the  effect  of 
the  use  of  it  upon  his  crops,  provided  he  first 
lays  the  foundation  for  such  proof  by  show- 
ing that  it  was  used  under  conditions  favora- 
ble to  a  correct  test  of  its  value,  such  as 
land  adapted  to  the  growth  of  the  cotton, 
proper  cultivation  and  tillage,  propitious 
weather  or  seasons ;  the  general  purpose  be- 
ing to  exclude  any  element  which  would  ren- 
der the  evidence  uncertain  as  to  the  cause  of 
the  loss  or  diminution  of  the  crop  or  rid  it 
of  its  speculative  character.  It  may  be  some- 
what difficult  in  practice  to  apply  the  rule, 
but  it  can  be  done  by  proper  attention  to  the 
limitations  on  this  kind  of  evidence,  and  we 
have  so  held,  at  this  term,  in  Guano  Ck>.  v. 
Live  Stock  Ca,  84  S.  E.  774.  We  have  al- 
lowed somewhat  similar  evidence  to  be  con- 
sidered in  the  case  of  flooding  lands.  Spenr 
cer  V.  HamUton,  113  N.  O.  49, 18  S.  E.  167,  8T 
Am.  St.  Rep.  611.  And  this  court,  in  Herring 
V.  Armwood,  130  N.  0.  177,  41  S.  E.  96,  57 
L.  R.  A.  958,  recognized  that  such  evidence 
might  be  stripped  of  Its  conjectural  features 
and  made  available  as  legal  proof  of  the  fact 
that  the  loss  or  diminution  of  crops,  In  such 
circumstances,  was  directly,  certainly,  and 
solely  traceable  to  the  lack  of  a  fertilizer, 
and,  for  the  same  reason,  to  its  worthlessness 
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It  Is  not  unlike  t&e  opinion  of  an  expert, 
which,  if  not  founded  upon  a  knowledge  or 
finding  of  the  t&cta  to  which  it  relates,  is  of 
no  yalue,  and  those  facts  must  be  such  as 
are  material  to  the  inquiry, -and  not  uncer- 
tain or  conJecturaL  We  know  by  ezperienoe 
that  a  fertilizer  of  standard  quality  will  pro- 
duce good  results  by  stimulating  the  growth 
of  the  plant  under  favorable  conditions,  but 
that,  in  order  to  determine  whether  a  fail- 
ure in  results  is  attributable  to  its  bad  qual- 
ity, or  to  its  being  below  such  grade,  the  pure- 
ly speculative  elements  or  quantities  in  the 
calculation  must  be  excluded,  so  as  to  bring 
the  test  to  the  standard  of  reasonable  cer- 
tainty. There  must  be  some  evidence  by 
which  the  jury  can  reason  from  cause  to  ef- 
fect, disregarding  those  matters  which  nec- 
essarily involve  the  matter  in  doubt  and  pre- 
vent a  reliable  conclusion.  If  the  fertilizer, 
therefore,  is  used  under  conditions  and  cir- 
cumstances favoring  an  increased  yield  in 
the  crop,  provided  It  is  of  the  warranted 
grade,  and  yet  the  results  are  not  such  as 
should  have  been  expected,  there  is  some  evi- 
dence that  it  was  of  a  defective  quality,  and 
not  up  to  grade.  Herring  v.  Armwood,  supra. 
In  this  case  defendant  offered  to  prove  that 
the  fertilizer  was  "worthless,''  and  should 
have  been  permitted  to  do  so,  if  he  could. 
The  tender  of  the  proof  was  a  broad  one,  that 
the  fertilizer  was  worthless,  and  the  addi- 
tion, "that  it  had  no  beneficial  results  upon 
the  crops,"  was  merely  a  logical  deduction  to 
be  made  from  its  worthless  character.  If  it 
was  worthless,  this  was  certainly  some  evi- 
dence that  it  was  "off  grade."  Tomlinson  v. 
Morgan,  166  N.  G.  567,  82  a  E.  953;  Guano 
Go.  V.  Live  Stock  Co.,  supra.  The  seller  and 
the  buyer  of  fertilizers  can  protect  themselves 
by  proper  warranties  at  the  time  of  the  pur- 
chase if  they  see  fit  to  do  so.  The  seller  may 
restrict  it,  while  the  buyer  may  require  that 
It  be  enlarged,  according  as  their  Interests 
may  dictate.  Unless  they  do  so^  they  must 
abide  by  the  contract  as  made  by  them. 

[4]  We  need  not  consider  the  question  as 
to  the  measure  of  defendant's  damages,  If  he 
is  entitled  to  any,  as  that  matter  is  not  be- 
fore us.  There  was  a  warranty  herfe,  and 
evidence  .as  to  its  breach,  which  should  have 
been  submitted  to  the  jury,  under  proper  in- 
structions. If  the  question  of  damages  comes 
before  us,  the  cases  of  Spencer  v.  Hamilton, 
113  N.  0.  49, 18  S.  E.  167,  37  Am.  St  Rep.  611, 
and  Herring  v.  Armwood,  130  N.  G.  177,  41 
S.  E.  96,  57  L.  R.  A.  958,  may  have  an  im- 
portant bearing.  Revlsal,  |  3945  et  seq., 
which  penalizes  the  violation  of  Its  provi- 
sions, does  not  deprive  the  buyer  of  his  right 
to  general  damages  for  a  breach  of  warranty. 
Tomlinson  v.  Morgan,  supra. 

The  question  here  as  to  the  competency  of 
the  evidence,  was  not  presented  in  Fertilizer 
Works  V.  McLawhom,  158  N.  C.  274,  73  S.  E. 
883;   Ober  v.  Katzensteln,  160  N.  G.  439,  76 


S.  B.  476;  or  Carson  t.  Bunting,  154  N.  G 
530,  70  is.  E.  923.  The  first  two  cases  were 
between  the  manufacturer  and  the  dealer, 
and  the  last  was  an  action  for  the  penalty 
for  not  branding,  and  in  other  respects  In- 
volved a  different  question.  In  the  McLaw- 
hom  Oase,  so  far  as  the  question  may  have 
been  mentioned,  the  evidence  was  clearly 
speculative.  , 

[i]  The  defendant  was  entitled  to  have  an 
issue  submitted  upon  his  counterclaim,  so 
that  the  jury  might  find  specifically  whether 
or  not  there  was  a  warranty  and  a  breach 
thereof.  A  cause  of  action  or  defense  should 
not  be  tried  upon  the  issue  as  to  damages 
merely,  where  objection  is  made,  but  a  sep- 
arate issue  should  be  submitted  and  the  la- 
sue  as  to  damages  left  to  embrace  that  sub- 
ject alone.  Denmark  v.  Railroad  Go.,  107  N. 
0.  185,  12  S.  E.  54 ;  Davis  Y.  Railroad  Co. 
147  N.  G.  68,  60  S.  E.  722. 

New  trial. 


a€8  N.  C.  620) 

HUGHES  et  aL  v.  FIELDS.     (No.  169.) 

(Supreme  Oourt  of  North  Carolina.    Mardi  31, 

1915.) 

1.  JuUGHEirr  ^S»713— CoNOLtTSIVENSaS. 

Where  judgment  was  for  defeudant,  and  bo 
did  not  appeal,  the  verdict,  which  was  afpaiiut 
him  on  some  of  the  issues,  must  be  eonsidefed 
as  settling  those  matters. 

[Ed.  Note.^For  other  cases,  see  Judgment 
Cent  Dig.  (§  1063,  1066,  1099,  1284r-1287t 
1239,  1241,  1247;  Dec  Dig.  es>718.] 

2.  DsBDS  ^=»82— Reoobdt-Necbssitt. 

The  title  of  the  owner  in  fee  of  lands  Ss 
good  as  against  all  except  a  bona  fide  purchas- 
er for  value,  though  her  deed  was  not  recorded, 
and  from  the  record  it  'appeflk«d  that  title  was 
in  another. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gait 
Dig.  S  217 ;   Dec.  Dig.  ^»82.] 

3.  Vbndor  and  Pubchaseb  «=»242  —  Boka 
Fide  Pubchaseb  fob  Value. 

One  claiming  to  be  a  bona  fide  purdiaser 
for  value  has  the  burden  of  proving  ft 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  It  603-605;  Dea  Dig. 
<$=s>242.] 

4.  Vendob  and  Pubchaseb  ^=^245  —  Bona 
Fide  Pubchaseb  fob  Value— Jubt  Ques- 
tion. 

In  a  land  euit,  whether  defendant  was  a 
bona  fide  purchaser  for  value  held^  under  the 
evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  612;  Dec.  Dia-  ^=> 
245.] 

Appeal  from  Superior  Court,  Greene  Coun- 
ty; Daniels,  Judge. 

Actio'h  by  Lila  Hughes  and  husband 
against  Roscoe  Fields.  From  a  Judgment  for 
defendant,  plaintiffs  appeaL  Beversed  and 
remanded. 

The  following  Issues  were  submitted: 

1.  Did  R.  L.  Davia  execute  and  deUyer  the 
deed  to  Mrs.  Elizabeth  Anne  Fields,  as  alleged 
in  the  complaint?    Answer:   Yes. 

2.  Did  the  defendant,  Roscoe  A.  EHelds,  pur- 
chase the  land  described  In  the  deed  of  Jeiemiah 
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Fields,  dated  April  %  1906,  for  ralne?     An- 
swer :   Tes. 

8.  Did  the  defendant,  Hoscoe  A.  Fields,  pnr- 
chaae  the  land  described  in  the  deed  of  Jeremiah 
Fields,  dated  February  10,  1911,  for  value? 
Answer:  Yes. 

The  superior  court  rendered  Judgment  in 
fayor  of  the  defendant,  and  the  plalntlffB  ap- 
pealed. 

O.  V.  Cowper,  of  Kinston,  and  J.  Pata  Frls- 
Belle,  of  Snow  Hill,  for  appellants.  Zi.  I. 
Moore,  of  Newbem,  and  X  A.  Albritton,  of 
Snow  Hill,  for  appellee. 

BROWN,  J.  This  i9  an  action  by  the  plain- 
tiffs to  recover  a  one-half  interest  in  two 
tracts  of  land,  described  in  the  complaint. 
It  is  admitted  that  the  land  originally  be- 
longed to  Jeremiah  Fields.  He  oonveyed  it 
by  mortgage  to  B.  I4.  Davis  on  the  16th  of 
August,  1808,  who  foreclosed  the  mortgage, 
at  which  sale  it  waa  bid  off  for  Elizabeth 
Anne  Fields,  to  whom,  according  to  the 
flnrtifiga  of  the  jury  on  the  first  issue,  B.  L. 
Davis  conveyed  it  under  the  power  of  sale, 
contained  in  the  mortgage-  On  the  margin 
of  the  mortgage  record  appears  the  following 
entry: 

"Beceived  of  Jeremiah  Fields  full  satisfac- 
tion for  the  within  mortgage  and  the  same  is 
hereby  canceled.  B.  V.  Davis. 

"Witness:  C.  A  Lassiter,  Begistrar  of  Deeds." 

It  is  admitted  that  on  the  death  of  Elisa- 
beth Anne  Fields  her  lands  descended  in 
equal  shares  to  the  plaintiff  LUa  and  the  de- 
fendant, Boscoe  Fields. 

[1]  On  the  2d  day  of  April,  1906,  Jeremiah 
Fields  executed  a  deed  to  Boscoe  Fields  for 
the  recited  consideration  of  $4,000  for  one 
of  the  tracts  of  land;  and  on  February  11, 
1911,  Jeremiah  Fields  executed  a  deed  to 
Roecoe  Fields  for  the  other  tract  of  land  for 
the  recited  consideration  of  |2,600.  As  the 
Jury  have  found  that  the  deed  by  B.  L.  Da- 
vis was  executed  and  delivered  to  Mrs.  EUata- 
l)eth  Anne  Fields,  the  grantee  therein,  and 
as  the  defendant  did  not  appeal,  the  judg- 
ment being  in  his  favor,  that  fact  may  be 
taken  as  settled  by  the  finding  of  the  Jury. 

[2]  His  honor  instructed  the  Jury: 

"If  you  find  the  facts  to  be  as  testified  by 
the  witnesses,  you  will  answer  the  second  issue 
'Tes,'  that  the  land  was  purchased  for  value; 
and  if  you  find  the  facts  to  be  as  testified  on 
the  third  issue,  you  will  answer  that  issue 
•Yesi' " 

To  the  foregoing  charge  the  plaintiff  duly 
excepted.  It  is  established  by  the  verdict 
tliat  Elisabeth  Anne  Fields  was  upon  her 
death  the  owner  in  fee  of  the  lands  in  con- 
troversy, and,  although  the  deed  to  her  was 
xKOt  registered,  her  title  is  good,  except  as 
against  a  bona  fide  purchaser  for  value. 
Binton  v.  Moore,  139  N.  C.  44,  51  S.  E  787 ; 
X<^oreum  v.  Savage,  140  N.  a  472,  53  S.  E. 


evidence  the  defendant  was  a  purchaser  for 
value.  He  should  have  submitted  the  mat- 
ter to  the  Jury  under  proper  Instructions  as 
an  open  question  for  the  Jury  to  determine; 
the  burden  of  proof  being  upon  the  defend- 
ant to  satisfy  them  by  a  preponderance  of 
eividence.  It  is  true  that  the  defendant  tes- 
tified that  he  had  paid  for  the  land,  but 
there  are  drcomstanoes  in  evidence  ftom 
which  a  Jury  might  infer  that  he  had  not 
paid  for  it  The  note  alleged  to  have  been 
given  for  the  $4,000  contract  watf  paid  April 
2,  1906,  which  was  due  January  1, 1908.  On 
April  18th,  16  days  after  the  note  was  exe- 
cuted, there  is  another  credit  entry  of  $1,500, 
and  in  January,  1907,  another  payment  of 
$1,600,  and  in  about  two  months  another 
payment  of  $1,031.25.  Thus  he  paid  off  the 
note  nearly  a  year  before  it  was  due. 

The  evidence  shows  that  the  defendant 
was  not  a  man  of  means.  He  contends  that 
he  got  some  of  the  funds  from  the  sale  of 
his  wife's  land.  Furthermore,  he  testifies 
that  Jeremiah  Fields,  to  whom  the  note  was 
payable,  gave  him  the  money  with  which  he 
paid  the  note.  It  is  hardly  to  be  supposed 
that  Jeremiah  Fields  handed  him  the  cash 
and  he  immediately  returned  it ,  If  Jeremiah 
Fields  forgave  the  defendant  the  debt,  then 
he  would  not  be  a  purchaser  for  value.  If 
these  credits  are  fictitious,  as  contended  by 
the  plaintiff,  such  evidence  would  tend 
strongly  to  prove  that  the  defendant  was  not 
a  purchaser  for  value. 

The  evidence  as  to  the  payment  of  the  $2,- 
600  note  is  more  or  less  like  that  relating 
to  the  payment  of  the  $4,000  note.  The  wit- 
nesses have  stated  that  the  wife's  money  had 
been  used  In  paying  the  first  note,  and,  if  so, 
it  could  not  have  been  used  in  paying  the 
second.  The  testimony  that  the  defendant  is 
a  purchaser  for  value  is  not  of  that  har- 
monious and  consistent  character  which 
would  Justify  the  charge  of  the  court 

New  triaL 


[S,  4]  We  think  his  honor  erred  in  Instruct- 
ixig  the  Jury  upon  the  second  and  third  is- 
sues substlintially  that  in  any  view  of  the 


a«8  N.  C.  612) 

BARNES  V.  ATLANTIC  COAST  LINE  R. 

CO.    (No.  276.) 

(Supreme  Court  of  North  Carolina.    March  81, 

1915.) 

1.  RanjiOADS  ^=s>400— Injttbibs  dN  Tikaok— 

NXOUOBNCB. 

In  an  action  against  a  railroad  for  death 
of  plaihtiff's  intestate  on  its  track,  evidence 
held  sufllcient  to  go  to  the  jury  on  the  issue  of 
defendant's  negligence. 

[£d.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  ({  1865-1381 ;   Dec  Dig.  <8=»400.]l 

2.  Railboads  €=s>396  —  Opksatioit  — Hjiad- 

UQHTS— NeQLIOENCE. 

Under  Laws  1909,  c.  446,  requiring  thai  ev- 
ery railroad  locomotive  operating  in  the  state 
be  equipped  with  an  electric  headlight  of  a  cer- 
tain candle  power,  the  act  containing  certain 
provisos  in  effect  extending  the  time  to  equip 
the  locomotives,  where,  in  an  action  against  de- 
fendant road  for  death  of  plaintiff's  intestate,  it 
appeared  that  the  locomotive  which  had  struck 
him  was  equipped  with  an  oil  headlight,  the  hur- 
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den  of  proof  rested  upon  defendant  to  show  that 
it  was  not  negligent  m  failing  to  equip  its  loco- 
motive with  an  electric  headlight 

[Ed.  Note.~For  other  cases,  see  Railroads, 
Cent  Dig.  t§  1341-1343,  1357 ;  Dec.  Dig.  <8=» 
30e.] 

Appeal  from  Saperior  Court,  Colnmbiis 
County;   Allen,  Judge. 

Action  by  Eliza  Barnes,  as  administratriz, 
against  the  Atlantic  Coast  lilne  Railroad 
Company.  Judgment  for  plainttfT,  and  de- 
fendant appeals.    No  error. 

Davis  &  Davis,  of  Wilmington,  and  Schnl- 
ken,  Toon  ft  Schulken,  of  Whitesville,  for  ap- 
pellant Irvin  B.  Tucker  and  H.  L.  I^yon, 
both  of  Whitesville,  for  appellee. 

CLARE,  C.  J.  The  defendant  introduced 
no  evidence,  and  the  only  ground  of  appeal 
Is  for  refusal  of  the  motion  to  nonsuit,  and 
in  refusing  to  set  aside  the  verdict  The 
action  is  for  the  wrongful  death  of  plaintilTs 
intestate.    Revisal,  (  59. 

[1]  The  testimony  was  that  the  plaintiiTs 
intestate  was  taking  home  to  his  family  some 
potatoes  and  candy ;  that  he  was  walking  on 
the  railroad  at  a  place  where  the  track  is 
customarily^  used  by  the  public,  and  was  kill- 
ed between  Fair  Bluff  and  his  home  Febru- 
ary 16,  1910.  When  last  seen  he  was  drunk 
and  staggering  along  the  track.  He  was  killed 
by  the  train  going  east,  which  was  the  di- 
rection in  which  he  was  going,  near  a  trestle 
inside  the  limits  of  Fair  Bluff.  The  mayor 
of  the  town  testified  that  he  did  not  hear  the 
train  blow  after  it  left  Fair  Bluff;  that  he 
did  not  hear  any  crossing  blow  given  by  the 
train  after  it  left  Fair  Bluff  until  it  reached 
Barnes*  Crossing,  3  miles  from  the  station. 
Another  witness  testified  that  it  was  a  very 
bright  moonlight  night ;  that  when  the  body 
of  the  deceased  was  found  his  head  was  be- 
tween the  rail  and  the  guard  rail  on  the 
north  side  of  track  near  the  west  end  of  the 
trestle,  while  his  body  was  lying  on  the  east 
end  of  the  trestle.  The  train  was  equipped 
with  the  old-fashioned  oil  headlight  The 
position  of  the  body  tended  to  show  that  the 
Intestate  must  have  been  down  on  the  track 
when  struck.  One  of  his  hands  was  cut  off, 
and  was  found  under  the  trestle.  One  foot 
was  mashed  off,  his  clothing  torn  to  pieces, 
and  his  whole  body  indicated  that  it  had 
been  rolled  along  under  the  train.  The  little 
bag  of  candy  he  was  carrying  his  children 
was  round  under  the  trestle  where  his  head 
was  found,  and  the  bag  with  one  or  two 
potatoes  in  it  was  found  near  the  body,  and 
the  other  potatoes  scattered  along  the  trestle, 
which  was  40  feet  across,  and  further  along 
in  an  easterly  direction  along  the  track  for 
85  yards.  Flesh  and  blood  were  on  the  ties 
of  the  trestle,  as  if  he  had  been  rolled  from 
where  the  head  was  found.  There  was  a  V- 
shaped  cowcatcher,  the  bottom  of  which 
was  about  8  inches  from  the  rail.    The  wit- 


ness testified  that  he  examined  the  track, 
together  with  defendant's  section  master,  and 
found  no  evidence  of  the  intestate  baying 
been  struck  west  of  the  point  where  his  bead 
was  found. 

The  plaintiff  contends  tiiat  the  evidence 
shows  that  the  intestate  was  very  drunk 
about  three-quarters  of  an  hour  before  be 
was  killed,  going  along  the  track  in  the  di- 
rection of  his  home.  The  plaintiff  also  on- 
tends  that  the  condition  of  the  body  and  t&e 
circumstances  above  narrated  were  soffldent 
to  satisfy  the  Jury  that  the  deceased  was 
not  waUdng  along  the  track,  but  must  hare 
been  down  on  it  in  a  helpless  condition;  that 
the  track  was  straight  for  a  long  distance  at 
that  point;  and  that,  if  the  engineer  had 
been  in  the  exercise  of  ordinary  care,  he 
could  have  seen  the  deceased  in  time  to  hare 
stopped  the  train  in  time  to  have  avoided  the 
killing.  The  train  was  running  about  20 
miles  an  hour. 

There  was  evidence  also  that  the  train  was 
running  through  a  populous  section  of  the  town 
of  Fair  Bluff  over  a  track  which  had  bea 
used  by  the  public  as  a  walkway  for  many 
years,  where  people  were  constantly  passing 
and  across  four  road  crossings,  without  giv- 
ing any  alarm,  without  sounding  the  signal 
for  crossings,  running  over  the  intestate  on 
the  trestle  in  the  nighttime  without  sounding 
any  alarm,  without  stopping  the  train,  and 
without  knowing,  so  far  as  appears,  that  the 
intestate  was  on  the  track.  The  plaintiff 
contends  that  this  evidence  was  sufficient  to 
show  that  a  proper  lookout  was  not  kept; 
that  the  intestate  was  killed  as  a  direct  re- 
sult of  the  negligence  of  the  defendant;  and 
that  the  Jury  should  infer  from  the  condi- 
tion of  the  body  and  the  attendant  drcmn- 
stanoes  that  the  intestate  was  dnmk  on  the 
track,  and  that  the  engineer  should  have  seen 
him  in  time  to  have  avoided  killing  hUn. 

The  facts  in  this  case  are  very  similar  to 
those  in  Henderson  v.  Railroad,  159  N.  C 
681,  75  S.  B.  1092,  in  which  the  court  s^ 
aside  the  nonsuit,  holding  (Allen,  J.)  that  the 
plaintiff  was  entitled  to  have  the  evidence 
considered  by  the  jury.  The  facts  in  tbia 
case  are  also  very  similar  to  those  in  Powell 
V.  Railroad,  125  N.  C.  370,  34  S.  B.  530,  in 
which  the  court  sustained  a  verdict  and  Jodg- 
ment  for  the  plaintiff.  See  citations  to  the 
latter  case  in  the  Anno.  Bd.  See,  also,  Sh^ 
herd  v.  Bailro&d,  163  N.  C.  518,  79  S.  E.  96S, 
and  cases  therein  cited ;  Powers  v.  Railroad, 
166  N.  C.  599,  82  S.  B.  972;  Dallago  v.  Ball- 
road,  165  N.  O.  269,  81  S.  B.  318;  Hobnan 
V.  Railroad,  159  N.  0.  44,  74  S.  B.  577;  No^ 
rls  V.  Railroad,  152  N.  O.  505,  67  S.  R  1017, 
27  D.  R.  A.  1069. 

[2]  Furthermore,  it  was  held  in  Powers  ▼. 
Railroad,  166  N.  C.  599,  82  S.  E.  972,  that 
the  defendant  was  negligent  in  not  having  its 
engine  equipped  with  an  electric  headlight  as 
required  by  Pell's  Revisal,  2ei7(a),  and  that 
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the  bnrden  of  pleading  and  provli:^  that  it 
had  an  electric  headlight  in  use  ait  the  time, 
or  that  it  was  exempted  from  the  statute, 
was  upon  the  defendant.  That  statute  was 
enacted  in  1909  (chapter  446),  and  the  death 
of  the  defendant  occurred  February  16,  1910. 

The  case  was  properly  submitted  to  the 
Jury  as  the  triers  of  the  facta. 

No  error. 


aCS  N.  C.  812) 

STATH  T.  HOWABD.    (No.  201.) 

(Supreme  Ck>urt  of  North  Carolina.    March  SI, 

1916.) 

1.   lilBEL   AND    SULNDEB   ^=s>158  ^  CBIMINAIi 

PnosKoimoN— QiTEsnoNs  fob  Jubt. 

A  statement  that  a  woman  was  no  lady, 
that  she  was  nothing  but  a  crook,  while  not 
primarily  slanderous,  is  so  ambiguous  that  it 
was  proper  for  the  court  in  a  criminal  prose- 
cution to  submit  to  the  jury  the  question  wheth- 
er, under  the  circumstances,  it  was  Intended  to 
be  understood  as  imputing  unchastity. 

[Bd.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig*  I  443;   Dec.  Dig.  ^=»15a] 

2.  Libel  and  Slandeb  ^^155  —  Cbihinai« 
Pboseoutionb  —   ADiassiBiuTT  or   S«vi- 

DENCE. 

In  a  prosecution  for  slander,  where  the 
words  spoken  were  that  a  woman  was  no  lady, 
that  she  was  a  crook,  evidence  that  the  defend- 
ant had  made  improper  proposals  to  her  and 
had  stated  on  other  occasions  that  she  had  been 
making  money  not  as  a  lady,  was  admissible  to 
show  that  unchastity  was  intended  to  be  im- 
puted by  the  statement. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  (>nt  Dig.  K  430-486 ;  Dec.  Dig.  «=> 
155.1 

Appeal  from  Superior  Court,  Onslow  Coun- 
ty ;  F.  A.  Daniels,  Judge. 

Emmitt  Howard  was  convicted  of  slander 
of  a  woman,  and  he  appeals.   Afilrmed. 

Criminal  action,  tried  befort  his  honor  F. 
A.  Daniels,  judge,  and  a  jury,  at  October 
term,  1914,  of  the  superior  court  of  Onslow 
county.  "On  bill  of  indictment  for  the  slan- 
der of  Bessie  Marshbum,  an  innocent  and 
virtuous  woman." 

S.  F.  Hancock,  a  witness  for  the  state,  tes- 
tified as  follows: 

**1  know  defendant  and  Bessie  Marshbum. 
I>efendant  said,  about  Ma;r  1st,  where  I  was. 
and  was  talking  of  going  with  girls— said  he  had 
quit  his  old  girl,  Bessie  Marshbum ;  that  Lu- 
ther Mills  was  going  with  her  now;  that  neither 
one  of  them  was  worth  anything ;  she  was  not 
a  lady;  she  was  nothing  but  a  crook,  and  he 
oould  prove  it  by  his  brother  Enoch." 

In  apt  time  defendant  objected  to  this  evi- 
dence.   Exception  overruled. 

J.  D.  Marshbum,  father  of  Bessie,  testified: 

"I  went  to  the  defendant  and  said :  *£mmitt, 
what  sort  of  confounded  report  is  this  you  are 
saying  about  my  daughter  being  in  Wilmington 
making  money  not  as  a  lady?'  He  said  he  said 
it  to  my  daughter.  I  was  mad,  and  went  to  find 
oat  what  he  had  said." 

This  was  objected  to^  overruled,  and  excep- 
ticm  noted. 

Bessie  Marshbum,  among  other  things,  tes- 
tified: 


"He  [defendant]  told  me  he  knew  B(Hnething 
on  me.  I  asked  nim  what  it  was.  'You  were 
at  Wilmington  making  money  not  as  a  lady.' 
He  was  at  our  mail  box." 

Objection  overruled  and  exception. 
And  further: 

"He  asked  me  to  take  a  walk  down  the  road 
with  him,  and  I  refused.  I  am  a  virtuous  and 
innocent  woman." 

Demurrer  to  state's  evidence  overruled,  and 
defendant  excepted. 

Defendant,  among  other  things,  denied 
making  any  insulting  or  derogatory  state- 
ments of  prosecutrix,  etc.  The  court,  after 
stating  the  terms  of  the  statute,  charged  the 
jury,  among  other  things,  that,  in  order  to 
constitute  the  offense,  it  was  necessary  that 
defendant  should  utter  of  and  concerning 
prosecutrix  words  that  amounted  to  a  charge 
of  actual  illicit  sexual  intercourse,  and  sub- 
mitted to  the  jury  to  determine  whether,  un- 
der all  the  facts  and  circumstances,  the  words 
spoken  by  defendant  to  the  witness  Hancock, 
if  so  spoken,  amounted  to  such  charge.  The 
court  further  allowed  the  jury  to  consider 
the  testimony  of  the  other  witnesses,  in  so  far 
as  their  evidence  tended  to  corroborate  the 
witness  Hancock.  In  apt  time  the  court  was 
requested  to  charge  the  jury  that  in  no  event 
could  defendant  be  convicted  of  the  crime 
charged  in  the  bill.  Verdict  of  guilty.  Judg- 
ment, and  defendant  excepted  and  appealed. 

Thad  Jones,  of  Kenansville,  and  T.  0.  Woot- 
en,  of  Kinston,  for  appellant  Attorney  Qen- 
eral  Bickett  and  T.  H.  Calvert,  Asst  Atty. 
Gen.,  for  the  State. 

HOKE,  J.  [11  It  was  chiefly  urged  for  w- 
ror  that  the  court  did  not  sustain  defendant's 
demurrer  to  the  state's  evidence,  and  that 
his  h(Hior  refused  to  charge,  as  requested, 
that  in  no  aspect  of  the  evidence  could  de- 
fendant be  convicted,  but  the  position,  in  our 
opinion,  cannot  be  sustained.  His  honor  prop- 
erly charged  the  jury  that,  in  order  to  consti- 
tute the  crime,  within  the  meaning  of  the 
law,  the  words  used  must  amount  to  a  charge 
of  incontinency.  State  v.  Moody,  98  N.  O. 
671,  4  S.  E.  119.  And,  while  our  decisions 
hold  that,  when  the  words  used  have  a  fixed 
and  unambiguous  meaning,  they  may  not,  as 
a  rule,  be  given  a  criminal  significance  by 
means  of  parol  testimony,  that  the  hearers 
understood  the  ''speaker  to  mean  differently 
from  the  common  import  of  such  words.** 
Pitts  V.  Pace,  52  N.  a  558.  It  is  also  well 
established  that: 


tt^ 


'When  the  words  spoken  are  ambiguous  and 
fairly  admit  of  a  slanderous  interpretation,  it  is 
then  a  question  for  the  jury  to  determine  on  the 
sense  in  which  the  words  were  used,  and  wheth- 
er they  amounted  to  the  slanderous  charge  to 
the  reasonable  apprehension  of  the  hearers/' 
Reeves  v.  Bowden,  97  N.  C.  30,  1  S.  E.  549; 
Lucas  V.  Nichols,  52  N.  C.  32;  Simmons  v 
Morse.  51  N.  0.  6;  McBrayer  v.  HilL  26  N. 
G.  136;  EJmmerson  v.  Marvel,  55  Ind.  265;  25. 
Cyc.  p.  542. 
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A  very  satisfactory  statement  of  the  prin- 
ciple is  given  in  this  last  citation,  25  Gyc,  as 
follows: 

"It  is  the  province  of  the  court  to  determine 
what  conBtitnteB  libel  or  slander  abstractly. 
Hence,  if  the  language  is  plain  and  unambigu- 
ous, it  is  a  question  of  law  whether  or  not  it  is 
libelous  or  slanderous.  But  if  the  language  is 
ambiguous  and  susceptible  of  two  meanings,  one 
defamatory,  and  the  other  not,  it  is  for  the  jury 
to  decide  in  what  sense  it  was  used.  However, 
it  is  for  the  court  to  determine  whether  or  not 
the  language  on  its  face  is  capable  of  a  double 
meaning  and  should  be  submitted  to  the  jury 
for  construction.  It  is  the  duty  of  the  court 
to  say  whether  a  publication  is  capable  of  the 
meaning  ascribed  to  it  by  the  innuendo,  but, 
when  tne  court  is  satisfied  of  that,  it  must  be 
left  to  the  jury  to  say  whether  the  publication 
has  the  meaning  so  ascribed  to  it." 

And  the  position  may  at  times  be  extended 
to  terms  and  nicknames  having  general  or 
local  signlflcanoe  and  rendering  them  slander- 
ous to  those  who  hear  and  so  understand 
them.    Sasser  ▼.  Ronse,  35  N.  O.  142. 

In  the  present  case,  whUe  the  terms  used — 
*'that  he  had  quit  his  old  girl,  Bessie  Marsh- 
bom  ;  that  lAither  Mills  was  going  with  her 
now;  that  she  was  no  lady;  she  was  noth- 
ing but  a  crook,  and  he  oould  prove  it  by  his 
brother  Enoch'* — may  not  have,  primarily, 
the  criminal  significance,  they  are  ambiguous 
In  meaning,  sufficl^itly  so  to  call  for  the  ap- 
plication of  the  principle,  and  we  are  of  opin- 
ion that  his  honor  made  correct  ruling  In  re- 
ferring the  question  to  the  jury. 

[2]  The  testimony  of  the  other  witnesses, 
J.  D.  Marshbum,  etc,  was  dearly  competent 
in  corroboration  of  the  principal  witness, 
Hancock,  and  in  explanation  of  the  sense  In 
which  the  words  were  used  by  the  defendant 
In  that  conversation.  State  v.  Mills,  110  N. 
O.  1061,  21<  S.  E.  668 ;  Brlttaln  v.  Allen,  18 
N.  C.  120. 

We  find  no  reversible  error,  and  the  Judg- 
ment Is  affirmed. 

No  error. 


(168  N.  C.  S2S) 

TATE  et  al.  ▼.  SEABOARD  AIR  LINE  RY. 

(No.  118.) 

(Supreme  Court  of  North  OaroUna.    March  81, 

1916J 

L  HiOHWAYs  ^s»100  —  Obsibitction -— Right 

TO  Damages. 

Damages  are  allowable  for  the  obstruction 
of  a  highway. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  §t  426,  436^143 ;  Dec  Dig.  <8=>160 J 

2.  Railroads  ^ss>246  —  Obstbi70tii7G  Hioh- 

wat— £2xistbncs— evidbnob. 

In  an  action  to  enjoin  and  to  recover  dam- 
ages for  the  blocking  of  a  crossing  by  defend- 
ant's trains,  its  letter  during  the  negotiation 
with  its  vendor  and  in  reply  to  the  vendor's 
statement  that  a  certain  way  must  be  left  open, 
stating  that  the  road  or  outlet  referred  to  was 
a  thoroughfare,  which  could  only  be  closed  by 
condemnation  or  by  consent  of  the  public  road 
supervisors,  was  admissible  as  showing  defend- 
ant's knowledge  of  the  existence  of  the  crossing 
and  that  it  could  not  be  obstructed. 

[E2d.   Note.^For  other  cases,  see  Railroads, 
Ctent.  Dig.  §§  758-760 ;    Dec.  Dig.  <8=>246.] 


8.  Raiuu^ads  4^102— Right  of  Wat-Gov- 

VXTAITOE. 

A  deed  to  a  railroad  is  not  a  waiver  of  a 
right  of  way  to  a  private  crossing,  and  an  owner 
whose  land  has  been  severed  into  parcels  may 
claim  and  enforce  a  right  to  the  crossing,  not- 
withstanding his  unconditional  deed. 

[Ed.   Note  <-EV>r  other  cases,  see  RaUroada, 
Cent  Dig.  {|  306-314,  709 ;  Dec  Dig.  ^=>m] 

4.  Railboads  ^=>246  —  Obstbucthtq  Hiea- 
WATS— Establishment— Pkescmptiok. 
A  railroad  wh&?h,  together  with  its  prede- 
cessor, had  maintained  a  crossing,  used  as  a 
road  or  outlet  to  timber  land  and  by  tenanti 
thereof,  for  77  years,  including  2  years  after 
a  conveyance  of  a  lot  accepted  after  it  bad 
admitted  its  knowledge  of  the  ezisteifce  of  tbe 
crossing  and  that  It  had  no  right  to  aboliah  it 
and  no  intention  of  doing  so,  was  estopped  to 
deny  its  existence,  or  to  assert  for  the  first 
time  its  right  to  obstruct  it. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent.  Dig.  §§  758-76a;    Dec.  Dig.  «»246.] 

6.  Railboads  <8=»246  —  Obstbuoxino  High* 
WAT— Statuth»— ••Way"— •'PuBUc  Road." 
Under  Revisal  1905,  I  25^,  providing  that 
a  railroad  crossing  established  roads  or  ways 
shall  so  construct  Its  line  as  not  to  impede 
such  ways,  the'  word  ••ways"  embraces  reeof- 
nized  and  customarily  used  roads,  and  ways  less 
than  highways;  and,  under  section  2567 G9, 
providing  that  a  railroiad  may  construct  its  road 
across  any  highway  without  unnecessarily  'm- 
pairing  its  usefulness;,  its  duty  is  not  restricted 
to  crossings  by  ••public  roads,"  defined  by  sec- 
tion 2681  as  roads  laid  out  or  appointed  by  act 
of  assembly  or  order  of  court,  but  may  indnda 
any  road  used  by  the  public,  as  a  mill  road,  ete. 
[Ed.  Note.— For  other  cases,  see  Railzoads, 
Cent  Dig.  §|  758-760;  Dea  Dig.  <8=:>246. 

For  other  definitions,  see  Words  and  Phrasea 
First  and  Second  Series,  Public  Road ;   Way.] 

Brown.  J.,  dissenting. 

Appeal  from  Superior  Court,  Warren  Coun- 
ty;  Ferguson,  Judge. 
Action  for  Injunction  by  J.  L.  and  H.  H. 

Tate  against  the  Seaboard  Air  Line  Railway. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   No  error. 

Murray  AUen,  of  Raleigh,  for  sK^eUant 
T«  T.  Hicks,  of  Henderson,  and  Tasker  PoU, 
of  Warrenton,  for  appellees. 

CLARK,  C.  J.  This  Is  an  action  to  eojolA 
and  also  to  recover  damages  for  tbe  block* 
Ing  of  a  "crossing"  by  the  defendant's  train 
near  Norllna,  N.  C.  In  February,  1912,  the 
defendant  purchased  60  acres  of  land  from 
W.  R.  Creed  &  Co.  in  order  to  enlarge  its 
yards  at  NorllnS,  and  soon  thereafter  ooor 
structed  five  tracks  across  the  same  In  Im^ 
suance  of  that  purpose.  The  plaintiffs,  prior 
to  the  purchase  of  this  land  by  the  def  aidant, 
had  a  contract  with  said  W.  R.  Creed  A  Co. 
for  handling  timber  on  a  2,400-acre  tract  of 
land  on  the  south  side  of  the  defendant's 
track.  The  planing  mUl  of  the  plaintiffs,  to 
which  the  timber  on  this  2,40O«cre  tract  was 
to  be  hauled,  Is  on  the  north  side  of  defend- 
ant's track  near  the  point  mentioned  In  tbe 
complaint  as  A  street.  The  road  used  for 
this  purpose  crossed  defendant's  trade  at  that 
point,  now  called  A  street     This  was  not 


«B9For  other  cases  see  Mtme  topic  and  KBT-NUBCBBB  ta  all  Key-Numbered  DlgeaU  and  ladazca 


N.a) 


TATE  ▼.  SEABOARD  AIB  LINE  BY. 


809 


a  public  crosstng,  and  has  not  been  accepted 
by  the  pnbllc  road  anthorltles,  but  has  been 
used  ever  since  the  railroad  was  bnilt ;  and 
it  is  also  contended  that  the  contract  of  the 
plaintiffs  with  Greed  &  Co.  entitled  the  plain- 
tiffs to  continne  to  nse  this  crossing  and  to 
hare  the  defendant  prohibited  from  obstmct- 
Ing  its  nse. 

The  jnry  responded  to  the  issues  that  the 
defendant  obstructed  the  crossing  as  alleged, 
and  assessed  the  plaintiffs'  damages  at  |160, 
and  the  court»  upon  the  pleadings  and  find- 
ings, forbade  and  enjoined  the  defendant 
f^m  obstructing  '*the  crossing  described  in 
the  pleadings  at  the  northern  terminus  of  A 
street,  at  or  near  Norlina,  by  leaving  box 
cars  or  other  obstructions  thereon«  but  this 
shall  not  preveDt  the  shifting  of  the  qars 
thereon  to  the  extent  that  is  allowable  by 
law  and  that  will  not  constitute  an  obstruct 
tion  of  the  same." 

[1]  Damages  are  allowable  for  obstruction 
of  highway.  Sloss  r.  Johnson,  147  Ala.  384, 
41  South.  907,  8  L.  R.  A  (N.  S.)  228,  19  Am. 
St  Bep.  89, 11  Ann.  Ca&  285  and  notes. 

[f]  The  defendant  excepts  to  the  eyideuoe 
as  to  the  existence  of  the  right  of  the  plain- 
tiffs to  cross  the  railroad  track  at  that  point 
The  testimony  shows  that  there  was  a  road 
at  that  point  in  1886,  when  the  Raleigh  ft 
Gaston  Railroad  (the  predecessor  of  the  de- 
fendant) was  bunt,  and  that  it  has  been  in 
use  erer  since,  and  that  during  all  the  time 
since  1836  it  has  been  a  material  and  neces- 
sary crossing  for  a  large  number  of  people, 
and  especially  to  the  tenants,  now  89  in  num- 
ber, on  the  2,400-acre  farm,  on  the  south  side 
of  the  railroad.  When  the  defendant  was 
negotiating  the  purchase  of  this  60  acres 
from  W.  R.  Greed  &  Co.,  the  said  Cl-eed  had 
contracted  with  one  of  the  plaintiffs  and  Mr. 
Foust  to  have  the  timber  on  this  2,400  acres 
marketed,  and  to.  sell  to  Tate  ft  Foust  a 
lialf  interest  therein.  This  contract  was  ex- 
ecuted Noyember  21,  1906,  and  is  set  out  in 
tbe  record.  During  the  negotiation  between 
Creed  &  Co.  ahd  the  defendant  in  regard  to 
tbe  sale  and  purchase  of  the  60-acre  tract  of 
land,  said  Creed  ft  Co.  wrote  the  defendant  a 
letter,  in  which  they  stated  that  it  was  ab- 
solutely necessary,  before  Creed  &  Co.  would 
sell  said  60  acres  to  the  defendant,  that  it 
should  be  understood  that  A  street  must  be 
left  <9en,  and  that  they  would  not  agree  to 
a  change  in  this  road  and  crossing  which  the 
defendant  had  proposed.  To  this  the  general 
manager  and  vice  president  C.  H.  Hix,  who 
was  acting  for  the  defendant,  replied: 

"The  road  or  outlet  to  which  yoo  refer  is  a 
public  thoroughfare,  and  can  only  be  dosed  by 
US  in  one  of  two  ways— condemnation  or  the 
consent  of  the  board  of  superyisors  of  public 


These  letters  were  in  evidence  and  are  sent 
up  in  the  record.  It  is  true  that  tu  the  deed 
tlMrauiMm  made  by  said  W,  B.  Creed  ft  Co. 
JO  the  defendant  there  Is  no  rexerence  to  said 
crossing ;  but  this  eyldence  was  competent  to 


show  an  admission  and  knowledge  on  the 
part  of  the  defendant  of  the  nature  of  said 
crossing  and  that  the  purchaser  could  not 
abolish  or  obstruct  the  same  without  legal 
condemnation.  This  is  not  the  case  where 
the  preliminary  negotiations  between  the  par- 
ties are  merged  in  the  final  contract  or  con- 
yeyance,  which  is  the  final  conclusion  of  the 
contracting  parties.  But  this  is  the  recogni- 
tion of  a  status  of  the  surrounding  conditions 
in  the  acknowledgment  that  there  was  a 
public  crossing  at  that  point  which  the  de- 
fendant could  not,  and  would  not  attempt  to, 
obstruct  or  abolish. 

[8]  The  duty  of  railroad  companies  to  so 
construct  their  roads  as  not  to  interfere  with 
the  use  of  any  public  road  or  private  way 
is  fully  discussed,  with  the  citation  of  author- 
ities, in  Railroad  v.  Goldsboro,  165  N.  C.  360, 
361,  71  S.  E.  514  (affirmed  on  writ  of  error 
232  n.  S.  548,  34  Sup.  Ct  364,  58  L.  £:d. 
721),  Cooper  v.  Railroad,  140  N.  C.  at  page 
229,  52  S.  B.  932,  3  L.  R.  A  (N.  S.)  391,  6 
Ann.  Cas.  71,  and  Wilson  v.  Railroad,  142 
N.  C.  at  page  348,  65  S.  E.  257,  and  additional 
authorities  are  set  out  in  the  concurring 
opinion  in  Hemdon  v.  Railroad,  161  N.  C. 

659,  660,  77  S.  E.  683.    In  the  latter  case, 

EUlott  on  Railroads,  |  1138,  is  cited: 

"The  rule,  however,  is  that  a  deed  to  a  raU- 
road  company  does  not  constitute  a  waiver  of 
a  right  of  way  to  a  private  crossing,  and  the 
owner  whose  land  has  been  severed  into  parcels 
may  claim  and  enforce  the  right  to  a  crossing, 
notwithstanding  his  anconditional  instrument 
of  conveyance.*'^ 

The  correspondence  above  quoted  was  com- 
petent, as  showing  that  the  defendant  had 
knowledge  of  the  existence  of  this  crossing 
and  stated  that  he  knew  he  could  not  inter- 
fere with  it,  except  by  condemnation  or  the 
consent  of  the  road  authorities  of  the  county. 

[4]  Besides  the  defendant  and  its  predeces- 
sor had  maintained  that  crossing  for  77  years, 
including  2  years  after  the  deed  to  it  by 
Creed  ft  Co.  of  the  60  acres  of  land  in  Janu- 
ary, 1912,  which  was  accepted  after  the  de- 
fendant had  expressed  Its  knowledge  of  the 
existence  of  the  crossing  and  that  it  had  no 
right  to  abolish  it  and  no  intention  to  do  so. 
Even  if  this  had  been  a  case  where  the  rail- 
road had  been  freshly  constructed,  it  was  re- 
quired, in  crossing  "established  roads  or 
ways,*'  to  "so  construct  its  works  as  not  to 
impede  the  passage  or  transportation  of  per- 
sons or  property  along  the  same.**  Rev.  f 
2569.  And  also  to  "make  and  keep  in  con- 
stant repair  crossings  to  any  plantation  road 
thereupon."  Rev.  f  2601;  Raper  v.  Railroad, 
126  N.  C.  566,  36  8.  B.  115. 

[5]  The  word  "ways,"  in  above-cited  Rev. 
(  2569,  is  construed  to  embrace  "recognised 
and  customarily  used  roads  and  ways  less 
than  highways."  Qoforth  v.  Railroad,  144 
N.  C.  571,  57  8.  E.  209.  This  is  dted  with 
approval  in  Herndon  v.  Railroad,  161  N.  C. 

660,  77  8.  E.  683,  quothig  Rev.  f  8753,  which 
^maxes  it  an  indictable  offense  for  any  rail- 
road to  "ftdl  to  make  and  keep  in  constant 
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repair  crossings  to  any  plantation  road  there- 

npon." 

A  public  highway  is  defined  in  Rev.  |  2681. 

In  Goforth  v.  Railroad,  supra,  it  is  said: 

"Revisal,  §  2567  (5),  does  not  restrict  the  de- 
fendant's duty  to  crossings  of  'public  highways/ 
which  might  include  any  road  used  by  the  pub- 
lic as  a  mill  and  church  road  and  in  going  to 
town,  as  was  this  road.  Revisal,  f  2569,  is  still 
more  explicit,  by  placing  on  the  railroad  com- 
pany the  duty  of  not  impeding  the  passage  of 
persons  and  property  by  tiie  construction  of 
its  road  over  'established  roads  or  ways' — ^that 
is,  as  we  understand  it,  recognized  and  custo- 
marily used  roads  and  ways,  less  than  high- 
ways. Indeed,  we  think  this  would  be  so,  as 
of  common  right,  independent  of  any  statute, 
under  the  maxim,  'Sic  ntere  tuo,  alienum  non 
hedas.' " 

There  is  no  contention  that  the  correspond- 
ence between  Qreed  &  Co.  and  the  defendant 
prior  to  the  conveyance  of  the  60  acres  cre- 
ated this  right  of  way.  The  deed  embraced 
the  contract  between  the  parties,  and  the  pre- 
liminary treaty  was  merged  into  it  But  sach 
preliminary  correspondence  was  competent 
to  show,  if  it  had  been  necessary,  that  the 
defendant  was  aware  of  the  crossing  and  ex- 
pressed its  intention  not  to  interfere  with  it 
Certainly  the  defendant  and  its  predecessor, 
having  recognized  the  existence  of  this  cross- 
ing for  77  years,  cannot  now  be  heard  to  deny 
its  existence,  or  to  assert  for  the  first  time, 
in  its  answer,  the  right  to  obstruct  it 

Tills  legislation  is  simply  the  assertion  of 
the  inalienable  right  of  the  public  that  when 
the  public  convenience  and  the  convenience 
of  a  corporation  (which  derives  its  life  from 
public  authority),  or  of  any  other  enterprise, 
conflict,  the  convenience  of  the  sovereign,  the 
people,  who  create  corporations  and  support 
all  business,  is  paramount  A  railroad  com- 
pany itself  is  chartered  for  the  public  con- 
venience; the  right  to  a  profit  therefrom  be- 
ing incidental.  There  is  no  excuse  for  such 
convict,  not  only  when,  as  here,  the  road  or 
way  existed  before  the  railroad  was  built, 
but  on  any  occasion,  for  the  corporation  can 
always  avoid  any  confiict  by  putting  in  a  sub- 
way crossing,  either  for  itself  or  for  the  use 
of  the  public.  In  many  countries,  and  in 
several  of  our  states,  grade  crossings  by  rail- 
roads are  absolutely  forbidden.  With  our 
steadily  increasing  traffic,  both  on  railroads 
and  on  the  roads  and  ways  of  the  people,  this 
will  soon  be  a  necessity  here.  The  Corpora- 
tion Commission  has  long  had  authority  to 
abolish  grade  crossings.  Rev.  1908,  §  1097  (10). 
When  such  crossing  becomes  dangerous  or 
inconvenient  to  the  public  it  is  the  operation 
of  the  railroad  that  makes  it  so,  and  as  the 
use  of  the  railroad  is  in  subordination  to  the 
rights  of  the  public,  instead  of  taking  from 
the  people  the  use  of  their  roads  and  ways, 
the  railroad  company  should  avoid  sudi  in- 
terference at  their  own  expense. 

No  error, 

BROWN,  J.  (dissenting),  iiy  views  of  the 
rights  of  the  defendant,  as  founded  upon 


well-recognized  principles  of  law,  force  me  to 
dissent  from  the  opinion  of  the  court  in  this 
case.  If  we  should  seek  to  dispose  of  the 
case  upon  the  basis  of  public  oonvenience 
and  public  benefit  alone,  in  my  optnion,  the 
result  would  be  contrary  to  that  reached  hjr 
the  majority  of  the  court  A  private  cross- 
ing  by  its  very  nature  serves  the  few.  The 
railroad  company,  in  the  exercise  of  its  duir- 
ter  rights,  and  controlled,  as  it  is,  by  strict 
public  regulation,  must  serve  the  entire  pob- 
lia  If  the  rights  conflict,  certainly  the  pob* 
lie  interest  would  be  better  served  by  the 
abolishment  of  the  private  crossing.  But 
in  this  case,  as  I  will  show,  the  aboUshment 
of  a  private  crossing  is  not  the  real  question 
presented. 

The  defendant  found  it  necessary  to  en- 
large its  freight  yards  at  Norlina  in  order 
to  better  perform  its  duties  to  the  public  u 
a  common  carrier.  This  required  the  par- 
chase  of  additional  land  adjacent  to  its 
tracks  and  at  a  point  where  its  yards  ooold 
be  enlarged  and  extended  to  the  greatest  ad- 
vantaga  A  tract  of  land  belonging  to  W.  R. 
Creed  ft  Co.,  containing  60  acres,  located  at 
a  point  south  of  the  town  of  NorMna,  an8we^ 
ed  the  purpose,  and  negotiations  were  op^- 
ed  for  Its  purchase.  At  the  condusion  of  the 
negotiations,  whidi  were  carried  on  by  C 
H.  Hix,  vice  president  and  general  manager, 
for  the  railroad,  and  by  W.  R.  Creed  for  W. 
R.  Creed  &  (30.,  a  deed  in  fee  simple  for  this 
60-acre  tract  was  executed  by  W.  R.  Creed 
ft  Co.  to  Seaboard  Air  liine  Railway.  This 
deed  contained  no  exception,  and  no  attempt 
was  made  to  reserve  a  rii^t  of  way  aeross 
the  land  conveyed. 

1.  There  is  no  evidence  of  a  contract  te 

keep  a  private  way  open  across  this  laod. 

As  the  Chief  Justice  says: 

"The  deed  embraced  the  contract  between  Cbc 
parties,  and  the  preliminary  treaty  was  merged 
into  it- 

Thls  removes  all  question  of  a  contract  to 
keep  open  the  private  way  across  the  land 
purchased  by  the  defendant  and  destroys  tbe 
force  of  Hemdon's  Case,  161  N.  a  600,  77  S. 
E.  683,  as  authority  in  support  of  plaintiffs' 
contention.  In  that  case  there  was  evidence 
of  an  agreement  to  keep  the  way  open. 

2.  There  is  no  question  in  this  case  of  tlie 
ris^t  of  a  railroad  to  close  a  public  crossing. 
The  ^following  admission  appears  in  the  rec- 
ord: 

*Tlaintiff8  admit  that  the  said  road,  the  croee- 
ing  in  question,  is  not  a  public  road  and  croff- 
ing,  and  has  not  been  dedicated  to  nor  accepted 
by  the  county  commissioners  of  Warren,  or 
board  of  road  conunisaioners  or  any  other  road 
autboritiea  of  Warrenton  township,  in  wbicb 
it  is  located,  and  has  not  been  woried  nor  kept 
up  by  said  public  road  authorities." 

The  cases  of  Railroad  v.  Goldsboro,  155  N. 
O.  860,  71  8.  B.  514,  and  Raper  v.  Railroad, 
126  N.  C.  666^  36  S.  B.  116,  relate  ezduslTelr 
to  public  ways,  and  this  admission  malkes 
them  inapplicable  to  the  facts  of  this  case 

8.  This  is  not  a  way  of  necessity,   l^ie 
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owner's  land  was  not  severed  Into  parcels. 
Creed  &  Co.  owned  no  land  on  the  north  side 
,of  the  railroad,  and  the  tract  of  land  sold  to 
the  defendant  does  not  divide  part  of  this 
land  from  another  part  There  is  not  a  line 
of  evidence  in  the  record  tending  to  support 
the  application  of  the  principle  that  "the 
owner  whose  land  has  been  severed  into  par- 
cels may  claim  and  enforce  the  right  to  a 
crossing,  notwithstanding  his  unconditional 
deed  of  conveyance,"  and  Elliott  on  Bail- 
roads,  f  1138,  quoted  by  the  Chief  Justice, 
does  not  apply. 

4.  We  come,  then,  to  the  rea>  question  in 
the  case:  Can  the  owner  of  land  in  fee 
simple  close  a  private  way  extending  across 
It,  where  it  is  not  a  way  of  necessity  and 
there  is  no  contractual  obligation  to  keep  il 
open?  The  answer  to  this  question  is  to  my 
mind  so  obvious  it  seems  hardly  to  require 
the  citation  of  authority.  It  has  been  re- 
peatedly answered  in  the  affirmative  by  this 
court  It  is  so  answered  in  Bo:[den  v.  Achen- 
bach,  86  N.  a  8d7,  in  which  Chief  Justice 
Smith  says: 

"It  would  be  unreasonable  to  deduce  from  the 
owner's  quiet  acquiescence,  a  simple  act  of 
neighborhood  courtesy,  in  the  use  of  a  way  con- 
▼enient  to  others,  and  not  injurious  to  himself, 
OTer  land  unimproved  or  in  woods,  consequences 
80  seriously  detracting  from  the  value  of  the 
land  thus  used,  and  compel  him  needlessly  to 
interpose  and  prevent  the  enjoyment  of  the 
privilege  in  order  to  the  preservation  of  the 
right  of  property  unimpaired." 

In  the  later  case  of  State  v.  Fisher,  117  N. 
O.  733,  23  S.  E.  158,  Mr.  Justice  Avery  says: 

"The  continuous  use  by  the  people  living  in 
the  neighborhood  or  in  the  state  for  a  period  of 
even  60  years  does  not  deprive  the  owner  of  his 
xi^bt  to  resume  control;  nor  does  it  devolve 
upon  Uie  properly  constituted  authorities  of 
the  county  or  the  town,  as  the  case  may  be,  the 
duty,  with  the  incidental  expense  to  the  pub- 
lic, of  its  reparation." 

It  oannot  be  doubted  that  upon  these  au' 
tborities  the  defendant's  grantors,  Creed  & 
Co.,  could  have  closed  this  way,  unless  pre- 
Tented  by  contract  from  doing  so.    Certainly 
their  grantee  by  unconditional  deed  of  con- 
veyance has  the  same  right    Can  it  make 
any  difference  in  the  application  of  this  prin- 
ciple that  the  grantee  is  a  railroad  company? 
In   this  respect  a  railroad  is  not  different 
from  an  individual  owner.    In  fact,  the  law 
looks  with  more  fav9r  upon  the  title  of  a 
railroad  to  its  property,  and  prohibits  the 
acquisition  of  title  to  such  property  by  pos- 
session.   Bevisal,   t  38a    If  the  defendant 
should  have  desired  to  use  this  60-acre  tract 
for   a  warehouse,  could  Its  right  to  do  so 
have  been  denied  upon  the  ground  that  it 
would    interfere    with    this    private    way? 
Ck>uld  the  defendant  have  been  denied  the 
ri^ht  of  closing  this  private  way  across  its 
land    before    the    construction    of    its    side 
tracks?    Its  dominion  over  the  property  by 
virtue  of  its  ownership  included  the  right  to 
say  that  this  private  way  should  not  be  used. 


and  whether  It  was  closed  by  one  obstruction 
or  another,  or  at  the  time  of  or  after  pur- 
chase, makes  no  difference  in  the  application 
of  this  principle.  At  the  time  title  was  ac- 
quired there  was  no  crossing  on  this  tract 
of  land.  The  defendant's  right  to  close  the 
private  way  arose  immediately,  and  could  be 
exercised^  whenever  the  defendant  so  desired* 
That  it  permitted  the  way  to  be  used  for  a 
period  of  two  years  could  not  be  deemed  a 
waiver  of  this  right  Revisal,  §  388;  State 
V.  Fisher,  supra.  Having  the  right  to  close 
this  private  way  across  its  land,  the  defend- 
ant certainly  has  the  right  to  place  its  cars 
on  its  side  tracks  constructed  on  this  land 
in  shifting  and  making  up  its  trains,  and  th& 
plaintiffs,  who  have  no  claim  of  right  there- 
in, cannot  complain  of  the  incidental  inter- 
ference with  a  privilege  which  they  exer- 
cised at  the  sufferance  of  the  defendant. 

The  case  of  Goforth  v.  Railroad,  144  N.  C. 
569,  57  S.  E.  209,  and  the  statutes  referred 
to  therein,  have  no  application.  There  is  a 
broader  question  here  than  the  interference 
with  a  private  crossing  created  by  the  con- 
demnation of  a  right  of  way  in  the  exercise 
of  the  right  of  eminent  domain.  This  case 
involves  a  property  right  of  vital  import- 
ance to  the  citizens  of  this  state,  and  the  de- 
fendant should  not  be  charged  with  inex- 
cusably creating  a  conflict  with  the  plaintiffs. 
Whatever  may  be  the  law  of  other  states  and 
countries  relating  to  the  abolishing  of  grade 
Crossings^  I  venture  to  say  that  in  no  state 
or  country  has  it  been  held  that  a  railroad 
company  should  not  only  permit  the  use  of 
its  property  as  a  private  way  by  the  people 
in  the  neighborhood,  when  such  use  inter- 
feres with  the  operation  of  its  trains,  but 
should  expend  thousands  of  dollars  in  carry- 
ing the  private  way  under  the  tracks  in  its 
freight  yards  in  order  to  facilitate  such 
permissive  use. 

I  cannot  give  my  consent  to  a  decision 
that  is  so  opposed  to  well-established  prin- 
ciples of  law  and  Justice  and  the  prior  de- 
cisions of  this  court  as  I  understand  thenu 


068  N.  C.  6U> 
OUTLAW  T.  TATIiOIl  et  aL     (No.  212.) 

(Supreme  Court  of  North  (Carolina.    March  31. 

1916.) 

Bemaindsbs  ^=»12  —  Personal  Pbopkbtt  — 
gonvetangs. 

An  attempted  conveyance  of  chattels,  with 
a  reservation  of  a  life  estate  to  the  grantor,  is 
void,  as  to  the  remainder,  and  has  the  effect  of 
a  reservation  of  the  whcde  estate. 

[Ed.  Note.— For  other  eases,  see  Remainders, 
Gent  Dig.  |  3 ;   Dec.  Dig.  <8=>12.] 

Appeal  from  Superior  Gourt,  Duplin  €!oun- 
ty;  Daniels,  Judge. 

Action  by  Lawton  Outlaw,  administrator, 
against  E.  J.  Taylor  and  others,  to  recover 
possession  of  personal  property,  described 
in  a  deed  of  Calvin  H.  Herring,  plaintiff's 
intestate,  to  defendants.    From  a  Judgment 
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on  a  rerdict  directed  for  plaintiff,  defend- 
ants appeal.    Affirmed. 

H.  D.  WiUlams  and  Stevens  &  Beasley,  all 
ot  Kenaxisville,  for  appellants.  Geo.  R. 
Ward,  of  Wallace,  and  Thad  Jones  and 
Gavin  &  Wallace,  all  of  Eenansville,  for  ap- 
pellee. 

BROWN,  J.  It  Is  admitted  that  the  prop- 
erty in  dispute  belonged  to  Calvin  H.  Her- 
ring. The  defendants  claim  it  under  a  con- 
veyance from  him,  the  material,  parts  of 
which  are  as  follows: 

"That  the  said  parties  of  the  first  part  for 
and  in  consideration  of  valuable  services  render- 
ed to  the  said  parties  of  the  first  part  by  the 
parties  of  the  second  part  during  the  sickness 
of  the  said  parties  of  the  first  part,  we  give, 
grant  and  convey  to  the  said  parties  of  the  sec- 
ond part  all  the  personal  property  of  every  de- 
scription that  we  may  own  at  our  death,  con- 
sisting of  horses,  mules,  cows,  hogs,  wagons, 
carts,  buggies,  farming  implements,  household 
and  kitchen  furniture,  and  all  other  personal 
property  not  mentioned  in  this  iiistrument  of 
writing.  We  hereby  reserve  to  ourselves  our 
lifetime  right  to  the  said  property  hereinbefore 
mentioned." 

His  honor  correctly  held  the  eonyeyance 
void. 

It  la  well  settled  in  this  state,  by  numerous 
and  uniform  adjudications,  that  a  reserva- 
tion of  a  life  estate  by  the  grantor  of  dtiat- 
tels,  in  a  deed  attempting  to  convey  them  in 
remainder,  reserves  the  whole  estate,  and 
the  limitation  in  remainder  Is  void.  Dail  v. 
Jones,  85  N.  O.  221.  **The  law  prescribes  no 
formula  for  such  a  reservation,"  says  Jus- 
tice Ashe  in  that  case.  *'Any  expression  in 
a  deed  that  indicates  the  intention  of  the 
donor  to  reserve  a  liiCe  estate  is  sufficient" 
Graham  v.  Graham,  9  N.  G.  822;  Morrow  ▼• 
Williams,  14  N.  a  263. 

No  error. 

Oils  N.  C.  468) 

WEEKS  V.  CAROLINA  TBIiEPHONE  ft 
TELEGRAPH  GO.    (No.  216.) 

(Supreme  Court  of  North  Carolina.    March  24, 

1915.) 

TKLEOBAPHB  and   TELEPHONES  ^=»20  ^  Ob- 

STBuonoN  OF  Streets  bt  Wibbs— Damages 

—Liability. 

Plaintiff,  a  resident  taxpayer  of  a  city,  ob- 
tained a  permit  under  a  city  ordinance,  to 
move  a  house  alons  a  street.  The  city  had 
granted  to  a  telephone  company  a  franchise  to 
maintain  poles  and  wires  in  the  street.  The 
company's  manairer  agreed  to  remove  the  wires 
to  enable  the  house  to  pass,  but  failed  to  do 
so.  Held,  plaintiff,  suing  for  damages  caused 
by  being  prevented  from  moving  the  house  be* 
cause  of  the  wires,  was  improperly  nonsuited. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig;  S  13;  Dec  Dig.  ^=» 
20.] 

AUen,  J.,  dissenting. 

Appeal  from  Superior  Ck>urt,  Lenoir  (boun- 
ty;  Rountree,  Judge. 

Action  by  Orrin  Weeks  against  the  Caro- 
lina    Telephone     &    Telegraph     Company. 


From  a  Judgment  of  nonsuit,  plaintlfF  ap* 
peals.    Reversed.. 

G.  v.  Cowi>er,  Loftin  &  Dawson,  aod 
Rouse  &  Land,  all  of  Kinston,  for  appellant 
Y.  T.  Ormond,  of  Kinston,  and  G.  M.  T. 
Fountain  &  Son,  of  Tarboro,  for  appellee. 

CLAKK,  a  J.  This  is  an  action  by  a  resi- 
dent and  taxpayer  of  Kinston,  who  had  ob- 
tained a  permit  from  the  city  authorities  to 
move  a  house  along  the  street  from  one 
point  to  another  in  that  town.  The  dty  had 
passed  an  ordinance  regulating  the  moving 
of  houses  which  required  a  permit  from  the 
city,  and  that  the  mover  should  bear  all  ex- 
penses of  removing  the  electric  light  wires 
for  the  passage  of  such  house,  with  a  penalty 
for  allowing  any  building  to  remain  in  the 
same  place  more  than  six  hours  in  the  day, 
Sundays  excepted. 

The  city  had  granted  the  defendant  a  fran- 
chise to  erect  the  telephone  system  by  an 
ordinance,  under  one  section  of  which  the 
defendant  obligated  itself  to  observe  the  o^ 
dinances  of  the  city,  then  in  force  or  thereaft- 
er to  be  enacted,  which  was  Its  duty  any 
way.  The  poles  were  erected  under  the  sn- 
pervision  of  the  board  of  aldermen.  After 
ttie  comidetion  of  the  defendant's  system,  it 
appeared  before  the  city  council  and  asked  to 
be  permitted  to  raise  the  rates  of  phone  rent 
als,  as  provided  in  the  franchise,  which  the 
board  permitted  and  fixed  the  rates.  It  was 
admitted  that  at  the  time  of  the  franchise, 
and  since,  It  has  been  usual  to  move  build- 
ings under  the  permit  of  the  city. 

The  plaintiff  testified  that  he  was  negotiat- 
ing the  purchase  of  a  one-story  building,  and 
offered  to  pay  |376  for  the  building,  provided 
the  city  would  grant  the  permit  to  move,  and 
that  the  telephone  company  would  remove 
its  wires  to  permit  the  building  to  be  car- 
ried from  its  then  location  to  a  vacant  lot  on 
which  the  plaintiff  wished  to  place  It  He 
said  that  he  received  from  the  authorities 
permit  to  remove  the  building,  and  then  ap- 
plied to  the  defendant's  manager,  who  told 
him  to  go  ahead,  and  he  would  remove  the 
wires  when  necessary,  and  that  In  conse- 
quence he  purchased  the  house. 

Under  these  conditions,  the  plalntifl  tes- 
tified he  began  to  remove  the  building.  The 
small  wires  were  actually  cut,  and  the  house 
was  moved  into  the  street  and  reached  the 
first  crossing,  where  the  defendant's  wires, 
poles,  and  cables  interfered.  At  this  point 
the  defendant's  manager  refused  to  remove 
the  obstructions  unless  the  plaintiff  would 
pay  all  expenses,  which  the  defendant's  man- 
ager estimated  at  a  large  sum.  The  defend- 
ant offered  evidence  tending  to  show  that 
cables  would  have  to  be  cut  at  a  great  ex- 
pense, while  the  plaintiff  offered  evidence 
tending  to  show  that  the  building  could  hare 
proceeded  by  merely  lowering  or  raising  the 
cable.  After  expending  $500,  the  plaintiff 
was  compelled  to  sell  the  building  at  the 
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highest  market  price,  f  100,  and  daims  that 
he  sustained  a  loss  of  ;MOO,  not  Including  the 
lofss  of- all  benefit  and  profit  from  the  pro- 
posed transaction. 

The  court  erred  In  granting  a  nonsuit. 
The  town  of  Klnston  was  vested  with  full 
authority  to  regulate  Khe  use  of  its  streets, 
and  by  ordinance  had  assumed  to  control  tlie 
moving  of  buildings  along  said  street,  and 
had  granted  this  plaintiff  a  permit  to  thus 
move  the  building.  Besides,  there  was  evi« 
deuce  tending  to  show  that  the  defendant, 
through  its  local  manager,  who  was  In  con- 
trol  of  its  plant  and  operations  in  that  town, 
contracted  with  the. plaintiff  to  removo  the 
obstructions  In  the  way  of  hla  removal  of 
this  buUdlng. 

The  full  authority  of  a  municipality  over 
its  streets  and  the  wide  discretion  reposed 
in  them  Is  fully  recognized  in  Tate  v.  Greens- 
boro, U4  N.  a  392,  19  S.  E.  767,  24  L.  R.  A. 
671,  and  In  the  cases  cited  thereto  in  the 
Anno.  Ed.  These  hold  that  such  authority 
will  not  be  reviewed  by  the  courts,  unless 
It  has  been  exercised  negligently,  willfully, 
or  maliciously. 

WhUe  we  have  no  direct  case  in  our  state 

as  to  moving  buildings  along  the  streets  with 

the  permission  of  the  town  authorities,  the 

law  is  thus  summed  up  28  Cyc.  909  (c),  with 

citations: 

"A  citizen  has  a  common-law  right  to  the 
reasonable  use  of  streets  for  the  purpose  of 
moving  buildings,  subject  to  reasonable  restrie- 
tions  which  the  munidpality  may  impose." 

A  case  in  point  is  Railroad  v.  Calvert,  108 
Ind.  S21,  80  N.  B.  961, 10  L.  R.  A  (N.  S.)  780, 
U  Ann.  Oa&  686,  with  a  valuable  note  con- 
taining a  summary  of  the  authorities. 

In  Day  V.  Greene,  4  CTush..  (Masa)  483, 

Ohief  Justice  Shaw  says: 

''That  it  is  often  useful  and  convenient  that 
buildinga  should  be  so  removed  is  found  by  ex- 

J>erieiice.    *    *    •    And  therefore  it  seems  hi^h- 
y  proper  that  the  power  to  authorize  and  rejoi- 
late  it  should  exist  somewhere." 

This  is  dted  as  a  correct  statement  of  the 
law.    1  Dillon,  Mnn.  Corp.  (4th  Ed.)  f  896. 

In  Indiana  R.  Co.  v.  Calvert,  168  Ind.  383^ 
80  K.  El  966,  10  U  R.  A  (N.  S.)  786,  U  Ann. 
Cas.  639,  it  is  said: 

"The  mere  fact  that  appellant  enjoys  contract 
rights  in  the  streets  is  not  controlling.  The 
regulation  operates  on  the  property,  and  it  must 
always  be  understood  that  those  who  enter  into 
such  contract  relations  with  the  public  as  ren- 
tier their  proper^  reasonably  subject  to  control 
^o  so  with  a  knowledge  that  the  police  power  is 
inalienable  and  continuing  authority.*' 


In  tlie  note  referring  to  this  case  it  Is  said: 

*'It  was  held  that,  for  the  purpose  of  movinir 
a  building;  the  plaintiff  had  the  right,  upon  com- 
pliance with  the  terms  of  the  ordinance,  to  cut 
Hie  wires  of  the  electric  light  company." 

A  reasonable  use  of  the  streets  for  the  pur- 
pose of  moving  buildings  Is  proper  and  nec- 
essary. Even  if  It  were  conceded  that  the 
<clty  could  barter  away  this  right  which  it 
lield  in  trust  for  its  citizens,  it  has  not  done 
so  in  this  case.   Its  ordinances  recognize  such 


right  by  requiring  a  permit,  and  the  franchise 
granted  to  the  defendant  required  It  to  ob- 
serve the  dty  ordinances.  In  Moore  v.  Pow- 
er Co.,  163  N.  C.  302,  79  S.  El.  697,  it  was 
held,  In  reference  to  the  city's  power  over 
its  streets,  that  a  municipal  corporation  "can- 
not transfer  *  *  •*  to  a  quasi  public  cor- 
poration, for  its  convenience  and  profit,  this 
superior  right,  which  it  [the  city  author- 
ities] can  exercise  only  for  the  public  bene- 
fit*' 

The  defendant,  like  all  other  public  serv- 
ice corporations,  exercises  its  rights  and  pow- 
ers in  subordination  to  those  of  the  public. 
The  poles  and  wires  of  the.  defendant  are 
unsightly,  and  the  wires,  being  above  ground, 
expose  the  defendant  to  interruption  c^  the 
service  from  storms  and  electrical  disturb- 
ances. It  is  strange  that  such  companies  do 
not  avoid  this  by  placing  their  wires  under- 
ground. But  if  they  prefer  to  keep  them 
above  ground,  to  save  the  expense  of  their 
proper  installation  in  pipes  underground, 
they  must  not  interfere  with  the  superior 
rights  and  privileges  in  the  streets  of  the 
citizens  or  with  those  rights  held  by  the  au- 
thorities In  trust  for  the  people.  Railroad 
V.  Morehead  City,  167  N.  C.  118,  83  S.  K. 
259.  Besides  there  was  evidence  of  an  ex- 
press agreement  and  contract  between  the 
plaintiff  and  the  defendant's  n^anager  upon 
which  he  could  base  an  action  for  the  de- 
fendant's subsequent  interference  with  the 
removal  of  the  house  after  agreeing  that  the 
wires  should  be  removed  for  it  The  de- 
fendant contends  on  its  evidence  that  its 
manager  agreecf  only  to  remove  the  "wires," 
but  said  nothing  about  removing  "cables." 
The  defendant  also  contends  that  its  man- 
ager at  Klnston,  in  charge  of  Its  plant  and 
operations,  was  the  '<local  manager,"  and  did 
not  have  authdrity  to  make  such  contract. 
This  matter  should  have  been  submitted' to 
the  jury  under  proper  Instructions,  and 
should  not  have  been  decided  by  the  court 
Itself  by  granting  a  nonsuit 

Reversed. 

BROWN,  J.,  did  not  sit  HOKB^  J^  con- 
curs in  result    ALLEN,  J.,  dissents* 


'      a68  N.  C.  478) 

LEA  et  aL  v.  ATLANTIC  FIRE  INS.  CO. 

(No.  255.) 

(Supreme  Court  of  North  Carolina.    March  31, 

1915.) 

1.  INSUBANCE  ^=;»131  —  Fibs  Insubancs  — 
Obal  Oontbaots. 

Unless  prohibited  by  statute,  an  oral  con- 
tract of  fire  insurance  will  be  upheld. 

[Ed.   Note.— For  other  cases,  see   Insurance. 
Cent  Dig.  ($  203-209 ;   Dec.  Dig!  <S=»131.] 

2.  Instjbance  ^3»132  —  Fzbb  Insubanob  — 
"Binding  SutF"— "Bindbb."  ' 

The  memorandum  of  an  agreement  for  in- 
surance, called  a  "binding  slip"  or  "binder,"  and 
intended  to  give  temporary  protection  pending 
investigation  of  the  risk  and  issuance  of  a  for- 


For  other  cams  im  same  topic  and  KBT-NUHBBR  in  all  Key-Numberad  Disaata  and  Indaxaa 
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mal  policy,  constitutes  a  yalid  contract,  unless 
prohibited  by  statute. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Gent  Dig.  |  210 ;    Dec  Dig.  <&s>132.] 

3.  INSUSANOB  ^=9132— FiBB  POLICIEfih- PABOL 

Contract. 

That  a  standard  form  of  policy  has  been 
adopted  by  statute  does  not  invalidate  a  parol 
contract  of  insurance  eyidenced  by  a  binder ;  the 
purpose  of  the  statute  not  being  to  preclude  a 
party  from  having  insurance  before  the  policy 
was  issued,  but  merely  to  protect  the  insured  by 
providing  a  plain  intelligible  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  210;   Dec.  Dig.  <8=s>132.] 

4.  Insurance  ^=9665— Fire  Policib& 

Evidence  held  to  show  the  creation  of  a  pa- 
rol contract  of  insurance  and  the  issuance  of  a 
binder  pursuant  to  the  contract 

[Ed.  Note.— For  other  cases,  see  Insurance, 
C^t  Dig.  §S  1555,  1707-1728;  Dec.  Dig.  <d=» 
665.] 

&   INSTTRANOE  ^=»92  —  FXRB  POUCIES  —  AU- 
THOBITT   OF  AOENT. 

Evidence  held  to  show  that  defendant's 
agent  was  authorized  to  enter  into  a  parol  con- 
tract of  insurance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  122;   Dec  Dig.  ^=:992.] 

6.  INSTTRANCE  ^=9186  —  FiRB  POLIOT  —  PAY- 
MENT OF  Premiums. 

An  arrangement  by  the  agent  for  an  insur- 
ance company,  who  was  also  cashier  of  a  bank, 
that  the  amount  of  the  premium  should  be  charg- 
ed against  insured's  account  at  the  bank,  does 
not  invalidate  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  896-398;    Dec  Dig.  <d=»186.] 

Appeal  from  Superior  Conrt,  Wake  Coun- 
ty;  Whedbee,  Judge. 

Action  by  J.  T.  Lea  and  J.  W.  Adcock,  co- 
partners doing  business  as  Lea  &  Adcock, 
against  the  Atlantic  Fire  Insurance  Com- 
pany. From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

This  is  an  action  to  recover  upon  two  con- 
tracts of  insnnmce.  The  record  discloses 
that  the  plaintiflis,  Lea  &  Adcock,  were,  in 
December,  1918,  and  January,  1914,  doing 
a  leaf  tobacco  business  at  Faquay  Springs, 
N.  C;  that  they  owned  a  large  quantity  of 
leaf  and  scrap  tobacco  then  in  the  Banner 
Warehouse;  that  on  the  17tb  of  December, 
1913,  they  applied  to  Howard  &  Aiken,  agents 
of  the  defendants,  for  |3,000  of  insurance  on 
said  stock  of  tobacco,  and  that  on  the  9th 
day  of  January,  1914,  plaintiffs  likewise  ap- 
plied to  said  agents  for  |2,500  additional 
insurance  on  said  stock  of  tobacco  in  the 
Banner  Warehouse;  that  when  application 
was  made  to  th^  said  agents  for  the  said  in- 
surance the  said  agents  agreed  with  the 
plaintiffs  that  they  would  insure  said  stock 
of  tobacco;  and  that  they  did  execute  the 
two  paper  writings  spoken  of  as  "Binders," 
in  words  and  figures  as  follows,  to  wit: 

"$3,000.00  on  stock  of  tob.  Lea  &  Adcock.  At- 
lantic, Raleigh,  12  mos.  12/17/13. 

"Howard  &  Aiken,  Agts." 

"$2,500.00  on  Lea  &  Adcock  stock  tob.  12  mos. 
Atlantic,  Baleigh,  1/9/14. 

"Howard  &  Aiken,  Agts." 


On  the  26th  of  January,  1914,  and  before 
policies  of  Insurance  had  been  issued  and  de- 
livered to  the  plaintiffs,  a  fire  broke  out  in  t 
neighboring  warehouse,  called  the  Ftonen' 
Warehouse,  which  iire  spread  to  the  Banner 
Warehouse  and  consumed  it,  together  with 
the  stock  of  tobacco  therein.  The  next  day 
after  the  fire  the  plaintiffs  notified  the  de- 
fendants of  the  fire  and  of  their  loss,  and 
demanded  payment  for  the  same  The  de- 
fendant declined  and  refused  to  make  pay- 
ment The  premiums  upon  the  policies  refer- 
red to  in  the  binders  had  not  be^i  actually 
paid  by  the  plaintiffs  at  the  time  of  the  fire, 
but  credit  had  been  extended  to  the  plain- 
tiffs, the  amounts  due  thereon  had  been 
charged  up  by  the  defendants'  agents,  How- 
ard &  Aiken,  against  the  plaintiffs.  Lea  &  Ad- 
cock. Mr.  Howard,  of  Howard  &  Aiken, 
was  cashier  of  the  Puqnay  Bank,  and  all 
premiums  of  Lea  &  Adcock,  by  a  preylooa 
agreement,  were  charged.  "A  debit  slip  was 
returned  the  same  as  checks,  and  were  cash- 
ed and  returned  and  charged  to  Lea  &  Ad- 
cock's  account"  This  arrangement  had  been 
in  force  between  the  parties  for  seyend 
years.  In  September,  1913,  the  plaintUEs 
had  taken  out  other  insurance  in  the  defend- 
ant company,  and  the  premium  amounted  to 
$33.  The  slip  which  was  charged  up  by  How- 
ard, the  cashier,  against  Lea  &  Adcock  on 
the  September  policy  was  offered  in  evidence 
as  tending  to  show  the  said  arrangement  It 
was  for  $33.  Mr.  Chamberlain,  who  was  in 
charge  of  the  plaintiffs'  business,  testified 
that  all  of  the  plaintiffs'  insurance  was  un- 
der that  arrangement,  whidi  arrangement 
had  been  in  force  for  many  years. 

Both  Howard  and  Aiken,  agents  of  the  de- 
fendant, were  examined  as  witnesses.  Mr. 
Howard,  who  is  cashier  of  the  bank,  confirms 
the  statement  that  the  binders  were  issued 
by  him  as  agent  for  the  defendant  and 
"that  a  slip  in  each  case  would  be  placed  in 
the  bank  against  Lea  &  Adcock  for  the  pre- 
mium, and  that  this  would  be  a  debit  ticket 
and  would  be  returned  and  canceled  aa  a 
voucher."  He  says  that  this  agreement  was 
effective  when  the  binders  were  issued,  and 
that  when  credit  was  extended  to  Lea  &  Ad- 
cock, Howard  &  Aiken  became  responsible  to 
the  company  with  respect  to  remitting  to 
them;  that  he  looked  after  the  financial  end 
of  the  matter,  but  that  Mr.  Aiken«  his  part- 
ner, usually  filled  out  the  policies  for  tobacco. 
It  appears  in  December  that  Mr.  Aiken,  who 
usually  did  this  work,  was  absent  and  tbat 
Howard  did  not  have  the  time  to  fill  out  the 
policy  until  the  fire  occurred.  Mr.  Howard 
explains  about  the  blank  policies,  about  50 
of  these  blank  policies  were  in  his  posses- 
sion as  agent  of  the  defendant  all  signed 
up  by  the  president  and  secretary  of  the  de- 
fendant He  states  that  they  were  in  the 
usual  form,  signed  by  G.  H.  Dortch,  secre- 
tary, and  by  Chas.  B.  Johnson,  president  and 
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that  they  were  sent  to  his  firm  from  the 
Raleigh  office;  that  he  had  them  in  his  pos- 
session when  he  gave  both  binders;  that 
his  firm  delivered  the  policies  to  the  insured 
and  did  not  have  to  send  to  Raleigh  for  ths 
policies.  He  states  that  that  is  the  only  way 
that  Howard  ft  Aiken  ever  did  business  for  the 
defendant,  and  that  it  was  the  nsual  and  cus- 
tomary way  of  issuing  policies;  that  they 
would  report  to  the  company  that  they  had 
issued  a  policy,  but  would  never  report  that 
they  had  given  a  binder  because  the  policy 
was  to  follow  soon  afterwards;  that  during 
the  life  of  their  agency  Howard  &  Aiken  is- 
sued one  hundred  and  six  policies  for  the  de- 
fendants in  this  way,  and  that  the  premiums 
during  their  five-month  agency  amounted  to 
over  $1,000  net  to  the  defendant;  that  it 
was  not  customary  to  notify  the  company  of 
the  issuing  of  any  memorandum  slip;  and 
that  they  did  not  make  a  daily  report  of 
any  binding  slips.  He  further  states  that 
the  policy  issued  by  the  defendant  in  Septem- 
ber, 1913,  was  deposited  in  the  Bank  of  Fu- 
quay  for  safe-keeping. 

Mr.  Aiken,  the  partner  of  Mr.  Howard, 
says  that  the  memorandum  slip  for  the  policy 
dated  September  18th  was  not  reported  to 
tlie  defendant;  "we  never  reported  a  bind- 
er, we  reported  only  the  policy."  He  says 
that  the  tobacco  companies  had  printed  forms 
of  binders,  which  was  a  kind  of  preliminary 
insurance  to  take  effect  before  the  policy 
could  be  written,  and  that  binders  Issued  up- 
on the  tobacco  of  these  companies  were  never 
reported  to  their  general  agents.  This  wit- 
ness further  states  that  on  one  occasion  he 
asked  Mr.  Busbee,  the  general  agent  of  the 
defendant,  for  a  printed  form  of  binder,  as 
it  was  not  always  convenient  to  write  out  the 
policy  immediately.  Mr.  Busbee  stated  that 
lie  would  send  one,  but  never  did.  The  de- 
fiendant  required  us  to  make  daily  reports 
i^hen  we  issued  a  policy,  but  not  as  to  bind- 
ers. Blank  forma  of  policies  duly  signed 
up  by  an  officer  of  the  defendant,  identified 
by  this  witness,  being  50  in  number,  and  a 
large  lot  of  stationery,  which  was  furnished 
to  the  agents,  including  books,  etc.,  were 
identified  by  this  witness  and  offered  in  evi- 
dence. 

A  Jury  trial  was  waived,  and  by  consent 
Ills  honor  found  the  facts  In  the  form  of  an- 
swers CO  Issues  as  follows: 

1.  Did  the  defendant  through  its  duly  author- 
ised agents,  Howard  &  Aiken,  on  the  17th  of 
December,  1913,  insure  the  plaintiffs'  stock  of 
tobacco  in  the  Banner  Warehouse  at  Fuquay 
Springs  in  the  sum  of  $3,000  for  a  period  of 
trveelve  months?    Answer:  Yes. 

2.  Did  the  defendant  through  its  duly  au- 
tlfcorized  agents,  Howard  &  Aiken,  on  the  9th 
day  of  January,  1914,  insure  the  plaintiffs'  stock 
of  tobacco  in  the  Banner  Warehouse  at  Fuquay 
Springs  in  the  sum  of  |2,500  for  a  period  of  12 
months?    Answer:  Yes. 

3.  If  so,  was  said  insurance  of  $5,500  in  force 
on  the  26th  day  of  January,  1914?    Answer: 


•4.  Was  said  stock  of  tobacco  so  totally  de- 


stroyed l^  fire  on  the  26th  day  of  January, 
1914?    Answer:   Yes. 

5.  In  what  sum  is  defendant  indebted  to  plain- 
tiffs on  account  of  said  insurance?  Answer: 
|5,500,  with  6  per  cent  interest  from  May  21, 
1914  (60  days  after  proof  of  loss). 

6.  What  was  the  value  of  the  tobacco  of  the 
plaintiffs  destroyed  by  fire  at  date  of  fire,  Janu- 
ary 26,  1914?    Answer:   $11,184.54. 

Judgment  was  Altered  in  favor  of  the 
plaintiffs,  and  the  defendant  excepted  and 
appealed. 

A.  B.  Andrews,  Jr.,  and  James  H.  Pou, 
both  of  Raleigh,  for  appellant  Winston  & 
Biggs,  of  Ralegh,  for  appellees. 

ALXiEN,  J.  There  are  several  exceptions 
to  the  admission  of  evidence,  but  all  of  them 
were  taken  to  preserve  and  present  the  con- 
tentions of  the  defendant:  (1)  That  a  stand- 
ard form  of  policy  of  insurance  having  been 
adopted  by  statute,  neither  a  parol  contract 
of  insurance  nor  a  written  memorandum  of 
the  contract,  known  as  a  binder,  is  valid; 
(2)  that  there  Is  no  evidence  of  a  parol  cpn- 
tract,  and  no  evidence  of  a  delivery  of  the 
binder;  (3)  that  there  is  no  evidence  that 
Howard  &  Aiken,  agents  of  the  defendant, 
had  authority  to  make  a  contract  of  insur- 
ance, and  if  we  are  against  the  defendant 
on  ttiese  positions,  the  evidence  offered  to 
prove  these  facts  was  competent 

[1,2]  1.  Is  a  parol  contract  of  insurance  or  a 
memorandum  of  the  contract,  called  a  binder, 
valid,  although  a  standard  form  of  policy 
has  been  adopted  by  statute?  In  the  ab- 
sence of  a  statutory  prohibition  the  great 
weight  of  authority  is  in  f&vor  of  the  valid- 
ity of  a  parol  contract  of  insurance.  19  Cyc. 
600;  Vance  on  Insurance,  155;  CSom.  Marine 
Ins.  Ck).  V.  Union  Fire  Ins.  Co.,  19  How.  818, 
15  L.  ESd.  636;  In&  Co.  v.  Colt,  20  Wall.  567, 
22  L.  Ed.  423;  Phenlx  Ins.  Co.  y.  Ryland, 
69  Md.  437, 16  Atl.  109, 1  L.  B.  A.  549;  Home 
Ins.  Co.  V.  Adler,  71  Ala.  524;  Fire  Ins.  Co. 
y.  Wilcox,  57  in.  182;  Campbell  v.  ilk 
Co.,  73  Wis.  108,  40  N.  W.  661;  Walker  v. 
Ina  Co.,  56  Me.  378;  Floars  v.  Ins.  Co.,  144 
N.  O.  235,  56  S.  E.  915.  In  the  last  case 
this, court  said: 

"It  seems  to  be  well  established  that  in  the 
absence  of  some  statutory  inhibition,  an  oral 
contract  of  insurance,  or  to  insure,  will  be  up- 
held if  otherwise  binding,  except  as  suggested 
by  one  author^  in  the  case  of  guaranty  msur- 
ance"  — 

— and  this  position  is  fuUy  sustained  by  the 
other  authorities  cited.  The  memorandum  of 
the  agreement  or  binder  is  also  well  recog- 
nized and  established  as  a  valid  contract  of 
insurance.  Vance  on  Insurance,  160;  19  Cyc. 
395;  lipman  v.  Ins.  Co.,  121  N.  Y.  457,  24 
N.  E.  699,  8  L.  R.  A  719;  Kerr  v.  Ins.  Co. 
(D.  C.)  124  Fed.  835;  1  Cooley,  In&  Briefs, 
535,  16  A  &  E.  Ency.  861;  Karelsen  v.  Ins. 
Co.,  122  N.  Y.  545,  25  N.  E.  921 ;  Putnam  v. 
Ins.  Co.,  123  Mass.  324,  25  Am.  Rep.  93; 
Gardner  v.  Ins.  Ca,  163  N.  C.  367,  79  S.  E. 
'806,  48  L.  R.  A  (N.  S.)  714.  In  Vance  on  In- 
surance, 160,  the  author  says: 
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"The  binding  slip  is  merely  a  written  memo- 
randum of  the  most  important  terms  of  a  pre- 
liminary contract  of  insurance,  intended  to  give 
temporary  protection  pending  the  inyestigation 
of  uie  risk  by  the  insurer,  or  until  the  issue 
of  a  formal  policy**— 

— and  this  was  cited  with  approval  in  Gard- 
ner y.  Ins.  Co.,  supra,  as  was  also  Llpman  v. 
Ins.  Co.,  121  N.  y.  454,  24  N.  E.  699,  8  L. 
R.  A.  719,  which  holds  a  binder  to  be  a  valid 
contract  of  insurance.  In  19  Cyc.  595,  the 
custom  of  Issuing  binders  is  referred  to,  and 
their  legal  effect  is  stated  as  follows: 

"It  is  usual,  however,  to  issue  to  the  person 
contracting  for  insurance  some  sort  of  a  receipt 
or  memorandum,  which  is  sometimes  called  a 
binding  alip,  evidencing  the  making  of  the  con- 
t^ct^  althoujeh  not  specifying  its  terms  and 
conditions.  Such  bindmg  slip  or  memorandum 
is  evidence  of  a  present  contract  of  insurance  be- 
tween the  parties,  and  the  Insurance  takes  effect 
and  is  in  fiorce  nrom  the  time  the  binding  re- 
ceipt or  memorandum  is  delivered  to  the  person 
contracting  for  the  insurance." 

Also  Chief  Justloe  Parker  says  in  Hicks 
T.  Ins.  Co.,  162  N.  Y.  284,  56  N.  B.  743,  48 
L:  B.  A.  424: 

^t  is  usual  for  the  company  to  issue  a  policy 
of  insurance  evidencing  the  contract  between  the 
parties;  but  the  pohcy  accomplishes  nothing 
more  than  that.  Wot  when  the  contract  is  en- 
tered into  between  the  agent  and  the  owner, 
whether  the  binder  be  verbal  or  in  writing^  it 
includes  within  it  the  standard  form  of  policy, 
and  the  contract  is  a  completed  one.  •  •  • 
So  that  all  this  plaintiff  had  to  do  in  order  to  re- 
cover in  this  action,  aside  from  showing  a  loss  by 
fire  and  compliance  on  her  part  with  the  con- 
ditions of  the  contract,  was  to  prove  the  making 
of  the  contract  This  was  accomplished  by  prov- 
ing the  conversation  between  her  assignor  and 
the  agent;  for  the  conversation  disclosed  the 
sum  for  which  the  property  was  to  be  insured, 
the  amount  of  premiums,  and  the  period  of  in- 
surance, and  the  statute  provided  for  all  of  the 
other  conditions  of  the  cmtract  ot  insurance." 

[3]  If,  therefore,  a  parol  contract,  or  one 
evidenced  by  a  binder,  would  be  legal  and 
enforceable  in  the  absence  of  statutory  regu- 
lation, does  the  fact  that  a  standard  form  of 
policy  has  been  adopted  render  them  invalid? 
We  think  not  As  we  said  In  Blount  v. 
Fraternal  Ass'n,  163  N.  C.  170,  79  S.  E.  300, 
'The  statute  does  not  purport  to  deal  with 
the  validity  of  the  contract  of  insurance,  but 
with  the  insurance  company,**  and  it  was  never 
intended  to  furnish  the  opportunity  or  temp- 
tation to  a  company  to  change  the  form  of 
the  contract  and  thereby  escape  liability. 
In  Armstrong  v.  Ins.  Ca,  95  Mich.  139,  54 
N.  W.  637,  which  Is  approved  in  Gazzam  v. 
Ins.  Co.,  155  N.  C.  337.  71  S.  B.  437,  Ann. 
Cas.  1912C,  362,  the  court,  having  under  con- 
sideration a  statutory  form  of  policy,  said  of 
the  effect  of  deviating  from  its  termi^: 

"In  construing  this  statute  we  must  consider 
the  purpose  which  the  Legislature  had  in  view. 
It  was  not  to  subserve  any  public  policy.  Con- 
tracts of  insurance,  so  ;far  as  the  public  are  con- 
cerned, stand  upon  no  different  basis  than  other 
contracts.  The  object  was  to  protect  policy 
holders  and  to  provide  a  policy  fair  to  tfie  insur^ 
ed  and  the  insurer,  and  avoid  litigation.  It  was 
undoubtedly  well  known  to  the  Legislature  that 
policy  holders  do  not  usually  examine  and  scru- 
tinize their  policies  with  the  same  care  that  they 


do  other  contracts  whldi  they  make,  involving 
their  ordinary  business  transactions.  The  stat- 
ute imposes  a  penalty  upon  an  insurance  com- 
pany for  issuing  such  a  policy,  but  imposes  none 
upon  the  insured.  In  using  the  word  Void,'  the 
Legislature  certainly  did  not  contemplate  that 
an  insurance  company  might  insert  a  daase  not 
provided  for  in  the  standard  policy,  receive  pre- 
miums year  after  year  upon  it,  and  when  losi 
occurs,  say  to  the  insured,  *Your  policy  Is  vmd, 
because  we  inserted  a  clause  in  it  contrary  to 
the  law  of  Michigan.'  Such  a  result  would  be  a 
reproach  upon  the  Legislature  and  the  law. 
The  law,  so  construed,  instead  of  operating  to 
protect  the  insured,  would  afford  tlie  surest 
means  to  oppress  and  defraud  them,  and  tfans 
defeat  the  very  object  the  Legislature  had  in 
view." 

In  16  A.  &  El  851,  the  author  says: 

'This  preliminary  contract  is  of  the  greatest 
importance,  tor  if  the  applicant  could  not  be 
made  secure  until  all  the  formal  documents  were 
executed  and  delivered,  the  beneficial  effect  of 
the  insurance  system  would  be  greatly  impaired; 
and  a  clause  in  the  state  insurance  law  or  in 
the  charter  of  an  insurance  company,  providing 
that  policies  shall  be  executed  in  a  certain  man- 
ner, does  not  affect  the  power  of  the  insurer  to 
make  these  preliminary  arrangements.  Such  a 
contract  remains  in  force  untU  it  is  superaeded 
b^  the  issuance  of  a  regular  policy,  or  until  the 
nsk  is  rejected  bv  the  insurer,  and  tlielnauxer 
is  liable  for  any  loss  in  the 


Also  in  Floars  v.  Ins.  Co.,  144  N.  G.  235, 
56  S.  E.  915 ;  Vance  on  Insurance,  and  Hicks 
V.  Ins,  Co.,  162  N.  Y.  284.  56  N.  B.  T43,  48  L. 
R.  A.  424,  are  dted  in  support  of  the  pn^ 
osltlon  'that  the  enactment  of  a  statute 
which  establishes  a  standard  form  for  a  pol- 
icy, the  statute  being  only  affirmative  in  its 
terms,  will  not  invalidate  an  oral  contract" 
and,  further,  that  "the  law  will  read  into 
the  contract  the  standard  policy  as  fixed  by 
the  statute." 

[4]  2.  We  are  also  of  opinion  tliat  tliere  is 
evidence  of  a  parol  contract  to  insure  and  of 
a  delivery  of  the  binder.  Mr.  B.  H.  Howard, 
one  of  the  agents  of  the  defendant,  says  with 
reference  to  the  parol  contract,  "^  agreed  to 
Insure  that  t<^bacco  for  them,"  and  witti  ref- 
erence to  the  binders,  "l%at  agreement  was 
effective  when  the  binders  were  isaned."*  S. 
W.  Chamberlain,  Who  was  a  bookkeeper  of 
the  i^Iaintiffs  and  had  charge  of  takini^  oat 
insurance  for  them,  testified: 

**l  saw  Mr.  Howard  and  asked  him  about  $3,- 
000  insurance.  I  told  him  that  I  wanted  it  on 
leaf  tobacco  in  the  Banner  Warehouae;  it  was 
then  known  as  the  Banner  Warehouse^  Lea  A 
Adcock  Stock  of  Tobacco.  He  agreed  to  issue 
the  insurance  for  me.  He  gave  me  a  binder  at 
that  time.  On  January  9th  I  applied  to  Mr. 
Howard  and  told  him  I  wanted  $2,500  additional 
insurance  on  leaf  tobacco  or  tobacco  of  Lea  & 
Adcock  in  the  Banner  Warehouse.  He  said  all 
right  and  gave  me  the  binder.** 

If  this  evidence  is  believed,  tiiere  was  an 
oral  agreement  to  insure  and  a  d^veiy  of 
the  binder  to  Mr.  Chamberlain,  the  book- 
keeper and  agent  of  the  plaintiffs.  TMs 
seems  to  be  recognized  in  the  brief  ci  appel- 
lant in  which,  referring' to  the  last  binder, 
it  is  said,  "This  slip,  like  the  other,  was  de> 
livered  to  the  witness,  Chamberlain  who 
tained  possession  of  the  same.** 
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[81  3.  Ilih  eTtde&<»  u  to  the  aotboiity  of 
Howard  ft  Aiken,  agents  of  the  defendant, 
to  tane  the  policies  of  insarance  la  ample. 
It  was  in  evidenee  that  it  was  the  custom 
of  the  defendant  to  send  its  pottcies  of  in- 
sarance in  blank  to  the  agents,  and  that 
th^y  were  filled  np  and  signed  by  them ;  that 
these  polices  were  ready  for  delivery  with- 
out being  sent  back  to  the  principal  offloe, 
and  that  about  100  pottdes  had  been  issued 
by  these  agents  in  that  way  whidi  were  ac- 
cepted by  the  defendant,  and  that  about  60 
of  them  were  In  tiie  hands  of  the  agent  at  the 
time  of  the  trial.  The  wttnees,  Howard,  one 
of  the  agents,  testified: 

"I  see  the  blank  forms  of  poUdes  now  shown 
me,  purporthig  to  be  the  Atlantic  Fire  Insor- 
anoe  Company  of  Raleigh,  N.  C,  in  the  xunxkX 
form,  sinied  by  6.  H.  Dortcb,  secretary,  and 
Charles  E.  Johnson,  president,  comitersigiied  by 
blank ;  thoise  policies  were  sent  to  us  from— 
those  blanks  I  mean,  were  sent  as  from  the 
Baleigh  office.  I  haa  those  la  my  posBession, 
and  had  them  in  my  possession  at  the  time  I 

gave  those  binders.  There  are  50  of  them  here^ 
0  in  a  batch,  these  ran  from  51  to  75.  When 
we  gare  a  binder,  and  followed  it  bv  issuing  a 
policy,  we  delivered  some  of  the  policies ;  a  good 
many  of  them  told  ns  to  keep  them  in  tne  bank. 
I  deuyered  the  policy  to  the  Insured;  did  not 
haye  to  send  it  to  Baleigh.  It'  was  already  sign- 
ed  by  the  president  and  the  secretary  and  was 
conntersiflied  by  Howard  &  Aiken,  gi?ing  it  ef- 
fect, and  I  at  once  tamed  it  loose.  As  to  wheth- 
er that  was  the  usual  and  customary  way  In 
the  coarse  of  business  of  Howard  &  Aiken, 
agents  of  the  Atlantic  Fire  Insurance  Company, 
will  say  that's  the  only  way,  the  only  way  we 
did  it.  They  sent  us  the  policy  signed  by  the 
president  and  the  secretary  before  getting  any 
application,  and  all  we  did  was  to  countersian 
it.  After  we  countersigned  one  of  those  poli- 
cies, we  reported  to  the  company  that  we  had 
issued  a  policy.  I  do  not  know  exactly  how 
many  policies  for  the  Atlantic  Fire  Insurance 
Company  we  issued  as  agents  for  that  company 
during  the  life  of  our  agency,  100  or  more,  106 
I  think.  The  premiums  we  remitted  during  the 
fire  months  amounted  to  little  oyer  $1,000.  That 
was  all  the  net  premium  to  them.-' 

It  is  well  settled  that  such  drctimstances 
are  evidence  of  authority  in  the  agent  to  is- 
sue the  policy,  and  that  the  company  is  af- 
fected with  notice  of  the  making  of  the  con- 
tract Grabbs  v.  Insurance  Co.,  125  N.  C. 
397,  S4  &  B.  508. 

[81  The  plan  adopted  for  the  payment  of 
premiums  by  charging  them  against  the  plain- 
tifT  in  his  account  with  the  bank,  of  which 
the  agent  of  the  plaintiff  was  cashier,  and 
then  having  them  remitted  to  the  defendant 
by  its  agent,  does  not  come  under  the  con- 
demnation of  Folb  v.  Ins.  Co.,  133  N.  C.  180, 
45  8.  E.  547,  which  holds  that  the  insured 
cannot  pay  his  premiums  by  satisfying  a  pri- 
vate debt  due  him  by  the  agent  of  the  com- 
pany. 

Upon  a  review  of  the  whole  record  we  find 
no  error. 

No  error. 

BROWN,  X,  took  no  part  In  the  dedsloa 
of  the  court 


a68  N.  C.  499) 

CLIFTON  V.  MUTUAIi  LIFE  INS.  CO.  OF 
NEW  YORK.     (No.  220.) 

(Supreme  Court  of  North  Carolina.    March  81, 

1915.) 

1.  Insubancs  ^s»860— Forwztubs  of  Poliot 

— NONPATHBNT  07  PBBMITJMS. 

The  payment  of  premiums,  as  prescribed  in 
the  policy,  is  necessary  to  keep  it  in  force. 
Even  acceptance  of  a  partial  payment  will  not 
keep  the  policy  alive  for  audi  proportional  part 
of  the  year  as  the  amount  paid  is  to  the  whole 
amount  due. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  918.  916-922.  924;  Dec  Dig.  <d=» 
860.] 

2w  iNBimAivon  ^sa»892— FoBnEZTOBB  or  Pouor 

— Nonpayment  or  Pbeioxtms— Waivbb. 
llie  unconditional  and  unqualified  accept- 
ance of  a  past-due  premium  on  a  life  insurance 
policy  is  a  waiver  of  the  implied  condition  that 
nonpayment  of  premiums  will  cause  the  policy 
to  lapse. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  pig.  U  1041-1066.  105&-1070:  Dec.  Dig. 


8.  INSUBANOB  ^s»66^FoBixinmx  or  Pouot 
— Waivisi— QuBsnoN  or  Law. 

In  an  action  on  an  insurance  policy,  where 
the  facts  are  undisputed  upon  which  plaintiff 
bases  a  claim  that  the  defendant  waived  the 
forfeiture  of  the  policy  for  nonpayment  of  pre- 
miums, the  question  is  one  of  law  for  the  deci- 
sion of  the  court. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  1556.  1782-1770;  Dec.  Dig.  «=> 
66S.] 

4.  iNsuaANOE  ^=9892— FoBFBinTBX  or  Poliot 
— Waives. 

In  an  action  to  recover  on  an  insurance 
policy,  alleged  by  the  defendant  to  have  been 
forfeited  by  nonpayment  of  premiums,  where 
plaintiff's  intestate  had  received  premium  no- 
tices while  ill.  but  had  not  paid  the  money,  and 
where  his  father,  as  he  grew  sicker,  requested 
his  cousin  to  send  the  premium  to  the  compa- 
ny, which  was  done,  the  company  advising? 
plaintiff's  intestate  that  it  could  not  accept  the 
money  in  payment  of  the  premium  until  he  fur- 
nished a  certificate  of  good  health,  which  let- 
ter went  unanswered,  the  cousin  advancing  the 
money  for  a  second  premium,  for  which  defend- 
ant company  gave  no  receipt,  but  retained  both 
sums  tmtil  requested  to  return  them  after  the 
defendant's  death,  which  it  did,  there  was  no 
waiver  of  the  forfeiture  of  the  policy  for  non- 
payment of  premiums  by  unqnalified  acceptance 
of  past-due  premiums. 

[Ed«  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  tt  1041-1056,  1058-1070;   Dec.  Dig. 

5.  EviPENCB  ^s»185— Lbttebs— Cabbon  Cop- 
IBS— Admissibilitt. 

In  an  action  on  an  insurance  policy,  where 
the  defendant  gave  plaintiff  due  notice  to  pro- 
duce certain  letters  admissible  in  evidence, 
which  the  plaintiff  failed  to  do,  the  introduc- 
tion in  evidence  of  carbon  copies,  proved  by  the 
person  who  wrote  the  letters,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Evidance, 
Cent  Dig.  H  642-660;   Dec.  Dig.  «s»185wl 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty; Daniels,  Judge. 

Action  by  W.  D.  Clifton,  as  administrator, 
against  the  Mutual  Life  Insurance  Company 
of  New  Tor]]:.  Judgment  for  defendant,  and 
plaintiff  appeals.    No  error. 


^ssFor  othar  caMS 
84  S.E.-^2 
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This  Is  a  dvll  action  to  recover  on  a  pol- 1 
icy  of  Insurance  Issued  on  the  life  of  the 
plaintiff's  Intestate  by  the  defendant  The 
following  Issues  were  submitted  to  the  Jury 
without  objection: 

(1)  Did  defendant  waive  the  forfeiture  of 
the  policy  of  insurance  sued  on?    Answer:   No. 

(2)  If  80;  what  amount  is  due  the  plaintiff 
on  said  policy?    Answer. 

The  court  charged  the  Jury»  if  they  found 
the  facts  to  be  as  testified  to  by  all  the  wit- 
nesses, to  answer  the  iirst  issue,  "No."  The 
plaintiffs  appealed. 

Langston,  Allen  &  Taylor,  of  Goldsboro,. 
Gavin  &  Wallace,  of  Kenansville,  and  J.  F. 
Thomson,  of  Goldsboro,  for  appellant  J.  O. 
Oarr,  of  Wilmington,  and  Jas.  H.  Pou,  of 
Raleigh,  for  appellee. 

BROWN,  J.  [1]  It  is  elemental  law  that 
the  payment  of  the  premium  is  requisite  to 
keep  the  policy  of  insurance  in  force.  If  the 
premium  is  not  paid  in  the  manner  prescrib- 
ed in  the  policy,  the  policy  is  forfeited*  Par- 
tial pasrment,  even  when  accepted  as  a  par- 
tial payment,  will  not  keep  the  policy  alive 
even  for  such  fractional  part  of  the  year  as 
the  part  payment  bears  to  the  whole  pay- 
ment. American  &  English  Encyclopedia, 
vol.  19,  p.  48. 

[2,3]  The  insurer  may  waive  such  condi- 
tions, and  the  unqualified,  unconditional  re- 
ceipt of  a  past-due  premium  is  a  waiver. 
Where  the  facts  upon  which  a  waiver  is 
based  are  undisputed,  a  question  of  law  is 
presented  for  the  decisi<»i  of  the  court 
Where  the  facts  are  in  dispute  and  admit  of 
different  inferences,  the  matter  of  waiver 
should  be  submitted  to  the  Jury  with  proper 
instructions. 

[4]  All  the  evidence  in  this  case  tends  to 
prove  these  facts:  The  insured  took  out  a 
policy  of  insurance  for  the  sum  of  |2,000  on 
his  life,  and  paid  the  first  premium.  He  neg- 
lected to  pay  the  second  premium,  and  under- 
took, ten  days  after  it  became  due,  to  ar- 
range for  the  premium  to  be  distributed 
quarterly,  which  was  agreed  to  by  the  de- 
fendant At  this  time  the  insured  was  in 
South  Carolina.  Nothing  was  then  said 
about  sickness.  Shortly  after  his  request  for 
a  quarterly  distribution  of  the  premium,  in- 
sured went  home  sick,  and  grew  steadily 
worse,  and  although  he  had  received  two 
premium  notices,  one  30  days  before  the  pre- 
mium fell  due,  and  the  second  a  day  or  two 
after  it  fell  due,  calling  his  attention  to  the 
necessity  of  pajring  the  premium,  neglected 
to^send  the  money.  After  he  grew  desper- 
ately sick,  his  father,  or  some  one,  found  the 
premium  notice  and  saw  that  the  time  had 
passed,  and  asked  his  cousin,  L.  D.  Dail,  to 
send  the  premium  to  the  company.  Dail  sent 
a  money  order  and  inclosed  with  it  the  pre- 
mium notice,  without  any  letter  of  explana- 
tion. Defendant  received  this  notice  and 
money  order,  and  immediately  advised  the 


insured  that  it  could  not  accept  tbe  money 
as  payment  of  the  premium  until  be  furnish- 
ed a  certificate  of  good  health,  blank  for 
which  defendant  sent  insured,  as  the  tims 
for  the  payment  of  the  premium  (indudiiig 
the  days  of  grace)  had  expired.  Insured  con- 
tinued to  grow  worse,  and  never  furnished  a 
health  certificate.  Defendant  held  the  num- 
ey  so  deposited  in  suspense,  and  gave  no  re- 
ceipt for  the  second  premium.  The  money 
for  the  second  premium  was  advanced  by 
Dail,  not  at  the  request  of  Paul  H.  Konie- 
gay,  but  at  the  request  of  Peter  H.  Kome- 
gay,  his  father.  After  the  death  of  Paul  H. 
Komegay,  Peter  H.  Komegay  wrote  to  the 
defendant  and  requested  a  return  of  the 
money.  It  was  offered  to  him,  flz8t,  in  a 
check,  which  could  not,  under  the  drcum- 
stances,  be  cashed;  and  afterwards,  on  the 
1st  of  August,  it  was  paid  over  to  him  by 
Mr.  Barker,  defendant's  district  manager, 
who  took  a  receipt  for  the  same;  and  short- 
ly thereafter  Mr.  Peter  H.  Komegay  r^mid 
Mr.  DalL 

We  agree  with  his  honor  that  there  is  no 
evidence  of  a  waiver  of  the  conditions  of  the 
policy.  The  defendant  had  a  right  to  re- 
ceive the  premium  and  hold  It,  awaiting  the 
return  of  the  health  certificate.  That  not 
being  forthcoming,  the  defendant  properly 
returned  the  premium  after  the  death  of  the 
insured.  Rec^ving  the  premium  under  sodi 
circumstances  is  no  evidence  of  a  waiver. 
Melvin  V.  Piedmont  Ins.  Co.,  150  N.  G.  396, 
64  a  E.  180,  134  Am.  St  Rep.  943;  Sexton 
V.  Insurance  Ck>.,  167  N.  0.  142,  72  S.  B.  863; 
Wilkle  V.  Natural  CJouncU.  161  N.  O.  627,  66 
S.  E.  679;  Page  v.  Junior  Order*  153  N.  0. 
404,  69  S.  B.  414. 

In  Hay  v.  Insurance  Co.,  143  N.  C.  257,  55 

S.  E  623,  the  Chief  Justice  very  pertinently 

says: 

"It  is  always  sad  when  one  who  has  made 
payments  on  his  policy  deprives  his  family  of 
expected  protection  by  failure  to  pay  at  a  criti- 
cal time.  But  insurance  is  a  business  proposi- 
tion, and  no  company  could  survive  if  the  in- 
sured could  default  while  in  good  health,  but  re- 
tain a  right  to  pay  up  when  impaired  health 
gives  warning.  It  is  a  warning  of  which  the 
company  also  has  the  right  to  take  notice  when 
asked  to  waive  a  forfeiture.  It  is  the  insured*! 
own  fault  when  he  does  not  make  a  payment  ss 
he  contracted." 

The  doctrine  laid  down  In  the  text-books 
and  by  the  decisions  of  other  states  is  in  line 
with  the  decisions  of  this  State,  as  are  also 
the  decisions  of  the  Supreme  Court  of  the 
United  States.  Klein  v.  Insurance  Co.,  1(M 
U.  S.  88,  26  L.  Ed.  662;  Insurance  Co.  v. 
Statham,  93  U.  S.  24,  23  L.  Ed.  789. 

[6]  The  plaintiff  excepted  to  the  introduc- 
tion of  carbon  c(H>ies  of  certain  letter&  The 
defendant  had  given  plaintiff  due  notice  to 
produce  the  originals.  The  letters  were 
written  to  the  Insured  by  the  defendants 
agent  Mcintosh.  The  plaintiff  had  failed  to 
produce  the  originals ;  consequently  the  car- 
bon copies,  which  were  duly  proven  by  the 
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person  who  wrote  tbe  letters,  were  compe- 
tent.    We  have  examined  the  other  excep- 
tions In  the  record,  and  think  they  are  with- 
out merit. 
No  error. 

(100  S.  0.  166) 

STATB  ex  rel.  LINDSBT  y.  TOLLISON. 

(No.  9028.) 

(Supreme  Oourt  of  South  CSarolina.    March  9, 

1915.) 

1.  States  ^=»39  —  Legislatxjbb  —  JottknaIt— 
corkection. 

The  minutes  of  the  proceedings  of  Febm* 
ary  24th  in  the  bound  Tolume  of  the  Senate 
Journal  showed  the  appointment  of.  plaintiff 
and  two  others  as  members  of  the  board  of 
registration  of  A.  county,  as  well  as  yarious 
other  appointments.  The  daily  Journal  of  that 
date,  as  published  and  laid  on  the  members' 
desks,  contained  nothing  relatire  to  the  con- 
firmation of  any  appointments.  In  the  bound 
Tolume  in  the  minutes  of  February  2Sth  appear- 
ed a  resolution  reciting  that  certain  recom- 
mendations for  the  appointment  of  officers  to 
be  made  by  the  Governor  and  confirmed  by*  the 
Senate  had  not  been  sent  to  the  Senate  for  con- 
iSrmation,  and  therefore  reouesting  the  goyemor 
before  adjournment  to  send  appointments  to  the 
office  of  supervisor  of  registration  for  certain 
counties,  including  A.  coun^.  The  minutes 
for  February  29th  showed  the  adoption  of  a 
resolution  advising  and  consenting  to  the  ap- 
pointment of  defendant  aa  supervisor  of  reg- 
istration for  A.  county.  Held,  that  the  Sen- 
ate had  the  right  and  power,  while  in  session, 
to  correct  its  own  journal,  and  by  the  resolu- 
tions of  February  28th  and  29th  it,  in  effect, 
declared  that  the  record  of  the  24th  was  a  mis- 
take, and  corrected  such  mistake;  and  hence 
the  journal,  without  resort  to  extraneous  evi- 
dence, showed  that  plaintiff's  appointment  was 
not  confirmed. 

[Ed.  Note.— For  other  cases,  see  States,  l>ec. 
Dig.  ^=:989.] 

2.  States  ^=989  —  LtBaiSLATUBx  —  Joubnait* 

CONSTBXTCnON  AS  A  WhOLX. 

In  determining  from  its  journal  what  was 
or  was  not  done  by  the  Senate,  the  journal 
must  be  considered  as  a  whole,  as  any  other 
record  would  be. 

[Ed.  Note.— For  other  cases,  see  States,  Dea 
Dig.  «s»89.] 

Appeal  from  (Common  Pleas  Circuit  Court 
of  Anderson  (bounty ;  John  S.  Wilson,  Judge. 

Action  in  the  nature  of  quo  warranto  by 
the  State,  on  relation  of  P.  N.  Lindsey, 
against  E.  T.  Tollison.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

See,  also,  80  S.  B.  1118. 

The  decree  below  was  as  follows: 

This  is  an  action  to  decide  the  title  to  the  of- 
fice of  supervisor  of  registration  for  Anderson 
county.  The  plaintiff  claims  to  have  been  ap- 
pointed by  the  Governor  and  confirmed  by  the 
Senate  the  24th  of  February,  1912;  that  he 
'was  duly  commissioned  by  the  Governor;  that 
defendant  is  in  possession  of  the  office  and 
refuses  to  surrender  the  same.  The  defendant 
denies  that  the  plaintiff  was  ever  confirmed  by 
the  Senate,  and  alleges  that  he  is  holding  over 
under  appointment  by  Governor  Ansel  in  1910 
until  his  successor  is  duly  appointed,  confirmed, 
and  qualified.  The  whole  question  turns  upon 
this:  Oan  the  entry  in  Senate  Journal  for  1912, 
page  951,  purporting  to  show  that  P.  N.  Lind- 


sey was  confirmed  as  anpervlsor  of  registration 
for  Anderson  county  on  that  day,  be  attacked, 
and  it  be  shown  by  extraneous  evidence  that 
this  record  is  incorrect?  It  might  not  be  com- 
petent to  impeach  this  record  but  for  the  fact 
that  at  pages  986,  990,  and  991  of  the  same 
journal  it  appears  that  the  Senate  took  action 
which  plain&  indicates  Uiat  they  had  not  con- 
firmed P.  N.  Lindsey  as  supervisor  of  regis- 
tration for  Anderson  county  February  24,  1912. 
In  the  face  of  these  contradictory  entries  in 
the  joumkl,  it  is  necessary  to  resort  to  outside 
evidence  to  settle  the  question.  I  think  such 
evidence  is  admissible,  and  it  is  abundantly 
proved  to  my  satisfaction  that  P.  N.  Lindsey 
was  never  confirmed  by  and  with  the  advice 
and  consent  of  the  Senate,  as  supervisor  of 
registration  for  Anderson  comity.  Therefore 
it  is  ordered,  adjudged  and  decreed  that  B.  T. 
Tollison  is  the  lawful  supervisor  of  ref^tratlon 
for  Anderson  county,  holding  until  his  succes- 
sor is  duly  appointedf  confirmed,  and  qualified. 
It  is  further  ordered  that  the  complaint  be  dis- 
missed, and  that  the  plaintiff  pay  the  costs. 

Knrtz  P.  Smith,  of  Anderson,  for  appellant 
Bonham,  Watkins  &  Allen,  of  Anderson,  f6r 
respondent 

HTDRIGK,  J.  Section  202  of  the  (Tivil 
Gode  of  1912  provides  that  a  board  of  reg- 
istration, composed  of  three  members,  shall 
be  appointed  In  each  county  by  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of 
the  Senate,  and  that: 

''Their  term  of  office  shall  be  for  two  years 
from  the  date  of  their  appointment,  and  they 
shall  continue  in  office  until  their  successors 
shall  have  been  appointed  and  shall  qualify." 

In  January,  1910,  the  defendant,  Tollison^ 
was  appointed  a  member  of  the  board  for 
Anderson  county,  his  appointment  was  con- 
firmed by  the  Senate,  and  he  was  duly  com- 
missioned. 

Plaintiff  alleges  that  In  February,  1912,  he 
was  appointed  to  sncceed  Tollison;  that  his 
appointment  was  confirmed  by  the  Senate  on 
February  24th;  and  that  he  was  duly  com- 
missioned on  February  26th,  and  is  entitled 
to  the  ofilce,  which  defendant  unlawfully 
withholds  from  him. 

Defendant  denies  that  plaintiff's  appoint- 
ment was  confirmed  by  the  Senate,  and  al- 
leges that  the  statement  which  appears  in 
the  bound  volume  of  the  Senate  Journal  for 
1912,  purporting  to  be  a  part  of  the  record 
of  the  proceedings  of  the  Senate  of  date  Feb- 
ruary 24th,  and  showii^  confirmation  of  his 
appointment,  is  false,  and  does  not  represent 
the  action  of  the  Senate,  and  that  it  was  In- 
serted there  by  mistake  or  fraud,  without 
the  knowledge  or  consent  of  the  Senate. 

[1  ]  The  evidence,  which  was  all  taken  sub- 
ject to  objection,  was  as  follows:  A  bound 
volume  of  the  Senate  Journal  for  1912,  in 
which  it  appears,  at  page  951,  as  a  part  of 
the  minutes  of  the  proceedings  of  February 
24th,  that  the  appointment  of  plaintiff  and 
the  two  other  members  of  the  board  was  con- 
firmed. It  also  appears,  on  pages  952  and 
953,  that  at  the  same  time  27  other  appoint* 
ments  to  different  offices  in  11  other  coun- 
ties were  confirmed.     A  copy  of  the  daily 
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journal  of  the  Senate  of  date* February  24th, 
which  was  published  and  laid  on  the  desks  of 
the  members  the  next  day,  was  also  in  evl- 
d^ioe,  and  nothing  appeared  therein  relative 
to  the  confirmation  of  any  appointments,  as 
it  does  in  the  bound  volume.  At  page  d86 
of  the  bound  volume  it  appears  that  the  Sen- 
ate adopted  the  following  resolution,  on  Feb* 
ruary  28th: 

"Whereas,  it  has  been  called  to  the  attention 
of  the  Senate  ttk&t  certain  recommendations 
for  the  appointment  of  officers  to  be  made  by 
the  Governor,  to  be  confirmed  by  the  Senate, 
hawe  not  yet  been  went  to  the  Senate  for  con- 
firmation: Therefore,  be  it  resolved  by  the 
Senate  that  the  Governor  be  reauested  to  send 
to  the  Senate  as  early  as  possible  before  it  ad- 
jooms  sine  die  tomorrow,  February  29th,  ap- 
pointments to  the  office  of  supervisor  of  reg- 
istration for  the  counties  of  Newberry,  Lexing- 
ton, Cherokee,  Beaufort,  and  Andereonk 
<Italics.  added.) 

At  page  990  of  the  same  volume  it  appears 
that  the  following  resolution  was  unanimous- 
ly adopted  by  a  **yea"  and  "nay"  vote: 

"That  the  Senate,  being  in  session,  hereby 
advises  for  appointment  as  supervisors  of  reg- 
istration for:  [Here  follows  a  list  of  counties, 
with  the  names  for  each,  and  among  them  is] 
Anderson— E.  T.  Tollison." 

The  lesolntioii  concludes: 

"And  the  Senate  consents  to  the  same  as  su- 
pervisors of  registration,  *  *  •  and  requests 
that  the  Governor  appoint  the  same,**  etc. 

The  Senate  Joomal  for  1914  was  also  in 

evidence,  and  at  page  180  it  appears  that  the 

following  resolution  was  adopted: 

"Whereas,  an  error  appears  in  bound  Sen- 
ate Journal  of  1912  on  24th  February,  page 
'951.  showing  that  P.  N.  liindsey  was  confirmed 
as  supervisor  of  registration  for  Anderson  conn- 
ty,  in  the  absence  of  the  Senator  of  Anderson 
county,  he  being  absent  from  14th  to  28th  Feb- 
ruary, sick  at  his  home  in  Anderson  county: 
Therefore,  be  it  resolved  by  the  Senate,  in  ex- 
ecutive session,  that  said  error  is  hereby  cor- 
rected by  Btrilnag  from  the  list  of  appointments 
for  Anderson  coanty  on  24th  February,  1912, 
the  name  of  P.  N.  Llndsey  as  supervisor  of  reg- 
istration, and  that  this  resolution  be  printed 
in  to-day's  joumaL" 

Bight  members  of  the  Senate  of  1912  and 
the  derk  of  that  body  were  examined.  They 
agree  that  it  is  an  invariable  custom  of  the 
Senate  to  pass  over,  or  take  no  action  upon, 
appointments  to  ofi9ce  in  a  county  in  the  ab- 
sence of  the  Senator  from  that  county,  and 
that  the  Senator  from  Anderson  was  absent, 
on  account  of  sickness,  for  some  time  during 
the  latter  part  of  February,  and  returned  to 
the  Senate  only  a  few  days  before  it  adjourn- 
ed sine  die  on  February  29th.  None  of  them 
believed  that  any  action  was  taken  by  the 
Senate  as  to  the  appointments  for  Anderson 
county  during  the  absence  of  the  Senator 
from  that  county,  and  some  of  them  distinct- 
ly remembered  that,  on  consideration  of  the 
appointments  for  that  county,  after  his  re- 
turn to  the  Senate,  on  his  motion,  some  of 
them  were  confirmed,  and  one  was  not  con- 
firmed. More  specifically,  the  Senator  from 
Anderson,  Hon.  G.  W.  Sullivan,  testified,  in 
substance,  that  in  January,  1912,  the  Ander^ 
son  delegatioii  unanimously  recommended  in 


writing  to  the  Ooremor  f6r  reappointmoit 
the  old  members  of  the  board  of  registration, 
to  wit,  W.  L.  Anderson,  Wood  Fant,  and  E. 
T.  Tollison;  that  he  was  absent  from  the 
Senate  from  February  14th  untU  F^ruaiy 
28th  (the  loumal  shows  that  indefinite  leave 
of  absence  was  granted  htm  on  F^ruaiy 
15th) ;  that  on  February  28th,  at  his  request, 
the  Senate  considered  the  appointments  to 
the  board  of  registration  for  Anderson  coun- 
ty, the  appointees  being  W.  L.  Anderson, 
Wood  Fant,  and  P.  N.  Llndsey,  and,  on  his 
motion,  the  appointment  of  Anderson  and 
Fant  was  confirmed,  and  that  of  lindsey  was 
not  confirmed. 

Mr.  M.  M.  Mann,  the  derk  of  the  Senate, 
testified,  in  substance,  that  after  Senator  Sul- 
livan's return  to  the  Senate,  he  aafced  for 
consideration  of  the  appointments  for  Ander- 
son county ;  that  he  (the  clerk)  took,  them  out 
of  a  drawer  in  his  desk  and  read  them  out; 
that  some  were  confirmed,  and  one  was  not 
confirmed;  that  if  these  appointments  had 
been  previously  passed  upon,  they  woold  not 
have  been  in  his  desk,  but  would  have  been 
sent  with  the  others  to  the  printer ;  that  mis- 
takes frequently  occur  in  the  journal,  in  dif- 
ferent ways  which  he  explained ;  that  some 
are  detected  and  corrected,  and  others  are 
never  detected;  that  he  was  satisfied  the 
statement  in  the  bound  volume,  at  pace  951, 
showing  confirmation  of  Lindsey's  appoint- 
ment, was  a  mistake ;  that  the  appointments 
for  Anderson  county  were  passed  over  and 
not  considered  on  February  24th,  on  account 
of  the  absence  of  the  Senator. 

The  circuit  court  found  and  condnded  as 
follows: 

"The  whole  Question  turns  upon  this:  Can 
the  entry  In  Senate  Journal  for  1912,  page 
951,  purporting  to  show  that  P.  K.  Lindsej 
was  confirmed  as  supervisor  of  registration  for 
Anderson  county  on  that  day,  be  attacked,  and 
it  be  shown  by  extraneous  evidence  that  this 
record  is  incorrect?  It  might  not  be  compe- 
tent to  impeach  this  record  but  for  the  fact 
that  at  pages  980,  990,  and  991,  of  the  same 
journal  ft  appears  that  the  Senate  took  actioa 
which  plainly  indicates  that  they  had  not  con- 
firmed P.  N.  Idndsey  as  supervisor  of  registra- 
tion for  Anderson  county  February  24,  1912. 
In  tlie  face  of  these  contradictory  entries  in 
the  journal  it  is  necessary  to  resort  to  out- 
side evidence  to  settle  the  question.  I  think 
such  evidence  is  admissible,  and  it  is  abundant- 
ly proved  to  my  satisfaction  that  P.  N.  Lind- 
sey  was  never  confirmed  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  as  supervisor 
of  registration  for  Anderson  county.** 

The  court  below  went  further  than  waa 
necessary  to  the  decision  of  this  case  In  hold- 
ing that  the  contradictory  entries  in  the  Sen- 
ate Journal  for  1912  made  it  necessary  to  re- 
sort to  other  evidttice  to  decide  tiie  gnestion 
before  it 

In  several  cases  this  court  has  considered 
the  admissibility  in  evidence  of  the  Jonmals 
of  the  Senate  and  House  of  R^resentatlTes, 
which  are  kept  and  published  in  porsnanoe 
of  the  requirements  of  the  Oonstitntlon  and 
statutes.  In  State  ▼.  Piatt,  2  &  CL  IBD,  19 
Am.  Rep.  047»  which  was  followed  in  State  r. 
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Hagood,  18  8.  G.  46,  it  wa»  held  tliat  tbe  court 

might  go  behind  an  act  which  had  been  duly 

enrolled  and  ratified  by  the  two  houses  in 

Joint  assembly,  signed  by  the  President  oX  the 

Senate  and  the  Speaker  of  the  House,  and 

approved  by  the  Qovemor,  and  deposited 

with  the  Secretary  of  State,  and  consult  the 

journals  to  determine  whether  the  terms  of 

the  act  so  ratified  snd  approved  were  aub* 

stantially  different  from  those  of  the  bill 

which  had  met  the  approval  of  the  two 

houses,  and,  finding  a  substantial  difference 

in  each  case,  the  acts  were  declared  invalid 

as  to  the  difference.    In  State  v.  Chester,  89 

8.  G.  807,  17  S.  B.  752,  these  cases  were  ovei^ 

ruled,  and  it  was  held»  quoting  the  syllabus: 

"Where  an  original  bill  and  an  act  duly 
ratified  and  approved  show  on  their  face  that 
the  bill  originated  in  the  House  of  Representa- 
tives, received  three  readings  in  both  houses, 
and  the  act  was  duly  signed  by  the  President 
of  the  Senate  and  the  Speaker  of  the  Hoase  of 
Representatives,  and  approved  and  signed  by 
the  Govenior,  and  deposited  with  the  Secretary 
of  State,  the  court  cannot  look  to  the  journals 
of  the  two  houses  to  show  that  tbe  bill  did  not 
originate  in  the  lower  house,  did  not  receive 
three  readings  in  both  houses  and  was  not 
duly  ratified,  the  true  rule  being  that  such  an 
act  is  sufficient  evidence  that  it  passed  the  Gen- 
eral  Assembly,  and  it  is  not  competent  to  im- 
peabh  such  an  act  by  the  journals  of  the  hous- 
es, or  any  other  evidence  other  than  evidence 
of  such  prerequisites  as  the  organisation  of  the 
houses,  the  presence  of  a  quorum,  and  the  re<>> 
ord  ot  votes  upon  the  journals  when  so  re- 
quired by  the  Constitution." 

'  In  State  V.  SmalLs,  11  8.  C.  286,  it  was  held 
that  the  journal  of  the  Senate  was  compe- 
tent and  the  best  evidence  to  prove  what 
matters  were  pending  therein  at  a  particular 
time. 

In  the  Bond  Debt  Oases,  12  S.  0.  203,  289, 
it  was  held  that  the  court  would  look  to  the 
Journals  to  ascertain  whether  the  prerequi- 
sites prescribed  by  the  Gonstitution  for  the 
valid  enactment  of  statutes  of  a  certain 
character,  such  as  those  increasing  the  pub- 
lic debt,  had  been  complied  with,  and  that, 
where  the  Gonstitution  provided  that  no  law. 
creating  a  public  debt  shall  take  effect  until 
it  shall  have  been  passed  by  the  vote  of  two- 
thirds  of  the  members  of  each  branch  of  the 
General  Assembly,  to  be  recorded  by  yeas 
and  nays  on  the  Journals  of  each  house  re- 
spectively, no  BVich  law  would  be  valid,  un- 
less a  record  of  a  two-thirds  vote  by  yeas 
and  nays  affirmatively  appeared  upon  the 
journals  of  both  houses. 

In  State  V.  Aiken,  42  S.  G.  224«  20  S.  B. 
221,  26  L.  R.  A.  846,  nothing  was  decided 
touching  the  journals  as  evidence.  The  court 
merely  referred  to  the  Piatt  and  Hagood 
Cases  as  having  been  overruled  by  the  Ghes- 
ter  Gase  in  discussing  the  doctrine  of  stare 
decisis. 

The  weight  of  authority  in  other  states  is 
that  the  journals  of  the  Legislature  must  be 
received  as  importing  absolute  verity,  and 
cannot  be  impeached,  even  for  mistake  or 
fraud,  but,  as  will  be  seen  from  the  cases 
above  dted,  this  oonrt  has  never  decided 


whether,  ander  all  drcumstancea,  they  must 
he  so  received,  and,  as  the  decision  of  that 
question  is  one  of  grave  importance,  and  as 
it  is  unnecessary  to  the  decision  of  this  case, 
no  opinion  thereon  should  be  expressed.  Nor 
is  it  necessary  to  decide  whether  the  Senate 
of  1014  could  correct  the  journal  of  the  Sen- 
ate of  1012. 

[2]  There  can  be  no  doubt,  however,  that 
the  Senate  of  1012  had  the  right  and  power, 
while  in  session,  to  correct  ita  own  journal, 
and  that,  in  determining  what  was  or  was 
not  done  by  the  Senate,  the  journal  must  be 
considered  as  a  whole,  as  any  other  record 
would  bdi  Turley  v.  Logan  Gounty,  17  m. 
151;  McGuUoch  v.  State,  U  Ind.  424;  State 
V.  MoflStt,  5  Ohio,  368;  People  t«  Bureh,  84 
Mich.  413,  47  N.  W.  766;  Detroit  v.  Bentz, 
01  MidL  78,  61  N.  W.  787,  16  L.  B.  A.  60. 

This  being  so,  let  us  consider  alone  the 
evidence  afforded  by  the  bound  volume  of 
the  journal  of  1012.  When  that  is  done,  the 
resolutions  of  February  28th  and  20th,  above 
quoted,  show  clearly  that  the  record  of  the 
24th,  showing  conflrmatton  of  Llndsey's  ap- 
pointment, was  a  mistake.  The  resolutton 
of  the  28th  says,  in  plain  and  unmistakable 
language,  that  at  that  date  the  appolntmenta 
to  the  office  of  supervisors  of  registration  for 
Anderson  county  had  not  been  sent  to  the 
Senate  for  oonflrmation.  Surety  the  Senate 
and  ite  officers  knew  ^hat  had  been  done 
and  what  had  not  been  done  touching  the 
matter  of  appointments.  It  was  their  duty 
to  know,  and  it  must  be  presumed  that  they 
did  know.  If  these  appolntmenta  had  not 
been  sent  in  on  the  28th,  it  is  impossible  for 
them  to  have  been  confirmed  on  the  24th.  it 
must  be  conceded  that,  if  tiie  Senate  had,  on 
the  28th,  in  so  many  words,  corrected  the 
journal  of  the  24th,  the  Journal  as  correct- 
ed would  have  been  of  controlling  effect,  and, 
while  it  did  not  undertake  to  do  so  in  toti- 
dem  verbis,  for  the  reason  perhaps,  that  as 
the  journal  then  appeared,  it  showed  no  such 
confirmation  as  afterwards  appeared  in  the 
bound  volume,  yet  the  declaration  of  fact 
in  the  resolution  of  the  28th  that  these  ap- 
polntmenta had  *^ot  yet  been  sent  to  the 
Senate  for  confirmation**  and  the  request  that 
they  be  sent  in  for  that  purpose  shows  be- 
yond all  doubt  that  they  had  not  been  con- 
firmed on  the  24th,  and  that  the  record  of 
that  date  was  a  mistake.  This  conclusion  is 
fortified  by  the  resolution  of  the  20th,  which 
advises  and  consenta  to  the  appointment  of 
"Tollison.**  Just  here  it  must  be  kept  in 
mind  that  Llndsey's  allegation  and  conten- 
tion is  that  he  is  Toillson's  successor  in  of- 
fice. No  question  is  made  as  to  the  appoint- 
ment and  confirmation  of  the  other  two  mem- 
bers of  the  board.  If  the  appointment  of 
Lindsey  as  TolUson's  successor  had  already 
been  confirmed,  these  resolutions  which  ap- 
pear to  have  been  adopted  upon  mature  de- 
liberation, and  that  of  the  20th  in  the  most 
solemn  manner,  by  a  yea  and  nay  vote, 
spread  upon  the  Journal*  were  tAmsHj  absurd. 
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No  other  oonstmctioii  can  be  giyen  them,  and 
no  other  conclusion  can  be  drawn  from  them 
than  that  they  are  tantamount  to  a  declara- 
tion that  the  record  of  the  24th  is  a  mistake, 
and  in  effect,  a  correction  of  the  mistake. 

For  these  reasons,  the  Judgment  is  af- 
firmed. 

GARY,  a  J.,  and  FRA8BB  and  GAGE, 
JJ.,  concur. 

WATTS,  J.  This  is  an  appeal  from  an  or- 
der of  his  honor,  Judge  Wilson,  wherein  he 
holds  that  B.  T.  Tollison  is  a  superrisor  of 
registration  for  Anderson  county,  and  thatj 
P.  N.  Lindsey,  while  appointed  to  that  posi- 
tion, was  not  confirmed  by  the  Senate,  and 
is  not  a  supervisor  of  registration. 

The  decree  of  his  honor  sets  out  the  facts 
of  the  case  and  should  be  reported.  The  ail- 
pellant  appeals  from  this  order,  and  alleges 
error  in  his  honor's  rulings.  The  practical 
question  raised  by  the  appeal  is:  Did  his 
honor  err  in  allowing  the  introduction  of  out- 
side testimony  to  contradict  and  lmpea<dL  the 
entry  in  the  Senate  Journal  for  the  state  of 
South  Carolina  for  1912,  page  961,  which 
showed  on  that  day,  February  24,  1912,  P.  N. 
Lindsey  was  confirmed  by  the  Senate  as 
supervisor  of  registration  for  Anderson  coun- 
ty? His  honor  allowed  this  entry  to  be  at- 
tacked and  shown  by  extraneous  evidence 
that  the  record  was  incorrect,  and  allowed 
various  Senators  to  testify  over  objection 
from  their  recollections  and  memory  that  the 
Journal  entry  was  incorrect,  and  that  the 
Senate  had  attempted  on  January  16,  1914, 
to  correct  the  entry  of  the  Journal  of  Feb- 
ruary 24,  1912,  although  the  Senate  of  1912 
had  adjourned  sine  die,  and  the  Senate  of 
1914  was  composed  of  different  members. 
The  Constitution  of  1895,  art  8,  f  22,  pro- 
vides: 

"Each  house  shall  keep  a  Journal  of  its  own 
proceedings,  and  cause  the  same  to  be  published 
immediately  after  its  adjournment,**  etc 

The  object  of  this  was,  and  the  practice  Is, 
for  each  day's  proceedings  to  be  published  in 
order  that  the  Senate  can  next  day,  or  with- 
in a  reasonable  time  at  least,  correct  any  er- 
rors or  mistakes  made.  It  is  absurd  to  say 
that  one  Senate  can  correct  the  Journal  of 
a  preceding  Senate.  The  Journal  of  the  Sen- 
ate as  to  what  occurred  in  this  matter  was 
the  highest  and  best  evidence  of  the  action  of 
the  Senate,  and  his  honor  was  in  error  In  ad- 
mitting the  evidence  of  the  Senators  to  im- 
peach and  contradict  the  entry  in  the  Jour- 
nal. If  there  was  a  false  entry  in  the  Journal 
of  the  Senate,  it  was  the  duty  of  the  mem- 
bers of  the  Senate  to  correct  the  same  before 
the  session  of  the  Senate  adjourned.  To  allow 
such  incompetent  testimony  as  was  allowed 
in  this  case  would  be  to  destroy  the  very 
object  of  the  Constitution  and  acts  of  Legisla- 
ture in  providing  for  the  Journal  and  keep- 
ing in  permanent  form  a  record  of  their  pro- 


ceedings for  the  benefit  of  the  public  Tbe 
Journals  of  both  houses  are  competent  evl- 
denoe  before  the  court,  and  the  force  and  ef- 
fect of  the  same  have  been  construed  by  tbe 
cotirt  In  the  following  cases:  Bond  Debt 
Cases,  12  S.  O.  290 ;  State  v.  Hagood,  13  S. 
C.  46;  State  v.  Smalls,  11  S.  C.  286;  State  t. 
Chester,  89  S.  O.  307,  17  S.  B.  752;  State r. 
Aik^  42  S.  O.  224,  20  S.  B.  221,  26  L.  R.  A. 
840. 

His  honor  was  in  error  in  admitting  the 
evidence  he  did  to  vary  and  contradict  the 
Journal,  and  in  deciding  against  the  appel- 
lant, and  in  dismissing  the  complaint  He 
should  have  held  that  Lindsey  was  duly  ap- 
pointed by  the  Governor  and  oonflrmed  ij 
the  Senate. 


aOO  S.  C  £30) 

STATB  V.  BYRNES.    <No.  9032.) 

(Supreme  Court  of  South  Carolina.    Biardi  IS, 

1916.) 

1.  JuBT  ^=5>59— Jtjbt  Officer— Bias. 

A  town*s  chief  of  police  is  not  to  be  held 
to  have  such  bias  against  defendant,  cbars«d 
with  disorderly  conduct,  as  to  disqualify  Mm 
from,  making  up  the  jury  list;  he  not  having 
witnessed  his  disorderly  conduct  but  merely 
started  him  to  the  guardhouse  for  refusal  to 
give  bond. 

[Bd.  Note.— For  other  cases,  see  Jury,  Oe&t 
Dig.  U  20&-272;  Dec  Dig.  <&s»59.] 

2.  DlSOBDEBI«T   CONDUOT  ^S>1— BLEMBHTB  OP 
OFFEKSS— DiSTUBBING    PXBSONS. 

One  is  guilty  of  disorderly  conduct  if  hii 
language,  considering  the  time  and  place, 
was  calculated  to  produce  disorder  and  to  dis- 
turb tiie  public  peace  and  quiet 

[Ed.  Note.— For  other  cases,  see  Disorderly 
Conduct,  Cent  Dig.  H  1-7^9-13;    Dec  Difr 


al.  DraoBDssLT  Conduct  ^s99— Sttvficienct 

OF  BVIDKNGB. 

Evidence  that  It  was  near  midnight  hi  the 
heart  of  a  town,  that  several  persons  were  near, 
and  that  an  officer  a  block  away  heard  defend- 
ant's profane  language,  warrants  the  juiy  i& 
concluding  it  was  calculated  to  produce  d]so^ 
der  and  disturb  the  public  peace  and  qoiet 

[Ed.  Note.— For  other  cases,  see  Disorderly 
Conduet,  Cent  Dig.  f  1;   Dec.  Dig.  «=s>9.] 

4.  disobdbblt  conduot  ^s»2— conduct  bt 

One's  Own  Housb. 
That  one's  profanity  of  a  loud  and  bolster 
ous  nature  was  uttered  in  his  own  house  does 
not  prevent  his  being  guilty  of  disorderly  con- 
duct; the  "castle"  being  given  for  defense,  and 
not  for  offense. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
Conduct,  Cent  Dig.  {{  1«  2,  9;  Dec.  Dig. 
<&  ■">2«] 

6.   DiSOBDBBLT    CONDUCT    «=»13  —  DBFECTIVI 

Vebdict— Remedy. 

If  the  verdict  on  a  prosecution  for  disor- 
derly conduct,  ''Quiltv  as  to  loud  and  bolster 
ous  language  and  profanity,"  was  defective,  be- 
cause not  expressly  finding  the  language  dis- 
turbed the  peace,  the  remedy  was  by  motion, 
before  Judgment,  to  set  it  aside  and  for  a  new 
trial. 

[Ed.  Note.^For  other  cases,  see  Disorderly 
Conduct,. Cent  Dig.  {  20;   Dec.  Dig.  «=>1S.] 


^s9For  other  oaset  Me  lame  topic  and  KBT-NUMBBR  tn  aU  Key-Numborod  Digests  and  lad 
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Appeal  fr^ra  General  Sessiona  Gircnlt 
Court  of  Darlington  County ;  Tr&Qk  B.  Gary, 
Judge. 

T.  J.  Byrnea  waa  convicted,  and  appeals. 
Affirmed. 

The  exceptions,  the  cliarge,  and  the  verdict 
are  as  follows: 
The  exceptions: 

I.  lliat  his  honor,  the  presiding  judge,  erred 
in  refusing  to  sustain  appellant's  first  ground 
of  appeal,  to  wit:  (1)  That  the  mayor  erred 
in  refusing  a  motion  to  quash  the  verdict,  in 
that  venire  was  illegally  drawn:  (a)  In  that 
the  chief  of  police,  who  furnished  the  list  of 
venire  from  which  the  jury  was  drawn,  was  an 
interested  party  as  a  prosecuting  witness. 

II.  That  his  honor  erred  In  refusing  to  sus- 
tain the  second  ground  of  appeal,  to  wit:  (2) 
That  there  was  no  testimony  to  show  any  dis- 
orderly conduct  on  the  part  ot  the  defendant, 
T.  J.  Byrnes :  (a)  In  that  there  was  absolute- 
ly no  proof  that  any  one  was  disturbed,  (b) 
In  that  there  was  absolutely  no  proof  that  any 
disorderly  conduct,  if  any,  took  place  on  the 
streets  of  Hartsville,  but,  if  any,  the  same  was 
within  the  private  place  of  business  of  said  T. 
J.  Byrnes. 

III.  In  that  his  honor  erred  in  refuslna  to 
sustain  defendant's  third  ground  of  appeal,  to 
wit:  (3)  That  the  arrest  of  the  said  T.  J. 
Byrnes  was  absolutely  illegal:  (a)  In  that  the 
testimony  showed  that  he  was  arrested  within 
his  own  place  of  business  without  a  warrant. 
(b)  In  that  the  testimony  shows  that  there 
vraa  no  breach  of  the  peace  or  disorderly  con- 
duct in  cna  presence  of  the  party  making  the 
arrest. 

ly.  In  that  there  was  no  testimony  upon 
which  to  base  conviction. 

V.  In  that  the  testlmonv  showed,  if  any- 
thing, that  the  said  T.  J.  Byrnes  was  protect- 
ing  his  castle. 

y  I.  In  that  the  verdict  acquitted  defendant  of 
the  charge  of  disturbing  the  peace  and  quiet 
of  the  town,  and  it  being  no  offense  to  talk 
loud,  etc,  unless  the  peace  is  thereby  disturbed 
or  breached,  there  is  nothing  upon  which  to  base 
the  sentence. 

Notice  was  served  that  defendant  would 
ask  the  Supreme  Court  to  consider  the  fol- 
lowing exceptions,  not  presented  on  drcnlt: 

I.  Error  in  the  mayor  to  charge  as  follows, 
to  wit:  **To  render  a  verdict  of  guilty  in  this 
case,  it  is  not  necessary  that  each  and  every 
allegation  of  the  information  be  proven  to  your 
satisfaction  beyond  a  reasonable  doubt,  but  It 
suffices  that  if  the  town  satisfies  you,  by  evi- 
dence beyond  a  reasonable  doubt,  that  the  de- 
fendant is  guilty  of  either  loud  and  boisterous 
language  or  profanity,  or  otherwise  riotous  and 
offensive  conduct"— (a)  in  that  it  removed  the 
Jury  from  the  consideration  as  to  whether  or 
not  any  person  was  disturbed  by  said  conduct 
0>)  In  that  it  withdrew  from  the  jury  the  con- 
flideration  of  the  charge  as  made  out  in  the 
warrant,  the  same  being  by  loud  and  boisterous 
language,  profanity,  drunkenness,  and  other- 
y^ise  riotous  and  offensive  conduct. 

II.  Error  in  charging :  "In  other  words,  every 
citizen  in  the  town  of  Hartsville  is  guaranteed, 
under  the  terms  of  this  ordinance,  peace  and 

Suiet  by  day  and  by  night"— (a)  in  that  said 
barge  waa  highly  prejucudal  to  the  defendant 
and  a  charge  upon  facts,  (b)  In  that  the  or- 
dinance does  not  guarantee  to  each  and  every 
<3tizen  peace  and  quiet  by  day  and  by  night, 
l>nt  the  same  onlv  gives  cause  for  arrest  and 
trial  of  any  one  who  violates  the  same. 

III.  In  that  said  charge  would  lead  the  jury 
Co  believe  that  the  town  of  Hartsville  was  a 
fi^iarantor  of  peace  and  quiet. 


The  charge: 

Mr.  Foreman  and  Gentlemen  of  the  Jury: 
The  defendant,  T.  J.  Byrnes,  Is  charged  with 
disorderly  conduct  in  the  town  of  Hartsville, 
on  April  6,  1913,  in  that  by  loud  and  boister- 
ous language,  profanity  and  otherwise  riotous 
and  offensive  conduct  he  did  disturb  the  peace 
and  quiet.  It  is  against  the  law,  Mr.  Foreman 
and  gentlemen  of  the  jury,  in  the  town  of  Harts- 
ville, to  disturb  the  peace  and  quiet  in  any 
of  the  ways  alleged  in  this  bill  of  information. 
It  is  therefore  your  duty  to  Inquire  whether, 
from  the  evidence  presented,  all  the  evidence  in 
the  case,  the  defendant,  T.  J.  Byrnes,  is  guilty 
as  charged.  To  render  a  verdict  of  guilty  in 
this  case,  it  is  not  necessary  that  each  and  every 
allegation  of  the  information  be  proven  to  your 
satisfaction  beyond  a  reasonable  doubt;  bat  it 
suffices  if  the  town  satisfies  you  by  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  Is 
guilty  of  either  loud  and  boisterdus  language 
or  profanil^  or  otherwise  riotous  and  offensive 
conduct  The  facts  of  the  case  are  entirely  for 
you,  Mr.  Foreman  and  gentlemen  of  the  jury, 
and  not  for  the  court,  nor  for  counsel  on  either 
side.  The  defendant  comes  into  court  presumed 
to  be  innocent,  and  he  is  entitled  to  that  pre- 
sumption until  it  is  rebutted  by  testimony  and 
the  town  satisfies  you  beyond  a  reasonable  doubt 
of  his  guilt. 

To  constitute  a  breach  of  peace,  it  Is  not 
necessary  to  disturb  more  than  one  person.  In 
other  words,  every  citizen  in  the  town  of  Harts- 
ville is  guaranteed  under  the  terms  of  this  or- 
dinance peace  and  quiet  by*  day  or  by  night. 

If  this  evidence  satisfies  you  of  the  defend- 
ant's guilt,  and  that  he  is  guilty  beyond  a  rea- 
sonable doubt,  write  "Guilty/*  and  sign  your 
name  as  foreman;  but  if  it  falls  so  to  satisfy 
you,  write  "Not  guilty,"  and  sign  your  name  as 
foreman.  By  reasoiuLble  doubt  is  meant  lust 
exactly  what  the  words  imply— not  a  fanciful, 
whimsical,  capricious,  or  supposititious  doub£ 
but  a  doubt  founded  in  reason,  arising  out  of 
the  testimony,  such  a  doubt  as  can  reside  in 
the  mind  of  a  reasonable  man.  As  our  Supreme 
Court  has  said:  "It  is  a  strong  substantial 
doubt  arising  out  of  the  testimony." 

In  accordance  with  the  law  as  I  have  under- 
taken to  give  it  to  you,  write  your  verdict 

The  jury  rendered  the  following  verdict: 

Guilty  as  to  loud  and  boisterous  language  and 
profanity.  O.  D.  Lee,  Foreman. 

E.  Barle  niomw^,  of  Hartsville,  for  ap- 
pellant Ik  M.  Lawson  and  J.  M.  Spears, 
both  of  Darlington,  for  the  State. 

GAGE,  J.  Conviction  before  the  mayor 
and  a  jury  at  Hartsville,  for  violation  of  a 
city  ordinance.  Appeal  to  the  drcnlt  court, 
and  there  the  Judgment  of  the  mayor's  court 
was  affirmed.    Appeal  here.  . 

The  arrest  warrant  charged: 

''That  T.  J.  Byrnes,  in  said  town,  county,  and 
state,  on  April  5,  1913,  unlawfully  did  disturb 
the  peace  and  quiet  of  the  town  of  Hartsvill^ 
by  loud  and  boisterous  language,  profanity,  and 
drunkenness,  and  otherwise  riotous  and  offen- 
sive conduct,  and  thereby  violated  the  ordinance 
in  such  case  made  and  provided,  against  the 
peace  and  digni^  of  said  town  and  state." 

The  verdict  was: 

"Guiltv  as  to  loud  and  boisterous  language 
and  profanity ." 

The  six  exceptions  which  were  before  the 
circuit  court  are  repeated  here,  and  in  addi- 
tion thereto  there  are  yet  three  more  excep- 
tions to  the  judgment  of  the  circuit  courfr— 
nine  all  told.    Let  them  be  reported. 
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The  IssneB  made,  however,  are  not  so  many. 
The  appellant's  counsel,  in  a  lucid  and  strong 
argument,  has  discussed  four  Issues,  and  we 
shall  deal  with  only  four.  They  raifle  these 
inquiries: 

(1)  The  selection  of  the  Jury  was  unlawful? 

(2)  There  was  no  evidence  of  disorderly 
conduct? 

(3)  The  rights  of  the  castle  Justified  the 
conduct? 

(4)  The  charge  of  the  magistrate  was  un- 
lawful? 

[1]  The  town  of  Hartsyllle  has  three  po- 
licemen— Kirkpatrick,  the  chief,  and  Gilbert 
and  Falsom.  In  the  instant  case  Falsom 
swore  out  the  arrest  warrant.  The  procedure 
for  the  selection  and  impaneling  of  a  Jury 
is  prescribed  by  sections  69  and  29  of  the 
Criminal  Code  and  section  1395  of  the  Ciyll 
Code.  The  exact  issue  made  here  is  that 
Kirkpatick,  who  selected  the  18  names  from 
which  the  Jury  was  to  be  chosen,  had  a  bias 
which  disqualified  him  for  that  service;  and 
for  authority  the  appellant  cites  Abbeville 
V.  Gooseby.  93  S.  C.  371,  76  a  B.  977.  The 
bias  suggested  is  that: 

"Kirkpatrick  was  the  man  who  knew  the  dr- 
cumstances.  He  was  the  man  upon  whom  the 
town  relied  largely  in  making  its  case." 

The  testimony  does  not  establish  that  con- 
tention. On  the  contrary,  it  shows  that  Offi- 
cer Gilbert  was  on  duty  on  the  midnight  in 
question*  that  he  heard  the  language  of 
defendant;  that  he  repaired  to  the  place 
of  its  utterance;  that  he  arrested  defend- 
ant; that  he  then  "went  and  saw  the  chief, 
and  he  said  his  bond  would  be  |15";  that 
"finally  the  chief  came  up  and  insisted  upon 
him  giving  bond." 

It  is  true  the  chief  pulled  defendant  out 
of  the  door  and  started  with  him  to  the 
guardhouse;  but  that  was  not  for  the  dis- 
orderly conduct,  but  for  defendant's  refusal 
to  give  bond.  The  chief  had  not  been  a  wit- 
ness to  the  disorderly  conduct,  and  that  was 
the  gravamen  of  the  offense. 

There  is  therefore  no  reason  to  hold  that 
Kirkpatrick  had  such  bias  against  the  de- 
fendant about  the  offense  for  which  he  was 
held  to  trial  as  to  disqualify  him  from  mak- 
ing up  the  Jury  list 

[2, 3]  On  the  second  issue,  if  the  witness 

Gilbert  is  to  be  credited,  there  was  proof  of 

disorderly  conduct: 

''Counsel  agreed  that  there  was  a  wide  differ- 
ence in  the  profanity  testified  to  by  witnesses. 
Counsel  also  agreed  the  same  as  qaoted  by  one 
witness  la  too  indecent  to  present  to  tiiis 
court." 

If  that  be  true,  there  was  testimony  tend- 
ing to  show  profanity,  and  of  its  truth  the 
Jury  was  the  Judge.  But  the  contention  of 
the  appellant  is  "that  there  was  no  proof 
that  any  one  was  disturbed."  It  is  true  that 
a  neighbor  of  the  defendant  testlfled  he  was 
not  disturbed.    If,  however,  the  language  of 


the  defendant,  considering  Hie  time  and  place^ 
was  calculated  to  produce  disorder,  and  was 
calculated  to  disturb  the  public  peace  and 
quiet,  then  such  language  was  unlawfuL 

The  testimony  is  that  the  time  was  near 
midnight,  that  the  place  was  in  the  heart  of 
the  town,  and  that  there  were  four  or  fire 
persons  at  or  near  the  place — ^that  the  officer 
heard  the  language  a  block  away.  K  all 
that  be  true,  then  the  Jury  was  warranted  to 
conclude  that  the  words  were  calculated  to 
produce  disorder  and  to  distuib  that  quiet 
and  peace  which  society  is  entitled  to  «i- 
Joy.  Georgetown  v.  Scurry,  90  S.  a  349,  73 
S.  B.  863. 

[4]  And  the  case  is  not  altered  that  the  de- 
fendant uttered  the  profane  and  boisterous 
language  within  his  own  house.  The  "cas- 
tle" is  given  to  a  man  for  def^ise^  and  not 
for  offense.  It  would  be  a  hurtful  and  un- 
reasonable doctrine  to  hold  that  a  man  may 
utter  profanity  of  a  loud  and  boisterous  na- 
ture from  his  own  storeroom,  and  yet  be  not 
amenable  to  the  public  therefor.  If  tbe  ut- 
terer  does  remain  in  the  room,  the  utterance 
does  not;  and  it  is  the  offense. 

There  yet  remains  to  consider  the  Charge 
of  the  mayor  to  the  Jury.  Let  the  charge  be 
reported.  The  exception  is  to  the  charge,  and 
not  to  the  form  of  the  verdict.  The  suffi- 
ciency of  the  verdict  was  not  gainsaid  be- 
fore the  mayor,  or  before  the  circuit  court, 
or  here.  The  warrant  imputed  to  the  de- 
fendant: (1)  Loud  and  boisterous  language; 
(2)  profanity;  (3)  drunkenness;  and  (4)  it 
charged  that  su<li  conduct  disturbed  the  peace 
and  quiet  of  the  town. 

The  mayor,  when  the  whole  diarge  Is  con- 
sidered, submitted,  three  issues  to  the  Jury, 
to  wit:  (1)  Did  the  defendant  utter  loud  and 
boisterous  language?  (2)  Did  he  use  profane 
language?  (3)  Did  that  conduct  disturb  tbt 
peace?  He  did  not  submit  the  issue  of  drunk- 
enness. He  told  the  Jury  that  the  town  guar- 
anteed peace  and  order  to  society.  The 
charge  is  flree  from  error. 

[S]  The  Jury  expressly  found  the  first  and 
second  issues  against  the  defendant,  fniey 
did  not  find  against  him  the  offense  of 
^'drunkenness,"  though  the  warrant  had  also 
charged  it  They  did  not  expressly  find  that 
the  defendant's  boisterous  and  profane  lan- 
guage disturbed  the  peace.  The  defendant's 
remedy  for  relief  from  such  a  verdict,  if  it  was 
defective,  was  a  motion  before  Judgment  to 
set  it  aside  and  for  a  new  trial.  The  de- 
fendant has  never  contended,  and  does  not 
now  contend,  that  the  verdict  was  defective 
because  it  did  not  answer  the  issues  tender- 
ed by  the  warrant  and  the  charge. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

GABY,  a  J.,  and  HYDQICE,  WATTS,  and 
FRASBB,  JJ.,  concur. 


S.G.) 
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CAMP  V.  ATLANTA  ft  C.  A.  L.  BT.  00. 

(Na  9038.) 

(Supreme  Court  of  South  Carolina.    March  29, 

1915.) 

1.  BVIDENCS  «=»127  —  Pkbsonal  Injtjbies  — 
Complaints  of  Pain. 

Complaints  of  bodily  pain  after  a  penonal 
injury  may  be  proved. 

[Ed.  Note.— For  other  cas^  see  Bridencet 
Cent.  Dig.  K  377-882;    Dec  liig.  «=»127.1 

2.  Neouoenck  ^=9136— Actions  — Issues  — 
Proof. 

Where  there  Is  evidence  to  sustain  any 
one  of  the  seyeral  specifications  of  negligence 
in  the  complaint,  the  case  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Nef  ligeiioe. 
Cent  Dig.  §|  277-853 ;  Dec.  Dig.  <9=»136.J 

8.  Masteb  and  Servant  ^=s>286— Injury  to 
Servant  —  Neoijgbnos  —  Question  for 

JURT. 

In  an  action  by  an  employ^  for  injuries 
by  a  timber  falling  on  his  foot  while  loading 
timbers  in  a  car,  evidence  held  to  require  sub* 
mission  of  the  issue  of  the  employer's  negligence 
to  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  (I  1001,  1006.  1008.  lOlO- 
1015,  1017-1038,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  ^s>286.] 

4.  Master  and  Servant  ^s»256— Injury  to 
Servant— EicFLOYERS'  Liability  Act. 
A  complaint  in  an  action  for  injuries  to  a 
railroad  employ^,  which  alleges  that  the  com- 
pany's line  extended  from  a  point  in  the  state 
to  a  point  in  a  sister  state,  tiiat  the  road  was 
an  interstate  road  and  engaged  in  interstate 
commerce,  that  the  employ^  was  a  bridge  car- 

g enter  on  the  road  and  was  working  with  a 
ridge  force  at  the  time  of  the  accident  corn- 
plained  of,  states  a  cause  of  action,  under  the 
federal  employers*  Liability  Act  (Act  April  22, 
ISOa  c.  149,  35  Stat  65  [U.  &  Comp.  St.  1913, 
If  8657-86659. 

£Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  U  809-8112,  815 ;  Dec  Dig. 
<=»256.] 

5w  Master  and  Servant  ^ss>291— Injuries  to 
Servants— Question  for  Jury. 

Where,  in  an  action  for  injury  to  a  railroad 
employ^,  the  issue  was  whether  the  work,  at 
the  time  of  the  injury,  was  interstate  or  intra- 
state  commerce,  the  court  must  charge  the  law 
as  to  both,  and  leave  it  to  the  jury  to  determine 
^vhether  the  state  or  federal  law  applies. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1133,  1134.  1136-1146; 
I>ec  Dig.  <d=»291.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Oconee  County ;  J.  W.  De  Vore,  Judge. 

Action  by  Thomas  N.  Camp  against  the 
Atlanta  &  Charlotte  Air  Line  Railway  Com- 
pany. From  a  judgment  for  defendant,  plain- 
tiff appeals.  Reversed,  and  new  trial  or- 
dered. 

M.  C.  Long  and  E.  L.  Hemd<xi,  both  of 
'Walhalla,  for  appellant  J.  P.  Carey,  of 
Pickens,  for  respondent 

FRASER,  J.  This  action  was  brought  by 
tlie  plaintiff  to  recover  damages  for  i)ersonal 
Injury  caused  by  a  heavy  piece  of  timber 
falling  on  his  foot  and  crushing  it  It  seems: 
Xliat  the  plaintiff  was  "scratch  foreman"  on 
a   trestle  force  engaged  in  repairing  trestles. 


That,  befbre  his  force  left  Qieenvllle,  It  was 
directed  by  the  officer  in  diarge  of  the  foxce 
to  load  timbers  in  a  car  known  as  a  gondola 
car.  That  the  gondola  car  was  a  car  with 
very  high  sides,  and  it  was  necessary  to 
raise  the  timbers  up  over  the  sides,  and  then 
for  those  on  the  inside  of  the  car  to  pull 
them  into  place,  and,  in  lowering  the  timber 
to  the  bottom  of  the  gondola,  a  piece  of 
timber  f^ll  on  the  plaintiff's  foot  and  crushed 
it  At  the  close  of  aU  the  evidence,  the  de- 
fendant moved  for  a  nonsuit  and  also  for  the 
direction  of  a  verdict  The  trial  judge  di- 
rected a  verdict  The  plaintiff  asked  to  be 
allowed  to  amend  his  complaint,  and  this 
was  refused. 

There  are  six  exceptions,  but  they  raise 
three  questions: 

[1]  1.  The  plaintiff  complains  of  error  in 
excluding  the  testimony  of  a  witness  that, 
between  the  time  of  the  accident  and  the 
trial,  the  plaintiff  had  complained  of  pain  in 
his  injured  foot  The  exception  that  raises 
this  question  must  be  sustained.  The  case  of 
Qosa  Y.  Southern  Ry.  Co.,  6T  8.  C.  369,  45 
S.  B.  810,  is  full  authority  for  the  admission 
of  the  testimony, 

[2,  S]  2.  The  seccmd  question  is:  Was 
there  any  evidence  of  negligence  to  go  to  the 
jury?  There  were  several  q^edflcations  of 
negligence,  but,  if  there  was  any  evidence  to 
sustain  one  of  them,  the  case  should  have 
been  sent  to  the  jury.  The  respondent's  ar- 
gument states: 

''The  circuit  Judge  dhrected  a  verdict  in  this 
case  for  the  defendant  on  the  ground  that  the 
plaintiff  was  outside  of  the  sccqiM  of  his  em- 
plojrment  when  injured,  and  there  was  no  neg* 
ligence." 

The  complaint  alleged  plaintiff  was  in- 
structed by  defendant,  its  agents  and  serv- 
ants, having  authority  to  give  such  orders, 
to  assist  in  loading  the  car.  There  was  evi- 
dence to  sustain  the  allegation.  It  is  true 
that  plaintiff  alleged  'iliat  it  was  outside  of 
the  regular  duties  of  this  plaintiff,"  but  there 
was  evidence  that  the  officer  who  gave  the 
order  was  authorized  to  require  any  work 
outside  of  regular  duties.  There  was  evi^ 
dence  that,  while  the  gondola  car  was  safer 
than  a  flat  car  in  transportation  of  lumber, 
it  was  dangerous  in  loading.  The  Injury  was 
alleged  to  have  been  done  in  the  loading. 
There  was  therefore  some  evidence  of  neg- 
ligence, and  the  case  should  have  been  sent 
to  the  Jury. 

[4,  S]  3.  The  plaintiff  offered  to  amend  the 
complaint  in  order  to  bring  the  case  within 
the  federal  statute.  The  motion  was  refused, 
and  this  refusal  is  made  the  ground  of  ex- 
ception. The  amendment  was  unnecessary. 
The  complaint  alleged  that  the  defendant's 
line  of  railroad  extended  from  Charlotte,  In 
the  state  of  North  Carolina,  through  the  state 
of  South  Carolina,  to  Atlanta,  in  the  state 
of  Qeorgla,  said  railroad  being  an  interstate 
road  and  engaged  in  Interstate  commerce, 
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and  plaintiff  was  employed  as  a  bridge  car* 
penter  upon  defendant's  said  line  of  railroad, 
and  was  working  as  such  with  bridge  force 
No.  1,  Charlotte  division,  In  the  yard  of  de- 
fendant, at  Greenville,  S.  G.  There  was  full 
allegation  of  Interstate  employment  and  no 
allegation  of  proof  of  Intrastate  business. 
Besides  this,  If  the  allegation  of  the  com- 
plaint that  the  plaintiff  was  engaged  in  work 
on  a  trestle  used  by  a  road  In  Interstate 
commerce  did  not  allege  interstate  business, 
still  the  answer  specifically  alleged  the  in- 
terstate employment,  and  then,  if  it  was 
a  question  of  fact  as  to  whether  the  com- 
merce was  interstate  or  Intrastate,  his  honor 
should  have  charged  the  law  as  to  both  and 
left  it  to  the  Jury  to  say  which  law  applied 
according  as  they  found  the  facts.  The  ex- 
ception that  raises  this  question  cannot  be 
sustained. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered. 

GARY,  O.  J.,  and  HYDRICE,  WATTS,  and 
GAGE,  JJ.,  concur. 


aOO  8.  C.  266) 

HOLDEN  et  aL  v.  CANTRBLL  et  aL 

(No.  0004.) 

(Supreme  Ck>urt  of  South  Carolina.     Feb.  25, 

1916.) 

1.  Exceptions.  Bill  of  ^=:»8— Sbttino  Forth 
Objections— MoTiov  fob  Nkw  Tbial— Reo- 

OBD. 

Under  role  6  (85  S.  B.  v),  exceptions  should 
state  the  grounds  of  the  motion  for  new  trial 
and  the  reauests  to  charge,  or  so  much  as  ap- 
pellant wisnes  to  have  the  court  consider,  and 
then  state  in  the  record  that  the  exceptions  cor- 
rectly stated  the  grounds  of  motion  and  requests 
to  charge. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BiU  of,  CJent  Dig.  |  10 ;   Dec  Dig.  «=:»8.] 

2.  Appeal  and  Ebbob  ^=»671  —  Rsvnw  — 
Statement  of  Facts. 

The  court  will  not  consider  statements  of 
facts  appearing  only  in  the  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  S§  2867-2872;  Dec.  Dig.  «=s> 
e71.] 

8.  Exceptions,  Bill  of  ^ss>1S,  20— Incobpo- 

BATION  OF  TESTIHONT. 

Exceptions  are  objectionable  when  they  in- 
corporate at  length  the  testimony  to  which  ob- 
jecuon  is  made,  and  are  argumentative  in  form. 
[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bm  of,  Cent  Dig.  U  13.  21-28;  Dec.  Dig.  <&s» 
13,  20.] 

4.  BOXTNDABIES   ^s»35— EVIDENCE— SUBVBTOB. 

In  a  boundary  suit,  testimony  of  plalnti£f s 
surveyor  that,  if  the  boundary  line  claimed  by 
defendant  were  projected,  it  would  cut  off  prop- 
er^ concededly  belonging  to  plaintiff,  is  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  »  163-155,  157-159,  163,  165,  177- 
183 ;   Dec.  Dig.  «=»35.] 

5.  Boundaries  ^=»35— Evidence— Physical 
Objects  Outside  Disputed  Gbound. 
Where,  in  a  boundary  suit,  plaintiff  testi- 
fies as  to  physical  objects  outside  the  land  in 
dispute,  which  was  in  form  a  triangle,  to  show 
the  trne  boundary  line,  and  a  plat  agreed  upon 


by  surveyors  as  correctly  representing  the  lines 
as  claimed  bv  the  respective  parties,  and  show- 
ing the  physical  objects  testified  to  by  plaintiff, 
testimony  of  the  surveyors  as  to  the  location 
of  the  physical  objects  was  properly  received. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  {J  153-155,  157-169,  163,  165,  177- 
183 ;   Dec.  Dig.    ^=:935.] 

6.    BOUNDABIXS  ^S>3-^ONrLICTINO  Blkmentb 
— QUANTITT. 

Though  quantity,  as  a  matter  of  descrip- 
tion, is  ordinarily  one  of  the  lowest  in  the 
scale  of  importance,  there  mav  be  drcumstancet 
in  which  it  would  be  controlling. 

[Ed.  Note.— l<'or  other  cases,  see  Boundaries, 
Cent  Dig.  §{  3-41;   Dec.  Dig.  «=>3.] 

7.  BouNDABiEs    ^=»35— Evidence— Acreage. 
^  In  an  action  involving  the  boundary  line  of 

two  tracts  of  land,  which  were  part  of  an  origi- 
nal tract  containing  three  tracts,  testimony  as 
to  the  acreage  of  the  three  tracts  is  not  error. 

[Ed.  Note:— For  other  cases,  see  Boandaries, 
Cent.  Dig.  88  153-155,  157-159,  163,  165,  177- 
183 ;   Dec.  Dig.  ^=:935.] 

8.  Bound  ABIES  ^s>S5— Evidence— Survxtobs. 

In  a  boundary  case,  admission  of  testimony 
of  surveyor  that  he  could  not  run  a  straight 
line  52  chains  long  through  hilly  woodland  with- 
out aid  of  an  instrument  is  not  error,  as  it  was 
a  fact  which  needed  no  testimony  to  prove  it 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  18  153-155,  157-159,  163,  165.  177- 
183 ;   Dea  Dig.  «=»35.] 

9.  Tbial   ^=9114:— Aboumbnt  of  Counsel— 
Testimony  of  Witnesses  in  Othkb  Surr. 

Where  witnesses  in  a  boundary  suit  had 
been  witnesses  in  a  former  suit  between  the 
same  parties,  references  made  in  examination  of 
witnesses  and  argument  of  counsel  to  the  other 
suit,  mostly  as  to  whether  the  witness  had  or 
had  not  gone  over  the  disputed  line  before  or 
after  that  suit,  the  result  not  being  mentioned, 
were  not  error. 

[Ed.  Note.— For  other  casesL  see  Trial,  Cent 
Dig.  81  275-278,  296;    DecTbig.  <S=»114.3 

10.  Appeal  and  Ebbob  ^=s>688— Recobd— Ab- 
gumbnt  of  Counsel. 

An  assignment  of  error  to  the  argument  of 
oounsel  in  commenting  on  absence  of  a  pencil 
sketch  cannot  be  considered,  when  the  record 
does  not  show  what  the  comment  was,  that  ob- 
jection was  taken  to  it,  or  that  the  court  made 
or  was  requested  to  make  a  ruling  on  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  2894-2896 ;  Dec  Dig.  <8s> 
688.] 

11.  Appeal  and  Ebbob  ^=»499—Rxco]ti>— Pu- 
nitive Damages. 

Under  circuit  court  rule  77  (73  S.  B.  vii). 
the  point  that  there  was  no  evidence  to  support 
a  verdict  for  punitive  damages  is  not  reviewa- 
ble, where  the  record  does  not  show  that  a 
motion  for  nonsuit  or  direction  of  the  verdict  on 
that  issue  was  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  2295-2298;  Dec  iMg.  «=> 
499.] 

12.  Evidence  ^s9274  —  Dbolabations  —  Fob- 

MEB  OWNEB. 

In  a  boundary  suit^  the  declarations  of  a 
former  owner  in  possession,,  accompansring  and 
explaining  acts  of  ownership,  and  tending  ta 
show  the  character  and  extent  of  his  possession, 
are  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  1121-1134;   Dec  Dig,  <&=>274.] 

13.  Witnesses  «=»160  —  Tbansactions  with 
Decedent. 

In  a  boundary  suit,  testimony  of  a  former 
owner  as  to  a  conversation  of  a  third  person 
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with  his  father,  then  the  owner  of  the  land,  is 
not  obnoxious  to  Code  Civ.  Proc.  1912,  |  438, 
as  it  was  not  a  transaction  between  the  witness 
and  the  deceased,  and  it  was  not  against  a  de- 
fendant who  sustained  any  of  the  relations  to 
the  deceased  mentioned  in  the  statute. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent.  Dig.  §{  696,  697;    Dec.  Dig.  <»»160.] 

14.  Appeal  and  ISbbob  ^=91067  •*  Bounda- 
BiBs  ^=»41—In8tbuctions— Rules  fob  De- 

TEBMININO  BOUNDABT. 

In  a  boundary  suit,  instructions  stating  the 
rules  laid  down  for  guidance  of  juries  in  such 
cases  should  be  sriven  when  reauested,  and  the 
failure  to  give  such  instructions  is  reversible  er- 
ror. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4229 ;  Dec.  Dig.  «=»1067; 
Boundaries,  Cent  Dig.  f|  205-207;  Dec  Dig. 


Appeal  from  Common  Pleas  Circnit  Court 
of  Oconee  County ;  J.  W.  De  Yore,  Jndge. 

Action  by  Alice  M.  Holden  and  others,  by 
their  guardian  ad  litem,  Alice  M.  Holden, 
against  LeTi  R.  Cantrell  and  others.  From 
a  Judgment  for  plaintiffs,  defendants  appeal. 
ReyersedL 

Defendants'  requests  to  charge  were  as  fol- 
lows: 

(1)  Where  the  lines  of  a  tract  of  land  have 
been  run  and  acquiesced  in,  and  can  be  found, 
they  constitute  the  true  boundaries,  which  must 
not  be  departed  from  or  made  to  yield  to  any 
less  certain  and  definite  matter  of  description 
or  identity.    6  Cyc.  914. 

(2)  Lines  actually  surveyed  and  marked  and 
capable  of  identification  will,  according  to  well- 
•ettled  principles  of  law,  control  calls  for  cours- 
es and  distances  in  the  determination  and  loca- 
tion of  a  boundary ;  likewise  the  call  for  quan- 
tity or  a  certain  number  of  acres  must  yield  to 
marked  lines.    5  Cyc.  915. 

(3)  A  statement  of  the  quantity  of  land  sup- 
posed to  be  conveyed  and  inserted  in  a  deed  by 
way  of  description  must  yield  to  natural  or  per- 
manent objects  called  for  in  the  conveyance.  6 
Cyc.'  920 ;  Wash  y.  Holmes,  1  Hill,  12 ;  Sum- 
ter y.  Bracey,  2  Bay,  515;  Lyim  y.  Thomson, 
17  S.  0.  129.  ^^ 

(4)  Lines  actually  run  and  marked  on  the 
ground  are  the  best  evidence  of  the  true  loca- 
tion of  the  survey.  Alexander  y.  Gossett,  29  S. 
C.  421  7  S.  E.  814. 

(5)  The  settled  rule  is  that  monuments,  wheth- 
er natural  objects  or  artificial  marks,  are  allow- 
ed to  dominate  courses  and  distances.  Cramp- 
ton  y.  Prince,  83  Ala.  246,  3  South.  619,  3  Am. 
St  Hep.  7ia 

(6)  Where  the  owners  have  a  fence  where 
they  consider  the  true  line  and  each  claiming 
oxily  to  the  true  line,  wherever  that  may  be,  they 
are  not  bound  by  the  location  of  the  fence,  but 
must  conform  to  the  true  line  when  it  is  as- 
certained. Battner  v.  Baker,  108  Mo.  311,  18 
S.  W.  911.  32  Am.  St.  Rep.  606. 

(7)  If  the  boundary  between  conti^ous  lands 
is  uncertain,  the  owners  of  the  adjoming  tracts 
may  agree  upon  a  certain  line  as  a  boundary, 
and  such  boundary  is  binding  upon  them  and 
their  successors  in  title,  especiaily  so  when  it 
is  followed  up  by  actual  occupation.  Watrous 
V.  Morrison,  §3  Fla.  261,  14  South.  805,  39  Am. 
St  Bep.  139. 

(8)  Where  parties  by  mutual  agreement  and 
for  that  express  purpose  meet  and  fix  a  bound- 
ary line,  and  thereafter  acauiesce  in  the  line, 
aach  line  will  be  considered  the  true  line  be- 
tween them,  where  there  is  no  fraud  or  mi»- 
representation.  Jones  v.  Pashby,  67  Mich.  459, 
35  N.  W.  152,  11  Am.  St.  Rep.  589. 


(9)  A  boundary  line,  whose  commencement  Is 
given,  must  be  continued  in  the  same  direc- 
tion, if  possible,  unless  the  contrary  be  shown^ 
Richardson  v.  Moodie,  2  Brev.  442;  Martin  v. 
Simpson,  Harp.  454. 

(10)  A  preponderance  of  the  evidence  is  all 
that  is  necessary  to  establish  a  boundary  line, 
and  that  may  be  by  either  direct  or  circumstan- 
tial evidence. 

(11)  When  adjoining  lands  are  called  for  in  a 
conveyance,  the  true  boundary  of  the  adjoining 
tract  is  the  true  dividing  line  between  the  tract 
undertaken  to  be  conveyed  and  the  adjoining 
tract 

J.  R.  Earle  and  W.  J.  StribUng,  both  of 
Walhalla,  for  appellants.  B.  L.  Hemdon  and 
R.  T.  Jaynes,  both  of  Walhalla,  for  respond- 
ents. 

HYDRICK,  J.  This  is  the  second  appeal 
in  this  action  for  damages  for  trespass.  See 
88  S.  C.  281,  70  S.  E.  815.  Plaintiff  and  de- 
fendant Levi  Cantrell  own  adjacent  lands-^ 
parts  of  the  same  original  tract,  which  was 
a  square  mile,  and  was  divided  into  three 
tracts.  Plaintiff's  land  extends  entirely 
across  the  eastern  side  of  the  square.  The 
western  side  is  divided  into  two  tracts  (own- 
ed by  Alexander  and  Cantrell)  by  an  irregu- 
lar line  extending  from  a  point  on  the  west- 
em  side  of  the  square  to  the  plaintiff's  line. 
The  description  in  the  mesne  conveyances  are 
very  indefinite ;  the  calls  being  mostly  for  ar- 
tificial marks,  most  of  which  have  been  oblit- 
erated by  time,  and  but  few  courses  and  dis- 
tances are  given.  Hence  the  difficulty  in  lo- 
cating the  dividing  Une  between  plaintiff  and 
defendant,  which  is  the  issue  in  the  case. 
The  land  in  dispute — 18  acres— lies  witliin  a 
triangle  made  by  lines  A,  B,  and  D  on  the 
plat  made  by  the  surveyors.  lines  A  and  B 
meet  at  the  apex,  an  admitted  comer  be- 
tween plaintiff  and  Cantrell  on  the  north- 
west line  of  the  original  tract  D.  is  the  base 
of  the  triangle,  and  is  a  continuation  of  the 
eastern  end  of  the  line  between  Cantrell  and 
Alexander.  Plaintiff  claims  to  line  A  and 
defendant  to  Une  B. 

In  1880  Gen.  Ervin,  a  surveyor,  surveyed 
and  platted  the  lands  now  owned  by  defendr 
ant  Cantrell,  then  belonging  to  the  estate  of 
Moses  Cantrell.  This  survey  was  ex  parte, 
and  was  made  for  the  purpose  of  partitioning 
the  lands  of  the  estate  of  Moses  Cantrell. 
The  testimony  Is  conflicting  as  to  whether 
lines  B  and  D  were  old  marked  lines  when 
Ervin  made  his  survey,  or  were  then  for  the 
first  time  established  and  marked  by  him. 
At  the  first  trial  a  copy  or  pencil  sketch  of 
Ervin's  plat  was  produced  by  defendant  and 
put  in  evidence ;  but  it  was  lost  or  misplaced, 
and  was  not  produced  at  the  second  trial. 
Line  A  extends  from  the  admitted  comer  S. 
32''  B.  by  a  post  oak,  admittedly  on  the  line 
between  Cantrell  and  Alexander,  and  thence 
S.  80*  Eu  by  a  shoal  on  a  branch  to  the  south- 
east line  of  the  original  tract  Line  B  ex- 
tends from  the  admitted  corner  S.  42"*  E. 
to  its  intersection  with  line  D  at  a  comer 
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either  found  or  made  by  Ervln,  and  marked 
on  the  plat  "Pine  Stmnp— Brvln." 

Plaintiff's  testimony  tended  to  show  that  she 
and  her  predecessors  In  title  always  claimed 
and  exercised  acts  of- ownership  to  line  A, 
and  that  line  B  was  first  mn  and  marked 
by  Ervin,  and  that  it  was  never  agreed  to  or 
acquiesced  in  by  her  or  her  grantors  as  the 
true  line.  Defendant's  testimony  tended  to 
show  that  he  and  his  predecessors  in  title 
claimed  and  exercised  acts  of  ownership  to 
line  B,  and  that  lines  B  and  D  were  evi- 
denced by  old  marks,  when  Ervin  made  his 
survey,  and  that  plaintiff's  predecessors  in  ti- 
tle, or  at  least  some  of  them,  acquiesced  in 
Une  B,  which  is  referred  to  in  the  testimony 
as  the  Ervin  line,  as  the  true  boundary. 

[1-3]  Respondent  objects  to  the  consider- 
ation of  a  number  of  appellant's  exceptions 
on  the  ground  that  they  are  too  general.  Ex. 
ceptions  18  and  19,  before  they  were  amend- 
ed by  leave  of  this  court,  were  defective  in 
form,  in  that  they  merely  referred  to  the 
grounds  of  the  motion  for  a  new  trial  made 
on  circuit  and  the  defendant's  requests  to 
charge,  which  are  set  out  elsewhere  in  the 
record,  and  not  in  the  exceptions.  Under 
rule  6  (35  S.  E.  v)  these  exceptions  would  not 
have  been  considered  in  that  form.  Fowler 
V.  Harrison,  64  S.  G.  818,  42  S.  E.  159.  This 
does  not  mean  that  the  grounds  of  the  mo- 
tion and  the  requests  should  have  been  set 
out  twice  in  the  record.  They  should  not. 
The  correct  method  would  have  been  to  in- 
corporate them,  or  so  much  of  them,  or  so 
much  of  the  matter  therein  contained,  in  the 
exceptions,  as  appellant  wished  to  have  this 
court  consider,  and  then  state  in  the  record 
that  the  exceptions  correctly  stated  the 
grounds  of  motion  and  requests  to  charge. 
Stanford  v.  Gudd,  93  S.  C.  367,  76  S.  E.  986. 
But  the  record  should  have  contained  the 
statement  last  mentioned,  for  this  court  will 
not  consider  statements  of  fact  appearing 
only  in  the  exceptions.  The  other  exceptions 
are  not  obnoxious  to  the  objection  made. 
Most  of  them  are  commendably  concise  and 
specific,  and  might  have  been  made  even  more 
80,  without  being  objectionable.  Som^  of 
them,  as  amended,  are  objectionable,  because 
they  incorporate  at  length  the  testimony  to 
which  objection  was  made,  and  are  argumen- 
tative in  form,  making  them  needlessly  long 
and  complicated.  There  are  entirely  too 
many  exceptions.  Many  of  them  raise  the 
same  question.  In  Simpson  v.  Cox,  95  S.  C. 
382,  79  S.  E.  102,  we  indicated  the  manner 
in  which  exceptions  should  be  prepared. 

[4,  6]  The  parties  agreed  upon  a  survey, 
each  side  appointing  a  surveyor.  While  the 
surveyors  do  not  agree  in-  their  testimony  as 
to  which  is  the  true  line,  they  concur  in  the 
plat  in  evidence,  and  agree  that  it  correctly 
represents  the  lines  contended  for  by  plain- 
tiff and  defendant  respectively,  and  the  phys- 
ical objects  represented  thereon.  There  is 
shown  on  this  plat  at  the  base  of  the  tri- 


angle, but  outside  of  it,  an  old  fi^d,  in  i^cb 
is  the  site  of  a  house,  known  as  the  Crow 
house,  also  the  line  of  an  old  fence  which  tn- 
closed  the  field  and  house  and  a  part  of  tbe 
land  in  dispute,  running  across  the  base  of 
the  triangle.    PlalntUTs  testimony  tended  to 
show  that  this  house  was  built  and  the  field 
cleared  and  fenced  by  her  predecessors  in 
title  more  than  50  years  ago,  and  that  she 
and  they  have  had  possession  thereof  ever 
since.     The  plat  also  shows  a  shoal  on  a 
branch  outside  of  the  triangle,  but  near  tbe 
field.     As  heretofore  stated,  plaintiff's  testi- 
mony tended  to  show  that  she  and  her  pred- 
ecessors in  title  claimed  to  line  A,  whldi 
crossed  the  branch  at  the  shoal.    There  was 
therefore  no  error  in  allowing  plaintiff's  sur- 
veyor to  testify  to  the  location  of  these  physi- 
cal objects,  even  though  some  of  them  wete 
not  on  the  land  in  dispute.    Nor  was  there 
error  in  pillowing  him  to  testify  that,  if  line 
B    (claimed    by  defendant)   were  projected 
from  the  '*Pine  Stump— Ervin,"  at  the  base 
of  the  triangle,  it  would  cut  off  from  plain- 
tiff's land,  not  only  the  Crow  house  and  a 
part  of  the  old  field  inclosed  by  the  ftence, 
but  also  other  fields  which  have  been  in  pos- 
session of  her  and  her  grantors  for  more  than 
50  years,  as  to  most  of  which  her  title  ia 
undisputed.     This  testimony  was  relevant, 
because  it  tended  to  prove  that  lilne  B  was 
not  the  true  boundary.    The  correct  location 
of  disputed  lines  is  often  determined  by  ref- 
erence to  physical  objects  not  directly  on 
them,  or  within  the  disputed  area. 

[6,  7]  For  the  same  reason,  there  was  no 
error  in  allowing  plaintiff's  surveyor  to  testi- 
fy to  the  acreage  of  the  three  tracts  into 
which  the  original  tract  had  been  cat,  as 
claimed  by  the  respective  owners,  even  though 
one  of  them  was  not  involved  in  this  litiga- 
tion. WhUe  quantity,  as  matter  of  descrip- 
tion, is  ordinarily  one  of  the  lowest  In  the 
scale  of  importance,  yet  there  may  be  cir- 
cumstances in  which  it  would  be  entitled  to 
controlling  influence.  At  any  rate,  tbe  plain- 
tiff was  entitled  to  have  the  jury  considef 
it,  and  give  it  such  weight  as  they  deemed  it 
worthy  of. 

[8]  We  see  no  error  in  allowing  plaintiff's 
surveyor  to  testify  that  he  could  not  run  a 
straight  line  52  chains  long  through  hilly 
woodland  without  the  aid  of  an  instrument— 
a  fact  which  needed  no  testimony  to  prove 
it.  This  was  brought  out  presumably  to  ex- 
plain the  slight  bend  in  the  line  claimed  by 
plaintiff  at  the  post  oak,  where  It  Intersected 
the  line  between  Cantrell  and  Alexander. 

[9]  The  record  affords  no  foundation  for 
the  assignment  of  error  in  allowing  reference 
to  be  made  in  the  examination  of  witnesses 
and  in  the  argument  of  counsel  to  the  suit 
between  plaintiff  and  Alexander,  which  pre- 
sumably involved  the  location  of  the  line  be- 
tween them.  Some  of  the  witnesses  who  tes- 
tified in  that  suit  also  testified  in  this.  Refer- 
ence to  their  testimony  in  that  case,  and  as  to 
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when  they  had  gone  orer  the  disputed  lines 
In  this  case,  of  had  done  other  things,  wheth- 
er before  or  after  the  trial  of  that  case,  was 
natural  and  not  improper  or  prejudicial>  es- 
pecially as  nothing  was  said  about  what  was 
the  result  In  that  case. 

[10]  Nor  does  the  record  disclose  any  foun* 
dation  for  the  assignment  of  error  in  allowing 
plaintiff's  counsel  to  comment  upon  the  ab- 
sence of  the  pencil  sketch  of  the  Ervln  plat  at 
the  second  triaL  It  does  not  appear  what 
the  comment  was,  or  that  any  objection  was 
made  to  it,  or  that  the  judge  made,  or  was 
requested  to  make,  any  ruling  upon  the  sub- 
ject 

[11]  Under  rule  77  of  the  circuit  court  (78 
8.  EL  vil),  the  point  is  not  available  to  de- 
fendants that  there  was  no  evidence  to  sup- 
port a  verdict  for  punitive  damages,  as  it 
does  not  appear  in  ^e  record  that  a  motion 
for  nonsuit  or  direction  of  the  verdict  on  that 
issue  was  made. 

[12]  There  was  no  error  in  admitting  evi- 
dence of  the  declarations  of  former  owners 
of  plaintifTs  land,  made  while  they  were  in 
possession  thereof,  accompanying  and  ex- 
plaining acts  of  ownership,  and  tending  to 
show  the  character  and  extent  of  their  i)OS- 
session.  Turpin  v.  Brannon,  3  McCord,  261; 
Martin  v.  Simpson,  4  McCk)rd,  262;  Leger  v. 
Doyle,  11  Ridi.  109,  70  Am.  Dec.  240;  Ellen 
▼•  Ellen,  16  S.  C  132;  Levi  v,  Qardner,  63  S. 
C.  24,  30  S.  E.  617;  Holden  v.  CantreU,  88 
B.  C.  283,  70  S.  E.  810. 

[13]  ^ere  was  no  error  in  admitting  the 
testimony  of  William  Holden,  a  former  owner 
of  plaintiff's  land,  as  to  a  conversation  had 
at  the  Grow  house,  between  his  father,  then 
the  owner  of  plaintiff's  land,  and  Moses  Can- 
trell,  then  the  owner  of  defendant's  land,  in 
which  they  said  whore  the  line  was.  The 
testimony  was  not  obnoxious  to  section  488 
of  the  Code  of  Procedure  for  two  reasons: 
(1)  It  was  not  as  to  a  transaction  or  com- 
munication between  the  witness  and  the  de- 
ceased, Mr.  CantrelL  The  conversation  was 
between  the  father  of  the  witness  and  Mr. 
Cantrell.  (2)  It  was  not  against  a  defendant 
who  sustained  any  of  the  relations  to  the  de- 
ceased mentioned  in  the  statute.  Jones  v. 
Plunckett,  9  S.  C.  302:  Oantey  v.  Whltaker, 
17  S.  0.  627 ;  Brice  v.  Miller,  35  S.  0.  537,  15 
S.  E.  272;  Rapley  v.  Elugh,  40  S.  O.  134,  18 
S.  E.  680.  These  eases  also  show  that  his 
lionor  erred  in  excluding  the  testimony  of 
the  defendant  James  Cantrell  as  to  what 
Joslah  Holden  told  him  about  the  Une  while 
lie  was  the  owner  and  in  possession  of  the 
plaintiff's  land,  since  plaintiff  does  not  bear 
to  Josiah  Holden  any  of  the  relations  men- 
tioned in  the  sketch. 

[14]  Defendant  requested  certain  instruc- 
tions which  will  be  reported.  They  were  re- 
fused on  the  ground  that  they  involved  the 
fiacta  This  was  error.  Most  of  them  con- 
tained only  propositions  of  law — ^rules  which 


have  been  laid  down  by  this  court  for  the 
guidance  of  juries  in  determining  disputed 
boundaries.  While  most  of  these  rules  are 
not  inflexible,  and  may  be  subject  to  modifica- 
tions, dependent  upon  the  peculiar  facts  of 
particular  cases,  yet,  as  general  rules,  they 
were  correctly  stated  in  the  requests.  The 
application  of  some  of  them  was  involved  In 
the  case  of  Connor  v.  Johnson,  59  S.  C.  115, 
133,  87  S.  E.  240,  248,  where  the  court  said: 

"While  it  is  true  that  a  question  of  location 
is  largely  a  question  of  evidence,  and  cannot 
therefore  be  reduced  to  any  definite  or  fixed 
rule  (Coato  v.  Mathews,  2  Nott,  &  McCord,  99), 
yet  there  are  certain  general  roles  of  location 
which,  from  a  very  early  period  in  our  judicial 
history  (Bradford  v.  Pitts,  2  Mill,  Const  115), 
have  been  recognized  by  our  courts,  down  to 
the  decision  under  the  former  appeal  in  this  case 
(63  S.  C.  90  [30  S.  E,  833]),  where  these  rules 
are  thus  stated:  'In  locating  lands  the  follow- 
ing rules  are  resorted  to,  and  generally  hi  the 
Older  stated:  First,  natunl  boundaxies;  sec- 
ond, artificial  marks;  third,  adjacent  bound- 
aries ;  and,  fourth,  courses  and  distances/  But 
in  every  one  of  the  cases  recogtiicing  these  gen- 
eral nues,  which  we  have  consulted,  the  courts 
have  mvariably  also  recognised  the  doctrine  tnat 
these  general  rules  are  not  inflexible,  but  may 
be  modified  by  the  drcnmstances  of  the  case.'' 

From  the  facts  hereinbefore  stated,  it  wHl 
be  seen  that  It  was  important  that  tiie  Jury 
should  have  been  instructed  in.  the  general 
rules  by  which  they  should  be  governed  in 
determining  the  location  of  the  line  in  dis- 
pute. As  they  were  not  so  instructed,  after 
proper  roQuest,  we  thinlc  the  error  was  prej- 
udicial, and  that  It  calls  for  reversal  of  the 
judgment 

Judgment  reversed. 

GART,  C.  J.,  and  WATTS,  B*RA8BR,  and 
GAGE,  JJ.,  concur. 


<100  8  C.  S02) 
GARNER  V.  WESTERN  UNION  TEI/E- 
GRAPH  GO.    (No.  9040.) 

(Supreme  Court  of  South  Cax^lina.    March  29, 

1915.) 

1.  TeLEGBAPHS  and  TsiiSFBONIES  ^=>38— Dk- 

LAT  IN  DBLIV9BT— Directions — Dblivebt 

BT  Mail. 

The  addressing  of  a  telegram  to  the  ad- 
dressee "R.  F.  D.  1"  is  a  direction  to  the  tele- 
graph company  to  use  the  mail  for  Its  delivery* 
and  the  company  is  not  liable  for  delay  thereby 
occasioned. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S  33;  Dec  Dig. 
^s>38.] 

2.  Teleqbaphs  and  Telephones  ^=>38— De- 
lay IN  DsLivEBT—DiBBcnoNB— Dblivebt 
BT  Mail. 

The  fact  that  the  company  attempted  to 
make  a  personal  delivery,  but  failed  to  do  so, 
did  not  render  it  liable  if  the  delivery  by  mail 
was  not  thereby  delayed. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  fi  33;  Dec  DiR.  <@=> 
3&] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County ;  Thoa.  S.  Sease,  Judge. 
Action  by  Almond  Gamer  against  the  West- 


#a»For  other  esses  ■••  Mine  toplo  aad  KBT-N VXBBR  In  sU  Key-Numbered  DIgesU  and  IndMESS 


830 


84  SOUTHEASTBBN  RBPORTBR 


(8.0. 


em  Union  Telegraph  Company.     Judgment  f  supplemented  by  extrinste  eTldenee:     Here 


for  the  defendant  on  directed  verdict  and 
plaintiff  appeals    Affirmed. 

Barron  &  Barron,  of  Union,  for  appellant. 
John  Gary  Evans,  of  Spartanburg,  and  J. 
Ashby  Sawyer,  of  Union,  for  respondent. 

FRASEH,  J.  This  is  an  action  for  dam- 
ages for  failure  to  promptly  deliver  the  fol- 
lowing telegram. 

"August  20th,  1918. 
•To  Ahnond  Gamer,  R.  P.  D.  1,  Union,  S. 
O.:    Grandma  Woods  died  this  afternoon— fu- 
neral tomorrow  afternoon  4:30. 

"[Signed]    D.  B.  Cameron." 

The  record  shows  that  the  telegram  waa 
delivered  to  the  defendant  at  Durham,  N.  O., 
at  5:40,  received  at  Union  at  6:13,  that,  aft- 
er some  effort  to  deliver  it  personally,  it  was 
mailed  to  plaintiff  at  7:40,  and  received  by 
him  about  11  o'clock  on  the  21st,  but  too 
late  to  enable  him  to  attend  the  funeral. 

This  action  was  brought  for  negligence  and 
wlllfulne6&  At  the  close  of  the  evidence  the 
defendant  moved  for  the  direction  of  a  ver- 
dict on  the  ground  that  the  sender  had  chos- 
en the  United  States  postal  authorities  as 
his  agents  of  delivery,  and  there  was  no  evi- 
dence of  any  negligence  of  willfulness  or  any 
failure  on  the  part  of  the  defendant  to 
promptly  deliver  the  telegram  to  the  postal 
authorities. 

His  honor  Judge  Sease  granted  the  motion, 
and  directed  a  verdict  in  favor  of  the  de- 
fendant From  the  judgment  on  the  verdict 
so  directed,  the  plaintiff  appealed,  on  several 
exceptions,  but  states  in  his  argument  that 
there  is  only  one  question,  and  that  is:  Was 
there  any  evidence  to  carry  the  case  to  the 
Jury? 

[1]  The  appellant  claims  that  it  was  a 
question  of  fact  as  to  whether  the  sender  of 
the  telegram  had  chosen  the  postal  authori- 
ties as  agents  of  delivery,  and  that  question 
should  have  been  submitted  to  the  Jury.  This 
case  cannot  be  distinguished  from  EUnson 
V.  Telegraph  Co.,  01  S.  O.  338,  74  S.  B.  752, 
Ann.  Cas.  1914A,  114,  where  the  telegram 
read* 

"Charlotte,  N.  C,  16  May,  1909. 

"Blanche  Hinson,  Lancaster,  S.  C,  Route  No. 
1,  Care  Bill  Yiclc.  Mrs.  Yarborough  died  at 
8:30  p.  m.  C.  F.  Deal." 

In  the  Hinson  Case  there  was  testimony 
that  the  sender  was  informed  that  the  Lan- 
caster office  would  be  closed,  as  it  was  Sun- 
day, and  he  then  directed  it  to  be  mailed. 

In  this  case  the  sender  testified: 

"Q.  You  then  directed  the  telegram  to  be  sent, 
to  R.  F.  D.?  A.  That  is  the  way  it  is  directed. 
♦  ♦  ♦  Q.  Then,  Mr.  Cameron,  if  the  telegram 
was  sent  to  R.  F.  D.,  it  was  in  accordance  with 
your  instructions  as  shown  on  the  face  of  the 
telegram?    A.  Yes,  sir." 

Route  No.  1  may  or  may  not  mean  postal 
route.  R.  F.  D.  has  only  one  meaning.  In 
the  Hinson  Case  the  doubtful  address  was 


the  explicit  directions  were  simply  conftrmed. 

[2]  Appellant  claims  that,  inasmuch  as  the 
respondent  und^took  to  make  p^sonal  de> 
livery,  it  is  to  be  punished  for  its  failure. 
The  defendant  was  not  required  to  make  per- 
sonal delivery,  and,  unless  it  caused  injury 
by  those  efforts,  it  is  not  responsible^ 

The  Judgment  la  affirmed. 

GARY,  C.  X,  and  WATTS,  HYDRIOE,  asd 
GAOB^  JJ.,  ooncor. 

■"'*'™         (100 3.  cm 

ATLANTIC  COAST  LINE  R.  CO.  v. 
DAWES.     (No.  9086.) 

(Supreme  Court  of  South  Carolina.    Biarch  1& 

1915.) 

1.  Evidence     ^=:»244  —  Deolabatioiis    of 
Agent— AuTHOBiTT. 

Where  by  the  rules  of  a  railroad  company, 
its  station  agent  was  under  no  duty  to  report 
encroachments  by  abutting  owners  upon  iti 
right  of  way  in  a  suit  by  the  road  to  recoTcr 
possession  of  part  of  its  right  of  way  endoadh 
ed  upon  by  defendant,  evidence  was  inadmissible 
contradicting  the  agent's  denial  that  he  had  re- 
quested defendant  to  move  her  fence  off  the 
ri^ht  of  way,  and  that  defendant  denied  it  wu 
misplaced. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  §§  916-936 ;  Dec.  Dig.  «=>244.1 

2.  Evidence   ^s>244— Adiossions— Authou- 
TT  OF  Agent. 

Where  by  the  rules  of  plaintiff  railroad 
company,  its  roadmaster's  dnties  were  limited 
to  ascertaining  the  boundary  lines  of  the  com- 
pany's property  and  reporting  encroachmenti 
thereon,  evidence  that  he  had  been  asked  by  de- 
fendanrs  agent  to  fill  a  certain  hole,  and  that 
he  had  replied  that  it  waa  not  on  the  railroad's 
right  of  way,  but  on  her  own  property  was  in- 
admissible on  behalf  of  defendant  in  a  suit  by 
the  railroad  to  establish  title  to  such  part  of  the 
right  of  way,  a  principal  not  being  bound  by  the 
d^aration  of  the  agent  without  authority  in 
the  premises. 

[Ed.  Note.— For  other  cases,  see  BMdencc^ 
Cent.  Dig.  S§  916-936;  Dec.  Dig.  «=>244.] 

3.  Evidence  ^=:»244— Adkissions— Map— Es* 
planation. 

In  a  suit  by  plaintiff  railroad  to  recover 
possession  of  a  part  of  its  right  of  way,  alleged 
to  have  been  encroached  upon  by  deifendaDt 
where  defendant  offered  in  evidence  a  plat  of 
plaintiff's  right  of  way  which  had  be^i  put  in 
evidence  in  a  previous  suit  between  plaintiff 
road  and  another  party,  and  which  showed  thst 
the  right  of  way  oy  Uie  scale  of  the  plat  was 
less  than  claimed  in  suit  by  the  plaintiff  road, 
the  explanation  of  the  roadmaster  of  the  road, 
who  was  present  when  the  plat  was  drawn, 
who  had  procured  data  for  it,  and  who  knew 
the  purpose  for  which  it  was  made,  that  there 
had  been  no  attempt  to  draw  it  to  scale  was  im- 
properly excluded  from  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidenee, 
Cent  Dig.  §S  916-^36;  Dec  Dig.  ^=s>244.] 

4.  Evidence  ^=»263  —  AoiassiONS  —  Cottn- 
teb  Declabations. 

Where,  in  an  action  b^  a  railroad  to  recorer 
possession  of  part  of  its  right  of  way  alleged  to 
have  been  encroached  upon,  the  defendant  in- 
troduced in  evidence  a  plat  of  the  right  of  way 
used  in  a  previous  suit  between  the  railroad  and 
the  township,  it  was  error  to  exclude  frt>m  eri< 
deuce  another  plat  of  the  right  of  way  made 
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earlier  by  a  real  estate  agent  of  the  company* 
dead  at  time  of  suit,  proved  to  have  been  his  by 
his  handwriting,  the  second  plat  being  a  counter 
declaration  to  the  first  plat  introduced  by  de- 
fendant; the  purpose  of  the  introduction  of 
such  plat  being  to  show  the  location  of  plain* 
tiff's  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  i§  1022-1027 ;  Dec.  Dig.  <9s»263.] 

Appeal  from  Common  Pleas  Ctrcnit  Court 
of  Sumter  County;  Hayne  F.  Rice,  Judge. 

Action  by  the  Atlantic  Coast  Ldne  Rail- 
road Company  against  Mary  A  Dawes. 
Judgment  for  defendant,  and  plaintiff  ap- 
I>eals.    Reversed. 

Ix  W.  McLemore,  Mark  Reynolds,  and  Pur- 
dy  &  Bland,  all  of  Sumter,  for  appellant  L. 
D.  Jennings  and  J.  H.  Clifton,  both  of  Sum- 
ter, and  E.  J.  Best,  of  Columbia,  for  respond- 
ent 

HTDRICK,  J.  Plaintiff  sued  to  recover 
possession  of  a  strip  of  land  about  18  feet 
wide,  extending  across  defendant's  lot  ad- 
joining its  right  of  way,  opposite  the  pas- 
senger station  at  Sumter,  alleging  that  the 
strip  is  a  part  of  its  right  of  way,  and  sought 
incidentally  to  require  defendant  to  remove 
some  structures  thereon,  alleged  to  be  of  a 
temporary  nature,  and  to  enjoin  further 
trespassing  thereon.  Defendant  denied  the 
allegations  of  the  complaint,  and  pleaded  es- 
toppel and  adverse  possession.  Defendant 
bas  owned  her  lot  since  1888.  .  Her  mother, 
Mrs.  HSpperson,  owns  an  adjacent  lot,  which 
also  adjoins  the  right  of  way.  Defendant 
resides  in  Pennsylvania,  and  her  mother  has 
had  control  of  her  lot,  as  her  agent,  possibly 
ever  since  she  has  owned  it.  For  many 
years — ever  since  defendant  has  owned  the 
lot,  and  for  some  time  before — ^it  has  been  in- 
closed on  the  side  next  the  right  of  way  by 
a  fence,  which  was  on  the  line  now  claimed 
by  defendant  About  1901  or  1902,  several 
amall  wooden  structures  were  erected  by  de- 
fendant, or  her  tenants,  on  the  strip  in 
question.  They  extend  up  to  the  line  of  the 
old  fence.  They  are  variously  spoken  of  as 
stores,  shops,  shacks,  and  shanties.  They 
are  of  cheap  construction,  and  of  no  consid- 
erable value,  and  are  used  as  negro  restau- 
rants and  fruit  stands.  The  plaintiff's  road- 
master  testified  tbat  he  knew  when  these 
structures  were  being  erected,  and  that  he 
reported  the  section  thereof  to  the  office  of 
the  company  to  whom  it  was  his  duty  to  re- 
port such  encroachments  on  the  right  of  way, 
and  that,  as  soon  as  the  land  was  needed  for 
railroad  purposes,  the  company  took  steps  to 
have  them  removed.  The  Jury  were  instruct- 
ed that,  if  the  right  of  way  extended  into  de- 
fendant's lot,  plaintiff  was  entitled  to  recover 
so  much  of  the  strip  in  question  as  the  evi- 
dence showed  to  be  within  the  right  of  way, 
unless  defendant  had  established  one  or  the 
other  of  her  affirmative  defenses  by  the  great- 
er weight  of  the  evidence.     In  accord. with 


the  principle  declared  in  Mrs.  Epperson's 
Case,  85  S.  C.  134,  67  S.  B.  236,  the  Jury 
were  further  told  that  merely  inclosing  a 
part  of  the  right  of  way  by  a  fence  was  not 
sufficient  to  put  the  company  on  notice  of 
adverse  possession,  but  that  there  must  be, 
in  addition  thereto,  proof  of  notice  to  the 
company  that  the  fence  was  an  assertion  of 
an  adverse  or  hostile  possession.  The  Jury 
found  for  defendant 

[1]  The  first  assignment  of  error  charges 
the  admission  of  incompetent  evidence  In  al- 
lowing Mr.  Brand,  a  witness  for  plaintiff,  to 
be  contradicted  by  Mr.  Epperson.  Mr.  Brand 
was  station  agent  of  the  railroad  company 
at  Sumter  from  about  1881  until  about  1890, 
and  is  now  vice  president  of  the  company. 
When  he  was  on  the  stand,  defendant  asked 
him,  for  the  purpose  of  laying  the  founda- 
tion for  the  contradiction  if  he  had  not,  in 
the  city  of  Sumter,  between  1886  and  1890, 
asked  Mr.  Epperson  to  take  a  message  to  his 
wife  to  the  effect  that  the  fence  inclosing  her 
lot  and  the  defendant's  lot  was  on  the  right 
of  way,  and  that  he  had  been  Instructed  by 
the  company  to  request  her  to  remove  it,  and 
if  Mr.  Epperson  did  not  tell  him,  in  reply, 
that  his  wife  said  that  the  fence  inclosed 
her  own  and  def^idant's  property,  and  that 
she  would  not  remove  it  This  was  the  evi- 
dence relied  upon  by  defendant  as  notice  to 
the  company  of  her  adverse  possession.  Mr. 
Brand  denied  the  conversation,  and  said  that, 
as  station  agent,  he  had  nothing  to  do  with 
such  an  encroachment  on  the  right  of  way 
as  the  one  in  question;  that  it  came  under 
the  roadmaster's  duties;  that  such  a  request 
would  not  have  been  made  through  him,  and 
was  not,  in  fact,  so  made,  and  that  he  had 
no  authority,  directly  from  the  company  nor 
under  his  general  duties,  to  make  it;  and 
that,  in  fact,  he  did  not  make  it  At  first 
the  court  ruled  the  proposed  contradiction 
incompetent,  but  defendant  then  introduced 
in  evidence  certain  rules  of  the  company, 
which  the  testimony  of  Mr.  Brand  tended  to 
show  were  in  effect  while  he  was  the  sta- 
tion agent.  Rule  890,  which  prescribed  the 
duties  of  station  agents,  and  rules  837  and 
1000,  which  prescribed  the  duties  of  road- 
masters,  were  as  follows: 

"Rule  890.  They  will  have  charge  of  the  com- 
pany's books,  papers,  buildings,  sidings  and 
grounds,  and  wilF  be  held  responsible  for  the 
safety  and  care  of  all  property  intrusted  to  the 
company  in  the  transaction  of  its  business,  and 
for  the  deportment  of  employes  at  their  sta- 
tions." 

"Rule  837.  You  will  promptly  report  any  en- 
croachment upon  the  land  of  the  company  by 
fences,  buildings  or  roads  belonging  to  other 
persons." 

"Rule  1000.  They  must  familiarize  themselves 
with  the  boundary  lines  of  all  company  proper- 
ty and  will  promptly  report  any  encroachment 
upon  the  land  of  the  company  by  fences,  build- 
ings or  roads  belonging  to  other  parties." 

Upon  the  introduction  of  these  rules,  the 
court  allowed  the  contradiction.    This  ruling 
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was  erroneotis.  Standing  alone,  role  880  can- 
not be  constxued  to  give  station  agents  anthor- 
ity  over  encroachments  npon  the  right  of  way 
at  places  other  than  the  station  grounds,  and 
it  is  questionable  whether  it  can  properly  he 
construed  to  give  them  such  authority  over 
an  encroachment  like  the  one  In  question,  un« 
less  it  affected  the  buildings,  sidings,  or 
grounds  at  the  station,  so  as  to  interfere  with 
the  proper  discharge  of  their  duties  in  some 
way,  such  as  the  receipt  and  delivery  of 
freight  or  baggage,  or  with  the  ingress  and 
egress  of  passengers  or  others  having  business 
at  the  station.  The  encroachment  in  ques- 
tion was  not  of  such  a  nature,  nor  was  it  at 
the  station,  which  was  located,  at  that  time, 
several  hundred  yards  distant  and  acro&s  two 
streets  from  the  present  station  and  the  prop- 
erty in  question.  But  when  this  rule  is  con- 
strued in  connection  with  rules*  837  and  1000, 
it  is  dear  beyond  controversy  that  it  was  the 
duty  of  the  roadmaster,  and  not  that  of  the 
station  agent,  to  report  the  encroachment, 
and  the  roadmaster,  Mr.  Bruner,  testified 
that  he,  in  fact,  did  report  it  So  that,  upon 
the  construction  of  the  rules  alone,  it  cannot 
be  said  that  Mr.  Brand  had  any  authority  to 
deal  with  this  encroachment  But  added  to 
this  we  have  his  positive  testimony  that  he 
had  no  such  authority.  The  contradiction 
was  therefore  improperly  allowed,  for  it  is 
well  settled  that  the  declaration  of  an  agent, 
toudilng  a  matter  not  within  the  scope  of 
his  authority  is  not  binding  upon  his  prln- 
ciiyal.  Piedmont  Mfg.  Co.  v.  Railroad  Co.,  19 
S.  0.  353;  Waldrop  v.  Railroad  Co..  28  S.  C. 
158,  5  S.  B.  471 ;  Schlapbach  v.  Railroad  Co., 
35  S.  C.  517,  15  S.  B.  241 ;  Guess  v.  Railway 
Co.,  40  S.  O.  450,  19  S.  B.  68. 

[2]  The  next  assignment  .of  error  Is  In  al- 
lowing plaintUTs  witness,  Mr.  Bruner,,  the 
roadmaster,  to  be  contradicted  by  Mrs.  Bp- 
person.  He  was  asked  if  Mrs.  Bpperson  had 
not  requested  him  to  fill  a  certain  hole  in  the 
right  of  way,  as  now  claimed  by  plaintiff,  in 
front  of  her  property,  and  possibly  also  in 
front  of  defendant's  property,  and  if  he  had 
not  replied  that  it  was  not  on  the  right  of 
way,  but  on  her  own  property,  and  that  he 
would  not  fill  it  He  denied  the  conversation, 
and  against  objection  the  court  allowed  Mrs. 
Bpperson  to  contradict  him.  The  cases  above 
dted  show  that  this  was  error,  as  there  was 
no  testimony  tending  to  show  that  Mr.  Bruner 
had  any  authority  from  the  company  to  bind 
it  by  any  such  declaration.  Under  rules  837 
and  1000,  above  quoted,  his  duty  was  limited 
to  ascertaining  the  boundary  lines'  of  the  com- 
pany's property  and  reporting  encroachments 
thereon.  This  certainly  does  not  directly 
or  by  implication  vest  in  him  authority  to 
waive  the  company's  rights  to  its  property  by 
his  declarations  with  regard  thereto. 


[3,4]  The  defendant  introduced  a  certain 
plat  of  the  plaintUTs  property  in  Sumter  ob- 
tained from  some  of  its-  officers  in  settling  a 
dispute  between  the  company  and  the  dty  ot 
Sumter  touching  anoth^  matter.    On  this 
plat  the  right  of  way  is  shown  by  scale  as  be- 
ing of  less  width  than  that  now  claimed  bj 
plaintiff.    In  reply,  plaintiff  sought  to  prove 
by  Mr,  Bmner,  who  assiated  In  making  the 
plat,  that  it  was  not  made  tor  the  porpose  of 
accurately  locating  the  ric^t  of  way  to  which 
the  company  waa  entitled  by  law,  but  merely 
to  show  the  open  space  available,  at  that 
time,  for  the  rearrangement  ot  its  trado. 
The  court  erred  in  excluding  this  explanation 
of  the  plat    It  matters  not  that  Mr.  Bnmer 
did  not  make  the  plat  or  that  his  own  meas- 
urements  and  figures  did  not  appear  thereon, 
though  he  said  that  some  of  them  did.   He 
testified  that  he  was  present  when  it  was 
made,  and  assisted  in  procuring  the  data  for 
it  and  that  he  knew  the  purpose  for  which  it 
was  made.    A  plat  made  for  a  particular  por- 
pose, or  to  show  a  specific  location,  may  not 
be,  and  often  is  not  accurate  with  regard  to 
other   matters   shown   thereon.     These  are 
often  sketched  in  without  accurate  measnie- 
ment  or  location.    Therefore  the  purpose  for 
Which  the  plat  in  question  was  made  was 
very  material  in  determining  its  reliability 
as  evidence  uiK>n  the  question  at  issue.   This 
plat  appears  to  have  been  made  in  1901,  and 
plaintiff  sought  to  rebut  the  inference  whldi 
defendant  sought  to  draw  from  it  by  introdnc- 
ing  a  plat  made  in  1887  of  the  company's 
property  and  rights  of  way  In  and  near  the 
station  and  yards  at  Sumter  by  Mr.  Brltt, 
who  was,  at  that  time,  a  dvil  engineer  and 
real  estate  agent  of  the  company.    This  plat 
showed!  the  right  of  way  as  now  daimed  by 
plaintiff.    Mr.  Bruner  testified  that  Mr.  Brltt 
was  dead,  that  he  knew  his  handwriting,  and 
that  the  blueprint  offered  showed  that  it  waa 
his  work,  and  that  Mr.  Brltt  had  given  him 
a  blueprint  of  the  plat    The  court  erred  tn 
excluding  this  plat    If  the  plat  of  1901  was 
competent  as  a  declaratory  act  of  the  com- 
pany, tending  to  show  that  it  did  not  then 
claim  to  the  extent  that  it  does  now  for  Its 
right  of  way,  clearly  the  plat  of  1897  was  ad- 
missible as  a  counter  declaration  that  it  was 
then   claiming  to   the  extent  that  it  now 
claims,  and  also  as  corroborating  the  testi- 
mony of  Mr.  Bruner,  which  was  erroneously 
excluded,  as  to  the  purpose  for  which  the  plat 
of  1901  was  made. 

In  this  view  of  the  case,  the  qnestions  pre- 
sented by  the  remaining  excepti<»i8  are  aca- 
demic and  need  not  be  considered. 

Judgment  reversed. 

GARY,  0.  J.,  and  WATTS,  FRASSB,  and 
GAGE,  JJ.,  concur. 
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a6  Ga.  App,  196) 

LOFTIN  ▼.  STATE.    (No.  6116.) 
(Oourt  of  Appeals  of  Georgia.    April  13,  1915.) 

(Syllahua  hy  the  Court,) 

Cbiminal  Law  ^s»1091  —  Appeal  —  Biix  of 
Exceptions— Stjfficibnct. 

The  Court  of  Appeals  cannot  consider  a 
bill  of  exceptions  which  contains  merely  a  re- 
cital of  the  history  of  the  case  and  specifies  the 
parts  of  the  record  to  be  transmitted,  but  wliich 
does  not  set  forth  any  complaint  as  to  any 
ruling  of  the  lower  court  or  assign  error  there- 
on. Under  such  circumstances  the  judgment 
must  be  presumed  to  have  been  correct,  and 
must  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2803,  2815,  2816.  2818,  2819, 
2823.  2824.  2828-2833,  2843,  2931-2933.  2948; 
Dec.  Dig.  ^s»1091.] 

Error  from  City  Court  of  CarroUton;  James 
Beall,  Judge. 

Proceeding  between  Al  Loftin  and  the  Stata 
From  the  judgment,  Loftin  brings  error.  Af- 
firmed. 

Hood  &  Strickland,  of  Carrollbm,  for  plain- 
tiff in  error.  C.  E  Roop,  of  CarroUton,  for 
the  State. 

RUSSELL,  C.  J.   Judgment  affirmed. 


as  Ga.  App.  194) 

CHRISTOPHER  ▼.  STATE.     (No.  59ia) 
(Court  of  Appeals  of  Georgia.    April  13,  1915.) 

(SyUdbuM  hy  the  Cowrt,) 

CfBiinivAi*  Law  ^»1175— Indictment  and  In- 
formation ^s>196~-Objection^Wajv]eb  or 
Right— Yabiance. 

Even  if  the  failure  to  properly  punctuate 
a  criminal  accusation  were  a  good  ground  for 
demurrer,  the  accused  in  the  present  case  waiv- 
ed his  right  to  object  by  his  failure  to  demur. 
Construing  the  accusation  without  reference  to 
its  punctuation,  there  was  no  such  variance  be- 
tween the  allegations  and  the  proof  as  required 
the  grant  of  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  iS  3179-3182;  De&  Dig.  <8=3> 
1175;  Indictment  and  Information,  Cent.  Dig. 
IS  628-035;  Dec  Dig.  «=:>196.] 

E)rror  from  City  Court  of  Americas;  W. 
M.  Harper,  Judge. 

Dunaway  Christopher  was  convicted  of 
crime,  and  brings  error.    Affirmed. 

W.  F.  Weaver,  of  Reynolds,  for  plaintiff 
in  error.  Zach  Childers,  Sol.  of  Americus, 
for  the  State. 

« 

RUSS£}LL,  C.  J.  The  motion  for  a  new 
trial  in  the  present  case  rests  upon  the  gen- 
eral grounds  that  the  verdict  is  contrary  to 
law,  contrary  to  evidence,  and  without  evi- 
dence to  support  It  There  was  no  demur- 
rer to  the  accusation,  which  charged  the  ac- 
cused with  the  offense  of  larceny  from  the 
liouse,  and  the  only  point  ui)on  which  the 
plaintiff  in  error  relies  is  an  alleged  fatal 
▼'arlance  between  the  allegatiOBB  of  the  ac- 
cusation and  the  proof  relative  to  the  theft 
of  a  pair  of  pants. 


The  contention  of  conna^  for  plaintiff  in 
error  is  that  the  indictment  charges  the  ac- 
cused with  having  entered  a  pair  of  pants 
with  intent  to  steal,  instead  of  alleging  the 
entry  of  the  storehouse  of  the  prosecutors 
and  the  taldng  and  carrying  away  of  the 
pants  with  that  intent  Even  if  the  manner 
in  which  the  accusation  is  punctuated  might 
have  caused  some  confusion  as  to  the  nature 
of  the  charge,  the  proper  time  to  have  cor- 
rected this  was  by  demurrer  before  arraign- 
ment. Bvery  defendant  has  the  right,  if  he 
requires  11)  by  timely  demurrer,  to  be  tried 
upon  an  accusation  perfect  both  in  form  and 
in  substance.  Merely  formal  defects  are 
waived  when  the  defendant  goes  to  trial  with 
out  objection,  and  punctuation  must  be  treat 
ed  as  a  matter  of  form,  and  not  of  substance, 
especially  when  the  charge  can  be  clearly  un- 
derstood if  all  the  punctuation  be  omitted. 

Omitting  the  effect  of  punctuation,  as  the 
plaintiff  in  error  did  by  his  failure  to  de- 
mur, the  proof  indubitably  sustained  all  of 
the  material  allegations  establishing  the  of- 
fense charged,  and  the  plaintiff  in  error  can- 
not complain  that  the  ]ury,  perhaps  in  the 
abundance  of  their  humanity,  only  found 
him  guilty  of  a  lower  grade  of  the  offense. 

Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 


(16  Oa.  App.  196) 
TOUMANS  V.  STATE.     (No.  6261.) 
(Court  of  Appeals  of  Georgia.    April  18,  1915J 

(BylXabiM  hy  the  Court,) 

1.  Cbiminal  Law  ^=»598  —  Continuance — 
Absence  of  WirNsss—DiecBBTiON. 

Upon  the  call  of  his  pase  the  defendant 
announced  ready,  although  a  witness  upon 
whose  absence  the  motion  for  a  continuance  was 
later  based  was  not  present  in  court;  and  up- 
on this  announcement  the  court  set  the  case  for 
a  subsequent  day  during  the  term.  A  motion 
for  continuance  was  thereafter  made,  because 
of  the  absence  of  this  witness;  but,  as  the  in- 
dictment had  been  found  at  a  previous  term 
of  the  court,  the  motion  did  not  fall  within  the 

Jrovisions  of  section  d86  of  the  Penal  Code  of 
910.  For  this  reason,  and  especially  since  it 
was  not  made  to  appear  that  the  witness  had 
ever  been  subposnaed,  the  trial  judge  did  not 
abuse  his  discretion  m  overruling  the  motion 
for  a  continuance. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1335-1341;  Dec.  Dig.  «=» 
59a] 

2.  SBnucnoN  under  Pbohisb  oir  Marbiagb. 

The  evidence  in  behalf  of  the  state  is  not 
subject  to  any  other  inference  than  that  the 
female  yielded  to  the  defendant's  solicitation 
for  sexual  intercourse  by  reason  of  persuasion 
and  a  pending  engagement  to  marry  her  and  a 
repetition  of  the  promise  of  marriage.  See  Wil- 
son V.  State,  58  Ga.  329;  Pough  v.  State,  7 
Ga.  App.  610,  67  8.  £.  605. 

8.  Vbbdiot  and  Denial  or  New  Tbiai.  Ap* 

PBOVED. 

The  evidence  supports  the  verdict,  and  the 
discretion  of  the  trial  judge  in  overruling  the 
motion  for  a  new  trial  will  not  be  disturbed. 


^=»For  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
84  S.E.— 53 
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Error  from  Superior  Court,  Pierce  Coun- 
ty;  J.  W.  Quincey,  Judga 

Gas  Youmans  was  convicted 'of  crime,  and 
brings  error.    Affirmed. 

Jas.  R.  Thomas,  of  Jesup,  for  plaintiff  in 
error.  M.  D.  Dickerson,  Sol.  Gen.,  of  Doug- 
las, and  S.  F.  Memory,  of  Blacksbear,  for  the 
State. 

RUSSELL,  a  J.    Judgment  affirmed. 


(16  04.  App.  88)  

RYAN  V.  PROGRESSIVE  RETAILER  PUB. 

CO.    (No.  666a) 

(Court  of  Appeals  of  Georgia.    March  18,  1915. 
Rehearing  Denied  April  12,  1915.) 

(ByllahuM  hy  the  Court,) 

1.  AocoBD  ANu  Satisfaction  ^s>11— Comfbo- 

HISB  AND  SbTTLEMENT  ^=»5— UNLIQUIDATED 

OB  Disputed  CiiAiif— What  Constitutes— 

Acceptance  of  Check. 

Where  the  amount  of  a  debt  la  unliquidated, 
or  disputed,  and  the  debtor  tenders  his  check 
for  a  less  amount,  containing  the  statement  that 
it  is  ''in  full  of  aU  demands  against'*  the  maker, 
and  the  creditor  accepts  the  cbedE,  indorses  it, 
and  collects  and  retams  the  money,  there  is  a 
yalid  accord  and  satisfaction,  although  the  cred- 
itor, at  the  time  of  receiving  the  check,  protests 
to  the  debtor  that  he  does  not  accept  it  in  full 
payment,  but  accepts  it  "only  as  a  credit  on 
account" 

(a)  This  ruling  ia  not  altered  by  the  fact  that, 
in  a  letter  sent  to  the  debtor  on  receipt  of  the 
check,  the  creditor,  after  stating  that  he  ac- 
cepts it,  ''only  as  a  credit  on  account,"  adds: 
"Please  advise  promptly  or  stop  payment  on  the 
check,  if  this  is  not  satisfactory,"  and  that,  after 
holdine  the  check  for  two  weeks  without  any 
reply  from  the  creditor,  he  cashes  it  and  uses 
the  money. 

(b)  It  is  immaterial  that  the  creditor,  after 
receiving  the  check,  erases  therefrom,  without 
the  consent  of  the  debtor,  the  words  '^  full  of 
all  demands  against"  the  maker. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  U  7?H5^;  Dec.  Dig. 
^=»11 ;  Compromise  and  Settlement,  Cent  Dig. 
§§10-16;  Dec  Dig.  «=»5.] 

2.  AccoBD  AND  Satisfaction  ^s»10— "Unliq- 
uidated" Claim. 

A  claim  is  "unliquidated"  or  disputed  when 
there  is  a  bona  fide  contention  that  the  debtor 
is  not  liable  for  the  full  amount  (Quoting 
Words  and  Phrases— Liquidated.) 

[Ed.  Note. — Fbr  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  §§  67-74;  Dec.  Dig. 
«=»10.] 

8.  Accord  and  Satisfaction  ^s»27  —  Bona 
Fide  Dispute— Question  of  Fact. 

Whether  there  is  such  a  bona  fide  conten- 
tion is  ordinarily  a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction.  Cent  Dig.  {§81,  59,  83,  97,  110, 
135,  150;   Dec.  Dig.  «=3»27.] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Beid,  Judge. 

Action  by  H.  C.  Ryan  against  the  Progres- 
sive Retailer  Publishing  Company.  Judg- 
ment for  defendant,  and  plaintUT  brings  er- 
ror.   Affirmed. 

Q.  Scott  Candler  and  Dean  B.  Ryman,  both 
of  Atlanta,  for  plaintiff  in  error.  O.  L. 
Pettlgrew,  of  Atlanta,  for  defendant  in  error. 


f  BROYLES,  J.  Ryan,  an  advertising  961icl- 
tor  in  St  Lonis,  saed  the  Progressive  Be- 
taller  Publishing  Company,  of  Atlanta,  for 
salary  and  commissions.  The  contract  be- 
tween them  was  evidenced  by  certain  letters 
written  by  both  parties.  The  case  was  sub- 
mitted to  the  trial  judge  upon  an  agreed 
statement  of  facts.  The  plaintiff  claimed 
there  was  due  to  him  $177,  this  total  arnonnt 
being  composed  of  $2  as  commissions,  and 
the  remainder  as  salary,  with  interest  there- 
on. The  defendant,  in  Its  answer,  ccmtend- 
ed  that  it  owed  the  plaintiff  nothing,  and 
pleaded  an  accord  and  satisfaction.  The 
trial  Judge  found  for  the  defendant,  and  the 
plaintiff  excepted. 

[1]  1.  In  Bass  Dry  Goods  Co.  v.  Roberts 
Coal  Co.,  4  Ga.  App.  520,  61  a  EL  1134,  this 
court  held  that: 

"Where  the  aggregate  amount  of  an  account 
is  in  dispute,  but  the  debtor  concedes  a  liabil- 
ity for  a  part  thereof,  and  tenders  that  sum 
in  payment,  on  the  condition  that  it  shall  be  in 
full  settlement,  the  creditor,  by  retaining  and 
using  the  money,  check,  or  other  thing  of  valne 
so  tendered,  extinguishes  the  whole  account,  not- 
withstanding he  protests,  at  the  time,  that  the 
remainder  of  his  claim  is  still  due  and  owing." 

In  that  case  Judge  Powell,  after  quoting 

from  Chicai^o  Railway  Co.  v.  Clarke^  178  U. 

S.  853,  30  Sup.  Ct  924,  44  L.  Ed.  1099,  said: 

"In  such  cases,  if  the  debtor  tenders  the  som 
as  to  which  he  is  willing  to  concede  a  liability, 
on  condition  that  it  is  to  be  accepted  in  foH 
settlement,  the  creditor  must  decline  the  tender, 
and  not  retain  and  use  the  money,  ch«:k,  or 
other  thing  of  value  offered  in  full  settlement" 

He  cites  also,  in  support  of  that  ruling, 

Redmond  v.  Atlanta  &  Birmingham  R.  0(x, 

129  Ga.  140,  58  S.  B.  874 ;   Wallser  v.  O'N^ 

Mfg.  Co.,  128  Ga.  835,  58  S.  £.  475 ;    WalJker 

V.  Wadley,  124  Ga.  286,  52  S.  E.  904;   J^ikins 

V.   National   Building  Association,    111  Ga. 

732,  36  S.  E.  945 ;   Hamilton  v.  Stewart,  105 

Ga.  300,  81  S.  B.  184;    Id.,  108  Ga.  472,  U 

S.    E.    128.    In    JenMns    v.   Naticmal,   etc, 

Ass'n,  supra,  it  is  held: 

**When  a  debtor  pays  to  a  ooUectin^  agoit  a 
given  sum  of  money  upon  the  express  condition 
that  the  same  is  to  be  accepted  hy  the  principal 
of  the  latter  in  full  settlement  of  all  demands 
against  the  debtor,  it  is  the  duty  of  the  creditor, 
within  a  reasonable  time  after  being  informed  of 
the  condition  on  which  the  payment  was  made, 
to  notify  the  debtor  whether  or  not  his  offer  of 
settlement  is  accepted,  and,  if  not,  to  return  to 
him  the  money  received." 

Justice  Cobb  in  that  case  said: 

•*In  Hamilton  v.  Stewart,  105  Ga.  300  [31 
8.  B.  184],  it  was  held  that,  where  a  debtor  re- 
mitted to  a  creditor  less  than  the  amount  of 
the  debt  as  claimed  by  the  creditor,  upon  the 
distinct  understanding  that  the  same  was  to  be 
received  in  full  discharge  of  the  debt,  if  the  cred- 
itor did  not,  within  a  reasonable  time  after  the 
money  was  received,  repudiate  the  offer  and  re* 
turn  the  money  remitted  to  him,  all  Ilabilivjr  on 
the  debt  would  be  discharged.  When  the  case 
was  before  the  court  a  second  time  (IDS  Ga. 
472  [34  S.  E.  123]),  the  necessity  for  the  re- 
turn of  the  money  within  a  reasonable  time  was 
emphasized,  and  it  was  intimated  that  a  bare  re- 
fusal to  accede  to  the  proposition  to  accept  the 
amount  in  full  discharge  would  be  unaraiUng  to 


^s>For  other  casea  see  aama  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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the  creditor  in  the  absence  of  a  return  of  the 
monay." 

And  In  the  Hamilton  Case,  supra,  Justice 

Cobb,  in  addition  to  what  has  been  quoted 

above,  said: 

"Nothing  could  be  clearer  than  the  proposition 
that,  where  one  person  delivers  to  another  prop- 
erty, to  be  retained  upon  a  condition  stated, 
the  party  receiving  it  cannot  retain  the  property 
and  repudiate  the  condition.  In  the  case  of  Ful- 
ler V.  Kemp,  138  N.  Y.  231,  33  N.  E.  1034 
[20  Ir.  R.  A.  785].  it  appeared  that  the  plaintiff 
had  sent  a  bill  of  $670  to  the  defendant,  and  that 
the  latter  declined  to  pay  the  bill  rendered,  but 
sent  a  check  for  $400,  stating  that  it  was  to  be 
in  full  satisfaction  of  plaintiff's  claim.  Plaintiff 
retained  the  check,  but  sent  another  bill  for  the 
same  amount  as  the  first  bill,  on  which  he  credit- 
ed the  amount  of  the  check  as  part  payment. 
The  defendant  at  once  notified  plaintiff  that  he 
had  sent  the  check  on  condition  that  it  should  be 
received  in  full  payment  of  his  bill,  and  that 
plaintiff  must  either  keep  it  on  that  condition, 
or  immediately  return  it  It  was  h^ld  that  the 
debt,  which  was  unliquidated,  was  satisfied  by 
the  retention  of  the  check,  since  its  acceptance 
involved  the  acceptance  of  the  condition  also. 
A  similar  ruling  was  made  in  the  case  of  Nas- 
soiy  V.  Tomlinson,  148  N.  Y.  326,  42  N.  E.  716 
[51  Am.  St  Rep.  695],  In  the  case  of  Petit  v. 
Woodlief,  115  N.  O.  120,  20  S.  E.  208.  it  was 
held  that:  'Where  a  draft  for  part  oi  an  in- 
debtedness was  sent  by  letter,  both  draft  and 
letter  stating  that  it  was  to  be  in  full  payment 
of  the  debt,  the  creditor,  by  converting  the  draft 
into  money,  elects  to  accept  the  compromise,  and 
the  debt  is  thereby  discharged  in  fulL* " 

See,  also.  Walker  v.  O'Neill  Mfg.  Ck>.,  su- 
pra; Wilcox  V.  Rogers,  13  Ga.  App.  410,  79 
S.  E.  219. 

The  decision  In  Stewart  v.  Stephens,  7  Ga. 
App.  453,  67  S.  E.  190,  relied  upon  in  the 
brief  of  counsel  for  the  plaintiff  in  error,  is 
not  in  conflict  with  the  above  ruliiig;  for  In 
that  case,  when  the  creditor,  Stephens,  drew 
Ills  draft  on  the  debtor  for  a  less  amount 
than  he  claimed  was  due  him,  and  the  debtor 
honored  the  draft,  and  Stephens  received  the 
money,  there  was  nothing  said  by  the  debtor 
about  it  being  a  payment  in  full  satisfaction 
of  Stephens'  claim ;  and  it  was  expressly  rul- 
ed that,  because  of  such  omission,  there  was 
no  valid  accord  and  satisfaction. 

"It  is  elementary  law  that  a  debtor  has  the 
right  to  attach  to  a  tender  such  lawful  condi- 
tion as  he  pleases.  And,  therefore,  where  a 
sum  of  money  is  tendered  in  satisfaction  of  the 
claim,  and  the  tender  is  accompanied  with  such 
acts  and  declarations  as  amount  to  a  condition 
that,  if  the  money  is  accepted  it  is  accepted  in 
satisfaction,  and  such  that  the  party  to  whom  it 
is  offered  is  bound  to  understand  therefrom  that 
if  he  takes  it  he  takes  it  subject  to  such  condi- 
tion, an  acceptance  of  the  money  offered  consti- 
tutes an  accord  and  satisfaction,  in  the  ab- 
sence of  fraud,  imposition,  or  mistake.  And  this 
is  so  wholly  irrespective  of  the  grounds  upon 
i^hich  defendant  declines  to  pay,  and  proposes 
to  deny  his  liability  for,  the  balance." 

*'The  acceptance  is  an  assent  de  facto,  and  the 
creditor  is  boimd  by  it.  Nor  is  it  necessary 
that  there  be  express  words  of  assent  to  the 
proposition.  On  the  contrary,  the  rule  ap- 
plies with  full  force  and  effect,  although  the 
creditor  protests  at  the  time  that  the  amount 
paid  is  not  all  that  is  due,  or  that  he  does  not 
Accept  it  in  full  satisfaction  of  his  claim.  Where 
the  tender  or  offer  is  thus  made,  the  party  to 
ivbom  it  is  made  has  no  alternative  but  to  re* 
fuse  it  or  accept  it  upon  such  condition.     If 


he  accepts  it,  he  accepts  the  condition  also,  not- 
withstanding any  protest  he  may  make  to  the 
contrary." 

"When  a  claim  is  disputed  or  unliquidated, 
and  the  tender  of  a  draft  or  check  in  settlement 
thereof  is  of  such  character  as  to  give  the  cred- 
itor notice  that  it  must  be  accepted  in  full  satis- 
faction of  the  claim,  or  not  at  all,  the  retention 
and  use  thereof,  by  the  creditor,  constitutes  an 
accord  and  satisfaction,  and  it  is  immaterial 
that  the  creditor  does  npt  return  a  receipt  in 
full,  or  that  he  sends  receipt  *on  account,'  or 
protests  that  he  does  not  accept  the  tender  in 
full  satisfaction  of  the  claim.  If  he  is  not  will- 
ing to  accept  the  check  in  full  payment,  it  is 
his  duty  to  return  it  without  using  it" 

The  above  quotations  are  from  1  Corpus 
Juris,  5ei,  562,  563,  which  cites,  in  support 
of  what  is  there  said,  numerous  authorities 
from  practically  all  of  the  states,  and  includ- 
ing many  from  Georgia. 

We  have  no  hesitation  in  deciding  that  the 
plaintiff  in  error  had  no  right  to  erase  from 
the  check  received  by  him  from  his  debtor 
the  words  "in  full  of  all  demands  against 
this  company."  This  action  of  his,  without 
the  knowledge  or  consent  of  his  debtor,  did 
not  change,  in  any  respect,  the  status  of 
their  litigation.  "The  erasure  or  alteration 
of  the  condition  expressed  in  a  check  by  the 
creditor,  without  notice  to,  and  assent  by, 
the  debtor,  will  not  prevent  its  acceptance 
from  constituting  an  accord  and  satisfaction, 
since,  if  the  creditor  were  allowed  to  accept 
it  for  a  different  purpose  than  that  allowed, 
it  would  be  to  allow  him  to  make  a  contract 
with  defendants  without  their  knowledge  and 
consent"  This  is  quoted  from  1  Corpus 
Juris,  564,  and  in  support  of  this  statement 
the  following  cases  are  therein  cited:  Wor- 
cester Color  Co.  V.  Henry  Wood's  Sons  Co., 
209  Mass.  105,  95  N.  EI  392 ;  Smith  v.  Bron- 
stein,  107  N.  Y.  Supp.  765;  Kerr  v.  Sanders, 
122  N.  a  635,  29  S.  B.  943;  Hull  v.  Johnson, 
22  R.  I.  66,  46  Atl.  182 ;  Hussey  v.*  Crass 
(Tenn.  Ch.)  53  S.  W.  986;  Gribble  ▼.  Ray- 
mond, etc.,  Co.,  124  App.  Dlv.  829,  109  N.  Y. 
Sui^.  242.  In  the  case  last  cited  the  ruling 
was  as  follows: 

"There  is  accord  and  satisfaction  where  plain- 
tiff asserted  that  under  his  contract  of  employ- 
ment he  was  entitled  to  ^commissions,  not  only 
on  orders  taken  by  him  personally,  but  on  those 
sent  in  by  his  customers,  and  defendant  assert- 
ed the  contrary,  and  on  that  basis  drew  and  de- 
livered a  check,  reciting  that  it  was  in  full  for 
commissions;  and  plaintiff,  having  reason  to  be- 
lieve that  it  was  not  the  full  amount  to  which 
he  was  entitled  on  the  contract  as  claimed  by 
him,  but  knowing  that  defendant  claimed  it  was 
in  full,  accepted  and  used  it,  striking  out,  un- 
known to  the  defendant  the  recital  that  it  was 
in  fuU." 

[2]  2.  There  is  considerable  uncertainty  in 

the  text-books,  and  in  the  decisions  of  the 

courts,  as  to  when  a  claim  is  '^liquidated"  or 

"unliquidated." 

"The  word  'liquidated,'  in  the  sense  of  the  rule 
that  payment  of  a  lesser  sum  is  a  discharge  as 
to  the  remainder  where  the  amount  in  dispute 
is  unliquidated,  but  that  it  is  not  a  discharge 
when  it  is  liquidated,  means  that  the  amount 
due  has  been  ascertained  and  agreed  on  by  the 
parties,  or  fixed  by  operation  of  law.  The  rule 
does  not  apply  where  there  is  a  bona  fide  dis- 
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fate  a«  to  tbe  amount  actually  due."  Treat  ▼. 
Wee,  47  Neb.  876.  883,  66  N.  W.  834,  836. 
.  '*A  demand  is  not  liquidated,  even  if  it  ap- 
pears that  something  is  due,  unless  it  appears 
now  much  is  due ;  and,  when  it  is  admitted  that 
one  of  two  specific  sums  is  due^  but  there  is  a 
general  dispute  as  to  which  is  the  proper 
amount,  the  demand  is  regarded  as  ^unliquidat- 
ed.'  within  the  meaning  of  that  term  as  applied 
to  the  subject  of  accord  and  satisfaction."  6 
Words  and  Phrases,  4174.  citing  Leetienne  ▼. 
Ernst,  6  App.  Div.  873.  39  N.  Y.  Supp.  199. 
200,  citing  Nassoiy  v.  Tomlinson,  148  N.  Y. 
326,  831,  42  N.  E.  715,  61  Am.  St  Rep.  695; 
Ives  V.  Jefferson  Ck>unty  Sup'n,  18  Wis.  166, 
168;  Clark  t.  Dutton,  ed  111.  521,  523;  Green- 
lee y.  Mosnat,  116  Iowa.  535,  90  N.  W.  33a 
339. 

"A  daim  is  not  liquidated  when  the  balance 
due  is  fairly  disputed."  Pollman.  etc.,  v.  City 
of  St  Louis,  145  Mo.  651,  657,  47  S.  W.  563. 
564. 

"Where  there  is  a  controversy  over  a  set-ofC, 
and  the  balance  due  the  plaintiff  is  fairly  in  dis- 
pute, the  daim  cannot  be  treated  as  liquidated, 
although  items  of  the  plaintiff's  daim  are  not 
disputed."  Ostrander  y.  Scott.  161  111.  839.  345. 
43  N.  E.  1089,  1091. 

''An  account  is  to  be  considered  as  liquidated 
after  a  demand  of  payment,  with  knowledge  of 
what  is  daimed  upon  the  part  of  the  debtor, 
and  without  objection  by  him;  or  after  it  has 
been  rendered  to  him  without  objection  to  it  on 
his  part  within  a  reasonable  time."  Henderson 
Cotton  Mfg.  Co.  y.  Lowell  Macb.  Shops,  86  Ky. 
668,  676,  7  S.  W.  142.  145. 

These  decisions  are  dted  in  5  Words  and 
Phrases,  4174,  and  Justice  Beck  quotes  from 
tbem  approvijigly  in  Redmond  y.  Atlanta  & 
Birmingham  R.  Co.,  129  Ga.  138,  58  S.  B. 
874. 

In  Hargroyes  y.  Cooke,  15  Ga.  321,  332, 
the  Supreme  Court  held  that: 

''A  debt  or  demand  is  liquidated  when  agreed 
on  by  the  parties,  or  fixed  as  to  the  amount  by 
operation  of  law." 

And  Judge  Lumpkin,  who  wrote  the  ded- 
slon  In  that  case,  said : 

'*When  is  a  debt  said  to  be  liquidated--^  dis- 
tinction so  prominently  preseryed  throughout 
the  whole  of  our  legislation?  I  answer,  when- 
eyer  the  amount  due  is  agreed  upon  by  the  par- 
ties or  fixed  by  operation  of  law.  A  debt  may 
be  in  writing,  and  not  liquidated,  or  yice  yersa, 
it  may  be  Uquidated,  though  not  in  writing. 
Open  accounts  are  raised  by  one  party  only. 
Tne  merdiant,  the  mechanic,  and  all  others  with 
whom  we  deal,  may  charge  what  they  pleaRe. 
It  is  an  ex  parte  affair.  The  account  is  open 
till  agreed  to  by  the  other  party.  It  may  be 
scaled  by  showing  that  the  goods  or  work  is 
oyercharged.  A  shopkeeper  may  produce  a  writ* 
ten  order  for  eyery  item  in  his  customer's  bill. 
Still  this  does  not  liquidate  it  On  the  other 
hand,  there  may  be  no  written  proof.  Still,  if 
the  debtor  has  acknowledged  the  justice  of  the 
account  it  is  no  longer  the  act  of  one  party, 
but  the  agreement  of  both;  it  is  liquidated. 
The  case  of  Lawson  y.  Nisbet  so  often  dted, 
sufficiently  illustrates  what  is  meant  by  liqui- 
dation, by  operation  of  law.  It  is  the  collection 
of  money  by  an  agent  the  payment  of  a  debt  by 
a  security,  and  such  like  cases,  where  the  liabil- 
ity is  for  a  fixed  and  precise  sum.  or  nothing  at 
all." 

So  we  must  consider  the  daim  in  the  in- 
stant case  as  one  whidi  is  tmliquidated  and 
In  dispute. 

[8]  8.  Whether  or  not  there  was  a  bona 
fide  dispute  between  the  parties  is  ordinarily 


a  qnestion  for  the  jazy.  In  Carlton  t.  West- 
em  A  Atlantic  R.  Co.,  81  Ga.  531,  7  S.  E. 
628,  the  Supreme  Court  held,  that: 

;it  should  haye  been  left  for  the  jury  to  dete^ 
mine  whether  the  wages  as  well  as  the  damaxcs 
were  in  dispute,  and  whether  the  settlement  cov- 
ered  all." 

See^  also,  Beayer  y.  Porter,  129  Iowa,  41, 
105  N.  W.  846;  Greenlee  y.  Mosnat  Utt 
Iowa,  585,  90  N.  W.  888;  Laroe  y.  Sugar 
Loaf  Dairy  Co.,  180  N.  Y.  867,  78  N.  E.  61; 
Cornell  y.  Taylor,  137  App.  Div.  496,  122 
N.  Y.  Supp.  157;  Mccormick  v.  Shea,  47 
Misc.  Rep.  618,  94  N.  Y.  Supp.  485.  In  the 
latter  case  it  was  held;  that,  where  the  ques^ 
tlon  as  to  whether  there  was  an  accord  and 
satisfaction  depends  on  whether  or  not  the 
claim  was  liquidated,  and  there  is  some 
eyidence  of  dispute  and  difference  as  to  the 
respectiye  obligations  of  the  parties,  it  should 
be  submitted  to  the  jury,  and  the  determina- 
tion of  the  question  by  the  court  la  error. 
.  The  learned  trial  Judge  in  this  case^  sit- 
ting as  a  jury,  determined  this  question  in 
fayor  of  Uie  defendant,  and,  the  eyidence 
being  suthdent  to  support  the  yerdlct,  his 
judgment  oyerruling  the  motion  for  a  new 
trial  is  aflirmed. 


(16  Oa.  App.  1SQ> 

MOTT  y.  STATB.    (Na  68ia) 
(Court  of  Appeals  of  Georgia.    April  13,  191&) 

rByllahui  hy  the  Court.) 

1.  lilCBNSES-OoCtTPATION   TaZ   —   RlOISnA- 
TION. 

In  section  960,  PoL  Code  1910,  whidi, 
among  the  "iB^ecific  and  occupation  taxes"  re- 
quired by  section  916  to  be  leyied  and  collected 
each  year,  imposes  ''upon  eyery  itinerant  doctor, 
dentist,  optician,  yeterinaiy  surgeon,  osteopa- 
thist,  or  specialist  of  any  kind  trayeling  and  do- 
ing business  in  this  state,  the  sum  of  ten  doUan 
for  each  county  in  which  they  may  practice  or 
do  business,"  the  proyiso  at  the  end  of  this 
clause,  "that  the  proyisions  of  this  section  shsll 
not  appl^  to  persons  whose  fixed  place  of  busi- 
ness IS  m  any  county  of  this  state,  and  who 
haye  paid  the  professional  tax  required  by  sec- 
tion 918,"  is  qualified  by  the  additional  pro- 
yiso that  if  any  such  person  ''shall  peddle  or  sell 
any  drug,  medicine,  remedy,  appliance,  spec- 
tacles, glasses,  or  other  goods,  in  oonnectioD 
with  the  practice  of  his  profession,  he  or  they 
shall  be  subject  to  the  tax  required  of  peddleit 
or  traveling  vendors  of  patent  or  proprietary 
medicines,  nostrums,  etc.,  by  section  vl6.  to  wit : 
Fifty  dollars  in  each  county  where  they  may  sell 
or  offer  to  sell  any  such  articles.**  And  sectios 
978  requires  that  "before  any  person  shall  be 
authorised  to  open  up  or  carry  on  said  business, 
they  shall  go  before  the  ordinary  of  the  county 
in  which  they  propose  to  do  business  and  reg- 
ister their  names,  the  business  they  propose  to 
engage  in,  the  place  where  it  is  to  be  conducted, 
and  they  shall  then  proceed  to  pay  their  tax  to 
the  collector.*'  Failure  so  to  regmter,  or,  after 
re^stration,  to  pay  the  tax,  is  declared  to  be  a 
misdemeanor.  See,  also,  Penal  Code  1910,  f 
469. 

2.  Licenses  ^=:»11— Opt[ciak»— Failxtse  to 
Reoisteb. 
The  foregoing  Code  sections  are  applicable 
where  one  who  is  an  optician  and  eye  specialist 
and  is  also  a  member  of  a  firm  engaged  in  the 
business  of  manufacturing  and  selling  eye^asses 
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at  a  fixed  place  of  bnainess  In  the  county  In 
which  he  resides  and  has  his  office,  and  who  has 
complied  with  the  laws  as  to  payment  of  tax- 
ation and  registration  of  business  in  that  coun- 
ty, trayels  to  other  counties  in  the  state,  stop- 
ping a  ^ort  time  in  each  at  a  place  advertised 
oy  him,  at  which  he  examines  and  tests  eyes 
without  charge  and  takes  orders  for  glasses  to 
be  made  and  delivered  by  his  firm,  and  sends  to 
the  firm  the  orders,  with  his  prescriptions  for 
the  glasses,  and  the  firm  sends  the  glasses  di- 
rectly from  its  place  of  business  to  the  persons 
ordering  them,  who  send  the  price  of  the  glasses 
to  the  firm,  or  in  some  instances  pay  it  to  him 
in  person,  though  he  does  ^ot  himself,  in  any 
instance,  deliver  the  glasses  at  the  time  or  place 
of  taking  the  order. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Gent  Dig.  §§  18-20,  21;  Dec.  Dig.  <d=s>ll.] 

8.  LicaNBEfl  —  Opticians  —  Failpbb  to  Rbo- 

ISTEB. 

The  agreed  statement  of  facts  authorized  a 
conviction  of  the  offense  of  failing  to  register 
under  section  978,  supra. 

Error  from  Superior  Court,  Glynn  Ck>unty ; 
C.  B.  Oonyers,  Judge. 

Kennon  Mott  was  convicted  of  failing  to 
register  under  Pol.  Code  1910,  t  978,  and 
brings  error.    AfiSurmed. 

R.  W.  Durden,  and  Frank  H.  Harris,  both 
of  Brunswick,  and  Ernest  Dart,  of  Jackson- 
ville, Fla.,  lor  plaintiff  in  error.  J.  H. 
Thomas,  SoL  Qen.,  of  Jesnp,  for  the  Stata 

WADE,  J.    Judgment  afilrmed. 

BBOYLES,  J.,  not  presiding. 

a6  Ga.  App.  1S6) 

OAILUABD  et  al.  ▼.  STATE.     (No.  5991.) 
(Court  of  Appeals  of  Georgia.    April  13,  1915.) 

(SyUahut  by  the  Court j 

1.  Cbiminal  Law  ^s»878-~yEBDicT  on  Sbv- 
EBAL  Counts— Sentence. 

The  evidence  was  sufficient  to  authorize  the 
▼erdict  finding  the  defendants  guilty  of  robbery 
by  force,  as  charged  in  the  first  count  of  the 
indictment;  and,  this  being  true,  the  mere  fact 
that  the  indictment  contained  also  a  count  charg- 
ing robbery  by  sudden  snatching  afforded  no  ob- 
stacle to  Uie  court's  imposing  a  single  sentence 
upon  the  count  which  was  sustained  by  evidence. 
The  rule  announced  in  Driver  v.  State.  112  Ga. 
229,  37  S.  E.  400,  and  in  Douglas  v.  Town  of 
Kestler,  14  Ga.  App.  612,  81  S.  E.  803,  has  no 
application  in  this  case,  for  the  verdict  finding 
the  defendants  guilty  of  "robbery  by  force"  ii 
not  a  general  verdict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2098-2101;   Dec.  Dig.  ^=s> 

2.  Cbiminal   Law   ^=»786  — Instbuotions-- 
Statement  of  Accused. 

Under  the  ruling  of  this  court  in  McCul- 
lough  V.  State.  10  Ga.  App.  403,  73  S.  E.  540^ 
a  trial  judge  may  charge  the  jury  in  a  crim- 
inal case  that  they  may  believe  the  statement 
of  the  accused  in  pre^rence  to  the  evidence 
••provided  they  believe  it  to  be  true." 

[Ed.  Note.— For  other  cases,  see  Criminal 
I/aw,  Cent  Dig.  81  1787,  1895-1901,  1960, 
1984;  Dec.  Dig.  <8»786.] 

Error  from  Superior  Court,  Chatham  Coun- 
ty ;  W.  G.  Charlton,  Judge. 


Joe  Gailllard  and  others  were  convicted  of 
robbery,  and  bring  error.    Affirmed. 

Robert  L.  Colding  and  David  S.  Atkinson, 
both  of  Savannah,  for  plaintiffs  in  error. 
Walter  C.  Hartridge,  SoL  Geiu,  of  Savannah, 
for  the  State. 

BUSSELIi,  a  J.    Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 


(16  Ga.  App.  228) 
HICKS  V.   STATE.     (No.  «271.) 
(Court  of  Appeals  of  Georgia.    April  13,  1915.) 

(8yllahu%  hy  the  Court.) 

1.  Gaming  <S=»85,  87,  94,  90— Accusation— 
Requisites— Evidence— Burden  of  Pboof. 

In  an  accusation  of  gaming,  it  is  not  neces- 
sary to  specify  the  particular  game  played  or 
to  identify  the  players,  but,  if  the  game  be  iden- 
tified by  confining  the  charge  to  a  particular 
game,  not  only  is  evidence  thereby  restricted  to 
proof  of  the  game  specified,  but  the  burden  de- 
volves upon  the,  state  of  proving  that  the  game 
in  which  the  accused  was  engaged  was  the  pre- 
cise gome  charged  in  the  accusation. 

[Ed.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  S§  220^223,  228,  235-240,  261,  266, 
274-283,  285;   Dec  Dig.  «=»85,  87,  94,  96.] 

2.  Criminal  Law  ^ss>li58,  1186 --  Appeal  — 
Finding— EviDENOB. 

Where  the  testimony  presents  an  issue  of 
fact,  the  jury  or  the  court  trying  the  case  with- 
out a  jury,  is  the  sole  arbiter,  and,  if  its  find- 
ing is  supported  by  any  evidence,  the  finding 
will  not  be  disturbed,  unless  an  error  in  the  trial 
induced  or  contributed  to  the  result  Upon  re- 
view the  sufficiency  of  the  evidence  adduced  to 
support  th^  particular  finding  is  a  matter  of  law, 
and  a  finding  without  sufficient  evidence  to  sup- 
port it  is,  for  that  reason,  contrary  to  law.  In 
the  present  case  the  judgment  finding  the  ac- 
cused guilty  was  without  evidence  to  support  it 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3061-3066,  3070,  3071,  3074. 
3215-3219, 3221, 3230;  DecDig.  <d=s>1158, 1186.] 

3.  Cbiminal  L^w  ^=»1114,  1134  —  Appeal  — 
Bevibw— Sufficiency  or  Evidence. 

In  determining  whether  the  evidence  adduced 
on  the  trial  was  sufficient  to  authorise  the  verdict, 
a  reviewing  court  cannot  go  outside  of  the  brief 
of  the  testimony,  as  approved  by  the  trial  judge, 
or  incorporate  as  a  fact  his  opinion  or  conclu- 
sion that  certain  demonstrative  evidence  was 
sufficient  to  establish  a  particular  fact.  In  test- 
ing the  sufficiency  of  the  evidence  to  support  a 
particular  finding,  a  court  of  review  should  be 
guided,  by  such  conclusions  as  are  naturally, 
reasonably,  and  legally  supported  in  fact,  and 
cannot  merely  adopt  the  condusioos  of  the  trial 
court  It  cannot  derive  assistance  from  conclu- 
sions based  upon  matters  not  disclosed  by  the 
record,  for  they  cannot  with  propriety  be  consid- 
ered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2587.  2653,  2918,  2921,  2986- 
2998,  3056,  3067-3071;  Dec  Dig.  <e=>1114, 
1134.] 

Broyles,  J.,  dissenting. 

Error  from  Oity  Court  of  Hazlehurst;  J. 
B.  Grant,  Judge. 

Charlie  Hicks  was  convicted  of  gaming, 
and  brings  error.    Reversed. 
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Gordon  Knox  and  Newton  Gaskins,  both  of 
Hazlehurst,  for  plaintiff  in  error.  S.  D.  Dell, 
Sol.  pro  tern,  and  J.  Mark  Wilcox,  SoL,  both 
of  Hazlehurst,  for  the  State. 

RUSSELL,  a  J.  1.  On  the  first  point 
which  presents  itself,  to  wit,  that  the  date 
of  filing  entered  on  the  accusation  (Decem- 
ber 29th)  was  subsequent  to  the  date  of  the 
trial  (December  28th),  we  cannot  consider 
the  statement  of  the  trial  Judge,  written  be- 
low the  signature  of  his  certificate  to  the 
bill  of  exceptions,  that  the  accusation  was 
actually  filed  on  December  28th,  before  the 
trial,  for  it  is  well  settled  that  the  power  of 
a  trial  Judge  over  a  bill  of  exceptions  is 
exhausted  with  the  signing  of  the  certificate, 
and  that  any  subsequent  statement,  qualify- 
ing or  contradicting  the  statements  of  the  bill 
of  exceptions  which  he  has  certified  to  be  true, 
is  in^ectual  and  cannot  be  considered  by  a 
reviewing  court  It  is  to  be  inferred,  how- 
ever, that  the  defendant  waived  the  formal 
filing  of  the  accusation  prior  to  the  trial,  or 
perhaps  consented  to  go  to  trial  without  it 

[1,  2]  The  record,  then,  raises  merely  the 
single  question  whether  the  evidence  was 
sufficient  to  support  the  Judgment  finding 
the  accused  guilty  of  playing  and  betting  at 
a  game  of  "skin."  A  verdict  supported  by 
some  evidence  ^and  approved  by  the  trial 
Judge  is  never  disturbed  by  this  court,  unless 
some  error  was  committed  which  may  have 
caused  an  unfavorable  finding  against  the 
plaintiff  in  error,  or  contributed  to  it  by  prej- 
udicing him  before  the  Jury.  But  a  verdict 
or  finding  without  any  evidence  to  support 
it  is  contrary  to  law.  The  sufficiency  of 
the  evidence  in  any  case  to  support  a  par- 
ticular finding  is  always  a  matter  of  law, 
and  a  finding  adjudged  by  the  court  to  be 
unsupported  by  evidence  is  contrary  to  law. 
In  the  present  case  a  single  witness  for  the 
prosecution  testified  that  he  saw  the  accused, 
with  others,  engaged  in  a  game  of  cards,  and 
that  some  had  cards  and  some  had  money; 
and  the  evidence  would  have  authorized  a 
verdict  of  guilty  if  the  state  had  preferred 
a  general  charge  of  gaming.  The  state  was 
not  required  to  specify  the  game  in  which 
the  defendant  was  engaged,  but  having  se- 
lected a  specific  game,  and  having  based  the 
charge  thereon,  it  devolved  upon  the  state 
to  prove,  beyond  a  reasonable  doubt,  that 
the  defendant  played  the  game  of  '"skin." 
If  the  state  had  charged  generally  that  the 
defendant  played  and  bet  for  money  or  other 
thing  of  value  at  a  game  played  with  cards, 
without  specifying  the  particular  kind  of 
game  played,  one  of  the  results  of  the  trial 
might  have  been  to  enable  the  accused  to 
interpose  a  plea  of  former  Jeopardy  to  any 
charge  of  gaming  laid  prior  to  tlie  accusa- 
tion npon  which  he  was  tried,  whereas  the 
state,  in  restricting  the  charge  in  the  accusa- 
tion to  the  single  game  of  "skin,"  retained 
the  right  to  prosecute  him  under  a  different 
accusation    for    engaging   In   any    imlawful 


game  other  than  the  game  known  as  "skin,** 
not  barred  by  the  statute  of  limitati(Hi& 

Authorities  are  abundant  in  support  of  the 
proposition  that  the  state,  having  charged  the 
defendant    with    having    played    a  specific 
game,  was  confined  in  its  proof  to  evidence 
in  support  of  that  charge.    Judge  WADE  and 
myself  are  of  the  opinion  that  the  erideoce 
is   insufficient   to    show  that  the  game  in 
which  the  defendant  was  shown  by  the  tes- 
timony to  have  been  engaged  was  tbe  game 
commonly   known   as  "skin."     The  burden 
was  upon  the  state  to  show  affirmatively  that 
the  game  in  which  the  defendant  was  play- 
ing was  "skin" ;  and,  if  there  was  any  doabt 
upon  the  subject,  the  state  failed  to  carry 
the  burden  resting  upon  it    Even  if  a  con- 
sideration of  the  evidence  induces  the  conclu- 
sion that   the   defendant  might  ha?e  been 
playing  skin,  an  acquittal  nevertheless  would 
be  the  only  proper  legal  result    On  the  con- 
trary, however,  the  expert  witness,  introdnc- 
ed  by  the  state  as  a  connoisseur  on  the  game 
of  "skin,"  testified,  upon  a  rteum^  ol  the 
facts  stated  by  the  only  eyewitness,  that  he 
could  not  say  that  the  game  described  by  the 
witness  was  the  game  of  "skin."    The  eye- 
witness did  not  attempt  to  denominate  the 
game,  and  apparently  was  unfamiliar  with 
the  nomenclature  or  details  of  the  different 
games  played  with  cards.    He  merely  stated 
what  he  saw  the  players  do  and  the  posi- 
tion of  the  cards.    According  to  the  testimony 
of  the  expert  witness,  if  the  cards  were  in 
the  position  detailed  by  the  eyewitness,  and 
if  what  he  said  he  saw  actually  twA  place, 
the  game  which  was  being  played  was  not 
the  game  of  "skin."     The  majority  of  the 
court,  therefore,  think  the  evidence  was  so 
insufficient   that  the  conviction  of  the  ac- 
cused is  contrary  to  law. 

[8]  The  learned  trial  Judge  incorporates  in 
his  statement  approving  the  brief  of  the  evi- 
dence the  statement  that  "the  game  of  'stdn* 
was  more  fully  demonstrated  to  the  court 
than  the  description  in  the  above  brief;"  bm 
we  are  not  able  to  consider  this  statement 
To  any  statement  which  the  trial  Judge  might 
have  made  purporting  to  relate  facts  or  oc- 
currences which  transpired,  we  would  un- 
hesitatingly give  credence,  not  only  in  obedi- 
ence to  the  law,  but  also  on  account  of  our 
personal  knowledge  of  the  unquestibned  per- 
sonal integrity  of  the  Judge  who  presided  in 
this  case;  but,  in  reaching  a  conclusion  as 
to  the  sufficiency  of  the  evidence  as  a  basis 
for  its  decision,  a  court  of  review  must  act 
upon  its  own  conclusions,  as  deduced  from  the 
evidence  obtained  from  the  only  source  pro- 
vided by  law — the  brief  of  the  testimony  as 
approved  by  the  trial  Judge.  It  was  within 
the  power  of  the  trial  Judge  in  the  present 
case  to  have  required  the  recitals  of  the  brief 
of  evidence  as  to  the  details  of  the  demon- 
stration to  be  made  more  full — to  be  made 
exact — and  it  may  be  that  if  that  had  l>een 
done,  we  should  have  reached  the  same  cod- 
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elusion  that  be  did.  Bnt  since  we  are  not 
permitted  to  draw  conclusions,  except  from 
the  evidence  as  recorded,  and  cannot  merely 
adopt  the  conclusion  of  the  trial  judge  on 
demonstrative  evidence  undisclosed,  we  can- 
not with  propriety  even  consider  the  result 
of  his  conclusions  or  permit  ourselves,  in 
discharge  of  the  responsibility  resting  upon 
us,  to  be  in  any  wise  influenced  thereby.  In 
testing  the  sufficiency  of  the  evidence  to  sup- 
port a  particular  finding,  a  court  of  review 
should  be  guided  only  by  such  conclusions 
as  are  naturally,  reasonably,  and  legally  sup- 
ported in  fact,  and  cannot  adopt  the  conclu- 
sions of  the  trial  court  as  such.  It  cannot 
derive  assistance  from  conclusions  based  up- 
on matters  not  disclosed  by  the  record. 
Judgment  reversed. 

BROYLES,  J.  (dissenting).  The  e^dence 
that  the  accused  was  playing  the  game  of 
cards  known  as  "skin,"  as  alleged  in  the 
accusation,  is  not  entirely  satisfactory  to  me, 
but  a  very  important  part  of  that  evidence 
being  demonstrations  by  witnesses  with  packs 
of  playing  cards,  the  trial  judge,  who,  sitting 
as  judge  and  jury,  saw  those  demonstrations, 
was  in  a  much  better  position  than  we  are  to 
determine  that  question  of  fact;  and  he, 
sitting  as  a  jury,  having  determined  it,  and, 
as  trial  judge,  having  approved  the  verdict, 
and  no  error  of  law  being  complained  of,  in 
my  opinion  his  discretion  in  refusing  to  grant 
the  motion  for  a  new  trial  should  not  be  in- 
terfered with.  Moody  v.  State,  1  Ga.  App. 
775  (10),  68  S.  B.  262;  Sims  v.  State,  1  Ga. 
App.  T76  (3),  778  (3),  87  S.  E.  1029;  Scott  ▼. 
State,  6  Ga.  App.  567  (2),  65  S.  E.  359. 

(16  Ga.  App.  191) 

SHEALEY  ▼.  STATE.     (No.  5864.) 
(Court  of  Appeals  of  Georgia.    April  13,  1915.) 

Indictment    and    Information    ^=9176    — 
Pleading  and  Pboop— Vabianck. 

Evidence  tending  to  show  the  commission  of 
the  offense  at  a  time  subsequent  to  the  date  of 
the  affidant  upon  which  the  accusation  was 
founded  is  inadmissible,  and  upon  proi)er  ob- 
jection should  be  excluded. 

[Eid.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §  548;  Dec,  Dig. 
^=»176.] 

Error  from  City  Court  of  Oglethorpe;  R. 
Ijw  Greer,  Judge. 

West  Shealey  was  convicted  of  carrying  a 
pistol  without  a  license,  and  brings  error. 
Reversed. 

Jere  M.  Moore,  of  Montezuma,  for  plain- 
tiff in  error.  Jule  Felton,  Sol.,  of  Monte- 
zuma, for  the  State. 

RUSSELL,  C.  J.  On  November  26,  1913, 
D.  D.  Mitchell  made  an  affidavit  charging 
ttie  defendant,  Shealey,  with  the  offense  of 
carrying  a  pistol  without  a  license  on  the 
18th  day  of  November,  1913.  On  the  29th 
of  November   Shealey  was  committed  upon 


this  warrant  The  defendant  was  tried  in 
the  city  court  of  Oglethorpe  upon  an  accusa- 
tion dated  April  16, 1914;  the  Jury  found  him 
guilty;  and  exception  is  taken  to  the  judg- 
ment refusing  a  new  trial.  It  is  unnecessary 
to  refer  to  the  general  grounds  of  the  motion 
for  a  new  trial,  for  there  was  sufficient  evi- 
dence to  have  warranted  the  verdict  If  the 
evidence  had  been  admissible.  However,  in 
another  ground  of  the  motion  for  new  trial 
complaint  is  made  that  the  court  erred  in 
admitting,  over  the  defendant's  objection, 
testimony  to  the  effect  th'at  the  offense  charg- 
ed was  committed  on  the  13th  day  of  April, 
1914;  and  we  are  of  the  opinion  that  the 
objections  were  well  taken,  and  that  the  tes- 
timony in  question  should  have  been  repelled. 
Wlthodt  this  testimony  the  evidence  was 
doubtless  insufficient  to  authorize  a  convic- 
tion; but,  even  if  there  was  other  testimony 
which  would  have  authorized  the  conviction 
of  the  accused,  a  new  trial  should  never- 
theless have  been  granted,  because  it  is  not 
within  the  power  of  the  court,  in  such  a  case, 
to  know  whether  a  verdict  rests  upon  the 
legal  or  upon  the  Illegal  testimony.  Aside 
from  its  merits  upon  other  grounds,  the  de- 
fendant's objection  to  the  testimony  of  the 
two  witnesses  named  Brady,  upon  the  ground 
that  testimony  tending  to  show  his  guilt  at  a 
time  subsequent  to  the  date  of  the  affidavit 
upon  which  the  accusation  was  based  was  In- 
admissible, was  well  taken.  That  such  tes- 
timony is  inadmissible  is  ruled  in  Chambers 
V.  State,  85  Ga.  220,  11  S.  E.  653,  and  in 
Turner  v.  State,  89  Ga.  424,  15  S.  E.  488. 
It  is  well  settled,  of  course,  that  the  prosecu- 
tion is  not  restricted  in  its  proof  to  the  pre- 
cise date  alleged  in  the  indictment  or  other 
criminal  accusation,  but  may  prove  the  com- 
mission of  the  alleged  offense  at  any  time 
within  the  statute  of  limitations.  But  the 
rule  prescribed  in  section  30  (4)  of  the  Penal 
Code,  as  well  as  the  decisions  of  this  court 
in  HoUlngsworth  v.  State,  7  Ga.  App.  18,  65 
S.  B.  1077,  Holmes  v.  State,  7  Ga.  App.  570, 
67  S.  E.  693,  and  Johnson  v.  State,  7  Ga. 
App.  50,  66  S.  E.  148,  holding  that  the  state 
may  introduce  evidence  of  any  violation  of 
the  statute  under  which  the  accused  may  be 
charged,  which  occurred  within  two  years 
prior  to  the  date  of  the  filing  of  the  accusa- 
tion, is  subject  to  the  qualification  that  the 
date  of  the  offense  must  be  prior  also  to  the 
affidavit  upon  which  the  accusation  is  found- 
ed. The  cases  which  are  relied  upon  by 
counsel  for  the  state  merely  reiterate  the 
well-settled  rule  that  the  state  is  not  restrict- 
ed in  its  proof  to  the  specific  date  designated 
in  the  indictment  or  other  accusation,  as  the 
day  upon  which  the  offense  was  committed, 
and  the  point  now  presented  was  not  raised 
in  any  of  them. 

An  accusation  in  a  city  court  must  be 
based  upon  an  affidavit  charging  the  offense, 
and  the  proof  must  conform  to  the  affidavit 
as  well  as  to  the  accusation.    In  other  words. 


^Ss^PoT  other  cAses  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Disests  and  Indezea 
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the  accasatloD  must  follow  the  affidavit,  and 
the  proof  must  follow  and  conform  to  both. 
The  state  can  prove  that  the  crime  was  com- 
mitted at  any  time  prior  to  the  time  of  the 
filing  of  the  accusation  only  when  the  time 
mentioned  Is  also  prior  to  the  time  of  the 
making  of  the  affidavit  upon  which  the  accu- 
sation depends.  The  dependence  of  the  accu- 
sation upon  the  affidavit  was  not  dealt  with 
in  any  of  the  cases  to  which  counsel  for  de- 
fendant in  error  refers,  and  there  is  there- 
fore no  conflict  between  what  was  ruled  in 
those  decisions  and  what  is  now  ruled.  In 
the  Chambers  Case,  as  well  as  in  Turner's 
Case,  supra,  the  Judgment  was  reversed  be- 
cause it  did  not  plainly  appear  whether  the 
offense  was  committed  prior  to  the  date  of 
the  affidavit  upon  which  the  accusation  was 
based  or  subsequently  thereto.  In  the  case 
at  bar  the  evidence  was  objected  to  upon  the 
ground  that  it  was  uncontradicted  that  the 
transaction  which,  disclosed  the  guilt  of  the 
accused  occurred  subsequently  to  the  mak- 
ing of  the  affidavit  which  was  the  basis  of 
the  accusation  upon  which  he  was  being 
tried.  If  a  verdict  cannot  be  supported  when 
it  is  doubtful  whether  the  offense  was  com- 
mitted prior  to  the  making  of  the  affidavit 


HAM  et  aL  v.  HAM  et  al. 
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(No.  142.) 


(Supreme  Ck>urt  of  North  C!arolina.    March  3L 

1915.) 

1.  Wnxs  ^=»542  — CoNSTBUcnoir— ViSTCto 
OF  Estates— **Ob." 

Testator  devised  described  real  estate  to  his 
four  sons,  to  be  equally  divided  between  them, 
but  should  either  die  before  attaining  fall  a^e, 
"or  without  children  surviving  him,"  his  w 
their  share  should  go  to  the  others  that  wen 
living,  but  not  to  any  of  his  other  chOdreD, 
and  devised  other  real  estate  to  tiie  four  eons, 
and  should  either  die  before  attaining  fall  ig«, 
'*or  [without]  leaving  children**  surviviog,  his 
or  their  share  should  be  divided  equally  between 
those  that  were  living.  HM^  that  the  wc^d 
*'or"  must  be  construed  as  '^nd,"  and  hence 
the  share  of  eadi  son  became  absolote  on  at- 
taining full  age. 

[Ed.  Note.— For  other  cases,  see  WIDs,  (3ent 
Dig.  ;|  1165-1168,  1177,  1302-1309;  Dec  Dig. 
^=»542. 

For  other  definitions,  see  Words  and  Phraaea, 
First  and  Second  Series,  Or.] 

2.  Wills  ^=s>54S  —  Constbuotion  —  Estates 
Acquired. 

Testator  devised  real  estate  to  his  four 
90oa,  to  be  equ&lly  divided  between  them,  but 
should  either  die  before  arriving  at  full  age  or 
without  children  surviving  him,  "then  lus  or 
their  share"  should  "go  to  the  others  that  are 


tlon    tne    conviction    cannot    be   snpportea ;  and  provided  that  should  either  die  before  ar- 
riving at  full  age  "or  [without]  leaving  childrea 

■liririvin9      him      •     •     •     Mm      a*      «-hAii*     nhaiw* 


where  the  only  proof  of  the  commission  of 
the  offense  relates  to  a  time  subsequent  to 
the  making  of  the  aflQdavit,  and  to  matters  to 
which,  in  the  very  nature  of  things,  the  orig- 
inal affidavit  could  not  have  referred.  It  is 
not  conceivable  that  an  affidavit  made  on  the 
26th  day  of  November,  1913,  could  relate  to 
the  commission  of  an  offense  on  the  13th 
day  of  April,  1914.  The  court  erred  in  not 
sustaining  the  objections  to  the  testimony, 
and  in  refusing  to  correct  this  error  upon  the 
motion  for  a  new  triaL 
Judgment  reversed. 

BROYLES,  J.,  not  presiding. 

(16  Oa.  App.  193) 

SHBALEY  V.  STATE.    (No.  5865.) 
(Court  of  Appeals  of  Georgia.    April  13,  1916.) 

fSyllabuM  hy  th€  OowrtJ 

Cabrtinq  Weapons. 

The  ruling  in  this  case  is  controlled  by  the 
decision  of  this  court  in  the  case  of  Shealey 
V.  SUte,  84  S.  E.  839,  this  day  decided. 

Error  from  City  Ck>urt  of  Oglethorpe;  B. 
L.  Greer,  Judge. 

West  Shealey  was  convicted  of  carrying  a 
concealed  weapon,  and  brings  error.  Re- 
versed. 

Jere  M.  Moore,  of  Montezuma,  for  plaintiff 
in  error.  Jule  Felton,  SoL,  of  Montesnma, 
for  the  State. 

RUSSELL,  C.  J.    Judgment  reversed. 

BROYLES,  J.,  not  presiding. 


surviving  him  •  •  "•  his  or  thefr  share' 
should  be  taken  and  divided  equally  between 
those  that  were  living.  He  made  ample  pro- 
vision for  his  other  children.  Held,  that  the 
word  "others"  referred  to  the  sons,  while  the 
word  "other"  referred  to  the  other  children  of 
testates:  and  where  alt  the  sons  attained  fnH 
age,  each  acquired  an  absolute  share  whidi  did 
not  pass  to  the  children  of  a  deceased  mm 
on  the  death  of  other  sons  without  issae. 

[Ed.  Note.~For  other  cases,  see  Wills,  Gent 
Dig.  H  1182,  1183;   Dec.  Dig.  «=»548.] 

8.  Wills  ^s»551  —  CoNsnnTonoN  —  Bstaics 

ACQUIBBD. 

Testator  devised  real  estate  to  his  som, 
to  be  equally  divided  between  them,  but  should 
either  die  before  attaining  full  age  or  witboat 
children,  his  share  should  go  to  the  others  that 
were  living,  and  devised  other  real  estate  to 
them,  and  should  either  die  before  attainini 
full  age  "or  leaving  children  surviving  him/ 
his  share  should  be  taken  equally  between  those 
that  were  living.  Held,  that  the  word  "with- 
out" was  clearly  omittea  In  the  quoted  phrase, 
and  the  court  must  construe  the  will  as  if  the 
word  was  inserted,  and,  so  construed,  the  will 
showed  tliat  the  children  of  any  son  shoald  take 
by  descent  from  their  father,  and  not  as  pu^ 
chasers  under  the  wilL 

[Ed.  Note.— For  other  cases,  see  WUls,  Ont 
Dig.  H  1186--1190;   Dec  Dig.  ^=»551.] 

4.  Wills  ^=5>455— CoNsraucnoif— MKAifiyo 
OF  La  NeuAas— Intent  of  Tkstatob. 
In  construing  a  wUl,  the  language  thereof 
governs  unless  there  are  clear  indications  of  a 
contrary  meaning  to  be  found  In  the  will  con- 
sidered as  a  whole,  and  the  court  maj  not 
speculate  as  to  testator's  intent,  and  can  onlj 
interpret  a  will  fairly  and  according  to  estab- 
lished rules  of  lawj  and  without  supplying  omis- 
sions by  reading  into  the  will  something  that 
testator  did  not  insert. 

[Ed.  Note.~For  other  cases,  see  Wills,  Gent 
Dig.  §§  972,  973,  976 ;   Dec  Dig.  «=s»455.] 


^=»For  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Appeal  from  Superior  Court,  Wayne  Coun- 
ty;  Connor,  Judge. 

Action  by  Ransom  Ham  and  others  against 
Mary  J.  Ham  and  others.  From  a  Judgment 
for  defendants,  plaintiffs  appeal.    Affirmed. 

This  case,  for  the  recovery  of  land,  Involves 
the  construction  of  the  will  of  Haywood  D. 
Ham,  Sr.,  who  died  on  May  31,  1859.  He 
devised  his  home  place,  contalnlnig  175  acres, 
to  his  wife,  Penny  Ham,  for  life,  and  all  the 
rest  of  the  land  of  which  he  died  seised  and 
iwssessed  to  his  four  sons,  Matthew  J.  Ham, 
George  D.  Ham,  Erastus  Ham,  and  Haywood 
£>.  Ham,  Jr.,  '*to  be  equally  divided  between 
them,  but  should  either  the  said  Matthew, 
Greorge,  Erastus  or  Haywood  die  before  ar- 
riving at  the  age  of  twenty-one,  or  without 
children  surviving  him,  then  his  or  their 
8hare  shall  go  to  the  others  that  are  living, 
but  not  to  any  of  my  other  children."  The 
other  tract  of  175  acres  he  then  devised  to 
bis  said  four  sons,  subject  to  the  life  estate 
of  his  wife,  upon  substantially  the  same  lim- 
itations, though  there  Is  a  slight  difference  In 
phraseology,  the  last  devise  being  In  these 
words,  ''Should  either  of  my  sons,  Matthew, 
George,  Erastus  or  Haywood,  die  before  ar- 
riving at  the  age  of  twenty-one,  or  leaving 
children  surviving  him,  then  and  In  that  case, 
his  or  their  share  shall  be  taken  and  divided 
equally  between  those  that  are  living,"  the 
words,  "but  not  to  my  other  children,"  being 
omitted  from  this  clause  of  the  will.  It  is 
alleged  in  the  complaint  that,  by  other 
clauses  of  the  will,  "the  testator  made  ample 
and  equitable  provision  for  all  of  his  other 
children,  and  his  widow,  Penny  Ham,  is 
dead."  The  said  four  sons  attained  to  the 
age  of  21  years,  and  all  died  without  leaving 
a  child,  except  Matthew  J.  Ham,  who  left 
children.  When  the  four  sons  were  of  age, 
the  lands  devised  to  them  in  their  father's 
will  was  partitioned  equally  among  them, 
and  each  of  them  took  possession  of  the 
share  allotted  to  him.  The  partition  was 
made  under  the  following  clause  of  the  will 
of  Haywood  D.  Ham,  Sr.: 

"Whenever  the  said  Matthew,  George,  Erastus 
or  Haywood  D.^  shall  arrive  at  the  age  of  21, 
the  one  so  attaining  age  may  by  petition  have 
a  division  of  the  land  that  I  hafe  given  them, 
have  his  share  set  apart  in  severalty  and  the 
balance  to  be  cast  back  and  remain  and  con- 
tinue to  be  held  by  the  others  as  tenants  in 
common  and  as  each  one  arrives  at  the  age  of 
21,  he  may  file  a  petition  and  have  his  ibare 
allotted  to  him,  and  so  may  each  one  as  he  at- 
tains the  age  of  21  continue  to  do." 

George  D.  Ham  died  on  June  30,  1887,  and 
tiifi  share  was  divided  among  the  other  three 
surviving  brothers,  Matthew  J.  Ham,  Erastus 
Hsjn,  and  Haywood  D.  Ham,  Jr.  Matthew 
J.  Ham  died  on  April  13,  1893,  leaving  chil- 
dren, who  are  the  plaintiffs.  Erastus  Ham 
died  November  6,  1893,  leaving  a  will,  in 
^v'hich  he  devised  his  interest  in  the  said 
lands,  both  his  original  and  accrued  shares, 
to  his  brothers  and  sisters  of  the  whole  blood, 
who  sold  and  conveyed  it  to  Haywood  D. 


Ham,  Jr.,  who  died  on  May  26,  1014,  leaving 
a  will  in  which  he  devised  to  certain  of  the 
defendants  his  original  share  in  the  lands  of 
his  father,  which  was  devised  to  him,  and 
as  allotted  to  him  in  the  division  among  the 
four  sons,  and  that  part  of  said  lands  which 
was  allotted  to  Erastus  Ham  in  the  original 
partition,  and  also  in  the  division  of  the 
share  of  George  D.  Ham,  he  claiming  to 
have  purchased  the  same  from  the  devisees 
of  Erastus  Ham,  the  said  Haywood  D.  Ham, 
Jr.,  having  conveyed  the  part  allotted  to  him 
in  the  division  of  the  share  of  George  D.  Ham 
to  the  children  and  heirs  of  Matthew  J. 
Ham,  who  conveyed  to  Haywood  D.  Ham,  Jr., 
the  part  allotted  to  them  in  the  di^vlslon  of 
the  share  of  Ehrastus  Ham,  which  seems  to 
have  been  an  exchange  of  the  said  Interests. 
Plaintiffs  further  allege  in  their  complaint 
that  they  are  the  owners  and  entitled  to  the 
possession  of  the  land  described  in  the  com- 
plaint, being  a  part  of  that  willed  by  Hay- 
wood D.  Ham,  Sr.,  td  his  four  sons,  and 
which  were  devised  by  Ha3'^wood  D.  Ham,- 
Jr.,  in  his  wlU  to  certain  of  the  defendants. 
The  defendant  Mary  J.  Ham  is  the  widow  of 
Haywood  D.  Ham,  Jr.,  deceased,  and  Is  in 
possession  of  all  the  said  lands ;  defendants 
Nancy  Hill  and  Mary  A.  Casey  are  sisters 
of  the  four  sons,  Matthew,  George,  Erastus, 
and  Haywood,  who  are  the  devisees  under 
the  will  of  Haywood  D.  Ham,  Sr. ;  the  de- 
fendants Carrie  Harrell,  Bertha  Casey,  Will 
Casey,  Lou  Pearl  Edt^nfs,  Eva  Casey,  and 
S.  J.  Casey  are  the  children  of  Ellen  Casey, 
deceased,  another  sister  of  the  said  devisees, 
the  said  sisters  being  the  children  of.  Hay- 
wood D.  Ham,  Sr.;  and  Curtis  Howell  and 
Rachel  Howell  are  grantees  of  Haywood  D. 
Ham,  Jr.,  as  to  three  acres  of  said  land. 
The  prayer  of  the  complaint  Is  that  plaintiffs 
be  declared  to  be  the  owners  of  the  land 
therein  described,  and  entitled  to  the  Imme- 
diate possession  thereof,  and  for  costs.  De- 
fendants demurred  to  the  complaint,  upon  the 
ground  that  under  the  will  of  his  father  and 
the  deeds  executed  to  him,  Haywood  D.  Ham, 
Jr.,  was  seised  and  possessed  of  the  said 
lands  at  his  death,  and  by  his  will  they  were 
devised  to  certain  of  the  defendants,  who 
thereby  became  and  are  now  the  owners 
thereof.  The  court  held  that,  upon  the  death 
of  Matthew  J.  Ham,  leaving  surviving  him 
the  plaintiffs  as  his  children  and  heirs  at 
law,  the  share  of  the  said  Matthew  J.  Ham, 
in  the  division  of  the  lands  of  Haywood  Ham, 
Sr.,  descended  to  the  plaintiffs  as  the  heirs 
at  law  of  said  Matthew  J.  Ham,  together 
with  an  undivided  one-third  Interest  in  the 
share  of  George  D.  Ham  in  the  said  division 
of  the  lands  of  Haywood  Ham,  Sr. ;  that 
upon  the  death  of  Erastus  Ham,  his  share  in 
the  division  of  the  said  lands  of  Haywood 
Ham,  Sr.,  passed  by  the  will  of  Erastus  Ham 
and  subsequent  deeds  to  Haywood  D.  Ham, 
Jr.,  in  fee,  together  with  the  one-third  inter- 
est of  Erastus  Ham  in  George  D.   Ham*s 
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share  In  said  division  of  the  lands  of  Hay- 
wood D.  Ham,  Sr. ;  that  upon  the  death  of 
Haywood  D.  Ham,  Jr.,  there  being  no  sur- 
vivors of  the  brothers,  the  share  of  Haywood 
D.  Ham,  Jr.,  In  the  division  of  the  lands  of 
Haywood  Ham,  Sr.,  together  with  the  share 
which  passed  to  him  from  K.'rastus  Ham  and 
the  one-third  interest  In  George  D.  Ham's 
share  in  said  division,  passed  under  the  will 
of  Haywood  If,  Ham,  Jr.,  to  the  defendants, 
and  thereupon  sustained  the  demurrer.  Plain- 
tiffs appealed  from  the  Judgment. 

W.  S.  O'B.  Robinson  &  Son,  of  Goldsboro, 
W.  A.  Thompson,  and  Langston,  Allen  &  Tay- 
lor, of  Goldsboro,  for  appellants.  Dortch  & 
Barham,  W.  W.  Pelrce,  and  M.  T.  Dickinson, 
all  of  Gtoldsboro,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  plaintiffs  are  the  children  and 
heirs  at  law  of  Matthew  J.  Ham,  and  claim 
to  be  the  owners  of  the  land  in  dispute  under 
the  will  of  their  grandfather,  Haywood  D. 
Ham,  Sr.,  upon  the  ground  that  they  are  the 
last  survivors  of  the  four  sons  mentioned  in 
said  will,  within  the  meaning  and  intent  of 
the  testator,  as  expressed  therein,  or  as  dear- 
ly to  be  implied  from  the  language  used  by 
him. 

[1]  It  has  been  settled  by  several  cases  de- 
cided by  this  court,  and  many  In  other  Juris- 
dictions, that  the  word  "or"  last  used  In  the 
sentence,  "but  should  either  of  the  said  Mat- 
thew, George,  Erastus  or  Haywood  die  be- 
fore arriving  at  the  age  of  twenty-one,  or 
without  children  surviving  him,*'  should  be 
read  as  "and,"  so  as  to  require  both  contin- 
gencies to  occur  before  the  limitation  over 
should  take  effect,  and  to  occur  during  mi- 
nority; this  construction  being  necessary  to 
save  the  inheritance  to  the  child  or  children 
of  any  son  who  should  die  under  age,  accord- 
ing to  the  undoubted  intention  of  the  testa- 
tor. There  are  two  cases  decided  by  this 
court  which  are  typical  of  all  those  upon 
the  subject  The  first  is  Dickenson  v.  Blount, 
5  N.  C.  380,  In  which  it  appeared  that  the 
testator  devised  certain  land  to  his  grand- 
son William  S.  Stewart,  in  fee,  with  the 
limitation  that  if  he  died  before  he  arrived 
at  lawful  age,  or  leaving  issue,  the  land 
should  go  to  his  other  grandson  John  Spier, 
in  fee.    Judge  Taylor  said: 

"According  to  a  literal  construction  of  the 
will,  the  occurrence  of  either  event  would  vest 
the  estate  in  John  Spier;  but  it  is  evident  that 
such  was  not  the  testator's  intention,  and  this 
intention  ought  always  to  be  effectuated  when 
it  does  not  contravene  the  rules  of  law.  He 
could  not  have  intended  that  the  issue  of  Wil- 
liam Spier  Stewart  should  be  deprived  of  the 
estate,  if  their  father  died  under  age;  for  that 
would  operate  to  take  all  from  those  who  ap- 
pear to  have  been  the  principal  objects  of  his 
bounty,  yet  such  would  be  the  effect  of  a  literal 
interpretation  of  the  will.  His  intention  seems 
to  have  been  that  the  fee  should  remain  abso- 
lute in  William  S.  Stewart  on  the  happeuing 
of  either  event,  either  his  leaving  issue  or  at- 
taining to  lawful  age;  or,  in  other  words,  that 
both  contingencies,  to  wit,  his  dying  under  age, 


and  without  leaving  issue,  should  happen  before 
the  estate  vested  in  John  Spier.  To  give  effect 
to  this  intention,  it  is  necessary  to  constrae 
the  disjunctive  or  copulatively;  and  there  aie 
various,  clear,  and  direct  authorities  which 
place  the  power  of  the  court  to  do  this  bejond 
all  doubt" 

And  in  Turner  v.  Whitted,  9  N.  C.  613, 

construing  a  similar  devise  and  approTing 

Dickenson  v.  Blount,  supra,  the  court  said: 

"Many  cases  have  established  the  propriety 
of  so  construing  it  [or]  in  wills  of  this  kioi 
otherwise  the  property  would  be  carried  over, 
if  the  first  devisee  died  under  the  age  of  21, 
though  be  had  left  issue,  when  the  intent  of  the 
devisor  was  that  both  events  should  happen,  the 
dying  under  21  and  without  issue,  before  the 
estate  should  go  over.  So  that  at  the  age  of 
21,  it  was  intended  that  the  daughter  shoold 
have  the  power  of  disposing  of  the  estate  ab- 
solutely, and  of  making  what  provision  she 
pleased  for  her  issue,  if  she  should  have  any; 
but  in  the  event  of  ner  dying  before  21,  that 
her  issue  should  not  be  deprived  of  the  inheri- 
tance." 

So  in  HilUard  v.  Kearney,  45  M.  C.  221, 

Judge  Pearson  puts  this  case: 

**A  gift  to  A.  if  he  arrives  at  the  age  of  21. 
but  if  he  dies  without  leaving  a  child,  the  prop- 
erty is  to  go  to  B.;  the  intermediate  period  i^ 
adopted,  and  the  gift  is  absolute  at  bis  ase 
of  21"  (citing  Home  v.  PUlans,  2  M.  &  K.  22). 

He  says,  in  another  part  of  the  ophilon: 

''It  should  be  borne  in  mind  that  this  is  not 
a  limitation  to  several  diildren  with  a  condition 
that  if  one  or  more  should  die  under  the  age  of 
21,  and  unmarried,  their  shares  shoald  go  to 
the  survivors  or  survivor,  which  is  a  very  com- 
mon limitation  in  wills,  and  a  very  reasonable 
one,  for  the  ownership  is  restrained  only  until 
the  child  has  discretion  or  marries,  and  sbooU 
be  settled  in  the  world.  The  restraint  being  t 
reasonable  one,  it  is  probable  the  testator  in- 
tended to  apply  it  to  all  of  the  ^ildren  nnder 
like  circumstances,  and  the  court  might  inclioe, 
in  the  absence  of  express  words,  to  imply  a  sm- 
cession  of  survivorships  from  the  fact  that  the 
same  reason  was  applicable  to  alL" 

The  rule  is  well  expressed  in  Parker  v. 
Parker,  5  Mete.  (Mass.)  134: 

'*We  think  this  is  one  of  the  cases  in  which 
the  word  *or'  will  be  construed  to  mean  *sni 
in  order  to  carry  the  testator's  intention  into 
effect.  The  manifest  object  of  the  testator  was. 
we  think,  that  if  the  son,  who  was  the  fint 
oblect  of  his  bountv,  should  die  without  leaving 
children  to  take  after  him,  and  whibit  he  was 
under  age,  so  that  he  could  not  make  any  dis- 
position of  the  property,  on  account  of  the  in- 
capacity of  nonage,  then  the  testator  intended 
to  make  disoosition  of  it  himself.  Bat  if  the 
son  should  leave  no  children,  but  still  if  he 
should  arrive  at  an  age  at  which  the  law  woald 
allow  him  to  dispose  of  real  estate  by  his  own 
act  by  deed  or  will,  then  it  was  intended  that 
the  gift  to  him  should  be  absolute,  and  the  de- 
vise over  would  fail." 

The  court  in  Doebler^s  Appeal,  64  Pa.  d, 
after  stating  and  conunenting  on  the  role. 
added  that: 

"This  construction  has  been  so  condosively 
settled  as  to  have  become  one  of  the  landmarb 
of  the  law  not  now  to  be  shaken." 

See,  also,  SouUe  v.  Gerard,  Ore.  Eliz.  525; 
Janney  v.  Sprlgg,  7  Gill  (Md.)  197,  48  Adl 
Dec.  557,  566,  and  note,  19  Ann.  Cas.  924. 
925;  30  Am.  &  Eng.  Enc.  (2d  Ed.)  692;  Al- 
ston V.  Branch,  5  N.  C.  356 ;  Idndsey  v.  Bur- 
foot,  5  N.  C.  494 ;  Arrington  v.  Alston,  6  N. 
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C.  322;  Gregory  v.  Beasley,  86  N.  a  26; 
Hllllard  V.  Kearney,  45  N.  C.  221;  Cheek  v. 
Walker,  138  N.  C.  447,  50  S.  B.  853;  China  ▼. 
White,  5  Rich.  Eq.  (S.  C.)  426 ;  Lumpkin  y. 
Lumpkin,  108  Md.  470,  70  Atl.  238,  25  L.  B. 
A  (N.  S.)  1160,  and  note;  1  Underhill  on 
Wills,  pp.  447,  504 ;  Phelps  y.  Bates,  54  Conn. 
11,  5  AtL  301,  1  Am.  St.  Rep.  92 ;  2  Fearne 
on  Rem.  |  235.  Chancellor  Kent  said  in 
Jackson  y.  Blanshan,  6  Johns.  (N.  Y.)  54,  5 
Am.  Dec  188,  a  case  like  this  one,  ''It  is  now 
to  be  hoped  that  the  question  on  the  construc- 
tion of  those  words  in  a  will  will  ncYer  here- 
after be  reviYed,"  so  sure  was  he  that  it 
had  been  settled  and  closed  by  the  courts  for 
many  years.  We,  therefore,  conclude,  on 
this  branch  of  the  case,  that  the  share  of 
each  of  the  sons  would  have  vested  abso- 
lutely and  unconditionally  in  him  when  he 
arrived  at  the  age  of  21  years,  whether  he 
had  children  or  not,  and  the  same  would 
have  been  the  result  if  he  had  children  dur- 
ing his  minority.  Matthew  D.  Ham  was  the 
only  son  who  had  children,  but  his  share  be- 
came absolute  when  he  attained  to  full  age, 
and  the  same  was  the  result  as  to  all  of  the 
brothers,  for  they  had  arrived  at  full  age 
and  died  without  children,  and  the  share  of 
each  vested  absolutely  on  his  coming  to  full 
age, 

[2]  The  next  question  is  whether  the  plain- 
tiffs acquired  any  interest  in  the  land  by  rea- 
son of  the  fact  that  they  survived  the  other 
brothers  of  their  father,  who  died  without 
children,  upon  the  theory  that  they  fall  with- 
in  the  class  intended  to  take  under  these 
words  of  the  will,  "then  his,  or  their,  share 
shall  go  to  the  others  that  are  living,  but  not 
to  any  of  my  other  children."    But  we  are 
Tuiable  to  agree  with  this  view.    Both  au- 
thority and  reason  are  against  it    We  would 
be  perverting  the  language  of  the  will  should 
lYe  so  construe  it,  and  it  would  be  necessa- 
ry to  write  words  into  the  instrument  which 
are  not  there.     It  is  clear  that  the  testa- 
tor used  the  words,  "shall  go  to  the  others 
tJiat  are  living,^  in  the  passage  above  quot- 
ed, in  the  sense  of  the  survivors  of  the  broth* 
ers,  which  would  not  include  the  children  of 
a  deceased  brother,  because  the  word  '*oth- 
ers"   plainly  refers  to   them,  the  brothers, 
^Yhen  read  with  what  precedes  it,  and  it  is 
immediately  followed  by  the  expression,  "but 
not   to   any  of  my  other  children"   (italics 
ours),    which   demonstrates    that   the  word 
"other"  meant  only  children,  and  they  could 
only  be  the  sons,  as  it  referred  to  the  chil- 
dren before  mentioned  in  the  will.    That  this 
Is  the  plain,  natural,  and  grammatical  con- 
struction is  hardly  arguable.    This  brings  the 
case  directly  within  the  following  authorities: 
It  appeared  in  Threadgill  v.  Ingram,  23  N. 
C.  577  at  pp.  580,  581,  that  a  testator  had  be- 
queathed all  his  personal  property  to  his  four 
cMIdren,  to  be  equally  divided  between  them 
^ehen  his  son  A.  arrived  at  the  age  of  21 
years ;  and  if  one  or  two  or  three  should  die 
under  age,  or  without  Uiue,  all  the  property 


to  go  to  the  surviving  ones  forever.  A  daugh- 
ter died  before  her  arrival  at  full  age,  leav- 
ing no  children,  but  after  A.  had  attained  21 
years.  It  was  held  that  her  share  went  over 
to  the  survivors  then  living,  and  that  a  child 
of  a  sister,  who  had  died  *after  attaining  full 
age,  was  not  entitled  to  any  part  of  it.  Judge 
Daniels  added: 

"Must  not  the  representative  deduce  bis  title 
by  averring  that  his  principal  was  the  survivor? 
Could  the  representative  have  any  pretense  of 
claim  without  such  averment?  We  think  he 
could  not.  ♦  •  ♦  How  could  a  person  daim 
as  heir  to  a  survivor,  if  the  ancestor  was  not  in 
esse  at  the  death  of  the  first  taker,  so  as  to  ac- 
quire the  character  of  survivor?  The  thing  ap- 
pears absurd.  It  seems  to  us  that  no  other  pre- 
sumption can  arise  in  this  case,  but  that  the  tes- 
tator intended  a  personal  benefit  to  the  survivors, 
and  that  the  superadded  words  which  he  has 
made  use  of  do  not  repel  that  presumption." 

And   the  language  of  Judge  Pearson,  in 

HUliard  v.  Kearney,  45  N.  C.  221,  is  equally 

emphatic: 

"The  argument  ftiils,  because  there  are  no 
words  showing  an  intention  to  give  a  preference 
to  such  of  the  daughters  as  died  leaving  chil- 
dren, except  to  the  extent  of  making  the  shares 
absolute  at  their  deaths*  ♦  ♦  *  There  is  this 
further  objection:  If  the  words  'other  sisters' 
do  not  refer  to  the  death  of  one,  so  as  to  be 
confined  to  the  survivors,  and  is  allowed  to  take 
in  the  others  also,  there  is  nothing  ^o  exclude 
such  as  had  died  without  a  child,  which  is 
absurd." 

To  the  same  effect  are  Threadgill  y.  In- 
gram, 23  N.  0.  577;  Zollicoffer  v.  2k)llicoffer, 
20  N.  C.  574 ;  Lowry  v.  O'Bryan,  4  Rich.  Eq. 
262,  57  Am.  Dec.  727.  In  Spruill  v.  Moore, 
40  N.  C.  284,  49  Am.  Dec.  428,  the  testator 
gave  property  to  his  daughters,  naming  them, 
as  the  sons  are  named  in  this  will,  and  an- 
nexed this  condition  to  the  gift: 

"If  either  of  my  *  ♦  ♦  daughters  should 
die  without  lawful  issue,  then  and  in  that  case, 
the  survivors  or  survivor  of  my  said  daughters 
shall  have  all  the  said  negroes  and  their  in- 
crease forever." 

The  court,  through  Chief  Justice  Rufl^n, 

said: 

''There  is  no  doubt  that  each  of  the  daughters 
took  a  vested  interest  in  the  slaves,  subject 
to  be  divested  ui)on  her  death  without  leaving 
issue,  and  to  go  over  as  long  as  there  was  one 
or  more  of  them  who  could  take  by  survivor- 
ship." 

One  of  the  daughters  died  leaving  a  child, 

and,  holding  that  a  child  could  not  represent 

the  parent  as  a  survivor,  the  court  said: 

"Although  one  may  regret  the  exclusion  of 
Mrs.  Moore's  child,  yet  the  court  cannot  help 
it.  ♦  ♦  *  It  is  clear  that  the  testator  con- 
templated and  intended  to  provide  for  the  hap- 
penmg  of  the  death  of  more  than  one  of  bis 
daughters  without  issue,  from  the  fact  that  the 
limitation  over  is,  first,  to  the  survivors,  and, 
then,  to  the  survivor  in  the  singular.  It  is  con- 
clusive that  the  survivorship,  as  to  the  original 
portions,  at  least,  was  to  continue  on  until  a 
sole  survivorship  should  happen,  after  which, 
of  course,  there  was  to  be  an  end  of  the  mat- 
ter, as  there  could  be  no  one  else  to  take." 

That  case  is  almost  identical  with  the  case 
at  bar  in  its  facts,  as  the  wording  of  the 
limitations  in  the  two  wills  is  practically 
the  same,  and  one  of  the  four  daughters 
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died  leaving  a  child  to  sunrlve  her,  while 
here  Matthew  J.  Ham  left  several  children, 
but  the  plurality  of  issue  can  make  no  dif- 
ference in  the  construction  of  the  two  wills. 
Holcomb  V.  Lake,  24  N.  J.  Law,  686,  is  a 
very  instructive  cascf  upon  the  subject,  and 
a  strong  authority  in  favor  of  our  construc- 
tion,   The  court  there  said: 

It  is  saggested  that  "this  is  an  unreaswMble 
construction,  because  when  the  testator  made 
his  will  both  bis  daughters  were  married  and 
had  children,  and  that  he  could  not  have  in- 
tended that  if  one  should  die  before  John,  the 
other  should  take  the  whole  estate,  to  the  ex- 
clusion of  ber  deceased  sister's  children,  which 
would  be  the  effect  in  such  a  case  of  this  con- 
struction. But  the  answer  to  this  is  the  word 
'surviving*  is  here  in  the  will,  put  here  by  the 
testator;  he  meant  something  by  it^  and  that 
something  was  that  such  of  his  children  who 
survived  iomehody  should  take,  and  such  as  did 
not  survive  should  not  take." 

And   it.  was   further   said,    referring   to 

Lessee  of  Westbrook  v.  Romeyn,  Baldwin's 

R.,  196,  Fed.  Cas.  Na  17,428: 

"There  Abraham  Van  Campen  conveyed  lands 
to  his  son  Moses,  and  to  the  heirs  of  his  body 
lawfully  begotten,  or  to  be  begotten;  and  in 
default  of  such  issue,  then  to  the  9urviving 
sons  and  daughters  of  Abraham  In  certain 
shares.  And  the  court  said,  'The  word  then 
denotes  the  time  when  the  interest  vests  in  them 
to  be  at  his  [Moses*]  death,  as  well  as  the  per- 
sons to  take,  mat  is,  those  who  shall  then  be  the 
survivors  oi  Moses.'  That  'as  a  general  rule, 
words  of  survivorship  relate  to  the  time  or 
event  when  the  thing  devised  is  to  be  distribut- 
ed or  enjoyed,  and  not  to  the  time  when  the 
will  took  effect  by  the  testator's  death.' " 

The  case  of  Milsom  v.  Audrey,  5  Vesey, 
466,  is,  if  possible,  even  more  analogous,  and 
the  words  "survivors"  and  "survivor"  were 
there  construed  according  to  their  strict 
literal  meaning,  although  such  construction 
led  to  intestacy.  It  has  been  held  that  the 
shares  of  the*  third  of  the  four  nephews,  who 
had  died  without  issue,  belonged  exclusively 
to  the  survivor  of  them  all,  excluding  the 
children  of  one  who  had  previously  died. 
Lee  V.  Stone,  1  Mees.  &  Wels.  (Exch.)  673; 
Leeming  v.  Sherratt,  24  Bug.  Ch.  Rep.  (2 
Hare)  14 ;  Prendergast  v.  Walsh,  68  N.  J.  Bq. 
149,  42  Ati.  1049.  We  find  the  following 
clear  statement  of  the  doctrine  in  1  Under- 
bill on  Wills,  §  351: 

"The  question  arises,  in  disposing  of  the 
shares  of  those  who  die  ioithout  issue^  whether 
the  children  of  deceased  legatees  shall  partici- 
pate, or  whether  it  is  to  go  only  to  the  actual 
mrvivors  of  the  original  ola99.  The  plain  and 
strict  signincation  of  the  word  'survivor*  is  one 
who  ouUives  others,  and  in  the  above  devise 
the  word  should  receive  its  strict  meaning,  ew- 
cltiding  the  children,  and  also  the  newt  of  kin 
of  those  who  have  died  before  distribution. 
This  natural  meaning  will  be  given  to  the 
words,  and  those  only  will  take  as  survivors  who 
are  living  at  the  death  of  the  others  without 
issue,  in  the  absence  of  anything  in  the  will 
clearly  showing  that  the  testator  has  employed 
the  word  with  any  other  intention.  This  rule 
of  construction  is  applied  to  a  limitation  to  sur- 
vivors, though  the  testator  has  in  fact  expressly 
provided  that  the  children  of  a  deceased  legatee 
shall  take,  by  representation,  the  share  which 
their  parent  had  enjoyed.  Though  they  may 
take  this,  they  cannot  take  the  share  of  one  who 


has  died  without  issue,  for  that  goes  to  those 
only  who  survive  the  legatee  so  dying." 

It  appears  from  the  will  that  the  testator 
intended  that  there  should  be  successive  sur- 
vivorships as  between  his  four  sons  mention- 
ed in  the  devises,  for  he  directs  that,  at  the 
death  of  each  under  age,  or  without  leaving 
children  to  survive  him,  "then  his  or  their 
share  shall  go  to  the  others  that  are  liTing*'; 
and  it  may  be  that  in  the  event  named,  his 
will  was  that  the  last  survivor  should  take 
the  Interests  of  those  who  had  thos  died, 
liiough  it  is  not  material  to  decide  whether  It 
would  go  only  to  the  last  two  survivorB,  in- 
stead of  the  last  survivor,  as  Brastua,  who 
was  one  of  the  last  two  survivors,  devised 
his  share  to  certain  persons,  who  conveyed 
to  the  last  survivor,  Haywood  D.  Ham,  Jr., 
but  we  are  sure  that  there  are  no  words  in 
the  will  under  which  these  plaintilfs,  as  chil- 
dren of  Matthew  J.  Ham,  can  take  as  sur- 
vivors, and  this  is-  sufficient  to  dispose  of 
the  case,  without  regard  to  the  maimef  in 
which  the  last  survivor  of  the  fonr  sons  ac- 
quired the  sole  interest  In  the  property  that 
did  not,  under  the  terms  of  the  will,  go  to 
the  other  brothers. 

[3]  We  attach  no  Importance  to  the  dif- 
ference of  phraseology,  in  the  two  devises. 
The  word  "without"  was  clearly  omitted  be- 
fore the  words,  "leaving  children  sorvivlng 
him,"  in  the  second  devise,  or  the  word  "Tie- 
fore"  is  implied,  so  that  it  should  be  "be- 
fore arriving  at  the  age  of  twenty-one,"  or 
"before,"  or  "without  leaving  children  surviv- 
iug  him,"  for  if  the  son  left  children,  the 
testator  manifestly  Intended  that  they  should 
take  by  descent  from  their  father,  though 
they  could  not  take,  as  purchasers,  under  the 
will.  Whitfield  T.  Garris,  134  N.*  G.  24,  45 
S.  B.  904. 

The  plaintiffs  rely  on  the  use  by  the  testa- 
tor of  the  words,  "but  not  to  any  of  my 
other  children,"  which  are  annexed  to  the 
first  gift  to  the  four  sons,  but  it  is  evident 
that  these  words  were  Intended  merely  to 
free  his  meaning  of  any  doubt,  and  to  ex- 
press more  clearly  his  desire  that  none  of  his 
other  children,  for  whom  he  had  amply  pro- 
vided, should  further  participate  in  Ills  boun- 
ty under  the  wiU,  and  thereby  prevent  the 
surviving  sons  from  taking,  however  much 
"the  other  children,"  might  get,  by  will  or 
descent,  from  a  brother  whose  interest  had 
become  indefeasibly  vested  in  him. 

[4]  We  may  regret  that  we  are  forced  to 
the  condusion  that  plaintiffs  can  take  noth- 
ing, under  the  will,  as  survivors  of  the  four 
sons,  but  the  meaning  of  the  testator  is  so 
obvious  that  we  could  not  decide  otherwise. 
There  is  no  rule  of  higher  obligation  in  the 
construction  of  wills  than  this — ^that  the  lan- 
guage of  the  testator  must  govern,  unless 
there  are  clear  indications  of  a  contrary 
meaning  to  be  found  in  the  Instrument,  con- 
sidering it  all  together.  We  must  take  care 
how  we  indulge  in  speculations  as  to  the  Iih 
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tention  of  testators,  bur  provlnoe  being  not 
to  make  wills  for  them  as  we  may  tbink  they 
ought  to  be,  but  to  interpret  fairly  and  ac- 
cording to  established  rules  of  law  such  as 
they  have  made  for  themselTes.  A  testator 
must  be  his  own  interpreter  when  he  ex- 
presses himself  in  language  free  from  ob- 
scurity, and  which,  as  he  employed  it,  con- 
veys a  certain  and  definite  meaning,  to  the 
exclusion  of  any  other.  It  may  be  that  if 
the  testator  could  have  anticipated  what  has 
actually  happened,  he  would  have  provided 
for  such  a  contingency,  but  he  does  not  ai>- 
pear  to  have  done  so,  and  it  is  not  our  duty, 
or  our  privilege,  to  supply  the  omission  by 
reading  into  his  will  something  that  he  did 
not  see  fit  to  put  there.  Holcomb  y.  Lake, 
supra;  Bartholomew's  Estate,  155  Pa.  814, 
26  Atl.  550 ;  Bender  v.  Bender,  226  Pa.  607, 
75  Aa  859,  131  Am.  St  Rep.  1088. 

We  are  unable  to  see  any  clear  indication 
in  this  will  that  the  testator  did  not  intend  to 
do  Just  what  he,  in  fact,  did,  according  to 
the  plain  meaning  of  the  language  he  has 
used,  viSb,  confine  his  bounty  to  his  surviving 
son  or  sons,  irrespective  of  the  issue  of  any 
deceased  child.  Mrs.  Penny  Ham,  the  widow 
of  the  testator,  died  in  1884,  as  admitted  in 
this  court,  but  this  cannot  affect  the  result, 
and  only  makes  the  case  stronger,  if  possible, 
against  the  plaintiffs.  See  Holcomb  y.  Lake, 
24  N.  J.  Law,  690. 

It  is  unfortunate  that  a  case  of  this  kind 
should  be  tried  on  demurrer,  but  we  can  now 
see  no  facts,  not  stated  in  the  record,  which 
could  possibly  change  the  views  we  have  ex- 
pressed. 

AflSrmed. 

(168  N.  0.  668) 

STANLAND  et  aL  v.  ROURK  et  aL 
(No.  274.) 

{Supreme  Court  of  North  Oarolina.     April  7, 

1915.) 

Keoliokkck  ^=»18— FntBs  •— Statutobt  Lia- 

BUJTT. 

A  person  setting  fire  to  his  woods  without 
civing  two  days'  written  notice,  as  required  by 
Itevisal  1905,  {  3346,  to  adjacent  property  own- 
ers, is  liable  for  damages  caused  by  the  fire  to 
adjacent  property,  unlesB  the  rifcht  of  notice  is 
waived,  though  on  the  day  of  the  setting  out  of 
the  fire  an  oral  notice  Is  given. 

[Ed.  Note.~For  other  cases,  see  Negli^cence, 
Cent  Dig.  S  23;  Dec  Dig.  <(=s>18.] 

Appeal  from  Superior  Court,  Brunsvdck 
County;    Allen,  Judge. 

Action  by  Minnie  C.  Stanland  and  others 
against  Peter  Rourk  and  others.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

There  wais  evidence  on  part  of  plaintiffs 
tending  to  show  that  defendants,  on  or  about 
March  17,  1011,  set  fire  to  their  woods,  ad- 
joining a  large  body  of  land  owned  by  plain- 
tiflCs  as  tenants  In  common,  vtrithout  giving 
tbe  written  notice  required  by  the  statute; 


that  the  fire  was  communicated  to  the  lands 
of  plaintiffs,  doing  considerable  damage. 

Defendants  resisted  recovery,  insisting, 
chiefly,  that  H.  G.  Hewett,  one  of  plaintiffs, 
had  waived  the  giving  of  notice,  and  that 
such  waiver  on  his  part  would  prevent  recov- 
ery for  the  damages  caused,  both  as  to  him 
and  his  cotenants. 

The  jury  rendered  the  following  verdict: 

"(1)  Did  the  def^dants  give  the  plaintiffs  two 
days'  notice  in  writing  of  their  intention  to  bum 
their  own  land?    Answer:   No. 

"(2)  Did  the  defendants  set  fire  to  and  bum 
the  lands  of  the  plaintiffs?    Answer:    Yes. 

"(3)  What  damages  are  plaintiffs  entitled  to 
recover  by  reason  of  the  said  burning?  Answer : 
$350.00. 

''(4)  Did  H.  G.  Hewett  waive  his  rights  to 
damage?    Answer:   Na" 

Judgment  Defendants  excepted  and  ap- 
pealed. 

Robert  Ruark,  of  \^mington,  for  appel- 
lants. Cranmer  &  Davia,  of  Southport,  for 
appellees. 

HOKB,    J.    (after    stating   the    facts    as 

above).    Our  statute  on  this  subject  (Revlsal 

1905,  §  3346)  provides  that: 

"If  any  person  shall  set  fire  to  any  woods,  ex- 
cept it  be  his  own  property,  or,  in  that  ca^te, 
without  first  giving  notice  in  writing  to  sU  per- 
sons owning  lands  adjoining  to  the  woodlands 
intended  to  be  fired,  at  least  two  days  before 
the  time  of  firing  such  woods,  and  also  taking 
effectual  care  to  extinguish  such  fire  before  it 
shall  reach  any  vacant  or  patented  lands  near 
to  or  adjoining  the  lands  so  fired,  he  shall,  for 
every  such  offense,  forfeit  and  pay  to  any  per- 
son who  shall  sue  for  the  same  fifty  dollars,  and 
he  liable  to  any  one  injured  in  an  action,  and 
shall  moreover  be  guilty  of  a  misdemeanor." 

The  evidence  of  plaintiffs  tends  to  show 
that  Dan  Hewett,  one  of  plaintiffs,  and  ten- 
ant in  common  with  the  others,  had  especial 
charge  and  control  of  plaintiffs*  property,  ad- 
joining the  lands  of  defendants,  on  which 
the  fire  was  set  out,  and  that,  on  the  morn- 
ing of  March  17,  1911,  one  Gaston  Bennett, 
acting  for  defendants,  came  to  Dan  Hewett*s 
store  and  told  him  the  Rourks  were  going 
to  burn  their  woods  that  afternoon,  and  he 
told  Bennett  it  was  then  too  late  to  fire 
woods,  and  that  it  was  too  dry,  and  forbade 
their  doing  it.  About  4  o'clock  he  discover- 
ed woods  were  burned;  fire  having  been  set 
out  by  defendants,  and  great  damage  done 
to  them. 

There  Is  no  substantial  denial  of  these 
facts,  and,  the  testimony  thus  showing  that 
defendants  set  fire  to  woodland  adjoining 
plaintiffs*  property,  doing  considerable  dam- 
age thereto,  and  without  giving  the  written 
notice  required  by  the  statute,  plaintiffs  have 
a  clear  right  of  action  against  defendants, 
unless  such  right  has  been  In  some  way  waiv- 
ed. On  this  question  there  was  evidence  on 
the  part  of  defendants  tending  to  show  a 
waiver  by  H.  G.  Hewett,  one  of  plaintiffs, 
and  evidence  contra  on  part  of  plaintiffs; 
and  his  honor,  being  of  opinion  that  a  waiver 
by  H.  6.  Hewett,  if  established,  would  only 
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affect  his  own  interest,  submitted  the  issue 
In  the  form  presented,  and  the  jury  have  de- 
cided the  question  in  plaintiffs*  favor.  This 
being  true,  we  are  not  called  on  to  deter- 
mine when  and  to  what  extent  a  waiver  by 
one  tenant  in  common  would  bar  the  right 
of  action  by  his  cotenants. 

On  the  facts  and  circumstances  of  this 
oase,  the  court  is  inclined  to  concur  in  his 
honor's  view  (38  Cyc.  p.  101),  but,  the  Jury,  as 
stated,  having  found  against  the  fact  of 
waiver,  the  question  of  law  is  not  presented. 

On  careful  perusal  of  the  record,  we  find 
no  reversible  error,  and  the  Judgment  in 
plaintiffs'  tBYOT  must  be  affirmed. 

No  error. 

(168  N.  C.  663) 

RING  V.  MAYBBRRY.     (No.  325.) 
(Supreme  Court  of  North  Carolina.     April  7, 

iai5.) 

1.  Appeal  and  Ebbob  ^=>843— Soopx  of  Rx- 
viEW— FoBM  OF  Injunction. 

Where  a  grantee  covenanted  to  build  and 
maintain  a  stairway  for  use  in  connection  with 
a  building  on  an  adjoining  lot  of  the  grantor, 
and  after  the  destruction  of  a  building  on  his 
lot  by  fire  he  was  proceeding  to  put  up  a  new 
buildmg  without  erecting  the  stairway,  if,  as 
contended,  the  grantors'  remedy  was  by  a  man- 
datory injunction  to  compel  the  buildin;;  of  the 
stairway  and  not  by  a  preventive  injunction 
against  the  construction  of  the  building,  this 
objection  was  obviated  by  a  modification  of  a 
temporary  restraining  order  to  permit  the  erec- 
tion of  the  building,  provided  space  was  left  for 
the  stairway  until  the  final  hearing  of  the  suit. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  3331-3341;   Dec  Dig.  ^s> 

2.  Covenants  ^=»68  —  Covenants  Running 

WITH  THE  Land— BUBOENS  ON  Pbopebtt. 
A  covenant  by  a  grantee  to  build  and  main- 
tain a  stairway  for  use  in  connection  with  a 
building  adjoining  a  building  on  the  lot  con- 
veyed was  one  running  with  the  land  and  irood 
against  assignees  in  fee,  as  the  acceptance  of 
the  deed  containing  the  covenant  was  equivalent 
to  the  grant  of  an  easement  by  the  grantee. 

[Ed.  Note. — ^For  other  cases,  see  Covenants, 
Cent  Dig.  If  66.  66:   Dec.  Dig.  e=>68.1 

3.  Evidence  ^=»433— Omission  of  Covenant 
FBOM  Deed— Pabol  Evidenc?e. 

If  a  covenant  by  a  grantee  to  maintain  a 
stairway  for  the  use  of  an  adjoining  building 
was  omitted  from  a  deed  through  mutual  mis- 
take, it  could  be  corrected  by  parol  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  i§  1990-20()4;   Dec.  Dig.  «=»433.1 

4.  Injunction  ♦»150— Tempobabt  Injunc- 
tion— Relative  Inconvenience  fbom  De- 
nial oB  Gbantino  of  Injunction. 

In  a  suit  to  prevent  the  erection  of  a  build- 
ing without  providing  a  stairway,  as  required 
by  a  covenant  in  a  deed,  where  less  inconven- 
ience or  detriment  would  be  caused  by  requiring 
space  to  be  left  open  for  a  stairway  until  the 
determination  of  the  facts  than  by  a  denial  of 
a  temporary  restraining  order,  an  order  so  re- 
quiring was  properly  made. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  S  335;    Dec.  Dig.  e=»150.] 

Appeal  from  Superior  Court,  Surry  Coun- 
ty;   Lyon,  Judge. 

Action  by  J.  W.  Ring  against  J.  S.  May- 
berry.    From  a  judgment  modifying  and  con- 


tinuing a  temporary  restraining  order,  de- 
fendant appeals.    Affirmed. 

A.  E.  Holton,  of  Winston^Salem,  and  J.  H. 
Folger,  of  Mt.  Airy,  for  appellant  J.  P. 
Hendren,  of  Elkin,  and  W.  F.  Carter,  of  Mt. 
Airy,  for  appellee. 

CIiARK,  C.  J.  The  plaintiff  obtained  a 
temporary  restraining  order  to  prevent  the 
defendant  from  completing  a  brick  store  hi 
Elkin,  N.  C,  on  the  allegation  that  the  de- 
fendant is  under  obligation  to  build  a  stair- 
way between  the  defendant's  building  and 
one  adjacent  thereto  owned  by  the  plaintiff. 
and  that  he  was  proceeding  to  erect  the 
building  without  any  psrovision  for  such 
stairway.  At  the  return  of  restraining  or- 
der, the  court  modified  the  order  so  as  to 
authorize  the  defendant  to  proceed  with  the 
construction  of  said  building,  '*provided  be 
shall,  in  the  construction  of  the  same,  leave 
a  space  between  the  buildings  vif  plaintiff  and 
defendant,  as  described  in  the  petition,  suffi- 
ciently wide  for  the  construction  of  the  stair- 
way, claimed  by  plaintiff,  leading  from  the 
sidewalk  to  the  second  story  of  the  plaintiffa 
said  building,  if  on  final  hearing  it  shall  be 
decreed  that  said  stairway  shall  be  built" 
And  the  restraining  order,  as  thus  modified, 
was  continued  to  the  hearing. 

According  to  the  affidavits  for  the  plain- 
tiff, he  sold  to  one  R.  L.  Poindexter  the  lot 
on  which  this  building  is  now  being  erected 
with  an  •  agreement  that  said  Poindexter 
should  build  a  stairway  from  the  sidewalk 
up  to  the  second  story  of  the  building  which 
has  been  erected  by  plaintiff  on  the  lot  and 
along  the  wall  of  plaintiff's  building,  at  his 
(Poindexter's)  cost;  that  plaintiff  and  his 
heirs  and  assigns  should  have  the  perpetual 
use  of  the  said  stairway  for  the  benefit  of 
plaintiff's  building;  that  subsequent  to  this 
transaction  R.  L.  Polndexter  orally  con- 
tracted to  sell  and  convej^  said  lot  to  the  de- 
fendant, who  entered  into  the  same  agree- 
ment as  to  the  building  of  the  stairway  as 
had  been  made  between  R.  L.  Polndexter  and 
the  plaintiff;  that  the  defendant,  in  com- 
pleting the  building,  put  up  a  stairway  as 
agreed  upon,  but,  the  building  and  stairway 
being  destroyed  by  fire  in  1913,  the  defendant 
is  now  proceeding  to  put  up  the  building 
without  erecting  said  stairway. 

When  the  building  was  put  up  by  the  de- 
fendant, the  stairway  was  constructed,  and 
at  the  request  of  R.  L.  Polndexter  the  plam- 
tiff  executed  a  deed  to  the  lot  to  the  defend- 
ant The  plaintiff  avers  that  this  deed  con- 
tained a  covenant  that  the  building  should 
contain  said  stairway  for  the  use  of  the  ad- 
joining lot,  and  the  plaintiff  has  no  way  of 
reaching  the  second  story  of  his  building,  ex- 
cept by  the  stairway  agreed  to  be  built  and 
maintained.  The  plaintiff  further  avers  that 
the  defendant,  who  received  from  him  said 
deed,  has  failed  to  record  the  same,  and  that. 
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if  this  deed  does  not  contata  the  said  cove- 
nant, it  was  omitted  by  mutual  mistake, 
and  he  asks,  in  that  event,  for  the  correction 
of  the  deed.  The  stairway  was  maintained 
by  defendant  and  was  used  by  the  plaintifT 
for  14  years  prior  to  the  fire,  without  any 
objection  on  the  part  of  the  defendant,  and 
without  demanding  any  compensation  for  its 
use. 

[1]  The  defendant  contends  that  the  rem- 
edy of  the  plaintiff  Is  a  mandatory  injunc- 
tion to  compel  the  building  of  a  stairway 
and  not  a  preyentlve  Injunction  against  the 
construction  of  the  buUdlng.  This  objection 
has  been  obviated  by  the  modification  which 
was  made  in  the  order  permitting  the  erec- 
tion of  the  building,  leaving  open  a  space 
for  said  stairway  until  the  determination  of 
the  facts  at  the  hearing. 

[2]  The  defendant  further  contends  that 
the  plaintiff  has  shown  no  right  to  such  or- 
der, and  that  the  temporary  injunction 
should  have  been  dissolved.  But  this  was  a 
covenant  running  with  the  land.  Aside  from 
the  express  averment  of  the  creation  of  the 
easement,  the  acceptance  of  the  deed  con- 
taining a  covenant  on  the  part  of  the  grantee 
is  equivalent  to  the  grant  of  an  easement  by 
the  defendant  Such  covenants  run  with  the 
land  and  are  not  at  all  unusual.  They  are 
good  even  against  assignees  in  fee,  where 
the  intention  to  create  them  is  clear.  11  Cyc. 
1045b,  1058,  1059,  lOOle,  1092;  Norfleet  v. 
Cromwell,  64  N.  C.  1. 

[3]  If  there  were  such  covenant  to  main- 
tain the  stairway,  and  the  same  was  omitted 
from  the  deed  through  the  mutual  mistake  of 
the  parties,  it  can  be  corrected  by  parol  evi- 
dence. Adams,  Eq.  348,  849,  note;  d  Pome- 
roy,  Bq.  Jur.  §§  853,  857,  859,  866,  870.  The 
evidence  shows  that  this  stairway  was  main- 
tained by  the  defendant  for  use  of  the  plain- 
tiff for  14  years  up  to  the  fire. 

[4]  In  a  proceeding  of  this  nature,  much 
wUl  depend  upon  whether  the  greater  in- 
convenience will  be  suffered  by  denying  or 
granting  the  restraining  order  to  the  hear- 
ing when  the  facts  can  be  determined.  High 
on  InJ.  (4th  Ed.)  §  18. 

We  think  that.  In  view  of  the  modification 
of  the  order  made  by  the  Judge  in  continuing 
the  injunction  to  the  hearing,  there  was  less 
inconvenience  and  detriment  in  requiring  the 
space  to  be  left  open  for  the  stairway  until 
such  determination  of  the  facts,  and  the 
Judgment  is  afiirmed. 


(168  N.  C.  B48) 

MOTSINGER  v.  SINK.     (No.  321.) 

(Supreme  Court  of  North  Carolina.     April  7, 

1915.) 

1.  Mauciotts  Pbosecution  ^=»71--Stjfficibn- 
CY  OF  Evidence— "Malice." 

Evidence  that  defendant  had  plaintiff  ar- 
rested three  consecutive  times  on  the  same  gen- 
eral charge,  and  that  defendant  was  either  dis- 
charged or  found  not  guilty  each  time,  is  suffi- 
cient to  take  to  the  jury  the  question  of  de- 


fendant's malice  in  instituting  the  prosecutions, 
since  "malice"  does  not  necessarily  mean  ill 
will,  anger,  resentment  or  a  revengeful  spirit, 
but  simply  a  wrongful  act  knowingly  and  inten- 
tionally done  without  just  cause  or  excuse. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  §§  160-167;  Dec.  Dig. 
^=»71. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Malice.] 

2.  Maxigious  Pbosecution  ^==>68  ^  Damages 
— ExEMPLABT  Damages— Actual  Malice. 
To  entitle  plaintiff  in  malicious  prosecution 
to  punitive  damages,  he  must  show  particular 
or  actual  malice  or  reckless  indifference. 

[Ed.  Note.— For  other  cases,  see  Malidons 
Prosecution,  Cent  Dig.  |  157;  Dec.  Dig.  ^=» 
68.] 

8.  Malicious  Pbosecutioit  ^=»23— Elements 
—Want  of  Pbobablb  Cause. 

To  show  malicious  prosecution  there  must 
be  not  only  malice  but  want  of  probable  cause, 
which  cannot  be  inferred  from  malice. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  §  89 ;  Dec.  Dig.  «=s>28.] 

4.  Malicious  Pbosecution  ^=»19— Elements 
— 'Tbobablb  Cause." 

.  In  determining  whether  there  was  probable 
cause  for  the  institution  of  a  prosecution,  the 
facts,  as  they  appear  to  the  prosecuting  witness, 
must  be  considered,  not  the  facts  as  they  ac- 
tually were,  since  "probable  cause"  is  reason- 
able ground  of  suspicion  supported  by  circum- 
stances sufficiently  strong  to  warrant  a  cautious 
man  in  believing  that  the  person  is  guilty. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  i  25;   Dec.  Dig.  ^=s>19. 

For  other  definitions^  see  Words  and  Phrases, 
First  and  Second  Series,  Probable  Cause.] 

5.  Malicious  Pboseoxttion  ^=»71  —  Sum- 
ciENOT  07  Evidence— Pbobable  Cause. 

.  In  an  action  for  malicious  prosecution  of 
plaintiff  on  charges  of  false  pretenses,  evidence 
held  sufficient  tor  take  to  the  jury  the  question 
whether  defendant  had  probable  cause  to  believe 
that  plaintiff  knew  that  the  horse  which  he,  as 
agent,  sold  to  defendant,  was  mortgaged  at  the 
time. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  §§  160-167;  Dec.  Dig. 
<S=»7L] 

6.  False  Pbetbnses  ^=»4— Elements. 

To  constitute  the  offense  of  '*false  pretens- 
es," there  must  be  a  false  representation  of  an 
existing  fact  calculated  to  deceive,  and  whidi 
does  deceive,  and  is  intended  to  deceive,  by 
which  one  obtains  value  from  another  without 
compensation. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  §  1;  Dec.  Dig.  <8=»4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  False  Pretense.] 

Api)eal  from  Superior  Court,  Forsyth 
County;    C.  C.  Lyon,  Judge. 

Action  by  Charlie  Motslnger  against  Sam- 
uel A.  Sink,  for  malicious  prosecution.  Judg- 
ment for  the  defendant  on  nonsuit,  and 
plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

The  plaintifT,  as  an  employ^  of  one  W.  H« 
Ziglar,  traded  a  borse  to  the  defendant,  upon 
which  It  is  alleged  one  W.  N.  Cundifl  held  a 
chattel  mortgage,  given  by  the  man  from 
whom  Mr.  Ziglar  had  purchased  the  borse. 
A  civil  action  bad  been  brought  by  the  de- 


^=9For  other  cases  see  same  topic  and  KBT-MUMBBR  In  all  Key -Numbered  Digeets  and  Indexes 
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fendant  against  the  plaintiff  and  others,  and, 
after  the  termination  of  this  action,  the  de- 
fendant, on  the  19th  day  of  April,  1913,  caus- 
ed a  warrant  to  be  Issued  by  P.  V.  Critcher, 
judge  of  the  recorder's  court  at  Lexington, 
N.  C,  charging  the  defendant  with  dispos- 
ing of  mortgaged  property  in  that  "he  as- 
sisted, aided,  and  abetted  in  the  disposition 
and  sale  of  the  horse,  knowing  him  to  be 
mortgaged,  with  the  intent  to  hinder,  delay, 
and  defraud  the  rights  of  the  mortgagee,** 
contrary  to  the  provisions  of  section  3435  of 
the  Revlsal.  Four  days  thereafter  the  plain- 
tiff was  arrested  on  this  warrant  by  the  sher- 
iff of  Forsyth  county,  and  was  held  In  ball 
in  the  sum  of  $200  for  his  appearance  before 
the  court  at  Lexington  for  trial  on  this 
<Aarge.  The  trial  was  had  on  May  17,  1913, 
and  at  the  close  of  the  evidence  a  nol.  pros. 
was  entered  by  the  solicitor  for  the  state, 
and  the  plaintiff  was  discharged.  On  the 
same  day,  and  after  his  discharge  on  that 
warrant,  another  warrant  was  issued,  at  the 
request  and  upon  the  affidavit  of  the  defend- 
ant, by  said  P.  V.  Critcher,  judge  of  the  re- 
tforder*8  court,  at  Lexington,  N.  C,  charging 
this  plaintiff  with  the  crime  of  false  pre- 
tense, in  that  it  was  alleged  that  he  had  sold 
this  horse  to  the  defendant.  Sink,  knowing 
it  was  mortgaged,  with  intent  to  cheat  and 
defraud  him.  The  plaintiff  was  arrested  on 
this  warrant  and  held  to  ball  in  the  sum  of 
$250  for  his  appearance  at  the  court  in  Lex- 
ington on  May  19,  1913.  The  trial  was  had 
on  that  date,  and  at  the  close  of  the  evidence 
for  the  state  a  motion  was  made  by  counsel 
for  the  defendant  that  the  warrant  be  quash- 
ed, which  motion  was  granted,  and  the  de- 
fendant again  discharged.  On  the  same  day, 
and  after  his  discharge,  the  defendant  sim- 
ilarly obtained  a  third  warrant  charging  this 
plaintiff  with  a  false  pretense  in  the  sale  of 
the  horse,  and  alleging  substantially  the  same 
facts  as  in  the  second  warrant  Upon  this 
warrant  the  plaintiff  was  again  arrested  for 
the  third  time,  on  the  27th  of  June,  1913,  and 
was  required  to  give  bail  In  the  sum  of  $200 
for  his  appearance  at  the  court  in  Lexington 
to  answer  this  charge.  There  were  several 
continuances  of  the  case  on  account  of  the 
serious  illness  of  the  plaintiff,  which  neces- 
sitated his  being  confined  in  the  hospital  for 
miany  weeks,  and  finally  it  was  tried  on  the 
8th  day  of  October,  1914,  when  the  plaintiff 
was  adjudged  '*not  guilty,*'  and  for  the  third 
time  he  was  discharged.  On  the  same  day 
that  he  was  discharged  the  last  time,  he 
t)rought  this  suit  for  malicious  prosecution. 
These  facts  were  testified  to  by  the  plaintiff, 
and  he  also  swore  that  he  was  not  guilty  of 
any  of  the  offenses  with  which  the  defend- 
ant had  him  charged.  He  also  offered  evi- 
dence which  tended  to  show  that  he  was  a 
man  of  good  character;  that  he  had  been 
put  to  considerable  expense  in  counsel  fees 
and  otherwise,  In  attending  these  trials ;  and 
that  he  had  suffered  humiliation  and  mental 


anguish  on  account  of  being  charged  by  the 
defendant  with  the  crimes  set  out  in  the  war- 
rants. He  also  offered  in  evidence  certified 
copies  of  the  warrants,  with  the  judgments 
of  the  court  thereon,  and  rested  his  caae. 
The  defendant  moved  to  nonsuit  for  that,  as 
he  contended,  the  plaintiff  had  failed  toabow 
that  the  prosecution  for  these  various  offens- 
es was  either  malicious  or  without  probable 
cause.  The  court  sustained  the  motion  to 
nonsuit,  and  dismissed  the  action. 

The  only  exception  and  the  only  assign- 
ment of  error  in  the  record  is  directed  to  tbe 
ruling  on  this  motion  and  to  the  order  dis- 
missing the  action. 

Louis  M.  Swlnk,  of  Winston-Salem,  for  $9- 
pellant 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  There  is  sufficient  evidence  in 
this  case  for  the  jury  upon  the  question  of 
malice.  The  meaning  of  that  word,  as  oaed 
in  defining  what  is  malicious  prosecutioD,  is 
not  necessarily  ill  will,  anger,  resentment,  or 
a  revengeful  spirit,  but  simply  a  wrongful 
act  knowingly  and  intentionally  done  tbe 
complaining,  party,  without  just  cause  or  ex- 
cuse. Stanford  v.  Grocery  CJo.,  143  N.  C. 
419,  55  S.  B.  815 ;  Downing  v.  Stone,  152  N. 
G.  525,  68  S.  E.  9,  136  Am.  St  Rep.  841,  27 
Ann.  Cas.  758.  It  may  be  no  more  than  the 
opposite  of  good  faith. 

Hale  on  Torts,  354,  says  that: 

"Any  prosecution  carried  on  knowingly,  vin- 
tonly,  or  obsttnatcJly,  or  merely  for  the  vexatioo 
of  the  person  being  prosecuted,  is  malidoos. 
Every  improper  or  sinister  motive  constitute 
malice,  in  this  sense.*' 

And  Oooley  on  Torts,  338,  says  that: 

''Legal  malice  is  made  out  by  showing  that  the 
proceeding  was  instituted  from  any  improper  or 
wrongful  motive,  and  it  is  not  essential  tlut 
actual  malevolence*  or  a  corrupt  design  be 
shown."  Holder  v.  Manufacturing  Co.,  135  N. 
C.  892,  47  8.  E.  481,  and  cases  cited. 

[2]  If  the  object  be  to  recover  punitory  ot 
vindictive  damages,  particular  or  actual  mal- 
ice must  be  shown,  something  more  than  a 
mere  injurious  act  committed  without  jost 
or  lawful  excuse.  Standford  v.  Grocery  Co, 
143  N.  C.  419,  55  S.  EL  815.  The  primary 
object  of  an  action  for  damages  is  to  recover 
comi)ensation  for  the  actual  loss  or  injury 
sustained.  The  liability  for  punitive  or  ex- 
emplary damages,  however,  being  for  the  pur- 
pose of  punishment,  or  as  an  example,  rests 
primarily  upon  the  question  of  motive.  And 
the  jury  are  not  at  liberty  to  go  beyond  tbe 
allowance  of  a  compensation,  unless  it  be 
shown  that  the  act  was  done  wiUfally,  mali- 
cioQsly,  or  wantonly,  or  was  the  result  of  a 
reckless  indifference  to  the  rights  of  otbers. 
which  is  equivalent  to  an  intentional  injury: 
and,  when  there  is  no  proof  that  the  Injury 
was  so  infiicted,  exemplary  damages  should 
not  be  allowed.  Joyce  on  Damages,  f  119; 
Wood  V.  Bank,  100  Va.  306,  40  S.  E.  931: 
Gilreath  v.  Allen,  32  N.  O.  67.  The  wrong- 
ful injury  gives  the  right  of  action  for  com- 
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pensation,  and  the  malldoios  or  wicked  mo- 
tive adds  to  It  such  other  damages,  some- 
times called  smart  money,  as  the  jury  may 
reasonably  award,  as  an  example  to  others  or 
in  Tindication  of  the  law.  Holmes  y.  Ball- 
road  Ck>.,  94  N.  O.  318 ;  Kelly  v.  Traction  Co., 
132  N.  C.  369,  43  S.  R  923.  This  question  Is 
folly  discussed  in  the  above-named  cases, 
with  a  citation  of  the  authorities,  and  farther 
comment  on  this  branch  of  the  law  is  un- 
necessary. It  is  (dear  thut,  within  the  prin- 
ciples stated,  there  is  evidence  here  of  what 
may  be  called  legal  malice  sufficient  to  sus- 
tain the  action  for  compensation  in  damages, 
if  not  of  express  or  actual  malice.  We  there- 
fore pass  to  the  other  points. 

[3]  There  must  not  only  be  maUce,  but  a 
want  of  probable  cause,  for  both  must  con- 
cur and  are  essential  to  every  suit  for  a 
malicious  prosecution.  Malice  may  be  infer- 
red by  the  Jury  from  a  want  of  probable 
cause,  but  the  converse  is  not  true,  that  a 
want  of  probable  cause  may  be  likewise  in- 
ferred from  malice.  Kelly  v.  Traction  Co., 
supra;  Newell  on  Malicious  Prosecution,  p. 
266,  §  3 ;  Stewart  v.  Sonnebom,  98  U.  S.  187, 
25  L.  Ed.  116 ;  Sutton  v.  Johnstone,  1  T.  R. 
493;  Foshay  v.  Ferguson,  2  Denio  (N.  Y.) 
617;  Murray  v.  Long,  1  Wend.  (N.  Y.)  140; 
Wood  V.  Weir,  5  B.  Mon.  (Ky.)  544. 

[4]  It  should  be  borne  in  mind,  when  pass- 
ing upon  the  question  of  probable  cause,  in 
such  an  action  as  this  one,  that  those  facts 
and  circumstances  alone,  which  were  known 
to  the  prosecutor  in  the  criminal  action  at 
the  time  he  Instituted  the  prosecution,  are 
to  be  considered  in  determining  whether  he 
had  a  probable  cause  for  the  course  he  pur- 
sued in  respect  thereto.  It  is  not  the  inno- 
cence of  the  plaintiff  in  the  dvil  action,  de- 
fendant in  the  other,  nor  facts  tending  to 
prove  the  same,  that  bear  upon  this  question, 
for  as  Judge  Daniel  says  in  Swaim  v.  Staf- 
ford, 25  N.  O.  289: 

*'The  question  of  probable  cause  rested  only  on 
those  facts  and  circumstances  which  were 
known  to  the  prosecutor  at  the  time  he  made 
his  affidavit  for  the  warrant.** 

See,  also,  Newell,  p.  265,  note,  and  cases; 
Fdshay  v,  Ferguson,  2  Denio  (N.  Y.)  617; 
Delega  v.  Highly.  3  Bing.  (N.  C.)  950. 

In  Stacey  v.  Emery,  97  U.  S.  645,  24  U 
£d.  1036,  the  court  said,  quoting  from  Jus- 
tice Washington  in  Munns  v.  Dupont,  3 
Wash.  C.  C.  37,  Fted,  Cas.  No.  9,926: 

*'  'If  malice  Is  proved,  yet  if  probable  cause  ex- 
ists, there  is  no  liability.  Malice  and  want  of 
probable  cause  must  both  exist,'  to  justify  an  ac- 
tion. He  then  defines  probable  cause  in  these 
words:  *A  reasonable  ground  of  suspicion,  sup- 
ported by  circumstances  sufficiently  strong  in 
themselves  to  warrant  a  cautious  man  in  the  be- 
lief that  the  party  is  guilty  of  the  offense  with 
whidi  be  is  charged.*  Chief  Justice  Shaw  de- 
fines it  in  similar  language:  'Such  a  state  of 
facts  as  would  lead  a  man  of  ordinary  caution 
to  belike,  or  to  entertain  an  honest  and  strong 
suspicion,  that  the  person  is  guilty.*  Ulmer  v. 
Inland,  1  Me.  [GreenL]  135  [10  Am.  Dec.  48]. 
In  Foshay  v.  Ferguson,  2  Denio  [N.  Y.]  617, 
the  rule  is  laid  down  by  Chief  Justice  Bronson. 
In  the  same  language,  with  this  addition:  'And 
84  S.E.- 


such  cause  will  afford  a  defense  to  a  malicious 

grosecution,  however  innocent  the  plaintiff  may 
e.'  In  that  case  there  was  evidence  to  justify 
a  finding  that  the  prosecution  had  been  irom  a 
bad  motive.  This  rule  is  so  clear  that  it  is  not 
necessary  to  multiply  authorities." 

And  in  Delega  v.  Highley,  32  Eng.  C.  U 
398  (3  Bing.  N.  C.  950),  which  was  an  action 
brought  for  a  malicious  charge  before  a 
magistrate,  the  defendant  pleaded  that  he 
had  caused  the  charge  to  be  made  upon  rea- 
sonable and  probable  cause,  stating  what 
the  cause  was.  Upon  special  demurrer,  the 
plea  was  held  insufficient  in  not  alleging  that 
the  defendant,  at  the  time  of  the  charge,  had 
been  informed  of  or  knew  the  fticts  on 
which  the  charge  was  made. 

"If  the  defendant,-  said  Chief  Justice  Tindal. 
"instead  of  relying  on  the  plea  of  not  guilty, 
elects  to  bring  the  facts  before  the  court  in  a 
plea  of  justification,  it  is  obvious  that  he  must 
allege,  as  a  ground  of  defense,  that  which  is  so 
important  in  proof  under  the  plea  of  not  guilty, 
viz.,  that  the  knowledge  of  certain  facts  and  cir- 
cumstances which  were  sufficient  to  make  him  or 
any  reasonable  person  believe  the  truth  of  the 
charge  which  he  Instituted  before  the  magistrate, 
existed  in  his  mind  at  the  time  the  charge  was 
laid,  and  was  the  reason  and  inducement  of  his 
putting  the  law  in  motion.  Whereas  it  is  quite 
consistent  with  the  allegations  in  this  plea  that 
the  charge  was  made  upon  some  ground  alto- 
gether independent  of  the  existence  of  the  facts 
stated  in  the  plea ;  and  that  the  defendant  now 
endeavors  to  support  the  propriety  of  the  charge, 
originally  without  cause,  by  facts  and  circum- 
stances which  have  come  to  his  knowledge  for 
the  first  time  since  the  charge  was  made." 

So,  also,  the  converse  of  this  doctrine  is 
true:  If  a  defendant  prove  that,  at  the  time 
of  the  arrest,  he  had  reasonable  cause  to  be- 
lieve the  plaintiff  guilty,  this  cannot  be  re- 
butted by  proof  that  afterwards  he  turned 
out  to  be  entirely  innocent  Foshay  v.  Fer- 
guson, 2  Denio  (N.  T.)  617.  It  may  be  im- 
portant to  inquire  If  the  plaintiiT  was  guilty 
of  the  offense  charged  against  him,  in  the 
sense  that,  if  he  was,  there  could  be  no  mali- 
cious prosecution  (Galloway  v.  Stewart,  49 
Ind.  156,  19  Am.  Rep.  677),  but  the  authori- 
ties are  generally  agreed  that,  if  he  was  in- 
nocent, it  can  make  no  difference,  where  de- 
fendant acted  upon  the  existence  of  such 
facts  and  circumstances  as  would  constitute 
probable  cause,  and  did  not  know  of  his  inno- 
cence. Mr.  Newell,  in  discussing  this  mat- 
ter, says  in  his  work  on  Malicious  Prosecu- 
tion, at  page  252,  |§  1,  2: 

"Reasonable  or  probable  cause  is  defined  to  be 
sudx  a  state  of  facts  in  the  mind  of  the  prose- 
cutor as  would  lead  a  person  of  ordinary  caution 
and  prudence  to  believe,  or  entertain  an  honest 
and  strong  suspicion,  that  the  person  is  guilty. 
It  does  not  depend  on  the  actual  state  of  the 
case  hi  point  of  fact,  but  upon  the  honest  and 
reasonable  belief  of  the  party  commencing  the 
prosecution.  In  order  to  maintain  the  action  for 
malicious  prosecution,  It  is  very  clear  that  the 
plaintiff  must  aver  and  prove  that  the  suit  com- 
plained of  was  commenced  and  prosecuted  with- 
out reasonable  or  probable  cause,  and  that  it 
was  malicious.  The  groundlessness  of  the  suit 
may,  in  many  instances,  be  so  obvious  and  pal- 
pable that  the  existence  of  malice  may  be  in- 
ferred from  it.  The  question  of  probable  cause 
applies  to  the  nature  of  the  suit ;  and  the  point 
of  inquiry  is  whether  the  defendant  had  proba- 
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ble  cause  to  maintain  the  particular  suit  upon 
the  existing  facts  known  to  him"— citing  Wills  v. 
Noyes,  29  Mass.  (12  Pick.)  324,  opinion  by 
Chief  Justice  Shaw. 

See  Jones  y.  Phelps,  11  Ad.  &  El.  483,  489 ; 
Foshay  v.  Ferguson,  supra;  Harpham.  y. 
Whitney,  77  IlL  32;  Bacon  v.  Towne,  4 
Gush.  (58  Mass.)  21.7,  50  Am.  Dec.  765. 

The  existence  of  probable  cause  does  not 
therefore  depend  upon  the  plaintifiTs  actual 
guilt,  for  he  may  be  ever  so  innocent,  and 
yet  if  the  defendant,  in  starting  the  prosecu- 
tion, acted  upon  reasonable  grounds  and 
probable  cause,  he  would  not  be  liable  even 
if  he  was  inspired  by  malice  and  defendant 
was  also  innocent  of  the  accusation. 

[6]  Applying  these  principles  to  the  facts 
of  this  case,  we  find  that  there  is  an  issue 
of  fact  raised  by  the  pleadings  and  conflict 
of  testimony.  Plaintiff  introduced  in  evi- 
dence the  several  affidavits  and  warrants  in 
the  criminal  prosecutions  before  the  recorder 
of  Lexington,  in  which  it  is  alleged  that  he 
made  the  false  representation  to  the  defend- 
ant that  there  was  no  lien  or  incumbrance 
on  the  horse.  This  evidence  was  offered  for 
the  purpose  of  showing  that  he  had  been 
prosecuted  by  the  defendant  for  the  crime 
mentioned  in  the  papers,  and  perhaps  it 
should  have  been  confined  to  that  purpose, 
but  not  deciding  that  question,  and  conceding 
that  it  should  have  been  considered  as  proof 
upon  the  question  of  plaintiff's  actual  guilt 
and  as  tending  to  show  probable  cause,  the 
defendant,  testifying  in  his  own  behalf,  de- 
nied his  guilt,  ahd  stated  that  he  did  not 
know  that  the  horse  had  been  mortgaged  and 
did  not  hear  of  it  until  after  the  sale ;  that 
he  was  acting  as  employ^  of  Mr.  Ziglar,  who 
owned  the  horse,  the  mortgage  having  been 
made  by  a  man  from  whom  Ziglar  had 
bought  the  horse.  This  evidence  carried  the 
case  to  the  Jury,  and  the  nonsuit,  under  the 
statute,  was  improper.  The  questions  raised 
by  this  evidence  were  whether  the  plaintiff 
had  made  the  false  representation  with  the 
intent  to  cheat  defendant,  and,  if  so,  wheth- 
er the  defendant  was  deceived  thereby. 

[6]  In  order  to  constitute  a  false  pretense, 
indictable  under  our  statute,  there  must  be 
"a  false  representation  of  a  subsisting  fact, 
calculated  to  deceive,  and  which  does  de- 
ceive, and  is  intended  to  deceive,  whether  the 
representation  be  in  writing,  or  in  words,  or 
in  acts,  by  which  the  defendant  obtains  value 
from  another  without  compensation."  State 
V.  Phlfer,  65  N.  G.  321.  The  definition  thus 
given  in  that  case  has  been  frequently  ap- 
proved by  this  court  in  subsequent  cases,  to 
be  found  in  the  Annotated  Edition  of  the  re- 
port If  the  defendant  did  not  know  of  the 
mortgage,  how  could  he  have  had  an  intent 
to  deceive  by  a  false  representation  in  re- 
gard to  it,  and,  if  he  made  no  false  repre- 
sentation about  the  mortgage,  how  could  he 
be  guilty  of  a  false  pretense,  or  how  could 
the  defendant  have  been  deceived  to  his  prej- 
udice?   The  mere  existence  of  the  mortgage 


f  at  the  time  of  the  sale  did  not  make  the  lat- 
ter a  false  pretense,  unless  the  defendant  was 
misled  by  something  done  or  said  by  the 
plaintiff  to  his  prejudice,  and  which  Induced 
him  to  part  with  his  money.  If  the  false 
representation  was  intentionally  made  to  de- 
ceive, and  defendant  was  influenced  thereby 
to  part  with  his  money,  there  was  probable 
cause,  but  the  defendant  appellant  is  entitled 
to  have  the  question  submitted  to  tlie  Jury, 
with  proper  instructions  as  to  the  elements 
comprised  in  the  offense  or  false  pretenaei 
In  Ross  V.  Langworthy,  18  Neb.  492,  14  N. 
W.  515,  which  is  somewhat  Uke  our  case  in 
its  facts,  the  court  said: 

'Trobable  cause  is  defined  as  a  reasonable 
ground  of  suspicion,  supported  by  circumstances 
sufficiently  strong  in  themselves  to  warrant  a 
cautious  man  in  believing  that  the  accused  was 
guilty.  Boyd  v.  Cross,  35  Md.  197;  Cooper  v. 
Ufterback.  37  Md.  282.  The  question  of  proba- 
ble cause  IS  one  of  law  and  fact,  composing  two 
distinct  inquiries,  the  one  for  the  jury  to  say 
what  facts  are  proved,  and  it  is  for  the  ooort  to 
say  whether  those  facts  constitute  probable 
cause.  Turner  v.  O'Brien,  5  Neb.  547,  548: 
Johns  V.  Marsh,  9  Bep.  143 ;  Boyd  v.  Cross,  35 
Md.  194.  Probable  cause  does  not  depend  upon 
mere  belief,  however  sincerdy  entertained.  Be- 
cause, if  thAt  were  so,  any  citizen  would  be 
liable  to  arrest  and  imprisonment  without  re- 
dress, whenever  any  person,  prompted  by  malice, 
saw  fit  to  swear  that  he  believed  the  accused 
was  guilty  of  the  offense  charged.  The  law, 
therefore,  has  imposed  an  additional  ground,  viz., 
such  knowledge  of  facts  as  would  induce  a  rea- 
sonable man  to  believe  that  the  accused  was 
guilty.  Nothing  short  of  this  will  justify  the 
institution  of  a  criminal  diaige  against  another. 
Cooley  on  Torts,  182.  The  defendant's  own  tes- 
timony shows  very  clearly  that  the  object  he  had 
in  causing  the  plaintiff's  imprisonment  was  to 
aid  him  in  collecting  his  debt,  and  not  to  vindi- 
cate public  justice.  The  rule  of  law  is  that  a 
prosecution  instituted  for  any  other  purpose 
than  that  of  bringing  the  party  to  justice  shows 
a  malicious  motive.  Johns  v.  Marsh,  9  Rep. 
143;  Mitchell  v.  Jenkins,  5  B.  &  Ad.  594.  The 
reason  is  the  prosecution  was  not  instituted  to 
vindicate  the  law  and  punish  crime,  but  as  a 
means  of  coercing  the  accused  to  comply  iritfa 
the  wishes  of  the  prosecutor." 

If  the  plaintiff  did  not  make  the  false  rep- 
resentation, but  was  a  mere  agent  of  the 
owner,  Mr.  Ziglar,  in  making  this  sale,  and 
knew  nothing  about  the  mortgage,  we  do  not 
perceive  how  there  could  have  been  probable 
cause.  If  a  man  buys  property  which  Is  sub- 
ject to  a  lien,  of  which  the  seller  is  Ignorant, 
and  there  is  no  deceitful  misrepresentation 
as  to  the  fact,  and  no  fraudulent  conceal- 
ment of  it,  the  buyer  takes  It  at  his  own 
risk.  He  can  protect  himself  by  a  warranty, 
and  unless  he  is,  in  some  way,  deceived  in 
regard  to  it,  or  otherwise  taken  advantage 
of  or  imposed  upon,  there  is  no  criminal  of- 
fense committed.  The  case  should  have  sone 
to  the  Jury,  and  at  the  next  trial  the  de- 
fendant may  be  able  to  show  by  better  proof 
that  he  had  probable  cause  for  what  he  did, 
or  the  plaintiff  may  acquit  himself  altogether 
of  wrongdoing  in  the  premises*  and  show 
that  the  defendant  acted  unreasonably  and 
without  probable  cause.  The  evidence  now 
is  not  very  full,  explicit,  or  satisfactoiy,  but 
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we  cannot  say  that  there  is  no  evidence  of 
plaintiff's  cause  of  action. 
New  trial. 

ass  N.  C.  570) 

McRAINEY  ▼.  VIRGINIA  &  C.  S.  RY.  OO. 

(No.  279.) 

(Supreme  Court  of  North  Carolina.     April  7, 

1916.) 

1.  Raiiaoads    ^s»482— AonoNS   fob   Fnufr— 
Pbiica  Faoib  Cask. 

Plaintiff,  suing  a  railroad  company  for 
damages  by  fire,  establishes  a  prima  facie  case, 
entitling  him  to  have  the  issue  of  negligence 
submitted  to  the  jury,  where  his  evidence  tends 
to  prove  that  the  fire  originated  from  an  engine 
of  the  company. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1730-1782,  1734-1738;  Dec  Dig. 
<8=>482.] 

2.  Appeal  and  Ebbob  ^s>866— Judgment  of 
Nonsuit— Evidbncb—Rbvibw, 

The  court  on  appeal  from  a  judgment  of 
nonsuit  can  only  determine  whether  there  is  any 
evidence  which  a  jury  ought  to  consider,  giving 
the  evidence  the  interpretation  most  favorable 
to  plaintifiC 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3467-3475 ;  Dec  Dig.  «=> 
866.] 

3.  Neguoencb  <8==>134,  136— Eyidknob— Gib- 
cuustantial  evidence. 

Negligence  may  be  proved  by  circumstantial 
evidence,  and,  while  it  must  do  more  than  raise 
a  possibility  or  conjecture,  plaintiff  is  entitled 
to  have  it  submitted  to  the  jury,  wbere,  after 
a  fair  consideration  of  it,  the  more  reasonable 
probability  is  in  favor  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §}  267-270,  272,  273,  277-353; 
Dec.  Dig.  <@=s>184,  136.] 

4.  Railboads  ^=:»484—FiBE€H-AGnoNS— Evi- 
dence. 

In  an  action  for  damages  by  a  fire  charged 
to  have  been  started  by  defendant's  engine  and 
to  have  spread  to  plaintiff's  property,  evidence 
held  suffident  to  go  to  the  jury  on  the  question 
of  the  railroad's  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1740-1746;    Dec  Dig.  <d5>484.] 

Appeal  from  Superior  Court,  Robeson 
County;   Cooke,  Judge. 

Action  by  John  D.  McRainey  against  the 
Virginia  &  Carolina  Southern  Railway  Com- 
pany, for  damages  by  a  fire  set  by  defend- 
ant's engine.  From  a  Judgment  of  nonsuit^ 
plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Sinclair  ft  Dye,  of  Fayetteville,  for  appel- 
lant. McLean,  Varser  &  McLean,  of  Lumber- 
ton,  for  appellee. 


ALLEN,  J.  [1]  In  actions  against  rail- 
road companies  to  recover  damages  caused  by 
fire,  the  plaintiff  makes  out  a  prima  fade 
case  which  entitles  him  to  have  the  issue  of 
negligence  submitted  to  the  jury  upon  offer- 
ing evidence  tending  to  prove  that  the  fire 
which  caused  him  damage  originated  from 
the  engine  of  the  defendant  (Hardy  v.  Lum- 
ber Co.,  160  N.  C.  116,  75  S.  E.  855,  42  L. 
R.  A.   [N.  S.]  759)   and  therefore  the  only 


question  presented  by  this  appeal  Is  whether 
there  is  any  evidence  that  the  fire  of  which 
the  plaintiff  complains  originated  from  the 
defendant's  engine  and  passed  to  his  land, 
causing  him  damage. 

[2]  We  have  no  power  to  pass  upon  the 
weight  of  the  evidence  nor  to  determine 
whether  It  is  sufficient  to  satisfy  the  Jury; 
our  duty  being  confined  to  the  single  inquiry 
as  to  whether  there  is  any  evidence  which  a 
jury  ought  to  consider,  giving  the  evidence 
the  interpretation  most  favorable  to  the 
plaintiff,  as  we  are  required  to  do  upon 
Judgments  of  nonsuit 

[3]  Negligence  may  be  proven  by  circum- 
stantial evidence,  and,  while  it  must  do  more 
than  raise  a  possibility  or  conjecture,  the 
plaintiff  is  entitled  to  have  it  submitted  to 
the  Jury,  if,  after  a  fair  consideration  of  it, 
the  more  reasonable  probability  is  in  favor  of 
the  plaintiff's  contention.  Henderson  v.  Rail- 
road, 169  N.  C.  583,  75  S.  E.  1092. 

In  Fitzgerald  v.  Railroad,  141  N.  C.  535,  54 
S.  E.  393,  6  L.  R.  A.  (N.  S.)  337,  which  was 
approved  in  the  last  case  cited,  the  court 
stated  the  rule  as  to  the  proof  required,  as 
follows: 

"It  is  very  generally  held  that  direct  evidence 
of  negligence  is  not  required,  but  the  same  may 
be  iiSerred  from  facts  and  attendant  circum- 
stances, and  it  is  well  establisbed  that  if  the 
facts  proved  establish  the  more  reasonable  prob- 
ability that  the  d^endant  has  been  guil^  of 
actionable  negligence,  the  case  cannot  be  with- 
drawn from  the  jury,  though  the  possibility  of 
accident  may  arise  on  the  evidence.  Thus  in 
Shearman  &  Redfield  on  Negligence,  §  58,  it  is 
said:  *The  plaintiff  is  not  bound  to  prove  more 
than  enough  to  raise  a  fair  presumption  of  neg- 
ligence on  the  part  of  the  defendant  and  of  re- 
sulting injury  to  himself.  Having  done  this, 
he  is  entitled  to  recover,  unless  the  defendant 

E reduces  evidence  to  rebut  the  presumption,  it 
aa  sometimes  been  held  not  sufficient  for  the 
plaintiff  to  establish  a  probability  of  the  defend- 
ant's default,  but  ^his  is  going  too  far.  If  the 
facts  proved  render  it  probable  that  the  defend- 
ant violated  its  duty,  it  is  for  the  jury  to  de- 
cide whether  it  did  so  or  not  To  hold  otherwise 
would  be  to  deny  the  value  of  circumstantial 
evidence.  As  ^eady  stated,  the  plaintiff  is  not 
required  to  prove  his  case  beyond  a  reasonable 
doubt,  though  the  facts  shown  must  be  more 
consistent  with  the  negligence  of  the  defendant 
than  the  absence  of  it.  It  has  never  been  sug- 
gested that  evidence  of  negligence  should  be 
direct  and  positive.  In  the  nature  of  the  case, 
the  plaintiff  must  labor  under  difficulties  in 
proving  the  fact  of  negligence,  and,  as  that  fact 
is  always  a  relative  one,  it  is  susceptible  of 
proof  by  evidence  of  circumstances  bearing  more 
or  less  directly  on  the  fact  of  negligence — a  kind 
of  evidence  which  might  not  be  satisfactory  in 
other  classes  of  cases  open  to  clear  proof.  This 
is  on  the  general  principle  of  the  law  of  evi- 
dence which  holds  that  to  be  sufficient  and  sat- 
isfactory evidence  which  satisfies  an  unpreju- 
diced mind.' " 

[4]  Applying  this  rule,  we  are  of  opinion 
there  was  some  evidence  as  to  the  origin  of 
the  fire  which  ought  to  have  been  submitted 
to  the  Jury.  The  fire  occurred  on  the  6th  of 
May,  1911,  and  there  is  evidence  that  the 
train  passed  the  place  where  it  was  first 
seen  at  10:45  a.  m.;    that  the  fire  was  not 
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seen  nntU  2  o'clock;  that  there  was  com- 
bustible matter  on  the  right  of  way  of  the 
defendant;  that  the  fire  was  where  the  rail- 
road crosses  the  swamp;  that  when  the  wit- 
ness who  first  went  to  the  fire  reached  it  the 
fire  had  burned  up  the  swamp  200  or  300 
yards;  that  it  burned  slowly  in  the  swamp 
and  finally  passed  through  it  and  onto  the 
land  of  the  plaintiff;  that  the  wind  was 
blowing  from  the  railroad  towards  the  plain- 
tiff's land;  that  the  fire  had  burned  on  the 
right  of  way  of  the  defendant,  and  then  con- 
tinuously to  the  plaintUTs  land;  that  the  fire 
widened  as  it  passed  from  the  right  of  way, 
and  one  witness  stated  without  objection 
"that  the  fire  looked  like  it  started  on  the 
right  of  way,**  and  another  witness  "that  it 
widened  after  it  left  the  railroad  track  some- 
thing like  20  yards  wide  burning  on  the  right 
of  way — ^that  is,  when  it  left  the  right  of 
way,  the  wind  carried  it  directly  away  from 
the  railroad."  There  was  no  eyid^ce  of 
any  other  fire  near  the  place  of  the  burning 
on  that  day,  and  the  only  reference  to  any 
other  flre»  except  that  in  the  engine  of  the 
defendant,  was  as  to  a  small  fire  in  a  part 
of  the  woods  flye  or  six  days  before. 

From  these  circumstances,  the  inference 
may  be  drawn  that  the  engine  of  the  defend- 
ant set  out  the  fire,  and,  although  the  fact 
that  the  fire  was  not  discovered  for  more 
than  three  hours  after  the  engine  passed 
weakens  the  force  of  the  evidence,  it  is  not  of 
suflSdent  import  to  Justify  withdrawing  it 
from  the  jury. 

In  Oaton  ▼.  Toler,  100  N.  0.  105,  75  S.  B. 
929,  the  fire  smoldered  in  some  stumps  for  24 
hours  before  being  communicated  to  the 
plaintiffs  land,  and  the  case  was  submitted 
to  the  jury  upon  the  question  of  the  defend- 
ant's liability,  which  was  answered,  however, 
in  favor  of  the  defendant;  and  in  Deppe  ▼. 
Railroad,  152  N.  C.  81,  67  S.  E.  262,  the  time 
between  the  passing  of  the  defendant's  train 
and  the  discovery  of  the  fire  was  variously 
estimated  to  have  been  from  three-quarters 
of  an  hour  to  an  hour  and  three-quarters. 

We  refrain  from  discussing  the  evidence 
further,  as  the  case  is  to  be  tried  before  a 
jury,  and  an  argument  in  support  of  the 
position  that  there  is  some  evidence  might 
be  understood  as  an  expression  of  opinion  as 
to  its  weight 

New  trial. 

aeS  N.  C.  637) 

FOWIiB  V.  McLean  et  aL     (No.  42.) 

(Supreme  Court  of  North  Carolina.     April  7, 

1915.) 

1.  Loos  AND  LooGiNO  ^=»3~Saijb  of  Stand- 
ing TiMBEBn-FEE- Simple  Estate. 

A  deed  conveying  Btanding  timber  and 
giving  the  grantee  power  to  cut  and  remove  the 
same  within  a  specified  time  creates  a  fee-sim* 
pie  estate,  defeasible  as  to  timber  not  cut  and 
removed  within  the  time. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §§  6-12;  Dec  Dig.  <8=»3.] 


2.  JuDOiCBNT  ^s>780--Ln5N  ^  Pbopcbtt  Sub- 
ject TO— Title  to  Standing  Tihbkb. 

An  estate  created  by  deed  conveying  stand- 
ing timber,  with  a  rig:ht  to  cut  and  remove  the 
same  within  a  specified  time,  is,  while  it  ex- 
ists, subject  to  the  lien  of  a  docketed  judgment 
and  to  the  ordinary  methods  of  enforcnng  col- 
lection of  the  same  as  in. other  cases  of  realty. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Ont  Dig.  §§  1341,  1343-1349;  Dec  Dig.  €=> 
780.] 

3.  Mortgages  ^=s>155— Fbauditlent  Cokvkt- 

ANCES— "PtTBCHASEB    FOB    VaLUB." 

A  mortgagee  in  a  mortgage  to  seciire  a 
present  loan  is  a  'Ipurchaser  for  value,**  within 
Revisal  1905,  H  961-964,  defining  what  con- 
veyances shall  be  void  as  to  pnrcbasers,  and 
the  same  rale  applies  to  a  mortgage  to  secure 
a  past  indebtedness,  except  as  to  an  estate  or 
interest  existent  in  the  property  conveyed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §|  355-359 ;   Dec.  Dig.  <&=3>155. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Purchaser  for  Value.] 

4.  MOBTGAGES  ^=S>151— LiBN— PeIOBITT. 

A  judgment  duly  doclseted  becomes  a  lien 
on  standing  timber  subsequently  acquired  by 
the  judgment  debtor  as  soon  as  he  acquires  it, 
so  as  to  be  prior  to  a  mortgage  thereafter  made 
by  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  307,  309-311«  314-^29,  332-338; 
Dec.  Dig.  <0s»151.] 

6.  Judgment  ^s»773  —  Lien- CoioaircEiiENT 
—Relation  Back. 

A  judgment  will  not  be  held  to  relate  back 
to  the  first  day  of  the  term,  so  as  to  give  it 
priority  over  a  mortgage  made  since  the  term 
began  to  one  taking  it  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
(Tent  Dig.  §  1333;   Dec  Dig.  «=s>773.] 

6.  Pbincipal  and   Subett  «=»198— Oontki- 
butzon  Between  Subbtixs— Enfobcement. 

A  surety  paying  the  debt  after  it  has  been 
reduced  to  judgment  may  preserve  the  judgment 
lien  as  against  the  principal  and  cosureties  by 
taking  an  assignment  to  a  third  person  as  trus- 
tee for  him  and  use  the  assignment  to  enforce 
his  right  against  tiie  principal  or  to  compel 
contribution  by  cosureties. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  633-636;  Dec.  Dig.  «=> 
198.] 

7.  Pbincipal  and   Sxtbbtt  ^=»194— Coktbi- 
bution  Between  Sitbeties. 

A  surety  paying  a  debt  reduced  to  judg- 
ment is  entitled  to  contribution  from  solvent 
cosureties,  so  as  to  place  them  all  on  an  equali- 
ty, where  the  principal  debtor  and  other  sure- 
ties are  insolvent 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  CJent  Dig.  |§  605^623;  Dec  Dig.  «=> 
194.] 

Appeal  from  Superior  Court,  fieanforl 
Ck>unty;  Bond,  Judge. 

Action  by  S.  R.  Fowle  against  A.  D.  Mc- 
Lean, trustee,  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeaL    Modified. 

The  facts  agreed  upon  are  aa  follows: 

'This  cause  coming  on  to  be  heard  before  the 
undersigned  jud^e  on  the  return  to  an  injunc- 
tion heretofore  issued,  the  following  facts  are, 
by  consent,  found,  and  are  agreed  ui»on  by  the 
parties  hereto  as  the  facts  in  the  caae: 

**(1)  It  is  found  as  a  fact  that  on  Novembex 
11,  1911,  summons  was  issued  in  favor  of  Mc 
Keel-Richardson  Hardware  Companv  agaLo«(t 
Washington  Lumber  Company,  W.  F.  HarrelU 
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L.  I.  Moore,  and  J.  B.  Kessenzer^  and  that  serv- 
ice of  summons  was  made  on  Washington  Lum- 
ber Company  and  on  W.  F.  Harrell  on  Novem- 
ber 13,  1911,  and  on  the  defendant  L.  I.  Moore 
on  November  11,  1911,  and  on  J.  R.  Kessenger 
November  29,  1911. 

"It  is  further  found  as  a  fact  that  a  duly 
verified  complaint  was  filed  in  the  office  of  the 
derk  of  the  superior  court  of  Beaufort  county 
on  November  22,  1911,  and  that  judgment  by 
default  final  was  taken  against  the  Washing- 
ton Lumber  Company  and  W.  F.  Harrell  at 
the  December,  1911,  term  of  the  superior  court 
of  Beaufort  county  on  the  relief  demanded  in 
the  complaint. 

"It  is  further  found  as  a  fact  that  judgment 
by  default  final  was  taken  against  defendants 
Moore  and  Kessenger  on  June  12,  1912,  and 
was  docketed  and  indexed  in  the  office  of  the 
clerk  of  the  superior  court  of  Beaufort  county 
on  said  date.  It  is  agreed  between  the  parties 
to  this  controversy  that  the  complaint  in  the 
fluit  of  McKeel-Bichardson  Hardware  Company 
V.  Washington  Lumber  Company,  Harrell, 
Moore,  and  Kessenger,  and  that  the  judgments 
in  said  action  which  were  rendered  at  the  De- 
cember, 1911,  term,  and  at  the  June,  1912, 
term,  shall  constitute  a  part  of  the  case  on  ap- 
peal. 

"It  is  further  found  as  a  fact,  and  is  ad- 
mitted by  the  parties,  that  the  judgment  which 
was  rendered  at  the  December,  1911,  term  of 
the  superior  court  was  dul^  docketed,  indexed, 
and  recorded,  and  that  the  judgment  which  was 
rendered  at  the  June,  1912,  term,  was  docketed, 
indexed,  and  recorded,  and  that  said  June  term 
of  court  convened  on  May  27,  1912,  and  ad- 
journed June  13,  1912. 

"It  is  found  as  a  fact  that  Harrell  and  Kes- 
senger conveyed  to  A.  M.  Dumay,  as  trustee, 
to  secure  certain  indebtedness,  certain  property 
or  timber  rights,  a  copy  of  one  of  the  deeds 
to  Harrell  and  Messenger  being  set  out  herein 
and  made  a  part  of  the  statement  of  this  case, 
it  being  further  found  as  a  fact,  and  agreed  by 
an  parties,  that  all  of  the  deeds  to  Harrell  and 
Kessenger  are  in  the  form  similar  to  the  copy 
set  out  herein ;  that  the  said  deed  from  Harrell 
and  Kessenger  to  A.  M.  Dumay,  trustee,  which 
was  dated  the  Ist  day  of  June,  1912,  was  duly 
filed  for  registration  in  the  office  of  the  regis- 
ter of  deeds  of  Beaufort  county  on  June  7,  1912. 

"It  is  further  found  as  a  fact  that  A.  M. 
Dumay,  under  the  powers  of  sale  contained  in 
the  deed  of  trust  to  him,  advertised  the  timber 
rights  which  had  been  conveyed  to  him  by 
Harrell  and  Kessenger,  and  sold  the  same  to 
S.  K.  Fowle,  plaintiff  in  this  action,  for  full 
value. 

"It  is  further  found  as  a  fact  that  the  plain- 
tiff, Fowle,  purchased  the  property  from  A.  M. 
Dumay,  trustee,  without  notice  in  fact  of  the 
judgments  which  had  been  rendered  in  the  case 
of  McKeel-Richardson  Hardware  Company  v. 
Washington  Lumber  Company  et  al.,  except 
such  notice  as  was  imposed  upon  him  by  law. 

"It  is  further  found  as  a  fact  that  execution 
issued  at  the  instance  of  the  plaintiff  in  the 
suit  of  McKeel-Kichardson  Hardware  Company 
V.  Washington  I>nmber  Company  et  al.  against 
L«.  I.  Moore,  Washington  Lumber  Company 
and  J.  R.  Kessenger;  that  the  same  was  re- 
turned indulged  by  order  of  the  plaintiff*;  and 
that  on  December  16,  1912,  12  days  after  the 
issuance  of  the  execution,  L.  I.  Moore  furnish- 
ed A.  D.  McLean  the  money  and  requested  him 
to  pay  the  same  to  the  plaintiff,  and  to  take 
an  assignment  of  the  judgment  from  the  plain- 
tiff McKeel-Richardson  Hardware  Company  to 
A.  D.  Mcljcan,  as  trustee  for  L.  I.  Moore. 

"It  is  further  found  as  a  fact  that  the  de- 
fendant Harrell  is  not  now  a  resident  of  tiie 
state  of  North  Carolina,  and  has  no  prox)erty 
therein  sufficient  to  satisfy  an  execution  issued 
in  the  case  of  McKeel-Richardson  Hardware 
Company  v.  Washington  liumber  Company  et 


al.;  and  it  Is  a  fact  that  J.  R.  Kessenger  is 
dead,  and  that  he  left  no  estate  on  which  an  ex- 
ecution could  issue. 

''It  is  further  found  as  a  fact  that  Harrell 
is  a  citizen  of  the  state  of  Georgia  and  receiv- 
ing a  salary  of  about  $200  per  month." 

It  appears  from  perusal  of  pleadings  and 
judgment.  In  case  of  Hardware  Co.  v.  Lum- 
ber Co.,  Harrell,  and  Moore  et  al.,  made  a 
part  of  the  case  agreed,  that  the  individual 
defendants,  Harrell,  Moore,  and  others,  were 
liable  as  indorsers  on  the  notes  of  the  lum- 
ber company,  and  that  said  company  was 
principal  and  primarily  liable  for  the  debt 
on  which  the  Judgment  was  rendered. 

His  honor,  being  of  opinion  that,  on  the 
facts  presented,  the  judgment  had  been  paid 
and  satisfied  by  reason  of  the  transaction 
between  defendant  Moore  and  the  hardware 
company,  the  original  creditor,  and  the  lien 
thereof  bad  been  extinguished,  entered  Judg- 
ment that  present  defendants  be  perpetually 
enjoined  firom  issuing  execution  on  said  judg- 
ment or  taking  steps  to  enforce  collection 
from  the  timber  rights  acquired  by  plaintiff 
from  Harrell  and  Kessenger,  and  defendant 
excepted  and  appealed. 

Small,  MacLean,  Bragaw  ft  Rodman,  of 
Washington,  N.  C,  for  appellants.  Ward  & 
Grimes,  of  Washington,  N.  C,  for  appellee. 

HOKB,  J.  [1,2]  There  are  numerous  de- 
cisions in  this  state  to  the  effect  that  stand- 
ing timber  is  to  be  considered  as  realty, 
and  that  a  deed  conveying  such  timber  to 
the  grantee,  and  giving  power  to  cut  and  re- 
move same  within  a  spedfled  period,  creates 
a  fee-simple  estate  in  realty,  not  absolute, 
but  defeasible  as  to  all  such  timber  as  is  not 
cut  and  appropriated  within  the  time,  and 
as  the  correct  deduction  from  the  position 
it  was  held,  at  the  last  term,  in  Williams  v. 
Parsons,  168  N.  C.  83,  83  S.  E.  914,  that  su^h 
an  estate,  while  it  exists,  Is  subject  to  the 
lien  of  a  docketed  Judgment  and  to  the  ordi- 
nary methods  of  enforcing  collection  of  the 
same;  as  in  other  cases  of  realty.  Speaking 
to  the  subject  in  Williams  Case,  the  court 
said:     . 

''(1)  We  have  held  In  numerous  cases  that 
these  deeds  for  standing  timber,  as  ordinarily 
drawn,  convey  a  fee-simple  interest  in  such 
timber  as  recdty,  determinable  as  to  all  such 
timber  as  is  not  cut  and  removed  within  the 
time  specified  in  the  deed,  and  that,  while  such 
estate  exists,  it  is  clothed  with  the  same  at- 
tributes and  subject  to  the  same  laws  of  devolu- 
tion and  transfer  as  other  interests  in  realty"— 
citing  Bateman  v.  Lumber  Co.,  154  N.  C.  248, 
70  S.  E.  474,  34  U  R.  A.  (N.  S.)  615;  Horn- 
thai  V.  Howcott,  154  N.  C.  229,  70  S.  B.  171; 
Midyette  v.  Grubbs,  146  N.  C.  88,  58  S.  E. 
795,  13  L.  R.  A.  (N.  S.)  278;  Lumber  Co.  v. 
Corey,  140  N.  C.  467,  53  S.  E.  300,  6  L.  R.  A. 
(N.  S.)  468;  Hawkins  v.  Lumber  Co.,  139  N. 
C.  160,  51  S.  B.  852. 

'^(2)  This  being  true,  we  now  see  no  reason 
why  the  sheriff's  deed  did  not  convey  to  plain- 
tiff the  interest  of  W.  S.  Morrison,  at  least 
the  equity  of  redemption  existent  at  the  time 
the  judgment  was  docketed,  in  January.  1907. 
and  giving  him  the  present  right  to  enter  and 
cot  the  timber  for  the  remaining  period  of  time 
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as  against  eyery  one  whose  interests  are  now 
before  the  court.  Mayo  t.  Staton,  137  N.  0. 
670,  50  S.  E.  331 ;   Revisal  1005,  §  629." 

And  in  the  recent  case  of  McKinney  v. 

Street,  165  N.  O.  615,  81  S.  B.  757,  the  court 

held,  in  a  well-sustained  optaion  by  Associate 

Justice  Brown: 

"The  role  of  court,  afterwards  enacted  into  a 
statute  (Revisal,  f§  574,  575),  that  all  judg- 
ments entered  during  a  term  shall  relate 
•  •  *  to  the  beginning  of  the  term,  and  be 
deemed  to  have  then  been  entered,  is  to  pre- 
vent advantage  being  taken  by  litigants  who 
may  have  been  fortunate  enough  to  have  first 
secured  his  judgment,  and  unseemly  endeavor 
to  get  first  to  the  ear  of  the  court,  aud  will  not 
apply  to  a  judgment  obtained  during  a  term 
of  court  subsequent  by  a  day  or  a  fraction  of  a 
day  to  the  registration  of  a  deed  to  lands,  so  as 
to  affect  the  rights  of  an  innocent  ♦  ♦  • 
bona  fide  purchaser  for  value.** 

[8]  Again,  it  is  well  established  in  this 
state  that  a  mortgage  to  secnre  a  present 
loan  is  to  be  considered  a  purchaser  for 
valne,  within  the  meaning  of  both  13  Eliza- 
beth, c.  5,  and  27  Elizabeth,  c.  4,  Rev.  §§ 
961-964,  and  the  .same  principle  obtains  in 
reference  to  mortgages  and  deeds  of  tmst 
to  secure  a  past  indebtedness,  except  as  to 
an  estate  or  interest  existent  in  the  prop- 
erty conveyed.  Sykes  v.  Everett,  167  N.  C. 
600-706,  83  S.  E.  585;  Branch  v.  Oriffln,  99 
N.  C.  174-184,  5  S.  E.  393,  398;  Brem  ▼. 
Lockardt,  93  N.  C.  191;  Moore  r.  Ragland, 
74  N.  C.  343;  Potts  v.  Blackwell,  57  N.  C. 
58;    8.  c  56  N.  C.  449. 

[4]  On  perusal  of  the  facts  presented,  it 
appears  that  judgment  by  default  final,  in 
favor  of  the  creditor,  was  taken  at  December 
term,  1911,  of  the  superior  court  of  Beau- 
fort county  against  the  lumber  company,  the 
principal  debtor,  and  W.  F.  Harrell,  one  of 
the  indorsers,  and  same  was  duly  docketed 
and  indexed,  and  judgment  by  default  final 
against  the  other  two  individual  defendants, 
Moore  and  Kessenger,  on  June  12,  1912,  the 
term  of  court  having  commenced  May  27, 
1912,  aqd  same  was  duly  docketed  and  in- 
dexed; that  the  property,  this  timber  inter- 
est, was  acquired  by  Kessenger  and  Harrell 
in  February,  1912;  that  these  owners  mort- 
gaged the  same  to  Dumay  on  1st  day  of  June, 
1912 ;  that  the  mortgage  was  registered  June 
7,  1912;  that  same  was  thereafter  duly 
foreclosed  by  sale  under  provision  of  the 
deed  and  plaintiff,  Fowle,  purchased  for  full 
value  and  without  notice,  and,  applying  the 
principles  heretofore  stated,  it  follows  that 
the  creditor's  judgment,  obtained  and  duly 
docketed  In  December,  1911,  constituted  a 
valid  lien  against  the  estate  and  interest  of 
Harrell,  a  half  owner  of  the  timber,  and  that 
the  judgment  against  Kessenger,  owner  of 
the  other  half  interest,  having  been  rendered 
after  he  had  conveyed  his  interest  to  a  pur- 
chaser for  value  and  without  notice,  the  same 
will  not  constitute  a  lien  on  such  interest  by 
relation  to  the  first  day  of  the  term,  and, 
as  to  that  interest,  the  plaintiff  is  the  owner, 
freed  from  any  claim  or  lien  by  reason  of  the 
judgment. 


[5]  This  being  the  status  of  the  matter  as 
to  the  judgment  and  lien  existent  in  favor 
of  the  creditor,  the  question  recurs  as  to  the 
effect  of  the  transaction  between  the  defend- 
ant Moore  and  said  creditor,  and  by  which 
Moore,  having  advanced  the  money  in  pay- 
ment of  the  claim,  took  an  assignment  of  the 
judgment  to  McLean,  trustee,  for  the  pur- 
pose of  preserving  and  enforcing  collection 
according  to  the  rights  of  the  parties. 

In  2  Black  on  Judgments,  §  995,  It  is  stated 
to  be  the  general  rule  on  this  questlcA.: 

'That  payment  of  a  judgment  by  one  of  two 
joint  defendants  operates  as  a  satisfaction  and 
extinguishment  of  the  judgment,  and  the  de- 
fendant cannot  take  an  assignment  of  it  or 
be  sobrogated  to  the  rights  of  the  creditor  as 
against  his  codefendant  or  keep  the  judgment 
alive  in  any  manner  or  for  any  purpose — citing, 
among  other  cases.  Dunn  v.  Beaman,  126  N.  C 
764.  36  S.  E.  174,  and  Towe  v.  Felton,  52  N. 
0.  il6. 

And  substantially  the  same  statemoit  Is 

given  in  23  Cyc.  p.  1470,  as  follows: 

"Under  this  rule  it  is  not  competent  for  ODe 
joint  defendant,  on  payment  of  a  judgment,  to 
take  an  assignment  of  it,  so  as  to  wield  it 
against  his  codefendant;  and  it  is  none  the  less 
extinguished  by  the  payment,  although  sndi 
assignment  be  made." 

Whether  this  should  be  regarded  as  the 
proper  rule  in  this  jurisdiction,  where  the 
rights  of  parties  on  legal  and  equitable  prin- 
ciples are  now  administered  in  one  and  the 
same  court,  it  is  not  necessary  to  determine, 
for  it  has  long  been  recognized  with  us  and 
so  held  in  numerous  decisions  that  a  surety, 
on  paying  a  judgment,  may  preserve  the  lien 
as  against  the  principal  by  taking  an  as- 
signment to  a  third  person  for  his  benefit, 
and  it  has  been  expressly  held  that  he  may 
do  this  also  as  to  his  cosureties  and  use  it 
to  collect  the  proportionate  part  that  may  be 
due  him  in  enforcing  an  equality  of  obliga- 
tion between  them.  Peebles  v.  Gay,  115  X. 
C.  38,  20  S.  £'.  173,  44  Am.  St  Bep.  429^ 
Rice  V.  Heame,  109  N.  C.  150,  13  8.  B.  895; 
Barringer  v.  Boyden,  52  N.  O.  187. 

In  many  of  the  courts  of  this  oountryi 
most  of  them,  the  principle  prevails  without 
resorting  to  an  assignment  See  case  of  Nel- 
son V.  Webster,  72  Neb.  332,  100  N.  W.  411, 
reported  with  a  very  full  and  learned  note 
on  this  subject  in  68  L.  R.  A.  513, 117  Am.  St 
Rep.  799.  But  in  this  state  the  rule  is  that 
an  assignment  to  a  third  person  must  be 
taken  in  order,  as  stated,  to  preserve  the 
lien  of  the  judgment  Tripp  v.  Harris,  151 
N.  C.  296,  70  S.  B.  470,  35  L.  R.  A.  (N.  S.) 
348,  and  cases  dted. 

In  Jones  v.  McKlnnon,  Adm'x,  87  N.  C.  294, 
in  which  it  was  held  that  a  surety  could  only 
keep  a  judgment  alive  as  against  a  principal 
and  in  several  other  cases,  as  in  Towe  v.  Fel- 
ton,  Adm'r,  in  which  like  intimation  was 
given,  the  suits  were  regarded  and  dealt 
with  as  actions  at  law  in  which  only  the 
enforcement  of  strictly  legal  ri^ts  was 
permissible,  but,  if  these  cases  were  ever 
sound,  they  should  not  now  prevail,  and  we 
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think  tbe  position  announced  in  Peebles  t. 
Gay  and  that  line  of  cases  is  more  in  ac- 
cord with  our  present  more  liberal  system 
of  procedure,  in  which  both  legal  and  equita- 
ble rights  are,  administered  in  same  action 
and  in  one  and  the  same  court  Speaking  to 
this  question  in  the  Peebles  Case,  tbe  court, 
among  other  things,  said: 

"Upon  jgeneral  principles  of  equity  a  surety, 
pa3ring  the  debt  of  his  principal,  was  entitled 
to  be  substituted  to  all  the  rights  of  the  creditor 
in  the  premises,  as  to  collaterals,  and  could 
enforce  the  same  in  a  court  of  equity.  This  is 
the  doctrine  of  subrogation,  and  in  it  is  in- 
cluded the  right  of  the  surety,  on  payment  of 
the  judgment,  to  have  an  assignment  of  the 
same  to  a  trustee  for  his  benefit  Indeed,  it 
was  early  laid  down  by  our  court  that  the  only 
way  for  a  surety  to  preserve  the  Uen  of  the 
judgment  against  his  principal  in  his  own 
favor  was,  upon  payment  by  him  of  the  same, 
to  have  the  judgment  assigned  to  a  trostee  for 
his  use.  If  he  permitted  the  judgment  to  be 
satisfied  without  an  assignment  the  remedy 
of  subrogation  was  lost    •    ♦    *  *» 

And  again: 

''In  some  jurisdictions  these  equitable  rights 
are  administered  without  an  actual  assignment 
2  Brandt  on  Suretyship,  309.  Upon  the  same 
principle  of  equity  and  natural  justice  the  right 
of  one  surety  to  compel  contribution  of  another 
exists,  apd  might  have  been  enforced  in  a  court 
of  equity,  as  also  might  the  right  of  one  surety 
to  the  benefit  of  an  indemnity  given  by  his  prin- 
cipal to  another  surety.  •  •  *  And  ft  is 
broadly  stated  in  Brandt  on  Suretyship,  supra, 
that:  *A  surety  who  pays  his  principars  debt 
is  entitled^  to  be  subrogated  to  all  the  rights 
aiid  remedies  of  the  creditor  against  the  cosure- 
ties in  the  same  manner  as  against  the  princi- 
pal.' This  is  founded  in  reason  and  justice,  and 
up  to  the  adoption  of  our  present  Constitution 
was  enforced  in  the  courts  of  equity.  Article 
4,  §  1,  of  the  Constitution,  abolished  the  dis- 
tinction between  actions  at  law  and  suits  in 
equity,  leaving  such  rights  and  remedies  to  be 
enforced  in  the  one  court,  whidi  theretofore 
had  administered  simple  legal  rights." 

[I,  7]  In  reference  to  the  amount  to  be  re- 
couped by  the  surety  in  this  instance,  under 
our  former  system,  a  surety  was  liable  for  his 
aliquot  proportion,  to  be  ascertained  by  the 
number  of  cosureties,  and  without  regard  to 
their  solvency  or  the  availability  of  their 
property,  but  In  a  court  of  equity  and  the 
principles  now  regarded  as  controlling,  the 
liability  of  sureties  is  made  dependent  on 
the  principle  of  equality  arising  out  of  a 
common  risk,  and,  In  case  of  insolvency  or 
nonresidence,  these  rights  are  adjusted  by 
reference  to  the  number  of  sureties  who  are 
solvent  or  have  property  avaUable  to  process 
within  the  Jurisdiction  of  the  court  Powell 
▼.  Matthis  et  al.,  26  N.  C.  83,  40  Am.  Dec. 
427;  Brandt  on  Sureties  (3d  Ed.)  (  314. 
From  the  facts  in  evidence,  it  appears  that 
tJie  principal  is  insolvent;  that  the  cosurety, 
Kessenger,  is  also  Insolvent  and  has  died, 
leaving  no  property  available  to  the  pay- 
ment of  the  Judgment  or  any  part  of  it  and, 
under  the  principles  heretofore  stated,  we 
are  of  opinion,  and  so  hold,  that  the  defend- 
ant Moore,  in  taking  an  assignment  of  the 
judgment  to  a  trustee,   has  preserved   the 


right  to  enforce  collection  to  the  extent  of 
one-half  the  amount  against  the  timber  in- 
terest formerly  belonging  to  his  cosurety, 
Harrell,  the  same  having  been  conveyed, 
subject  to  the  lien  of  the  Judgment  The 
judgment  below  will  be  modified  in  accord- 
ance with  this  opinion,  and  defendant  Moore 
allowed  execution  for  one-half  the  debt 
against  the  timber  interests  of  Harrell  in 
the  property  which  became  subject  to  the 
liena  The  costs  of  appeal  will  be  divided. 
Modified. 


(168  N.  C.  581) 

LLOYD  V.  TOWN  OF  VBNABLB.    (No.  817.) 

(Supreme  Court  of  North  Carolina.     April  7, 

1916.) 

1.  Eminent  Domain  ^=s>0  ~  Dslboation  of 
PowEB— Nkcessitt  OF  Lboislativs  Authos- 

ITT. 

As  Priv.  Laws  1911,  c.  316,  incorporating 
the  town  of  Venable,  provides  merely  that  taxes 
shall  be  used  in  defraying  the  expenses  of  the 
town  and  in  repairing  streets  and  sidewalks 
and  keeping  them  in  good  order  without  au- 
thorizing the  condemnation  of  land  for  streets, 
and  as  then  is  no  provision  in  the  general  law 
for  the  condenmation  of  land  for  streets  by 
cities  and  towns,  such  town  had  no  authority  to 
condemn  land  for  a  street,  as  a  municipal  corpo- 
ration has  no  such  authority  unless  confeired 
upon  it  by  the  Legislature  expressly  or  by  neces- 
sary implication. 

[Ed.  Note.~For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §f  27-^4;    Dec.  Dig.  <3=s>9.] 

2.  Eminent  Domain  ^=s>270  —  Remedies  of 
Pbopebty  Ownebs— Taking  Without  Con- 
demnation. 

As  %  town,  though  it  had  no  authority  to 
condemn  land  for  streets,  could  contract  for  the 
purchase  of  land  necessary  for  street  purposes, 
where  it  authorized  its  agents  or  servants  to 
enter  on  plaintiff's  land  and  lay  out  a  street, 
plaintiff  could  waive  the  wrongful  entry  and  the 
want  of  power  to  condemn  ana  sue  for  just  and 
reasonable  compensation  for  the  property  taken. 

[Bid.  Note.~For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  706-716,  741 ;  Dec.  Dig. 
<S=>270.] 

3.  Eminent  Domain  ^=>270  ~  Remedies  of 
Property  Owners— Taking  Without  Con- 
demnation. 

Where  an  owner  of  land  appropriated  for 
a  street  by  a  town  having  no  power  of  eminent 
domain  sued  for  compensation  for  his  damages, 
he  consented  to  the  taking  of  the  land  so  as  to 
entitle  him  to  maintain  such  suit 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  706-716,  741;  Dec  Dig. 
<8=>270.] 

4.  Eminent  Domain  ^s5270— Remedies  of 
Property  Owners— Recovery  of  Compen- 
sation. 

The  right  to  just  compensation  for  prop- 
erty taken  for  a  public  purpose  exists  even 
though  no  express  provision  may  be  found  in 
the  Constitution  authorizing  it  or  requiring  it 
to  be  made  and  extends  to  property  taken  by 
a  municipal  corporation  having  no  power  of 
eminent  domain  where  the  owner  consents  to  the 
taking. 

[Ed.  Note.— For  other  cases,  see  Emin^it  Do- 
main, Cent  Dig.  ||  706-716,  741;  Dec.  Dig. 
<8=>270.] 

5.  Eminent  Domain  ^=»297-— Assessment  of 
Compensation— Evidence. 

In  an  action  for  compensation  for  land 
appropriated  by  a  town  for  a  street  a  question 
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asked  a  witness  as  to  an  olfer  by  him  to  bay 
plaintifTs  land  was  competent,  if  at  all^  only  to 
contradict  him  or  to  impeach  his  estimate  of 
the  value  of  the  land. 

[Ed.  Note.~For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  i  807 ;    Dec  Dig.  <8=»297.] 

6.  Eminent   Domain  ^=»307  —  AofTioN   fob 

OOMFENBATION   —   INSTBUCTION   —    STATING 

Contentions  of  Pabtdss. 

In  an  action  for  compensation  for  land 
taken  for  a  street  it  was  proper  for  the  court 
in  its  charge  to  state  the  contentions  of  the 
parties. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  (|  820-824;  Dec.  Dig.  <9=» 
307.] 

7.  Tbial  ^=»283— Issubb— SuFncnxNCT  of  Is- 
sues SX7BMITTED. 

Where  the  issues  submitted  are  sufficient 
to  present  all  controverted  matters  to  the  jury, 
this  is  all  that  is  required. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  |§  627-{S30 ;   Dec.  Dig.  «s>233.] 

8.  Eminent  Domain  ^=99^— Assessment  of 
Compensation— Measubb  of  Damages. 

The  owner  of  land  part  of  which  was  ap- 
propriated by  a  town  for  a  street  was  entitled 
to  the  value  of  what  was  taken  and  to  any 
diminution  in  value  of  the  remainder. 

[Ed.  Note.— For  ether  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  245-249;   Dec.  Dig.  «=»96.] 

Appeal  from  Superior  Court,  Orange  Coun- 
ty;  Foushee,  Judge. 

Action  by  B.  £L  Lloyd  against  the  Town  of 
Yenable.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Jno.  W.  Graham  and  Alexander  H.  Gra- 
ham, both  of  Hillsboro,  for  appellant  A.  H. 
KooDce,  of  Chapel  Hill,  and  Bryant  &  Brog- 
den,  of  Durham,  for  appellee. 

WALKER,  J.  [t-8]  This  action  was 
brought  by  plaintiff  to  recover  damages  of 
the  defendant  for  having  taken  and  appro- 
priated a  part  of  his  land  in  the  town  for  the 
purpose  of  opening  a  street  The  town  of 
Yenable  (now  Carrboro)  was  incorporated  by 
Private  Laws  of  1911,  a  316.  There  is  no 
provision  in  its  charter  for  condemning  land 
for  streets,  though  there  is  a  provision  that 
the  taxes  shall  be  used  In  defraying  the  ex- 
penses of  the  town,  '*and  in  repairing  streets 
and  sidewalks  and  keeping  them  in  good 
order."  Nor  is  there  any  provision  in  the 
general  law  for  the  condemnation  of  land 
for  streets  by  cities  and  towns,  the  provi- 
sion in  regard  to  streets  being  substantially 
the  same  in  the  general  law  as  in  the  char- 
ter of  defendant  The  first  position  of  de- 
fendant is  that  the  common-law  remedy  of 
trespass  for  the  taking  of  property  for  pub- 
lic purposes  is  superseded  by  the  statutory 
remedy,  and  for  this  contention  he  cites 
numerous  cases.  Mclntire  v.  Railroad,  67 
N.  C.  278;  Land  r.  Railroad,  107  N.  C.  72, 
12  S.  B.  125;  Dargan  v.  Railroad,  131  N.'C. 
625,  42  S.  E.  979;  Abemethy  v.  Railroad, 
150  N.  C.  107,  63  S.  E.  180.  But  in  all  those 
cases  provision  had  been  made  for  condem- 
nation, including  compensation.  It  was 
therefore  very  correctly  held  that  the  rem- 


edy of  the  statute  was  exclusive.  But,  when 
no  such  remedy  is  given,  the  landowner, 
where  property  has  been  taken  for  the  lay- 
ing out  of  streets,  may  resort  to  his  common- 
law  action  for  compensation;  otherwise  be 
would  be  without  remedy.  "The  right  of 
eminent  domain,**  as  said  in  15  Cya  567,  'ia 
one  which  lies  dormant  in  the  state  until  leg- 
islative action  is  had  pointing  out  the  occa- 
sion, mode,  conditions,  and  agencies  for  its 
exercise,  and  the  right  to  exercise  the  power 
must  be  conferred  by  statute,  either  in  ex- 
press words  or  by  necessary  ImplicatioiL 
The  power  should  not  be  gath^ed  from 
doubtful  inferences,  but  should  be  unmistak- 
ably expressed,**  or,  as  above  stated,  dearly 
and  necessarily  implied.  There  is  no  inher- 
ent power  residing  in  a  municipality  to  con- 
demn property  for  its.  uses.  4  McQuillin  on 
Mun.  Corporations,  §  1469.  We  have  held, 
approving  the  principle  as  stated  in  1  Lewis 
on  Eminent  Domain,  |  240,  that: 

"The  ezerdse  of  the  power  being  against  com- 
mon right,  it  cannot  be  implied  or  inferred  from 
vague  or  donbtful  language,  hot  must  be  given 
in  express  terms  or  by  necessary  implication. 
If  the  act  is  silent  on  the  subject,  and  the  pow- 
ers given  by  it  can  be  exercised  without  resort 
to  condemnation,  it  is  presumed  that  »the  Leg- 
idature  intended  that  the  necessary  property 
should  be  acquired  by  contract.  Thus  the  au- 
thority to  construct  and  maintain  booms  or 
bridges  does  not  carrv  with  it  the  right  to  con- 
demn property.  If  the  act  makes  no  provision 
for  compensation,  it  is  presumed  that  the  Leg- 
islature did  not  intend  that  the  power  of  emi- 
nent domain  should  be  exercised.**  Commis- 
sioners V.  Bonner,  158  N.  C.  66,  68  S.  E.  970. 

The  subject  is  fully  discussed  by  Justice 

Hoke  in  that  case,  and  many  cases  are  dted 

in  support  of  the  doctrine.     The  following 

authorities  may  be  added: 

"It  requires  legislative  action,  embodied  in  the 
form  of  a  statute,  to  confer  a  right  to  appro- 

Sriate  private  property,  for  the  ConstitntioD 
oes  not  either  create  or  execute  the  right  of 
eminent  domain.  It  is  only  called  into  exerdse 
by  the  ruling  power,  and  with  us  that  is  the 
liegislature,  acting  under  the  Constitution  and 
in  accordance  with  its  terms.**  Elliott  on  Roads 
and  Streets  (Ed.  of  1890)  148. 

"While  it  is  true  the  Legislature,  in  the  char- 
ter of  the  ci^  of  Waycross,  granted  power  to 
the  municipaUty  to  lay  out  and  open  streets, 
•  •  •  it  did  not  grant  power  to  take  or  dam- 
age private  property  for  the  purpose,  or  to  pro- 
vide by  ordinance  for  assessing  or  otherwise  as- 
certaining the  amount  of  compensation."  B.  ^ 
W.  R.  Co.  V.  Waycross,  94  Ga.  102,  21  S.  £. 
145. 

''The  right  which  a  municipality  has  to  take 
or  damage  private  property  for  public  use  is 
no  greater,  because  it  has  an  element  of  sover- 
eignty in  it,  than  is  that  of  any  other  corpora- 
tion having  the  eminent  domain  power.  No 
milder  or  more  liberal  rule  of  interpretation  of 
the  Constitution  will  be  indulged  in  where  the 
taking  or  damaging  is  done  by  a  municipality 
than  18  to  be  applied  to  all  alike.**  Jackson  v. 
Williams,  92  Miss.  301,  46  South.  551. 

**No  principle  of  law  is  better  setUed  than 
that  a  municipal  corporation  can  only  exercise 
the  right  of  eminent  domain  when  conferred 
upon  it  by  the  Legislature,  expressly  or  by  nec- 
essary implication,  since  a  municipal  corpora- 
tion has  no  more  right  than  any  other  corpora- 
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tion  to  condemn  property.**    McQoilHn  on  Mnn. 
Corp.  §  1459. 

There  is  no  express  or  implied  anthority 
in  defendant's  charter  to  condemn  land  for 
streets,  and  the  entry  upon  the  plaintiffs 
property  was-  therefore  unlawful;  but  as  the 
town  authorities  could  contract  for  the  pur- 
chase of  the  land  necessary  for  its  purposes, 
and  as  it  authorized  the  entry,  the  plaintiff 
can  waive  the  tortious  entry  and  the  want 
of  power  to  condemn,  and  recover  a  just  and 
reasonable  compensation  for  the  property 
taken,  and  this  remedy  is  based  upon  the  rea- 
son that  there  is  an  implied  assumpsit  by  the 
town  that,  as  it  has  taken  the  property  of 
the  plaintiff  and  applied  it  to  its  own  use 
and  has  received  and  enjoyed  the  benefit  of 
its  use  and  appropriation,  it  should  pay 
therefor  its  reasonable  value,  and  the  law, 
recognizing  its  duty,  implies  a  promise  on 
Its  part  to  do  what,  in  equity  and  good  con- 
science, should  be  done:  Referring  to  a  sim- 
ilar case,  the  court  said  in  United  States  v. 
Lynah,  188  U.  S.  445,  465,  23  Sup.  Ct  849, 
355,  47  L.  Ed.  539,  546: 

''The  government  may  take  real  estate  for  a 
poet  office,  a  courthouse,  a  fortification,  or  a 
highway;  or  in  time  of  war  it  may  take  mer- 
chant vessels  and  make  them  part  of  its  naval 
force.  But  can  this  be  done  without  an  obliga- 
tion to  pay  for  the  value  of  that  which  is  so 
taken  and  appropriated?  Whenever  in  the  exer^ 
ciae  of  its  governmental  rights  it  takes  property, 
the  ownership  of  which  it  concedes  to  be  in  an 
individual,  it  impliedly  promises  to  pay  there- 
for. Such  is  the  import  of  the  cases  cited,  as 
well  as  of  many  others.  The  action  which  was 
taken,  resulting  in  the  overflow  and  injury  to 
these  plaintiffs,  is  not  to  be  regarded  as  the  per- 
sonal act  of  the  officers,  but  as  the  act  of  the 
government.  That  which  the  officers  did  is  ad- 
mitted by  the  answer  to  have  been  done  by  au- 
thority of  the  government,  and,  although  there 
may  have  been  no  specific  act  of  Congress  direct- 
ing the  appropriation  of  this  property  of  the 
plaintiffs,  yet  if  that  which  the  officers  of  the 
government  did,  acting  under  its  direction,  re- 
sulted in  an  appropriation,  it  is  to  be  treated 
as  the  act  of  the  government.  South  Carolina 
T.  Georgia,  93  U.  S.  4,  13,  23  L.  Bd.  782,  784 ; 
Wisconsin  v.  Duluth,  96  U.  S.  379,  24  L.  EkL 
668;  United  States  v.  Great  Falls  Mfg.  Co., 
112  U.  S.  645,  5  Sup.  Ct  306,  22  L.  Bd.  846.*^ 

See,  also,  Boise  Valley  Constr.  Co.  v. 
Kroeger,  28  U  R.  A.  (N.  S.)  page  968,  where 
an  elaborate  and  valuable  note  on  this  ques- 
tion will  be  found;  Smith  v.  Chicago,  107 
111.  App.  270,  280. 

The  taking  in  this  case  was  by  the  town,  al- 
though the  actual  work  of  laying  out  and 
opening  the  street  may  have  been  performed 
by  its  agents  or  servants,  who  acted  in  pursu- 
ance of  its  direction.  As  we  construe  the 
verdict,  in  the  light  of  the  evidence  and  the 
charge  of  the  court,  the  plaintiff  consented  to 
the  taking  of  his  land,  but  reserved  the  right 
to  Just  and  adequate  compensation  for  the 
loss  and  injury  to  him.  Whether  he  did  so 
or  not,  his  present  action  implies  such  a 
consent  on  his  part,  and  he  will  not  be  heard 
to  assert  the  contrary,  nor  do  we  understand 
that  he  does  so,  but  he  is  now  willing  to  the 
appropriation  if  proper  compensation  is  al- 
lowed. 


[4]  The  right  to  a  Just  compensation  for 
property  taken  by  the  sovereign  or  by  any 
corporation  possessing  a  part  of  the  sovereign 
power  springs  from  our  sense  of  natural  Jus- 
tice and  'is  a  principle  so  salutary  to  the 
citizen  and  concerns  so  nearly  the  character 
of  the  state*'  that  this  court,  in  Railroad  Co. 
▼.  Davis,  19  N.  C  at  page  460,  declared  it  to 
be  an  essential  restriction  upon  the  exercise 
of  the  power  of  eminent  domain,  even  though 
no  express  provision  may  be  found  in  our 
Constitution  authorizing  it  or  requiring  it 
to  be  made,  when  property  is  so  taken  for 
a  public  purpose,  and  we  have  adhered  to 
this  rule  ever  since.  State  v.  Hainey,  84 
S.  B.  385,  at  this  term.  By  analogy,  the  own- 
er who  consents  to  a  taking  of  his  property, 
when  no  legal  right  or  power  to  do  so  exists, 
should  receive  the  same  measure  of  Justice 
as  in  the  other  case  where  the  power  does  ex- 
ist The  owner's  consent,  express  or  implied, 
will  have  the  force  and. effect  of  a  transfer  to 
the  defendant  of  the  property  taken,  to  the 
extent  as  held  in  White  v.  Railroad  Co.,  113 
N.  C.  621,  18  S.  £1  330,  22  L.  R.  A.  627,  87 
Am.  St  Rep.  639,  upon  substantially  similar 
fact&  This  ruling  should  not  be  open  to  ob- 
jection by  the  defendant,  as  it  is  permitted 
thereby  to  acquire  the  right  of  using  the 
street  in  the  exercise  of  Its  corporate  func- 
tions and  for  the  benefit  of  the  public  it 
represents,  which  it  eould  not  have  done 
without  the  plaintiff's  consent,  and  it  cannot 
well  be  argued  that  It  should  not  make  fair 
recompense  in  money  for  the  benefit  it  has 
thus  received.  The  defendant  very  properly 
did  not  contest  the  plaintiff'B' right  to  com- 
pensation in  its  brief,  or  in  the  argument 
before  us,  but  mainly  relied  upon  the  position 
that  the  town  had  the  right  of  condemnation, 
and  that  his  remedy  therefore  was  special 
and  must  be  sought  In  proceedings  Instituted 
for  that  purpose,  and  not  by  a  separate  dvil 
action.  This  position  we  have  held  to  be  un- 
tenable, and  for  the  reasons  given.  4  McQuil- 
lin  on  Mun.  Corp.  §  153. 

[5-6]  We  have  not  been  able  to  discover 
any  error  in  the  charge  as  to  the  damages. 
The  court  instructed  the  Jury  to  consider  the 
benefits  derived  by  the  plaintiff  from  the 
opening  of  the  street,  and  in  this  respect 
gave  the  defendant  the  full  advantage  of  any 
deduction  on  that  account,  as  if  it  had  the 
right  to  condemn  and  had  proceeded  regular- 
ly in  doing  so.  The  question  asked  the 
witness  C.  G.  Cates,  as  to  his  offer  to  buy  the 
lot,  was  competent,  if  at  all,  only  to  contra- 
dict him  or  to  impeach  his  estimate  of  the 
value,  and  for  this  purpose  it  was  admitted. 
2  Lewis,  Ekn.  Dom.  (3d  Ed.)  §  66G;  Abbott's 
Proof  of  Facts  (3d  Ed.)  p.  875;  Hine  v.  M,  R. 
Co.,  132  N.  Y.  477,  30  N.  B.  9S5,  15  L.  R.  A. 
591;  Sherlock  v.  Railroad  Co.,  130  111.  403, 
22  N.  B.  844;  Atkinson  v.  Railroad  Co.,  93 
Wis.  362,  67  N.  W.  703.  It  was  proper  to 
state  the  contentions  of  the  parties,  and  we 
do  not  see  that  either  party  was  given  any 
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advantage  over  the  other;  but  the  charge, 
on  the  contrary,  appears,  In  all  particulars, 
to  haTe  been  full,  clear,  and  impartial.  Clark 
V.  Railroad  Co.,  100  N.  C.  430,  14  S.  B.  43,  14 
Ij^  R.  a.  749;  State  v.  Cox,  153  N.  C.  638, 
69  S.  E.  419;  Jeffress  v.  Railroad  Co.,  158 
N.  C.  215,  73  S.  B.  1013;  State  v.  Blackwell, 
162  N.  C.  672,  78  S.  B.  316;  State  v.  Fogle- 
man,  164  N.  C.  458,  79  S.  EX  879.  The  issues 
were  sufficient  to  present  all  controverted 
matters  to  the  Jury,  which  is  all  that  is  re- 
quired. Tucker  v.  Satterthwaite,  120  N.  C. 
119,  27  S.  B.  45;  Lumber  Co.  v.  Lumber  Co., 
135  N.  0.  744,  47  S.  B.  757;  Alford  v.  Moore, 
161  N.  C.  382,  77  S.  B.  343.  The  Jury  found 
against  the  defendant  as  to  its  agreement 
with  the  plaintiff,  and  therefore  the  question 
of  estoppel,  which  has  been  discussed  in  the 
briefis,  does  not  arise.  The  other  exceptions 
do  not  require  any  separate  comment.  It 
seems  to  us  that  the  court  laid  down  the  cor- 
rect rule  in  regard  to  the  measure  of  plain- 
tiffs compensation.  He  is  entitled  to  the 
value  of  what  was  taken,  and  to  any  diminu- 
tion in  value  of  the  remainder,  or,  what  is 
the  same  thing,  to  the  difference  in  value  be- 
fore and  after  the  street  was  opened.  15  Cya 
687;  Liverman  v.  Railroad  Co.,  114  N.  0. 
695,  696,  19  S.  E.  64;  Brown  v.  (Power  Co., 
140  N.  0.  333,  52  S.  B.  954,  3  Lu  R.  A.  (N.  S.) 
912. 

We  have  not  discussed  the  question 
whether  defendant  was  entitled  to  a  deduc- 
tion for  benefits  received  by  plaintiff  from  the 
opening  of  the  street,  as  this  part  of  the 
charge  was  favorable  to  defendant,  and  the 
plaintiff  did  not  appeaL  The  court  subtract- 
ed from  the  total  damages,  as  assessed  by 
the  Jury,  the  amount  of  benefits  derived  by 
the  plaintiff,  to  wit,  $164,  permitting  Judg- 
ment only  for  $400,  the  reduced  amount  The 
verdict  seems  to  be  fair,  at  least  to  the  de- 
fendant 

No  error. 


OSS  N.  C.  580) 

THOMPSON  et  al.  v.  BATTS  et  aL    (No.  69.) 

(Supreme  Court  of  North  Carolina.    April  7, 

1915.) 

Wills  ^=»497— Construction— Designation 
or  Devisee  or  Legatee— "Children." 
A  testator  provided  that  his  residuary  es- 
tate should  be  equally  divided  between  his  wife 
and  children,  with  the  exception  of  two  of  the 
children,  "hereby  giving  to  my  granddaughter  L. 
half  share  of  my  personal  estate."  The  will 
also  contained  a  devise  for  life  to  a  daughter, 
who  was  then  dead,  with  remainder  to  her  chil- 
dren, and  a  provision  in  another  item  that, 
where  an  estate  was  left  for  life,  with  remain- 
der to  children,  the  testator  meant  that  those 
who  might  die  leaving  issue  before  his  death 
should  be  represented  by  such  issue  and  take 
their  share,  but  that,  should  any  die  without  is- 
sue, such  as  survive  should  take.  Held  that  as 
it  clearly  appeared  that  the  testator  under- 
stood the  distinction  between  children  and 
grrandchildren,  the  word  ''children,"  in  the  item 
disposing  of  the   residuary  estate,  did  not  in- 


clude grandchildren,  the  children  of  a  deceased 

child. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  §§  1080-1086 ;  Dec.  Dig.  <g=>4a7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Child.] 

Appeal  from  Superior  Conrt,  Wilson  Coun- 
ty;  Ferguson,  Judge. 

Action  by  T.  J.  Thompson  and  others 
against  Afrs.  Nancy  Batts  and  others.  From 
the  decree,  certain  defendants  appeaL  Af- 
firmed. 

See,  also,  84  &  B.  847. 

W.  A.  Finch  and  H.  G.  Connor,  Jr.,  both 
of  Wilson,  for  appellants.  F.  A.  &  S.  A 
Woodard,  of  Wilson,  and  Jacob  Battle,  of 
Rocky  Mount,  for  appellees. 

ALLEN,  J.  The  determination  of  the 
plaintiffs'  appeal  leaves  open  only  one  ques- 
tion on  the  appeal  of  the  defendants,  and 
that  is  whether  the  word  "children,"  as  used 
in  the  fourteenth  item  of  the  will  of  Alfred 
Thompson,  includes  grandchildren.  This 
question  was  very  fully  considered  and  the 
authorities  reviewed  by  Justice  Connor  in 
Lee  V.  Baird,  132  N.  C.  755,  44  S.  EL  605,  in 
which  he  says: 

"Certainly  the  use  of  the  words  'all  of  my 
children'  by  the  testatrix  is  free  from  ambiguity, 
and  the  uniform  current  of  authority  in  this 
and  other  courts  sustains  the  proposition  that 
they  will  not  be  construed  to  include  grandchil- 
dren, unless  from  necessity,  which  occurs  when 
the  will  would  be  inoperative  unless  the  sense 
of  the  word  'children'  were  extended  beyond  its 
natural  import,  and  when  the  testator  has 
clearly  shown  by  other  words  that  he  did  not 
use  the  term  'children'  in  the  ordinary  actual 
meaning  of  the  word,  but  in  a  more  extensive 
sense;  that  this  construction  can  only  arise 
from  a  clear  intention  or  necessary  implication, 
as  where  there  are  no  children,  but  are  grand- 
children, or  where  the  term  'children'  is  fur- 
ther explained  by  a  limitation  over  in  default 
of  issue." 

The  only  fact  appearing  upon  the  record 

which  might  lead  to  a  different  conclusion  is 

that  there  is  a  devise  to  Elmira  Eatman,  one 

of  the  children  of  the  testator,  who  was  dead 

at  the  time  of  making  the  will,  for  life,  with 

remainder  to  her  children ;  but  it  appears  in 

the  seventeenth  item  that  provision  was  made 

for  such  contingencies,  as  the  testator  there 

says: 

"In  all  cases  where  I  have  left  the  estate  for 
life,  remainder  to  children,  I  mean  that  those 
who  may  die  leaving  issue  before  my  death  shall 
be  represented  by  such  issue  and  take  their 
share,  but  should  any  die  without  issue,  such 
as  survive  shall  take.'' 

It  also  appears,  as  was  said  in  Mordecai  v. 
Boylan,  59  N.  C.  366,  that  "the  testator  clear- 
ly shows  by  his  will  that  he  understood  the 
distinction  between  children  and  grandchil- 
dren," because  in  the  fourteenth  item,  after 
providing  "that  the  residue  of  my  estate,  both 
real  and  personal,  shall  be  equally  divided 
between  my  wife  and  children,  except  George 
W.  Thompson  and  T.  J.  Thompson,"  he  also 
says,  "hereby  giving  to  my  granddaughter. 
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Lena  Thompson,  half  share  of  my  personal 
estate." 

We  are  therefore  of  opinion  that  grand- 
children were  not  included  among  the  dev- 
isees under  the  designation  ''children*** 

Affirmed. 


a68  N.  C.  S78) 

GUTHBIB  V.  CITY  OF  DURHAM. 
(No.  316.) 

(Supreme  Oourt  of  North  Carolina.     April  7, 

1915.) 

1.  Pabties  ^s»51— Making  or  New  Pabtiss 
Multiplicity  of  Actions. 

Where  plaintiff  sued  defendant  city  for  in- 
juries received  from  failinig  into  an  excavation 
opened  by  a  property  owner,  the  city's  motion 
to  join  such  owner  as  defendant  was  imprpp- 
erly  denied,  for,  although  the  making  of  new 
parties  defendant,  where  they  are  not  necessary 
parties,  is  within  the  discretion  of  the  trial 
court,  nevertheless  multiplicity  of  actions  is  to 
be  avoided,  and  the  fact  that  the  city,  having 
recourse  over  against  the  property  owner,  has 
not  the  same  interest  as  he  to  defend,  renders 
it  but  just  that  he  should  have  opportunity  to 
be  heard  against  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  S§  77-82 ;    Dec  Dig.  <5=5>51.] 

2.  Indemnitt  ^==>13— Joint  Tobt-Fbasobs— 
Indemnity  from  One  Pbimabily  Liable. 

In  an  action  against  a  city  for  injuries  by 
a  fall  into  an  excavation  opened  by  a  property 
owner,  the  city  had  a  right  of  action  over  for 
indemnity  against  such  owner;  for,  although 
the  general  rule  is  that  there  is  no  contribution 
between  joint  tort-feasors,  nevertheless  there  are 
two  exceptions:  (1)  Where  the  party  claiming 
indemnity  was  onlv  technically  or  constructive- 
ly  at  fault;  and  (2)  where  both  parties,  though 
at  fault,  were  not  guilty  of  the  same  fault,  that 
of  the  party  from  whom  indemnity  is  claimed 
having  oeen  the  primary  and  efficient  cause  of 
the  injury,  in  the  present  case  the  owner's  fault 
having  been  the  creation  of  the  nuisance,  and 
the  city's  fault  having  been  its  failure  to  abate 
it  in  the  exercise  of  its  duty  to  care  for  the  pub- 
lic streets. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  §§  29-35;   Dec.  Dig.  <&=>13.] 

Hoke  and  Allen,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Durham 
Ck>unty;   Daniels,  Judge.^ 

Action  by  William  Carr  Guthrie  against 
the  C^ty  of  Durham.  From  a  denial  of  its 
motion  to  make  one  Lloyd  a  party  defendant, 
the  defendant  appeals.    Reversed. 

Charles  Scarlett  and  Victor  S.  Bryant,  both 
of  Durham,  for  appellant.  FtiUer  &  Reade, 
of  Durham,  for  appellee. 

CLARK,  C.  J.  This  is  an  appeal  from  the 
refusal  of  the  court  to  grant  the  motion  of 
the  defendant  to  make  A.  E.  Lloyd  a  party 
defendant 

The  plaintiff,  who  was  an  infant  11  years 
of  age  at  the  time  of  the  injury  complained 
of,  brings  this  action  against  the  dty  of  Dur- 
ham for  damages  caused  by  its  alleged  negli- 
gence in  permitting  a  dangerous  excavation, 
immediately  adjoining  one  of  its  streets,  to  be 
insufficiently  guarded  and  protected,  alleging 
that  this  negligence  resulted  in  injuries  to  thsL 


plaintiff.  A.  EL  Lloyd,  who  was  owner  of  the 
lot  upon  which  the  excavation  was  done,  in 
excavating  the  foundations  for  his  building, 
desiring  an  entrance  through  the  sidewalk  to 
his  basement,  excavated  under  the  width  of 
the  sidewalk  for  the  whole  extent  of  his  lot. 
It  appears  from  the  answer  that  Lloyd  erect- 
ed a  plank  fence  across  the  sidewalk  and 
along  the  edge  of  the  street  to  prevent  those 
using  the  sidewalk  from  falling  into  the  ex- 
cavation. This  fence  was  4%  feet  or  5  feet 
high.  On  Sunday,  August  2,  1914,  there  was 
a  heavy  rainfall,  which  caused  the  dirt  sus- 
taining this  fence  to  give  way.  Those  in 
charge  of  the  work  were  engaged  in  making 
the  fence  more  secure  when  the  plaintiff  rode 
up  on  his  bicycle  and  leaned  against  the 
f^nce.  When  warned  to  leave,  he  did  not 
do  so,  but  leaned  against  the  fence,  which 
gave  way,  tumbling  him  and  his  bicycle  Into 
the  excavation,  and  in  falling  his  arm  be- 
came entangled  in  the  bicycle  and  was  broken. 

The  dty  of  Durham,  upon  the  allegations 
set  up  in  its  answer,  moved  to  have  A.  E. 
Lloyd  made  a  party.  Upon  notification  of 
said  motion,  Lloyd  appeared,  and  asked  to 
be  made  a  party,  that  he  might  make  his  de- 
fense, but  the  court  declined  the  motion,  and 
the  defendant  excepted. 

[1]  The  making  of  new  parties  defendants 
where  they  are  not  necessary  Is  a  matter 
within  the  discretion  of  the  trial  judge,  and 
his  refusal  is  not  reviewable.  Aiken  v.  Mfg. 
Co.,  141  N.  C.  339,  53  S.  B.  867.  But  in  this 
case,  if  there  should  be  a  recovery  against 
the  defendant,  the  city  of  Durham,  A.  E. 
Lloyd  would  be  liable  to  the  city,  and  it 
could  recover  in  an  action  against  him.  It 
is  the  policy  of  the  law  to  determine  a  con- 
troversy in  one  action,  rather  than  several, 
when  it  can  be  done.  Besides,  A.  E.  Lloyd 
is  entitled  to  a  day  in  court,  and  it  is  but 
just  that  he  should  have  an  opportunity  to 
defend  the  suit  against  the  city  in  order  to 
defeat  a  recovery,  or  to  reduce  the  amount 
for  which  he  must  answer  over,  by  setting 
up  his  defense  in  his  own  way  and  thf ough 
his  own  counsel.  The  city  has  not  the  same 
interest  in  defeating  the  action,  or  in  reduc^ 
ing  the  amount,  if  it  can  recover  over  against 
a  solvent  party.  This  has  been  fully  dis- 
cussed and  settled  in  several  cases.  Dillon 
▼.  Raleigh,  124  N.  C.  184,  32  S.  E.  548; 
Brown  v.  Louisburg,  126  N.  C.  701,  36  S.  E. 
166,  78  Am.  St  Rep.  677;  Raleigh  v.  Rail- 
road, 129  N.  C.  265,  40  S.  E.  2;  Gregg  T. 
Wilmington,  155  N.  C.  18,  70  S.  E.  1070. 

The  discussion  in  Gregg  v.  Wilmington, 
supra,  is  very  full  and  elaborate,  citing  au- 
thorities from  the  federal  Supreme  Court  and 
several  states,  as  well  as  those  from  North 
Carolina.  Walker,  J.,  says:  "The  Code  con- 
templates this  method  of  trial  to  avoid  cir- 
cuity and  multiplicity  of  actions.** 

[2]  It  is  true  that  there  is  no  contribution 
between  tort-feasors  and  that  ordinarily, 
where  there  is  a  recovery  against  one  joint 
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tort-feasor  eaed  alone,  he  cannot  recover  of 
the  other  tort-feasors.  But  there  Is  an  ex- 
ception when,  as  ih  this  case,  Uoyd  is  pri- 
marily liable,  if  there  was  negligence,  and 
the  city  secondarily  so.  In  the  Gregg  Oase 
Walker,  J.,  points  out  that  the  exceptions  to 
the  rule  that  there  is  no  contribution  among 
Joint  wrongdoers  is  subject  to  two  excep- 
tions: 

"(1)  Where  the  party  claiming  Indemnity  has 
not  been  guilty  of  any  fault  except  technically 
or  constructively,  as  where  an  innocent  master 
is  held  to  respond  for  the  tort  of  his  servant, 
acting  within  the  scope  of  his  employment;  or 
(2)  where  both  parties  have  been  in  fault,  but 
not  in  the  same  fault,  towards  the  party  in- 
jured, and  the  fault  of  the  party  from  whom 
indemnity  is  claimed  was  the  primary  and  effi- 
cient cause  of  the  injury.  Verv  familiar  illus- 
trations of  the  second  class  are  found  in  cases  of 
recovery^  against  municipalities  for  obstructions 
to  the  highways  caused  by  private  persons.  The 
fault  of  the  latter  is  the  creation  of  the  nui- 
sance ;  that  of  the  former  the  failure  to  remove 
it  in  tile  exercise  of  its  duty  to  care  for  the  safe 
condition  of  the  public  streets.  The  first  was  a 
positive  tort,  and  the  efficient  cause  of  the  injury 
complained  of;  the  latter  the  negative  tort  of 
neglect  to  act  upon  notice,  express  or  implied'* 
—citing  many  cases. 

The  fact  that  the  plaintiff  could  sue  both 
the  city  of  Durham  and  Lloyd  does  not  de- 
termine that  they  are  both  liable  in  the  same 
degree.  It  is  true  that  the  city  gave  JAojd 
the  permit  to  make  the  excavation,  and  was 
charged  with  the  duty  of  supervising  his  op- 
erations to  prevent  injury  to  the  public,  and, 
if  it  neglected  to  do  so,  it  is  liable  to  the 
plaintiff.  But  the  primary  liability  is  upon 
Uoyd,  because  his  negligence,  if  any,  was 
antecedent  to  that  of  the  city  if  it  was  negli- 
gent in  not  giving  efficient  supervision. 

Upon  the  facts  set  ont  in  the  answer,  the 
defendant,  the  city  of  Durham,  was  entitled 
to  have  Lloyd  made  a  defendant,  and  he  was 
a  fortiori  entitled  to  have  his  motion  to  be 
allowed  to  come  in  and  defend  the  action 
granted. 

Reversed. 

HOKB,  J.  (dissenting).  On  the  facts  pre- 
sented, while  A.  E.  Lloyd  may  be  a  desirable, 
he  is  not  a  necessary,  party,  and  under  our 
decisions,  as  I  interpret  them,  where  this  is 
true,  the  question  of  making  him  a  party  is 
referred  to  the  discretion  of  the  trial  court. 
Aiken  v.  Mfg.  Co.,  141  N.  O.  page  339,  53 
S.  E.  867.  Although  there  may  be  a  condi- 
tion of  primary  and  secondary  liability  as 
between  Lloyd  and  the  dty  of  Durham,  the 
negligent  acts  of  both  having  concurred  in 
producing  a  single  injury,  the  authorities 
are  that,  with  or  without  concert  between 
them  as  to  plaintiff  and  his  cause  of  action, 
they  are  considered  as  Joint  tortrfeasors,  and, 
unless  the  court  below  otherwise  orders,  he 
has  the  election  to  sue  and  proceed  against 
them  together  or  separately,  as  he  may  be 
advised.  Hough  v.  Southern  Railway,  144 
N.  C.  692,  57  S.  E.  469;  Clark  v.  Patapsco 
Guano  Co.,  144  N.  C.  64,  66  8.  E.  858,  119 


Am.  8t  Rep.  931;  38  Oyc.  490  et  seq.;  28 
Cyc.  1463. 

There  is  nothing  In  Gregg  v.  Wilmington 
that  necessarily  militates  against  this  view. 
In  Gregg's  Case  all  the  persons  involved  in 
the  alleged  tort  were  made  parties  defendant, 
and  the  question  chiefly  presented  was  as  to 
the  effect  and  interdependence  of  certain  is- 
sues <m  the  rights, of  the  respective  parties. 
Whether  the  plaintiff  could,  at  his  election, 
have  proceeded  against  one.  or  aU  of  the 
defendants,  was  not  directly  involved. 

In  the  opinion,  however,  and  as  to  the 

nature  of  plaintlfTs  demand.  It  was   said, 

among  other  things: 

"That  in  an  action  against  a  dtv  and  its  li- 
censee for  injury  caused  by  the  negligent  act  of 
the  latter,  of  which  the  city  had  notice,  their 
liability,  as  between  them  and  the  plaintiff* 
would  oe  joint  and  severaL    •    •    •  •» 

Under  this  principle  and  the  anthoritieB 

apposite,  I  am  of  opinion  that  the  ruling  of 

the  lower  court  should  be  affirmed. 

ALLEN,  J.y  concurs  in  this  opinion. 


(168  N.  a  HI) 

POWELL  et  al.  v.  POWELL  et  al.    (Nol  277.) 

(Supreme  Court  of  North  Carolina.     April  7, 

1915.) 

1.  Debds    ^s»133  —  CoNSTBUonoN  —  Aran- 

BOBN  CHIIJ)BSN. 

The  common-law  rule,  that  in  a  conveyance 
to  children  only  those  who  are  living  at  the 
time  of  the  making  of  the  deed  take,  does  not 
apply  where  a  conveyance  is  not  direct  to  chil- 
dren, but  there  is  an  intermediate  life  estate^ 
in  wnich  case  after-bom  children  take. 

[Ed.  Note.—For  other  cases,  see  Deeds,  Cent 
Dig.  S§  368-^71 ;  Dea  Dig.  <9=»133.] 

2.  Deeds     ^=:»1  33  —  Construction  —  Avm- 

BOBN  GHHipBEN. 

A  deed  to  a  grantee  for  life,  and  on  hit 
death  to  his  children  and  their  heirs  and  as- 
signs forever,  passes  title  to  after-born  children. 

[EM.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S§  368-^71;   Dec.  Dig.  <e=s>133.] 

Appeal  from  Superior  Court,  Robeson 
County;  Cooke,  Judge. 

Action  by  iStinson  Powell  and  oth^s 
against  Junius  M.  Powell  and  other&  From 
the  judgment,  plaintiffs  and  certain  of  the 
defendants  appeal.    Reversed. 

This  is  a  proceeding  for  the  partition  of 
land,  and  the  only  question  presented  for  de^ 
cision  depends  upon  the  construction  of  a 
deed  executed  on  the  27th  day  of  September, 
1889,  by  William  W.  Powell  to  his  son,  Wil- 
liam C.  Powell,  and  to  the  children  of  Wil- 
liam C.  Powell,  which  reads  as  follows: 

•*This  deed,  made  this  the  27th  day  of  SepU 
1889,  by  William  W.  Powell,  party  of  the  first 
part  to  William  C.  Powell  and  his  diUdren, 
parties  of  the  second  part,  all  of  said  coanty 
and  state,  witne9seth:  That  the  said  Wilham 
W.  Powell,  in  consideration  of  the  natural  love 
and  affection  he  has  for  the  said  William  C 
Powell  and  for  his  children,  and  for  the  sum 
of  one  dollar  to  him  paid,  the  receipt  of  which 
is  hereby  acknowledged,  has  sold  and  conveyed, 
and  by  these  presents  does  bargain,  sell,  and 
convey,  unto  the  said  William  C.  Powell  during 
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the  term  of  his  natural  life,  and  after  his  death  f 
to  the  children  of  the  said  William  C.  Powell, 
their  heirs  and  assigns,  forever,  the  following 
tracts  of  land  in  said  state  and  county:  [De- 
scription of  land  omitted.]  To  have  and  to 
bold  said  land  unto  the  said  William  G.  Powell 
during  the  term  of  his  natural  life,  and  after 
his  death  to  his  children  and  to  their  heirs  and 
assigns  forever,  and  in  the  event  any  child  of 
William  0.  Powell  shall  die  during  the  lifetime 
of  the  said  William  0.  Powell,  leavin/^  a  child 
or  children  who  shall  be  living  at  William  G. 
FowelFs  death,  then  the  surviving  child  or 
children  of  said  deceased  child  of  William  G. 
Powell  shall  have  and  hold  to  themselves,  their 
heirs  and  assigns,  forever,  the  share  or  portion 
that  their  ancestors  would  have  taken  under 
this  deed,  if  she  or  he  had  survived  William  G. 
Powell. 

"In  testimony  whereof,  the  said  William  W. 
Powell  has  hereto  set  his  hand  and  seal  the 
day  and  year  first  above  written. 

"William  W.  PowelL    [Seal]" 

There  were  six  children  bom  to  William 
C.  Powell  prior  to  the  execution  of  said  deed, 
and  four  bom  thereafter. 

The  plaintiffs  contend  that  all  the  children 
of  William  G.  Powell  who  were  alive  at  the 
time  of  his  death  took  the  remainder  in  fee 
simple  in  and  to  said  land  in  equal  shares, 
and  the  Infant  defendants,  Athesia  Powell 
and  Quessie  Powell,  and  their  guardian  ad 
litem,  W.  Lennon,  make  the  same  conten- 
tion as  the  plaintiffs.  The  defendant  Junius 
M.  Powell  and  wife  contend  that  only  those 
children  of  William  G.  Powell  who  were  alive 
and  in  being  at  the  time  of  the  execution  of 
the  deed  from  William  W.  Powell  to  William 
C.  Powell,  to  wit,  on  September  27,  1889,  took 
the  remainder  in  fee  simple  in  and  to  said 
lands,  subject  to  the  life  estate  of  their 
father,  William  G.  PowelL 

His  honor  rendered  judgment,  holding  that 
only  those  who  were  alive  and  in  existence 
at  the  date  of  the  execution  of  the  deed  of 
William  W.  Powell  took  any  interest  under 
said  deed,  and  the  plaintiffs  and  the  infant 
defendants  excepted  and  appealed. 

E.  J.  Britt,  of  Lumberton,  for  plaintiffs. 

r 

ALLEN,  J.  [1, 2]  The  doctrine  is  well  ee-' 
tabllshed  at  common  law  that,  in  a  convey- 
ance to  children,  only  those  children  take 
who  are  living  at  the  time  of  the  execution 
of  the  deed,  because  a  grantor,  a  grantee, 
and  a  thing  granted  are  necessary  requisites 
of  a  valid  deed,  and  this  principle  lias  not 
been  modified  vTith  us,  exc^t  in  favor  of  a 
child  en  ventre  sa  mere  (Heath  v.  Heath,  114 
N.  G.  M9,  19  S.  £.  155),  but  the  mle  is  other- 
wise when  the  conveyance  is  not  direct  to 
the  children  and  there  is  an  intermediate  life 
estate.  Ghief  Justice  Pearson  says  in  Dupree 
▼.  Dupree,  45  N.  G.  168,  59  Am.  Dec.  590 : 

"A  bequest  or  use  limited  to  the  children  of 
A.  passes  only  to  such  children  as  A.  has  at 
the  time  (and  we  will  suppose  a  child  en  ventre 
would  be  included) ;  but  a  bequest  or  use  lim- 
ited to  the  children  of  A.,  after  an  estate  to 
her  for  life,  remains  open,  so  as  to  take  in  all 
the  children  she  ma^  have  at  her  death.     And 


necessary  to  fix  the  legal  ownership  until  the 
death  of  the  taker  of  the  first  estate." 

And  this  seems  to  be  the  generally  accepted 
doctrine.  In  24  Am.  &  Eng.  Ency.  394,  the 
author  says: 

"Where  a  remainder  is  given  to  a  class,  as. 
for  instance,  the  children  of  a  designated  per- 
son, it  will  be  held  a  vested  remainder,  unless 
the  terms  of  the  instrument  creating  it  clearly 
§how  that  the  ascertainment  of  the  individual 
composing  the  class  is  to  be  postponed  until 
the  determination  of  the  precedent  estate.  But 
such  a  remainder,  though  vested,  will  open  to 
let  in  members  oi  the  class  who  may  be  born 
during  the  continuance  of  the  precedent  estate.*' 

Also  in  Tiffany  on  Real  Property,  §  122 : 

''Where  there  is  a  remainder  to  a  class  of 
persons,  as  to  children,  grandchildren,  issue, 
or  brothers  and  sisters,  all  the  members  of  the 
class  living  at  the  time  of  the  testator's  death, 
or,  in  case  of  conveyance  inter  vivos,  at  the 
time  of  the  delivery  of  the  instrument,  take 
prima  fade  vested  remainders;  the  benefit  of 
the  provision  being,  however,  extended  to  oth- 
ers of  the  same  class  who  afterwards  come 
into  being  before  the  determination  of  the  par- 
ticular estate,  the  shares  of  those  previously 
bom  being  in  that  case  proportionately  dimin- 
ished.** 

And  in  2  Reeves,  Real  Property,  §  879 : 

"Where  a  remainder  in  fee  is  given  to  a 
fluctuating  class  of  persons,  and  there  are  no 
words  of  survivorship  or  other  qualification,  it 
vests  in  the  existing  members  of  the  class,  and 
opens  to  let  in  ouer  members  as  they  come 
into  being  or  are  ascertained." 

In  13  Gya  p.  663,  the  same  principle  is 
declared: 

"Where  property  is  conveyed  to  a  certain 
person  and  his  children,  it  has  been  deter- 
mined that  no  title  will  pass  to  after-born  chil- 
dren. But  where  a  deed  creates  an  estate  for 
life,  with  remainder  over  to  the  children,  the 
remainder  will  vest  in  children  already  born, 
subject  to  be  opened  at  the  birth  of  each  suc- 
ceeding chUd." 

See,  also,  Adams  v.  Ross,  30  N.  J.  Law, 
505,  82  Am.  Dec.  237,  and  Goursey  v.  Davis, 
46  Pa.  25,  84  Am.  Dec.  519,  to  the  same  ef- 
fect 

We  are  therefore  of  opinion,  as  an  Inter- 
mediate life  estate  is  conveyed  in  the  deed 
under  consideration,  that  children  bom  after 
the  execution  of  the  deed  take  with  those 
bom  prior  thereto. 

Reversed. 


cm  N.  C.  666) 

WITTB   V.   ATLANTIC   GOAST  LINE   RT. 
GO.  et  al.     (No.  284.) 

(Supreme  Gourt  of  North  Garolina.     April  7, 

1915.) 

1.  TaiAL  ^=:»252—lNSTBUCTEON&— Applicabil- 
ity  TO'EVIDENCB. 

In  an  action  against  railroad  company  for 
the  death  of  a  man  who  was  struck  by  a  run- 
away team  which  had  become  frightened  at  a 
switch  engine  in  defendants'  yard,  where  the 
complaint  alleged  negligence  in  the  construc- 
tion of  the  yard  and  in  failing  to  establish 
proper  rules  to  govern  it,  and  also  in  the  opera- 
tion of  the  engine,  and  there  was  no  evidence 


of  negligent  construction,  or  that  rules  were  nec- 
this  class  of  cases  is  put  on  the  ground  that  I  essary,  it  was  error  to  submit  the  three  grounds 
by  reason  of  the  life  estate  it  does  not  become  1  of  negligence  together,  so  that  the  jury  might 
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infer  that  they  could  find  against  the  defendant 
on  the  first  two  grounda 

[Ed.  Note.~For  other  cases,  see  Trial,  Cent. 
Big.  §S  505,  596-612 ;  Dec.  Dig.  <5=5>252.1 

2.  Railroads  ^==>274  ^  Gonstbuotion  —  Sta- 
tions. 

A  railroad  must  provide  station  facilities 

reasonably  sufficient  in  the  particular  location 

in  view  of  the  demands  of  the  traffic  at  that 

point. 
[Ed.  Note.— For  other  cases,   see  Railroads, 

Cent  Dig.  §S  868-872;  Dec.  Dig.  ^=»274.] 

Appeal  from  Superior  Court,  New  Hanorer 
County;    Allen,  Judge. 

Action  by  Sarah  C.  Witte,  admiplstrator 
of  Geo.  C.  Witte,  deceased,  against  the  At- 
lantic Coast  Line  Railway  Company  and  an- 
other. Judgment  for  the  plaintiff  against 
the  Railway  Company  on  separate  trial  as 
to  it,  and  the  Railway  Company  appeals. 
Reversed,  and  new  trial  granted. 

This  is  a  civil  action,  tried  upon  these  is- 
sues: 

(1)  Was  the  plaintiff's  intestate  killed  by  the 
negligence  of  the  defendant,  Atlantic  Coast  line 
Railroad  Company,  as  alleged  in  the  complaint? 
Answer :    Yes. 

(2)  Was  the  plainUfTs  intestate  guil^  of  con- 
tributory negligence,  as  alleged  in  [by]  the  de- 
fendant, Atlantic  Coast  Line  Railroad  Compa- 
ny?   Answer:    No. 

(3)  What  damage,  if  any,  is  the  plaintiff  en- 
titied  to  recover?  Answer:  Five  thousand  ($5,- 
000)  dollars. 

From  the  Judgment  rendered,  the  defend- 
ant appealed. 

Davis  &  Davis,  of  Wilmington,  for  appel- 
lant EI  K.  Bryan,  of  Wilmington*  for  ap- 
pellee. 

BROWN,  J.  It  appears  in  evidence  that 
the  plaintiff's  intestate  went  to  the  defend- 
ant railroad's  freight  warehouse  on  business ; 
that,  as  he  was  leaving,  walking  along  a 
plankway,  one  of  the  horses  attached  to  a 
wagon  belonging  to  the  Schloss  Company  be- 
came frightened  at  the  noise  and  steam  is- 
suing from  the  defendant  railroad  company's 
switching  engine  moving  up  and  down  near 
the  freight  warehouse  in  the  freight  yards. 
The  horses  ran  away,  and  in  the  endeavor 
to  control  them  the  bit  of  one  of  the  horses 
broke.  The  driver  lost  control  of  the  horses, 
and  they  turned  around  and  ran  in  the  oppo- 
site direction,  overtook  the  intestate,  who 
was  very  deaf,  ran  into  him,  and  killed  him. 

By  consent  the  case  has  been  tried  sepa- 
rately as  to  the  defendant  railroad  company, 
with  the  result  set  out  in  the  issues!.  The 
case  has  not  been  tried  as  to  the  other  de- 
fendant There  are  a  great  many  excep- 
tions in  the  record  which,  in  the  view  taken 
by  the  court,  it  is  not  necessary  to  consider. 

[1]  One  of  the  allegations  of  negligence 
upon  which  the  plaintiff  bases  his  right  to 
recover  is  that  the  defendant  railroad  com- 
pany, some  years  ago,  negligently  and  care- 
lessly constructed  its  freight  warehouses,  and 
negligently  laid  out  and  arranged  its  tracks 


in  its  shifting  yards  so  that  It  was  hazard- 
ous for  employes  and  patrons  of  the  said  rail- 
road company,  and  other  persons  who  were 
rightfully  upon  its  premises,  from  runaway 
teams  which  may  become  frightened  and  un- 
manageable. The  plaintiff  further  alleges 
that  the  defendant  railroad  has  negligently 
failed  to  make  any  sufficient  rules  to  guard 
against  such  occurrences ;  or,  if  it  has  made 
any  such  rules,  its  servants  and  employ^  vio- 
late the  same. 
His  honor  charged  the  jury  as  follows: 

"Now,  was  the  railroad  company  negligent  in 
having  various  switching  tracks  around  its 
warehouses,  and  having  them  all  together,  and 
in  not  having  certain  rules,  if  you  find  tliat  they 
did  not  have  such  rules,  oy  which  the  switch- 
ing could  be  regulated  with  reference  to  the 
getting  freight  out  of  the  depot  and  was  its 
engineer  negligent  In  running  by  this  team  at 
the  time  when  he  did  run  by,  and  in  blowing 
off  steam  and  making  the  noise?  Under  all  the 
circumstances,  was  that  negligence,  and,  if  so, 
did  that  negligence  cause  the  horses  to  ran 
away,  and  did  they  run  over  and  kill  the  de- 
ceased?" 

We  think  that  there  is  no  evidence  In  this 
record  tending  to  prove  that  the  warehouse 
and  frelghtyard  tracks  were  constructed  and 
laid  out  in  a  negligent  manner.  There  is  do 
evidence  that  they  were  laid  out  differently 
from  the  manner  in  which  other  frelghtyards 
are  laid  out  There  is  no  evidence  that  it  is 
customary  among  railroads  to  have  rules  and 
regulations  governing  the  use  and  operation 
of  moving  trains  in  their  frelghtyards,  or 
regulating  the  ingress  and  egress  of  patroos 
visiting  the  freight  warehouses.  The  evi- 
dence shows  that  these  yards  and  warehouses 
were  constructed  and  laid  out  a  great  many 
years  ago;  in  fact  at  the  time  when  the 
railroad  was  first  built  We  think  it  was 
error  In  his  honor  to  have  interwoven  this 
ground  of  negligence  along  with  the  alleged 
negligence  of  the  engineer  in  operating  the 
train.  From  such  charge  the  jury  may  have 
inferred  that  they  had  a  right  to  find  against 
the  defendant  railroad  company,  because  of 
the  alleged  improper  construction  and  laying 
out  of  their  frelghtyards. 

[2]  The  stational  facilities  of  railroads 
must  be  reasonably  sufficient,  and  must  nec- 
essarily be  constructed  according  to  the  par- 
ticular location.  Terminal  yards  are  neces- 
sary to  a  railroad  in  order  to  facilitate  Its 
business  of  transportation.  It  wonld  seem 
to  be  impossible  to  so  construct  them  as  to 
guard  absolutely  against  dangers  from  run- 
away teams;  but  whether  that  be  troe  or 
not  tiiere  is  no  evidence  in  this  case  that  the 
defendant  company  -has  been  guilty  of  any 
negligence  in  arranging  its  freight  stational 
facilities.  Whether  depots,  station  buildings, 
yards  and  other  stational  facilities  are  suffi- 
cient must,  it  is  evident  depend  in  a  great 
measure  upon  the  demands  of  traffic  at  the 
place  where  they  are  located,  the  custom  and 
usage  of  the  railroad  company's  business, 
and  matters  of  similar  nature ;  for  it  is  evi- 
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dent  that  facilities  sufficient  in  one  locality 
and  under   the   same   circumstances   would 
not  be  sufficient  In  other  localities  and  under 
different  circumstances  and  conditions. 
New  trial. 

a68  N.  C.  566) 

HERRING  ▼.  ATLANTIC  COAST  LINE  R. 

CO.    (No.  281.) 

(Supreme  Court  of  North  Carolina.     April  7, 

1915.) 

Masteb  and  Servant  ^s»100--Emplot£'s  Rb- 

IJXF  DEPABTMSNT  —  ACCBFTANCE  OF  BENE- 
FITS—RiGHT  OF  Action. 

Payment  to  an  injured  employ^  of  benefits 
from  a  relief  fund  maintained  By  the  employer 
does  not  bar  a  recovery  for  the  injury,  where  the 
employ^  was  compelled  to  enter  the  relief  de- 
partment, and  the  employer  paying  the  bene- 
fits was  entitled  only  to  a  credit  therefor,  for  a 
contract  to  accept  benefits  in  fuU  is  invalid,  un- 
der the  federal  Employers'  Liability  Act  (Act 
April  22,  1908,  c.  149,  35  Stat  65  [U.  S.  Comp. 
St  1913,  Si  S657--8665]),  and  Revisal  1905,  S 
2646. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  166-170;  Dea  Dig.  ^=» 
100.] 

Brown  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Cburt,  Pender  Coun- 
ty;  Allen,  Judge. 

Action  by  A.  L.  Herring  against  the  Atlan- 
tic Goast  Line  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Davis  &  Davis,  of  Wilmington,  for  appel- 
lant. C.  E.  McCullen,  of  Burgaw,  and  E.  E^ 
Bryan,  of  Wilmington,  for  appellee. 

CLARK,  C.  J.  This  is  an  appeal  from  a 
verdict  and  judgment  for  personal  injuries 
sustained  by  the  plaintiff  while  working  as 
a  brakeman  on  defendant's  train  in  its  yards 
at  Wilmington.  While  there  are  some  excep- 
tions to  the  evidence,  and  to  the  charge,  they 
do  not  require  serious  consideration.  The 
appeal  substantially  rests  upon  the  defense 
that  the  plaintiff  was  a  member  of  the  de- 
fendant's relief  department,  and  that,  hav- 
ing received  benefits  thereunder,  he  is  es- 
topped to  maintain  this  action.  The  jury 
find  that  the  plaintiff  was  injured  by  the 
negligence  of  the  defendant,  that  he  was  not 
guilty  of  contributory  negligence,  and  that  he 
received  $146  of  benefits  under  the  relief  de- 
partment which  should  be  deducted  from  the 
$5,000  damages  as  found  by  the  jury,  and  the 
court  rendered  judgment  accordingly  for 
$4,854. 

Tlie  evidence  and  the  charge  excepted  to 
come  within  the  ruling  of  this  court  in  King 
V.  Railroad,  157  N.  C.  44,  72  S.  a  801,  48 
L.  R.  A.  (N.  S.)  450,  and  the  cause  was  tried 
by  the  learned  judge  below,  strictly  in  ac- 
cordance with  that  decision.  It  will  serve 
no  purpose  to  review  and  elaborate  that  case. 
The  plaintiff  was  compelled,  according  to  the 
rules    of   the   defendant   company    then   In 


force,  to  enter  the  relief  department,  and, 
in  taking  the  benefits  that  were  paid  him, 
the  defendant  became  entitled  to  no  more 
than  a  credit  therefor.  The  gross  inade- 
quacy of  such  benefits,  $146,  as  compared 
with  the  extent  of  his  injuries,  $6,000,  cer- 
tainly, when  taken  in  connection  with  the 
evidence  in  the  case  and  the  charge,  is  con- 
clusive of  the  plaintiff's  right  to  maintain 
this  action  and  to  sustain  this  recovery. 

In  Railroad  v.  McGuire,  219  U.  S.  549,  31 
Sup.  Ot  269,  55  L.  Ed.  328,  and  Railroad  v. 
Schubert,  224  U.  S.  603,  32  Sup.  Ct  589,  56 
L.  E».  911,  it  was  held  that  the  contracts  of 
these  relief  departments  are  invalid,  beyond 
being  a  payment  on  account  In  paragraphs 
2  and  3  of  the  complaint,  being  taken  in  con- 
nection with  the  answer  of  the  defendant  to 
those  two  paragraphs,  it  is  admitted  that  the 
defendant  was  engaged  in  interstate  com- 
merce. It  is  unnecessary  to  go  into  the  ques- 
tion as  to  the  particular  service  in  which  the 
plaintiff  was  engaged  at  the  time,  shifting 
cars,  whether  any  of  the  cars  were  destined 
for  points  beyond  the  state,  as  in  Railroad  v. 
Behrens,  233  U.  S.  473,  34  Sup.  Ct  646,  58  L. 
Ed.  1051,  Ann.  Cas.  1914C,  163,  and  other 
cases  cited  in  Ingle  v.  Railroad,  167  N.  C. 
640,  83  S.  E.  744. 

The  United  States  Supreme  Court,  in  cases 
above  cited, 'held  that  the  relief  department 
contracts,  even  where  the  employes  entered 
therein  willingly,  were  invalid  by  virtue  of 
the  federal  statute.  Our  statute  (Pr.  Laws 
1897,  c.  56,  now  Revisal,  |  2646)  is  identical 
with  the  federal  statute  in  this  particular, 
and  besides,  in  this  case,  all  the  employes 
of  the  defendant  were  compelled  to  enter  the 
relief  department.  It  is  not  necessary  to  con-- 
slder  whether  the  decision  of  this  court  in 
Barden  v.  Railroad,  152  N.  C.  318,  67  S.  E. 
971,  49  L.  R.  A.  (N.  S.)  801,  in  which  we  held 
that  such  contracts  were  invalid,  shall  now 
be  reinstated.  For  taking  King  v.  Railroad, 
supra,  as  still  in  force  in  every  respect,  this 
case  has  been  tried  in  accordance  therewith, 
and  the  verdict  and  judgment  are  fully  sus- 
tained by  it.  Besides,  we  learn  that  the 
defendant  company,  in  consequence  of  the 
decision  of  the  United  States  Supreme  Court 
in  McOuire's  and  Schubert's  Cases,  above 
cited,  have  now  abandoned  the  operation  of 
their  relief  department  as  a  defense  to  ac- 
tions by  employes  for  damages  sustained 
from  the  negligence  of  the  company  or  of 
fellow  servants  of  the  injured  employ^. 

No  error. 

BROWN,  J.  I  am  constrained  to  dissent 
from  the  conclusion  reached  by  the  court  in 
this  case  for  the  reasons  given  in 'my  dissent- 
ing opinion  in  Barden  v.  Railroad  Co.,  152 
N.  C.  318,  67  S.  E.  971,  49  L.  R.  A.  (N.  S.)  801, 
and  also  in  my  opinion  in  King  v.  Railroad, 
157  N.  C.  44,  72  S.  E.  801,  48  L.  R.  A.  (N.  S.) 
450. 
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I  see  no  eyldence  whaterer  in  this  case  of 
fraud  and  undue  influence,  which  brings  the 
case  within  the  principle  laid  down  by  the 
majority  of  the  court  in  the  King  Case. 
There  is  no  eTldence  that  the  plaintiff  was 
injured  while  engaged  in  interstate  com- 
merce; certainly  there  is  no  finding  of  fact 
to  that  effect  Therefore  the  provisions  of 
the  federal  act  invalidating  relief  depart- 
ment contracts  have  no  application.  Neither 
has  a  similar  act  enacted  by  the  liOgislature 
of  this  state,  for  the  reason  that  the  injury 
occurred  before  the  ratification  of  the  act 

This  whole  question  has  been  fully  discuss- 
ed in  the  cases  I  have  cited;  and,  as  they 
cannot  well  arise  in  the  future,  it  is  useless 
to  discuss  this  matter  any  further. 

WAIiKE3R,  J.,  concurs  in  this  opinion. 


(168  N.  C.  644) 

BEAUFORT  COUNTY  LUMBER  CO.  r. 
COTTINGHAM  et  vol    (No.  289.) 

(Supreme  Court  of  North  Carolioa.     April  7, 

1915.) 

1.  Contempt  ^=^20  —  Disobstangb  ot  Ok- 

DBR. 

Where  the  court  granted  defendants  a  con- 
tinuance  upon  conditions  precedent,  which  they 
neglected  or  refused  to  perform,  while  yet  ac- 
cepting the  continuance,  they  were  in  contempt, 
and  liable  to  punishment  , 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  §§  58-62;   Dec.  Dig.  <S==>20.] 

2.  Action  ^s»26  — Law  and  Bquitt— Dis- 
tinction. 

The  peculiar  powers  and  jurisdiction  of 
courts  of  equity  persist,  although  both  legal  and 
equitable  remedies  are  admioistered  by  the 
same  court. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  i§  124-145,  147-149,  153,  156-159,  313 ; 
Dec  Dig.  «S=>25.] 

3.  Contempt  ^=:»80  — Punishment  ^Dbnial 
OF  Pbivileoes  as  Litigant. 

In  an  actipn  for  specific  performance  of  a 
contract  where  defendants  accepted  a  condition- 
al order  for  a  continuance  without  complying 
with  the  conditions,  they  were  punishable  by 
having  their  answer  stricken  out  and  judgment 
entered  against  them  pro  confesso  on  the  com- 
plaint under  the  general  rule  that  a  party  in 
contempt  in  equity  will  not  be  allowea  to  op- 

gose  the  relief  sought  by  denial  of  the  bill  or 
y  alleging  any  defense. 

[Ed.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  §§  261-206 ;   Dec  Dig.  <g=5>80.] 

4.  Contempt    ^s>66—ApPBAir— Review— Dis- 
cbetion  of  Court. 

The  action  of  a  court  of  equity,  in  strik- 
ing out  defendants'  answer  as  punishment  for 
contempt  for  accepting  an  order  for  continuance 
while  failing  to  perform  its  conditions,  was 
within  the  sound,  discretion  of  the  court  re- 
viewable only  in  case  of  abuse. 

[Ed.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  §S  213-215,  223-237 ;  Dec.  Dig.  <$=> 
66.] 

Appeal  from  Superior  Court,  Robeson 
County;   Cooke,  Judge. 

Action  by  tbe  Beaufort  County  Lumber 
Company  against  A.  J.  Cottingham  and 
wife.  From  judgment  entered  upon  the  com- 
plaint after  granting  ot  motion  by  plaintiff 


to  strike  out  their  answer,  defendants  ap- 
peal.   Affirmed. 

McLean,  Varser  &  McLean,  of  Lamberton, 
for  appellants.  B.  F.  McLean  and  G.  B. 
Patterson,  both  of  Maxton,  and  W.  H.  Neal, 
of  Laurinburg,  for  appellee. 

BROWN,  J.  In  this  action,  plaintUT  seeks 
to  require  defendants,  owners  of  certain 
land,  to  perform  spedflcally  the  provisioDS 
of  an  extension  clause  for  the  cuttiBir  of  the 
timber,  contained  in  a  deed  executed  by  the 
defendants  to  the  plaintiffs,  conveying  the 
timber  thereon  to  plaintiff.  The  complaint 
alleges  that  the  deed  conveying  the  timber 
was  dated  April  14,  1906,  but  was  not  deliv- 
ered and  did  not  go  into  effect  until  May  30. 
1906,  from  whicL  last  date  the  time  for  cut- 
ting the  timber  began  to  run;  that  by  mutual 
mistake  the  original  date  of  the  deed  was 
not  changed;  that  under  the  terms  of  the 
contract  plaintiff  had  five  years  from  May 
30,  1906,  within  which  to  cut  the  timber,  and 
a  further  period,  not  exceeding  seven  years 
after  the  expiration  of  the  five  years,  upon 
paying  defendants  a  sum  equal  to  6  per  cent 
of  the  consideration  expressed  in  this  deed 
for  each  year  in  which  they  shall  exercise 
said  rights  after  the  expiration  of  the  term 
of  five  years.  The  complaint  further  alleges 
that  plaintiff  has  tendered  the  said  sum  of 
money  within  the  time  required,  and  notified 
defendants  of  its  purpose  to  avail  itself  of 
the  extension  clause ;  that  the  defendants  re- 
fused to  receive  said  money,  and  denied  the 
plaintiff's  rights  thereunder,  and  are  pro- 
ceeding to  cut  said  timber  themselves.  The 
court  made  the  following  findings  and  judg- 
ment: 

"That  heretofore  the  plaintiff  was  allowed  to 
amend  its  complaint,  which  amended  complaint 
was  filed  November  6,  1914,  and  the  defendants 
filed  tiieir  answer  thereto,  and  the  cause  was 
set  for  trial  at  this  term  of  court  and  upon  the 
defendants'  motion  at  this  term,  as  appears 
from  an  order  entered  in  this  case  at  this  term, 
a  continuance  was  allowed  the  defendants  upon 
terms  set  out  in  «Ud  order,  and  the  defendants 
accepted  the  terms  therein  set  out  and  the  said 
terms  were  precedent  to  a  continuance,  and  the 
defendants  were  allowed  the  remainder  of  the 
term  to  comp^  therewith  after  having  so  ac- 
cepted the  same,  and  at  the  end  of  said  term 
it  appeared  that  defendants  had  not  given  the 
bond  required  in  said  order,  and  had  not  offer- 
ed any  reasonable  excuse  for  not  so  doing ;  and. 
since  it  appears  to  the  court  that  the  plaintiff 
consented  to  the  continuance,  and  the  court  or- 
dered the  same  upon  the  giving  of  said  bond, 
and  that  but  for  the  requirement  of  the  giving 
of  said  bond  the  court  would  not  have  ordered 
said  continuance,  nor  would  the  plaintiff, 
through  its  counsel,  have  consented  thereto,  and 
that  the  defendants  have  obtained  said  contin- 
uance upon  the  acceptanoe  of  terms  which  tbej 
now  refuse  to  comply  with,  it  is  therefore,  on 
motion  of  McLean,  varser  &  McLean,  attor- 
neys for  the  plaintiff,  ordered,  adjudged,  and  de- 
creed that  the  answers  filed  in  this  cause  by  the 
defendants  be  and  they  are  herebjr  stricken  oat 
and  the  said  amended  complaint  is  hereby  tak- 
en pro  confesso,  and  the  allegations  therein 
are  round  to  be  true ;  and  it  is  further  ordered, 
adjudged,  and  decreed  that  on  or  about  the  14th 
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day  of  April,  1906,  the  plaintiff  agreed  .to  pur- 
chase the  timber  described  in  the  complaint, 
and  in  the  second  paragraph  thereof,  and  that 
on  the  30th  daj  of  May,  1906.  the  deed  describ- 
ed in  the  record  in  Book  oi  Deeds  5B,  page 
412,  office  of  the  register  of  deeds  of  Robeson 
county,  was  delivered  to  the  plaintiff,  and  that 
the  30th  day  of  May.  1906,  is  the  true  date  of 
said  deed,  the  same  having  been  omitted  there- 
from by  the  mutual  inadvertence  and  mistake 
of  the  parties,  and  the  14th  day  of  April,  1906, 
having  been  left  in  said  deed  by  the  same  mis- 
take and  inadvertence,  and  that  the  plaintiff  has 
stood  ready  and  willing  at  all  times  to  pay  the 
sum  of  money  and  all  other  sums  of  money  due 
under  and  by  virtue  of  the  terms  of  said  deed 
to  the  defendants,  or  into  this  court,  and  that 
within  the  proper  time  as  provided  in  said  deed 
and  before  the  extension  period  therein  set  out 
began,  the  plaintiff  tendered  to  the  defendants 
the  sum  of  money  equal  to  6  per  cent,  of  the 
consideration  expressed  in  said  deed  for  the 
year  first  after  the  expiration  of  the  first  term 
of  five  years  therein,  which  sum  of  money  was 
refused  by  the  defendants. 

*'And  it  is  further  ordered,  adjudged,  and  de- 
creed that  the  plaintiff  pay  into  the  office  of 
the  clerk  of  the  superior  court  of  Robeson  coun- 
ty the  sum  of  $180  for  the  first  year  beginning 
May  30,  1911,  and  $180  for  each  ^ear  there- 
after as  long  as  the  plaintiff  may  desire  to  avail 
himself  of  said  extension  not  to  exceed  seven 
years  after  the  exi>iration  of  the  first  term  of 
hye  years  provided  in  said  deed,  and  that  all  ac- 
crued payments  be  paid  into  the  office  of  the 
clerk  of  the  superior  court,  and  that  all  future 
payments  thereunder,  instead  of  being  paid  to 
the  defendants,  shall  be  paid  to  the  derk  of 
this  court  in  this  action,  and  that  this  judg- 
ment shall  operate  as  an  extension  of  said  de^ 
for  the  period  of  seven  years  upon  the  payment 
of  the  money  above  provided  as  set  out  in  said 
deed. 

"It  is  further  ordered  and  adjudged  that  the 

glaintiff  recover  of  the  defendants  all  costs  here- 
1  taxed  by  the  derk  of  this  court,"  etc 

[1]  It  is  well  settled  that  the  defendants, 
haying  refused  or' neglected  to  obey  an  im- 
portant order  of  the  court,  although  they  ao* 
cepted  its  benefits,  were  in  contempt  and  lia- 
ble to  punishment.  The  court  administered 
punishment  by  striking  out  the  answer  and 
giving  judgment  pro  confesso  upon  the  alle- 
gations of  the  complain^ 

[2, 8]  It  is  contended  tiiat  the  court  had  no 
power  to  make  such  order,  that  every 
defendant  has  a  vested  right  to  make  a 
defense  to  an  action  begun  against  him, 
of  which  he  cannot  be  deprived.  This  ac- 
tion Is  equitable  in  its  nature,  and  the  re- 
lief demanded  has  always  been  obtainable 
solely  in  a  court  of  equity.  The  plaintiff 
seeks  Gi>ecific  performance  of  the  contract 
and  an  injunction  against  the  destruction  of 
the  timber.  While  the  technical  difference 
between  actions  at  law  and  suits  in  equity 
have  been  abolished,  and  both  are  adminis- 
tered by  the  same  court,  the  powers  and  ju- 
risdiction of  the  courts  of  equity  are  pre- 
served.    One  of  the  well-settled  rules  that 
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has  always  existed  in  the  English  chancery 
is  that  a  i)arty  In  contempt  will  not  be  al- 
lowed to  oppose  the  relief  sought  by  the 
plaintiff  by  contradicting  the  allegations  of 
ine  bill  or  bringing  forward  any  defense. 
Vowles  V,  Young,  9  Ves.  Jr.  173.  It  was  the 
opinion  of  Lord  Eldon  In  that  case  that  a 
party  to  a  suit  who  is  In  contempt  cannot 
be  heard.  2  Comyn  Dig.,  Chancery  Process, 
D8;  Clark  v.  Dew,  1  Buss.  &  Myl.  103. 
Chancellor  Kent  holds  that  the  rule  in  the 
English  chancery  Is  the  rule  here,  saying: 

"For  I  take  this  occasion  to  observe  that  I 
consider  myself  bound  by  those  principles,  which 
were  known  and  established  as  law  in  the  courts 
of  equity  In  England  at  the  time  of  the  insti- 
tution of  this  court.*'  Manning  v.  Manning,  1 
Johns.  Ch.  (N.  Y.)  527. 

"The  court  has  power,"  says  the  Court  of 
Appeals  of  New  York,  "when  and  while  a 
defendant  in  an  equity  action  Is  In  contempt 
for  disobeying  Its  order,  to  refuse  to  hear 
him."  Walker  v.  Walker,  82  N.  Y.  260; 
Brinkley  v.  Brlnkley,  47  N.  Y.  41;  Saylor  v. 
Mockble,  9  Iowa,  200;  O'Connor  v.  Railway 
Co.,  76  Iowa,  617,  34  N.  W.  796;  Haskell  v. 
Sullivan,  31  Mo.  436.  In  this  case  a  party 
to  an  action  was  summoned  as  a  witness 
and  failed  to  attend.  The  court  said  it  was 
no  error  to  strike  out  his  pleading  and  enter 
judgment  against  him.  In  Brisbane  v.  Bris- 
bane, 34  Hun  (N.  Y.)  339,  It  is  held  that: 

"The  power  possessed  by  a  court  of  equity  to 
strike  out  a  defense,  in  an  action  brought  there- 
in, because  of  a  refusal  to  obey  its  orders,  was 
not  taken  away  by  •  •  •  the  Code  of  Civil 
Procedure,  but  still  exists.** 

See,  also.  Gross  v.  Clarke,  87  N.  Y.  272. 

In  31  Cyc  page  632,  it  is  said:  "Pleadings 
are  frequently  stricken  out  as  a  penalty  for 
disobedience  to  orders  of  court"  In  the 
notes  the  Editor  cites  cases  from  nearly  ev- 
ery state  in  the  Union  to  sustain  the  text, 
among  them  Cruinp  v.  Thomas,  89  N.  C.  241. 

[4]  l^he  power  to  strike  out  the  answer, 
having  thus  been  demonstrated  as  existing 
in  the  courts  of  equity  of  this  day,  the  use 
of  it  was  a  matter  in  the  sound  discretion 
of  the  court,  and  we  see  no  abuse  of  such 
power  under  the  circumstances  of  this  case. 
The  answer  having  been  stricken 'out,  the 
case  stands. as  if  no  answer  had  ever  been 
filed.  Therefore  the  allegations  of  the  bill 
of  complaint  are  taken  to  be  true  pro  con- 
fesso, and  the  plaintiff  is  to  be  awarded  sacb. 
relief  as  the  allegations  of  the  complaint 
warrant  An  examination  of  the  complaint 
in  this  case  discloses  that,  taken  to  be  true, 
the  facts  alleged  fully  warrant  the  Judgment 
of  *the  court 

Afllrmed. 
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(168  N.  C.  567) 

FOURTH  NAT.  BANK  OF   FAYETTB- 
VILLE  V.  WILSON.    (No.  286.) 

(Supreme  Court  of  North  Carolina.    April  7, 

1915.) 

1.  Tbial  ^=»365 — Verdict— Special  Verdict 
— Construction— Reference  to  Charge. 

A  special  verdict  that  the  holder  of  a  note 
had  given  notice  of  nonpayment  may  be  shown 
to  mean  notice  of  the  character  and  of  the  time 
required  by  Negotiable  Instruments  Act,  by 
reference  to  the  charge,  where  that  is  in  accord- 
ance with  those  requirements. 

[Ed.  Note.— For  other  cases,  see  TrlaL  Cent. 
Dig.  §§  871-874 ;   Dec.  Dig.  <8=>365.] 

2.  Bills  and  Notes  ^=:»510  —  Actions 
against  Indorseb— Admissibility  of  Evi- 
deAcb— Notice. 

In  an  action  by  a  bank  against  the  indorser 
of  a  note,  the  custom  of  the  bank  as  to  the 
character  and  time  of  sending  their  notices  of 
nonpayment  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Di«.  |i  1746-1759 ;  Dec.  Dig.  ^=> 
510.] 

3.  Appeal  and  Error  ^=:»1068  —  Harmless 
Error— Charge— Cure  bt  Verdict. 

Exceptions  to  a  portion  of  a  charge  on  an 
issue  which  was  immaterial  und^r  the  special 
verdict  canx^ot  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4225-4228^  4230;  Dec 
Dig.  <8==>1068.] 

4.  Trial  ^==>193— Instructions— Opinion  of 
Judge. 

A  portion  of  the  court's  charge,  which  was 
clearly  susceptible  of  interpretation  that  the 
court  was  stating  plaintiff's  contention,  is  not 
erroneous  as  an  expression  of  the  judge's  opin- 
ion adverse  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  II  436-438;   Dec.  Dig.  <&=!>193.] 

Appeal  from  Superior  Court,  Cumberland 
County;   Cooke,  Judge. 

Action  by  Fourth  National  Bank  of  Fay- 
etteville  against  John  E.  Wilson.  Judgment 
for  the  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Civil  action  to  recover  balance  due  on  note 
of  Cherokee  Lumber  Company,  payable  to 
plaintiff  bank,  on  the  back  of  which  appear- 
ed name  of  defendant  It  was,  among  other 
things,  admitted  that  plaintiff,  for  full  value 
and  before  maturity,  discounted  the  note 
signed  by  Cherokee  Lumber  Company,  the 
same  maturing  October  3,  1911,  and  that  at 
the  time  this  was  done,  the  name  of  defend- 
ant appeared  on  the  back  of  the  note  and  no 
part  of  same  was  paid  at  maturity,  and  that 
the  note,  with  accrued  interest,  is  still  due, 
subject  to  a  credit  of  $300;  of  date  Decem- 
ber 4th;  that  the  bank  was  located  in  Fay- 
etteviUe,  N.  C,  and  defendant  resided  at 
Dunn,  N.  C,  and  the  two  towns  were  con- 
nected by  railway  and  dally  mall.  Defelid- 
ant,  in  his  answer,  claims  that  he  was  in- 
dorser of  the  note  and,  as  such,  entitled  to 
notice  of  dishonor  and  that  same  was  not 
given.  Plaintiff  replied,  setting  up  the  facts 
of  the  transaction,  as  claimed  by  him,  and 
alleging  that  defendant  was,  in  reality,  sure- 
ty on  the  note  and,  as  such,  not  entitled  to 


notice,  and,  further,  that,  even  as  indorser, 
due  notice  had  been  given.  On  issues  sub- 
mitted, the  Jury  rendered  the  following  ver- 
dict: 

"1.  Is  the  plaintiff  the  Fourth  National  Bank 
of  Fayetteville,  N.  C^  the  holder  in  due  course 
of  the  note  marked  'Exhibit  AT    Answer:  Yes. 

"2,  Did  the  defendant's  name  appear  upon 
said  note  when  the  same  was  acquired  by  the 
plaintiff?    Answer:  Yes. 

"3.  Did  the  defendant,  John  E.  Wilson,  ex- 
ecute the  said  note?    Answer:  Yes. 

"4.  If  so,  did  he  execute  the  same  as  surety? 
Answer:  Yes. 

"5.  Was  due  notice  given  to  the  defendant  of 
the  nonpayment  of  the  said  note?  Answer: 
Yes." 

Judgment  on  the  verdict  for  plaintiff  and 
defendant  excepted  and  appealed. 

Clifford  &  Townsend,  of  Dunn,  for  ai^l- 
lant  Broadfoot  &  Broadfoot  and  Rose  & 
Rose,  all  of  FayettevUle,  for  appellee. 

HOKE,    J.    (after    stating   the    facts   as 

above).    We  have  given  this  case  oar  most 

careful  consideration,  and  are  of  opinion  that 

no    reversible   error   has   been    shown.     In 

Barden  v.  Homthal,  151  N.  C.  8^10,  65  S.  £ 

513,  spealdng  to  the  law  as  it  existed  prior 

to  the  time  when  the  Negotiable  Instramenti 

Act  became  effective,  March  8,  1899  (see  Be- 

visal  1905,  §  2345)  the  court  said: 

"Viewed  in  that  aspect,  our  decisions  are  to 
the  effect  that  when  a  third  person  writes  his 
name  on  the  back  of  a  negotiable  instrument  be- 
fore delivery  to  the  payee,  and  with  a  view  to 
give  additional  credit  to  the  maker,  it  is  open  to 
the  original  parties,  and  as  between  themselves, 
to  show  the  intent  and  exact  nature  of  the  obli- 
gation assumed,  whether  as  joint  promisor 
and  guarantor  or  as  first  and  second  mdoiser, 
etc.:  and,  in  the  absence  of  such  qualifying 
testunony,  the  law  will  presume  that  soch  per- 
son signed  his  name  as  comaker,  and  in  any 
event  as  surety,  that  being  the  relationship  of 
the  defendant  alleged  in  the  complaint*'  (citing 
Lilly  V.  Baker,  ©  N.  C.  151;  TredweU  v. 
Blount,  86  N.  0.  33 ;  Hoffman  v.  Moore,  S2  N. 
C.  313;  Baker  v.  Robinson,  63  N.  C.  191; 
Good  V.  Martin,  95  U.  S.  90,  24  Ii.  Ed.  341). 

The  statute  in  question  evidently  was  in- 
tended to  make  some  change  in  the  former 
law  in  the  respect  suggested  (Perry  v.  T^- 
lor  Bros.,  148  N.  C.  362,  62  S.  E.  423),  and 
in  sections  2212  and  2213  it  is  provided  as 
follows: 

''Section  2212.  A  person  placing  his  signa- 
ture upon  an  instrument  otherwise  than  as 
maker,  drawer  or  acceptor  is  deemed  to  be  an 
indorser,  unless  he  clearly  indicates  by  appro- 
priate words  his  intention  to  be  bound  in  some 
other  capacity. 

"Sec.  2213.  Where  a  person  not  otherwise  a 
party  to  an  instrument  places  thereon  his  sig- 
nature in  blank  before  delivery  he  is  liable  as 
indorser  in  accordance  with  the  following  rules: 
(1)  If  the  instrument  is  payable  to  the  order  of 
a  third  person  he  is  liable  to  the  jpayee  and  to 
all  subsequent  parties;  (2)  if  the  mstrument  is 
payable  to  the  order  of  the  maker  or  drawer, 
or  is  payable  to  bearer,  he  is  liable  to  all  parties 
subsequent  to  the  maker  oc  drawer ;  (3)  if  he 
signs  for  the  accommodation  of  the  payee  he  is 
liable  to  all  parties  subsequent  to  the  payee.** 

On  the  facts  as  presented,  it  would  seem 
to  be  the  purpose  of  the  statute  to  fix  the 
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status  of  this  defendant  as  indorser  and  to 
exclude  parol  evidence  to  the  contrary  in 
this  and  all  cases  coming  under  the  statutory 
provision,  "Unless  he  clearly  indicates  by 
appropriate  words  his  intention  to  be  bound 
in  some  other  capacity."  There  is  conflict 
of  authority,  however,  as  to  the  effect  and 
extent  of  this  statutory  change  (see  Daniel 
on  Negotiable  Instruments  [6th  Ed.]  pp.  806,. 
807,  annotations  by  T.  H.  Calvert,  more  par- 
ticularly notes  32  and  33),  and  we  are  not 
called  on  to  determine  the  question,  in  this 
case,  for  the  reason  that  the  jury,  under  a 
correct  charge,  has  found  that  due  and  prop- 
er notice  has  been  given,  and  defendant  is 
liable,  therefore,  whether  indorser  or  surety. 

[1]  The  jury  having  found  that  defendant 
was  surety,  the  verdict  on  this,  the  next  is- 
sue, does  not,  in  itself,  fix  the  time  and  char- 
acter of  the  notice  given,  but  it  is  well  under- 
stood that  a  verdict  may,  in  proper  instances, 
be  given  significance  by  reference  to  the 
pleadings,  evidence,  and  the  charge  of  the 
court  (State  v.  Murphy,  157  N.  C.  615,  72 
S.  B.  1075;  Richardson  v.  Edwards,  156  N.  C. 
590,  72  S.  E.  482),  and,  on  examination  of 
the  record,  it  appears  that  the  charge  of  his 
honor  on  this  issue  is  in  exact  accord  with 
the  statutory  requirement  as  to  notice  of  dis- 
honor for  nonacceptance  or  nonpayment  of 
negotiable  instruments  (Revisal,  §  2254). 

[2]  There  is  pertinent  evidence  tending  to 
show  that  the  proper  notices  were  mailed  to 
defendant's  address  and  the  custom  of  the 
bank  as  to  the  character  and  time  of  send- 
ing their  notices  was  clearly  competent  on 
this  issue  as  to  notice.  Vaughan  v.  Railroad, 
63  N.  O.  11;  Ashe  v.  De  Rossett,  53  N.  C. 
240;  Union  Bank  v.  Stone,  50  Me.  595,  79  Am. 
Dec  63i ;  Mathias  v.  0*NeiU,  94  Mo.  520,  6 
S.  W.  253;  Wigmore  on  Evidence,  f  93;  1 
Greenleaf  (16th  Ed.)  14J. 

[3, 4]  The  exceptions  to  the  charge  of  the 
court  on  the  fourth  and  fifth  issues,  the 
fourth  as  to  suretyship  and  fifth  as  to  notice, 
to  the  effect  that  the  same,  in  certain  aspects, 
amounted  to  an  expression  of  opinion  by 
the  trial  judge  adverse  to  defendant,  may 
not  be  sustained.  As  we  have  seen,  the  ver- 
dict on  the  fourth  issue  has  become  immate- 
rial since  the  jury,  in  response  to  the  fifth 
issue,  has  established  notice  sufilcient  to  fix 
and  hold  defendant  as  indorser.  And  there 
is  nothing  to  show  that  the  error  on  the 
fourth  issue,  even  if  it  existed,  had  any  ef- 
fect or  bearing  on  the  fifth.  As  to  his  hon- 
or's charge  on  the  latter  issue,  the  portion 
objected  to  is  clearly  susceptible  of  the  in- 
terpretation that  his  honor  was  stating  the 
contention  of  the  plaintiff,  and  should  not, 
in  our  .opinion,  be  held  for  reversible  error. 

On  the  record,  as  stated,  we  find  no  suifi- 
oient  reason  for  disturbing  the  results  of  the 
trial,  and  the  judgment  in  favor  of  plaintiff 
must  be  afiirmed. 

No  error. 


aOO  8.  C.  S50) 

MEDLIN  T.  ADAMS  GRAIN  k  PROVISION 

CO.     (No.  9014.) 

(Supreme  Court  of  South  Carolimu     March  1, 

1915.) 

1.  EviDENOB     ^s»148  — SousoB  — Tbubphonb 
Conversation. 

In  an  action  for  damages  for  breach  of  con- 
tract in  failing  to  deliver  hay,  where  plaintiff 
testified  that,  upon  receipt  of  a  defective  lot  of 
hay,  he  put  in  a  long-distance  telephone  call 
for  defendant,  that  some  one  responded,  that 
he  made  complaint  as  to  the  quality  of  the  hay, 
and  that  the  party  with  whom  he  was  talking 
stated  that  he  had  the  office  of  defendant  com- 
pany and  showed  familiarity  with  the  transac- 
tion, such  evidence  was  admissible. 

[Ed.   Note.— For   other   cases,   see   Evidence, 
Cent.  Dig.  §  438;    Dec  Dig.  <&=>148.] 

2.  Sales  ^=»418— FAilubb  to  Delives— Dam- 
ages. 

For  breach  of  a  contract  to  sell  and  deliver 
'goods,  the  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  market  price 
at  the  time  of  the  breach  of  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  fi§  1174-1201;    Dec.  Dig.  «&=>418.] 

3.  Tbial     ^=»296  —  Instructions  —  Bbbob 
Cubed. 

In  an  action  for  failure  to  deliver  hay  con- 
tracted for,  where  the  court  erroneously  charg- 
ed that  the  measure  of  damages  was  the  differ- 
ence between  the  contract  price  and  the  highest 
market  price  of  the  same  article  at  the  time  suit 
was  brought,  the  error  was  harmless,  when  cor- 
rected in  other  portions  of  the  charge,  stating 
that  the  measure  of  damages  was  the  difference 
in  the  value  of  the  article  furnished  and  the  ar- 
ticle purchased  at  the  time  and  place  agreed 
upon  for  delivery,  and  where  the  verdict  of  the 
jury  showed  that  they  were  not  misled  by  the 
error;  their  judgment  being  sreatly  less  than 
it  would  have  been,  had  they  fixed  the  damages 
under  the  court's  erroneous  charge. 

[Ed.  Note.— For  other  cases;  see  Trial,  Cent 
mg.  §S  705-713.  715.  716.  718;   Dec.  Dig.  i8=» 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County;  Frank  B.  Gary,  Judge. 

Action  by  J.  T.  Medlln  against  the  Adams 
Grain  &  Provision  Company,  a  corporation. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

J.  K.  Owens,  of  Bennettsvllle,  for  appel- 
lant Townsend  &  Rogers,  of  Bennettsvllle, 
for  respondent 


WATTS,  J.  This  was  an  action  for  dam- 
ages for  breach  of  contract  The  defendant 
appellant  agreed  to  deliver  to  plaintiff  re- 
spondent car  loads  of  hay  at  different  times 
and  failed  to  do  sxx  Plaintiff  brought  his 
suit,  alleging  that  he  had  been  damaged  In 
the  sum  of  $310.95.  The  cause  was  tried  be- 
fore Judge  Frank  B.  Gary  and  a  Jury  at  the 
fall  term  of  court,  1914,  for  Marlboro  county, 
and  resulted  in  a  verdict  in  favor  of  the 
plaintiff  for  $198.95.  Defendant  appeals,  and 
by  four  exceptions  asks  for  a  reversal. 

[1]  The  first  ground  of  appeal  alleges  er- 
ror in  admitting  an  alleged  conversation  over 
the  telephone  with  the  defendant,  over  de- 
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fendant's  objection.  It  appears  from  the 
record  that  the  plaintiff,  Medlin,  was  on  the 
stand  and  attempted  to  detail  a  conversation 
he  had  with  the  defendant  over  the  telephone, 
and  upon  objection  the  following  took  place: 

"The  Court:  Let  him  tell  exactiy  what  took 
place,  and  then  I  will  determine. 

"Q.  Mr.  Medlin,  all  that  I  care  for  yon  ,to 
say^-did  you  make  complaint  as  to  the  quaUty 
of  the  hay?    A.  I  did.    (Objected  to.)  . 

"The  Cfourt:   He  can  teU  what  he  did. 

"Q.  TeU  what  you  did.  A.  Well,  I  put  in  a 
long-diBtance  call  for  the  Adams  Grain  & 
Provision  Gompanv.  I  had  no  acquaintance 
with  them,  and  did  not  have  the  name  of  any. 
After  the  connection  was  given,  I  asked  if  it 
was  them,  and  they  said  it  was,  and  I  told  them 
that  I  paid  the  draft  for  the  hay  and  unloaded 
it,  and  that  it  was  very  inferior  in  quality,  more 
inferior  than  what  I  bought.  They  said  they 
were  surprised,  that  they  had  bought  the  hay 
from  one  of  the  most  reliable  shippers  in  the 
West,  and  they  presumed  the  others  would  come 
to  grade. 

"The  Court:  The  Jury  are  the  ones  to  Judge 
whether  he  was  talking  to  the  Adams  Grain  & 
Provision  Company  or  not.  He  gives  it  as 
his  opinion  that  he  was.  Having  explained 
what  took  place,  I  allow  it  to  go  to  the  Jury, 
and  they  are  to  determine  whether  or  not  he 
was  talking  to  the  grain  company." 

This  exception  is  overruled.  His  honor 
committed  no  error,  and  the  defendant  intro- 
duced testimony,  but  he  did  not  deny,  explain, 
or  contradict  the  plaintiff  on  this  point,  and 
it  was  competent  to  go  to  the  Jury  for  what 
it  was  worth.  Plaintiff  put  in  a  long-distance 
call  for  defendant,  he  was  connected  with 
that  office,  some  one  responded,  he  made  com- 
plaint as  to  quality  of  hay,  and  said  party 
expressed  surprise,  telling  how  hay  was  pro- 
cured, bought  by  them  from  another  party 
for  plaintiff,  and,  shoyired  a  familiarity  with 
the  transaction  from  which  jury  could  infer 
that  the  plaintiff  had  procured  the  right  par- 
ty and  the  one  he  had  asked  to  be  connected 
with  by  long-distance  phone,  the  defendant  in 
this  case,  and  the  admission  of  evidence  is 
not  shown  to  be  prejudicial  to  the  defendant. 

[2,  8]  Exceptions  2,  3,  and  4  are  practically 
the  same,  and  allege  error  on  the  part  of  the 
presiding  Judge  in  his  charge  to  the  Jury  as 
to  the  measure  of  damages.  While  it  is  true 
that  his  honor  was  in  error  in  charging  the 
Jury  that  "the  measure  of  damages  was  the 
difference  in  the  contract  price  and  the  high- 
est market  price  of  the  same  article  at  the 
time  the  suit  was  brought,"  as  the  law  is  that 
the  measure  of  damages  is  the  difference  be- 
tween the  contract  price  and  the  market  price 
at  the  time  of  the  breach  of  the  contract,  yet 
this  is  harmless,  in  view  of  the  fact  that  in 
other  portions  of  his  charge  he  told  them  that 
"the  measure  of  damages  would  be  the  differ- 
ence in  the  value  of  the  article  furnished  and 
the  article  purchased  at  the  time  and  the 
place  agreed  upon  for  the  delivery."  He  told 
them  this  more  than  once.  At  the  close  of  his 
charge  the  Judge  asked  if  there  was  anything 
further,  addressing  himself  to  both  counsel, 
and  defendant's  coutasel  asked  for  and  ob- 
tained from  the  court  a  further  instruction, 


but  overlooked  what  the  Judge  had  diarged  hi 
reference  to  damages. 

It  is  unfortunate  that  attorneys  engaged  in 
a  case  do  not  pay  particular  attention  to 
Judge's  charge,  so  as  to  aid  liim  when  he  calls 
upon  them  at  close  of  charge  for  further  sug- 
gestions, in  order  that  he  may  charge,  or  re- 
fuse, or  correct,  or  explain.  His  honor  was 
obliged  not  to  ask  for  an  expression,  but  in- 
asmuch as  he  did,  if  counsel  had  caught 
what  he  charged  in  reference  to  damages,  it 
would  have  been  their  duty  to  have  called  his 
attention  to  it  The  Jury  by  their  verdict 
show  that  they  were  not  misled  by  this  error, 
and  that  it  was  harmless,  as  they  did  not 
adopt  the  highest  price  as  a  measure  of  dam- 
ages. They  only  awarded  plaintiff  judgment 
for  $198.95,  whereas  he  had  sued  for  $310.95, 
and  if  they  had  fixed  the  highest  price  under 
his  honor's  charge  it  would  have  been  mudi 
more  than  amount  found. 

We  are  therefore  of  opinion  that  bis  hon- 
or's error  was  harmless,  and  not  prejudicial 
to  the  defendant,  and  all  exceptions  are  over- 
ruled, and  Judgment  affirmed. 

GARY,  a  J.,  and  HYDRIGK,  FBASSB, 
and  OAGB,  JJ.,  concur. 


(100  s.  a  n9) 

McCRAW  V.  KILLIAN.    (No.  904S.) 

(Supreme  Court  of  South  Carolina.    ICarcfa  81* 

1915.) 

L  Lanolobd  and  Tenant  ^=»2G5— DisnEas 
—Retaking. 

While  one  cannot  break  into  a  bouse  t» 
make  distress,  property  may  be  distrained  for 
rent  when  possession  can  be  peaceably  acQuiied, 
and,  when  bo  acquired,  the  tmant  should  not 
forceably  retake  the  property. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,   Cent.  Dig.  f§  1062>1074;    Dee.  Dig. 

2,  Replevin  ^s»88  — Actions  — Jubt  Quv- 

TION. 

In  a  suit  to  recover  goods  which  plaintiff 
asserted  he  was  entitled  to  by  virtue  of  a  dis- 
tress, the  question  whether  the  distress  warrant 
was  properly  served  held  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Replevia, 
Cent  Dig.  U  343-^8;   Dec  Dig.  <d=»8a] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County ;  S.  W.  G.  Shipp,  Judge. 

Action  by  T.  G.  McCraw  against  H.  A.  Kil- 
lian.  From  a  Judgment  of  nonsuit,  plaintiff 
appeals.    Reversed  and  remanded. 

Butler  &  Hall,  of  Gafbiey,  for  appellant. 
G.  W.  Speer,  of  Gaffney,  for  respondent. 

WATTS,  J.  This  was  an  action  for  claim 
and  delivery  by  plaintiff  against  the  def<md- 
ant  for  certain  shop  tools  of  the  alleged  val- 
ue of  $100.  Plaintiff  alleges  he  was  in  law- 
ful possession  of  the  same,  and  entitled  to 
possession  of  the  same,  by  reason  of  and  un- 
der a  distress  for  rent  levied  on  the  property 
for  arrears  of  rent  alleged  to  be  due  him  as 
landlord  by  H.  A.  Elillian  and  C.  E.  Edwards. 
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He  alleges  that  withont  his  knowledge  or 
consent  the  defendant  wrongfully,  unlaw- 
fully, and  willfully  broke  open  the  house  and 
shop  after  he  had  lived  on  the  property  for 
rent  and  was  in  possession  of  the  same  un- 
der lock,  and  unlawfully  carried  away  and 
detains  the  same.  Defendant  by  answer  puts 
in  a  general  denial,  and  alleges  he  was  in 
peaceful  possession  of  the  property  by  reason 
of  a  chattel  mortgage  executed  to  him  by  C. 
E.  Edwards,  and  that  Edwards  had  deliver- 
ed the  property  to  him  after  condition  broken 
to  sell  and  apply  proceeds  of  sale  to  extin- 
guishment of  this  mortgage,  and  plaintiff 
knew  of  these  facts,  and  property  was  ad- 
vertised for  sale,  but  that,  in  a  high^ianded 
way,  through  his  agent,  he  entered  the  prem- 
ises and  locked  up  the  house,  with  contents. 

The  case  came  on  f6r  trial  before  Judge 
Shipp  and  a  Jury,  and  at  the  close  of  all  the 
testimony  defendant  moved  for  a  nonsuit, 
and  plaintiff  moved  for  a  direction  of  ver- 
dict in  his  tayoT.  Judge  Shipp  refused  to 
direct  a  verdict  for  plaintiff,  but  granted  de- 
fendant's motion  for  a  nonsuit,'  on  the  ground 
that  there  had  been  no  legal  levy.  From  this 
plaintiff  appeals,  and  alleges  error  on  the 
part  of  his  honor  in  granting  a  nonsuit,  and 
in  not  directing  a  verdict  for  plaintiff  as 
moved  for.  The  defendant  also  served  no- 
tice that  he  would  ask  the  court  to  sustain 
the  order  of  nonsuit  on  the  additional 
grounds  relied  on  in  motion  made  in  the  cir- 
cuit court. 

[1,  2]  We  think  that  his  honor  was  in  er- 
ror in  granting  the  nonsuit,  as  there  was 
some  testimony  to  go  to  the  jury  as  to 
whether  or  not  the  distress  warrant  had  been 
levied,  and  whether  or  not  the  plaintiff  was 
In  peaceable  possession  of  the  property  taken 
by  the  defendant.  The  testimony  shows  the 
plaintiff  rented  to  Killian,  and  that  Killian 
re-rented  or  sublet  to  Edwards,  fi^dwards 
got  in  possession  of  tiie  house  or  shop  not  by 
any  contract  that  he  made  with  the  plaintiff, 
but  through  Killian,  who  had  rented  from 
McCraw.  There  was  some  rent  due,  and 
when  McOraw's  agent  went  to  distrain  he 
found  Edwards  in  constructive  possession, 
having  gotten  this  possession  through  some 
arrangement  he  had  made  with  Killian,  the 
tenant  of  McCraw,  and  not  with  McCraw, 
the  landlord.  It  was  not  a  dwelling  house, 
but  a  shop,  and  no  more  than  a  corncrlb, 
forage  house,  cotton  house,  or  seedhouse,  and 
he  gave  McCraw's  agent  a  list  of  the  con- 
tents of  the  house,  and  an  inventory  was 
made  of  the  same.  Thereupon  he  put  an- 
other lock  on  the  house.  If  he  had  levied  on 
the  contents  of  a  crib  or  forage  house,  he 
would  probably  have  done  the  same.  There 
Is  no  evidence  but  that  McCraw's  agent  was 
.peaceable,  courteous,  and  polite.  He  broke 
no  locks  to  get  in  the  house;  was  not  rude 
or  oppressive.  Edwards  testifies  that  Phil- 
lips (the  agent  of  McCraw)  told  him  that  he 


was  going  to  lock  the  shop,  and  got  a  list 
from  him  of  what  was  In  there,  and  wrote 
out  a  distress  warrant  and  served  it  He 
also  served  a  copy  of  the  distress  warrant 
on  Mrs.  EUlUan,  Killian  being  absent,  and 
while,  of  course,  it  is  the  law  that  posses- 
sion of  property  under  distress  must  be  ob- 
tained peaceably,  and  that  one  cannot  break 
into  a  house  to  make  distress,  yet  In  this 
case  It  is  a  question  for  the  Jury,  and  they 
should  have  been  allowed  to  determine 
whether  possession  of  this  property  was  ob- 
tained by  plaintiff's  agent  peaceably  or  not 
There  is  no  doubt  but  that  the  plaintiff  own- 
ed the  lot  and  house.  There  was  evidence 
that  the  man  he  rented  to  no  longer  occupied 
the  premises.  There  was  some  evidence  by 
which  the  Jury  might  infer  that  both  Killian 
and  Edwards  had  ceased  to  occupy  it  Mrs. 
Killian  had  the  key,  the  inventory  was  ob- 
tained from  Edwards,  Killian's  tenant,  and 
Killian  was  McCraw's  tenant,  and  had  sub- 
let to  Edwards.  It  was  for  the  Jury  to  say, 
under  all  the  facts  and  circumstances}  wheth- 
er the  seizure  was  complete,  peaceable,  and 
effective,  or  whether  It  was  unlawful  and 
wrongful.  If  it  was  effective,  then  the  de- 
fendant, Killian,  was  wrong  in  repossessing 
himself  of  the  goods  without  doing  it  in  a 
lawful  manner  by  suit  For  this  reason  we 
think  the  order  of  nonsuit  should  be  set 
aside,  as  .there  was  sufficient  evidence  for  a 
Jury  to  determine  whether  a  legal  distress 
warrant  was  shown,  and  we  see  no  error  In 
his  holding  that  there  was  evidence  of  ten- 
ancy and  arrears  of  rent  sufficient  to  go  to 
the  Jury,  and  in  refusing  to  direct  a  verdict 
in  favor  of  plaintiff. 
Judgment  reversed. 

GARY.   C.  J.,  and  HYDRICK,   ERASER, 
and  GAGE,  JJ.,  concur. 


aOO  S.  C.  308) 

WALKER  V.  SPARTANBURG  REALTY  CO. 

(No.  90i2.) 

(Supreme  Court  of  South. Carolina.    March  29, 

1915.) 

Landlobd  and  Tenant  ^=»20&— Rent— Sub- 
stitution OF  Tenant. 

A  tenant  who  rented  rooms  under  a  verbal 
agreement  which  had  been  in  force  for  several 
months,  and  under  which  rent  was  payable 
monthly  in  advance,  and  who  at  the  Ist  of  a 
month  agreed  to  keep  the  premises  for  that 
month  with  the-  privilege  of  surrendering  them 
on  securing  another  tenant,  is  liable  for  the  rent 
for  the  entire  month,  where  the  substituted  ten- 
ant was  objected  to  by  the  landlord,  and  where 
the  original  tenant  tendered  the  rent  only  for 
the  portion  of  the  month  preceding  the  substitu- 
tion, and  the  substituted  tenant  made  no  tender 
of  the  rent  for  the  balance  of  the  month. 

[Ed.  Note. — For  other  cases,  see  landlord  and 
Tenant,  Cent  Dig.  ff  737,  821-831;  Dec.  Dig. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Thos.  8.  Sense, 
Judge. 
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Action  tjy  L.  P.  W,alker  against  the  Spar- 
tanburg Realty  Company.  From  a  judgment 
of  the  circuit  court  on  appeal  from  the  magis- 
trate's court  In  favor  of  the  plaintiff  for  only 
the  amount  tendered  by  defendant,  the  plain- 
tiff appeals.    Reversed. 

Johnson  &  Nash  and  Lyles  &  Daniel,  all 
of  Spartanburg,  for  appellant.  Bomar  &  0»- 
bome,  of  Spartanburg,  for  respondent 

FRASER,  J.  This  case  was  commenced  in 
the  magistrate's  court  This  appeal  Involves, 
to  some  extent,  questions  of  fact,  which  can- 
not be  considered  by  this  court 

There  are  six  exceptions,  but  It  does  not 
present  so  many  questions.  In  order  to  de- 
cide this  case,  this  court  must  take  the  un- 
disputed facts,  and  also  the  statement  of  dis- 
puted facts,  most  strongly  against  the  appel- 
lant 

It  therefore  appears  that  the  respondent 
lented  rooms  from  the  appellant  under  a 
verbal  contract  that  had  been  In  force  for 
some  months,  the  rent  payable  monthly  In 
advance.  On  February  1,  1913,  the  respond- 
ent agreed  to  keep  the  premises  for  the  m^nth 
of  February,  but  should  be  allowed  to  sur- 
render the  premises  at  any  time  during  the 
month  that  it  saw  fit  to  do  so,  on  condition, 
however,  that  it  secured  another  tenant  to 
take  its  place.  On  the  17th  day  of  February 
the  respondent  vacated  the  premises,  and  no- 
tified the  appellant  that  it  had  secured  an- 
other tenant  to  take  its  place.  The  appellant 
(the  landlord)  objected  to  the  substituted  ten- 
ants on  the  ground  that  they  were  undesira- 
ble. Why  the  substituted  tenants  were  un- 
desirable does  not  appear.  When  the  re-- 
spondent  entered  upon  the  month  of  Febru- 
ary it  became  liable  for  the  entire  month  of 
February  especially  as  the  rent  was  payable 
in  advance. 

The  only  question  in  the  case  that  this 
court  can  consider  is:  Did  the  respondent 
relieve  Itself  from  this  liability  by  offering  a 
substitute  on  the  17th  of  February?  It  is 
very  manifest  that  it  did  not  The  rent  was 
payable  in  advance  (undisputed).  It  is  un- 
disputed that  the  rent  was  not  paid  on  the 
Ist  of  February.  There  was  no  tender  or 
even  an  offer  to  pay  the  rent  from  the  17th 
of  February  to  the  1st  of  March,  either  by 
the  respondent  or  the  substitute  tenant  The 
respondent  tendered  only  the  rent  to  the  17th 
of  February.  This  tender  did  not  discharge 
the  obligation,  and  the  respondent  is  liable 
for  the  full  month's  rent.  Besides,  the  key  to 
the  rooms,  that  was  the  token  of  possession, 
was  not  surrendered. 

The  Judgment  of  the  circuit  court  that  al- 
lowed rent  only  for  the  time  of  actual  oc- 
cupancy is  reversed. 

GARY.  C.  J.,  and  HYDRICK,  WATTS,  and 
GAGE,  J.T.,  concur. 


(100  S.  C.  98) 

DAGNAIX  ▼.  DAGNALL.    (No.  9039.) 

(Supreme  Court  of  South  Carolina.    Mardi  29, 

1915.) 

1.  Husband  and  Wife  ^=»297— Action  foi 
Alimony— Burden  op  Proof— Excuse  foi 
Desertion. 

Where,  in  a  wife's  action  for  alimony,  it 
appears  that  she  voluntarily  left  her  husband's 
home,  the  hurden  is  on  her  to  show  that  ber 
husband  inflicted  on  her  such  physical  Tiolence 
or  personal  indignity  as  rendered  it  intolerable 
to  live  with  him  as  wife. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §  1090;    Dec.  Dig.  «3=>297.1 

2.  Husband  and  Wife  ^=>297— Action  fob 
Alimony— Desertion— SuFFiciBNCT  of  Evi- 

DBNOlfe. 

Evidence,  in  a  wife's  action  for  alimoziy, 
held  insufficient  to  sustain  her  contention  that 
defendant  either  drove  her  away  from  home  or 

grevented  her  from  returning  to  him  after  she 
ad  gone  to  visit  her  sick  grandchild,  and  was 
thereby  guilty  of  desertion,  though  it  showed 
that  he  had  objected  to  her  going  to  see  the 
child. 

» 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  S  1090;   Dec  Dig.  «=:»297.] 

3.  Husband  and  Wife  ^=:>297'— Action  fob 
Alimony— SuFFiciBNCT  of  Eyidkncb. 

Evidence,  in  a  wife's  action  for  alimony, 
held  insufficient  to  sustain  plaintiffs  conten- 
tion that  defendant  required  of  her  such  servi- 
tude as  tended  to  destroy  her  life  or  h^th. 

[Ed.  Note. — For  other  cases*  see  Husband  and 
Wife,  Cent  Dig.  §  1090;  Dec  Dig.  <8=»297.] 

4.  Husband  and  Wife  ^=5>297— Action  for 
Alimony— Grounds— Misconduct  of  Hus- 
B  a  N  d— Evidence. 

Evidence  that  defendant  came  home  under 
the  influence  of  whisky  and  broke  up  some  fur- 
niture and  cursed  did  not  authorize  a  judgment 
for  his  wife  for  alimony,  where  it  failed  to 
show  that  he  offered  her  any  personal  violoiee 
or  abused  or  cursed  her. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  1090;    Dec  Dig.  «=»297.J 

Appeal  from  Common  Pleas  Circalt  Court 
of  Laurens  County;   Frank  B.  Gary,  Jadgc 

Action  by  Elizabeth  Dagnall  against  John 
T.  Dagnall.  From  judgment  for  defiendant 
plaintiff  appeals.    Afllrmed. 

F.  P.  McOowan,  of  Laurens,  for  appellant 
Simpson,  Cooper  &  Babb,  of  Laurens,  for  re- 
spondent. 

ERASER,  J.  This  is  an  action  for  ali- 
mony. The  issues  of  law  and  fact  were  re- 
ferred to  a  referee  who  found  against  tiie 
plaintiff.  The  plaintiff  appealed  to  the  court 
of  common  pleas.  In  that  court  the  report 
was  afllrmed,  and  from  that  judgment  this 
appeal  is  taken.  There  are  21  exceptions. 
The  appellant  discusses  in  argument  four 
questions,  one  of  law  and  three  questimis  of 
fact,  as  follows: 

"It  is  respectfully  submitted  his  honor  the 
circuit  judge  rested  his  view  of  the  law  upcai 
the  case  of  Hair  v.  Hair,  10  Ridi.  Eq.  1^,  sup- 
ra, overlooking  the  modification  as  contaioed 
in  Levin  v.  Levin,  68  S.  C.  123,  46  S.  B,  945. 
The  preponderance  of  the  testimony  shows: 

**(!)  That  either  the  wife  was  driven  away 
by  the  defendant  in  September,  1913,  or,  leaving 
to  visit  a  sick  child,  the  defendant  was  gniltT* 


^=:>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DlgeaU  and  Indeses 
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of  cocduct  unbecoming  a  husband  that  has 
prevented  her  return  to  him,  and  not  provided 
a  way  for  her  return.  He  is  guilty  of  deser- 
tion. 

"(2)  He  is  guilty  of  sevitia  by  requiring  of 
her  such  servitude  that  it  tends  to  destroy  her 
life  or  health;  he  does  not  furnish  her  with 
suitable  food  x>r  sufficient  clothing;  he  heaps 
upon  her  repeatedly  cursing  and  abusive  lan- 
guage which  she  cannot  endure,  and  charge  of 
spoliation  of  his  papers. 

''(3)  He  has  been  guilty  of  indecencies  in 
the  family  circle,  such  as  drunken  sprees,  mad 
fits,  as  breaking  up  the  furniture  and  throwing 
the  dishes  out  of  the  kitchen  window." 

[1]  I.  It  is  not  necessary  to  discuss  in  this 
case  the  mqdification  of  the  rule  laid  down  In 
Hair  V.  Hair.  The  case  of  Gordon  v.  Gor- 
don, 91  S.  O.  245,  74  S.  E.  360,  states  the  rule 
by  which  this  case  can  be  determined  as  fol- 
lows: 

"If  the  wife  voluntarily  leaves  her  husband's 
home,  as  a  condition  oi  obtaining  even  tem- 
porary alimony  and  suit  money,  she  must  as- 
sume the  burden  of  showing  prima  fade  that 
her  husband  has  inflicted  on  her  such  physi- 
cal violence  or  personal  indignity  as  would  make 
her  living  with  him  as  a  wife  intolerable." 

It  is  undisputed  that  Mrs.  Dagnall  left  her 
husband's  home  contrary  to  his  wishes  and 
in  spite  of  his  protest.  The  appellant's  in- 
superable difficulty  is  found  in  the  facts  of 
the  case. 

[2]  II.  The  first  complaint  of  the  husband's 
conduct,  as  set  forth  above,  is  that  he  treated 
her  cruelly  tn  refusing  to  take  her  to  the 
railway  station,  or  to  furnish  her  the  mon- 
ey to  enable  her  to  go  to  see  her  sick  or  dy- 
ing grandchild.  That  the  husband  objected 
to  her  going  is  clear.  The  unreasonableness 
of  his  objection  is  not  apparent  Both  hus- 
band and  wife  had  been  married  before^  and 
both  had  children  by  former  marriages.  Mr. 
and  Mrs.  Dagnall  were  well  advanced  in  life 
when  they  married  each  other.  They  lived  in 
comparative  peace  until  a  daughter  of  the 
plaintiff,  Mrs.  Agnes  Bamett,  came  to  visit 
them,  and  her  husband,  Dan  Bamett,  follow- 
ed her.  While  Mr.  and  .Mrs.  Bamett  were 
staying  at  the  defendant's  home,  the  first 
open  breach  came,  and  Mrs.  Dagnall  left  her 
husband's  home.  Mr.  Dagnall  went  to  Or- 
angeburg and  Georgetown  to  look  for  his 
wife.  Mrs.  Dagnall  wrote  to  her  husband 
from  Georgia,  and  said  that  his  home  was  a 
good  one,  and  that  the  trouble  had  been  caus- 
ed by  her  son-in-law,  Mr.  Bamett,  and  that 
Mr.  Bamett  should  never  enter  her  house 
again.  Mr.  Dagnall  then  went  to  Georgia  for 
Mrs.  Dagnall  and  brought  her  home.  The 
telegram  announcing  the  Illness  of  her  grand- 
child called  her  to  Mr.  Bamett's  home.  Mr. 
Dagnall  knew  that  his  wife  in  the  Barnett 
home  would  be  subject  ito  the  same  disturbing 
influence  that  had  once  before  broken  up  his 
home.  It  was  not  unreasonable,  therefore, 
tliat  he  should  have  objected  to  the  visit. 
HLs  objection  was  neither  physical  violence 
nor  personal  indignity.  Besides  this,  Mr. 
Dagnall  testified  that  while  he  objected  to  the 


visit,  he  did  make  arrangements  to  take  hip 
wife  to  the  station,  and  would  have  paid  her 
fare;  that  his  horse  had  run  away,  and  he 
was  afraid  to  drive  it  and  went  over  to  the" 
house  of  his  son-in-law  and  borrowed  his 
horse,  but  when  he  returned  his  wife  had 
left  his  home;  that  he  followed  her  to  a 
neighbor's  house  and  told  her  he  had  borrow- 
ed a  horse  to  take  her  to  the  station,  and  she 
replied  that  she  had  made  her  own  arrange* 
ments  and  wanted  no  help  from  him  or  his 
son-in-law.  The  preponderance  of  the  evi- 
dence is  not  in  favor  of  the  appellant  on  the 
first  question  of  fact. 

[3]  III.  The  appellant  complains  that  while 
she  had  a  goiter  and  was  sick  and  nervous 
from  It,  her  husband  required  her  to  milk  the 
cows,  wash  the  clothes,  and  scrub  the  floors, 
did  not  furnish  her  with  suitable  food  or 
clothing,  and  cursed  and  abused  her,  and 
charged  her  with  spoliation  of  his  papers. 
The  record  shows  that  the  defendant  is  a 
man  of  very  moderate  means,  but  notwith- 
standing that,  he  did  hire  some  one  to  milk  a 
part  of  the  time,  and  the  milker  did  not  come 
in  bad  weather.  The  failure  of  a  servant  to 
appear  in  bad  weather  does  not  appear  to 
have  been  Mr.  Dagnall's  fault.  It  does  not 
appear  that  he  could  have  secured  more  effi- 
cient help.  It  does  appear  that  he  did  not 
know  how  to  milk  a  cow.  It  does  appear  by 
the  plaintiff's  testimony  that  Mr.  Dagnall 
sometimes  did  the  family  washing  with  his 
own  hands. 

The  plaintiff  testified  that  once  she  applied 

to  him  for  some  money  and  he  replied — 

"I  caused  him  to  spend  all  his  money  on  me, 
and  he  had  to  go  back  without  shoes,  and  I 
felt  mighty  bad  about  it  and  told  him  I  would 
do  without  'postum'  until  he  could  buy  him 
some  shoes." 

The  evidence  of  the  truth  of  his  statement 
must  have  been  easily  accessible  and,  if  un- 
true, her  remorse  was  unnecessary. 

[4]  Some  of  this  record  (typewritten)  Is  al- 
most unreadable,  but  as  best  we  can  make 
it  out,  the  record  only  tends  to  show  that  on 
one  occasion  Mr.  Dagnall  came  home  under 
the  influence  of  whisky,  and  on  that  occa- 
sion he  broke  up  some  furniture  and  cursed, 
but  does  not  show  that  he,  even  then,  offer- 
ed his  wife  any  personal  violence,  or  cursed 
and  abused  her. 

This  disposes  of  the  third  specification,  and 
the  judgment  appealed  from  is  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS, 
and  GAGE,  JJ.,  concur. 


aOO  S.  C.  284) 

JORDAN  V.  SOUTHERN  RY.  CO.    (No.  9037.) 

(Supreme  Gourt  of  South  Carolina.    March  27, 

1015.) 

1.  Carriers   ^=>254— Carbiaob    or    Passen- 
gers—Ticket. 

Where  a  carrier  had  three  routes  between 
two  points  in  different  states,  and  the  fare,  as 
filed  with  the  Interstate  Commerce  Commission, 
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over  the  longer  route  waa  more  than  that  over 
the  other  two,  a  passenger  who  paid  the  fare  for 
the  longer  route  is  not  bound  by  his  signing  of  a 
•ticket  calling  for  the  transportation  over  a  short- 
er route,  since  that  contract  would  be  illegaL 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1020-1026;    Dec.  Dig.  <S=s>254.1 

2.  Carriers  ^=>382— Ejection  of  Pabsengkb 
—Punitive  Damages— Law  Govebnino. 

Iq  a  suit  for  punitive  damages  for  willful 
ejection  of  a  passenger,  where  the  amended 
complaint  alleged  that  the  carrier's  agent  within 
the  state  fraudulently  Issued  to  plaintiff  a,  wrong 
ticket,  and  there  was  evidence  to  support  that 
allegation,  the  court  could  not  direct  a  verdict 
for  defendant  on  the  ground  that,  under  the  law 
of  the  state  where  the  ejection  occurred,  puni- 
tive damages  could  not  be  recovered  under  the 
facts. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ff  1478,  1483-1491 ;  Dea  Dig.  «=> 
382.] 

3.  Carriers  €=>384— Ejection  of  Passenger 
—Requested  Instructions— Modification. 

Where  a  passenger  paid  for  an  interstate 
ticket  over  a  longer  route,  bat  the  agent  gave 
him  one  over  a  shorter  route,  which  he  took  and 
signed,  though  the  fare  over  that  route  was  less 
than  that  over  the  other,  it  was  proper  for  the 
court,  in  an  action  b^  the  passenger  for  his 
ejection,  to  modify  an  instruction,  requested  by 
carrier,  that  the  passenger  was  bound  by  the 
contract  that  he  signed  by  adding  "if  he  got  the 
contract  called  for  and  paid  for,"  since  he  could 
not  make  a  legal  contract  for  transportation 
over  the  shorter  route  at  the  fare  charged  over 
the  longer  route. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  §f  1497-1500;    Dec.  Dig.  <ds>384.j 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County ;  J.  W.  De  Vose,  Judge. 

Action  by  W.  Glover  Jordan  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

B.  Li.  Abney,  of  Columbia,  and  McDonald 
&  McDonald,  of  Winnsboro,  for  appellant  Q. 
W.  Ragsdale^  of  Winnsboro,  for  respondent 

ERASER,  J.  The  respondent  lives  In 
Winnsboro,  S.  C,  and  desired  to  go  to  Black 
Mountain,  N.  C,  for  a  vacation.  The  appel- 
lant railroad  company  has  three  routes  be- 
tween Winnsboro  and  Black  Mountain.  For 
the  purpose  of  convenience,  we  will  call  them 
the  Salisbury  route,  the  Statesville  route,  and 
the  Marion  route.  The  Salisbury  route  was 
the  longest  and  the  Marlon  route  the  short- 
est fn  miles.  The  fare  (round  trip)  by  the 
Salisbury  route  was  $7.75.  Although  there 
was  considerable  difference  In  the  distances 
by  the  Statesville  and  Marion  routes,  the  ftire 
was  the  same,  to  wit,  $6.75;  while  the  fare 
was  $1  more  by  the  Salisbury  route,  the  con- 
nection was  better,  and  it  was  cheaper  and 
quicker  to  the  passenger  In  the  long  run. 
The  respondent  claims  that  he  went  to  the 
agent  of  the  appellant  at  Winnsboro  and 
asked  for  a  ticket  to  Black  Mountain  by  the 
Salisbury  route  and  paid  him  the  $7.75  re- 
quired. The  respondent  was  given  a  sum- 
mer excursion  round-trip  ticket,  upon  which 
was  marked  '^ia  short  line  only."  This  tick- 
et the  respondent  signed.    Respondent's  bag- 


gage was  checked  via  Salisbury.  On  the  way 
to  Black  Mountain,  the  respondent  went  by 
Salisbury,  and  his  ticket  was  accepted  with- 
out question.  On  the  return  trip,  the  plain- 
tiff was  directed  by  the  conductor  to  get  off 
at  Marion,  before  he  had  reached  States- 
ville even,  and  take  the  short  trip,  or  to 
pay  $1.30  additional  fare.  This  the  respond- 
ent refused  to  do,  stating  that  he  had  paid 
for  transportation  by  the  Salisbury  route; 
that  he  had  come  that  way  and  would  return 
that  way.  The  conductor  refused  to  honor 
the  ticket  by  that  route  and  ejected  him. 
The  respondent  then  brought  suit  for  puni- 
tive damages  for  the  willful  and  malicious 
conduct  of  the  app^ellant  in  ejecting  him. 
The  respondent  amended  his  complaint  to  al- 
lege that  the  agent  of  the  defendant  wlllfol- 
ly,  fraudulently,  and  knowingly  delivered  to 
the  plaintiff  the  wrong  ticket  Upon  the  trial 
of  the  cause  the  jury  found  a  verdict  for  the 
plaintiff,  and  from  the  judgment  entered 
thereon  the  defendant  appealed.  The  defend- 
ant moved  for  a  nonsuit  and  for  a  direction 
of  verdict  upon  the  whole  case;  both  mo- 
tions were  overruled. 

There  are  several  exceptions,  but  the  appel- 
lant makes  an  independent  statement  of  the 
questions.  This  practice  the  court  comm^ida. 
It  is  by  far  the  most  satisfactory  way. 

[1]  1.  "There  was  error  in  not  directing  a 
verdict  generally  for  the  defendant,  upon  the 
ground  that,  under  the  Interstate  Commerce 
Act,  the  ticket  was  the  exclusive  contract 
between  the  plaintiff  and  the  defendant,  and 
the  plaintiff  was  legally  and  properly  ^cct- 
ed  from  the  train  for  failure  to  conform  and 
comply  with  the ,  conditions  and  limitatioDa 
of  sudi  contract  of  carriage,"  i.  e.,  the  pay- 
ment of  the  extra  fare. 

The  ejectment  occurred  in  North  Carolina 
and  the  statutes  of  that  state  allowed  the 
ejectment  of  a  passenger  for  nonpayment  of 
fare.  The  rate  in  this  case  was  fixed  by  the 
Interstate  Commerce  Commission  and  fixed 
for  the  Salisbury  route  at  $7.75.  There  was 
testimony,  and  it  was  uncontradicted,  that 
the  passenger  had  paid  $7.75.  He  paid  every 
cent  that  the  law  required.  To  grant  this 
motion,  his  honor  would  have  had  to  find, 
in  the  face  of  the  uncontradicted  testimony, 
that  the  plaintiff  had  not  paid  the  full  fare. 
It  Is  said,  however,  that  the  plaintlif  had 
signed  a  contract  that  required  him  to  go  by 
the  Marion  route.  The  plaintiff  is  bound  by 
any  lawful  contract  he  may  maka  The 
parties  could  not  make  a  contract  that  was  in 
violation  of  the  rates  fixed  by  the  Interstate 
Commerce  Commission  that  would  bind  either 
party.  It  is  just  as  unlawful  to  chai^  too 
little  as  to  charge  too  much.  The  railroad 
company  could  no  more  have  made  a  con- 
tract by  the  short  route  at  $7.75,  than  it 
could  have  made  a  contract  by  long  route  at 
$6.75.    Good  rules  work  both  ways. 

The  principle  ui>on  which  appellant's  agnits 
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acted,  to  wit,  when  in  doubt  charge  the  higher 
rate,  is  not  sound.  It  the  plaintiff  had  paid 
^.75  and  had  gone  by  Salisbury,  in  spite  of 
any  contract  it  may  have  signed,  It  not  only 
liad  the  right,  but  it  was  its  duty,  under  heavy 
penalties,  to  collect  the  excess  as,  if  it  did 
not  discover  the  mistdke  until  after  the 
transportation  had  ended,  it  had  then  the 
right  to  demand  and  bring  suit,  if  necessary, 
to  collect  the  deficit  If  the  plaintiff  had 
paid  $6.75,  then  he  had  the  choice  of  two 
routes,  to  wit,  Statesville  or  Marion,  and  he 
could  bind  himself  to  go  by  Statesville  or 
by  Marion,  and  when  he  signed  the  con- 
tract to  take  the  short  route,  he  bound  him- 
self to  take  the  Marlon  route.  It  however, 
lie  paid  the  $7.75,  there  was  only  one  route 
for  that  fare,  and  it  was  unlawful,  under  that 
:fare,  to  take  any  other.  No  other  contract 
'would  have  been  allowed  by  law,  and  an  un- 
lawful contract  binds  no  one.  This  position 
cannot  be  sustained. 

[2]  Z,  "There  was  error  in  not  directing  a 
verdict  In  favor  of  the  defendant,  upon  the 
grround  that,  under  the  law  of  the  state  of 
Korth  Carolina,  and  the  undisputed  facts  of 
the  case,  the  plaintiff  could  not  recover  puni- 
tive damages." 

This  was  a  motion  to  direct  a  verdict  on 
the  whole  case.  Two  acts  were  complained 
of,  to  wit,  a  willful  and  fraudulent  sale  of 
tbe  ticket  as  well  as  the.  willful- ejection. 
The  direction  of  a  verdict  would  have  includ- 
ed both.  The  amendment  to  the  complaint 
pat  the  blame  on  the  ticket  agent 

There  is  testimony  to  show  that  the  plain- 
tiff called  for  a  ticket  by  Salisbury  and 
paid  for  it  There  is  also  testimony  that 
plaintiff's  baggage  was  checked  that  way. 
The  jury  might  have  inferred  from  that  that 
the  agent  thoroughly  understood  the  route 
and  yet  gave  him  the  wrong  ticket  Was  that 
negligence*  or  willfulness?  Fraud  was  charg- 
ed. The  only  one  who  could  have  explained 
the  improper  ticket,  to  wit,  the  ticket  agent, 
was  not  put  on  the  stand,  and  no  explana- 
tion was  given.  On  the  contrary,  the  regular 
ticket  agent  (for  he  who  sold  the  ticket  was 
a  substitute),  testified  that  the  cash  ex\try 
made  by  the  substitute  was  only  $6.75.  If 
the  substitute  received  $7.75,  and  only  ac- 
counted to  the  railroad  company  for  $6.75, 
then  fraudulent  conduct  might  have  been  in- 
ferred. The.defend^t  was  not  required  to 
put  him  up,  but  when  it  did  not,  it  cannot 
complain  if  the  Jury  took  the  view  that 
he  could  not  deny  the  charge.  This  is  not  a 
criminal  proceeding,  where  the  defendant  is 
shielded.  This  proposition  cannot  be  sus- 
tained. 

3.  "His  honor  should  have  directed  a  ver- 
diet  upon  the  ground  that  under  the  terms 
and  conditions  of  his  ticket,  which  was  the 
contract  between  him  and  the  carrier,  he  had 
no  right  to  be  carried  by  the  longer  route 
without  payment  of  extra  fare,  and  the  de- 
fendant's agents,   therefore,  had  the  right,  1 


under  the  law  of  the  state  of  North  Carolina, 
to  eject  him." 

The  uncontradicted  testimony  is  that  the 
plaintiff  had  already  paid  his  fare.  This  po- 
sition cannot  be  sustained. 

[3]  4.  ''His  honor  erred  in  modifying  the 
defendant's  third,  fourth,  and  fourteenth  re- 
quests to  charge." 

The  defendant  asked  his  honor  to  charge 
that  the  plaintiff  is  bound  by  the  contract 
that  he  signed,  and  his  honor  added,  "if  he 
got  the  contract  he  called  for  and  paid  for.*' 
The  route  was  in  question.  We  have  seen 
that  there  was  but  one  route  for  $7.75.  There 
was  but  one  route  possible  for  that  tare.  His 
honor  had  no  right  to  tell  the  Jury  that  when 
the- Interstate  Commerce  Commission  had  fix- 
ed 'the  fare  on  the  short  route  at  $6.75,  the 
parties  could  make  a  binding  contract  for 
that  route  at  $7.75.  This  proposition  can- 
not be  sustained. 

The  Judgment  is  affirmed. 

GABY,  C.  Jn  and  HYDRICK,  WATTS,  and 
GAGE,  JJ.9  concur. 


(100  S.  C.  804) 

SPBIGHTS    V.    COLLETON    COUNTY. 

(No.   9041.) 

(Supreme  Court  of  South  Carolina.    March  29, 

1916.) 

Navioablb     Waters    €=3  26  ^  Stream    as 
**Hiqhway"'-Statutobt  Provisions. 
A  navigable  stream,  within  Civ.  Code  1912. 

L21S2,  providing  that  navigable  streamB  shall 
deem^  highways*  and  the  county  board  of 
road  commissioners  shall  keep  the  same  in  re- 
pair at  all  times.  Is  not  a  highway,  within  sec- 
tion 1972,  authorizing  an  action  for  injury 
through  a  defect  in  a  highway,  'and  a  county 
operating  a  ferry  by  means  of  a  cable  stretched 
.across  a  river  is  not  liable  for  damages  caused 
by  a  raft  striking  the  cable. 

__rE3d.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  f |  133-166  {  Dec.  Dig.  e=s> 
26. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Highway.] 

Fraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  CUounty;  R.  W.  Memmlnger, 
Judge. 

'  Action  by  I.  A.  Speights  against  Colleton 
County.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Howell  &  Gruber,  of  Walterboro,  for  appel- 
lant. Padgett  &  Moorer,  of  Walterboro,  for 
respondent* 

FRASER,  J.  This  is  an  action  against 
Colleton  covnty  for  an  injury  to  the  respond- 
ent, caused  by  an  obstruction  in  Ashepoo 
river.  There  is  an  agreed  statement  of  facts, 
but  the  facts  may  be  stated,  in  brief,  as  fol- 
lows:' Ashepoo  river  is  a  navigable  stream, 
and  at  the  place  of  the  accident  is  wholly  in 
Colleton  county.  One  of  the  county  public 
roads  crosses  this  river,  and  the  county 
operates  a  ferry  to  enable  travelers  to  cross 
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the  river.  The  county  owns  and  operates  tbe 
ferry.  In  the  daytime  the  ferry  is  free,  but 
a  smi^U  charge  is  made  at  night  The  fee 
paid  at  night  goes  to  the  employ^  of  the 
ferryman  and  not  to  the  county.  The  ferry 
is  operated  by  a  cable  stretched  across  the 
river.  When  the  cable  is  not  in  use,  it 
should  be  lowered  to  the  bottom  of  the  river 
so  as  to  allow  the  unimpeded  use  of  the  river 
for  navigation.  On  the  night  of  December  7, 
1913,  the  cable  was  stretched  across  the 
river,  but  just  under  the  surface  of  the  river. 
The  plaintiff  was  carrying  a  raft  of  lumber 
down  the  river.  When  he  came  to  the  ferry 
he  could  not  see  any  obstruction,  as  the 
cable  was  out  of  sight  The  raft  struck 
the  cable  and  was  broken  up.  The  lumber 
was  damaged,  and  the  plaintiff  thrown  into 
the  water  and  made  sick.  For  his  injury  he 
brought  suit  against  the  county,  in  the  mag- 
istrate's' court  The  magistrate  gave  Judg- 
ment for  the  plaintiff.  The  defendant  ap- 
pealed to  the  court  of  common  pleas.  This 
appeal  was  heard  by  Judge  Memminger,  who 
sustained  the  magistrate,  and  the  defendant 
appealed  to  this  court.  The  appellant  states 
that  there  is  but  one  question,  and  that  is: 
Is  the  county  liable? 

It  is  conceded  that  if  a  navigable  stream 
is  a  highway,  within  the  meaning  of  the  stat- 
ute, then  the  county  is  liable  under  section 
1972,  Code  of  Laws  of  South  Carolina  1912, 
vol.  1.    Section  2192  reads  as  follows: 

"The  said  navigable  streams,  water  courses 
and  cuts  shall  be  taken  and  deemed  as  high- 
ways, and  the  county  board  of  road  commisBlon* 
era  snail  take  charge  of  and  keep  the  same  in 
repair  at  all  times.** 

It  seems  to  me  that  the  county  is  liable, 
and  the  Judgment  should  be  affirmed. 

The  majority  of  the  court  differ  with  me, 
and  the  following  is  the  opinion  of  the 
majority  of  this  court: 

We  shall  refer  to  land  roads  as  dirt  high- 
ways and  to  navigable  rivers  as  water  high- 
ways. 

It  is  only  a  casualty  that  the  raft  was 
overturned  at  a  point  in  the  water  highway 
where  the  stream  is  crossed  by  a  dirt  high- 
way. The  issue  here  made  would  be  the 
same  had  the  accident  occurred  a  mile  below 
the  crossing  of  the  two  ways,  and  had  the 
obstructing  agency  been  the  protruding 
stomp  of  a  fallen  tree  out  of  the  water  high- 
way, instead  of  a  cable  in  the  water. 

The  dirt  highway  and  the  cable  there,  as 
part  of  that  highway  and  an  agency  of  the 
county,  have  no  relevancy  as  such  to  the 
offense  charged,  to  v^it,  an  obstruction  in 
Ashepoo  river.  The  bald  issue,  therefore,  Is 
this:  Is  a  county  liable  to  be  sued  In  dam- 
ages by  a  person  who  may  be  hurt  by  ob- 


structions while  he  is  going  up  and  down  the 
water  highways  of  the  state? 

The  sole  contention  of  the  plaintiff  is:  (1) 
That  section  2132,  Code  of  Laws,  constitute 
Ashepoo  river  a  highway;  and  (2)  the  same 
section  charged  the  county  to  "keep  the  same 
In  repair."  That  is  true;  but,  for  such  fail- 
ure to  keep  in  repair,  the  statute  gives  no 
right  of  action.  The  plaintiff  could  not 
maintain  this  action  under  section  2132, 
standing  by  itself,  nor  by  any  otber  provision 
in  chapter  29.  The  plaintiff  therefore  points 
to  section  1972  for  his  warrant  to  sue.  But 
that  section  is  part  of  another  chapter  of 
the  statutes,  every  section  of  which,  except 
the  first,  has  express  or  implied  reference  to 
dirt  highways.  Section  1972  is  part  of  a 
statute  enacted  in  1871  "for  the  construction 
and  repair  of  public  highways."  The  high- 
ways must  first  have  been  constructed,  and 
then  repaired. 

Section  1928  was  no^  then  a  part  of  the 
chapter.  It  was  enacted  in  1850,  and  its 
object  was  plainly  to  make  navigable  stream 
ways,  open  to  public  use,  with  no  snggestiim 
of  their  repair.  The  section  was  not  in- 
corporated in  the  codification  of  1868  or  188L 
The  last  three  lines  of  section  1928  plainly 
prescribe  a  remedy  for  the  obstmction  of 
water  highways,  and  it  is  other  than  the  rem- 
edy provided  for  defects  in  the  repair  of  dirt 
highways.    The  language  of  the  statate  is: 

"And  if  any  person  shall  obstruct  the  same, 
otherwise  than  as  hereinafter  provided,  such 
person  shall  be  deemed  guilty  of  a  nuisance, 
and  such  obstruction  may  be  abated  as  other 
public  nuisances  are  by  the  laws  of  this  state." 

When  all  the  words  of  section  1972  are 
considered,  the  Inference  to  be  had  is  that 
they  refer  to  dirt  highways.  The  three  pro- 
visos were  not  in  the  act  at  its  passage  in 
1871.  In  the  first  proviso  the  words  are 
road,  causeway,  or  bridge,  all  parts  of  a  diit 
highway;  and  thereby  a  recovery  is  denied 
if  the  plaintifTs  load  exceeded  the  ordering 
weight  An  overloaded  wagon  might  crush 
a  bridge  or  culvert;  an  OTerloaded  boat 
might  sink ;  but  it  would  hardly  be  affected 
by  obstructions  in  a  water  highway. 

The  construction  of  the  statute  contended 
for  by  the  plaintiff  would  have  a  county  lia- 
ble in  damages  resulting  from  defect  in  hun- 
dreds of  miles  of  navigable  streams*  nevtf 
seen  by  county  oflicials,  and  rarely  or  never 
traveled,  except  by  a  few  persona  We  would 
not  reach  such  a  condnsion,  nnless  shut  up 
to  it  by  the  plain  mandates  of  the  General 
Assembly. 

The  Judgment  appealed  from  is  reversed. 

GARY,  0.  J.,  and  WATTS,  HYDBIGK,  and 
GAGE,  JJ.,  concur. 
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Ex  parte  OWBiNS. 

DARLINGTON  et  al.  v.  BUSH  et  aL 

(No.  904.) 

(Supreme  Court  of  South  Carolina.    March  31^ 

1915.) 

1.  MoBTGAaBS  ^=s>548— FosEOLOsxTBB  Saia— 
Rent  Lien. 

Where  a  lessor  reserved  a  rent  lien  and  be- 
fore the  rent  was  dne  the  land  was  sold  ander 
mortgage  foreclosure,  the  rent  lien  passed  to  the 
purchaser. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  1566 ;    Dec.  Dig.  <&p548.] 

2.  Mortgages  ^=>548— Fobeclosube— Sale. 

Where  before  rent  became  due,  the  land 
was  sold  under  mortgage  foreclosure,  the  pur- 
chaser became  entitled  to  the  entire  rent  reserv- 
ed, and  there  could  be.  no  apportionment  be- 
tween the  time  the  tenant  held  under  the  lessor 
and  the  purchaser. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  $  1566 ;    Dec.  Dig.  «=;»54&] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;   Geo.  W.  Gage,  Judge. 

Ex  parte  application  by  L.  V.  Owens,  in 
the  matter  of  E.  S.  Darlington  and  others 
against  W.  W.  Bush  and  others.  From  an 
order  approving  the  report  of  the  master,  D. 
P.  Key  and  another  appeal.    Affirmed. 

The  report  of  the  master  is  as  follows: 

To  the  Honorable  Court  of  Common  Pleas  for 
Barnwell  County: 

The  above  entitled  proceedings,  in  the  nature 
of  an  application  for  a  writ  of  assistance,  hav- 
ing been  referred  to  me,  as  Inaster,  to  ascertain, 
as  matter  of  law  and  fact,  what  right,  if  any. 
Key  and  Salinas,  or  McKay,  or  either  of  them, 
has  to  the  crops  or  the  proceeds  thereof,  I  re- 
spectfully report: 

That  I  held  a  reference  on  the  17th  inst^ 
when  I  was  attended  by  Mr.  James  E.  Davis, 
attorney  for  the  petitioner,  and  by  Messrs.  G. 
M.  Greene  and  R.  C.  Holman  and  Mr.  Darling- 
ton, attorneys  for  W.  W.  Bush,  and  D.  P.  Key^ 
and  heard  the  matter  upon  the  agreed  state- 
ment of  facts  and  records. mentioned  in  the  min- 
utes of  reference  hereto  attached. 

From  the  evidence  and  admissions  I  find  as 
matter  of  fact :  That  an  action  was  commenced 
in  this  court,  by  service  of  the  summons  and 
complaint  on  the  defendants  W.  W.  Bush  and 
Oionicious  Bush,  to  foreclose  Uiree  mortgages 
given  on  the  lands  described  in  the  petition,  oy 
their  ancestress,  L.  A.  Bush,  under  whom  the 
said  W.  W.  Bush  and  Dionicious  Bush  claim  ti- 
tle. The  defendants  in  this  action  were  said 
W.  W.  Bush,  Dionicious  Bush,  who  were  the 
holders  of  the  le«:al  title  to  the  land,  and  W.  A. 
Elolinan  and  J.  O.  Patterson  and  Mrs.  Darling- 
ion  and  Miss  Stoney,  who  held  mortgage  liens 
thereon.  The  lis  pendens  in  this  action  was 
Ued  with  the  clerk  of  this  court  on  May  23^ 
L&13.  Judgment  and  decree  for  foreclosure  and 
lale  of  the  mortgaged  premises,  without  any  res- 
ervation of  the  growing  crops  thereon,  was  ren- 
lered  at  the  July,  1918,  term  of  this  court  di- 
ecting  such  sale  by  me,  as  master  on  sales  day 
a  October,  1913,  when  such  sale  was  made,  at 
irbich  the  petitioner.  Mrs.  L,  V.  Owen?9,  became 
he  purchaser^  complied  with  the  terms  of  sale, 
nd  received  from  said  master  a  deed  of  convey- 
nce  of  the  said  lands.  On  the  8th  of  February, 
913,  said  W.  W.  Bush  leased  or  rented  a  por- 
Lon  of  the  said  mortgaged  lands,  containing  35 
rres.  more  or  less,  bounded  on  the  north  by 
ic  Barker  estate,  east  by  Mrs.  Cuebine,  south 
y   jr.  O.  Walker,  and  west  by  the  estate  of  W. ' 


H.  Mears,  for  $75,  to  Tom  McKay,  who  gave 
the  said  Bush  a  rent  lien  thereon  for  that 
amount,  which  is  in  writing  under  seal,  and 
was  assigned  to  the  Bank  of  Western  Caroli- 
na, on  February  11,  1913,  as  collateral  to  some 
indebtedness,  which  was  paid  on  October  17, 
1918,  so  that  bank  is  making  no  claim  under 
said  rent  lien,  which  was  returned  by  it  to  said 
W.  W.  Bush.  The  said  Tom  McKay  thereupon 
entered  upon  said  35  acres  (a  portion  of  the 
mortgaged  premises)  and  planted  them  with  the 
crops  mentioned  in  the  petition  in  these  pro- 
ceedings. On  May  3,  1913,  said  Tom  McKay 
executed  a  mortgage  of  said  crops  and  delivered 
same  to  D.  P.  Key,  to  secure  his  note  for  $118, 
due,  October  1,  1913,  with  interest  after  matu- 
rity at  the  rate  of  8  per  cent,  per  annum,  which 
crop  mortgage  was  filed  and  recorded  in  the  of- 
fice of  the  clerk  of  this  court  on  June  24,  1913. 
On  May  9,  1913,  said  W.  W.  Bush  executed  and 
delivered  a  mortgage  in  writing,  on  his  crops 
then  being  grown,  80  acres,  portion  of  the  mort- 
gaged premises  remaining  in  his  possession,  to 
A  J.  Salinas,  to  secure  certain  advances,  and 
as  additional  security  to  his  note  for  $lo8.50, 
dated  on  May  9,  1913,  and  due  October  15, 
1913,  which  mort|;age  was  recorded  in  the  oflBce 
of  the  clerk  of  this  court  on  May  14,  1913.  and 
there  said  mortgage  was  assigned  by  said  "Sa- 
linas to  said  D.  P.  Key  in  consideration  of  $5. 

I  conclude  as  matter  of  law  that  section  36i33 
of  the  Code  cited  by  counsel  for  the  purchaser 
at  the  foreclosure  sale  has  no  application  to  the 
facts  of  this  case.  But  whatever  rights  the  de- 
fendant Bush  had  to  the  crops  growing  upon 
the  mortgaged  lands  during  the  year  1913  pass- 
ed to  Mrs.  Owens,  as  purchaser  at  the  master's 
sale,  inasmuch  as  said  defendants  were  parties 
to  the  action,  and  such  crops  were  not  reserved 
in  the  order  for  sale.  Hancock  v.  Caskey,  8  S. 
C.  282^  2S6.  The  defendants  Bush  have  no 
rights  in  said  crops  as  against  the  petitioner, 
Mrs.  Owens,  who  is  entitled  to  a  writ  of  assist- 
ance to  compel  them  to  turn  over  and  deliver 
said  crops  in  their  possession  to  her. 

I  further  conclude  as  matter  of  law  that,  Tom 
McKay  having  been -in  possession  of  the  35 
acres,  more  or  less,  above  mentioned,  as  a  ten- 
ant, under  a  written  lease  dated  the  8th  of 
February,  1913,  for  a  period  not  longer  that  12 
months  (Code  of  Laws  1912,  vol.  1,  §  3542)  at 
the  time  action  was  commenced  by  service  oi  the 
summons  and  complaint  upon  Bnsh,  his  landlord 
was  a  proper  party  to  said  action,  and,  not 
having  been  made  a  party  thereto,  his  interest, 
and  the  interest  of  D.  P.  Key,  mortgairee  claim- 
ing under  McKay,  although  the  mortgage  was 
not  recorded  until  June  24,  1913,  after  the  com- 
mencement of  the  action,  in  the  crops  grown  by 
him  upon  said  35  acres  of  land,  was  not  affected 
by  the  decree  and  sale  in  foreclosure,  and  that 
said  McKay  and  Key  have  a  right  to  hold  said 
crops,  as  against  the  petitioner,  Mrs.  Owens, 
who  purchased  at  said  sale;  and  is  not  now  en- 
titled to  a  writ  of  assistance  to  take  said  crops 
from  McKay  and  his  mortgagee.  Ex  parte  Jen- 
kins, 48  S.  C.  835,  336,  26  S.  E.  686 ;  Tittle  v. 
Kennedy,  71  S.  C.  9,  50  S.  E.  544,  4  Ann.  Cas. 
68.  But  the  rights  of  McKay  and  Key  to  these 
crops  are  subject  to  the  lien  of  the  prior  mort- 
gages on  said  lands,  at  the  time  that  McKay 
leased  them,  in  January,  1913,  and  such  lien, 
if  necessary  to  the  payment  of  the  mortgage 
debt,  may  yet  be  enforced  by  proper  proceedings 
against  said  crops  in  the  hands  of  McKay  or 
Key.  But  these  mortgages  have  been  paid.  In 
the  same  way,  the  rights  of  McKay  to  the  pos- 
session of  said  35  acres  of  land  under  hi§  lease 
for  tae  year  1913  not  having  been  foreclosed  in 
said  foreclosure  proceedings,  he  is  entitled  to 
withhold  possession  of  said  35  acres  until  either 
the  expiration  of  his  lease  December  31st  next, 
or  its  termination  for  nonpayment  of  rent  (se- 
cured by  the  lien  given  to  W.  W.  Bush),  or  the 
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foreclosure  of  the  prior  mortgage  liens  as 
against  him. 

1  further  conclude  that  when  Mrs.  Owen,  the 
petitioner,  purchased  the  interest  of  the  defend- 
ants Bush  in  said  lands,  she  acquired  all  their 
interest  therein,  including  their  interest  in  the 
rents  for  the  laud  which  were  to  hecome  due  aft- 
er the  date  of  her  purchase,  sales  day  in  Octo- 
ber, 1913. 

It  will  be  observed,  as  suggested  by  Judge 
Richardson,  in  Riley  ▼.  Snyder,  1  Speers,  2t3, 
40  Am.  Dec.  602,  that  the  whole  year's  rent  un- 
der the  lease  from  Bush  to  McKay  did  not  be- 
come due  until  October  16,  1913,  after  the  mas- 
ter's sale  to  Mrs.  Owens;  and  I  conclude  that 
she  is  entitled,  as  assignee  of  the  rights  of  W. 
^W.  Bush  in  said  lands,  to  enforce  the  lien  which 
he  held  to  secure  the  payment  of  the  $75  rent 
by  Tom  McKay  on  and  after  October  15,  1913, 
and  still  has  a  right  to  do.  This  rent  should  be 
paid  by  McKay  or  those  claiming  under  him 
to  Mrs.  Owens,  and  not  to  Bush. 

I  further  conclude  as  matter  of  law:  That  A. 
J.  Salinas  as  mortgagee  of  the  crops  raised  on 
the  80  acres  above  mentioned  cultivated  by 
Bush,  took  his  mortgage  lien  on  said  crop  sub- 
ject to  the  prior  liens  of  the  mortgages  on  lands 
foreclosed  in  the  above-mentioned  action,  and 
was  a  proper  party  to  that  action;  but  as  he 
was  not  made  a  party  to  said  action,  and  D.  P. 
Key,  his  assignee  of  his  rights  under  that  mort- 
gage, was  not  made  such  party,  said  assignee  is 
not  affected  by  said  decree  and  sale  in  foreclo- 
sure ;  and  said  Key  as  such  assignee  of  Salinas 
is  entitled  to  enforce  his  mortgage  lien  upon  the 
crops  made  on  said  80  acres  of  land ;  and  the 
petitioner,  Mrs.  Owens,  is  not  entitled  to  a  writ 
of  assistance  as  against  him,  but  his  interest  as 
mortgagee  in  said  crops  may  be  subjected  to  the 
lien  of  the  superior  mortgages  on  the  lands,  by 
proper  proceedings,  if  necessary  t6  secure  the 
payment  of  the  mortgage  debt.  The  sui>erior 
mortgages  on  these  lands  have  been  paid.  That 
McKay  and  his  mortgagee,  and  Key,  assignee, 
have  reasonable  time  in  which  to  gather  the 
crops.    That  respondents  pay  these  costs. 

G.  M.  Greene  and  R.  0.  Holman,  both  of 
Barnwell,  for  appellants.  James  E.  Darla^  of 
Barnwell,  for  respondentB. 

WATTS,  J.  [1 ,  21  ThlB  is  an  appeal  from  an 
order  of  Hon.  Geo.  W.  Gage,  circuit  judge, 
confirming  and  approving  the  report  of  H.  L. 
O'Bannon,  master.  The  report  of  master  fnlly 
sets  out  the  fticts  of  the  case,  and  will  be  re- 
ported. From  the  order  of  his  honor,  Judge 
Gage,  D.  P.  Key  and  Thomas  McKay  appeal, 
and  allege  error  in  holding  that  Thomas  Mc- 
Kay should  have  paid  the  year's  rent  to  the 
petitioner,  and  in  holding  that  the  rent  lien  of 
Thomas  McKay  which  he  was  to  pay  W.  W. 
Bush  for  part  of  the  land  for  the  year  1913 
went  to  the  purchaser  at  the  sale  under 
foreclosure,  and  in  not  finding  and  holding 
that  the  bank  had  first  lien  on  crop  of 
Thomas  McKay  and  had  the  right  to  collect 
the  same,  and  that  Thomas  McKay,  in  pay- 
ing the  same  as  he  did  to  the  true  lawful 
owner  and  holder  of  rent  lien,  was  discharg- 
ed from  paying  the  rent  to  any  other  person, 
and  in  holding  that  the  purchaser  got  the 
whole  rent  for  the  year  1913,  whereas  it 
should  have  been  prorated  and  tiie  purchaser 
should  only  have  been  decreed  the  propor- 
tion of  the  $75  equal  to  that  which  would  be 
earned  for  the  use  of  land  from  date  of  pur- 


Chase  in  October  until  the  end  of  the  year, 
and  allege  it  was  error  to  require  the  re- 
spondents to  pay  the  costs  as  recommended 
by  the  master. 

We  have  a  finding  by  the  master  c<HiCQr- 
red  in  by  the  circuit  judge,  and  we  fall  to 
find  any  errors  or  abuse  of  discretion  on  the 
part  of  his  honor  as  complained  of  by  tbe 
appellants,  and  aU  exceptions  are  overmled, 
and  Judgment  affirmed. 

GARY,  C.  J.,  and  HYDRIGK  and  FBAS- 
EB,  JJ.»  concur.    GAGE,  J.  dlsquallfledL 


(100  8.  c.  n) 

STATE  V.  GRIFFIN  et  aL    (No.  9047.) 

(Supreme  C!ourt  of  South  Carolina.    March  31« 

1915.) 

1.  Obimiral  L»aw  ^=:»1156— Apfkai.  ahd  Bb- 
bob—Review— Motion  fob  Nbw  Tbiau 

The  granting  or  the  denial  of  a  motion  for 
new  trial  rests  within  the  sound  discretion  of 
the  trial  court,  and  should  be  disturbed  only  for 
errors  of  law  or  for  an  abuse  of  such  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3067-^71;  Dec  Die  «=> 
1166.] 

2.  CBiiaNAi.  Law  ^=s>70d— TbiaIt-Oohduct 
or  Pbosecuting  Attobnet  —  Suppbessidb 
OP  Evidence— **Bad  Faith." 

In  a  prosecution  for  murder,  where  tiie 
state  proved  at  the  trial  that  a  certain  distance 
was  200  yards,  and  it  was  conteinded  in  arga- 
ment  on  appeal  firom  denial  of  motion  for  new 
trial  that  the  state  solicitor  knew  from  another 
witness,  who  liad  measured  the  8paee»  that 
the  distance  was  600  yards,  conceding  the  truth 
of  the  statement,  it  would  not  warrant  rerersal 
on  the  ground  that  the  solicitor  purposely  and 
with  bad  faith  suppressed  the  evidence^  wiUdn 
the  definition  of  *^ad  faith"  as  the  opposite  of 

?ood  faith,  implying  constmctiTe  or  actual 
raud,  a  design  to  deceive  or  mislead  another, 
or  a  neglect  or  refusal  to  fulfill  some  duty  or 
some  contractual  obligation  not  prmnpted  by  an 
honest  mistalie  as  to  one's  rights,  bat  by  some 
interested  or  sinister  motive,  more  particolarly 
where  the  argument  of  defendant's  coonsd 
showed  that  he  had  knowledge  of  the  alleged 
suppressed  evidence  at  the  dose  of  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §  1661 ;  Dec.  Dig.  «s»70a. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bad  Faith.] 

8.  WiTNEflSSS  4s»7S--Cohpetbnot— Gbiminal 

Chabqb. 

On  appeal  from  denial  of  motion  for  new 
trial  in  a  prosecution  for  murder,  evidenoe  by 
affidavit  to  the  effect  that  the  state's  chief  wit- 
ness had,  some  eight  years  before  tiie  triaU 
stolen  chickens  from  the  afiiant  was  not  such 
proof  of  the  commission  of  crime  as  to  render 
such  witness  incompetent,  since  any  other  rule 
than  that  only  conviction  can  disquali^  a  wit- 
ness would  involve  the  trial  of  the  collateral 
issue  of  the  guilt  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §f  105-200 ;  Dec.  Dig.  «=»78.] 

4.  Cbiminal  Law  «=»W5— Motion  fob  New 
Tbial  —  Chabacieb  of  Suffobuno  Affi- 
davit. 

On  appeal  from  denial  of  new  trial  after 
conviction  of  murder,  affidavits  In  support  of 
the  motion,  executed  by  two  negro  women  whii^ 
in  the  city  guardhouse,  with  the  diief  witness 
for  the  prosecution,  as  to  declarations  made  by 
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him,  was  evidence  of  a  character  too  unreliable 
to  npset  the  verdict  of  the  jury. 

[Ed.  Note.— For  other  .cases,  see  Criminal 
Law,  Gent  Dig.  If  2324-2327,  2886;  Dec  Dig. 
<d=>945.] 

5.  Criminal  Law  ^5»1156— Appeal  and  £b- 
BOB— Motion  fob  New  Tbial— "Abuse  op 

DiSCBETION.'* 

The  "abuse  of  discretion"  that  authorizes 
An  appellate  court  to  reverse  denial  of  a  new 
trial  implies  not  merely  error  of  judgment,  but 
error  of  judgment  that  is  plain. 

[Ed.  Note.--For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  3067-3071;  Dec.  Dig.  «=» 
1156. 

For  other  definitions,  see  Words-  and  Phrases. 
First  and  Second  Series,  Abuse  of  Discretion*] 

Appeal  from  General  Sessiong  Circuit 
CJourt  of  Chester  County;  Ernest  Moore^ 
Judge. 

Meeks  Griffin  and  others  were  convicted  of 
murder,  and  they  appeal.     Affirmed. 

W.  H.  Newbold,  of  Chester,  for  appellanta 
J.  K.  Henry,  of  Chester,  tot  the  State. 

GAQB^  J.  This  cause  has  been  here  once 
-l>efore.  d8  S.  C.  106.  After  that  Judgment 
was  pronounced  the  defendants  moved  at 
the  July,  1914,  term  of  the  sessions  for  a 
new  trial  on  after  discovered  evidence.  The 
•court  refused  the  motion,  and  this  appeal  is 
from  that  order. 

The  follovFing  is  a  statement  of  a  present 
possible  procedure  in  thcS  sessions  court  of 
the  state,  as  exemplified  by  this  cause:  Hom- 
icide 24th  April,  1913;  trial  and  conviction 
of  murder  July,  1913;  appeal  to  this  court 
fall  term,  1913;  Judgment  affirmed  spring 
1914;  motion  on  circuit  for  a  new  trial  on 
after  discovered  evidence  July,  1914,  and  mo- 
tion refused;  appeal  here  argued  Janua^ry 
1915.  The  law  of  the  land  does  demand  that 
^'the  accused  shall  enjoy  the  right  of  a 
speedy  trial,"  but  that  does  not  imply  the 
right  to  oh8truct  the  course  of  justice.  The 
motion  in  the  sessions  court  was  refused  in 
a  pro  forma  order. 

There  are  four  exceptions,  but  they  charge 
one  error  only,  and  that  is  the  court  ought 
to  have  granted  a  new  trial.  To  these  excei>- 
tions  we  shall  shortly  revert.  In  connection 
with  the  proof.  , 

The  proof  below,  for  the  motion,  consisted 
of  four  affidavits  other  than  those  by  the  de- 
fendants and  their  counsel.  Of  the  four,  two 
"^ere  made  by  white  men,  How^  and  Weir, 
And  two  by  negro  women.  Gill  and  ESnglish. 
There  was  one  witness  for  the  state  in  re- 
buttal, but  his  testimony  is  not  included  in 
tbe  "case." 

[1]  It  is  settled  by  numerous  cases  that  we 
may  not  too  nicely  weigh  the  testimony  up- 
on which  such  a  motion  is  based ;  that  pow- 
er rests  In  the  circuit  court,  for  it  has  at 
liand  the  instrumentalities  with  which  to  ez- 
-eicise  the  power,  and  that  court's  settled 
Judgment  ought  not  to  be  impeached  except 
tor  errors  of  law,  or  for  an  abuse  of  its  dis- 
cretion.   The  latest  leading  case  thereabout 


is  well  Imown.    State  t.  Jones,  89  S.  C.  41, 
71  S.  E.  291,  Ann.  Gas.  1912D,  1298. 

[21  The  first  exception  charges  "bad  faith" 
on  the  part  of  the  solicitor  of  the  Sixth  cir- 
cuit in  withholding  from  the  Jury  a  fact 
about  measurement,  sworn  to  now  by  the 
witness  Howze.    Bad  faith  is  defined  as: 

"The  opposite  of  good  faith,  generally  imply- 
ing or  involving  actual  or  constructive  fraud, 
or  a  design  to  deceive  or  mislead  another,  or  a 
neglect  or  refusal  to  fufill  some  duty  or  some 
contractual  obligation,  not  prompted  by  an  hon- 
est mistake  as  to  one  s  rights  or  duties,  but  by 
some  interested  or  sinister  motive."  Black's 
Law  Dictionary,  112. 

A  charge  like  that  against  a  public  serv- 
ant of  no  mean  reputation,  and  of  long  and 
approved  service,  ought  not  to  be  lightly 
made,  and,  when  made,  it  ought  to  be  clear- 
ly proven.    There  is  no  such  proof. 

The  exact  matter  in  issue  is  this:  One 
Monk  Stevenson,  a  witness  for  the  state  and 
confessedly  guilty,  had  testified  that  he  stood 
on  the  t&taX  xdgjit  at  a  particular  spot/  at 
some  distance  from  the  house  where  the  hom- 
icide was  committed.  The  appellant  con- 
tends in  argument  here,  that  the  state  proved 
at  the  trial  by  one  Lewis  that  the  distance 
betwixt  these  points  was  200  or  225  yards,  but 
that  the  state  knew  at  the  close  of  the  testi- 
mony, from  Howze,  who  made  the  measure- 
ment pending  the  trial,  that  the  distance  was 
600  yards.  That  bare  statement,  conceded 
to  be  true,  would  not  nearly  warrant  a  court 
to  conclude  therefrom  that  au  officer  of  the 
state  purposely  and  with  sinister  motive  sup- 
pressed Howze's  testimony.  The  argument  of 
appellant's  counsel  itself  shows  that  his  con- 
tention is  not  sound ;  for  it  recites: 

"At  the  close  of  the  testimony  defendant's  at- 
torney called  on  the  state  to  prove  the  distance 
from  the  house  to  the  peach  tree.  *As  he  Ufh- 
deraiood  it  had  been  measured.'  This  reqnest 
was  ignored." 

If  defendant's  counsel  understood  the  meas- 
urement had  been  made,  and  so  said  in  open 
court,  then  there  was  concealment  which 
did  not  conceaL  So  at  all  events  there  was 
no  concealment  by  the  solicitor  from  defend- 
ant's counseL 

[3]  The  second  exception  is  that  Weir's 
testimony  now  proves  that  the  state's  chief 
witness  Monk  had  before  the  trial,  some 
eight  years,  stolen  some  chickens  from  Weir. 
The  legal  conclusion  now  contended  for  is 
that  Monk  was  disqualified  to  testis  at  the 
triaL  There  is  no  pretention  that  Monk  was 
ever  convicted  of  larceny ;  the  contention  is 
that  guilty  as  now  proved  by  Weir  would 
disqualify  Monk  now  to  testify.  Such  is  not 
the  law,  though  there  may  be  authority  of 
some  sort  therefor.  Greenleaf  states  the 
law  to  be  otherwise;  that  guilt  must  be 
evidenced  by  a  Judgment  1  Greenleaf,  ( 
372.  Any  other  rule  would  involve  the  trial 
of  a  collateral  issue,  to  wit,  the  guilt  or  in- 
nocence of  a  proffered  witness. 

[4]  The  third  exception  refers  to  the  tes- 
timony of  two  negro  women.    They  swear 
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now  to  declarations  by  Monk  when  he  and 
they,  pending  the  trial,  were  Inmates  of  the 
city  guardhouse.  It  would  be  utterly  unsafe 
to  upset  the  verdict  of  a  Jury  upon  evidence 
of  that  character,  if  we  were  disposed  to 
consider  it. 

[6]  There  is  no  room  whatever  to  conclude 
the  circuit  court  abused  the  discretion  In- 
vested in  it  to  hear  and  determine  the  mo- 
tion. Abuse  of  discretion  implies,  not  mere- 
ly error  of  judgment,  but  error  that  is  plain. 

There  is  no  ground  upon  which  to  con- 
clude that  the  Judgment  of  that  court,  in  the 
matter  now  under  review,  was  wrong;  and 
its  Judgment  is  affirmed*  It  is  therefore  or- 
dered that  the  cause  be  remanded  to  the  cir- 
cuit court,  for  the  pronouncement  of  final 
Judgment  of  the  law. 

GARY,  0.  J.,  and  HYDRICK,  WATTS,  and 
FRASER,  JJ.,  concur. 


aOO  S.  C.  841) 

DICKS  V.  CASSELS  et  aL    (No.  9050.) 

(Supreme  Court  of  South  Carolina.     April  2, 

1915.) 

1.  Wills  ^=»61— Aobeehents  to  Make  Mu* 
TUAL  WiLM— Sufficiency  of  Evidence. 

To  estabUsh  an  agreement  for  the  execu- 
tion of  mutual,  irrevocable  wills,  the  proof 
must  be  definite,  clear,  certain,  and  convincing, 
and  it  should  be  scrutinized  and  received  wiui 
the  greatest  care. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  i  168 ;  Dec.  Dig.  <ft=5>61.1 

2.  Wills  «=»73,  167— Right  to  Dispose  of 
Pbopebty  by  will. 

A  person  ordinarUj  has  a  right  to  leave  his 
property  by  will  to  whom  he  pleases  and  to  re- 
voke his  will  at  any  time. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent 
1%.  IS  190-192,  438.  450;  Dec  Dig.  «=»73, 
167.] 

8.  Witnesses   ^=s»ld9— Competency— Trans- 
action with  Deceased  Pebson. 

Under  Code  Civ.  Proc.  1912,  §  438,  pro- 
viding that  no  party  to  an  action  shall  be  exam- 
ined In  regard  to  any  transaction  or  communi- 
cation between  him  and  a  person  then  deceased 
as  a  witness  against  the  executor,  heir  at  law, 
legatee^  devisee,  etc,  of  such  deceased  person,  in 
an  action  by  one  of  the  parties  to  an  alleged 
agreement  to  execute  mutual,  irrevocable  wills 
against  the  executor,  legatees,  and  devisees  of 
the  other  party  to  enforce  such  agreement, 
plaintifTs  testimony  as  to  transactions  and  com- 
munications with  the  deceased  should  have  been 
excluded. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  |§  629,  664,  66^-669,  671-^82;  Dec. 
Dig.  «=»159.] 

4.  Wills  ^=»61— -Aobbements  to  Makk  Mu- 
tual Wills— SuTEiciENCY  of  Evidence. 
In  an  action  by  a  4)er8on  against  the  execu- 
tor, devisees,  and  legatees  of  his  deceased  broth- 
er for  specific  performance  of  an  alleged  con- 
tract between  him  and  the  brother  to  make  mu- 
tual wills,  evidence  held  insufficient  to  show 
such  an  agreement 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  168 ;   Dec.  Dig.  «=»61.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County ;  T.  S.  Sease,  Judge. 
Action  by  James  J.  Dicks  against  Homer 


C.  Cassels,  as  executor  ot  L.  E.  Dicks,  de- 
ceased, and  others.  £*rom  a  Judgment  tox 
plaintiif ,  defendants  appeaL    Reversed. 

Hendersons,  of  Aiken,  for  appeliants. 
Claude  E.  Sawyer  and  Gunter  &  Gyles,  all 
of  Aiken,  and  Bates  &  Simms,  of  Barnwell, 
for  respondent 

WATTS,  J.  This  was  an  action  whereby 
plaintiff  asks  specific  performance  of  an  al- 
leged contract  for  execution  of  mutual  wllla. 
The  evidence  shows  that  two  brothers,  James 
J.  Dicks  and  L.  F.  Dicks,  on  September  11, 
1890,  executed  wills  in  favor  of  each  other. 
Before  this  they  planted  and  rented  their 
lands  and  also  did  a  mercantile  business  in 
Augusta,  Qa.,  that  L.  F.  Dicks  had  charge  of 
the  lands  and  farming  operations,  and  that 
James  J.  Dicks  had  charge  of  the  mercantile 
businesa  In  1905  they  failed  in  their  mer- 
cantile business,  went  into  bankruptcy,  and 
their  mercantile  effects  were  sold.  On  Au- 
gust 22,  1911,  L.  F.  Dicks  executed  a  later 
will,  giving  legacies  to  two  of  his  servants, 
Polly  Scott  and  James  Larry,  and  the  re- 
mainder of  his  estate  to  two  of  his  half-sis- 
ters, Sarah  A.  Cassels  and  Hattie  M.  Dicks, 
and  naming  Homer  C.  Cassels  executor  of 
the  will.  L.  F.  Dicks  died  December  3,  1911, 
and  later  this  will  was  admitted  to  probate 
in  Aiken  county  in  common  form ;  later,  up- 
on application  made  to  him,  the  Jud^  of 
probate  for  Aiken  county  issued  notice  to 
the  executor  of  this  will  to  appear  and  prove 
the  will  in  due  and  solemn  form.  In  this 
proceeding  James  J.  Dicks,  the  only  fuU 
brother  of  the  deceased,  and  the  half-broth- 
ers and  sisters  of  the  deceased  and  the  oth- 
ei^  concerned  in  this  will  were  brought  in  as 
parties,  and  this  will  was  proven  in  due  and 
solemn  form  and  established  and  admitted  to 
probate  in  due  form  of  law.  Shortly  after 
the  filing  of  the  decree  of  probate  court  ad- 
mitting will  to  probate  in  due  form  of  law 
this  action  was  instituted.  James  J.  Dicks 
is  the  plaintiff  in  this  action,  and  under  the 
will  of  L.  F.  Dicks  made  September  11,  1890, 
he  is  the  sole  beneficiary,  and  he  claims  that 
on  that  date,  under  an  agreement  then  ex- 
isting, he  and  his  brother  executed  mutual, 
irrevocable  wills  for  survivorship  of  proper- 
ty. The  defendants  are  the  executor  and 
beneficiaries  of  the  will  of  L.  F.  Dicks  of 
August  22,  1911,  and  they  (except  Hattie  M. 
Dicks,  who  made  default)  deny  that  such 
agreement  for  survivorship  or  for  the  execu- 
tion of  mutual  wills  ever  existed.  Both  L^ 
F.  Dicks  and  James  J.  Dicks  were  bachelors. 
The  cause  was  referred  to  the  master  for 
Aiken  county  to  take  testimony  and  r^wrt 
the  same,  which  he  did,  and  upon  the  testi- 
mony so  reported  the  case  came  on  for  trial 
before  his  honor.  Judge  Sease,  who  made  a 
decree  sustaining  the  claim  of  the  plaintiff 
and  directing  that  after  the  debts  of  Ll  F. 
Dicks  are  paid  by  the  executor  of  his  later 
will,  all  of  the  remaining  property  be  dellv- 
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ered  over  to  James  J.  Dicks  as  his  property. 
From  this  decree  all  of  the  defendants  un- 
der the  later  will  of  L.  F.  Dicks  who  had  an- 
swered appeal. 

[1,  2]  Exceptions  1,  2,  3,  9,  and  10  raise  the 
question  which  is  the  yital  and  pivotal  one  in 
the  case,  and  that  is  whether  or  not  there 
was  a  contract  entered  into  between  the  dead 
brother,  L.  F.  Dicks,  and  the  living  brother, 
J.  J.  Dicks,  for  the  execution  of  mutual,  ir- 
revocable wills.  To  establish  an  agreement 
such  as  is  claimed  by  the  plaintiff  here,  the 
proof  must  be  definite,  certain,  clear,  and 
convincing.  A  person  has  a  right  ordinarily 
to  leave  his  property  to  whom  he  pleases. 
He  has  a  right  any  time  to  make  a  will  dis- 
posing of  his  property,  and  later  on  he  can 
revoke  this  will  in  toto  or  change  or  modify 
the  same  by  new  will  or  codicil.  It  is  a  fixed 
principle  of  law  that  a  will  is  revocable 
whenever  the^aaker  desires  to  change.  A 
person  has  the  right  to  dispose  of  his  prop- 
erty as  he  pleases.  He  can  show  gratitude, 
affection,  or  charity,  or  he  can  be  capricious 
with  his  own.  The  law  gives  to  every  one 
the  right  to  enjoy  his  property  while  alive, 
and  to  make  disposition  of  it  after  death. 
The  maker  of  the  will  is  dead,  and  the  de- 
gree of  proof  establishing  a  contract  whereby 
a  will  is  made  that  cannot  be  revoked  by 
the  maker  ought  to  be  clear  and  convincing, 
certain  and  definite,  and  scrutinized  and  re- 
ceived with  the  greatest  of  care;*  for  it 
practically  deprives  the  owner  of  property  of 
any  interest  in  the  property  except  to  enjoy 
it  for  Ufa  It  is  a  most  serious  thing  for  the 
court  to  decide  that  a  person  cannot  dispose 
-  of  what  is  his  by  deed  or  devise,  and  because 
at  one  time  he  intended  a  certain  pers9n  to 
be  the  beneficiary  under  his  will  and  after 
bis  death  to  have  his  property,  that  later  he 
cannot  change  his  mind  and  substitute  an- 
other or  others.  As  persons  advance  in  life 
they  change  their  views  as  to  a  number  of 
things,  and  it  frequently  happens  that  a 
wealth  of  affection  and  favors  have  been 
wasted  on  persons,  and  the  recipient  he  fa- 
vors proves  weak,  unresponsive,  unworthy, 
or  ungrateful  A  young  person  it  has  been 
said  regards  every  one  as  his  friend,  but  as 
he  grows  older  he  is  wiser,  more  cynical,  and 
his  judgment  more  clarified,  and  he  frequent- 
ly finds  that  his  judgment  as  to  men  and 
things  has  been  inaccurate  and  erroneous. 
Some  he  has  judged  as  being  worthy  he  finds 
unworthy,  or  unsympathetic,  or  uncongenial ; 
others  that  he  has  judged  as  unworthy  he 
finds  worthy  and  congenial  There  is  no 
doubt  that  at  the  time  the  wills  were  execute 
ed  by  the  brothers  in  September,  1890,  L.  F. 
Dicks  intended  J.  J.  Dicks  to  have  his  prop- 
erty. But  it  is  a  long  time  between  1890  and 
1911,  and  during  that  time  they  had  farmed 
together,  merchandised  together,  and  failed 
in  the  mercantile  together.  In  McKeegan  v. 
O'Neill,  22  S.  G.  468,  this  court  says: 

"Such  a  contract,  eBpecially  when  it  is  at- 
tempted to  be  established  by  parol*  is  regarded 


with  suspicion,  and  not  sustained  except  upon 
the  strongest  evidence  that  it  was  founded  upon 
a  valuable  consideration  and  deliberately  enter- 
ed into  by  the  decedent" 

In  Wilson  V.  Gordan*  73  S.  C.  160,  63  S.  £1 

81,  this  court  says: 

"Where  a  contract  to  make  or  not  to  revoke 
a  will  is  set  up,  there  are  strong  reasons  for  re- 
quiring an  agreement  definite  and  certain  estab- 
lished by  evidence  clear  and  convincing.  The 
evidence  comes  from  the  living  against  the  dead, 
who  cannot  speak  in  his  own  behalf  in  dis^ 
proof  of  a  chaise  of  the  violation  of  a  solemn 
obligation.  For  this  reason  it  is  obvious  little, 
if  any,  consideration  should  be  given  to  the  tes- 
timony of  those  who  claim  the  benefit  of  such  a 
contract.  On  account  of  the  secrecy  observed 
by  most  persons  as  to  the  will  they  expect  to 
make,  there  is  little  general  discussion  of  the 
subject,  and  it  is  therefore  difficult  to  disprove 
any  intention  or  agreement  attributed  to  a  tes- 
tator. Again,  the  discussion  by  two  persons 
bound  to  each  other  by  the  closest  ties  of  affec- 
tion as  to  disposition  of  their  property,  result- 
ing in  separate  wills  by  which  the  property  of 
each  was  left  to  the  other,  affords  no  ground 
for  the  inference  that  either  undertook  or  exact- 
ed a  legal  oblis^ation.  Such  action  may  be  far 
more  reasonably  attributed  to  the  promptings 
of  affection,  and  courts  should  not  introduce  the 
mercenary  element,  except  upon  clear  affirma- 
tive proof  that  it  was  present  within  the  under- 
standing of  both  parties.  With  this  statement 
of  the  character  and  strength  of  the  evidence 
which  ought  to  be  required  in  cases  of  this 
kind,  we  consider  that  which  is  here  offered." 

On  page  164  of  73  S.  O.,  on  page  82,  the 
court  says: 

"All  the  facts  relied  on  as  implying  a  con- 
tract to  make  ♦  ♦  ♦  wills  are  entirely  con- 
sistent with  the  absence  of  contract  and  the 
presence  of  the  union  *of  life  and  mutual  affec- 
tion as  the  impelling  motive.    *    •    *  " 

And  lower  on  same  page: 

"The  fact  that  there  was  an  absolute  devise 
from  each  sister  to  the  other  without  limitation 
was  strong  evidence  that  there  was  no  intention 
to  limit  the  power  of  alienation.  When  an  in- 
tention is  reduced  to  writing  either  in  form  of 
a  will  or  contract,  there  is  always  a  strong  im- 
plication of  fact  that  the  whole  intention  has 
been  expressed,  and  an  implication  still  stronger 
that  there  is  no  agreement  or  intention  con- 
trary to  that  expressed." 

This   principle   is   approved   of   in   other 

states.    Allen  v.  Bromberg,  163  Ala.  620,  60 

South.  884;    Edson  v.   Parsons,   155  N.   Y. 

555,  50  N.  E.  265.    Our  court  also  says,  in 

Church  v.  Farrow,  7  Bich.  Vki.  883  (28  B.  0. 

Eq.): 

"It  is,  however,  equally  settled  that  the  terms 
of  the  agreement  shall  be  unambiguous  and  def- 
initely ascertained.  If  a  court  be  at  liberty  to 
conjecture  the  intention  of  the  parties,  it  mi^ht 
fall  into  the  error  of  decreeing  what  the  parties 
never  contemplated."  "Specific  performance 
of  agreements  is  not  an  absolute  right  in  the 
party,  but  a  question  of  sound  discretion  in  the 
court"  HoUey  v.  Anness,  41  S.  C.  354,  19  S 
E.  646;  Marthinson  v.  McCutchen,  84  S.  C. 
256,  66  S.  E.  120. 

[3]  In  establishing  the  alleged  agreement 
Jas.  J.  Dicks  was  examined,  objection  was 
made,  his  evidence  as  to  transaction  and  com- 
munications he  had  with  the  deceased  must 
be  excluded  under  section  438  of  the  Code  of 
Procedure.  McAulay  v.  McAulay,  96  S.  0, 
86,  79  S.  B.  785. 

[4]  There  was  no  attempt  to  prove  an  ear- 
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lier  agreement  or  contract  for  mutual  wills 
or  survivorsliip  prior  to  September  11,  1890, 
the  time  tlie  wills  were  drafted  and  executed, 
and  there  Is  no  proof  at  all  of  any  written 
agreement  All  the  proof  relied  on  to  es- 
tablish the  agreement  Is  parol,  and  that  Is 
confined  to  the  testimony  of  the  plaintiff  and 
T.  R.  Erwln  on  the  part  of  the  plaintiff  and 
Messrs.  D.  S.  and  E.  P.  Henderson,  attorneys, 
who  advised  and  drafted  the  wills;  D.  S.  Hen- 
derson being  the  one  who  advised  and  E.  P. 
Henderson  being  the  draftsman  of  the  wills. 
A  careful  examination  of  all  the  evidence  on 
this  point  convinces  us  that  there  was  no 
agreement  between  James  J.  Dicks  and  L.  F. 
Dicks  that  the  wills  were  written  and  execut- 
ed by  them  because  of  an  agreement  between 
them  to  make  mutual,  irrevocable  wills.  But 
on  the  contrary  both  the  plaintiff  and  his  wit- 
ness, E2rwin,  give  as  a  reason  that  the  wills 
were  executed  was  because  their  stepmother 
was  threatening  to  sue  L.  F.  Dicks  as  admin- 
istrator. 

Taking  the  evidence  as  a  whole  we  fail  to 
find  that  the  plaintiff  has  made  out  his  case 
by  the  preponderance  of  the  testimony.  The 
evidence  was  the  plaintiff  shows  that  they 
were  mistaken  and  inaccurate  in  their  state- 
ment due  to  defective  memory,  lapse  of  time, 
or  some  other  excusable  cause,  while  the  evi- 
dence on  the  part  of  the  defense,  especially 
that  of  D.  S.  and  B.  P.  Henderson,  is  clear, 
definite,  positive,  and  convincing,  and  estab- 
lishes beyond  question  that  there  was  no 
such  agreement  that  the  wills  were  to  be  mu- 
tual wills  and  intended  to  be  irrevocable,  and 
that  the  purpose  and  object  In  making  the 
wills  were  not  intended  as  claimed  by  the 
plaintiff.  D.  S.  Henderson  is  positive  of  this, 
and  testifies  most  emphatically  that  this  was 
npt  the  object  and  purpose.  B.  P.  Henderson 
la  equally  as  positive.  The  evidence  of  the 
Hendersons,  backed  up  as  it  is  by  their  books 
In  reference  to  the  payments  for  the  wills, 
and  all  of  the  circumstances  of  the  case  con- 
vince us  that  they  were  correct  in  their  recol- 
lections as  to  the  transactions.  Mr.  E2rwln 
is  in  bad  physical  condition,  the  transaction 
was  years  ago,  and  by  length  of  time,  or  im- 
paired memory,  we  are  satisfied  he  is  mis- 
taken. The  overwhelming  preponderance  of 
the^  testimony  on  this  crucial  question  is 
against  the  plaintiff,  he  has  failed  upon  this 
vital  point  to  establish  his  contention,  but  the 
defendants,  by  a  clear  preponderance  of  the 
testimony,  have  shown  that  there  was  no 
such  contract  or  agreement,  and  his  honor 
was  In  error  in  so  finding,  and  these  excep- 
tions must  be  sustained. 

We  do  not  think  that  it  Is  necessary  to  con- 
sider all  of  the  exceptions,  other  than  to  say 
that  the  eleventh  exception  should  also  be 
sustained,  as  there  is  no  testimony  to  sustain 
his  honor's  finding  that  L.  F.  Dicks  was  in- 
^pacltated  and  unduly  infiuenced.  Mrs.  Cas- 
sels  and  Miss  Dicks  were  closely  related  to 


him,  and  it  was  natural  that  they  diould  be 
kind  to  him,  and  also  to  their  credit  that 
they  were,  and  there  is  no  proof  that  justifiei 
the  finding  by  his  honor  that  he  was  Incapac- 
Itated  and  unduly  influenced. 

The  whole  testimony  shows  us  that  the  will 
of  1911  was  the  will  of  L.  F.  Dicks»  made  up- 
on due  consideration  and  intent  to  dispose  of 
his  property  as  therein  provided  for. 

Judgment  reversed. 

GARY,  C.  J^  and  HYDRICK,  J^  concur. 

FRASER,  J.  I  concur  on  the  ground  that 
no  contract  for  mutual  wills  is  shown.  I  do 
not  think  the  question  of  undue  Influence  can 
arise  in  this  case. 

GAGE,  J.,  concurs. 


(100  8.  G.  SO) 

SANDERS  T.  D.  LANDRETH  SEED  CO. 

(No.  9043.) 

(Supreme  Oourt  of  Sooth  Carolina.     April  3, 

191&.) 

1.  Sales  4ss>270  —  Implied   Wabsantt  or 
Quality— Invoice  and  Bill  ov  Ladiho. 

Where  the  plaintiff  ordered  seeds  at  a 
sound  price,  which  were  shipped  to  him  under 
an  invoice  and  bill  of  lading  making  various 
statements,  negativing  any  warranty  of  qoalitj* 
such  statements  could  not  render  the  transac- 
tiun  a  sale  on  inspection;  since  a  soond  price 
warrants  a  sound  article. 

[Ed.  Note.— 'For  other  cases,  see  Sales,  Cent. 
Di«.  Si  766-768;    Dec.  Dig.  «=s>27a] 

2.  Sales  ^=»287-4mplied  Wabeantt— Bill 
OF  Ladino  and  Invoice— Statements. 

In  an  action  by  a  bujrer  of  potatoes  for 
damages  resulting  from  failure  of  the  crop, 
where,  by  the  invoice  and  bill  of  lading,  the 
seller  stated  that  it  would  allow  no  claim  for 
damages  after  delivery  to  the  carrier  in  good 
condition,  such  seller  could  not  escape  the  conse- 
quences of  its  own  statements  when  the  buyer 
took  it  at  its  word  and  planted  the  shipment 
without  asking  the  seller  to  take  back  the  goods. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SS  811--816;    Dec.  Dig.  «=»287.] 

3.  Sales  ^s»270  —  Denial  or  Right  or  In- 
spection— Effect. 

In  an  action  against  the  seller  of  seed  po- 
tatoes for  damages  resulting  from  failure  of  the 
crop,  where  the  buyer  had  no  right  of  inspec- 
tion  until  after  he  had  purchased,  denial  of 
the  plaintiff's  right  of  action  on  an  implied 
warranty  of  soundness,  raised  by  a  sound  price, 
could  be  predicated  as  upon  his  having  accepted 
the  goods  after  examination. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
D«.  §§  766-768 ;    Dec.  Dig.  <©=>270.] 

4.  Sales  €=»417  —  AcnoN  on  Wabbulntt  — 
Sufficiency  of  Evidence. 

In  action  against  a  seller  of  seed  pota- 
toes for  failure  of  the  cr<9,  evidence  held  snffi- 
cient  to  sustain  verdict  for  plaintiff  on  the  im- 
plied warranty  of  soundness  raised  by  a  sound 
price.  ^ 

[Ed!  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  1178 ;   Dec.  Dig.  «s»417.] 

5.  Sales   «=s»202  —  Shipment  —  RasEBTATiosf 
OF  Title. 

Where  seeds  were  sold  and  shipped  to  the 
buyer,  the  bill  of  lading,  with  drait  attached. 


«s>ror  other  oases  see  same  topic  and  KEY-NUMBER  in  all  Key-Mumbored  Digesu  and  Indexes 
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being  sent  to  a  bank  at  the  point  of  delivery, 
such  draft  being  paid  b.y  the  baver.  the  seller 
retained  title  and  possession  in  itself  until  the 
goods  arriyed  at  the  point  of  delivery  and  the 
draft  was  paid  and  the  bill  of  lading  turned 
over  to  the  plaintiff  by  the  bank. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  II  542-551;  Dec.  Dig.  <S=»202.] 

6.  Sales   ^=::266  —  Implied   Wabbantt   of 

QUALITT— INYOIOB  AND  BiLL  OV  LADING. 

The  implied  warranty  of  the  soundness  of 
goods  sold  raised  by  a  sound  price  cannot  be 
abrogated  by  the  mere  insertion  by  the  seller  in 
the  invoice  and  bill  of  lading  of  statements  neg- 
ativing any  warranty  or  any  responsibility  for 
the  quality  of  the  goods  in  general 

rE<L  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  II  743,  746,  747,  754-759;  Dee.  Dig.  ^is> 
266.1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Beaufort  County;   I.  W.  Bowman,  Judge. 

Action  by  Gustave  Sanders  against  tbe  D. 
Ijandreth  Seed  Company.  Judgment  for 
plaintifT,  and  defendant  appeals.    Affirmed. 

Mordecal  &  Gadsden  &  Butledge,  of 
Cbarleston,  for  appellant  W.  J.  Tbomas,  of 
Beaufort,  for  respondent.  « 

FRASEB,  J.  Tbe  respcmdent  gaye  to  the 
appellant  the  following  order: 

"G   Saaders,  Treasurer  Beaufort  County. 
"Ordar  with  D.  Laadreth  Baed  Ck>.,  Brfatol,  Pa. 

"Beaufort,  8.  C,  Jan.  IS,  IMO. 

SP06ax  Cobblers  9   2.90 

y     "    Spauldlng  Roaa    .  &    8.46 

20  bus.  Peas,'  Ameer,                     9  4.50 

60  No  cue  Extraordinary  Spunc  66 

20  bu.  Beans,  Red  Valentine  8J6 
1  No.  Nelon,  Kleckley  Sweet  N/0 

"Shipment  Dee.  90,  '01 

"Subject  to  rerlslon  or  caacellatioa  till  Nor.  lit, 
IMO.  [fiigned]       V.  V.  Vansant. 

"July  2t  1209.' 


t» 


The  order  was  written  on  the  official  sta- 
tionery of  Mr.  Sanders,  but  It  was  for  his 
private  use.  Hie  goods  were  sUpped  to  ap- 
pellant's agents  in  Sayannah,  Ga.,  in  car 
load  lots,  and  the  potatoes  intended  for 
Mr.  Sanders  were  there  separated  and  re- 
shipped  to  respondent  at  Beaufort,  S.  C. 
The  bill  of  lading,  with  draft  attached,  was 
sent  to  a  bank  in  Beaufort,  to  order  notify 
Gustave  Sanders.  Mr.  Sanders  paid  the 
draft,  and  took  the  bill  of  lading  to  the 
transportation  company,  and  took  possession 
of  the  potatoes  and  sent  them  to  his  faruL 
Comparatively  few  came  up,  and  this  action 
is  brought  to  recover  damages  for  the  defec- 
tive seed  potatoe& 

There  is  testimony  tending  to  show  that 
the  potatoes  were  in  bad  condition  when  Mr. 
Sanders  took  charge  of  them,  and  that  he 
knew  it  The  defendant  in  its  answer  ad- 
mitted that  the  price  was  sound,  but  alleged 
that  it  had  delivered  a  sonnd  article;  that 
the  plaintiff  had  every  opportunity  to  inspect 
the  potatoes  and,  after  inspection,  acce|>ted 
them;  that  tbe  same  was  without  any  war- 
ranty; and  that  the  defendant  is  not  liable 
for  the  failure  of  the  ];>otatoe8  to  germinate. 


The  invoice,  and  it  is  said  the  bill  of  lad- 
ing contains  the  following: 

Inyoice  offered  in  evidence  marked  "Exhibit  B." 
Exhibit  B— HDB. 

The  D.  Landreth  Seed  Burnet  Landreth,   Presi- 
Co.  gire  no  warrant,  ex-      dent, 

press  or   implied,    as   to  Burnet     Landreth,      Jr., 
description,  quality,  pro-      Treas. 

ductiveness,  or  any  oth-  S.     Phillips      Landreth* 
er  matter  of  any  .  seeds      6ec'y. 

they  send  out,  and  they  Bloomsdale  Seed  Farms^ 

will  not  be  in  any  way  Bristol,  Pa.,  Jan.  6, 1910. 

responsible  for  the  crop.  Mr.  Oustav  Sanders, 

If   the  purchaser  does  Beaufort,  S.  G. 

not  accept  the  goods  on  Bought   of   D.    Landreth 
these  terms,  they  are  at  Seed  Co., 

once  to  be  returned.  Founded    17S4,     Inoorpo- 


In  preparing  onion  sets 
and  potatoes  for  ship- 
ment every  possible  care 
is  taken  to  insure  safe 
carriage    and     delivery. 


rated  UMM. 

packages  220 

bags 
Boxes  36.300. 
crates  bbla. 


but   tbe    precarious    na-    Garden     Seed     Farmers 
ture.    of     such     articles  and  Merchants, 

makes  It  necessary  that 
we  should  caU  the  at- 
tention of  our  customers  to  the  fact  that  after  de- 
livery in  good  order  to  transportation  company 
(which  thereupon  becomes  the  agent  of  consignee), 
our  responsibility  ceases,  and  the  risk  of  safe  car- 
riage^  delays  of  carriers,  and  damage  from  any 
cause  whatever,  must  be  assumed,  by  the  purchaser. 
No  claim  for  damage  will  be  allowed  by  us.'  Onion 
sets  should  be  taken  out  of  the  barrels  or  crates 
as  soon  as  received  and  spread  out  on  a  dry  floor. 

We  do  not  guarantee  safe  carriage  or  delivery  of 
goods.  After  shipment  In  good  order,  our  responsi- 
bility ceases.    Tour  recourse  is  upon  the  carrier. 

Shipped  at  Risk  of  Purchaser. 

No  goods  taken  back.  All  claims  must  be  made 
within  five  days. 

All   Orders   are  Received  Subject  to  ■  Results  of 

Crops.    Net  cash,  dua  on  date  of  shipment,  subject 

to  draft  at  sight  \ 
Potatoes: 

130  sacks  Irish  Cobblers  O    190..  877.00 
30     **    Spaulding  Rose  ®    8.46. .    60.00 
70      "    Sunlight               &    2.90..  20a.0O-649.00 
Freight   36,300    lbs.    Bristol    to    Beaufort 
©29c 7S.»7 


Lesa  freight  Savannah  O  lOo.  sack. 


Theae  goodli  are  shipped  to  order. 


12.00 


702.87 


The  testimony  was  conflicting.  The  Jury 
found  for  the  plalutiff,  and  from  the  Judg- 
ment entered  upon  their  verdict,  the  defend- 
ant appealed. 

The  following  are  the  exceptions: 

[1,2]  1.  "There  was  no  testimony  tending 
to  show  that  the  defendant  was  responsible 
for  the  quality  of  the  seed  furnished  the 
plaintiff  or  for  its  productiveness  or  for  the 
crop,  and  the  evidence  showed  that  the  de- 
fendant had  expressly  disclaimed  any  such 
responsibility." 

The  weak  place  in  appellant's  case  Is  that 
very  disclaimer  of  responsibility  for  the  qual- 
ity of  goods  furnished.  The  attack  was  on 
the  quality.  The  general  rule  is,  undoubted- 
ly, that  a  sound  price  warrants  a  sound  arti- 
cle. The  effort  to  combine  the  order  with 
the  statement  on  the  invoice  and  bill  of  lad- 
ing,  as  a  matter  of  law,  must  fail  under  Gro- 
cery Co.  V.  Brooke,  70  S.  C.  496,  50  S.  E.  186. 


^s^Por  other  cases  see  same  tople  and  KBT-NUMBBR  In  aU  Key-Numbered  DigesU  and  Indexes 
84S.B.--56  -  .    i<     . 
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In  Uiat  case  Inspection  was  allowed  before 
the  payment  of  the  draft,  and  the  permis- 
sion was  written  on  the  bill  of  lading,  and  yet 
this  court  held  that  the  purchaser  was  not 
bound  to  exercise  the  permission.  Here  there 
was  no  such  indorsement  and  the  agent  of 
the  transportation  company  said,  while  he 
did  not  feel  bound  to  allow  goods  to  be  open- 
ed by  every  one,  he  would  probably  have  al- 
lowed the  plaintiff  to  open  and  inspect,  as 
he  was  a  responsible  man. 

When  the  plaintiff  first  saw  the  potatoes 
(and  we  have  seen  that  he  was  not  bound  to 
inspect)  he  had  already  paid  the  draft,  taken 
the  bill  of  lading,  and  was  then  the  owner  of 
the  goods.  It  is  claimed  by  appellant  that  it 
was  the  duty  of  the  respondent  to  notify  the 
appellant  of  the  defect  at  once.  Whether  the 
buyer  is  held  to  the  disclaimer  or  not,  the 
seller  cannot  escape  the  consequences  of  its 
own  statement.  That  statement  notified  the 
appellant  that  the  seller  did  not  hold  itself 
liable  for  defect  in  quality,  and  no  goods 
would  be  taken  back.  The  appellant  claims 
that  it  notified  the  respondent  time  and  again 
that  it  denied  llabiUty  for  "quality,"  and  it 
is  in  court  now  strenuously  maintaining  the 
same  thing. 

The  demand  for  reparation  was  refused  in 
advance  as  a  matter  of  right,  and  a  party  is 
not  bound  to  ask  a  favor.  The  appellant 
claims  he  should  have  been  given  the  oppor- 
tunity to  do  that  which  he  declared  he  would 
not  do.  "No  goods  taken  back."  If  the  ap- 
pellant had  shipped  the  potatoes  to  the  re- 
spondent, and  he  had  received  and  paid  for 
them,  after  he  knew  of  the  alleged  defects, 
and  nothing  more  appeared,  a  very  different 
sort  of  a  question  would  have  been  presented. 

This  exception  cannot  be  sustained. 

[3]  2.  "Because  the  testimony  offered  on 
behalf  of  the  plaintiff  showed  that  the  plain- 
tiff had  voluntarily  accepted  the  seed  pota- 
toes, after  examination,  and  had  himself  tak- 
en the  risks  of  producing  a  crop  therefrom.*' 

We  have  seen  that  there  was  evidence  to 
show  that  the  respondent  did  not  inspect,  nor 
was  the  right  to  inspect  accorded  to  him,  un- 
til after  he  had  purchased  them. 

This  exception  cannot  be  sustained. 

[4]  3.  "There  was  no  testimony  before  the 
Jury  to  sustain  the  plaintiff's  cause  of  ac- 
tion." 

We  have  seen  that  there  was  such  testi- 
mony, and  this  exception  is  overruled. 

[6]  4.  "Because  the  presiding  judge  erred 
in  refusing  to  charge  the  defendant's  first  re- 
quest to  charge,  which  was  as  follows:  'The 
jury  are  instructed  that,  if  they  find  from 
the  evidence  that  the  potatoes  were  in  good 
condition,  fit  for  the  use  for  which  purchased, 
when  the  same  were  shipped  at  the  point  of 
shipment,  and  that  the  same  were  purchased 
f.  o.  b.  with  draft  against  them,  then,  as  a 
matter  of  law,  the  title  to  the  shipment  pass- 
ed to  the  purchaser,  the  plaintiff,  when  put 


on  board,  for  carriage  to  the  point  of  destina- 
tion, and  the  defendant  would  not  be  liable 
for  any  damages  to  the  potatoes  occurring 
during  such  shipment  or  after  arrival  at  des- 
tination'— ^the  error  assigned  being  there  was 
no  admission  in  the  answer  which  made  it 
improper  to  charge  this  proi>osition,  and  the 
evidence  showed  that  the  shipment  of  these 
goods,  which  was  accepted  and  agreed  to  by 
him,  before  or  at  the  time  of  receiving  these 
goods,  was  f.  0.  b.  point  of  shipment.'* 

His  honor  could  not  have  charged  that  re- 
quest, because  the  undisputed  evidence  is 
that,  according  to  the  law  of  this  state,  the 
defendant  retained  title  and  possession  in 
itself  until  the  goods  arrived  in  Beaufort,  S. 
C,  and  the  draft  was  paid  and  the  bill  <rf 
lading  turned  over  to  the  respondent. 

This  exception  is  overruled. 

[6]  5.  "Because  the  presiding  judge  erred 
in  leaving  it  to  the  jury  to  say  In  charging  the 
defendant's  fourth  and  fifth  requests  to 
charge  and  in  his  general  charge  that  there 
was  any  contract  between  the  parties  that 
there  should  be  no  warranty  of  the  seed  fur- 
nished by  the  plaintiff  to  defendant ;  the  er- 
ror assigned  being,  that  such  contract  was 
shown  by  undisputed  evidence  in  the  c^ise, 
and  the  defendant  was  therefore  entitled  to 
have  its  request  to  charge,  without  the  mod- 
ification made  by  the  presiding  judge." 

Under  the  case  of  Grocery  Ck>.  v.  Brooke, 
70  S.  O.  496,  50  S.  B.  186,  Judge  Bowman 
could  not  have  made  the  charge. 

This  exception  \b  overruled. 

In  its  argument  In  reply,  the  appellant  rais- 
es the  question  of  measure  of  damageai  Tlie 
measure  of  damages  was  not  In  issue  on  dr^ 
cult,  nor  by  exception  to  this  court. 

The  judgment  appealed  from  is  afllrmed. 

GARY,  0.  J.,  and  HXDBICK,  WATTS,  and 
GAGE,  JJ.,  concur. 


dOO  SL  C.  S35) 

BENNETT  v.  COLLETON  CYPRESS  CO. 
et  al.  (No.  904S.) 

(Supreme  Court  of  South  Carolina.     April  1, 

1916.) 

1.  TbXSPASS    ^=»46  —  DAHAQSS  —  EXEMFI.AKT 

Damages. 

Where  defendants  contended  at  the  trial 
that  the  boundaries  of  a  tract,  the  timber  on 
which  bad  been  sold  to  them,  included  the  lands 
from  which  the  timber  in  controversy  was  cat, 
but  there  was  evidence  that  the^  had  previously 
offered  to  buy  that  timber,  which  plaintiff  had 
refused  to  sell,  and  that  they  cut  it  in  such  a 
way  as  to  conceal  their  operations  until  all  de- 
sirable timber  had  been  cut,  the  jury^  if  tber 
believed  such  evidence,  might  find  a  Willful  in- 
vasion of  plaintiffs  right  and  award  punitive 
damages. 

[Ed.    Note.— For    other    case,    see    Trespass, 
Cent.  Dig.  §§  123-127 ;   Dec  Dig.  <3=>46.] 

2.  TsiAii  ^=s»267  —  RBQUserrs  —  SUBSTiTUTiov 

BY  COUBT. 

In  trespass  for  cutting  timber,  where  de- 
fendants requested  a  charge  that  their  deed  to 
the  timber  fixed  the  beginning  point  at  a  boat 
landing,  which  was  at  the  high  land  of  plaintiff. 


^s»For  other  cases  see  same  topic  and  KET-NUMBBR  la  aU  Koy-Nttinbtred  Digtita  and  Indozea 
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and  that  the  burden  of  plaintiff  to  prove  the 
location  of  such  boat  landing  was  not  met  by 
proving  the  location  of  a  boat  landing  in  a 
swamp,  and  the  court  refused  the  charge  in 
those  words,  but  stated  the  language  of  the  deed 
that  the  boundary  began  at  the  high  land  of 
plaintiff  at  a  point  where  there  was  a  boat  land- 
ing, and  that  high  lands  and  swamp  lands  were 
not  the  same,  and  a  boat  landing  in  a  swamp 
would  not  be  a  boat  landing  at  the  high  lands, 
the  requested  charge  was  substantially  given. 

[Ed.  Note.— For  other  cases,  see  TrlaL  Gent. 
Dig.  |§  668-672,  674;   Dec.  Dig.  <S=»267.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County;  Hayne  F.  Rice,  Judge. 

Action  by  A.  Bennett  against  the  Colleton 
Qypress  Company  and  others.  Judgment  for 
the  plaintiff,  and  defendants  appeaL  Af- 
firmed. 

Howell  &  Gmber,  of  Walterboro,  for  ap- 
pellanta  Padgett,  Lemacks  &  Moorer,  of 
Walterboro,  for  resix)ndent 

FRASER,  J.  This  is  an  action  for  actual 
and  punitive  damages.  The  appellant  states 
the  case  as  follows: 

"The  above-entitled  cause  was  tried  before  the 
Honorable  Hayne  F.  Rice,  presiding  judge,  and 
a  jury,  at  the  March  term,  1914,  of  the  court 
of  common  pleas  for  Colleton  county^  and  re- 
sulted in  a  verdict  in  favor  of  the  plamtlff  and 
against  the  defendants  Colleton  Cypress  Com- 
pany and  Angus  McKenzie  for  the  sum  of  $2,- 
500  damages. 

"The  complaint  of  the  plaintiff  was  that  the 
defendants,  in  the  year  1910,  entered  upon  cer- 
tain lands  belonging  to  the  plaintiff,  described 
in  the  complaint,  and  destroyed  the  timber  grow- 
ing thereon.  For  this  alleged  wrongful  act  the 
plaintiff  sought  damages,  both  actual  and  puni- 
tive. The  answer  of  the  defendants  was  that 
the^  cut  no  timber  from  the  said  lands  of  the 

glaintiff,  except  such  timber  as  the  plaintiff 
imself  had  sold  and  conveyed  to  one  C.  B. 
Weekly,  who  in  turn  sold  and  conveyed  the 
same  timber  to  the  defendant  Colleton  Cypress 
Company. 

"At  the  dose  of  the  testimony,  plaintiflTs 
counsel  announced  in  open  court  that  they  did 
not  ask  for  any  damages  against  the  defendant 
Wigfall.  AH  of  the  testimony  shows  that  A. 
McKenzie  was  the  general  superintendent  of 
the  Colleton  Cypress  Company,  and  that  all  of 
his  acts  in  relation  to  the  cuttimg  of  this  tim- 
ber were  done  through  and  for  the  Colleton  Cy- 
press Company.  The  verdict  of  the  jury,  how- 
ever, was  against  the  Colleton  Cypress  Com- 
pany and  against  A.  McKenzie  in  his  own  right 
At  the  close  of  the  testimony  defendant's  coun- 
sel requested  the  court  to  instruct  the  jury  that 
they  could  find  no  verdict  against  the  defend- 
ants for  punitive  damages;  there  being  no  tes- 
timony tending  to  show  any  intentional  willful 
or  wanton  invasion  of  the  plaintiff's  rights  and 
no  testimony  upon  which  a  verdict  for  punitive 
damages  could  be  based.  The  court  refused  to 
instruct  the  jury  as  requested,  and  charged  that, 
on  the  contrary,  they  could  find  for  the  plaintiff 
punitive  as  well  as  actual  damages  agamst  the 
defendants. 

"The  jury  rendered  a  general  verdict  against 
the  defendants  for  $2,500  damages.  From  the 
judgment  entered  upon  this  verdict,  the  defend- 
ants appealed  to  the  Supreme  Court  upon  the 
exceptions  set  out  in  the  case. 

"Argument. 

"Ir  order  to  discuss  the  exceptions  intelligent- 
ly, it  is  necessory  to  state,  first,  the  essential 
facts  of  the  controversy. 


"On  December  1,  1909,  the  plaintiff  Abraham 
Bennett,  for  the  consideration  of  $4,000,  duly 
conveyed  unto  C.  B.  Weekly  (who  later  convey- 
ed to  Colleton  Cypress  Company)  all  of  the 
trees  and  timber  of  every  kind  situated  on  the 
following  described  tract  of  land: 

**Tract  No.  1.  Beginning  where  the  line  between 
A.  Bennett  and  J.  C.  and  Susan  Padgett  crosses 
the  Owens  Ford  causeway,  running  west  to  the 
corner  of  Mrs.  M.  J.  Carter's  land,  thence  south 
with  the  said  M.  J.  Carter  line,  thence  to  the 
main  run  of  Buckhead  Swamp,  thence  north- 
east following  the  main  run  to  Owens  Ford 
causeway,  thence  with  the  Owens  Ford  cause- 
way to  the  beginning,  containing  75  acres,  more 
or  less. 

"Tract  No.  2.  Beginning  at  the  northwest  cor- 
ner of  M.  J.  Carter's  land,  and  the  northeast 
comer  of  A.  Bennett's  land,  running  west  to 
the  Barrony  line,  thence  south  on  A.  Bennett's 
land  to  the  main  run  of  Buckhead  swamp, 
thence  with  the  run  of  Buckhead  swamp  to 
M.  J.  Carter's  land,  thence  with  the  line  of  M. 
J.  Carter's  land  to  the  beginning,  containing  60 
acres,  more  or  less. 

'Tract  No.  3.  Beginning  at  the  high  land  of 
A.  Bennett  at  a  point  about  300  yards  south  of 
Bell's  causeway,  known  as  the  boat  landing, 
running  west  to  the  main  run  of  Little  Salka- 
hatchle,  parallel  with  the  causeway,  thence 
down  the  swamp  in  the  southerly  direction  to  the 
line  of  Dr.  J.  P.  Herndon,  thence  east  and  south 
and  southeasterly  to  the  high  lands  of  A.  Ben- 
nett, following  the  line  of  Dr.  J.  P.  Hemdon's 
land,  thence  on  the  mud  line  of  Old  Bield  creek 
and  Salkahatchie  swamp  to  the  beginning,  con- 
taining 200  acres,  more  or  less. 

"The  plaintiff  admitted  the  execution  of  this 
conveyance,  but  contended  that  the  defendants 
cut  timber  over  and  beyond  the  boundary  lines 
mentioned  in  the  paid  deed.  The  sole  question 
of  fact  in  tiie  case  was  the  location  of  certain 
boundary  lines  mentioned  in  the  deed. 

"Tract  No.  1  is  not  involved  in  the  contro- 
versy; it  being  admitted  that  the  defendants 
did  not  cut  any  timber  beyond  the  boundaries 
of  that  tract  as  mentioned  in  the  said  deed. 

"The  only  disputed  boundary  line  of  tract  No. 
2  is  'the  main  run  of  Buckhead  swamp.'  The 
plaintiff  owned  land  lying  on  both  sides  of  the 
main  run  of  Buckhead  swamp,  but  sold  to  the 
defendant  only  the  timber  on  the  west  side  of 
the  said  run;  the  said  run  being  the  eastern 
boundary  of  tract  No.  2.  The  contention  of  the 
plaintiff  was  that  the  defendants,  in  cutting  the 
timber,  crossed  to  the  east  side  of  the  said 
main  run.  The  defendants  denied  this.  The 
undisputed  testimony  shows  that  Buckhead 
swamp  has  many  runs.  The  sole  issue  of  fact, 
in  so  far  as  tract  No.  2  is  concerned,  is  the  true 
location  of  the  main  run — which  one  of  the 
many  runs  is  the  main  run.  ^ 

"The  only  disputed  boundary  line  of  tract 
No.  3  is  the  correct  location  of  the  point  known 
as  the  *boat  landing,'  mentioned  in  the  deed. 
The  plaintiff  contended  that  the  boat  landing 
referred  to  in  the  deed  is  located  on  the  main 
run  of  Little  Salkahatchie  river.  The  defend- 
ants contended  that  the  boat  landing  referred 
to  in  the  deed  is  located,  not  on  the  main  run 
of  Little  Salkahatchie  river,  but  *at  the  high 
land  of  A.  Bennett* 

'  "The  testimony  shows  that  there  were  in 
fact  two  boat  landings  on  tract  No.  3,  one  locat- 
ed on  the  main  run  of  the  Salkahatchie  river, 
and  the  other  located  at  the  high  land  of  A. 
Bennett.  Which  of  the  two  is  the  boat  landing 
referred  to  in  the  deed?" 

There  are  seven  exceptions,  but  the  appel- 
lant argues  only  four — Nos.  1,  2,  6,  and  7 — 
and  consolidates  6  and  7. 

[1]  1.  The  first  question  argued  by  appellant 
is  the  consolidation  of  6  and  7,  and  raises  the 
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•question:  Is  there  any  evidence  to  sustain 
a  verdict  for  punitive  damages?  The  ques- 
tion as  to  which  of  two  bodies  of  water  In 
a  swamp  is  the  main  run  Is  a  question  of 
fact  for  the  Jury.  There  was  much  conflict 
of  testimony,  but  It  was  the  province  of  the 
jury  to  locate  the  main  run.  If  the  Jury  con- 
cluded that  the  western  body  was  the  main 
run,  and  the  defendants  cut  the  timber  be- 
yond that  run,  then  the  defendants  trespassed 
on  the  plaintiffs  land  and  were  liable  for 
actual  damages.  There  was  testimony  that 
the  defendants  offered  to  buy  the  timber 
across  the  western  run,  and  the  plaintiff  re- 
fused to  sell  it;  that  the  timber  was  cut  so 
as  to  conceal  operations  until  all  the  desir- 
able timber  was  cut 

If  the  Jury  believed  that  the  defendants 
tried  to  buy  the  timber  on  the  disputed  area, 
and  the  plaintiff  refused  to  sell,  and  that  It 
was  not  included  in  its  deed,  and  defendants 
knew  it,  but  the  defendants  took  it  any  way, 
they  could  have  given  damages  for  a  willful 
invasion  of  plaintiff's  rights.  The  exceptions 
that  raise  this  question  cannot  be  sustained. 

[2]  2.  The  first  exception  is  as  follows: 
-"That  the  presiding  Judge  erred  in  refusing  to 
charge  the  Jury  the  defendant's  third  request 
to  charge;  such  request  being  as  follows: 
'That  in  the  said  deed  the  boat  landing  men- 
tioned as  the  starting  point  of  the  said  bound- 
ary is  described  as  being  located  at  the  high 
land  of  the  plaintiff;  the  boundary  line  run- 
ning therefrom  west  to  the  main  run  of  Little 
Salkahatchie.  That,  in  order  to  recover  for 
an  alleged  trespass  in  crossing  this  boundary 
line,  it  was  Incumbent  upon  the  plaintiff  to 
prove,  to  the  satisfaction  of  the  Jury,  the  lo- 
cation of  this  boat  landing  at  the  high  lands 
of  the  plaintiff,  and  the  burden  is  not  met  by 
proving  the  location  of  a  boat  landing  in 
Salkahatchie  swamp  at  or  near  the  stream 
or  channel  and  entirely  away  from  the  high- 
lands of  the  plaintiff;  such  proof  being  in- 
consistent with  the  terms  of  the  deed  re- 
ferred to  and.  the  allegations  of  the  com- 
plaint' It  is  respectfully  submitted  that 
such  request  contained  a  sound  principle  of 
law,  was  directly  applicable  to  the  issues  in- 
volved, and  the  presiding  Judge  was  in  error 
in  refusing  to  charge  the  same." 

In  rei^onse  to  that  request  to  charge, 
Judge  Rice  said:  "Mr.  Foreman,  and  gentle- 
men of  the  Jury,  I  cannot  charge  you  that  in 
exactly  those  words,  because  it  seems  to  me 
that  that  contains  some  reference  to  the  facts^ 
and  I  am  not  allowed  to  even  intimate  what 
I- think  about  the  facts  in  this  case.  I  will 
say  this:  That  the  reference  of  this  deed  is 
as  to  the  boat  landing  on  the  high  lands  of 
Mr.  Bennett;  the  deed  says  tract  No.  3,  'be- 
ginning at  the  high  lands  of  A.  Bennett  at  a 
point,'  etc.  Now,  of  course,  you  know  as  well 
as  I  do  that  high  lands  and  swamp  lands  are 
not  one  and  the  same,  and  a  boat  landing  on 
the  high  lands  would  not  be  a  boat  landing  in 


the  swamp,  and  it  is  hardly  necessary  for 
me  to  say  that  proof  of  a  boat  landing  in  the 
swamp  is  not  proof  of  a  boat  landing  on  tbe 
high  land&" 

That  was  a  substantial  charge  of  the  re- 
quest   This  exception  cannot  be  sustained. 

3.  "That  the  presiding  Judge  was  in  error 
in  refusing  to  charge  defendant's  fourth  re- 
quest, as  follows:  'That  in  considering  the 
question  as  to  whether  or  not  the  pl&lntiff 
has  shown  any  right  to  recover  of  the  defend- 
ant, or  either  oi  them,  the  Jury  will  dis- 
regard all  claims  for  damages  for  the  alleged 
trespass  on  the  lands  of  the  plaintiff  lying  to 
the  south  of  what  is  known  as  Bell's  cause- 
way'; there  being  a  total  failure  on  the 
part  of  the  plaintiff  to  introduce  any  com- 
petent testimony  showing  damages  to  his 
property  on  tbe  south  side  of  the  said 
causeway." 

There  was  testimony  to  the  contrary,  and 
his  honor  could  not  have  so  charged.  This 
exception  cannot  be  sustained. 

Judgment  affirmed. 

GARY,  O.  J.,  and  HYDRIOK,  WATT8»  and 
QAGB^  JJ.k  concuf.    * 

'  (100  8.  C.  QSi 

TOWN  OF  DENMARK  v.  OORI#BT. 

(No.  9059.) 

(Supreme  Oourt  of  South  Carolina.     April  0, 

1916.) 

CannifAL  IrAW  ^s»1168—AppeaI/— Review- 
New  Tbiait-Questiows  or  Facts. 
Facts  being  involved  in  the  order  of  tbe 

circuit  court  granting  defendant  a   new  trial, 

on  the  ground  that  he  did  not  have  a  fair  trial, 

it  cannot  be  reviewed. 
[Ed.    Note.— For   other   cases,    see    (Mminal 

Law,    Cent.   Big.    8S    3061-3066,    3070,    3071, 

3074 ;  Dec  Dig.  «=>115a] 

Appeal  from  General  Sessions  Circait 
Court  of  Bamberg  (^unty;  T.  6.  Sease, 
Judge. 

M.  D.  Corley,  convicted  on  prosecution  be- 
fore the  Tovm  Council  of  the  Town  of  Den- 
mark, was,  on  appeal  to  the  circuit  court, 
granted  a  new  trial,  and  the  Town  appeals. 
Appeal  dismissed. 

The  order  of  the  circuit  court  Ib  as  fol- 
lows: 

This  cause  came  on  to  be  heard  befc»e  me  at 
the  present  term  of  court,  alleging  error  in 
the  town  of  Denmark  in  trying  the  defendant 
for  that  the  said  officers  of  said  town  bad  not 
qualified  or  taken  the  constitutional  oath,  as 
provided  for  in  article  8,  f  26,  of  the  Constita- 
tion  of  1896;  alleging  error  further  in  allow- 
ing the  testimony  as  to  a  search  warrant  when 
there  ^was  no  sufficient  warrant  to  search  de- 
fendant's premises;  alleging  error  further  in 
allowing  the  marshal  to  testify  as  to  a  search 
warrant  when  he  had  not  been  sworn  in  as  re- 
quired by  law  (in  other  words,  that  he  had 
not  taken  the  constitutional  oath  as  above  stat- 
ed) ;  alleging  error  because  the  warrant  under 
which  the  defendant  was  first  arrested  was  not 
sworn  to,  and  on  motion  the  same  was  quashed, 
and  the  said  court  erred  in  writing  out  a  Bimi- 
lar  warrant  and  affidavit  and  having  same  sign- 
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ed  by  marshal  or  other  person  and  arresting 
the  defendant  and  trying  him  summarily. 

The  further  exceptions  were  not  passed  upon. 

The  court  is  of  the  opinion  that  the  record 
having  disdosed  the  fact  that  the  officers  of 
the  town  not  haviog  taken  the  constitutional 
oath,  as  required  by  the  Constitution,  as  afore- 
said, and  not  holding  over,  having  been  just 
elected,  they  are  not  officers  de  facto»  and  this 
exception  is  sustained. 

The  court  is  of  the  further  opinion  that  the 
defendants  are  entitled  to  a  new  trial  because, 
the  warrant  having  been  9ua8hed,  the  defend- 
ant was  entitled  to  be  discharged  from  said 
arrest,  and  the  record  having  disclosed  the  fact 
that  counsel  objected  to  the  trial  of  the  cause 
at  that  time.  And,  under  the  circumstances 
disclosed  by  the  record,  I  hold  that  the  defend- 
ant has  not  had  a  fair  triaL 

The  court  is  of  the  opinion  that  the  objection 
as  to  the  testimony  tnr  the  marshal  or  other 
persons  disclosing  the  lact  that  contraband  liq- 
uors were  found  upon  the  premises  of  the  de- 
fendant is  not  tenable.  I  am  of  the  opinion 
that  the  town  had  the  right  to  prove,  by  any 
person  or  persons  who  may  have  seen  or  found 
contraband  liquors  upon  the  premises  of  the 
defendant,  they  had  a  right  to  prove  It,  and  this 
exception  is  overruled.  Xet  the  defendant  have 
a  new  trial;   and  it  la  so  ordered. 

J.  Wesley  Cmm,  Jr.,  of  Denmark,  far  ap- 
pellant JaB.  B.  Davis,  of  Barnwell,  for  re- 
spondent 

GABY,  O.  J*  The  defendant  was  tried  by 
a  Jnry  before  the  town  conncil  of  the  town  of 
Denmark,  for  storing  liquor  nnlawfally,  and 
appealed,  to  the  circuit  court,  which  granted 
him  a  new  trial,  whereupon  the  town  council 
appealed  from  the  order  of  the  circuit  court, 
which  will  be  reported. 

qSvo  of  the  grounds  upon  which  the  new 
trial  was  granted  involve  questions  of  law 
which  are  untenable,  and,  if  nothing  further 
ai^)eared,  this  court  would  render  judgment 
absolute.  There  is,  however,  a  third  ground, 
upon  which  the  new  trial  was  granted,  to  wit, 
that  the  defendant  did  not  have  a  fair  trial. 
The  record  shows  that  the  facts  were  involv- 
ed in  this  ruling,  and  prevents  this  court 
from  rendering  judgment  absolute.  Daughty 
▼.  BaUway  Ck>.,  92  S.  G.  861,  75  S.  B.  S53. 

Appeal  dismissed. 

HYDRIGK,  WATTS,  FBASER,  and  GAGB, 
J  J.,  concur. 


aOO  S.  C.  482) 
TOWN  OP  DENMARK  v.   ROBINSON. 

(No.  9058.) 

{Supreme  Court  of  South  Carolina.     April  9, 

1915.) 

Appeal  from  General  Sessions  Circuit  Court 
of  Bamberg  Connty;   T.  S.  Seaae,  Jadge. 

"To  be  officially  reported." 

J.  H.  Robinson  was  prosecuted  before  the 
rrown  CouDdl  of  the  Town  of  Denmark.  From 
a  judgment  on  a  verdict  of  guilty,  he  appealed- 
to  the  circuit  court,  which  granted  a  new  trial, 
and  the  Town  appeals.     Appeal  dismissed. 

J.  Wesley  Cmm,  Jr.,  of  Denmark,  for  appel- 
lant. Jas.  E.  Davis,  of  Barnwell,  for  respond- 
ent. 

GART,  C.  J.  The  principles  announced  hi 
the  case  of  Town  Council  of  the  Town  of  Den- 


mark V.  Corley,  84  S.  E.  884,  in  which  the 
opinion  has  just  been  filed,  are  conclusive  of 
the  questions  raised  by  the  appeal  in  this  case. 
Appeal  dismissed. 

HYDRICK,  WATTS,  and  ERASER,  JJ., 
concur. 

■*''"'■"  (75  W.  Va.  T9Z) 

MANCHESTER  et  aL  v.  PARSONS. 

(Supreme  Court  of  Appeals  of  West  Virginia* 

March  16,  1915.) 

(Syllahus  hy  the  Court.) 

1.  Bills  and   Notes  ^=s»427  —  Payment  to 
Pbiob  Holdsb— Bffsgt. 

Payment  to  a  prior  holder  does  not  dis- 
charge a  negotiable  instrument  in  tiie  hands  of 
a  subsequent  holder  in  due  course.  Subsection 
4  of  section  119,  Negotiable  Instruments  Act 
(Code  1913,  c.  98a,  |  4290),  does  not  apply  in 
such  case. 

[Ed.  Note.~For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ||  1233-1244;  Dec.  Dig.  <ds» 
427.] 

2.  Bills  and  Notes  ^=s»489  —  Action  bt 
Holder  in  Dux  (Doubsb— SiONATtntE  or  In- 

DOBSXB. 

In  a  suit  by  the  holder  in  due  course 
against  the  maker  of  a  negotiable  note,  the  gen- 
omeness  of  the  indorser's  signature  is  not  ma- 
terial if  he  has  either  authorized,  or  subsequent- 
ly ratified,  such  indorsem^ot. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and 
Notes,  CenL  Dig.  f|  1687-1642;  Dec  Dig.  «=» 
489.1 

3.  Trial  ^=5168  —  Dibection  or  Verdict — 
Evidence. 

When  the  evidence  is  such  as  to  warrant 
a  finding  by  the  Jury  in  favor  of  one  of  the 
parties  only,  the  court  may  properly  direct  a 
verdict  for  that  party. 

FEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  311,  37(5-380;   Dec.  Dig.  <8=»16ai 

Error  to  Circuit  Court,  Tucker  County. 

Action  by  Jason  Manchester  and  others 
against  L.  W.  Parsons.  Judgment  for  plain- 
tiifs,  and  defendant  brings  error.    Affirmed. 

L.  Hansford  and  A.  B.  Stallings,  both  of 
Parsons,  for  plaintifC  in  error.  A.  Jay  Val- 
entine, of  Parsons,  for  defendants  ^in  error. 

WILLIAMS,  J.  By  this  writ  of  error  de- 
fendant seeks  to  reverse  a  Judgment  recover- 
ed against  him  by  Jason  Manchester  and  L. 
M.  Elliott,  upon  notice  and  motion,  under 
the  statute.  The  recovery  was  upon  a  ne- 
gotiable note  made  by  defendant,  payable 
to  Burton  &  Co.,  a  partnership  composed 
of  L.  A.  Burton  and  D.  J.  Grindell,  and  in- 
dorsed to  plaintifls.  Defendant  filed  three 
pleas  on  which  issues  were  Joined.  The  sub- 
stance of  the  pleas  are:  (1)  That  defend- 
ant had  discharged  the  not6  by  payment  to 
the  legal  owner  and  holder,  before  the  suit 
was  brought;  (2)  denial  that  plaintiffs  are 
bona  fide  holders  for  value  In  due  course; 
and  (3)  that  the  name  of  Burton  &  Co.,  in- 
dorsed on  the  note,  is  not  the  firm's  genuine 
signature,  and  was  not  placed  there  by  any 
one  having  authority  from  them  to  do  so. 
This  last  plea  is  verified  by  affidavit 

After  the  evidence  had  all  been  introduc- 
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ed,  the  court,  on  motion  of  plaintiffs,  ex- 
cluded defendant's  evidence,  and  directed  the 
jury  to  return  a  verdict  for  plaintiffs.  A  mo- 
tion to  set  aside  the  verdict  was  overruled, 
exceptions  taken,  and  Judgment  entered. 

Burton  &  Co.  was  a  Kenton,  Ohio,  firm, 
engaged  in  importing  and  selling  horses  for 
breeding  purposes.  Defendant  lived  at  Par- 
sons, W.  Va.,  and  was  engaged  in  breeding 
horses.  The  note  is  for  $800,  payable  18 
months  after  date,  to  the  order  of  Burton  & 
Co.,  at  the  First  National  Bank  of  Parsons, 
with  6  per  cent  interest,  and  bears  date 
September  22,  1910.  It  is  proven  that  the 
note  was  negotiated  to  plaintiffs  by  one  Lee 
Whorton,  about  the  Ist  of  November,  1910. 
Whorton  was  then  employed  in  selling  horses 
for  Burton  &  Co. 

[1]  Defendant's  pleas  set  up  affirmative 
matters  entailing  on  him  the  burden  of  proof. 
Any  one  of  them,  if  sustained,  would  defeat 
recovery.  But  there  is  no  evidence  to  sup- 
port any  of  them.  To  sustain  his  first  plea, 
defendant  proved  that  on  the  3d  of  June, 
1911,  he  sold  and  delivered  to  Burton  &  Co. 
some  Percheron  colts  for  $1,675,  with  the 
understanding  and  agreement  that  it  was  to 
pay  his  note,  and  that  they  were  to  execute 
to  him  their  note  for  the  balance.  He  pro- 
duced a  letter  from  D.  J.  Grindell,  then  a 
member  of  the  firm,  but  now  deceased,  dated 
June  15,  1911,  acknowledging  receipt  of  the 
colts  in  good  condition,  and  promising  defend- 
ant to  send  him  his  note  and  the  firm's  note 
for  the  balance,  soon.  Counsel  contends  that 
defehdant's  note  was  thus  discharged.  But 
the  uncontradicted  testimony  of  L.  A.  Bur- 
ton, the  surviving  partner,  and  of  Lee  Whor- 
ton, is  that  it  had  been  indorsed  to  plain- 
tiffs, for  value,  about  the  1st  of  November, 
1910,  and  therefore  payment  to  the  origljial 
holders  did  not  discharge  it  Counsel  in- 
vokes subsection  4  of  section  119  of  the 
Negotiable  Instruments  Act  as  authority  for 
his  contention.  Section  119  describes  how  a 
note  may  be  discharged,  and  subsection  4 
reads:  "By  any  other  act  which  will  dis- 
charge a  simple  contract  for  the  payment  of 
money."  This  subsection  must  be  interpreted 
with  reference  to  the  general  purpose  of  the 
negotiable  instrument  act  It  must  be  read 
in  connection  with  its  other  provisions,  and 
made  to  harmonize  with  the  general  scheme 
and  plan  of  the  act.  Thus  vieVing  subsec- 
tion 4,  it  is  apparent  that  It  was  never  the 
legislative  intent  to  make  so  radical  a  change 
in  the  general  law  respecting  negotiable  in- 
struments, as  would  be  wrought  by  the  literal 
interpretation  contended  for.  It  is  clear, 
from  other  provisions  of  the  act,  as  well 
as  from  the  preamble  thereto,  that  the  Legis- 
lature did  not  contemplate  making  so  vital 
and  radical  a  change  in  the  law,  as  to  permit 
equities  between  the  original  parties  to  a 
negotiable  instrument  to  defeat  the  title  of 
an  innocent  holder  for  value  in  due  course. 
That  would  counteract  the  purpose  of  the 
statute^  which  was  not  to  revolutionize  the 


law,  but  to  amend,  enlarge,  and^  re-enact  cer- 
tain sections  of  the  statute  law  respecting 
negotiable  instruments,  and  consolidate  and 
arrange  in  one  act  the  general  laws  on  that 
subject,  so  as  to  make  them  uniform  with 
the  laws  of  other  states.    The  acts  which  will 
discharge  a  simple  contract  for  payment  of 
money,  in  order  to  effect  a  discharge  of  nego- 
tiable paper,  within  the  contemplation  of  sub- 
section 4,  must  therefore  necessarily  be  limit- 
ed to  such  acts  as  relate  to  and  affect  the 
holder  of  the  paper  demanding  payment  of 
it    It  does  not  include  a  holder  for  value  in 
due  course.    Negotiable  paper,  in  the  hands 
of  such  holder,  is  not  discharged  by  payment 
made  to  his   transferror,   either   before  or 
after  the  transfer.     Such  was  the   rule  of 
the  common  law  respecting  negotiable  paper, 
and  it  was  clearly  not  the  legislative  purpose 
to  change  the  rule.    It  would  injuriously  af- 
fect the  value  of  commercial  paper,  by  put- 
ting It  on  a  plane  with  simple  contracts  for 
the  payment  of  money.    We  cannot  conceive 
that  the  Legislature  intended  any  such  thing, 
although  a  Uteral  interpretation  of  the  sub- 
section in  question  might  indicate  otherwise. 
Other   provisions  of   the   statute   expressly 
preserve  the  rights  of  holders  in  due  course. 
Section  52   (sec.  4223)   defines  a  holder  in 
due  course  to  be  one  who  takes  the  paper 
in  good  faith  for  value^  without  notice  of 
any  infirmities  in  it  or  defect  in  the  title 
of  the  person  negotiating  it    And  section  57 
(sec.  4228)  says  that  such  an  one  holds  it 
"free  from  any  defect  of  title  of  prior  par- 
ties, and  free   from   defenses   available  to 
prior  parties  among  themselves  and  may  &i- 
force  payment  of  the  instrument  for  the  full 
amount   thereof    against   all   parties    liable 
thereon."    To  construe  subsection  4  of  sec- 
tion 119,  as  contended  for  by  counsel,  would 
defeat  section  57  and  other  provisions  con- 
tained in  the  act    Trust  Co.  v.  Crawford  & 
Ashby,  69  W.  Va.  109,  70  S.  B.  1089,  33  L.  R. 
A.  (N.  S.)   587,  holds  that  "the  rights  of  a 
bona  fide  assignee  of  such  a  note,  in  due 
course,  are  not  affected  by  the  equities  of 
the  maker.'*    Although  that  was  a  suit  on  a 
negotiable  note,  given  and  payable,  before  the 
passage  of  the  negotiable  instruments  statute, 
still  it  does  not  change  the  general   com- 
mercial law  in  that  respect    Hence  payment 
by  defendant  to  Burton  &  Co.,   before  the 
note  became  due,   whether  before  or  after 
they  had  negotiated  it,  could  not  defeat  col- 
lection by  an  innocent  holder  for  value  who 
acquired  it  in  due  course. 

There  Is  likewise  no  evidence  to  support 
defendant's  second  plea.  Every  holder  Is 
deemed  prima  facie  to  be  a  holder  in  due 
course.  Section  59  (sec.  4230).  And  if  it  be 
assumed  that  proof  of  payment  to  Burton  & 
Co.,  before  the  note  was  due,  shows  such  de- 
fect in  their  title  as  casts  upon  plaintiffs, 
the  holders,  the  burden  of  proving  that  they 
acquired  title  in  due  course,  still  they  have 
fully  discharged  the  burden.  Tljey  prove 
that  they  purchased  the  note  about  Novem- 
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ber  1,  1010,  and  paid  value  therefor.  There 
is  no  conflict  in  the  testimony  on  that  point. 

[2]  There  is,  however,  some  conflict  in 
the  testimony  respecting  the  genuineness  of 
Burton  &  Go.'s  signature  indorsed  on  the 
note,  an  issue  presented  by  the  third  plea. 
Still,  in  view  of  the  testimony  of  L.  A.  Bur- 
ton, a  member  of  the  firm,  admitting  that  the 
note  was  negotiated  for  them,  and  that  they 
received  the  benefit  of  it,  the  genuineness  of 
their  signature  becomes  immaterial.  By  re- 
ceiving the  money  for  the  note,  they  ratified 
the  indorsement,  no  matter  by  whom  made, 
and  no  one  else  has  any  right  to  controvert 
it  Bank  v.  Bryan,  72  W.  Va.  29,  78  S.  B. 
400. 

[3]  There  Is  no  evidence  upon  which  the 
Jury  could  have  returned  a  verdict  for  de- 
fendant, and,  according  to  the  well-establish- 
ed rule  of  practice,  the  court  properly  di- 
rected them  to  find  for  plaintiffs.  Diddle  v. 
Casualty  Co.,  65  W.  Va.  170,  63  S.  B.  962,  22 
Li.  R.  A.  (N.  S.)  779;  Butcher  v.  Sommer- 
ville,  67  W.  Va.  261,  67  S.  B.  726;  Vance  v. 
Vir^nia  Pocahontas  Coal  Co.,  82  S.  Bi  108L 

The  Judgment  is  affirmed. 


C75  W.  Va.  574) 

W.  BATESON  &  CO.  ▼.  BALDWIN  FORG- 
ING ft  TOOL  CO.  et  al.    (No.  2624.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  2, 191^.    Rehearing  Denied  April 

20,  1916.) 

(SyUdbus  hy  the  Court.) 

1.  Mechanics'    Liens  ^s»l48— Suboontbao- 
tob's  Lien— Validity. 

The  lien  of  a  subcontractor,  filed  pursuant 
to  section  3,  chapter  76,  serial  section  3844, 
Ck)de  1913,  containing  an  itemized  account  of 
bricks  furnished  from  time  to  time,  is  not  void 
on  its  face  or  in  fact,  because  it  contains  a 
lump  credit  for  187,000  bricks,  furnished,  but 
not  used  in  the  construction  of  the  building. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §  254 ;    Dec  Dig.  <d=9l48.] 

2.  Mechanics'  Liens  ^=s>281  —  Subcontbac- 

TOB's  Lien— ENFOBCEMBNlS-SuniCIENCT  OF 

'Evidence. 

The  decree  below  adjudging  to  such  lienor 
the  balance  claimed  by  him  for  said  material, 
and  as  a  valid  lien  upon  the  property  of  the 
owner,  and  that  such  itemized  account  was 
served  upon  the  owner  and  filed  in  the  clerk's 
ofiice,  within  the  time  required  by  the  statute, 
facts  put  in  issue  by  the  pleadings,  is  amply 
supported  by  a  reasonable  view  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §f  666-672;  Dec.  Dig.  ^S8> 
281.1 

3.  Mechanics'   Liens   ^=:>33  —  Subcontbao* 
toe's  Lien— Vauditt— Use  of  Matebial. 

The  fact  that  a  portion  of  the  bricks  so  fur- 
nished was  used  in  constructing  a  well  on  ad- 
joining land  with  right  appurtenant  to  the  prop- 
erty of  the  owner  and  attached  to  and  connect- 
ed with  the  same  by  means  of  pipes,  etc.,  and 
necessary  in  the  operation  of  his  plant,  does  not 
render  tiie  lien  therefor  on  said  plant  invalid. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
I^iens,  Cent  Dig.  §f  32,  33,  38 ;  Dec  Dig.  ^s> 
33.] 


4.  Mechanics'  Liens  ^=s>48— Matebialman's 
Lien— VAI.IDITT— Use  of  Matebial. 

That  such  subcontractor  or  materialman  at 
the  time  of  contracting  with  the  principal  con- 
tractor for  such  material,  or  while  furnishing 
the  same,  may  have  been  advised  that  a  portion 
thereof  was  to  be  used  by  the  principal  contrac- 
tor in  other  buildings  than  the  one  covered  by 
his  contract  with  the  owner  on  whose  property 
the  lien  is  asserted,  will  not  defeat  the  lien  fbr 
the  bricks  actually  furnished  and  used  in  the 
structure  on  the  property  of  such  owner. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §  61;    Dec.  Dig.  ^=s»48.j 

6.  Mechanics'  Liens  ^=»108  —  Subcontbac- 
tob's  Lien— Matebial  Fubnished. 

Though  material  furnished  by  a  subcontrac- 
tor be  charged  in  a  general  account  with  the 
principal  contractor,  the  subcontractor  will  nev- 
ertheless be  entitled  to  the  lien  given  by  stat- 
ute therefor,  to  the  extent  of  the  material  so 
furnished  and  actually  entering  into  the  con- 
struction of  the  building  on  the  owner's  land, 
if  such  material  was  in  fact  furnished  with  ref- 
erence to  and  in  execution  of  sudi  contract  of 
the  principal  contractor. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §§  140,  141;  Dec.  Dig.  <&==> 
108.] 

0.  Mechanics'  Liens  €=s>239  — Payments- 
Application. 

Payments  made  by  a  principal  contractor 
on  his  account  with  such  subcontractor,  if  not 
otherwise  applied  by  him,  may  be  applied  by 
the  creditor  or  by  a  court  of  equity  to  the  old- 
est items  in  the  account,  so  as  not  to  defeat  the 
lien  for  the  material  furnished  by  such  subcon- 
tractor, and  actually  entering  into  the  construc- 
tion of  the  building  contracted  for. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {§  420,  421;  Dec.  Dig.  ^=!> 
239.] 

7.  Mechanics'  Liens  ^=>149— Sttbcontbac- 
toe— Right  to  Lien— Validitt. 

A  subcontractor  contracting  to  furnish  the 
material  and  labor  and  perform  a  portion  of  the 
contract  of  the  principal  contractor,  for  a  stip- 
ulated ^rice,  has  a  lien  therefor,  and  such  Hen 
is  not  invalidated  because  his  account  is  the 
lump  sum  stipulated,  and  is  not  otherwise  item- 
ized, nor  because  the  labor  was  not  performed 
by  nim  personally.  In  such  case  the  account 
filed  with  the  lien  setting  forth  the  contract 
price  is  all  that    is  required. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  f§  256-269;  Dec.  Dig.  «S8> 
149.] 

8.  CoNTBAOTS  ^=»320  ^  Daicages  ^=s»120  — 

BXTILDING  CONTBACT— BbBACH— MEAfiUBE  OF 
DAJLAOES— LlABILITT   OF    OWNEB.  . 

In  a  suit  by  owner  against  contractor  in 
a  building  contract  for  breach  thereof  by  the 
latter,  the  measure  of  damages  is  the  amount 
of  the  loss  sustained  by  the  former  by  reason  of 
the  breach.  And  where  workmanship  or  mate- 
rials prove  defective  and  inferior  the  owner 
will  be  required  to  pay  only  what  the  building 
is  really  worth. 

[Ed.  Note. — For  other  cases,  see  Contracts. 
Cent  Dig.  1§  1459,  1469,  1493-1527 :  Dec.  Dig. 
^=:>320;  Damages,  Cent  Dig.  §(  291-306; 
Dec  Dig.  «=>120.] 

Appeal  from  Circuit  Court,  Wood  County. 

Suit  by  W.  Bateson  &  Co.  against  the 
Baldwin  Forging  &  Tool  Company  and  others. 
From  a  decree  for  plaintiffs,  defendants  ap- 
peal.   Affirmed. 


^soFor  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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H.  P.  Camden,  of  Parkersbarg,  and  William 
P.  Herod,  of  Indianapolis,  Ind^  for  appellants. 
E^reps,  Russell  ft  Hiteshew,  McGlner  A  Mc- 
Glner,  and  Smith  D.  Turner,  all  of  Parkera- 
burg,  for  appellees. 

MILLER,  J.  Plaintiff,  as  principal  C(m- 
tractor,  sued  defendant,  to  enforce  against  its 
property  their  alleged  lien  for  labor  perform- 
ed and  material  furnished  in  the  execution  of 
a  contract  to  construct  a  factory  building  in 
accordance  with  the  plans  ahd  specifications 
covered  by  the  contract,  impleading  also  nu- 
merous subcontractors  who  are  alleged  to  have 
performed  labor  and  furnished  material  in 
the  execution  of  said  contract 

Answers  and  cross-answers  were  filed  by 
the  Baldwin  Forging  ft  Tool  Company,  and  by 
several  of  the  subcontractors,  and  answers  to 
said  cross-answers  of  the  subcontractors  were 
also  filed  by  the  Baldwin  Forging  ft  Tool 
Company. 

After  issues  were  joined  on  these  pleadings 
the  cause  was  referred  to  a  master,  to  report 
the  property  of  defendant  company,  and  the 
several  liens  thereon,  and  the  priorities  there- 
of, and  from  the  decree  on  that  report  and 
the  several  exceptions  thereto,  the  Baldwin 
Forging  ft  Tool  Company  has  appealed,  and 
Bateson  &  Company,  without  itself  applying 
for  or  obtaining  an  appeal  from  the  decree 
against  them  in  favor  of  appellant  on  its  cross- 
answer,  for  $22,893.16,  and  as  found  by  the 
commissioner,  have  attempted  to  cross  assign 
error,  on  appellant's  appeal  from  the  decree 
against  it  in  favor  of  other  appellees,  and 
adjudicating  large  sums  against  its  property 
in  their  favor,  and  enforcing  the  liens  there- 
for. 

We  will  first  consider  and  dispose  of  the  er- 
rors assigned  and  relied  on  in  the  decree  re- 
specting the 

Lien  of  C.  H.  Shattuck,  Special  Receiver. 

The  first  point  of  error  raised  by  demurrer 
to  the  cross-answer,  and  by  exceptions  to  the 
commissioner's  report,  overruled,  is  that  the 
account  served  on  appellant  and  recorded,  and 
exhibited  with  the  bill,  is  not  such  an  itemiz- 
ed account  as  is  required  by  the  statute  to 
constitute  a  good  and  valid  lien  on  appel- 
lant's property.  In  support  of  this  proposition 
it  is  said,  and  the  fact  is,  that  the  account  be- 
gins with  an  item  on.  September  1, 1910,  and 
then  continues  with  numerous  intervening 
items  down  to  and  including  two  items  of 
November  26, 1910,  the  first  for  11,900  bricks, 
by  Lw  ^.  ft;  M.  S.  Car  No.  31797,  the  second, 
4,500  bricks,  hauled  by  wagon,  all  totaling 
526,100  bricks,  at  $7.50  per  thousand,  or  $3,- 
945.75.  And  that  following  these  items  and 
footings  is  an  item  under  August  — ,  1910, 
295,716  bricks,  $2,217.87,  and  after  them  the 
credit  item,  October  4,  1910,  $2,217.87 ;  and 
then  the  following  credit  under  date  1910, 
month  and  day  not  indicated: 

"Brick  used  by  W.  Bateson  ft  Co.,  elsewhere 
than   in   Baldwin  Forging   ft   Tool   Company 


plant  and  building  187  (meaning  187,000)  brick 
at  7.50  per  M.  ^ll02.5O.    To  balance  $2543.25." 

[1]  The  contention  is  that  as  the  credit 
item,  187,000  bricks,  is  not  itemized,  and  the 
account  on  its  face  does  not  show  what  items 
on  the  debit  side  are  covered  by  this  credit 
Item,  so  as  to  identii^  and  enable  the  owner 
to  definitely  trace  the  same,  it  is  not  an  item- 
ized account  within  the  meaning  of  section  3, 
chapter  75,  serial  section  8844,  Code  1913, 
and  is  therefore  void  on  its  face,  and  that 
the  demurrer  to  the  cross  bill  answer,  and  ap- 
pellant's exceptions  to  the  commissioner's  re- 
port, allowing  the  same,  should  have  beai  sus- 
tained, and  relief  denied. 

If  on  its  face  the  lien  is  void,  as  contoided, 
the  demurrer  and  exceptions  to  the  commis- 
sioner's r^;K>rt  properly  presented  the  ques- 
tion. Hill  Clutch  Co.  ▼.  Independent  Steel 
Co.  of  America,  82  S.  E.  223.  The  statute, 
section  3,  chapter  75,  serial  section  3844,  re- 
quires an  itemized  account,  and  sectioo  4, 
serial  section  3845,  of  the  same  chapter,  re- 
quires that  within  sixty  days  after  ceasing 
to  labor  on,  or  furnish  material,  ttie  perscm 
desiring  to  avail  himself  of  the  lien  provided 
by  the  statute,  must  file  with  the  clerk  of  the 
county  court,  "a  fust  and  true  aceauni  of  the 
amount  due  him,  after  allowing  all  credits, 
together  with  a  description  of  the  luroper^,*' 
etc.  Lumping  items,  or  lumping  estimates,  at 
least  on  the  debit  side,  will  not  do.  Niswan- 
det  ft  Co.  V.  Black,  50  W.  Ya.  188,  40  S. 
EX  431.  In  the  case  last  dted,  while  the  lien 
was  held  bad  as  to  the  lamping  esttmate 
therein.  It  was  held  good  as  to  all  items  prop- 
erly itemized.  So,  an  account  containing 
items  furnished  beyond  the  period  oC  nine 
months  from  l^e  date  of  the  notice  to  the 
owner,  contrary  to  said  section  3,  of  ciiapter 
75,  was  held  good  as  to  the  items  fumlahed 
within  that  period.  Huntington  Plumbing  ft 
Supply  Co.  ▼.  McGuffin,  83  S.  E.  194.  The 
lump  credit  of  187,000  bricks  in  the  account 
now  under  consideration,  however,  shows 
that  of  the  whole  number  of  bricks,  itemized 
on  the  other  side  of  the  account,  that  num- 
ber, whether  furnished  for  the  purpose  of 
constructing  the  defendant's  plant,  or  not,  did 
not  in  fact  go  into  that  construction,  for  they 
are  credited  back,  and  a  lien  Is  not  claimed 
for  them.  The  question  recurs,  is  the  account 
void  on  its  face  for  this  reason? 

True,  as  argued,  the  demurrer,  It  they  be 
well  pleaded,  admits  the  facts  alleged,  but  if 
the  exliibit  vouched  therefor  contradicts  or 
confiicts  with  the  allegations  we  take  the  ex- 
hibit as  showing  the  facts  and  not  the  al- 
legations of  the  pleading.  Richardson  v. 
Ebert,  61  W.  Va.  523,  56  S.  B.  887 ;  Board  of 
£3ducation  v.  Berry,  62  W.  Ya.  483,  436,  59  S. 
E.  169,  125  Am.  St  Rep.  975;  Lonsford  v. 
Wren,  64  W.  Ya.  458,  466,  63  S..B.  308;  Lum- 
ber Co.  V-  Railway  Co.,  69  W.  Va.  682,  688,  72 
S.  E.  786 ;  Plaster  v.  Harmon,  70  W.  Ya.  634, 
636,  74  S.  EL  906.  And  in  a  salt  to  enforce  a 
mechanic's  lien,  if  the  bill  and  exhibits  read 
together,  show  all  the  facts  necessary  to  be 
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alleged,  the  bill  is  sufficient  In  law,  and  the 
demurrer  should  he  overruled.  Grant  y. 
Cumberland  Valley  Cement  Co.,  58  W.  Va. 
162,  52  S.  E.  36.  By  these  authorities  either 
party  may  look  to  the  exhibit  on  demurrer, 
and  neither  is  bound  by  any  of  the  allega- 
tions in  conflict  or  inconsistent  therewith. 
Is  this  lieu  void  then  on  its  face,  regardless 
of  what  is  said  about  it  in  the  other  part  of 
the  pleading? 

It  will  be  observed  that  the  statute  re- 
quires an  itemized  account  of  the  labor  done 
and  material  furnished  by  a  subcontractor 
"for  the  construction,  alteration,  ♦  ♦  ♦ 
of  any  house  or  other  structure."  vThe  ac- 
count in  this  case  complies  literally  with  this 
requirement,  and  is  verified  by  the  oath  of 
the  claimant,  as  being  a  Just  and  true  ac- 
count But  the  statute  does  not,  in  terms  at 
least,  require  that  the  credits  be  itemized. 
What  is  required  is  an  itemized  account  of 
the  labor  done  or  material  furnished,  and  the 
affidavit  prescribed  by  section  3  requires  that 
affiant  shall  swear  that  a  certain  sum  is 
owing  on  the  account  after  allowing  all  Just 
and  true  credits  made  thereon;  and  section 
4  requires  the  account  to  state  the  "amount 
due  him,  after  allowing  all  credits."  Nei- 
ther section  requires  the  credits  to  be  itemiz- 
ed. In  Grant  v.  Cumberland  Valley  Cement 
Co.,  supra,  we  decided,  point  2  of  the  sylla- 
bus, with  respect  to  both  debits  and  credits 
that  itemization  in  form  was  unnecessary, 
if  it  appear  in  substance  and  effect  In  tbat 
case  the  account  in  question  contained  a' 
credit,  "By  aggregate  of  all  payments  made 
to  said  James  Grant  on  account  of  salary  up 
to  this  date,  ^000.00,"  and  it  w&s  held  good, 
the  reasons  for  so  holding  being  set  out  in 
the  opinion,  with  citation  of  authorities. 

So  we  are  disposed  to  hold  this  account 
valid  on  its  face.  While  our  dedsions  say 
that  such  lien  of  a  subcontractor  cannot  be 
enforced  against  the  property  of  the  owner, 
for  material  furnished  which  did  not  enter 
Into  the  structure  in  some  way,  with  perhaps 
aome  few  exceptions,  the  statute  at  least 
gives  an  incipient  lien  from  the  time  material 
is  furnished,  to  be  lost  if  in  fact  it  does  not 
so  into  the  structure.  The  affidavit  prescrib- 
ed by  said  section  8  requires  affiant  to  swear 
that  the  materials,  etc.,  furnished  were  actu- 
ally used  in  the  construction  or  alteration  of 
the  building,  making  plain  the  meaning  of 
our  statute.  Without  such  affidavit  the  lien 
would  not  be  good,  and  unless  the  legislature 
meant  that  the  statute  should  have  ^at  ef- 
fect no  such  affidavit  would  have  been  re- 
quired. Atlantic  Terra  Cotta  Co.  y.  Moore 
Constr.  Co.,  80  S.  E.  924 ;  McConnell  ft  Drum- 
mond  v.  Hewes,  60  W.  Va.  41,  40  S.  H.  436 ; 
Thorn  v.  Barringer,  81  &  B.  846. 

[2]  But  on  the  merits,  the  first  point  of 
error  is,  that  the  allegation  of  the  Mil  that 
an  itemized  account  of  material  furnished 
was  filed  with  the  owner  within  thirty-five 
days  after  claimant  ceased  to  furnish  the 


same,  is  denied  by  the  answer,  and  that  there 
is  no  proof .  supporting  it,  and  that  there  is 
no  evidence  sufficient  and  competent  to  sup- 
port the  allegation  that  the  last  items  in  the 
account,  of  November  26,  1910,  were  furnish- 
ed on  that  date,  or  that  the  bricks  covered  by 
these  items  ever  went  into  appellant's  build- 
ing. 

As  these  issues  are  sharply  drawn  by  the 
pleadings  they  must  be  determined  in  favor 
of  or  against  the  claimant  upon  the  evidence, 
and  according  to  the  rules  and  principles  ap- 
plicable in  such  cases.  The  commissioner  in 
his  report  says,  that  the  proof  is  not  as  defi- 
nite as  might  be  desired,  but  that  the  evi- 
dence satisfied  him  that  of  the  526,100  bricks 
furnished,  all  but  187,000  were  incorporated 
in  the  building,  with  the  exception  of  8,000 
or  10,000  used  in  the  building  of  a  well  on 
adjacent  property,  which,  though  not  located 
on  appellant's  property,  was  so  far  attached 
thereto  as  to  become  a  part  of  the  plant  and 
his  conclusion  was  that  the  lienor  was  enti- 
tled to  a  lien  on  the  property  and  plant  of  the 
defendant  company  therefor. 

But  the  pivotal  question  on  which  the  case 
must  turn  is  not  alone  whether  the  bricks 
were  used  in  the  building  or  on  the  plant  of 
the  owner,  but  whether  within  thirty-five 
days  after  ceasing  to  furnish  this  material 
notice  was  given  the  owner  by  the  lienor  as 
required  by  statute.  This  fact  being  denied 
the  burden  of  course  is  upon  the  claimant  to 
establish  it  clearly  by  proof.  Central  City 
Brick  Co.  V.  Norfolk  ft  W.  R.  Co.,  44  W.  Va. 
286,  28  S.  E.  926;  Wees  v.  Elbon,  61  W.  Va. 
380, 56  S.  B.  611.  A  witness,  Upson,  manager 
in  charge  for  Shattuck,  receiver,  swears  that 
delivery  of  the  626,100  bricks  furnished  was 
completed  about  November  26,  and  with  re* 
spect  to  the  two  items  of  November  26,  one 
of  4,500  bricks,  hauled  by  wagon,  and  the 
other  of  11,900,  shipped  by  rail,  that  he  saw 
the  first  item  loaded  and  started  on  its  way 
to  the  plant,  and  as  to  all  of  the  briciLs  haul- 
ed by  wagon  and  rail  that  he  saw  them  start- 
ed from  the  brick  works. 

And  in  regard  to  the  movements  of  the 
car,  in  which  the  last  lot  of  bricks  was 
shipped,  the  evidence  of  the  railroad  agents 
shows  that  it  was  delivered  on  the  George 
Street  siding  for  loading  the  bricks  on  No- 
vember 21st;  that  on  November  23d,  as 
shown  by  the  railroad  records,  this  car  had 
been  moved  by  the  B.  ft  O.  Railroad  Com- 
pany, and  that  on  November  24th,  it  was  de- 
livered to  the  Little  Kanawha  Railroad, 
loaded  with  brick  for  defendant  company's 
siding  at  the  plant;  but  there  is  no  evi- 
dence showing  Just  when  the  car  was  ac- 
tually delivered  on  that  siding.  The  Little 
Kanawha  agent  says  that  the  car  was  receiv- 
ed by  his  company  on  November  24th ;  that  it 
was  then  subject  to  the  orders  of  the  Bate- 
son  Company,  and  would  be  held  on  the  side 
track  of  the  company  until  he  had  orders 
from  Bateson  ft  Company  to  deliver  it  on  the 
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defendant's  switch  at  the  plant  The  next 
record  of  the  railroad  company  after  Novem-. 
her  24th  is,  that  the  car  was  delivered  to  the 
B.  &  O.  Railroad  Company  on  November 
30th,  1910,  empty.  A  witness,  Barrett,  an 
employ^  of  plaintiff  company  having  charge 
of  checking  up  deliveries  of  bricks  and  other 
materiar,  does  not  appear  to  have  been  exam- 
ined as  to  the  date  of  the  delivery  at  the 
plant  of  the  two  items  of  November  26th. 
The  only  part  of  his  evidence  tending  to 
throw  light  on  the  question  of  the  date  of  the 
delivery  of  these  two  items,  or  tending  to 
show  that  these  bricks  or  any  portion  thereof 
went  into  the  construction  of  the  plant,  Is, 
that  the  187.000  bricks  diverted  by  Bateson 
&  Company,  were  bricks  delivered  between 
October  10th,  1910,  and  November  25th,  1910, 
leaving  those  bricks  covered  by  the  last 
items  of  the  account  as  among  those  actually 
used  in  the  construction  of  the  defendant's 
plant,  and  In  the  construction  of  the  well 
on  the  adjoining  lot  The  testimony  of  Bate- 
son and  others  shows,  or  tends  to  show,  that 
the  bricks  that  were  used  in  the  plant,  In 
filling  in  and  patching  the  walls  after  the 
roof  was  on,  and  in  the  construction  of  brick 
piers  in  the  forge  shop,  machine  shop  and 
grinding  room,  were  of  the  brick  lastly  de- 
livered. The  evidence  shows  clearly  that 
the  bricks  lastly  delivered  were  those  cov- 
ered by  the  items  of  November  26th,  and 
.Bateson  swears  that  approximately  16,000  or 
17,000  brick  were  used  in  constructing  these 
piers,  and  that  all  these  were  bricks  pur- 
chased of  the  Parkersburg  Brick  Company, 
Shattack,  receiver. 

We  cannot  detail  all  the  evidence,  but  from 
that  recited,  and  other  evidence  in  the  case, 
we  think  the  commissioner  was  justified  in 
finding  that  the  bricks  charged  as  of  Novem- 
ber 26th,  were  delivered  to  Bateson  &  Com- 
pany, and  that  they  all  went  into  the  plant 
of  the  defendant  company.  True  It  cannot  be 
said  that  there  is  much,  if  any,  conflict  In 
the  evidence  on  this  point.  The  question  Is 
what  does  the  evidence  prove  in  regard  to 
the  date  of  the  delivery  of  these  last  bricks, 
and  the  use  made  of  them,  whether  in  de- 
fendant's plant,  or  diverted  to  other  uses. 
The  fact  that  4,500  bricks  were  delivered  by 
wagon  on  November  26th,  Is  supported  by  the 
testimony  of  Upson,  without  doubt  The 
doubt,  it  any,  relates  to  the  use  of  the  bricks 
after  they  were  delivered.  Contrary  to  what 
seems  to  be  the  general  cule  in  many  juris- 
dictions, our  statute  requires  that  in  order 
to  perfect  the  incipient  lien  begun  by  the 
delivery  of  the  material  the  lienor  must  show 
that  the  material  actually  went  into  the  con- 
struction of  the  building  contracted  for. 
Such  being  the  rule  of  the  statute,  and  one, 
as  in  this  case,  sometimes  difficult  to  com- 
ply with,  we  think  it  should  not  be  enforced 
with  such  rigidity  as  to  work  injustice,  and 
render  it  next  to  impossible  for  the  lienor 
to  comply  therewith,  and  to  deprive  him  of 
his  Uen  for  material  furnished  in  good  faith. 


and  when  he  has,  as  we  think  the  evidence 
of  the  special  receiver  shows  in  this  case, 
established  with  reasonable  certainty  that 
the  material  furnished  by  him  was  actually 
consumed  in  the  execution  of  his  contract  by 
the  principal  contractor.  The  owner  has  it 
in  his  power  by  due  care  to  save  himself 
from  any  imposition.  The  commissioner  hav- 
ing found  in  favor  of  the  lienor  and  the 
court  having  confirmed  his  report,  and  as  we 
cannot  see  that  the  decree  was  unwarranted 
by  a  reasonable  view  of  the  evidence,  we  are 
not  disposed  to  disturb  the  findings  of  the 
commissioner  or  the  decree  .of  the  court 
thereon,  at  least  in  so  far  as  the  bricks  used 
went  into  defendant's  plant 

[3]  It  is  contended,  however,  that  as  to  the 
bricks  used  in  building  the  water  well,  some 
10,000  or  11,000  in  number,  there  should  be 
no  lien  on  defendant's  land  for  them.  But 
if  the  fact  be  that  this  well  was  located  on 
land  leased  by  the  defendant  company  or 
over  which  it  had  an  easement  and  appurte- 
nant to  its  plant  and  connected  therewith  by 
pipes,  as  the  evidence  shows  the  fact  to  be, 
we  think  the  authorities  justify  us  In  hold- 
ing that  there  would  be  a  lien  on  the  plant 
and  property  of  defendant  for  the  materials 
used  in  the  construction  of  such  well  on  ad- 
jacent land,  with  right  appurtenant  to  the 
property  of  the  owner  and  constituting  a  part 
of  his  land.  Bodley  v.  Denmead,  1  W.  Va, 
249;  O'Nlel  v.  Taylor,  69  W.  Va.  370,  3T9, 
53  S.  B.  471. 

As  to  the  additional  point  made  against 
this  lien,  that  the  bricks  were  of  an  inferior 
quality,!  we  have  examined  the  evidence 
tiiereon,  and  we  find  little,  if  any,  merit  in 
it  The  statute  gives  a  Uen  for  the  value 
of  the  material  furnished.  There  is  no  evi- 
dence tending  to  show  that  the  value  of  the 
bricks,  as  decreed,  was  less  than  the  amount 
claimed.  The  evidence  shows  and  tends  to 
show  that  the  price  of  the  bricks  dettvered 
at  the  plant  of  this  company  was  $8.50,  In- 
stead of  $7.60  charged  therefor.  So  we  most 
overrule  this  point 

[4]  Another  point  made  against  this  lien 
as  a  whole  is,  that  the  bricks  were  sold  on 
the  sole  credit  of  the  contractor,  and  with- 
out any  reference  to  their  use  in  the  execu- 
tion of  his  contract  with  the  defendant  com- 
pany. If  the  evidence  established  this  fftct 
the  authorities  cited  would  probably  deny 
the  claimant  any  lien  for  the  brick.  Bat  we 
do  not  so  understand  the  evidence.  The  evi- 
dence of  Upson,  representing  the  receiver. 
Is,  that  he  sold  Bateson  the  brick  for  the 
purpose  of  building  the  building  for  which 
they  had  a  contract  with  the  Baldwin  Forg- 
ing ft  Tool  Company.  True,  he  says  that 
some  of  these  bricks  were  delivered  at  hous- 
es which  Bateson  &  Company  were  building 
near  the  tool  company's  plant  But  this 
would  not  defeat  the  lien  for  brick  actually 
used  in  the  construction  of  the  'defendant 
company's  building;  but  the  evidence  clear- 
ly shows  that  the  bricks  for  whi<di  a  Uen  is 
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claimed  were  furnished  with  special  refer- 
ence to  the  defendant's  factory  and  plant, 
and  that  those  for  which  a  lien  Is  claimed 
were  so  used.  We  think  these  facts  estab- 
lish the  right  to  the  lien.  2  Joned  on  Liens 
(3d  Ed.)  section  1326,  citing  Choteau  v. 
Tfiompson,  2  Ohio  St  114,  124,  opinion  by 
Judge  Thurman. 

lAen  of  Chancellor  Hardware  Company. 

[5]  The  first  point  of  error  made  against 
the  decree  adjudicating  this  lien  is,  that  it 
includes  the  price  of  the  rubber  old  roofing 
which  it  is  claimed  was  furnished  originally 
without  any  knowledge  or  understanding 
that  it  was  to  go  into  the  Baldwin  plant,  a 
point  Just  dispased  of  in  connection  with  the 
lien  of  Shattuck,  receiver,  and  the  same 
authorities  are  relied  upon.  As  in  the  for- 
mer case,  so  in  this,  the  evidence  does  not 
support  the  contention. 

Main  reliance  is  placed  upon  the  fact  that 
the  material  for  which  this  lien  was  decreed 
was  charged  In  a  general  account  of  the  hard- 
ware company  against  Bateson  &  Company, 
and  along  with  articles  sold  generally  and 
without  any  reference  to  their  being  used  in 
defendant's  plant  But  Bateson  &  Company 
were  not  general  dealers  in  merchandise; 
they  were  general  contractors,  and  the  chief 
item  of  the  account  was  for  the  material  and 
labor  employed  in  applying  it  to  the  roof  of 
defendant's  factory  building;  and  the  evi- 
dence shows  that  when  the  contract  for  this 
roofing  was  made  it  was  made  with  special 
reference  to  the  contract  of  Bateson  &  Com- 
pany with  the  Baldwin  Company,  and  with 
reference  to  its  application  to  defendant's 
factory,  and  that  the  material  and  labor  actu- 
ally went  into  defendant's  plant  The  price 
of  the  roofing  applied  to  the  building  as 
agreed  upon  was  $3.95  per  square.  We  think 
this  showing  under  our  statute  suflacient  to 
establish  the  lien.  McConnell  &  Drummond 
▼.  Hewes,  supra;  Hommel  v.  Lewis,  104  Pa. 
465;  Power  v.  McCord,  36  111.  214;  Presby- 
terian Church  V.  Allison,  10  Pa.  413. 

[6]  The  second  point  of  error  is  that  the 
commissioner  and  the  court  below  applied  the 
credits  to  the  discharge  of  those  items  in  the 
account  of  Bateson  A  Company  which  are 
non-lienable,  and  which  were  innocently  and 
by  mistake  Included  In  the  lien  as  filed.  We 
find  but  two  credits  in  the  account,  one  of 
September  19th,  1910,  $50.96,  and  one  of  De- 
cember 19th,  1910,  $400.00.  The  contract  for 
the  rubberoid  roofing  Included  the  labor  of 
applying  it  to  the  roof,  and  the  amount  thereof 
is  Included  under  one  item  charged  In  the  ac- 
count on  February  7,  1911,  $3,041.50,  the  very 
last  item  in  the  account.  There  being  no  evi- 
dence that  Bateson  &  Company  gave  any  di- 
rection as  to  the  application  of  these  pay- 
ments, equity  would  apply  them  to  the  oldest 
items  of  the  account.  According  to  the  evi- 
dence the  work  of  putting  on  this  roofing  was 
begun  the  latter  part  of  November,  1910,  but 


I  It  was  not  completed  until  January  31st,  1911, 
and  properly  it  could  not  have  been  debited 
either  to  Bateson  &  Company,  or  made  a  lien 
on  defendant  company's  plant  until  after  the 
work  was  completed,  and  no  payment  on  ac- 
count thereof  under  the  contract  could  have 
been  demanded  of  Bateson  &  Company,  or  of 
the  tool  company  until  that  time. 

Under  these  facts  and  circumstances  the 
hardware  company  had  the  right  to  make  the 
application.  Hempfleld  R.  Co.  v.  Thornburg, 
1  W.  Va.  261 ;  Poling  v.  Flanagan,  41  W.  Va. 
191,  23  S.  E.  685.  And  a  court  of  equity  had 
the  right  to  make  the  application  of  these 
payments  It  did  make  by  the  decree  appealed 
from,  no  application  thereof  having  been 
made  by  the  debtor.  See  Rowan  v.  Cheno- 
weth,  55  W.  Va.  325,  47  S.  E.  80 ;  Grafton  v. 
Reed,  34  W.  Va.  172,  12  S.  E.  767 ;  Genln  v. 
IngersoU,  11  W.  Va.  549. 

Nor  does  the  Inclusion  of  non-lienable  Items 
In  an  account,  unless  fraudulently  done,  viti- 
ate the  lien.  Huntington  Plumbing  ft  Supply 
Co.  V.  McGuffin,  supra. 

[7]  The  third  point  of  error  is,  that  it  was 
Improper  to  decree  the  lump  charge  of  $3,041.- 
50,  which  it  is  said  Included  the  price  of  the 
labor  for  applying  the  roofing  by  Cedl-Jones 
■Company,  characterized  as  second  subcon- 
tractors. There  is  no  merit  In  this  point 
The  hardware  company  contracted  to  furnish 
and  apply  this  roofing  at  so  much  per  square, 
and  of  course  could  not  perform  the  contract, 
being  a  corporation,  without  employing  labor 
to  make  the  application.  It  is  settled  by  our 
own  and  the  decisions  of  other  states  with 
statutes  like  ours,  that  a  subcontractor  ex- 
ecuting a  contract  of  this  kind,  and  who  does 
not  himself  personally  furnish  the  material 
and  perform  the  labor,  is  nevertheless  the 
one  furnishing  the  material  and  performing 
the  labor  under  the  statutes,  and  Is  entitled 
to  the  lien  provided  thereby.  Collins  v.  Board 
of  Trustees,  72  W.  Va.  583,  79  S.  B.  10.  And 
under  such  a  contract  for  an  entire  consider- 
ation, the  account  filed  with  the  lien  setting 
forth  the  contract  price  la  all  that  is  required 
and  is  sufl^cient  Taylor  v.  Netherwood,  91 
Va.  88,  20  S.  E.  888;  Bolsot  on  Mechanics' 
Liens,  section  411;  Gunther  v.  Bennett,  72 
Md.  384,  19  Atl.  1048;  Pue  v.  Hetzell,  16  Md. 
539;  Woolf  v.  Schaefer,  103  App.  Dlv.  567,  93 
N.  Y.  Supp.  184 ;  Ogden  v.  Alexander,  140  N. 
Y.  356,  35  N.  E.  638;  Clark  v.  Heylman,  80 
App.  Dlv.  572,  80  N.  Y.  Supp.  794. 

This  substantially  disposes  of  all  points  of 
error  made  against  the  allowance  of  this  lien. 
We,  therefore,  overrule  the  points. 

Lien  of  the  Radeker  Lumber  Company. 

Two  points  only  are  made  against  the  de- 
cree respecting  this  lien.  First,  that  no  ma- 
terial was  furnished  after  December  21st, 
1910,  and  notice  of  the  lien  therefore  was  not 
filed  in  time ;  and  second,  that  the  first  item 
in  the  account,  amounting  to  $76.20,  was  for 
lumber  not  of  the  grade  provided  for  by  the 
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[2]  The  main  issues  fought  out  before  the 
jury  were,  whether  the  fall  of  the  horse  was 
due  to  the  alleged  negligence  of  defendant, 
or  to  stumbling  of  the  horse  by  striking  his 
foot  on  the  paved  street  or  the  steel  rail  of 
defendant's  track,  unaffected  by  any  sup- 
posed negligence  of  defendant,  and  whether 
in  fact  the  rail  was  charged  with  electricity 
in  a  way  to  have  caused  the  fall  of  the  horse. 
That  the  horse  did  fall  upon  the  track,  in- 
juring plaintiff,  as  charged,  is  conceded; 
and  the  testimony  of  the  plaintiff,  and  sev- 
eral other  witnesses,  disinterested,  who  were 
present  and  observed  the  fall  of  the  horse 
and  the  character  thereof,  and  the  electrical 
manifestation  on  the  track  at  the  instant  of 
the  fall,  if  not  contrary  to  the  physical  facts, 
and  known  and  proven  characteristics  of 
electric  currents  over  the  wires,  motors  and 
tracks  employed  by  defendant  in  the  opera- 
tion of  its  railway  at  the  time  of  the  Injuries, 
certainly  justified  the  verdict  of  the  jury  on 
the  fact  of  negligence.  The  evidence  of  the 
witnesses  was,  that  the , horse  fell  as  his  foot 
struck  the  track,  not  as  if  stumbling  in  the 
ordinary  way,  but  as  if  shot,  that  his  feet 
fell  right  from  under  him,  and  that  he  fell 
straight  down.  These  witnesses  were  all  fa- 
miliar with  horses,  and  skilled  in  observing 
and  handling  them,  most  of  them  were  horse 
men,  traders  in  horses,  and  some  of  them 
say  they  knew  the  fall  was  not  a  stumble, 
that  it  was  peculiar  and  not  like  a  stumble, 
and  for  this  reason  their  attention  was  par- 
ticularly attracted  by  it  And  several  wit- 
nesses concur  in  saying  that  as  the  horse 
struck  the  rail  with  his  foot  sparks  flew  out, 
one  says  it  looked  more  like  a  string  of  fire 
than  sparks.  Plaintiff  also  swears  tha):  as 
he  fell  on  the  pavement  he  struck  his  finger 
against  the  rail,  and  that  it  knocked  him 
over,  gave  him  a  twist,  and  that  was  when 
the  broken  bone  of  his  leg  ran  through  the 
flesh,  causing  him  great  pain.  A  buggy  was 
passing  over  the  track  at  the  same  time,  and 
some  of  the  witnesses,  including  the  man 
riding  in  the  buggy,  witnessing  the  occur- 
rence, swear  positively,  that  when  the  iron 
tire  of  one  of  the  wheels,  the  other  wheels 
having  rubber  tires,  struck  the  same  rail,  it 
jumped  up  a  foot  or  more.  All  the  expert 
witnesses  concur  in  saying  that  when  bonds 
on  the  rails  are  broken  or  defective  the  rails 
at  the  bonds  may  become  very  hot,  and 
thereby  become  welded  together,  producing  a 
new  bond. 

As  to  whether  it  was  possible  for  the  elec- 
tricity in  the  rails,  employed  by  defendant 
for  motive  power  as  it  was,  to  escape  from 
the  rail  and  cause  the  injury  as  alleged,  two 
expert  witnesses,  one  for  plaintiff  and  one 
for  defendant,  the  defendant's  witness  be- 
ing its  track  foreman,  concur  In  saying  that 
if  the  bond  between  the  rails  was  broken  or 
defective,  a  horse  or  man  coming  in  contact 
with  the  rail,  as  claimed  by  plaintiff,  would 
receive  a  shock,  and  would  be  liable  to  get 
burned,  particularly  if  the  contact  was  be- 


tween the  point  where  the  bond  was  broken 
and  the  power  house.  And  defendant's  track 
foreman  says  he  has  seen  horses  fall  on  the 
track  from  such  shocks  when  there  were  bad 
bonds.  Another  expert  witness  for  defend- 
ant, an  electrical  engineer,  having  a  college 
degree  as  such,  and  manifesting  a  great  deal 
of  technical  learning,  and  with  considerable 
experience,  particularly  in  the  practical  con- 
struction of  electrical  machinery,  and  in- 
stalling electrical  plants  of  various  kinds, 
said  that  ''theoretically  and  practically  there 
is  no  possible  way  that  a  horse  could  get  a 
shock  sufi^cient  to  knock  him  down  off  of  tiie 
street  car  rail  only."  This  witness  goes  into 
considerable  detail  in  explaining  the  opera- 
tions of  electric  currents  over  the  wires,  and 
rails,  to  justify  his  opinion  that  the  accident 
and  injury  to  plaintiff  could  not  have  result- 
ed in  the  manner  described  by  plalntiff*8  wit- 
nesses. 

Strange  it  is  that  no  tests  were  made  at 
the  time  of  the  injury  or  afterwards  to  as- 
certain whether  the  bonds  on  the  rails  were 
broken  or  defective;  or  whether  the  rail 
which  was  supposed  to  have  done  the  injury 
was  in  fact  charged  with  electricity  as 
claimed.  Plaintiff's  counsel  excase  him  by 
saying  that  the  rails  were  mostly  under 
ground,  or  flush  with  the  street  pavement 
and  buried  In  brick  and  cement  and  entire- 
ly under  the  control  of  defendant  company, 
and,  that  it  was  the  duty  of  defendant  de- 
nying defective  bonding  of  the  rails,  to  have 
made  all  proper  tests,  and  to  overcome  by 
positive  evidence  the  presumption  of  negl^ 
gence,  arising  from  the  fact  of  the  accident 
and  attendant  facts  and  circumstances 
tending  to  show  negligence.  We  think  there 
is  much  force  in  this  position  of  counsel,  and 
that  the  general  rule  that  where  evidence  is 
in  the  possession  of  one  party  and  he  has  the 
means  of  producing  it  and  fails  to  do  so,  the 
conclusion  may  be  drawn  that  if  produced 
the  evidence  would  be  against  him. 

[3]  True  we  have  no  positive  evidence 
that  bonds  on  the  rails  at  the  point  of  the 
injury  were  broken  or  defective;  and  wheth- 
er the  dangerous  condition  of  the  rail  caus- 
ing the  injury  was  due  to  defective  bonding 
or  to  defects  in  other  at)pliance8  employed 
by  defendant  does  not  clearly  appear  by  any 
afllrmative  evidence  of  the  witnesses,  nie 
question  then  is,  do  the  facts  proven  and 
above  briefly  detailed,  by  a  fair  preponder- 
ance, establish  the  fact  of  negligence,  justi- 
fying the  verdict?  We  have  concluded  that 
they  do.  We  think  the  jury  could  reason- 
ably conclude  that  the  rail  struck  by  plain- 
tiff and  his  horse  was  overloaded  with  elec- 
tricity, and  that  it  was  escaping  as  described 
by  the  witnesses.  Besides  the  injury  to 
plaintiff  personally,  the  evidence  tends  to 
show  the  horse's  hoof  was  also  burned  or  in- 
jured by  the  escaping  electricity.  We  can 
not  refuse  to  give  weight  to  the  evidence  of 
the  physical  facts  occurring  at  the  instant  of 
the  horse's  fall,  not  deny  to  the  Jury  the 
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right  to  all  reasonable  inference  therefrom. 
If  these  physical  manifestations  were  present, 
as  the  witnesses  say,  and  the  jury  had  the 
right  to  believe,  a  case  was  presented  for 
the  application  of  the  rule  rea  ipsa  loquitur. 
Briefly  stated  that  rule  is  that  where  the 
agency  causing  the  injury  is  under  the  man- 
agement and  control  of  the  defendant,  and 
the  injury  is  such  as  in  the  ordinary  course 
of  things  does  not  occur  if  those  having  such 
management  and  control  use  proper  care,  it 
affords  reasonable  evidence,  in  absence  of 
explanation  by  defendant,  that  the  injury 
resulted  from  negligence.  Bice  v.  Wheeling 
Electrical  Co.,  62  W.  Va.  685,  59  S.  E.  626; 
Snyder  r.  Wheeling  Electrical  Co.,  43  W.  Va. 
661,  28  S.  E.  733,  39  L.  R.  A  499,  64  Am.  St 
Rep.  922,  and  other  cases  cited. 

[4]  Further  research  has  rewarded  us  in 
finding  three  decisions  of  other  courts,  not 
cited  by  counsel,  where  this  rule  was  applied 
on  concrete  cases  almost,  if  not  quite,  on  all 
fours  with  the  case  at  bar,  and  where  want 
of  evidence  showing  negligence  was  relied 
on.  We  refer  to  Trenton  Passenger  Rail- 
way Co.  V.  Cooper,  60  N.  J.  Law,  219,  37  Atl. 
730,  38  L.  R.  A  637,  64  Am.  St  Rep.  592, 
Clarke  v.  Nassau  Electric  Ry.  Co.,  9  App. 
Div.  51,  41  N.  Y.  Supp.  78,  and  Wood  v.  Wil- 
mington City  Railway  Co.  (1905)  5  PennewiU 
(Del.)  369,  64  Atl.  246.  All  these  cases  are 
cited  with  approval  as  the  basis  for  his  text, 
in  2  Joyce  on  Electric  Law  (2d  Ed.)  {  602. 
The  language  of  that  text  is: 

"Where  a  horse  being  driven  upon  the  pub- 
lic street  is  injured  by  contact  with  the  rails 
of  an  electric  street  railway,  such  fact  is  pre- 
sumptive proof  of  negligence  by  the  company  in 
the  operation  of  its  road." 

The  one  point  of  the  syllabus  in  Clarke  t. 

Nassau  Electric  Ry.  Co.,  supra,  is: 

"The  facts  that  a  horse  stepped  on  the  rail 
of  a  trolley  road  and  immediately  fell  to  the 
ground  in  a  dying  condition,  also  that  its  driv- 
er, toQching  the  hames,  received  a  severe  shock, 
held,  to  be  prima  facie  proof  of  defective  insula- 
tion and  so  of  negligence  on  the  part  of  the 
railway  company.'' 

And  i>ertinent  to  the  evidence  of  defend- 
ant's expert  witness  in  this  case,  the  court 
said  of  like  evidence  in  that  case: 

"It  is  tme,  the  expert  testimony  indicated 
that  such  an  accident  could  not  occnr  unless, 
through  the  defective  insulation  of  the  overhead 
wires,  some  portion  of  the  positive  current  was 
withdrawn  tnerefrom  and  found  its  way  into 
the  ground  or  other  surface  upon  which  the 
animal  was  stepping  at  the  time  he  also  came 
Into  contact  with  the  negative  rail;  but  the 
very  accident  itself  tended  to  show  that  such 
defective  insulation  existed  or  some  other  condi- 
tion which  would  produce  the  same  effect." 

And  as  to  the  application  of  the  rule  res 

Ipsa  loquitur  the  same  court  says: 

"The  fact  that  the  defendant  brought  elec- 
tricity into  the  street  for  use  as  a  motive  power 
and  the  fact  that  electricity  so  employed  was 
capable  of  escaping  in  such  a  way  as  to  pro- 
duce the  casualty  which  actually  took  place 
were  sufficient,  taken  together,  to  justify  the 
inference  that  the  accident  was  due  to  the 
fiirency  of  the  defendant,  in  the  absence  of  proof 


that  it  was  otherwise  caused.  The  maxim  ret 
ipsa  loquitur  is  directly  applicable.  Scott  v. 
London  &  St.  Katherine  Docks  Co.,  3  Hurlst, 
&  Colt.  596;  Kearney  v.  London,  Brighton,  etc.. 
Ry.  Co^  Lw  R.  5  Q.  B.  411;  s.  c,  L.  R.  6 
Q.  B.  759.  The  learned  counsel  for  the  re- 
spondent in  his  brief  apparently  assumes  that 
this  doctrine  cannot  be  invoked  unless  the  facts 
are  such  as  to  exclude  every  hypothesis  but 
that  of  the  defendant's  negligence,  and  argues 
that  the  railroad  in  Thirty-Ninth  street  might 
have  been  in  perfect  order  and  that  the  acci- 
dent might  have  been  occasioned  by  the  care- 
lessness of  third  persons  engaged  in  stringing 
telegraph  or  telephone  or  electric  light  wires. 
But  the  rule  is  one  which  relates  merely  to 
negligence  prima  facie,  and  it  is  available  with- 
out excluding  all  other  possibilities.*' 

[6]  But  it  is  suggested  that  a  proper  case 
is  presented  here  for  the  application  of  the 
rule  that  where  the  injury  sustained  may 
have  resulted  from  one  of  two  causes,  equal- 
ly plausible,  and  for  one  of  which  defend- 
ant is  liable  and  for  the  other  not,  the  bur- 
den is  on  the  plaintiff  to  show  that  the  in- 
juries resulted  from  the  negligence  of  the 
defendant,  and  were  not  the  result  of  the 
other  agency  for  which  defendant  was  not 
responsible.  If  any  force  be  given  to  the 
positive  evidence  of  the  witnesses  as  to  the 
manner  of  the  horse's  fall  and  the  electrical 
phenomena  occurring  on  the  rail  at  that  In- 
stant, we  cannot  say  that  the  theory  of  the 
defendant  that  the  horse  stumbled  naturally 
and  not  from  anything  due  to  defendant's 
negligence,  causing  the  Injury,  is  equally 
plausible  with  the  theory  of  plaintiff  that  the 
injuries  were  due  to  the  negligence  of  de- 
fendant Wherefore,  a  case  is  not  presented 
for  the  application  of  the  rule  invoked. 

Another  point  suggested  is  that  if  the 
track  was  defective  as  charged,  and  as  the 
evidence  of  plaintiff  tends  to  prove,  result- 
ing in  the  injuries  complained  of,  there  was 
no  evidence  showing  knowledge  thereof  on 
the  part  of  defendant  and  imputing  negli- 
gence. The  evidence  shows  or  t^ids  to  show 
that  the  track  in  question  had  been  laid  for 
several  years,  and  that  there  had  been  no 
real  tests  made  of  the  condition  of  the  rails 
at  the  point  of  the  injuries  since  they  were 
laid;  that  instruments  are  made,  and  meth- 
ods are  well  known  for  making  such  tests, 
but  had  not  been  used  or  employed  by  defend- 
ant company  in  testing  the  rails  assumed  to 
have  done  the  injury  in  this  case. 

For  the  foregoing  reasons  we  are  of  opin- 
ion to  affirm  the  judgment. 

• 

LYNCH,  J.,  absent. 

^^*°"  (75  W.  Va.  804) 

ARNOLD  v.  KNAPP  et  jal.     (No.  2502.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  16,  1915.) 

(SyUahug  by  the  Court.) 

1.  Bankbxjptcy  ^=>287— Trustee —Right  of 
Action — Pbeferenceb. 

Equity   has  jurisdiction  at  the  suit  of  a 
trustee  in  bankruptcy  of  an  insolvent  corpora* 
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tion.  by  Tirtae  of  section  40,  chapter  53.  serial 
aectton  2873,  Code  1913,  to  recover  from  a 
stockholder  dividends  unlawfully  declared  and 
paid  him,  and  to  recover  from  officers  and  di- 
rectors of  such  corporation  money  paid  them 
aa  creditor  within  four  months  of  the  adjudi- 
cation in  bankruptcy,  in  violation  of  the  fed- 
eral bankruptcy  act,  and  to  follow  the  funds 
so  improperly  paid  into  any  property  or  rights 
into  which  the  same  have  been  invested  and  to 
charge  the  same  therevdth. 

[£3d.  Note. — For  other  cases,  see  Bankruptcy^ 
Cent  Dig.  §{  411  147 ;   Dec.  Dig.  ^=s>2Sl.] 

2.  Equitt   ^=s»150— Biix—Mcltifabiousness 
—Trustee  in  Bankbuptct. 

The  bill  in  this  case  is  not  multifarious 
and  bad  on  demurrer  for  that  reason.  The  ob- 
jects sought  and  the  rights  and  interests  of  the 
defendants  impleaded  are  so  interwoven  and 
related  as  to  make  them  all  cognizable  in  one 
suit. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  11  342,  371-379;    Dec  Dig.  «=»150.] 

3.  Bankbuptct  ^=»287— Trustee— Recoveby 
of  prefebencea— rloht  of  action. 

Independently  of  an^  question  of  substitu- 
tion or  subrogation,  equity  has  jurisdiction  in 
such  suit  by  a  trustee  in  bankruptcy,  to  follow 
the  money  so  unlawfully  paid  officers  and  di- 
rectors, and  to  charge  them  therewith  and  the 
property  into  which  they  may  have  invested 
the  same,  for  the  benefit  of  all  the  creditors. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  S§  111  117;   Dec.  Dig.  «=>287.] 


4.  Bankruptcy    ^=>161— Corporations 
64i^preferences  by  corporate  officers. 

When  a'  corporation  becomes  insolvent,  or 
in  falling  condition,  its  officers  and  directors 
no  longer  represent  the  stockholders,  but  be- 
come trustees  of  the  corporate  property  and 
assets  for  the  benefit  of  all  the  creditors,  and 
cannot  then  prefer  themselves  or  other  credi- 
tors out  of  the  money,  funds  or  property  of 
the  corporation.  And  all  payments  or  prefer- 
ences so  made  within  four  months  of  adjudica- 
tion in  bankruptcy  are  voidable  and  recover- 
able by  the  trustee  in  bankruptcy  after  adjudi- 
cation on  like  principles  of  trusteeship^ 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  9§  261-263;  Dec.  Dig.  <9=s>161; 
Corporations,  Cent  Dig.  if  2170-2175;  Dec 
Dig.  i&3s>545.] 

5.  Bankbtuptcy  ^=s»166— Preference  Receiv- 
ed BY  Corporate  Officeb— Action  to  Rb- 
00  veb— Estoppel. 

A  managing  officer  and  director  of  an  in- 
solvent corporation  receiving  such  priority  of 
payment  and  preference  will  not  be  heard  to 
plead  ignorance  of  the  insolvency  of  his  cor^ 
poration  existing  at  the  time  of  such  prefer- 
ence, so  as  to  avoid  recovery  thereof  by  the 
trustee   in   bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  fil  250-253,  255-258;  Dec.  Dig. 
«=>166.] 

6.  Bankbuptcy  ^=s>165  —  Voi'dabub  Pbsivb- 
ENCEs— Payments  on  Notes  Executed  to 
CoBPORATE  Officers. 

Payments  on  notes  executed  to  himself  by 
such  managing  officer  and  charged  to  him  in 
his  account  of  money  loaned  or  other  obligation 
of  his  company,  and  endorsed  by  him  to  a  third 
person,  and  subsequently  paid  by  him  or  by  his 
procurement  out  of  the  funds  of  his  insolvent 
company,  and  within  four  months  of  the  adjudi- 
cation, will  be  treated  as  payments  to  him  and 
voidable  at  the  suit  of  the  trustees  in  bankrupt- 
cy against  him. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  §§  259,  260,  266 ;   Dec.  Dig.  «=»166.i 


7.  Bankruptcy  ^=»348  —  Voidabi*  Prefd- 
ENCB  —  Saulby  of  Corpobatb  Officee— 
"Debt  of  Wage  Eabneb." 

The  salary  of  such  officer  and  director  ii 
not  the  debt  or  claim  of  a  wage  earner  protected 
by  the  bankruptcy  act 

[Ed.  Note.— For  other  cases,  see  Bankroptcy, 
Cent  Dig.  i  536;   Dec.  Dig.  «s»348.] 

(Additional  SyUahua  hy  Editorial  8iaf.) 

8.  Equity  «=>148  — Puladino— "Mui.tifaii- 

OUSNESS." 

A  biU  is  ''multifarious"  when  the  different 
grounds  of  the  suit  are  wholly  distinct  from 
each  other,  and  each  ground  stated  in  the  hill 
is  sufficient  in  itself  as  a  subject  of  equity  ju- 
risdiction. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §§  341-867;   Dec  Dig.  «s>14& 

For  other  definitions,  see  Words  and  Phrasei, 
First  and   Second    Series,   Multifariousness] 

9.  Bankbuptct  ^=>54— Who  Dkdcbd  Insol- 
vent—**Faib  Valuation." 

The  term  "fair  valuation,"  aa  used  in 
Bankr.  Act  July  1,  1898,  c.  541,  80  Stat  544. 
providing  that  a  person  is  deemed  insolvent 
whenever  the  aggregate  of  his  property  shall  net 
at  a  fair  valuation  be  sufficient  to  pay  his  debts, 
means  the  present  market  value  and  the  valne 
that  the  debtor  might  realize  thereon  if  permit- 
ted to  continue  in  business. 

[Ed.  Note.— For  other  cases,  see  Bankrui 
Cent  Dig.  H  54,  84,  85;   Dec.  Dig.   "     " 

For  other  definitions,  see  Words  and  Fhraseik 
First  and  Second  Series,  Fair  Value.] 

Appeal  from  Circuit  Court,  Randdli^ 
County. 

Salt  by  D.  H.  Hill  Arnold,  trustee,  etc^ 
against  G.  A.  Knapp  and  others.  From  de- 
crees for  plaintiff,  defendants  appeal.  Af- 
firmed. 

W.  B.  &  B.  L.  Maxwell,  of  Elkins,  f6r  99- 
pellants.  Arnold  ft  Arnold  and  Talbott  ft 
Hopver,  all  of  Elkins,  for  appellea. 

MILLER,  J.  Plaintiff,  as  trustee  In  tuuik- 
ruptcy  of  the  Knapp-Sanderson  Company,  a 
corporation,  adjudged  a  bankrupt  in  Janv- 
ary,  1911,  of  which  defendant  H.  C.  Sander- 
son was  president,  and  defendant  O.  A. 
Knapp  was  secretary-treasurer,  filed  the 
present  bill,  at  April  rules,  1911,  the  object 
of  which  was,  first,  to  recoYtf  from  said 
Knapp  the  sum  of  $287.50,  diridend  on  the 
stock  held  by  him  in  said  company,  declared 
by  the  hoard  of  directors  on  January  20, 
1910,  but  not  paid  to  Knapp  or  credited  to 
him  on  the  books  of  his  company  until  No- 
vember 16,  1910,  such  dividend,  as  alleged, 
having  been  made  when  said  company  was  in 
fact  insolvent  and  had  no  surplus  out  of 
which  to  declare  a  dividend,  and  made  in  im- 
pairment of  its  capital  stock;  second,  to 
recover  from  said  Knapp  the  sum  of  $1,065.- 
00,  paid  by  him  out  of  the  funds  of  his  said 
company,  by  check,  November  9,  1910,  to  the 
order  of  one  Harding,  attorn^  for  WilUam 
Flint,  owner  by  assignment  from  R.  B.  Stal- 
naker,  of  the  first  of  three  purchase  money 
notes  of  said  Knapp  and  Sanderson  individ- 
ually, executed  to  said  Stalnaker,  and  se- 
cured by  a  vendor's  lien  reserved  on  a  tract 


^=s>For  otbor  cases  see  sam*  topic  and  KBT-NUMBB&  in  all  K«j-Nttmbered  Digests  and  ladsxes 


W.Va.) 


ARNOLD  V.  KNAPP 


89T 


of  6"/ioo  acres  of  land  In  Randolph  Conhty, 
conveyed  to  them  by  him,  and  in  payment  of 
said  note,  and  charged  to  said   Enapp  on 
account  of  the  indebtedness  of  his  company 
to  him,   as   an   nnlawful   preference;    and 
also  seeking  to  be  subrogated  to  the  rights  of 
said  Stajnaker  to  the  purchase  money  lien 
reserved  in  his  deed  aforesaid,  and  to  bare 
tbe  land  thereby  conveyed  sold  to  satisfy 
fiald  recovery;    third,  to  also  recover  from 
said  Knapp,  for  a  like  nnlawfal  payment  or 
preference  to  said   Knapp,   the  amount  of 
three  several  payments  to  the  Davis  Triut 
Company,   as  follows:     November  17,  1910, 
$200.00,  December  27,  1910,  $250.00,  and  De- 
cember 29,  1910,  $300.00,  on  account  of  tout 
several  notes  which  on  behalf  of  his  com- 
pany he  had'  executed  to  himself  and  endors- 
ed to  said  trust  company,  as  follows:    One 
of  August  19,  1910,  at  ninety  days,  for  $200.- 
00 ;  two  of  August  27,  1910,  at  four  months, 
one  for  ^100.00,  and  the  other  for  $150.00; 
and  one  of  August  29,  1910,  at  four  months, 
for  the  sum  of  $300.00,  all  alleged  to  be  void 
for  want  of  authority  of  said  Knapp  to  ex- 
ecute the  same,  and  all  paid  to  said  trust 
company  as  aforesaid;    fourth,  to  also  re- 
cover from  said  Knapp  as  unlawful  payments 
or  preferences,  the  sum  of  $200.00,  paid  No- 
vember 15,  1910,  and  the  sum  of  $375.00, 
paid  December  6,  1910,  on  account  of  the  al- 
leged indebtedness  6f  said  company  to  him ; 
and  the  bill  also  seeks  to  have,  all  such  al* 
leged    illegal     and    preferential    payments 
charged  as  a  lien  on  said  land,  but  subject 
to  all  prior  liens  and  encumbrances  thereon, 
as  alleged,  and  the  land  sold  to  satisfy  the 
same. 

The  bill  also  alleges,  as  a  basis  for  the  re- 
lief sought,  that  the  said  Knapp,  at  the  time 
lie  caused  said  payments  and  pref^ences  to 
t>e  made  knew  or  had  reason  to  believe  that 
said  company  was  insolvent,  and  that  the 
payments  were  so  made  with  intent  to  prefer 
and  give  him  an  unlawful  preference  over 
all  other  creditors  of  said  company. 

Defendant  Knapp  alone  demurred  to  the 
bill,  assigning  as  grounds,  (1)  want  of  equity 
therein,  (2)  full  and  complete  remedy  at  laW, 
<3)  multifariousness,  and,  (4)  that  the  Davis 
Trust  Company  is  a  necessary  party  to  the 
bill.  And  with  the  exception  of  defendant 
J.  H.  Font,  holder  of  one  of  said  Stalnaker 
notes,  Knapp  alone  answered  the  bill.  Of 
tbe  material  issues  of  fact  tendered  thereby 
he  controverts  the  following  only:  First, 
tliat  said  company  had  been  insolvent  for  a 
long  time  previous  to  the  time  it  was  ad- 
iudgred  a  bankrupt  He  says  that  up  until 
tbe  establishment  of  the  branch  store  at 
Rlchwood  in  September,  1910,  managed  by 
him,  said  company  was  in  fair  financial  con- 
lition ;  second,  that  the  four  notes  executed 
Hid  delivered  to  him  in  August,  1910,  ag- 
gregating $750.00,  were  then  received  and  ac- 
cepted by  him  as  cash,  and  as  payments  on 
respondent's  loan  to  his  company  in  January, 
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1910,  of  $2,100.00,~  and  that  said  notes  were 
at  the  same  time  charged  to  him  in  his  ac- 
count as  cash,  leaving  a  balance  due  him  of 
$1,151.22,  and  were  not  payments  to  him  at 
the  date  of  their  maturity  and  payments 
thereof  to  the  Davis  Trust  Ck>mpany;  that 
of  said  balance,  $706.22,  thereof,  was  arrear 
of  salary  and  $445.00  thereof  was  due  him 
on  account  of  the  loan  he  had  made  said 
corporation  in  January,  1910,  of  $2,100.00, 
and  on  which  said  loan  prior  to  the  execu- 
tion of  said  notes  in  August,  1910,  he  had 
received  by  way  of  credits,  March  5,  1910, 
$605.00,  May  27,  1910,  $500.00;  tbat  though 
said  notes  were  paid  at  maturity,  as  alleged, 
in  November  and  December,  1910,  it  is  not 
true  as  alleged  that  respondent  then  received 
the  money;  that  having  been  endorsed  by 
him  to  the  Davis  Trust  Company,  that  com- 
pany, the  creditor,  received  payment,  and 
not  himself,  and  he  denies  that  said  notes 
were  void  for  the  reason  alleged,  or  for  any 
reason ;  third,  he  denies  that  at  the  time  of 
said  payments  to  him  said  company  was  in- 
solvent, because  he  says,  it  had  sufficient 
property  which  if  sold  for  cash  would  have 
paid  its  debts,  and  says  that  at  the  time 
of  the  payments  to  him  he  had  no  idea  said 
company  was  insolvent,  and  had  no  reason 
to  believe  the  same  were  intended  as  prefer- 
ences over  other  creditors  of  said  corpora- 
tion ;  fourth,  respondent  denies  that  the  dec- 
laration of  the  dividends  in  January,  1910; 
and  payment  thereof,  amounted  to  an  im- 
pairment of  the  capital  stock,  and,  fifth,  he 
says  that  in  so  far  as  said  payments  were 
made  to  him  and  credited  for  salary,  amount- 
ing to  $907.50,  they  did  not  constitute  un- 
lawful payments  or  preferences,  made  within 
four  months  of  the  adjudication  in  bank- 
ruptcy. 

The  first  point  of  error  is  that  appellant 
Knapp's  demurrer  to  the  bill  should  have 
been  sustained,  on  the  grounds  assigned, 
namely,  (1)  complete  and  adequate  remedy  at 
law,  (2)  multifariousness.  Want  of  parties 
does  not  seem  to  be  relied  on  here. 

[1]  Was  there  complete  and  adequate  rem- 
edy at  law,  and  was  equity  without  jurisdic- 
tion to  grant  the  relief  prayed  for?  We 
think  Jurisdiction  in  equity  well  grounded. 
The  statute,  section  40,  chapter  53,  serial 
section  2873,  Oode  1913,  gives  equity  Juris- 
diction at  the  suit  of  creditors,  to  recover 
the  amount  the  capital  may  have  been  dimin* 
ished  by  the  distribution  and  payment  of 
dividends.  If  creditors  may  so  sue,  the  trus- 
tee in  bankruptcy  representing  them,  we 
think,  should  also  be  entitled  to  go  into  equi- 
ty for  the  same  purpose. 

Besides,  substitution  and  subrogation 
sought  by  the  bill  are  the  peculiar  subjects  of 
equity  cognizance.  Neff  v.  Baker,  82  Va.  401, 
4  S.  B.  620;  Haffey's  Heirs  v.  Birchetts,  11 
Leigh  (Va.)  88 ;  McN^l  v.  Miller,  29  W.  Va. 
480,  2  S.  B.  335;  Blair  v.  Mounts,  41  W. 
Va.  706,  24  S.  B.  620;  Simmons  v.  Lyles,  82 
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Grat  (Va.)  752.  These  features  of  the  bill 
distinguish  it  from  Maxwell  v.  Davis  Trust 
Co.,  69  W.  Va.  276,  71  S.  E.  270,  relied  on. 
That  case  simply  holds  there  is  no  Jurisdic- 
tion in  equity  at  the  suit  of  a  trustee  in  bank- 
ruptcy against  a  creditor  to  recover  prefer- 
ential payments  made  in  violation  of  the  na- 
tipnal  act  of  bankruptcy,  with  no  ground  of 
equitable  Jurisdiction  alleged.  If  right  of 
substitution  or  subrogation  or  other  grounds 
exist  in  allegation  and  proof  of  course  equi- 
ty would  have  Jurisdiction  to  convene  the 
several  lienors  and  enforce  the  lien  to  which 
plaintiff  is  entltied  to  be  subrogated. 

[2,  8]  But  is  the  bill  bad  for  multifarious- 
ness? We  do  not  think  it  is.  The  statement 
of  its  objects  and  purposes  shows  that  while 
the  claim  of  plaintiff  against  Knapp  ia^made 
up  of  several  demands,  some  for  subrogation, 
others  not,  all  are  recoverable  for  the  cred- 
itors of  the  bankrupt  estate*  and  chargeable 
against  his  interest  in  the  land  in  which  the 
money  paid  him  was  invested,  and  that  the 
interests  of  all  defendants  are  so  Involved  in 
the  relief  sought  against  him,  as  to  render 
it  improper  to  proceed  in  their  absence.  To 
render  a  bill  multifarious  the  different 
grounds  of  the  suit  most  be  wholly  distinct 
from  each  other,  and  each  ground  stated  in 
the  bill  must  be  sufficient  in  itself  as  a  sub- 
ject of  equity  Jurisdiction.  Hogg's  ESq.  Proc. 
sections  136a  and  I36b.  And  as  said  by  Mr. 
Hogg  in  this  connection: 

'*The  objection  of  multifariousneBS  in  a  bill 
may  be  disregarded  except  in  plain  cases,  where- 
by the  administration  of  justice  will  be  fur- 
thered and  multiplicity  of  suits  avoided."  Id. 
section  136 ;  Johnson  v.  Sanger,  49  W.  Va.  406, 
38  S.  E.  645. 

A  good  illustration  of  bills  properly  regard- 
ed multifarious  is  found  in  Turk  v.  Hevener, 
49  W.  Va.  204,  38  S.  E.  476.  In  the  case  here 
there  is  no  such  uniting  of  several  and  dis- 
tinct matters  distinct  in  their  nature,  against 
several  defendants,  unconnected  in  interest 
and  liability,  as  to  properly  stamp  the  bill 
multifarious,  as  In  Crickard  v.  Crouch,  41  W. 
Va.  503,  23  S.  B.  727;  Moore  v.  McNutt,  41 
W.  Vaw  695,  24  S.  E.  682;  Day  v.  Building  & 
Loan  Association,  53  W.  Va.  550,  44  S.  E.  779, 
and  other  cases  cited  and  relied  on  by  appel- 
lants. We  think  those  cases  inapplicable, 
and  overrule  the  point 

[3]  The  next  point,  and  one  involving  the 
merits  of  the  case,  is  that  the  court  erred  in 
subrogating  plaintiff  to  the  rights  of  Wil- 
liam Flint,  or  his  assignor  Stalnaker,  to  the 
first  note  paid,  and  the  vendor's  lien  securing 
the  same.  It  Is  contended  that  the  case  as 
presented  is  wanting  in  allegation  and  proof 
of  the  essential  elements  entitling  plaintiff  to 
the  relief  of  subrogation.  It  is  argued  (1) 
that  to  be  entitled  to  subrogation  one  must 
have  paid  the  debt  due  a  third  party,  (2) 
that  in  making  such  payment  he  must  not 
have  done  so  as  a  mere  volunteer,  but  on 
compulsion,  and  to  save  himself  from  loss  by 
reason  of  a  superior  lien  or  claim  of  the  one 


to  whom  payment  is  made.  Such  Is  undoubt- 
edly the  general  law  of  subrogation.  JStua 
litfe  Ins.  Co.  V.  Middleport,  124  U.  S.  534,  8 
Sup.  Ct  625,  31  L.  Ed.  537;  Prairie  State 
Bank  v.  United  States,  164  U.  S.  227,  231,  17 
Sup.  Ct  142,  41  L.  Ed.  412;  McClaskey  &  Grim 
V.  O'Brien,  16  W.  Va.  791 ;  McNeU  v.  Miller, 
supra.  It  is  urged  that  the  plaintiff  trustee 
did  not  in  fact  pay  the  note,  voluntarily  or 
involuntarily,  that  it  was  paid  for  accovmt 
of  Knapp  and  charged  to  him  by  the  Knapp- 
Sanderson  Company,  prior  to  adjudication  In 
bankruptcy,  and  while  it  was  still  doing  bnsi- 
ness,  and  that  neither  before  nor  since  had 
that  company  acquired  any  lien  <hi  said  real 
estate  entitling  it  as  a  subsequent  creditor  to 
pay  off  the  prior  debt  and  lien  and  be  sabro- 
gated  thereto  as  a  means  of  its  own  protec- 
tion. 

But  this  argument  based  on  the  gmieral 
rule  of  subrogation  is  not  decisive  of  the 
case  at  bar.  As  was  said  by  the  Virginia 
court  in  Simmons  v.  Lyles,  supra,  S2  Orat 
(Va.)  page  762: 

"Subrogation  is  the  creature  of  the  chancery 
courts.  It  is  not  founded  upon  any  idea  of 
contract,  but  upon  principles  of  equity  and  good 
conscience.  It  is  a  mode  which  equity  adopts 
to  compel  the  ultimate  discharge  of  a  debt  by 
him  who  in  good  conscience  ought  to  pay  it 
Brandt  on  Suretyship,  f  260." 

And  upon  principles  applicable  to  tmatees, 
it  is  well  settied  law  that  if  a  trustee  diverts 
trust  property  or  money  from  its  tme  and 
proper  course,  and  as  required  by  the  law  of 
the  trust  the  trust  fond  may  be  pursued  by 
the  benefidaries,  so  long  as  it  can  be  iden- 
tified, into  any  land  or  other  form  of  investr 
ment  made  by  the  trustee,  the  law  implying 
and  imposing  a  trust  therein  in  favor  of  siicli 
beneficiaries.  Marshall's  Bz'r  v.  Hall,  42  W. 
Va.  641,  26  S.  B.  300.  And  such  trust  money 
or  fund  may  be  followed  into  purchase  mon- 
ey notes  and  the  lien  reserved  therefor.  Fom- 
eroy,  Eq.  Jurisprudence  (3d  ESd.)  sections 
1048, 1049.  And  this  rule  applies  to  directors 
of  corporations.  Id.  section  1049,  p.  2023. 
And  to  a  trust  fund  in  the  hands  of  a  vendee 
of  land,  which  he  has  used  to  disdiarge  a 
lien  thereon,  under  such  drcimistanoes  as  to 
render  it  a  fraud  on  the  beneficiaries  unless 
the  lien  is  retained  for  their  benefit.  Oniy  v. 
Saunders,  77  Tex.  278,  13  S.  W.  1030 ;  Aik» 
V.  Taylor  (Tenn.  Ch.  App.)  62  S.  W.  200 ;  Bell 
V.  Bell,  174  Ala.  446,  56  South.  926,  37  K  B. 
A.  (N.  S.)  1208,  and  note. 

[4]  In  this  case  the  evidence  tends  strong- 
ly to  show  that  Knapp  had  no  authority  to 
execute  the  notes  to  himself,  or  to  Issue 
checks  in  i>ayment  thereof,  or  to  pay  and 
charge  himself  on  account  of  his  alleged  in- 
debtedness. The  by-laws  of  the  company  in 
express  terms  seem  to  have  denied  him  any 
such  authority.  But  whether  the  oiunK^  of 
conduct  and  dealings  by  him  at  Bichwood, 
while  he  had  charge  of  the  store  there,  and 
transacted  the  business  complained  of  in  this 
suit,  was  such  as  might  work  an  estc^ipel 
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upon  the  corporatton  to  deny  his  authority 
generally  in  the  premises,  we  need  not  say 
for  the  purposes  of  this  suit  The  law  by 
the  great  weight  of  authority  seems  to  be  set- 
tled that  when  a  corporation  becomes  insol- 
vent, or  in  a  failing  condition,  the  o£9cers  and 
directors  no  longer  represent  the  stockhold- 
ers, but  by  the  fact  of  insolvency,  become 
trustees  for  the  creditors,  and  that  they  then 
can  not  by  transfer  of  its  property  or  pay- 
ment of  cash,  prefer  themselves  or  other 
creditors,  and  that  this  is  so,  independently 
of  any  of  the  provisions  of  the  national  bank- 
ruptcy law.  Besides,  the  policy  of  our  law, 
by  statute,  section  2,  chapter  74,  serial  sec- 
tion 3830,  Code  1913,  for  many  years,  has 
been  to  void  all  preferences  of  creditors  by 
insolvent  individuals  or  corporations.  That 
the  officers  and  directors  of  an  insolvent  cor- 
poration are  trustees  for  the  creditors  is  es- 
tablished law  by  a  long  line  of  decisions  in 
this  state.  Pyles  v.  Riverside  Furniture  Co., 
30  W.  Va.  123,  2  S.  B.  909 ;  Hope  v.  Salt  Co., 
25  W.  Va.  789;  Ruffner  Bros.  v.  Welton  O. 
&  S.  Co.,  36  W.  Va.  244,  15  S.  B.  48;  Kahle 
V.  Oil  Co.,  51  W.  Va.  313, 41  S.  B.  233;  Sweeny 
V.  Sugar  Refining  Co.,  30  W.  Va.  443,  4  S.  B. 
431,  8  Am.  St  Rep.  88;  Ravenswood  S.  & 
G.  Ry.  Co.  V.  Woodyard,  46  W.  Va.  558,  33 
S.  E.  285;  Lamb  v.  Laughlhi,  25  W.  Va.  300, 
322 ;  Lamb  v.  Pannell,  28  W.  Va.  663,  666. 

As  the  law  in  this  state  once  was,  corpora- 
tions like  individuals  might  prefer  creditors, 
even  director  creditors.  Pyles  v.  Riverside 
Furniture  Co.,  supra,  30  W.  Va.  140  to  142, 
2  S.  B.  909.  But  such  is  not  the  present 
status  of  the  law,  certainly  not  in  so  far 
as  insolvent  corporations  are  concerned.  And 
by  section  52,  chapter  53,  serial  section  2884, 
Code  1913,  no  officer  or  director  of  a  corpora- 
tion can  prefer  himself  or  be  present  at  a 
meeting  of  the  directors  where  business  is 
transacted  in  which  he  is  personally  interest- 
ed, not  as  a  stockholder,  without  rendering 
the  transaction  in  his  favor  prima  facie  void. 
Ravenswood  S.  &  G.  Ry.  Co.  v.  Woodyard, 
supra,  46  W.  Va.  563,  33  S.  B.  285;  Sweeny 
V.  Sugar  Refining  Co.,  supra,  30  W.  Va.  443, 
4  S.  E.  431,  8  Am.  St.  Rep.*  8a  Whatever 
may  be  the  law  respecting  solvent  corpora- 
tions dealing  with  its  officers  and  directors, 
it  is  now  well  settled  by  the  great  weight  of 
authority,  that  an  insolvent  corporation  can- 
not pay  or  secure  a  pre-existing  debt  due  a 
director  in  preference  to  debts  due  others*  ^- 
ther  by  transferring  property  or  cash  to  him, 
or  by  giving  him  a  mortgage  on  corporate  as- 
seta  2  Cook  on  Corporations  (6th  Ed.)  sec- 
tion 692,  and  numerous  cases  cited  in  note. 
Our  statute,  section  2,  chapter  74,  serial 
section  3830,  Code  1913,  would  render  any 
such  transfer  or  assignment  of  property  in- 
tended as  a  preference  a  general  assignment 
for  the  benefit  of  all  creditors.  Payments 
in  casb  to  creditors^  other  than  officers  and 
directors  of  corporations,  would  not  be  void 
as  a  preference  under  the  statute.    Hulings 


V.  Hulings  Lumber  Co.,  88  W.  Va.  351,  369; 
18  S.  B.  620.  But  subsections  60a  and  60b, 
of  the  federal  bankruptcy  act  (U.  S.  Comp. 
St  1913,  S  9644)  as  construed  by  the  Supreme 
Court  of  the  United  States,  include  payments 
of  money  within  four  months  of  adjudica- 
tion in  bankruptcy  among  preferences  voida- 
ble under  that  act,  and  recoverable  by  the 
trustee  in  bankruptcy.  Pirie  v.  Chicago  Title 
&  Trust  Co.,  182  U.  S.  438,  442,  21  Sup.  Ct 
906,  45  L.  Bd.  1171.  This  federal  statute 
must  be  reckoned  with,  therefore,  in  deter- 
mining what  assets  of  a  bankrupt  are  to  be 
treated  as  trust  funds  or  property  which 
may  be  followed  and  recovered;  and  the  lien 
therefor,  by  subrogation,  enforced  against 
the  persons  and  property  into  whose  hands 
the  funds  and  property  have  come  and  been 
invested.  Independently  of  the  federal  stat- 
ute, it  is  laid  doMm  by  high  authority,  that 
the  time  when  officers  and  directors  lose 
power  to  prefer  themselves,  where  that  may 
be  lawfully  done,  or  to  deal  with  the  cor- 
porate assets,  except  as  trustees  for  the  cred- 
itors, is  not  limited  to  the  time  when  they 
have  declared  the  corporation  insolvent  by  a 
vote  to  that  effect,  but  whenever  the  fact  of 
its  insolvency  comes  to  th^r  knowledge,  and 
as  a  result,  that  a  discontinuance  of  the 
business  operations  will  likely  occur.  Jones 
on  Insolvent  and  Failing  Corporations,  sec- 
tions 131  and  132.  In  the  case  at  bar  it  is 
not  pretended  that  there  was  any  action  of 
the  board  of  directors  authorizing  the  execu- 
tion of  the  notes,  or  the  payment  of  the 
money  to  Knapp.  In  Jessup  v.  Thomason,  68 
N.  J.  Eq.  443,  59  AtL  226,  it  is  held,  that  an 
officer  who  pays  a  debt  from  the  corporation 
to  himself  within  ten  days  of  a  receivership 
must  refund.  And  it  is  well  settled  that 
neither  the  president  nor  the  treasurer  of  a 
corporation  has  inherent  authority  by  virtue 
of  his  office  to  execute  a  negotiable  note 
which  will  bind  the  corporation.  Bank  v. 
Laboringman's  Mercantile  &  Manufacturing 
Co.,  56  W.  Va.  446,  49  S.  B.  544.  So  far  then 
as  payments  w^e  made  to  appellant  Knapp 
in  cash,  or  for  his  account,  and  charged  to 
him,  out  of  the  money  belonging  to  the 
bankrupt,  they  must  be  regarded  as  prefer- 
ences to  him,  if  his  company  was  Insolvent, 
and  voidable  preferences  under  the  federal 
statute,  if  he  knew  or  had  reasonable  cause 
to  believe  a  preference  was  intended,  for  all 
were  made  within  four  months  of  the  adjudi- 
cation in  bankruptcy. 

[9]  But  appellant  insists  that  at  the  time 
of  said  payments  he  did  not  know,  and  had 
no  reasonable  ground  to  believe^  that  his 
company  was  insolvent;  and  he  contends 
that  there  is  in  fact  no  proof  of  actual  in- 
solvency at  that  time.  That  said  company 
was  then  insolvent,  within  the  meaning  of 
the  bankruptcy  act,  we  think  is  clearly 
shown  by  the  evidence  of  the  inventory  after 
bankruptcy,  made  a  short  time  after  these 
paymentSy  showing  that  the  assets  were  many 
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thousand  dollars  lees  than  the  creditor  lia- 
bilities, to  say  nothing  of  stock  liability ;  and 
that -when  subsequently  sold  and  purchased 
by  Knapp  and  Sanderson  from  the  trustee 
in  bankruptcy,  they  brought  $15,000.00,  a 
sum  sufficient  to  pay  only  about  fifty  per 
cent  on  the  total  indebtedness.  And  we 
•find  in  the  record,  evideoice  of  the  fact  that 
before  the  adjudication  of  bankruptcy,  and 
before  some  of  the  payments  were  made  to 
Knapp,  that  a  proposition  was  made  by  the 
corporation  through  them  to  settle  with  the 
creditors  on  the  basis  of  fifty  per  cent  of 
the  indebtedness.  Insolvency  does  not  de- 
pend, as  appellants  assume,  on  whether  the 
assets  if  sold  at  cost  price  would  pay  the 
debt&  A  person  or  corporation  is  Insolvent, 
within  the  meaning  of  the  bankruptcy  act, 
"whenever  the  aggregate  of  his  property,  ex- 
clusive of  any  property  which  he  may  have 
conveyed,  transferred,  concealed,  or  removed, 
or  permitted  to  be  concealed  or  removed,  with 
intent  to  defraud,  hinder  or  delay  his  credi- 
tors, shall  not,  at  a  fair  valuation,  be  suffi- 
cient in  amount  to  pay  his  debts."  Ck>llier  on 
Bankruptcy  (10th  Ed.  1914)  page  2.  The  stat^ 
ute  says  "fair  valuation."  This  has  been 
interpreted  to  mean  present  market  value, 
and  the  value  which  the  debtor  might  realize 
thereon  if  permitted  to  continue  in  business. 
But  in  considering  the  actual  value  of  com- 
mercial paper,  accounts,  etc.,  the  actual  val- 
ue, not  the  face  of  the  accounts,  must  be 
taken  as  the  true  value.  The  evidence  tends 
to  show  that  in  January,  1910,  taking  the 
property  and  stock  and  fixtures  at  cost,  and 
the  book  accounts  at  fftce  value,  and  not  at 
their  actual  value,  and  after  payment  of  the 
«Uvldend  declared,  a  small  balance  to  the 
<!redlt  of  profit  and  loss  remained.  But  the 
i^vldenoe  clearly  shows  that  these  assets,  par- 
ficularly  the  fixtures  and  book  accounts, 
i^gainst  which  nothing  had  ever  been  charged 
ror  depreciation,  were  many  thousand  dol- 
lars less  in  value  than  represented  on  the 
ttooks,  and  the  business  was  evidently  a  los- 
ing business  during  the  following  year,  as 
%ivldenced  by  the  inventory  taken,  and  the  re- 
/}ult  of  the  sale  thereof;  and  the  fact  that 
Insolvency,  denied  in  this  proceeding,  was 
not  interposed  as  a  defense  to  the  adjudica- 
tion in  bankruptcy,  we  think,  taken  together, 
fairly  establishes  insolvency  at  the  time  of 
the  alleged  preferences.  Collier  on  Bank* 
ruptcy,  supra,  page  10. 

[8]  But  did  Knapp  know  or  have  reason  to 
believe  a  preference  was  intended?  He  was 
secretary-treasurer  of  the  company.  He  and 
his  associate,  Sanderson,  were  the  main 
stockholders,  and  controlled  the  company, 
and  if  anyone  should  have  had  knowledge  of 
the  condition  of  the  company,  and  was  in- 
excusable for  not  having  such  knowledge,  it 
was  the  secretary-treasurer  of  the  corpora- 
tion. In  Whitehead  v.  Whitehead,  85  Ya. 
870,  876,  9  S.  E.  10,  it  was  held  that  such 
an  officer  cannot  be  heard  to  plead  Ignorance 
of  the  financial  condition  of  his  oorporation. 


And  our  cases  of  Lamb  t.  Oedl,  28  W.  Ya. 
653,  and  Lamb  v.  Pannell,  Id.  663,  In  effect, 
lay  down  the  same  rule. 

[6]  Another  point  made  by  aiv^lants 
against  the  decree  Is,  that  as  to  the  notes 
executed  by  Knapp  and  charged  to  bis  ac- 
count in  August,  1910,  and  held  by  the  Davis 
Trust  Company,  he  was  simply  endorser, 
and  not  creditor  of  the  bankrupt,  and  tbat 
the  payment  of  those  notes  at  maturity  in 
November  and  December,  1910,  within  four 
months  of  the  adjudication  of  bankmptcy, 
did  not  amount  to  a  payment  and  prefereuce 
to  him,  voidable  by  the  trustee  in  bankmptcy- 
But  we  find  no  authority  for  this  propoeltion. 
In  re  George  M.  Hill  Co.,  130  Fed.  315,  318, 
64  C.  C.  A.  561,  66  L.  B.  A.  68,  and  Pirie  v. 
Chicago  Title  and  Trust  Co.,  dted,  we  do  not 
think  in  point  The  Hill  Case  would  make 
the  trust  company  creditor,  and  liable  to 
account  to  the  trustee,  if  with  knowledge  or 
reason  to  believe  payment  was  made  to  it  as 
a  voidable  preference.  There  is  no  eTldenoe 
imputing  knowledge  to  the  trust  company. 

But  there  is  another  rule  applicable  to  ap- 
pellant as  endorser  of  the  notes,  and  the  ac- 
tive agent  in  making  payments  to  the  trust 
company.  By  the  weight  of  authority,  when 
such  is  the  fact,  and  a  director  is  endorser, 
payment  of  the  note  by  his  procurement  and 
to  his  relief,  constitutes  an  unlawful  prefer- 
ence to  him,  recoverable  from  him  hy  the 
trustee  in  bankruptcy.  2  Cook  on  Corpora- 
tions, section  693,  and  notes ;  Savage  ▼.  Mfl- 
ler,  56  N.  J.  Eq.  432,  36  Aa  678,  89  Aa 
665;  Miller  T.  Audenrled,  67  N.  J.  Bq.  2S2, 
57  Atl.  1076;  Collier  on  Bankruptcy  aOth 
Ed.)  813.  It  might  be^  upon  the  principles 
of  Kenyon  Bealty  Co.  v.  National  Deposit 
Bank,  140  Ky.  133, 130  S.  W.  965,  31  K  B.  A. 
(N.  S.)  169,  that  the  trust  company,  taking 
the  note  of  the  bankrupt  in  payment  of  the 
individual  indebtedness  of  a  director,  or  dis- 
counting the  paper  for  htm  indivlduaUy, 
would  not  be  protected  as  an  innocent  holder 
for  value.  But  that  question  is  not  presented, 
but  if  presented,  that  would  not  excuse  the 
offending  director,  endorser  of  the  paper.  It 
is  said  in  Collier  on  Bankruptcy,  just  cited, 
that: 

*'If  an  endorser  permits  or  induces  payment 
of  a  note,  with  knowledj?e  or  reasonable  cau^ 
to  believe  that  such  payment  win  result  in  a 
preference,  he  receiven  the  benefit  of  the  pay- 
ment and  he  is  a  creditor.** 

Another  rule  is  that: 

**The  payment  by  the  maker  of  a  note  to  the 
holder  in  exoneration  of  an  accommodation  in- 
dorser.  within  four  months  of  bankruptcy,  is 
a  preference  to  the  indorser  which  may  be  re^ 
covered  by  the  trustee  under  S  60,  snbdivisioa 
a  and  b,  of  the  bankruptcy  act^  Piatt  v.  Ivea. 
86  Conn.  690,  86  AtL  576,  45  Ii.  B.  A.  (N.  S^ 
1068. 

For  the  same  doctrine  see  Kobnsch  v. 
Hand,  156  Fed.  660,  84  C.  a  A.  872,  18  I..  B. 
A.  (N.  S.)  660,  and  note.  In  the  latter  case 
the  Supreme  Court  of  the  United  States  in 
April,  1908,  refused  a  writ  of  certiorari.  2M 
U.  8.  547,  28  Sup.  Ct  758,  52  L.  Bd.  82a 
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And  In  reply  to  the  contention  of  appel- 
lant Knapp  tbat  he  took  the  notea  as  cash, 
and  in  payment,  and  charged  himself  there- 
with in  August,  It  may  be  said  that  the  giv- 
ing of  a  note  generally  is  not  payment  of  a 
^ebt  Hornbrooks  y.  Lucas,  24  W.  Va.  493, 
49  Ant  Rep.  1^77 ;  Bank  ▼.  Good,  21  W.  Va. 
455,  464 ;  Lewis  v.  Davisson's  Ex'r,  29  Orat 
(Va.)  216,  225 ;  2  Daniel  oh  Nee.  Inst.  (6th 
Kd.)  section  1260.  And  It  is  urged  by  appel- 
lee, that  In  this  case  none  of  the  notes  were 
authorized  or  executed  in  accordance  with 
the  by-laws  governing  such  transactions. 

[7]  Another  point  of  contention  by  appel- 
lant Knapp  is  that  as  to  the  salary  part  of 
his  account,  paid,  the  payments  thereon  were 
not  preferences  voidable  in  bankruptcy.  The 
answer  to  this  proposition,  according  to  the 
authorities,  is  that  the  salary  of  an  officer 
or  manager  of  a  corporation  |s  not  the  debt 
or  claim  of  a  wage  earner,  protected  by  the 
statute.  Collier  on  Bankruptcy,  906.  A 
debt  due  from  a  cor];)oratlon  to  an  officer  on 
account  of  salary  stands  on  the  same  basis 
as  any  other  debt  to  such  director.  2  Oook 
on  Corporations  (6th  Ed.)  section  692,  page 
2126.  and  note. 

The  necessary  conclusion  from  the  forego- 
ing is.  that  the  two  decrees  appealed  from  of 
March  5th,  and  May  29th,  1913,  respectively, 
must  be  affirmed,  and  we  win  so  order. 
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ATKINS  V.  EVANS  et  al. 

<Sopreme  Court  of  Appeals  of  West  Virginia. 

March  IB,  1915.) 

(ByUahuM  hy  the  Court,) 

1.  Gabnishmxnt  ^=»95,  104— Jubibdiotion— 

SSBVICB  OF  GaBNXSHBE. 

In  garnishment,  it  is  primarily  essential  to 
the  court's  jurisdiction  in  relation  to  the  debt 
or  property  sought  to  be  affected,  that  the  gar* 
nishee  be  actually  served  with  the  writ  of  at- 
tachment whereon  he  is  designated  as  such.  Ac- 
ceptance of  senrice  or  Tolnntary  appearance  by 
the  garnishee  will  not  suffice. 

[Ed.  Nete. — For  other  cases,  scfe  Garnishment, 
Cent  Dig.  |i  181-188,  209-213 ;  Dec.  Dig.  «=» 
96,  104.f 

(Additional  Syllahut  hy  Editorial  Staff,) 

2.  Gasnishmkitt  <g=>l— Natubb  or  Pbocbbd* 

INO. 

A  "garnishment**  proceeding  is  in  the  natare 
of  a  proceeding  in  rem.  Its  aim  is  to  Invest  the 
plaintiff  with  the  right  and  power  to  appropri- 
ate, to  the  satisfaction  of  his  claim  against  the 
defendant,  property  of  the  defendant  in  the 
hands  of  the  garnishee,  or  a  debt  dae  from  the 
garnishee  to  the  defendant 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  S  1 ;   Dec.  Dig.  <&=>1. 

For  other  definitions,  see  Words  and  Phrases, 
jfflrst  and  Second  Series,  Garnishment] 

Error  to  Circuit  Court,  Mingo  County. 

Action  by  L.  H.  Atkins  against  William 
Evans  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 


Quealnberry  ft  York,  of  Wllllamaon,  for 
plaintiff  in  error.  8.  D.  Stokes  and  Wade 
H.  Bronson,  both  of  Williamson,  for  defend- 
ants in  error. 

ROBINSON,  P.  An  action  for  the  recov- 
ery of  money,  brought  by  Atkins  against 
Evans  and  others,  partners,  regularly  pro- 
ceeded to  issue,  trial,  and  judgment  for  the 
plaintiff.  A  writ  of  attachment  accompanied 
the  action.  On  this  writ  James  O.  Cole  and 
Clinton  Crane,  partners,  were  designated  as 
garnishees,  pursuant  to  Code  1913,  ch.  106, 
sec.  5  (sec  4459).  An  invalid  service  of  the 
writ  having  been  made  as  to  the  garnishees, 
they  accepted  service,  appeared,  and  filed 
th^r  answer.  In  the  answer  they  admitted 
that  when  the  writ  came  to  them,  they  were 
liable  in  a  particular  sum  to  the  defendants 
in  the  action.  But  they  set  forth  that  subse- 
quently they  had  received  notice  from  one 
Deskins  that  he  was  the  owner  of  the  debt 
upon  an  assignment  made  to  him  by  the  de- 
fendants in  the  action.  The  garnishees  pray- 
ed that  by  proper  order  Deskins  be  required' 
to  appear,  state  the  nature  of  his  claim,  and 
maintain  or  relinquish  the  same,  so  that  the 
matter  as  between  him  and  Atkins,  the  at- 
taching plaintiff,  might  be  properly  determin- 
ed and  the  garnishees  thereby  be  enabled  to 
pay  the  debt  to  the  proper  party.  In  re- 
sponse to  an  order  made  in  pursuance  of  this 
prayer,  Deskins  appeared  and  filed  his  peti- 
tion. In  it  he  alleged  that  he  was  the  owner 
of  the  debt  by  valid  assignment,  and  prayed 
that  his  right  thereunder  be  properly  pro- 
tected. To  this  petition,  Atkins,  the  plaintiff, 
demurred  generally.  At  this  stage  the  court 
cut  the  garnishment  proceedings  short  by  en- 
tering the  following  order: 

"The  court  being  of  opinion  that  it  has  no  ju- 
risdiction to  make  any  order  herein  with  respect 
to  the  funds  in  the  hands  of  the  garnishees.  Cole 
and  Crane,  it  is  therefore  considered  by  the 
court  that  the  attachment  heretofore  sued  out 
herein  be  and  the  same  is  hereby  dismissed." 

From  this  order  or  judgment  of  the  court, 
Atkins  has  appealed. 

In  the  foregoing  statement  we  have  elim- 
inated all  matters  shown  by  the  record  which 
are  immaterial  to  be  noticed  in  a  considera- 
tion of  the  question  with  which  we  are  to 
deal.  The  one  point  for  decision  is  whether 
the  court  erred  in  sununarily  dismissing  the 
garnishment  proceedings.  In  other  words, 
was  the  court  without  jurisdiction  in  the 
premises  because  the  garnishees  had  hot 
been  actually  served  with  the  writ  of  at- 
tachment suggesting  them  as  garnishees,  but 
had  accepted  service  of  the  same  and  vol- 
untarily appeared?  That  the  judgment  com- 
plained of  was  made  on  the  theory  that  the 
court  was  without  jurisdiction  because  of 
the  want  of  actual  service  on  the  garnishees, 
is  conceded  by  the  briefs. 

[1, 2]  There  is  much  diversity  of  opinion  in 
the  authoritieB  on  the  subject  ^nlilch  we  have 
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at  hand.  By  some  it  seems  to  be  considered 
that  the  acceptance  of  seryice  or  voluntary 
appearance  by  the  garnishee  will  lend  juris- 
diction in  garnishment  when  the  defendant 
is  a  party  to  the  cause  by  personal  service 
or  appearance.  But  this  seems  Inconsistent 
with  the  very  nature  of  garnishment,  making 
it  in  such  case  merely  a  proceeding  in  per- 
sonam. It  is  not  ordinarily  so  considered. 
It  is  in  the  nature  of  a  proceeding  in  rem. 
Its  aim  is  to  invest  the  plaintiff  with  the 
right  and  power  to  appropriate,  to  the  satis- 
faction of  the  claim  against  the  defendant, 
property  of  the  defendant  in  the  hands  of 
the  garnishee,  or  a  debt  due  from  the  gar- 
nishee to  the  defendant  Drake  on  Attach- 
ment (6th  Ed.)  sec.  452.  It  is  not  a  direct 
action  between  the  persons,  but  a  si)ecie8  of 
seizure  of  the  property  or  debt  of  the  one  by 
the  other.  It  involves  a  res.  Though  the 
court  may.  have  Jurisdiction  of  the  parties 
in  the  main  action,  it  must  also  acquire  a 
jurisdiction  over  the  property  or  debt 
sought  to  be  affected  by  the  ancillary  gar- 
nishment, in  order  to  render  a  judgment 
against  that  property  or  debt  Such  a  juris- 
diction can  only  be  acquired  by  direct  com- 
pliance with  the  statute  which  prescribes 
the  manner  of  taking  of  it  The  law  must 
thus  be  caused  to  attach  to  the  thing  sought 
to  be  affected.  It  can  be  transferred  from 
the  defendant  to  the  plaintiff  in  no  other  way. 
The  right  of  the  defendant  to  the  property 
or  debt  is  not  taken  away  unless  the  prop- 
erty or  debt  has  been  attached  by  the  law 
in  the  manner  prescribed,  and  is  thus  trans- 
ferred from  him.  A  mere  order  in  personam 
is  not  prescribed  as  sufficient  and  will  not 
take  away  his  right  The  Intervention  of 
the  prescribed  law  can  alone  initiate  such  a 
compulsory  novation. 

Though  the  garnishee  appears,  his  mere 
appearance  does  not  bring  In  the  thing 
sought  to  be  affected  in  his  hands.  It  can 
only  be  brought  under  the  power  of  the 
court  by  being  attached  by  the  law  just  as  is 
prescribed  in  the  statute.  With  us,  what  is 
it  that  attaches  the  property  or  debt  in  the 
hands  of  the  garnishee  and  brings  the  same 
under  the  power  of  the  court?  It  is  the 
swearing  out  of  a  valid  writ  of  attachment, 
the  designation  thereon  of  a  person  as  being 
indebted  to  the  defendant,  or  as  having  in 
his  hands  effects  of  the  defendant,  and  the 
serving  of  the  writ  of  attachment,  endorsed 
with  such  designation,  on  the  party  so  desig- 
nated. Code  1913,  ch.  106,  sec.  6.  Only  in 
this  way  is  the  debt  or  property  in  the  hands 
of  the  garnishee  reached  so  that  the  court 
may  make  any  order  affecting  it.  Actual 
service  of  such  writ  on  the  garnishee  is  pri- 
marily essential  to  the  court's  jurisdiction 
to  act  in  relation  to  the  debt  or  property 
sought  to  be  affected. 

In  this  case  we  have  no  such  service.  We 
have  an  acceptance  of  service  by  the  gar- 


f  nishees  and  their  appearance  by  answer.  All 
this  is  abortive  to  reacdi  the  debt  which  ttie 
garnishees  admit  they  owe.  That  d^t  has 
not  been  attached — has  not  been  broinght  un- 
der the  law — ^for  the  law  has  not  been  com- 
plied with  in  relation  to  it  It  was  essential 
to  serve  the  writ  of  attachment  designating 
the  garnishees,  on  the  garnishees  themselves. 
In  that  way  the  debt  Involved  would  be  af- 
fected by  the  act  of  the  law — ^would  be  at- 
tached. Acceptance  of  service  and  appear- 
ance by  the  garnishees  is  the  voluntary  act 
of  the  garnishees,  not  the  act  of  the  law. 
Such  voluntary  act  does  not  bind  tne  debt 
The  garnishees  can  not  bring  the  debt  before 
the  court,  the  law  only  can  bring  it  there. 
"Garnishment  rests  wholly  upon  judicial 
process  and  depends  upon  the  due  pursuit  of 
the  steps  prescribed  by  law  for  its  prosecu- 
tion. It  can  borrow  no  aid  from  volunteered 
acts  of  the  garnishee."  Drake  on  Attach- 
ment (6th  Ed.)  sec.  451b. 

Consistent  with  what  we  have  herein  said 
is  the  holding  of  this  court  in  Railroad  Co. 
v.  Rogers,  52  W.  Va.  450,  44  S.  B.  300,  62  U 
R.  A.  178: 

"A  garnishee  cannot  give  jurisdiction  of  a  debt 
due  fJTom  him  by  his  voluntary  appearance,  when 
not  previously  served  with  the  order  of  attach- 
ment, nor  when  an  attempted  service  is  invalid." 

The  trial  court  saw  that  it  had  no  joila- 
diction  over  the  fund.  It  could  properly  do 
nothing  but  dismiss  the  garnishment.  The 
judgment  will  be  affirmed. 


C76  w.  Va.  wy 

STATE  y.  KING  et  al.     (No.  2511.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  16, 1915.) 

(Syllahut  hy  the  Court.) 

1.  Pttbijo  Lands  ^s»l86— Fobfbited  School 

LfANDS—MONBT  FOB  REDEMPTION — ReSTTTU- 
TION. 

Money  paid  into  court  for  redemption  of 
forfeited  land  under  a  decree  which  is  subse- 
quently reversed,  should  be  refunded  to  the  per^ 
son  by  whom  it  was  paid,  by  way  of  restitution. 

[Ed.  Note.— For  other  cases,  see  Public  I^mds, 
Cent.  Dig.  i  589;   Dec  Dig.  ^=:»186.] 

2.  States  ^=5>191— "Suit  Against  Stat»"— 
Suit  fob  Redemption  Money. 

A  petition  filed  in  the  suit,  nraying  die  re- 
turn of  such  money  by  way  of  credit  on  the 
amount  due  for  redemption  of  part  of  the  tract 
of  land  on  account  of  which  it  was  paid,  under 
a  subsequent  decree,  is  not  a  suit  against  the 
state ;  the  money  never  having  been  disposed  of 
In  any  manner  by  order  of  the  court 

[Ed.  Note.— For  other  cases,  see  States*  Gent 
Dig.  §f  179-184;  Dec.  Dig.  «=>191.1 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Suit  Against  the 
State.] 

3.  Public  Lands  ^=>186— Fobfeited  Land— 
Recoveby  of  Redemption  Money— Intebest. 

But  it  is  to  be  allowed  or  returned  with- 
out interest,  unless  it  has  been  loaned,  pending 
the  proceedings,  and  produced  interest 

[Ed.  Note.— For  other  cases,  see  Public  Landsi 
Gent  Dig.  §  599;   Dec.  Dig.  «=»186.] 


^s»For  other  cases  see  same  topic  and  KEY-NUMBfiR  in  all  Key-Numbered  DisesU  and  Indexes 
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Appeal  from  Circuit  Conrt,  Marion  County. 

Suit  by  the  State  against  Henry  C.  King 
and  others.  From  a  decree  for  plaintiff,  the 
defendant  named  appeals.  Beversed  and  re- 
manded. 

M.  F.  Stiles,  of  Charleston,  for  appellant. 
A.  A.  Lilly,  Atty.  Qen.,  and  John  B.  Morrison 
and  J.  E.  Brown,  Aast  Attys.  Gen.,  for  the 

State. 

POFFENBABGEB,  7.  Having  been  de- 
nied credit  on  the  money  due  from  him  to 
the  state,  as  the  purchase  price  of  certain 
portions  of  the  Robert  Morris  grant,  for  the 
sum  of  12,198.65,  paid  into  the  court,  under 
the  decree  made  and  entered  in  the  cause  of 
State  y.  King,  on  the  80th  day  of  September, 
1897,  which  was  partially  reversed  by  this 
court  on  appeal.  King  has  appealed  from  the 
decree  refusing  to  allow  him  such  credit. 

Under  the  decree  of  September  30,  1897, 
King  paid  $3,090.08.    On  appeal  to  this  court 
the  decree  was  reversed,  except  in  so  far  as  it 
recognized  his  right  to  redeem  the  land  by 
proper  proceedings  in  accordance  with  the 
statute.      This    affirmed    King's    right,    as 
against  the  state,  to  redeem  the  land,  but  not 
as   against   the   superior   rights   of  others. 
Long  after  the  cause  was  remanded  and  the 
greater  part  of  the  immense  tract  of  land 
had  been  dismissed  out  of  the  suit,  as  being 
held  under  superior  rights.  King  was  per- 
mitted to  redeem  certain  portions  thereof. 
Having  such  right  as  to  six  tracts,  he  elected 
to  let  them  be  sold  and  purchased  them  at 
the  price  of  $6,400,  paying  $1,600  in  cash  and 
filing  a  petition  asking  credit  on  the  balance 
for  the  amount  he  had  paid  in,  under  the  de- 
cree of  1897,  as  for  taxes  and  interest  there- 
on.    Of  this  $3,090.08  so  paid,  $891.43  had 
been  disbursed  by  the  court  as  cost,  leaving 
a  balance  of  $2,198.65,  the  amount  paid  in 
on  account  of  taxes  and  interest.    It  does  not 
appear  that  any  disposition  has  ever  been 
made  of  said  sum.    The  report  of  a  commis- 
sioner to   whom   an   inquiry   was   referred, 
after  the  filing  of  King's  petition  for  credit, 
says: 

•The  residue  was  held  for  the  benefit  of  the 
school  fand,  or  to  be  applied  as  money  paid  in 
redemption  of  land  is  subject  to  be  applied." 

Neither  this  court*  on  reversal  of  the  de- 
cree, nor  the  lower  court,  after  the  cause 
was  remanded,  ever  ordered  the  money  to  be 
returned  to  King,  nor  did  he  request  return 
thereof.    All  of  the  parties,  as  well  as  the 
court,  must  have  assumed  his  right  to  credit 
therefor  on  the  redemption  money  of  any 
land  he  should  ultimately  prove  himself  en- 
titled to  redeem.    His  right  to  such  credit  is 
resisted  upon   two   grounds:     (1)   That  his 
claim  therefor  is  virtually  a  suit  against  the 
state;   and  (2)  that  presumptively  the  money 
has  been  distributed  in  part  to  the  counties 


and  districts  in  which  portions  of  the  lands 
lie. 

[1]  As  the  state  herself  is  plaintiff  in  the 
cause  and  has  virtually  sued  King,  it  is  very 
difficult  to  see  how  his  counterclaim  can  be 
regarded  as  a  suit  against  the  state.  The 
money  was  paid  into  court,  not  to  the  com- 
missioner of  the  school  lands,  agreeably  to 
the  provisions  of  section  17,  c.  105,  Code, 
serial  section  4449,  and  could  onJy  be  dis- 
bursed upon  the  order  of  the  court.  According 
to  the  commissioner's  report,  it  has  never  been 
disbursed.  It  remains  in  the  custody  of  the 
court  to  be  disposed  of  according  to  the 
rights  of  the  parties.  On  the  reyersal  of 
King's  decree  of  redemption  under  which  it 
was  paid,  the  principle  of  restitution  applica- 
ble under  such  circumstances  required  an 
order  returning  it  to  him,  and,  as  that  order 
has  never  been  made,  it  ought  to  be  made 
now.  The  fund  therefore  is  not  in  the  hands 
of  the  state,  and  King's  claim  thereto  ia 
not  a  claim  against  the  state.  It  is  a  claim 
to  a  fund  in  the  hands  of  the  court,  which 
the  court  has  the  right  and  power  to  award 
to  the  person  to  whom  it  belongs.  What  has 
been  said  respecting  the  first  ground  of  resist^ 
ance  fully  disposes  of  the  second.  Any  pre- 
sumption of  distribution  that  might  arise 
from  lapse  of  time  is  negatived  by  the  facts 
shown.  The  money  is  still  in  the  hands  of 
the  court  and  subject  to  its  power  to  make 
restitution. 

[2]  On  the  refusal  of  the  relief  asked  for 
in  his  petition,  and  after  having  excepted  to 
the  decree  or  order  refusing  him  such  relief, 
King  paid  the  $4,800  into  court  under  pro- 
test, and  obtained  this  appeal.  Having  pre- 
served his  right  by  his  protest  and  exception, 
he  is  clearly  entitled  to  a  decree  directing 
payment  to  him  of  the  sum  of  $2,198.65,  but 
no  ground  is  perceived  upon  which  he  may 
claim  interest  on  said  sum  from  the  date  of 
the  payment  thereof^  or  the  date  of  the  re- 
versal of  the  decree  under  which  it  was  paid. 
He  has  voluntarily  permitted  it  to  remain  in 
the  hands  of  the  court,  and  it  does  not  ap- 
pear in  any  way  to  have  earned  any  interest. 
If  it  has  not  been  loaned  out  and  caused  to 
earn  interest,  the  fault  is  as  much  his  as 
that  of  the  court  Whether  it  has  been  loan- 
ed or  earned  any  interest  does  not  appear. 
If  it  has,  he  is  entitled  to  such  interest  as 
it  has  made,  but  no  more. 

[3]  In  so  far  as  the  decree  complained  of 
denies  King's  right  to  the  sum  of  $2,198.65,  it 
will  be  reversed  and  the  cause  remanded, 
with  direction  to  enter  a  decree  awarding  to 
him  said  sum,  together  with  the  interest  it 
has  produced,  if  any.  He  Is  also  entitled  to 
his  costs  in  and  about  this  appeal,  out  of  any 
money  in  the  hands  of  the  court*  derived 
from  his  redemption  or  purchase  of  lands 
within  the  Bobert  Morris  patent  proceeded 
against  in  this  cause. 
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YBAIER  T.  JENNINGS  OIL  CO.    (No.  2360.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  15,  1914.     Rehearing  Denied  April 

20,  1916.) 

(Syllabua  hy  the  Court,) 

1.  Pleading  ^=>30— Sufficiency  of  Com- 
plaint—Mistakes IN  Spbllinq. 

A  declaration  charging  nef^ligence  in  pro- 
viding a  defective  steam  guoQe,  instead  of  steam 
gauge,  is  not  bad  on  demurrer  for  the  bad  spell- 
ing 01  the  word  "gauge.** 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i  51;    Dec.  Dig.  ^s>30.] 

2.  Tbial  ^=s>191— Death  ov  SeHtant— In- 
structions ^  AssuHiNa  Contbovebted 
Fact. 

The  instructions  in  this  case  given  at  the 
instance  of  plaintiff  and  the  substance  of  which 
are  noted  in  the  opinion  propound  correct  legal 
propositions,  applicable  to  the  case  made  by  the 
evidence,  and  were  properly  given  to  the  jury. 

[Ed.  Note.— For  other  caseis.  see  Trial.  Cent. 
Dig.  §S  420-431,  435 ;    Dec.  Dig.  ^3s>191.] 

3.  Trial  ^=sa  252— Death  of  Sebvant^De- 
FBCTTVB  Appliances^ Refusal  of  Instbuc- 
tion— Assumption  of  Contbovebted  Fact. 

Defendant's  instruction  No.  15,  was  prop- 
erly rejected  for  assuming  the  fact,  not  support- 
ed by  the  evidence,  that  deceased  voluntarily 
went  to  the  boiler,  which  exploded,  causing  his 
death.  Other  instructions  given  fully  covered 
the  qaestion  of  fellow  servantcy,  and  proximate 
cause  of  the  injury  introduced  into  this  in- 
struction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  605,  596-612 ;   Dec  Dig.  <(=»252.] 

4.  Master  and  Servant  ^=:»276— Death  of 
Sebv  A  NT— Defective  Appliances  —  Suffi* 
ciENCT  OF  Evidence. 

The  verdict  was  fuUy  supported  by  the  evi- 
dence, and  there  was  no  error  in  denying  de- 
fendant's motion  to  set  aside  the  verdict  and 
award  it  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  »  960-962,  964,  969,  970, 
976;    Dec  Dig.  «=5>276.] 

5.  Death   ^=s>99— Damages— Excessive    Rb- 

COVEBY. 

The  verdict,  $8,000.00,  damages  awarded 
for  the  de^th  of  deceased*  an  unmarried  son  of 
the  beneficiary,  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §S  125-130 ;   Dec.  Dig.  <S=>99.] 

Error  to  Circuit  Court,  Wetzel  County. 

Action  on  the  case  by  J.  W.  Yeater,  admin- 
istrator, etc.,  against  the  Jennings  Oil  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Thos.  P.  Jacobs  and  M.  B.  Morris,  both  of 
New  Martinsville,  and  Patterson,  Crawford, 
Millar  &  Arensberg,  of  Pittsburgh,  Pa.,  for 
plaintiff  In  error.  F.  V.  lams,  J.  H.  Robin- 
son, and  E.  L.  Robinson,  all  of  New  Martins- 
ville, for  defendant  in  error. 

MILLER,  P.  Action  on  the  case  by  his 
administrator  for  the  death  of  William  Col- 
lier Lewis,  by  the  negligence  and  wrongful 
act  of  defendant 

The  Judgment  on  the  verdict  complained  of 
was  for  eight  thousand  dollars. 

[1]  The  declaration,  in  three  counts,  was 
demurred  to,  and  the  demurrer  overruled,  and 


we  think  properly.  The  only  point  of  error 
urged  here  Is  that  the  pleader  employed  the 
word  "guage**  for  the  word  "gauge,**  in  charg- 
ing the  negligence  of  defendant  in  providing 
a  defective  steam  gauge,  resulting  in  the  ex- 
plosion of  its  steam  boiler,  and  In  the  death 
of  decedent  Though  seriously  argued  in  the 
brief  of  counsel  we  see  no  real  merit  In  the 
point  and  must  overrule  it  The  first  two 
counts  charge  negligence  in  furnishing  a  de- 
fective steam  gauge,  the  third  in  providing 
a  defective.  Insecure,  unsafe,  onaonnd,  rotten 
and  unsuitable  boiler.  In  consequence  of 
which  the  boiler  exploded  and  killed  dece- 
dent It  does  not  appear  to  us  that  the  dec- 
laration is  bad  in  any  substantial  way. 

[2]  The  alleged  insufficiency  of  the  evi- 
dence to  support  the  verdict,  and  denial  of 
defendant's  motion  for  a  new  trial,  are  the 
main  points  relied  on,  but  we  will  first  dis- 
pose of  the  points  made  against  the  giving 
and  refusing  of  the  instructions.  First,  with 
respect  to  plaintiff*s  instructions  numbered.  1, 
3a,  4,  5,  6,  7,  and  10.  Number  1  defines  neg- 
ligence and  told  the  jury  that  if  they  find 
defendant  guilty  of  negligence,  of  doing  or 
leaving  undone  that  which  an  ordinarily  pru- 
dent man  would  have  done,  resulting  In  the 
death  of  decedent,  the  defendant  was  guilty 
of  negligence.  Number  3a  is  to  the  effect 
that  if  defendant  knowingly  supplied  a  de- 
fective steam  gauge,  which  failed  to  register 
the  steam  pressure  on  the  boiler,  and  that 
such  n^ligence  proximately  caused  the  death 
of  decedent,  the  defendant  was  guilty  and 
the  Jury  should  so  find  and  assess  damage 
fair  and  just,  not  exceeding  the  amount  sued 
for.  Number  4  is  substantially  the  same  as 
number  8.  Number  5  relates  to  the  right  of 
the  Jury,  in  Judging  of  the  credibility  of 
the  witnesses,  to  take  into  consideration  their 
interest,  if  any,  in  the  matter  In  controvosy. 
Number  6,  to  the  non-assignable  duty  of  titie 
piaster  to  furnish  reasonably  safe  machinery. 
and  a  reasonably  safe  place  to  work,  and  its 
consequential  liability  to  its  servant  for  neg- 
lect of  that  duty,  in  the  usual  terma  Num- 
ber 7  relates  to  the  use  of  the  defectlTe  steam 
gauge,  and  told  the  Jury  that  If  they  found 
the  same  defective  and  not  to  register  ooz^ 
rectly  the  steam  pressure  In  the  boiler  at  the 
time  of  the  explosion,  thereby  misleading  and 
deceiving  its  servant,  and  that  the  defective 
condition  of  said  gauge  was  the  proximate 
cause  of  the  explosion,  and  that  Its  defective 
condition  was,  at  or  before  the  time  of  the 
explosion,  known  to  defendant,  defendant 
was  liable  to  plaintiff  in  damages,  unless  they 
should  find  that  the  deceased  was  not  at  the 
place,  of  his  injury  pursuant  to  any  employ- 
ment by  the  defendant  Number  10  relates 
to  the  method  of  ascertaining  the  damage 
and  told  the  Jury  that  if  they  should  find 
plaintiff  entitled  to  recover  damages,  they 
should  first  have  reference  to  the  pecuniary 
loss  sustained  by  the  father,  fixing  such  sum 
as  would  be  equal  to  the  probable  earnings  of 
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the  deceased,  considering  his  age,  earning 
capacity,  experience  and  habtts,  daring  bis 
probable  lifetime  and  the  lifetime  of  his 
father  if  be  bad  not  been  killed,  etc. 

We  see  nothing  wrong  in  these  instrac- 
tions  as  to  form  or  substance,  bnt  we  will 
farther  consider  number  10  hereafter.  They 
are  not  generally  binding  instructions,  but 
cover  correct  legal  propositions,  certainly  In 
the  abstract.  The  criticisms  of  counsel  are, 
not  that  they  propound  bad  law,  but  first, 
that  they  are  irrelevant,  immaterial  and  mis- 
leading, in  that  they  assume  that  the  place 
assigned  deceased  to  work  was  at  the  boiler 
house,  and  in  effect  call  the  mind  of  the  jury 
away  from  the  oil  well,  where  the  '*roust- 
about'*  gang,  of  which  deceased  was  a  mem- 
ber, was  working,  to  the  boiler  house,  and  as- 
sume that  the  boiler  was  defective,  and  that 
decedent  was  properly  at  the  boiler  house  un- 
der his  employment. 

We  do  not  see  tiiat  these  instructions  as- 
sume any  really   controverted    fact.     None 
of  them,  unless  it  be  number  3a,  assume  that 
deceased   was   rightly   at   the  boiler  house 
when  killed.     Number  7,  does  submit  that 
question  to  the  Jury,  but  the  fact  is  not  real- 
ly controverted,  and  we  do  not  think  there 
was  any  error  in  the  assumption  that  de- 
ceased was  at  the  place  where  he  had  the 
right  to  be  as  an  employee.    Besides,  instruc- 
tions given  for  defendant  submit  all  these 
theories  to  the  jury.    The  evidence  shows 
that  he  was  a  member  of  a  so-called  "roust* 
about  gang,'*  in  charge  of  and  under  the  di- 
rection of  the  man  employed  to  clean  out  the 
well,  and  it  is  fully,  proven .  that  deceased 
was  sent  to  the  boiler  house  in  company  with 
others  of  the  gang  to  assist  ih  doing  some 
work  on  the  boiler;    that  deceased  himself 
bad  been  specially  sent  to  obtain  some  bolts 
or  taps  to  use  at  the  boiler  house,  and  some 
tallow  cups  to  use  on  the  engine  at  the  well, 
and  that  after  this  work  had  been  done  he 
bad  gone  a  short  distance  above  the  boiler 
where  he  lived  to  get  something  to  eat,  and 
tbat  at  the  time  he  was  killed  he  was  on  his 
way  back,  having  stepped  at  the  boiler  house 
waiting  for  the  man  In  charge  there  to  get 
up  sufficient  pressure  of  steam  to  do  the  work 
of  cleaning  out  the  well,  located  a  short  dis- 
tance below  the  boiler  house,  before  going 
to  the  well.    It  is  proven  that  the  man  in 
charge  of  the  boiler  knew  nothing  about  the 
defective  steam  gauge,  and  there  is  no  evi- 
dence that  deceased  knew  anything  about  it, 
bat  it  is  fully  proven  that  defendant  and  its 
representatives  knew  that  it  would  not  prop- 
erly register  the  steam  pressure  months  be- 
fore  the  accident  occurred,  and  were  fully 
warned  of  its  condition.    So  that  we  do  not 
see  that  any  controverted  fact  is  assumed  by 
the    instructions   complained   of.     There   is 
nothing  in  the  record  on  which  to  base  the 
theory   of  the  defendant  tbat  deceased  as- 
sumed the  risk  incident  either  to  a  defective 
steam  gauge  or  a  defective  boiler,  and  there 
is  no  room  for  the  application  of  the  princi- 


ples enunciated  in  Stewart  ▼.  Ohio  River  R. 
Co.,  40  W.  Va.  188.  20  S.  E.  022,  and  Knight 
V.  Cooper,  86  W.  Va.  232,  14  S.  B.  909.  Of 
course  deceased  assumed  any  risks  necessa- 
rily incident  to  the  character  of  his  employ- 
ment, but  he  did  not  assume  the  risk  of  a 
defective  steam  gauge  or  a  defective  boiler, 
unknown  to  him.      ^ 

Instruction  number  10  is  more  especially 
complained  of,  because  of  its  supposed  respon- 
sibility for  the  large  verdict  It  is  unneces- 
sary to  enter  into  any  extended  discussion  of 
this  instruction,  or  the  principles  underly- 
ing it  Our  statute,  section  6,  chapter  103, 
serial  section  4410,  Code  1918,  the  same  as 
the  statute  of  Virginia,  authorizes  the  jury 
in  such  cases  to  "give  such  damages  as  they 
shall  deem  fair  and  just,  not  excf«edlng  ten 
thousand  dollars."  As  interpreted  by  the  Vir- 
ginia court  and  this  court  this  statute  Justi- 
fies the  instruction  complained  of.  Indeed, 
it  is  substantially  plaintiff's  instruction  num- 
ber 5,  in  Norfolk  &  W.  R.  C!o.  v.  Cheatwood, 
103  Va.  866,  364,  49  S.  B.  489,  which  follow- 
ed B.  ft  O.  B.  R.  Co.  v.  Wightman*s  Admr., 
29  Grat  (Va.)  431,  26  Am.  Rep.  884,  B.  &  O. 
R.  R.  Co.  V.  Noell,  82  Grat  (Va.)  494,  and 
Portsmouth  R.  R.  Co.  v.  Peed,  102  Va.  662, 
47  8.  HL  800,  and  which  cases  are  cited  ap- 
provingly and  followed  In  our  case  of  Kelley 
V.  Railroad  Co.,  58  W.  Va.  216,  52  S.  B.  520, 2 
Lb  R.  A.  (N.  S.)  898,  and  again  in  Wigal  v. 
City  of  Parkersburg,  81  S.  B.  554. 

[3]  Next  it  is  complained  that  the  court 
improperly  rejected  defendant's  instruction 
number  16.  This  instruction,  after  defining 
fellow  servantcy,  would  have  told  the  jury, 
that  if  they  found  that  the  cleaning  out  man 
suggested  that  something  be  done  with  the 
boiler  so  that  the  tubing  could  be  pulled  on 
that  day,  and  that  the  deceased  and  one  Nor- 
ris  volunteered  to  go  with  Bungard,  the  fire- 
man, to  repair  the  boiler,  then  Justin,  Lewis, 
Norris  and  Bungard  were  fellow  servants, 
and  if  they  further  found  that  Bungard  neg- 
ligently and  carelessly  weighted  down  the 
safety  valve,  causing  the  boiler  to  explode 
and  resulting  in  the  death  of  decedent,  de- 
fendant was  not  liable  and  they  should  find 
for  it  We  think  the  court  properly  rejected 
this  instruction,  if  for  no  other  reason,  be- 
cause there  is  no  evidence  showing  or  tending 
to  show  that  deceased  volunteered  with  oth- 
ers to  go  to  the  boiler  house  as  stated.  They 
were  ordered  to  go  there  by  the  cleaning  out 
man  who  had  charge  of  the  gang.  Moreover, 
there  is  little  evidence,  hardly  a  scintilla  of 
evidence,  going  to  show  that  the  proximate 
cause  of  the  injury  was  the  weighting  down 
of  the  safety  valve.  We  will  dispose  of  that 
subject  later  in  disposing  of  the  point  of  er- 
ror on  the  motion  for  a  new  trial.  All  theo- 
ries of  the  defendant  were  fully  covered  by 
other  instructions  given  at  its  instance.  Its 
theory  of  fellow  servantcy  was  fully  covered, 
we  think,  by  instructions  numbered  7  and  14, 
given. 

[4]  Lastly,  did  the  court  err  In  denying  de- 
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fendant's  motion  to  set  aside  the  verdict  and 
grant  it  a  new  trial,  on  either  of  the  grounds 
relied  upon,  namely,  want  of  evidence  to  suih 
port  the  verdict,  or  that  the  verdict  is  exces- 
sive? We  have  already  indicated  the  opinion 
that  the  evidence  fully  shows  deceased  had 
a  right  to  be  at  the  boiler  house,  where  he 
was  killed.  That  he  was  sent  there  to  do 
work,  assist  In  doing  work,  put  the  boiler  in 
use,  by  the  cleaning  out  man  In  charge  of 
the  roustabout  gang,  is  not  a  controverted 
fact.  The  boiler  house  was  a  place  where 
he  could  have  been  reasonably  expected  to 
work,  and  that  he  was  sent  Uiere  for  that 
purpose  by  the  man  in  authority.  Is  fully 
proven.  The  boiler  house  constituted  a  part 
of  the  plant  employed  in  operating  the  well 
and  in  cleaning  out  the  same;  and  under 
his  employment  deceased  was  required  to  be 
wherever  he  was  ordered.  While  the  evi- 
dence tends  to  show  that  his  services  would 
have  been  required  at  the  well  when  there 
was  sufficient  steam  In  the  boiler.  It  also 
shows  that  he  was  tarrying  at  the  boiler 
house  until  sufficient  steam  had  been  pro- 
cured for  the  operations  at  the  well.  We  do 
not  think,  therefore,  that  there  is  anything 
In  the  point  that  the  deceased  was  at  a  place 
other  than  where  he  was  required  to  be  un- 
der the  terms  of  his  employment. 

That  the  boiler  was  an  old  defective  one, 
and  had  on  it  a  defective  steam  gauge,  all 
known  to  the  defendant,  are  not  really  con- 
troverted facts.  But  the  point  is  urged 
strongly  in  briefs  and  supplemental  briefs 
filed  on  behalf  of  the  defendant,  that  the  evi- 
dence leaves  it  so  uncertain  as  to  whether 
the  weighting  down  of  the  safety  valve  by 
Bungard,  a  fellow  servant,  or  the  defective 
steam  gauge,  was  the  proximate  cause  of  the 
explosion,  and  in  such  cases  recovery  is  pre- 
cluded. The  proposition  stated  in  the  lan- 
guage of  counsel  is: 

"That  where  the  effect  of  the  evidence  is  mere- 
ly to  establish  that  there  were  two  causes,  ei- 
ther one  of  which  may  have  been  the  proximate 
cause  of  the  injury,  the  burden  is  on  the  plain- 
tiff to  show  that  the  cause  for  which  the  de- 
fendant is  responsible  was  the  one  which  pro- 
duced the  injury  sought  to  be  recovered  for." 

For  this  they  cite  4  Labatt  on  Master  and 
Servant  (2d  Ed.)  pages  4898,  48d9,  and  cases 
cited   in  notes.     Labatt  says: 

*^From  this  rule  it  follows  that  the  action  can- 
not be  maintained,  if,  after  all  the  testimony 
has  been  put  in,  it  remains  doubtful  whether  the 
injury  resulted  from  the  cause  suggested  by  the 
master,  or  from  the  cause  suggested  by  the  serv- 
ant. As  long  as  there  is  nothing  more  tangible 
to  proceed  upon  than  two  or  more  conjectural 
theories,  it  is  immaterial  that  the  theory  which 
is  suggested  in  the  interest  of  the  servant  is 
more  probable  than  that  which  is  suggested  in 
the  interest  of  the  master." 

We  have  examined  the  authorities  for  the 
proposition  cited  and  relied  upon  by  counsel, 
and  while  we  have  no  fault  to  find  with  them, 
we  do  not  think  the  evidence  leaves  it  doubt- 
ful, conjectural  or  uncertain  as  to  whose  neg- 
ligence was  the  proximate  cause  of  the  In- 


jury. That  the  boiler  was  old  and  defective 
and  had  a  defective  steam  gauge  installed  on 
it  by  defendant,  is,  as  we  have  said,  not  a 
controverted  fact  While  the  evidence  does 
show  a  slight  weighting  down  of  the  safety 
valve  by  Bungard,  it  also  shows  that  the  boil- 
er was  leaking  at  the  safety  valve  and  bad 
leaked  there  before,  and  that  be  was  deceived 
thereby  in  believing  that  it  was  because  of 
this  defect  that  he  could  not  get  up  steam  to 
the  required  pressure,  110  pounds.  If  the 
gauge  had  properly  registered  the  pressure 
he  would  not  have  weighted  the  safety  valve ; 
there  would  have  been  no  necessity  for  his 
doing  80. 

[6]  But  is  the  verdict,  $8,000.00,  so  exc&- 
sive  as  under  the  rul^s  governing  us  it  should 
be  set  aside?  We  cannot  say  so.  Our  stat- 
ute, referred  to,  gives  the  jury  right  to  give 
such  verdict  as  they  shall  deem  fair  and  Just, 
within  the  limitation  of  ten  thousand  dollars. 
The  value  of  a  man's  life  was  involved,  n^- 
ligently  and  wrongfully  cut  oft  by  the  fault 
of  defendant  The  elements  properly  to  be 
considered  by  a  jury  in  such  cases,  as  we 
have  shown,  were  properly  submitted  to  the 
jury.     We  cannot  say  the  verdict  is  wrong: 

The  judgment  will,  therefore,  be 

Afiinned. 


(76  W.  Va.  27) 

ATKINS  V.  GREY  EAGLE  GOAD  CO. 

(No.  2632.) 

(Supreme  Court  of  Appeals  of  West  Viiginia. 

March  16,  1915.) 

(BylMus  hy  the  Court.) 

CONSTITXmONAL     LaW    ^=»27&— MaSTEB    AITO 

Sebvaitt  ^=»e9— Police  Poweb— Right  of 

Contract— Payment  of  Wages. 

Section  80,  c.  15H,  Code  1913  (sec.  539), 
forbidding  under  penalty  "any  corporation,  com- 
pany, firm  or  person,  engaged  in  any  trade  or 
business,  either  directly  or  indirectly,  to  issue, 
sell,  give  or  deliver,  to  any  person  employed 
by"  such  corporation,  company,  firm,  or  per- 
son, "in  payment  of  wages  due  such  laborer,  or 
as  advances  for  labor  not  due,  any  scrip,  tolren, 
draft,  check  or  other  evidence  of  indebtedness 
payable  or  redeemable  otherwise  than  In  law- 
ful money."  and  providing  that  such  ''scrip. 
token,  draft,  check  or  other  evidence  of  indebt- 
edness, shall  be  *  *  *  construed,  taken  and 
held  in  all  courts  and  places,  to  be  a  promise  to 
pay  the  sum  specified  therein  in  lawful  money 
by  the  corporation,  company,  firm  or  penoo, 
issuing,  selling,  giving  or  delivering  the  same 
to  the  person  named  therein,  or  to  the  holder 
thereof,^'  does  not  violate  any  constitutional  pro- 
vision, or  unduly  curtail  the  right  of  contract, 
and  is  therefore  not  an  illegitimate  exercise  ef 
the  state's  police  power. 

[Ed.  Note.— For  other  cases,  see  Constitution- 


al Law.  Cent.  Dig.  §}  830,  835,  839,  843-846; 
Dec.  Dig.  ^3»275;  Master  and  Servant,  Cent 
Dig.  §S  78-81;   Dec  Dig.  «s:»69.] 

Error  to  Circuit  Court,  Mingo  County- 
Action  by  J.  Dennis  Atkins,  sole  trader, 

etc.,  against  the  Grey  Eagle  Coal  (Company. 

Judgment  for  plaintiff,  and  defendant  brings 

error.     Affirmed. 


^s»For  other  casM  see  same  topic  and  KBY-NUMBBR  ia  aU  KeyNumbered  DIgasta  amd  Zadaxas 
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Wiles  &  Bias,  of  WilUnmson,  for  plaintiff 
In  error.  A.  A.  Lilly,  of  Charleston,  for  de- 
fendant in  error. 

LYNCH,  J.    As  owner,  by  purchase  in  due 
course,  of  scrip,  or  dlskd,  of  denominations 
ranging  from  5  cents  to  $1,  payable  in  mer- 
chandise,  signed,  issued,   and  delivered   by 
the  Grey  Eagle  Coal  Company,  a  coal  min- 
ing corporation  organized  and  doing  business 
under  the  laws  of  this  state,  to  its  employ^, 
J.  Dennis  Atkins,  trading  as  the  Atkins  Com- 
pany, brought  suit  before  a  justice  of  the 
peace  of  Mingo  county  to  recover  from  the 
coal  company  the  total  face  value  of  such 
scrip,  amounting  to  the  sum  of  $72.    From 
a  judgment  for  that  amount,  defendant  ap- 
pealed to  the  circuit  court,  wherein,  upon  an 
agreed  statement  oX  facts,  judgment  for  a 
like  sum  was   again   rendered  *agalnst  de- 
fendant, and  it  obtained  a  writ  of  error  there- 
to; the  sole  question  Involved  and  determia- 
able  here  being  the  validity  of  the  act  forbid- 
ding, under  penalty  of  fine  and   imprison- 
ment, "any  corporation,   company,   firm   or 
person,  engaged  in  any  trade  or  business, 
either  directly  or  indirectly,  to  issue,  sell, 
give  or  deliver  to  any  person  employed  by" 
such  corporation,  company,  firm,  or  person, 
"In  payment  of  wages  due  such  laborer,  or 
as  advances  for  labor  not  due,  any  scrip, 
token,  draft,  check  or  other  evidence  of  in- 
debtedness payable  or  redeemable  otherwise 
than  in  lawful  money,*'  and  providing  that 
such  "scrip,  token,  draft,  check  or  other  evi- 
dence   of    Indebtedness,    *    *    *    shall    be 
construed,  taken  and  held  in  all  courts  and 
places,  to  be  a  promise  to  pay  the  sum  speci- 
fied therein  in  lawful  money  by  the  corpora- 
tion, company,  firm  or  person.  Issuing,  sell- 
ing, giving  or  delivering  the  same  to  the  per- 
son named  therein,  or  to  the  holder  thereof." 
Section  80,  c.  15H,  Code  1913  (sec.  639).    The 
only  other  question  urged  for  reversal  can- 
not be  considered  on  this  review,  even  if 
meritorious,  though  we  do  not  so  consider  it, 
because,  except  as  to  the  validity  of  the  act, 
tills  court  is  without  jurisdiction,  the  amount 
Involved  being  less  than  $100. 

The  objection  urged  to  the  act  In  question 
Is  that  ordinarily  Interposed  as  to  legislative 
enactments  of  a  similar  character ;  the  charge 
being  that  the  act  is  In  violation  of  the  fed- 
eral Constitution,  imposes  undue  restrictions 
upon  the  liberty  of  contract,  and  la  not  a 
legitimate  exercise  of  the  police  power  of  the 
state. 

While  the  present  statute  differs  in  mate- 
rial respects  from  the  act  construed  and  held 
invalid  in  State  v.  Goodwill,  33  W.  Va.  179, 
lO  S.  E.  285,  6  L.  R.  A.  621,  25  Am.  St  Rep. 
863,  it  is  the  same  act  construed  and  held 
valid  in  State  v.  Peel  Splint  Coal  Co.,  36  W. 
Va.  802, 15  S.  E.  1000,  17  L.  R.  A  385,  though 
by  an  equally  divided  court  The  former  act 
(cbapter  63,  Acts  1887 ;  Code  1913,  c  15H,  §| 
75-79  [sees.  534-538])  embraced  within  its  in- 
iiibltion  only  persons  engaged  in  certain  spe- 


dflcaUy  designated  business  activities ;  wblle 
the  latter  in  express  terms  embraces  all  per- 
sons, firms,  companies,  and  corporations  en- 
gaged in  any  trade,  calling,  or  business.  The 
discrimination  manifestly  appearing  from  the 
act  of  1887,  though  not  generally  recognized 
in  criticisms  directed  against  the  decision  in 
the  Goodwill  Case,  was  the  real  basis  of  such 
decision,  as  readily  appears  from  the  first 
point  of  the  syllabus.  The  act  imposed  no 
restrictions  upon  employers  of  labor  engaged 
in  other  trades  or  callings  where  the  proprie- 
ty or  necessity  therefor  was  equally  appar- 
ent That  feature,  however,  was  eliminated 
by  the  subsequent  act,  the  one  upheld  in  the 
Peel  Splint  Case,  and  the  one  involved  here 
(chapter  76,  Acts  1891). 

In  the  opinion  in  the  last  case  Judge  Lucas 
cites  many  instances  of  similar  regulations 
by  Parliament  generally  known  as  "truck 
acts,"  and  by  acts  of  the  several  states,  and 
reaches  the  conclusion  epitomized  in  the 
syllabus  prepared  and  ad(q[)ted  by  the  court 
The  argument  so  well  sustained  by  him  need 
not  now  be  restated  or  amplified.  The  trend 
of  it  is  that  the  freedom  of  individual  con- 
tract must  yield  to  due  legislative  restraint 
whenever  necessary  to  conserve  the  public 
health,  safety,  and  morals  and  to  promote 
the  general  welfare  and  peace  of  the  com- 
munity; and  ordinarily  such  is  the  basis  of 
the  decisions  in  other  jurisdictions  upon  sim- 
ilar statutes.  The  court,  in  Hanqock  v.  Ya- 
den,  121  Ind.  366,  23  N.  B.  253,  6  L.  R.  A. 
576,  16  Am.  St  Rep.  396,  said: 

"It  is  a  fundamental  principle  that  every 
member  of  society  surrenders  something  of  his 
absolute  and  natural  rights  in  all  organized 
states." 

Reluctant  as  apparently  it  seems  to  be,  to 
hold  valid  any  legislation  tending  towards 
infringement  of  the  right  of  an  Individual 
citizen  to  enter  into  such  contracts  as  he 
may  deem  advisable,  the  Supreme  Court  of 
New  York  upheld  a  recent  statute  requiring 
every  factory  and  mercantile  establishment 
to  give  to  each  of  its  employes  an  opportuni- 
ty for  24  consecutive  hours  rest  in  every  7 
days.  People  v.  Kllnck  Packing  Co.,  108  N. 
B.  278.  So  state  legislation  limiting  hours 
of  service  in  dangerous  employments,  re- 
quiring semimonthly  payment  of  wages  to 
employes,  requiring  payment  of  wages  In 
money,  instead  of  merchandise,  securing  a 
just  standard  for  determining  wages,  has 
been  upheld  by  the  Supreme  Court  of  the 
United  States  as  not  violative  of  the  federal 
Constitution  or  as  imposing  unwarranted  re- 
strictions upon  the  liberty  of  contract  Hol- 
den  V.  Hardy,  169  U.  S.  366,  18  Sup.  Ct  383, 
42  L.  Ed.  780;  Muller  v.  Oregon,  208  U.  S. 
412,  28  Sup.  Ct.  324,  52  Ix  Ed.  551,  13  Ann. 
Cas.  957;  Railroad  Co.  v.  Williams,  233  U. 
S.  685,  34  Sup.  Ct  761,  58  L.  Ed.  1155,  51 
L.  R.  A,  (N.  S.)  1097,  affirming  199  N.  Y 
108,  92  N.  B.  404,  35  L.  R,  A.  (N.  S.)  54^ 
139  Am.  St  Rep.  850 ;  Iron  Co.  v.  Harbison, 
183  U.  S.  13,  22  Sup.  Ct  1,  46  U  Bd.  55,  af- 
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firmlng  103  Tenn.  421,  58  S.  W.  955,  56  L. 
R.  A.  316,  76  Am.  St  Rep.  682;  McLean  ▼. 
Arkansas,  211  U.  S.  539,  29  Sup.  Ct.  206,  53 
L.  Ed.  315.  See,  also,  "Liberty  of  Ck)ntract," 
by  Prof.  Roscoe  Pound,  18  Yale  Law  Journal, 
454;  note  on  "Freedom  of  Contract  Under 
Constitution/'  28  Harvard  Law  Review,  496. 

Many  comparatively  recent  cases  decided 
by  the  state  courts  have  beld,  on  various 
grounds,  legislative  enactments  similar  to 
the  one  now  under  review  not  subject  to  chal- 
lenge as  contravening  the  supreme  or  funda- 
mental law  of  the  state  or  general  govern- 
ment Some  have  taken  the  position  that 
payment  of  wages  by  persons  or  corporations 
to  their  employes  is  a  matter  of  vital  con- 
cern to  the  general  public,  and  that.lt  is 
therefore  within  the  power  of  the  Legislature 
to  prescribe  the  mode  of  payment  Hancock 
V.  Yaden,  supra;  Iron  Co.  v.  Harbison,  su- 
pra. Such  doubtless  was  the  view,  and,  In 
our  Judgment,  not  an  erroneous  one,  that 
prompted  the  enactment  of  the  statute  now 
being  considered.  Its  purpose  evidently  was 
the  elimination  of  one  of  the  prime  motives 
or  causes  alleged  for  the  unfortunately  prev- 
alent and  frequently  recurring  labor  disputes 
and  disturbances  that  have  recently  grievous- 
ly afflicted  this  and  other  states,  resulting  In 
incalculable  loss  alike  to  employer  and  em- 
ployg.  The  opinion  In  the  Peel  Splint  Coal 
Company  Case  was  in  part  also  predicated 
upon  the  right  of  the  state  to  Impose  subse- 
quent conditions  upon  companies  chartered 
and  doing  business  In  and  under  the  laws  of 
this  state. 

Coal  Co.  V.  Commonwealth,  96  Ky.  218,  28 
S.  W.  502,  28  L.  R.  A.  273,  denying  infringe- 
ment of  any  constitutional  provision  or  cur- 
tailment of  freedom  of  contract,  upheld  a 
penal  statute  forbidding  payment  of  wages 
to  employes  otherwise  than  In  money,  but 
Justified  the  act  as  one  Intended  to  protect 
against  imposition  and  oppression.  Such 
seems  to  be  the  purpose  of  the  English  "truck 
acts."  2  Labatt,  M.  &  S.  (|  824-826.  Acting 
In  the  capacity  of  an  advisor  to  the  Legis- 
lature, the  Supreme  Court  of  Colorado,  In  Re 
House  Bill  No.  147,  23  Colo.  504,  48  Pac.  512, 
held: 

"Legislation  having  for  its  object  the  protec- 
tion of  laborers  from  oppression  and  fraud,  by 
prohibiting  the  issuance  by  employers,  in  pay- 
ment of  wages,  of  scrip  or  orders  redeemable  in 
goods  at  exorbitant  prices,  may  properly  be 
enacted  under  the  police  powers  of  the  state." 

Without  detailing  the  provisions  of  the  va- 
rious state  statutes  held  valid,  or  the  reasons 
assigned  therefor,  except  to  state  that, 
though  expressed  In  terms  somewhat  differ- 
ent, they  are  substantially  of  the  same  pur* 
port  and  effect,  and  have  In  view  the  same 
general  purpose  as  our  own,  we  cite  the  cas- 
es Infra  as  authority  for  the  proposition  that 
the  provisions  challenged  by  defendant  do 
not  conflict  with  the  Constitution  of  the 
United  States  or  of  this  state.     Sliaffer  y. 


Wnlng  Co.,  55  Md.  74 ;  Johnson  ▼.  Mills,  68 
S.  C.  839,  47  S.  B.  695,  1  Ann.  Cas.  409; 
Shortall  v.  Puget  Sound  Co.,  45  Wash.  290, 
88  Pac.  212,  122  Am.  St  Rep.  899;  Lawrence 
V.  Railroad  Co.,  80  Vt  370,  67  Aa  1091.  15 
L.  R.  A.  (N.  S.)  350,  13  Ann.  Cas.  475 ;  Saw- 
mill Co.  V.  Felsenthal,  85  Ark.  346, 108  S.  W. 
217;  Regan  ▼.  Lumber  Co.,  134  La.  199,  63 
South.  874.  See,  also,  Labatt,  11.  &  S.  i 
2820.  Though  declaring  a  statute  providing 
an  eight-hour  day  for  worklngmen  In  mlne^ 
smelters,  and  mills  for  the  reduction  of  ores 
not  unconstitutional,  the  reasoning  of  the 
court  In  Ex  parte  Boyce,  27  Nev.  299,  75 
Pac.  1,  65  L.  R.  A.  47,  1  Ann.  Cas.  60,  and 
Ex  parte  Kalr,  28  Nev.  127,  80  Paa  463,  6 
Ann.  Cas.  893,  and  28  Nev.  425,  82  Pac.  453, 
6  Ann.  Cas.  893,  Is  equally  forceful  in  sup- 
port of  the  statute  now  under  consideration. 

We  do  not*  think  the  statute  challenged  by 
defendant  violates  any  constitutional  provi- 
sion, or  unduly  curtails  the  right  of  contract, 
or  Is  an  Illegitimate  exercise  of  llie  state's 
police  power. 

So  thinking,  we  affirm  the  Judgment  of 
which  complaint  Is  made. 


(76  W.  Va.  tt) 

WILLIAMSPORT,  N.  &  M.  RT.  OO.  t. 

STANDARD  LIME  &  STONE  CO. 

(No.  2652.) 

(Supreme  Court  of  Appeals  of  West  YirginlBu 

March  16,  1915w) 

(ByUabui  by  the  Court,) 

1.  Emutent  Domain  ^=9196— CoNDEHHATioir 
TOR  RaHiBoad  Right  of  Wat— Pubuc  Usb 

— BUBDBN  OF  PBOOF. 

Lands  sought  to  be  condemned  for  rights  of 
way,  by  a  duly' organized  railroad  corporation, 
will  be  deemed  and  treated  as  intended  for  pnb- 
lic  use;  and  the  burden  of  showing  the  con- 
trary rests  on   him  who   asserts  it. 

[£id.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §|  529-^4;  Dec  Dig.  ^=> 
196.] 

2.  CoBPOBATioifs  ^=»82  —  Eminent  Domain 

^=»196— CONDBMNATION  OF  RaILBOAO  RIGHT 

0¥  Way— Sufficiency  of  Evidence. 

Evidence  introduced  to  prove  applicant's 
legal  organization  as  a  railroad  corporation  KM 
to  be  sufficient,  and  that  introduced  to  show  in- 
tent to  serve  a  purely  private  purpose  heU  in- 
sufficient 

[Ed.  Note.— For  other  cases,  see  Corporatiaiis, 
Cent  Dig.  {{  10(^118,  2086,  2087:  Dec  Dig. 
^=»32;  Eminent  Domain,  Cent  .Dig.  H  529- 
534 ;  Dec  Dig.  <d=s>196.] 

Error  to  Circuit  Court,  Berkeley  County. 

Proceedings  by  the  Wllllamsport,  Nessle 
&  Martlnsburg  Railway  Company  against 
the  Standard  Lime  &  Stone  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed  and  remanded. 

Brown  &  Brown,  of  Charlestown,  Faulk- 
ner &  Walker,  of  Martlnsburg,  and  ES.  6. 
Baetjer,  of  Baltimore,  Md.,  for  plaintiff  lo 
error.  Martin  &  Selbert,  of  Martlnsburg,  B. 
A.  Richmond,  of  Cumberland,  and  N.  C  Hub- 
bard, of  Wheeling,  for  defendant  in  error. 


^ss>l^or  otlier  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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LYNCH,  J.  Upon  application  to  tbe  dp- 
cnlt  court  of  Berkeley  county,  made  In  the 
manner  prescribed  by  statute,  for  an  adjudi- 
cation of  its  right  to  appropriate  to  public 
use  part  of  a  tract  of  land  owned  by  the 
Standard  Lime  &  Stone  Company  and  by  it 
operated  as  a  limestone  quarry,  tbe  court 
held  tbe  applicant,  tbe  Williamsport,  Nessle 
&  Martinsburg  Railway  Company,  to  be  a 
corporation  duly  chartered,  organized,  and 
•empowered  to  invoke  tbe  aid  of  tbe  statutory 
provisions  in  that  behalf  enacted,  and,  upon 
compliance  with  tbe  due  prosecution  of  tbe 
regulations  requisite  for  such  procedure,  per- 
mitted it  to  pay  into  court  the  compensa- 
tion fixed  by  commissioners  appointed  for 
that  purpose.  Defendant,  on  writ  of  error, 
challenges  (1)  the  sufficiency  of  the  corporate 
organization  of  the  applicant;  (2)  its  right 
to  condemn;  (3)  the  lawfulness  or  bona  fides 
of  its  purposes;  (4)  denies  any  attempt  to 
agree  upon  the  compensation  for  the  land  to 
t)e  taken;  (5)  that  such  land  is  necessary  for 
railroad  purposes;  (6)  that  the  road  is  or 
will  be  devoted  to  public  use  in  whole  or  in 
part,  asserting  that  as  to  one  parcel  the  sole 
purpose  is  to  serve  the  Pittsburgh  Limestone 
-Gdmpany  by  a  branch  or  spur  connecting  it 
with  tbe  Western  Maryland  Railway  at  Wil- 
Uamsport,  such  connection  being  tbe  moving 
cause  for  the  abortive  attempt  of  the  West- 
om  Maryland  Railway  Company  to  construct 
«  spur  track  from  Charlton,'  a  station  on  its 
main  line  on  the  Maryland  aide  of  the 
Potomac  to  tbe  boundary  line  between  tbe 
two  states,  tbe  failure  of  which  was  due  to 
want  of  authority  to  condenm  a  way  through 
tbe  lands  now  sought  to  be  appropriated  to 
serve  none  other  than  tbe  competitor  and 
rival  of  defendant;  and  benc^  (7)  that  the 
organization  of  the  applicant  was  to  effeo* 
tuate  what  tbe  Western  Maryland  Railway 
Ck>mpany  was  unable  to  accomplish,  under 
pretense  of  constructing  a  bnnch  line  from 
Wiliamsport  opposite  Piedmont  by  way  of 
NefuHe  to  Martinsburg. 

[1>2]  Is  the  aiq^licant  a  duly  organised 
railway  corporation?  To  it  was  issued  a 
charter  by  the  proper  officer  of  the  state,  up- 
on the  application  in  due  form  of  five  per- 
sons, who  each  subscribed  one  share  to  tbe 
capital  stock  and  paid  in  the  requisite  per- 
centage of  the  several  sui»8eriptioQs.  There- 
after the  same  persons  increased  their  shares 
to  a  total  of  GOO,  122  by  each  of  four,  and  12 
by  one  of  them.  On  sudi  increased  subscrip- 
tion was  also  paid  into  the  treasury  $5,000, 
or  10  per  cent  of  the  total  amount  After 
notice  published  as  required  by  statute,  tbe 
stockholders  met  Mar<^  22, 1913,  adopted  by- 
laws for  the  government  of  the  corporation, 
And  elected  directors  for  it  The  directors 
met  on  tbe  same  day,  organised,  elected  the 
officers  authorized  by  the  by-laws,  advised 
the  Secretai7  of  State  of  the  names  and 
ix>st  office  addresses  of  these  officials,  ap- 
pointed an  attorney  to  accept  service  of 
process,  directed  tfie  charter  to  be  filed  in 


the  proper  office,  selected  the  executive  ^m- 
mittee  required,  employed  an  engineer  to 
make  a  survey  of  the  proposed  line,  and 
adopted  the  route  apparently  previously  sur- 
veyed, mapped,  and  platted,  together  with  a 
profile,  and  ordered  tbe  same  to  be  filed  as 
required  by  law,  employed  a  right  of  way 
agent  to  negotiate  for  and  accept  voluntary 
grants  of  way  to  the  company  and  in  its 
name  to  purchase  at  once  other  rights  of  way 
where  purchases  could  be  had  by  agreement, 
and  to  condemn  where  such  agreements  could 
not  be  had,  and  designated  tbe  various  tracts 
of  land  through  which  such  ways  were  nec- 
essary between  tbe  terminals  designated  in 
the  charter,  the  courses  and  distances 
through  each  tract,  and  the  Quantity  deemed 
necessary  for  railway  purposes.  On  the 
same  day,  the  executive  committee  so  ap- 
pointed also  entered  upon  tbe  performance 
of  the  duties  likewise  prescribed  by  tbe  by- 
laws. 

This,  it  seems  to  us»  prima  facie  establish- 
es the  sufficiency  of  tbe  corporate  organiza- 
tion, and,  in  that  resfpect,  authorizes  the  com- 
pany to  proceed  to  exercise  the  right  of  emi- 
nent domain.  Caretta  Ry.  Co.  v.  Coal  Co., 
02  W.  Va.  186,  67  S.  E.  401.  Indeed,  tbe  ap- 
plicant has  done  more  than  is  reasonably, 
deemed  necessary;  for  it  is  not  a  condition 
precedent  to  the  right  to  condemn  that  tbe 
certificate  of  incorporation  shall  be  certified 
for  recordation  and  recorded  in  the  county 
wherein  is  the  principal  office  or  place  of 
business  of  the  company.  Railway  Co.  v. 
OU  Co.,  35  W,  Va.  205,  13  S.  E.  ^69. 

Plaintiff  in  error  seems  to  place  most 
stress  upon  the  fact,  conceded  to  be  true, 
that  J.  M.  Fitzgerald,  then  president  of  the 
Western  Maryland  Railway  Company,  but  at 
tbe  time  he  testi^ed  not  officially  or  other- 
wise connected  with  it,  furnished  and  paid 
the  funds  required  on  the  stock  subscrip- 
tions. Without  citing  any  authority  there- 
for, Bluefield  V.  Bailey,  62  W.  Va.  304,  57  S. 
B.  805,  held  a  plea  immaterial  which  averred 
that  .the  money  paid  in  condemnation  pro- 
ceedings was  furnished  by  a  person  other 
than  the  applicant  And  to  us  it  now  seems 
that  payment  is  the  material  fact  prerequi- 
site, and  not  the  source  from  which  funds 
for  that  purpose  came.  If  paid  in  good  faith 
for  corporate  purposes,  the  requirements  of 
the  law  are  satisfied.  While  the  statute 
makes  necessary  10  per  cent  of  the  stock  ac- 
tually subscribed,  there  was  In  this  case 
twice  that  amount  paid  in.  In  Caretta  Rail- 
way Co.  V.  Coal  Co.,  supra,  one  subscriber 
held  246  of  the  250  shares  of  stock  subscrib- 
ed; tbe  other  4  shares  appearing  on  the 
books  of  the  company  in  tbe  names  of  his 
attorney  and  three  of  bis  clerks.  Discuss- 
ing tbe  question  here  presented,  this  court  in 
that  case  said: 

"Yet  giving  to  this  contention  with  others  the 
fall  weight  to  which  they  are  entitled,  when  we 
add  the  fact  that  the  public  has  a  right  to  use 
this    road    for    itb   purposes,   everything    said 
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against  the  ri^ht  to  condemn  this  property  i« 
insufficient  to  defeat  that  right" 

Because  in  argument  nothing  is  said  in 
support  of  the  assignment  denying  attempt 
by  the  applicant  to  agree  upon  a  compensa- 
tion for  the  lands  to  be  taken,  we  assume 
defendant  has  abandoned  it.  And  upon  the 
fifth  assignment  we  need  not  delay,  as,  with- 
in certain  limitations,  a  railroad  corpora- 
tion may,  preliminary  to  the  exercise  of  the 
power  of  eminent  domain,  determine  what 
and  how  much  land  of  the  citizen  it  will 
condemn  for  its  purposes.  And,  so  long  as  it 
acts  within  such  limitations,  its  discretion 
is  practically  absolute.  Courts  will  super- 
vise the  exercise  of  the  power,  but  will  not 
control  the  rigl^t  to  take  any  particular  prop- 
erty except  where  the  power  is  clearly  abua^ 
ed.  Gas  Co.  v.  Lowe,  52  W.  Va.  662,  44 
S.  E.  410;  Railroad  Co.  y.  Railroad  Co., 
75  Va.  780,  40  Am.  Rep.  743.  In  response 
to  the  objection  that  the  appropriation  of  the 
land  is  not  for  a  public  use  In  whole  or  in 
part,  we  dte  Caretta  Railway  Co.  t.  Coal 
Co.,  supra,  saying : 

"A  company  organized  under  and  pursuant 
to  the  laws  governing  the  organization  of  rail- 
road companies  in  this  state  has  the  power  to 
exercise  the  right  of  eminent  domain,  and  the 
•  takin^e:  of  property  necessary  for  its  corporate 
purposes  is  for  a  public  use. 

The  other  assignments  may  readily  be 
simplified  and  reduced  to  the  one  inquiry, 
whether  the  applicant  is  endeavoring  to  ap- 
propriate property  to  a  purely  private  pur- 
pose under  the  guise  of  a  public  service  cor- 
poration. The  argument  urged  in  support  of 
a  negative  answer  to  that  inquiry  is  in  the 
main  predicated  upon  two  propositions.  The 
first  is  that  the  applicant  was  chartered  and 
organized  to  accomplish  that  which  the 
Western  Maryland  Railwhy  Company  had 
failed  to  accomplish  in  its  effort  to  construct 
a  branch  line  from  Charlton  to  the  property 
of  the  Pittsburgh  Limestone  Company,  solely 
to  provide  shipping  facilities  for  the  product 
of  the,  quarries  of  that  company;  and  that, 
because  the  railroad  company  could  not  legal- 
ly condemn  the  land  of  defendant  for  such 
private  use,  as  held  in  Railroad  Co.  v.  Iron 
Works,  31  W.  Va.  710,  8  S.  B.  453,  it  procured 
the  organization  of  the  Willlamsport,  Nessle 
&  Martinsburg  Railway  Company.  The  sec- 
ond proposition,  confirmatory  of  the  first,  is 
that  through  Fitzgerald,  its  president,  the 
Western  Maryland  company  provided  direct- 
ly or  indirectly  the  funds  necessary  to  fi- 
nance the  railroad  corporation  subsequently 
organized.  As  already  observed,  Fitzgerald 
<iid  secure  and  provide  the  money  used  by 
the  new  corporation.  But  his  testimony 
clearly  shows  no  part  of  the  funds  so  used 
was  furnished  by  the  Western  Maryland 
Railway  Company,  the  Pittsburgh  Limestone 


Company,  the  United  States  Steel  Corpora- 
tion, the  Carnegie  Steel  Company,  or  any  one 
or  more  of  them,  or  by  any  other  company, 
and  that  none  of  them  or  any  other  company 
has  agreed  to  provide  the  capital  necessary 
to  finance  the  construction,  equipment,  and 
operation  of  the  railroad  contemplated  by  the 
applicant  He  says,  and  no  witness  con- 
tradicts or  denies  the  statement,  that  the 
money  furnished  and  paid  was  his  own  per- 
sonal private  contribution;  and  he  expresses 
his  readiness  and  ability  likewise  to  provide, 
or,  by  negotiations  with  others  than  the  cor- 
porations mentioned,  to  secure,  the  capital 
necessary  to  build,  equip,  and  operate  a  rail- 
road between  the  two  terminals  designated 
in  the  charter  granted  by  the  state.  We 
think  the  argument  sought  to  be  deduced 
from  these  facts  is  by  no  means  conclustve. 
Nor  are  they  persuasive  to  the  extent  author- 
izing us  to  deny  to  the  applicant  the  exercise 
of  the  right  to  condemn,  granted  to  it  by  the 
issuance  of  the  charter. 

This  case  readily  may  be  distinguish^^ 
from  Railroad  Co.  v.  Vendll,  80  S.  £.  1103. 
The  evidence  in  that  case  manifestly  showed 
a  purely  private  purpose,  and  not  a  public 
one,  as  did  also  Railroad  Co.  v.  Iron  Works, 
supra. 

Plaintiff  in  error  does  not  undertake  to 
controvert  the  fact,  clearly  apparent,  that 
along  the  line  of  the  proposed  railroad  valu- 
able properties  await  the  shipping  facilities 
to  be  provided.  Many  ledges  of  limestone, 
lying  in  close  proximity  or  readily  accessible 
to  it,  await  such  construction  and  operation. 
When  crushed  or  pulverized,  Itmestooe  be- 
comes an  indispensable  accessoity  In  the 
manufacture  of  steel  and  iron.  Defendant 
fully  appreciates  the  value  of  these  quarries, 
one  of  them  being  profitably  operated  by 
it  The  railroad  will  serve  other  manufiac- 
tories,  and  afford  facilities  for  the  trans- 
portation of  farm  products,  enlarge  facilities 
for  public  travel  by  furnishing  connection 
with  the  Western  Maryland  and  other  rail- 
roads, and  enhance  the  value  of  all  propertiei 
and  serve  many  communities  located  along 
the  projected  route,  all  of  which  will  and 
must  be  served  alike  by  the  applicant's  road 
when  constructed  and  operated. 

The  lower  court  did  not,  nor  do  we^  find 
from  the  evidence  any  substantial  ground  or 
reason  for  denying  to  the 'applicant  the  right 
it  has. invoked,  a  right  by  statute  conferred 
upon  all  railroads  chartered,  organized,  and 
doing  business  in  this  state.  A  mere  sus- 
picion of  the  want  of  good  faith  will  not  suf- 
fice. 

We  are  therefore  of  opinion  to  affirm  the 
Judgment  sought  to  be  reversed,  and  to  re- 
mand the  case  for  further  proceedings  ac- 
cording to  law;  and  an  order  will  be  so 
entered. 
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WINDSOR  HOTEL  CO.  ▼.  SOHBNK. 

(No.  2759.) 
(Supreme  Ck>art  of  Appeals  of  West  Virginia. 

March  16,  1915.) 

(Syllahut  by  the  Court,) 

1.   COBFORATIONS     ^=5>81— SUBBCBIFTION— VA- 
LIDITT   AND   E/FFBCT. 

A  subscription  to  the  capital  stock  of  a 
corporation  subsequently  to  bef  formed,  not  re- 
voked before  the  organization  thereof,  is  valid 
but  conditional. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent.  Dig.  S§  26&-284 ;  Dec.  Dig.  <g=»81.] 

2.  Right  to  Rbvoks  Subscription. 

(^sere,  whether  such  a  subscription  ^B 
revocable? 

3.  COBPOBATIONS  ^3»197  —  Obqanization  — 

Meetinq  of  Stookholdebs^Riqht  of  Sub- 

bcbibeb  to  participate. 

An  informal,  antecedent  subscriber  to  the 
stock  of  a  corporation  subsequently  to  be  form- 
ed is  entitled  to  an  opportunity  to  pay  the  ini- 
tial statutory  installment  of  his  subscription 
before  organization  and  to  participate  in  the 
first  meeting  of  the  stockholders  held  for  the 
purpose  of  organization. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  SS  747,  749-7(^7764 ;  Dea  Dig.  «8=s> 
197.3 

4.  COBPOBATIONB  ^=5>84  —  ANTECEDENT  SUB- 

scBiPTioN— Release  of  Subscbibeb— Fail- 
ure TO  Tender  Priyilsob. 

Tender  of  such  privileges  is  a  condition  of 
the  subscription  and  nonperformance  thereof  by 
the  incorporators  releases  the  subscriber. 

[Ed.  Note.— For  other  cases,  see  O>rporation8, 
Oent.  Dig.  S§  296-827 ;  Dec.  Dig.  <d=s>84.] 

5.  Corporations  ^=»S1  —  Antecedent  Sub- 
scription—Statutes. 

Though  such  an  antecedent  subscription 
does  not  make  the  subscriber  a  technical  or 
statutory  stockholder,  it  is  made  in  contempla- 
tion of  the  constating  laws  of  corporations, 
and  to  be  executed  and  carried  into  effect  under 
them,  wherefore  they  form  parts  of  the  contract 
of  subscription. 

[Ed.  Note.~For  other  cases/see  Corporations, 
Cent.  Dig.  S§  26^284;  Dec.  Dig.  «S=>81.] 

Error  to  Circuit  Court,  Ohio  Comity. 

Action  by  the  Windsor  Hotel  Company 
against  Otto  Schenk.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed, 

T.  S.  Riley,  of  Wheeling,  for  plaintiff  in  er- 
ror. Charles  J.  Schuck  and  Caldwell  &  Cald- 
well, all  of  Wheeling,  for  defendant  in  error. 

POFFENBARQEIR,  J.  Tbe  defendant, 
Schenk,  having  refused  to  pay  assessments 
on  an  informal  subscription  by  him  to  pre- 
ferred stock  of  the  Windsor  Hotel  Company, 
a  corporation,  made  before  the  articles  of 
Incorporation  had  been  issued,  was  proceed- 
ed against  by  a  statutory  motion  for  Judg- 
ment for  the  amount  of  the  unpaid  assess- 
ments, aggregating  $4,500.  Denying  the  va- 
lidity of  the  subscription,  because  not  made 
in  the  statutory  form,  the  defendant  inter- 
posed numerous  pleas,  some  of  which  were 
rejected,  and,  trial  by  Jury  having  been  waiv- 
ed, the  court  tried  the  case,  found  for  the 
defendant,  and  rendered  Judgment  accord- 
ingly. 


On  the  12th  day  of  August,  1912,  the  pro- 
moters of  an  enterprise  having  for  its  pur- 
pose the  erection  of  a  large  modem  hotel 
gave  a  banquet  to  certain  citizens  of  Wheel- 
ing, at  which  the  purpose  and  plans  of  a 
prospective  corporation,  to  be  known  as  the 
Windsor  Hotel  Company,  were  discussed  and 
subscriptions  to  the  capital  stock  thereof 
solicited.  Among  those  in  attendance  was  the 
defendant,  who  expressed  his  willingness  to 
subscribe.  On  the  following  day  a  paper 
was  presented  to  him,  bearing  the  subscrip- 
tion of  E.  B.  Carney  f6r  500  sharea  Mr. 
Schenk  added  his  for  50  shares,  and  there- 
after many  additional  subscriptions  were 
secured,  making  an  aggregate  of  1,750  shares 
or  more.  The  paper  signed  by  the  defendant 
reads  as  foUows: 

"We,  the  undersigned,  hereby  subscribe  for  the 
number  of  shares  set  opposite  our  names  of  the 
cumulative  seven  per  cent,  preferred  stock  in 
the  Windsor  Hotel  Company,  at  par  value  of 
$100.00  per  share  to  be  paid  for  at  the  call  of 
the  board  of  directors." 

Though  the  subscriptions  were  numerous, 
only  five  persons  became  incorporators.  The 
articles  of  incorporation  were  issued  on  the 
25th  day  of  October,  1912,  in  the  names  of 
B.  B.  Carney,  Charles  T.  Alexander,  P.  B. 
Shook,  W.  B.  Irvine  and  J.  D.  Merriman, 
each  of  whom  subscribed  in  that  paper  ft>r 
one  share  of  the  preferred  stock.  Having 
waived  the  statutory  notice  to  stockholders, 
these  gentiemen  met  on  the  1st  day  of  Novem- 
ber, 1912,  and  organized  the  company,  by  the 
election  of  themselves  as  directors  and  the 
adoption  of  by-laws.  At  the  same  meeting 
they  adopted  a  resolution  directing  the  pur- 
chase of  certain  real  estate,  at  the  price  of 
$115,000,  to  be  paid  for  by  $50,000  of  prefer- 
red stocky  $50,000  of  first  mortgage  bonds  of 
the  company,  and  $15,000  in  cash.  Other 
resolutions  were  adopted,  authorising  issu- 
ance of  $200,000  of  preferred  stock  and  sale 
of  $150,000  thereof  at  par,  the  proceeds  to 
be  used  in  the  construction  of  the  new  hotel 
and  payment  for  services  in  the  sale  of  the 
stock  and  bonds,  and  the  Issuanee  of  $200,000 
of  conunon  stock  and  $200,000  of  bonds,  the 
latter  to  be  secured  by  a  mortgage  on  the 
property  of  the  company.  The  board  of  di- 
rectors were  authorized  to  contract  for  the 
construction  of  the  hotel  building  upon  the 
property  purchased.  Another  resolution  au- 
thorized said  board  to  lease  the  hotel  proper- 
ty to  another  prospective  corporation,  the 
Hotel  Windsor  Operating  Company,  and  to 
deliver  to  E.  B.  Carney,  Charles  T.  Alexan- 
der, the  VaUey  Investment  Company  of 
Youngstown,  Ohio,  and  the  Eldelity  Invest- 
ment &  Loan  Association  of  Wheeling,  W. 
Va.,  the  $200,000  of  common  stock,  in  equal 
shares,  for  their  services  in  the  promotion  of 
said  operating  company.  Upon  the  adjourn- 
ment of  the  stockholders'  meeting,  the  board 
of  directors  met  and  ordered  an  assessment 
of  100  per  cent,  upon  all  the  subscriptions  to 
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the  preferred  stock  of  the  company,  payable 
in  installments  of  10  per  cent  as  used  in  the 
construction  of  the  hotel  building,  and  the 
treasurer  was  authorized  to  fix  the  times  of 
payment  and  give  notice  thereof  to  th^  stock- 
holders. Nine  assessments  of  which  the  de- 
fendant had  notice  were  made,  but  he  refus- 
ed to  pay  any  of  those  made  against  him. 

[1]  While  the  constating  articles  of  a  cor- 
poration are  prescribed,  and  the  rights  of 
stockholders  defined,  by  law,  the  courts  in 
most  Jurisdictions  hold  preliminary  contracts 
of  subscription  to  the  capital  stock  of  corpo- 
mtions  may  be  made  in  advance  of  the  organ- 
ization thereof.  Such  a  contract,  however, 
does  not  constitute  the  subscriber  a  stock- 
holder in  the  technical  and  full  sense  of  the 
term.  According  to  some  authorities,  the 
subscription  is  held  to  be  a  continuing  offer 
to  take  stock,  which  becomes  binding  on  the 
organization  of  the  company.  Some  courts 
say  the  offer  is  revocable  until  tlie  organi- 
zation has  been  effected.  Others  say  it  is  ir- 
revocable. In  a  few  instances,  such  con- 
tracts have  been  held  invalid,  upon  the  the- 
ory of  an  implied  repeal  of  all  common  law 
applicable  to  stock  subscriptions,  by  the 
enactment  of  a  comprehensive  statutory  sys- 
tem of  organization,  which  is  deemed  to  have 
taken  the  place  of  the  common  law  and  to 
be  exclusive.  But  in  those  instances  in 
which  it  has  been  so  held,  language  was 
found  in  the  statute  indicating  intent  to 
make  the  statutory  method  exclusive.  Helli- 
well,  Stock  and  Stockholders,  §  43.  Among 
the  decisions  regarded  as  so  holding  is  Green- 
brier Industrial  Exposition  v.  Rodes,  37  W. 
Va.  738,  17  S.  E.  305.  In  the  opinion  in 
that  case,  there  are  general  expressions 
which  may  be  regarded  as  importing  invalidi- 
ty of  all  subscriptions  made  in  any  manner 
different  from  that  prescribed  by  the  stat- 
ute. This  view,  however,  is  not  consistent 
with  the  decision  in  the  Greenbrier  Indus- 
trial Exposition  ▼.  Squires,  40  W.  Va.  307,  21 
S.  E.  1015,  52  Am.  St  Rep.  884,  which  ob- 
viously treats  the  informal  subscription  as 
being  merely  voidable,  not  absolutely  void. 
Rodes  did  not  ratify  and  confirm  his  sub- 
scription, after  Hie  organizaticMH  of  the  com- 
pany, by  conduct,  but  Squires  did.  The  for- 
mer was  released  and  the  latter  held  upon  his 
subscription.  The  peculiar  state  of  facts  in 
both,  differing  very  materially  from  those 
presented  here,  fully  Justified  the  decisions. 
Each  of  the  subscriptions  was  made  in  a  spe- 
cial manner.  It  was  a  technical  one  in  the 
articles  of  Incorporation,  and  the  act  of  sub- 
scription was  incomplete,  the  law  requiring 
an  acknowledgment  by  each  subscriber, 
which,  in  those  instances,  was  omitted.  The 
subscription  Involved  here  was  informal,  non- 
te<±Lnical  and  complete,  if  a  valid  subscrip- 
tion can  be  made  in  the  manner  in  which  it 
was  made.  According  to  the  great  weight  of 
authority  throughout  the  country,  such  a  sub- 
scription Is  conditional  and  revocable,  but 


nevertheless  binding,  if  the  conditions  are 
complied  with,  and  It  is  not  revoked.  Stoart 
V.  Valley  Railroad  Co.,  32  Grat  (Va.)  147; 
Helliwell  on  Stocks  and  Stockholders,  i  41; 
Clark  and  Marshall  on  Corporations,  |  439c; 
Cook  on  Corporations,  79;  Johnson  on  Corpo- 
rations, §  1170. 

Though  our  statutes  prescribe  the  manner 
of  creating  and  organizing  corporations,  with 
a  considerable  degree  of  minuteness,  they  are 
wholly  silent  on  the  subject  of  antecedent  in- 
formal subscriptions  or  agreements  to  or- 
ganize corporations.  The  right  of  individu- 
als to  bind  themselves  to  form  a  corporation, 
or  take  stock  in  a  corporation  to  be  formed 
by  others,  if  any,  is  not  nullified  by  any 
terms  of  the  statute.  Being  one  for  the  ex- 
ecution of  a  lawful  purpose,  an  agreement  to 
organize  a  corporation,  or  to  take  stock  in 
one,  seema  to  fall  within  the  broad  liberty 
of  contract  allowed  by  general  law,  unless 
expressly  or  impliedly  prohibited  by  statute. 
Even  in  those  states  in  which  it  has  been 
held  that  a  subscription  can  be  made  only  in 
the  statutory  mode,  the  ground  of  the  deci- 
sions is  that  the  statute  either  expressly  or 
impliedly  prohibits  a  subscription  in  any  oth- 
er form.  This  view  necessarily  Implies  the 
validity  of  the  subscription  and  the  right  to 
make  such  a  contract,  unless  the  statute  de- 
nies it.  In  all  those  Jurisdictions  in  whicb 
subscriptions  made  in  advance  of  organiza- 
tion of  the  corporation  are  held  valid  and 
binding,  the  right  is  directly  affirmed. 

Not  less  apparent  than  the  legal  right  to 
take  preliminary  subscriptions  Is  the  utility 
of  the  procedure.  The  procurement  of  arti- 
cles of  incorporation  and  the  organization  ef- 
fected under  them  involve  labor  and  expense. 
Hence  it  is  both  advantageous  and  desirable 
to  have  a  guaranty  of  the  success  of  a  pro- 
posed organization  before  entering  upon  it 
This  is  no  more  than  an  ordinary  business 
precaution,  the  right  to  which  ought  not  to 
be  denied  in  the  absence  of  a  legal  prohibi- 
tion thereol 

[2-4]  As  the  subscription  involved  here 
was  not  revoked  in  any  manner  prior  to  the 
organization  of  the  corporation,  it  is  unnec- 
essary to  enter  upon  any  inquiry  as  to 
whether  or  not  it  was  revocable  The  sub- 
scriber expressed  no  dissatisfiiction  with  his 
proposal,  if  such  it  was,  and  did  not  signify 
any  intention  to  withdraw  it,  until  after  the 
corporation  had  been  organized  and  the  first 
assessment  made  against  hluL  Even  then, 
he  made  no  express  revocation.  He  did  noth- 
ing more  than  express  his  dissatisfaction 
with  the  manner  in  whi<^  the  organization 
had  been  effected  and  what  had  been  subse- 
quently done.  Without  deciding  the  ques- 
tion, it  is  deemed  not  inappropriate,  howev- 
er, to  suggest  what  seems  to  be  a  lack 
of  any  legal  impediment  to  a  conclusion  that 
the  subscription  was  irrevocable,  bead  in 
the  light  of  the  purpose  expressed  or  indi- 
cated by  them,  the  circumstances  and  situa- 
tion of  the  parties,  the  subscriptions  can  be 
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fairly  interpreted  as  constltatlng  an  agree- 
ment among  the  subscribers  to  form  a  corpo- 
ration, and  a  consideration  for  each  sub- 
scription may  be  found  in  the  benefit  confer- 
red upon  the  subscriber  by  the  others,  or  the 
detriment  to  which  each  subscriber  subjects 
himself  for  the  benefit  of  the  others.  Kim- 
mins  V.  Wilson,  8  W.  Va.  584.  Ck>nsidering 
the  subscription  as  an  offer  to  take  stock  in 
the  corporation,  the  consideration  Just  indi- 
cated would  render  It  irrevocable,  under 
well-settled  legal  principles.  Though,  in  a 
sense,  unilateral,  an  option  or  offer  founded 
upon  a  valuable  consideration  is  not  revoca- 
ble. Bease  v.  Kittle,  66  W.  Va.  260,  49  S. 
B.  150.  If  this  principle  is  applicable,  and 
no  reason  is  perceived  why  it  should  not  be, 
the  subscription  is  irrevocable,  because 
founded  upon  a  valuable  consideration.  If  it 
is  an  irrevocable  offer,  acceptance  by  organi- 
zation of  the  corporation  converts  it  into  con- 
tract between  the  subscriber  and  the  corpo- 
ration upon  which  either  of  the  parties  may 
sue.  If  it  is  a  contract  among  the  subscrib- 
ers, each  subscription  being  founded  upon  the 
others  as  consideration  therefor,  a  contract 
is  thus  made  for  the  sole  benefit  of  the  cor- 
poration. The  subscribers  do  not  promise  to 
pay  one  another.  On  the  contrary,  each 
promises  to  pay  the  oorporatipn  the  amount 
of  his  subscription,  and  no  other  person. 
The  promise  is  clearly  one  for  the  sole  bene- 
fit .  of  the  corporation  to  be  formed  and 
brings  it  within  the  scope  and  operation  of 
section  2,  c  71,  Code,  serial  sec.  3740.  That 
the  corporation  had,  at  the  date  of  the  con- 
tract, only  a  potential  existence  seems  to  be 
immaterial.  XJpon  these  principles,  the  Blin- 
nesota  court  and  others  hold  an  antecedent 
subscription  irrevocable 

[6]  On  the  contract  of  subscription  so  com- 
pleted, whether  regarded  as  a  contract 
among  the  subscribers  for  the  benefit  of  the 
corporation  or  as  a  continuous  offer  to  sub- 
scribe, accepted  by  the  corporation,  the  stat- 
ute gives  a  right  of  action  for  the  amount 
thereof.  Section  83  of  chapter  53  of  the 
Code,  serial  sec  2866.  This  makes  it  a  con- 
tract for  the  payment  of  money,  founded  up- 
on a  sufiScient  consideration,  admission  into 
the  corporation  as  a  stockholder.  Failure  to 
pay  the  amount  subscribed  is  not  therefore 
a  mere  breach  of  a  contract  to  take  stock, 
giving  right  of  action  for  damages  only. 
AVhile  the  provisions  of  the  statute  for  en- 
forcement of  payment  of  subscriptions  apply 
in  terms  to  subscriptions  made  in  the  statu- 
tory mode,  it  is  to  be  remembered  that  in- 
formal subscriptions  are  made  in  view  of 
these  provisions  and  with  expectation,  on  the 
part  of  the  subscriber,  of  exactly  the  same 
status  in  the  corporation  as  if  his  subscrip- 
tion were  made  in  strict  conformity  with 
statutory  regulations  Such  regulations  are 
clearly  within  the  contemplation  of  the  par- 
ties, and  necessarily  become  a  part  of  the 
contract  in  its  completion  and  operation. 
From  the  conclusion  Just  stated,  it  maul- 
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I  festly  results  that  the  subscription  is  a  con- 
ditional one.  It  is  not  a  contract  merely  for 
the  payment  of  money  to  the  corporation,  but 
one  also  for  admission  of  the  subscriber  into 
the  corporation  as  a  stockholder.  To  avail 
itself  of  the  promise  to  pay  the  money,  the 
corporation  or  the  incorporators  must  com- 
ply with  this  condition;  The  law  contem- 
plates and  guarantees  participation  by  the 
stockholders  in  the  organization  of  the  cor- 
poration. After  the  certificate  of  incorpora- 
tion has  been  issued  and  t)ef  ore  organization 
or  election  of  the  board  of  directors,  addition- 
al shares  of  stock  may  be  disposed  of  under 
the  superintendence  of  such  persons  as  those 
holding  the  majority  of  the  shares  may  ap- 
point Section  16»  c.  54,  Code,  serial  sea  2909 ; 
sec.  23,  c.  53,  Code,  serial  sec.  2856.  No  rea- 
son is  perceived  why  those  holding  a  major- 
ity of  the  shares  subscribed  for  in  the  cer- 
tificate may  not  accept,  on  behalf  of  the  cor- 
poration, the  subscriptiOQs  made  before  is- 
suance thereof.  Having  the  power  to  take 
subscriptions  for-  new  and  additional  stock, 
they  certainly  have  the  lesser  power  to  ac- 
cept subscriptions  already  made  in  an  in- 
formal manner,  and,  if  they  desire  to  hold 
such  informal  subscriptions,  it  is  their  duty 
to  accept  them  and  thus  admit  the  new  sub- 
scribers into  the  corporation  and  afford  them 
an  opportunity  to  take  part  in  the  organiza- 
tioiL  They  are  not  technically  stockholders 
until  the  first  installments  of  10  per  cent  of 
their  subscriptions  have  been  paid.  Section 
26,  c  53,  Code,  serial  sec  2859.  Fairly  con- 
strued, tiiese  subscriptions  are  agreements  to 
pay  on  admission  of  the  subscribers  into  the 
corporation  before  organization,  not  subscrip- 
tions to  the  stock  of  the  corporation  after  or- 
ganization. "It  appears  from  t^e  complaint 
that,  at  the  time  of  this  subscription,  the  com- 
pany was  fully  organized,  so  that  it  does  not 
stand  upon  precisely  the  same  footing  as  a 
subscription  made  prior  to,  and  for  the  pur- 
IK>se  of  perfecting,  the  organization.  Such  a 
subscription  gives  to  the  subscriber  an  in- 
terest in  the  corporation,  and  the  right  to 
take  part  In  organizing  it"  Railroad  Co.  v. 
Robbins,  23  Minn.  439.  '^There  is  a  substan- 
tial difference  between  an  increase  of  capital 
and  the  filling  up  of  one  both  authorized  and 
required.  •  •  •  When  the  subscription 
to  formatiye  stock  precedes  the  creation  of 
the  body  corporate  which  wHl  untimely  issue 
the  certificate,  there  is,  of  necessity,  at  the 
time  such  subscriptions  are  entered  into,  no 
corporation  in  existence  with  which  a  con- 
tract could  be  made.  The  subscribers,  as  a 
consequence,  and  for  the  very  purpose  of  ef- 
fecting an  organization,  become  stockholders 
by  the  mere  act  of  subscribing,  if  there  are 
no  conditions  precedent  prescribed,  and  they 
are  thereby  invested  with  the  privileges  and 
subjected  to  the  liabilities  incident  to  that 
relation.  The  subscriberil,  in  the  absence  of 
any  statutory  restrictions,  acquire  by  such  a 
subscription  an  interest  in  the  body  corpo- 
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rate  and  a  right  to  participate  in  its  organi- 
zation.*' Railroad  Go.  v.  Hambleton,  77  Md. 
341,  26  AtL  279.  The  genuine  equity  of  this 
proposition  appears  from  the  mere  statement 
thereof,  and  its  consistency  with  the  legal 
rules  of  interpretation  of  contracts  cannot  be 
doubted.  Though  not  technically  made  un- 
der or  within  the  statute,  as  has  been  stated, 
the  contract  of  subscription  is  made  with 
the  statute  in  plain  view  and  with  full  ex- 
pectation that  the  execution  or  operation 
thereof  will  be  within  and  under  it.  Hence 
the  statute  becomes  as  much  a  part  of  the 
contract  as  if  it  had  been  made  technically 
under  the  statute. 

Having  misapprehended  the  law  applicable 
to  the  subject  and,  in  consequence  thereof, 
misconstrued  the  contract  of  subscription,  the 
incorporators  of  the  Windsor  Hotel  Company 
failed  to  comply  with  the  conditions  of  the 
subscription.  They  did  not  afford  the  sub- 
scriber an  opportunity  to  pay  the  statutory 
installment  of  10  per  cent  thereof,  so  as  to 
make  him  technically  a  stockholder  and  en- 
title him  to  notice  of  the  organization  and  an 
opportunity  to  participate  therein.  Five  of 
the  subscribers  took  out  the  certificate  of  In- 
corporation, without  any  notice  to  the  other 
subscribers,  paid  their  own  initial  install- 
ments, waived  the  statutory  notice  of  the  first 
meeting  of  stockholders,  met  as  stockholders, 
elected  a  board  of  directors,  and  fully  deter- 
mined the  policy  of  the  corporation.  This 
may  not  have  been  materially  prejudicial  to 
the  subscriber.  Whether  it  was  or  not,  it  is 
unnecessary  to  inquire*  Under  a  proper  con- 
struction of  the  contract,  he  was  legally  en- 
titled to  participate  in  the  organization. 
Tender  of  an  opportunity  to  do  so  was  a  con- 
dition precedent  to  the  right  of  action  on  his 
subscription  and  also  to  the  right  of  the  cor^ 
poration  to  recover  the  amount  subscribed. 
The  construction  placed  upon  the  contract 
by  the  corporation,  if  accepted  and  upheld, 
would  open  the  door  wide  for  the  perpetra- 
tion of  all  sorts  of  fraud  upon  ante<^dent 
subscribers  to  stock  of  prospective  corpora- 
tions. 

None  of  the  pleas  interposed  spedflcally 
set  up  noncompliance  with  this  condition,  as 
matter  of  defense,  but  the  procedure  adopt- 
ed for  recovery  of  the  subscription  is  an  in- 
formal one,  and  plea  No.  1  denies,  in  general 
terms,  that  there  is  anything  due  from  the 
defendant  on  account  of  the  matters  set  f6rth 
in  the  notice.  This  is  tantamount  to  a  plea 
of  nonassumpsit  or  nil  debet  and  raised  the 
general  issue.  The  notice  does  not  reveal 
the  antecedent  character  of  the  subscription, 
but  it  appears  by  the  evidence  adduced  in 
support  of  the  motion.  Had  the  notice  fully 
stated  the  nature  of  the  subscription,  it  would 
have  been  necessary  to  have  averred  compli- 
ance with  the  condition  and  then  to  have 
oroved  performance  thereof.  An  absolute 
and  unconditional  subscription  having  been! 


averred,  as  the  ground  or  basis  of  the  mo- 
tion, and  the  proof  having  disclosed  a  eondi- 
tional  one,  as  well  as  noni)erformance  at  the 
condition,  no  right  of  recovery  has  been 
shown.  The  notice  could  probably  be  amend- 
ed (Kunst  V.  Findley  et  al.,  80  S.  E.  13Q),  bat, 
in  view  of  the  evidence,  an  amendment  would 
avail  nothing.  Assuming^  without  deciding 
it,  that  the  doctrine  of  repleader  would  apply 
in  a  proceeding  of  this  sort,  the  plaintUT  could 
not  invoke  it,  for  a  repleader  is  not  grant- 
able  in  favor  of  the  party  who  makes  the  first 
fault  of  pleading  which  occasions  the  Imma- 
terial issue.    18  Ency.  PL  Pr.,  492. 

For  the  reasons  stated,  the  judgmeat  com- 
plained of  will  be  aflbrmed. 

(76  w.  va.  sot) 

PEOPLE'S   BANK  OF  WILKESBABRE   ▼. 
COLUMBIA  COLLIERIES  CO.  et  mL 

(Supreme  Court  of  Appeals  of  West  Yizgiiiia- 

Dec.  15,  1914.    Rehearing  Denied 

April  20,  1915.) 

(SyUabu^  hv  the  Cowrt) 

1.  Lis  Pbndkns  ^=>24— PuEOHAfls  PsHDixe 
Suit— Nonc»  of  Pbiob  Salb— Rights  of 

BUTBB. 

A  purchaser  of  8to<^  and  bonds,  with  actu- 
al notice  that  his  vendor  has  contracted  to  trans- 
fer them  to  another  and  that  suit  is  pending 
for  the  specific  enforcement  of  such  contract, 
takes  title  subject  to  the  contract  and  the  judg- 
ment in  the  suit 

[Ed.  Note.— For  other  cases,  see  I^  Pendens, 
Cent.  Dig.  if  3&-40,  42-46(;   Dea  Dig.  <8:=>24J 

2.  Lis  Pendens  ^=»S— AppuoATioif  or  Ruu 
—  Stnr  FOB  Spbcifio  Pebfobicarcb— Con- 
TBAOT  TO  Sell  Cospobate  Stock. 

In  a  suit  maintainable  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  corpo- 
rate stock,  the  rule  Us  pendais  applies. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent.  Dig.  U  S-8;  Dec.  Dig.  «3»3.] 

8.  SPEODio  Pebfobhancb  ^s»36  —  Cobpoba.- 

TIONS— CONTBACT  BT  SOLB  StoCKHOLDEB. 

Where  one  owns  all  the  stock  in  a  oonx>- 
ration  and  has  contracted  with  another  to  cause 
real  estate  of  the  corporation  to  be  conveyed  to 
the  latter.  It  is  within  the  power  of  the  party 
owning  aU  the  stock  and  so  contracting  to  car^ 
ry  out  corporate  action  consummating  sudh  con- 
veyance, and  in  a  suit  for  specific  performance, 
no  rights  of  creditors  of  the  corporation  being 
involved,  equity  will  compel  him  to  fulfill  die 
contract. 

[Ed.  Note.— For  other  cases,  see  Spedfie  Per- 
formance, Cent  Dig.  f  107;  Dec  Dig.  «s»36l] 

Appeal  from  Circuit  Court,  McDowell 
County. 

Suit  by  the  People's  Bank  of  Wilkesbarre 
against  the  Columbia  Collieries  Company 
and  others.  From  decree  for  complainant, 
defendants  appeaL     Modified  and  afilnned. 

Anderson,  Strother  &  Hughes,  of  Wel^ 
and  Vinson  &  Thompson,  of  Huntington,  for 
appellants.  G.  W.  St  Clair,  of  Tazewell, 
Va.,  and  Sanders  &  Crockett,  of  Blnefield, 
for  appellee. 

ROBINSON,  J.  This  suit  was  onoe  be- 
fore here  on  appeal,  under  the  style  of  La- 


^3»For  oth«r  eoaea  see  tame  tople  and  KBT-NUMBBR  in  all  Key-Numbered  DlgoaU  and  Indezaa 
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throp  ?.  Columbia  Collieries  Co.  et  aL,  70  W.  \ 
Va.  58,  73  S.  E.  299.  The  change  in  name 
is  accounted  for  by  the  death  of  Lathrop  and 
revival  of  the  cause  in  the  name  of  his  tes- 
tamentary trustee.  The  opinion  written  on 
the  former  appeal  must  be  read  as  part  here- 
of. It  discloses  the  character  of  the  con- 
troversy, and  our  determination  of  certain 
principles  having  to  do  with  the  present  ap- 
peal 

When  the  case  was  here  before  it  merely 
turned  on  a  demurrer  to  the  bill.    The  de- 
cree of  the  court  below,  sustaining  the  de- 
murrer and  dismissing  the  bill,  was  revers- 
ed.   We  distinctly  held  that  the  biU  on  its 
face  made  a  case  for  specific  performance  of 
the  contract  involved,  not  only  as  to  the  land 
but  also  as  to  the  stock  and  bonds  embraced 
by  the  contract.    When  the  case  went  back, 
an  amended  and  a  supplemental  bill  were 
filed,  but  these  did  not  change  the  substan- 
tial phase  of  the  case  and  are  immaterial 
for  present  notice  other  than  that  they  were 
in  place.     The  various  separate  demurrers 
by  the  defendants  may  also  be  passed  over 
with  the  remark  that  we  find  no  error  in 
the  overruling  of  the  same.    Nor  shall  we 
particularly  differentiate  as  to  the  many  sep- 
arate answers  of  the  defendants.    It  sufiElces 
to  say  that  issue  was  made  on  the  bill.    The 
cause  proceeded  to  proof  and  to  final  hear- 
ing.    The   court  was  of  opinion  that  the 
cause  was  for  plaintiff  and  entered  a  decree 
accordingly. 

Mainly  and  substantially  we  have  the  case 
as  we  had  it  before,  except  that  issue  has 
been  made  on  the  bill  and  the  parties  have 
submitted  proof  pro  and  con.  The  principal 
question  we  now  have  Is  whether  plaintiff 
has  maintained  the  issue. 

In  many  parts  of  the  extended  brief  filed 
for  defendants,  it  is  argued  that  our  former 
decision  is  wrong.  Defendants  still  insist 
on  a  different  construction  of  the  contract 
than  we  gave  it,  and  in  other  particulars 
challenge  our  holdings.  That  decision  was 
made  after  much  careful  consideration,  and 
was  then  reviewed  on  application  for  reliear- 
ing,  which  was  refused.  Now,  for  a  third 
time,  again  we  have  freely  given  the  same 
questions  consideration.  The  result  is  the 
same.  We  are  still  satisfied  with  the  deci- 
sion. It  must  stand  as  the  law  of  this  case 
and  similar  ones. 

There   is    a   new    feature    of    the    case, 
which  we  must  set  forth.     While  the  foi- 
mer   appeal  was  pending  in  this  court  the 
Southwest  Virginia  Trust  Company,  which 
had    executed  the  contract  to  Lathrop  that 
is    sought  to  be  specifically  enforced  here- 
in,  sold  all  of  the  stock  and  bonds  of  the 
Columbia  Collieries  Company  to  the  Central 
Pocahontas  Coal  Company.     That  the  last 
named  company  at  the  time  it  so  purchased 
^ad    actual  notice  of  the  pendency  of  the 
suit,  and  of  the  contract  with  Lathrop  in  re- 
lation to  the  same  stock  and  bonds,  is  un- 
Qiiestioiuibly   established*'   The   trust  com- 


pany delivered  all  the  stock  and  bonds  to  the 
Central  Pocahontas  Coal  Company,  for  the 
sum  of  $85,000,  and  the  purchaser  agreed  to 
take  the  risk  of  this  suit  So  for  $10,000 
more  than  Lathrop  had  contracted  to  pay, 
the  trust  company  turned  over  to  another 
the  very  stock  and  bonds  it  had  obligated  it- 
self to  turn  over  to  liathrop  by  the  contract 
sought  to  be  enforced  in  this  suit  It  was 
certainly  a  good  bargain  for  the  trust  com- 
pany as  far  as  the  financial  phase  was  con- 
cerned. What  a  court  of  equity  may  think 
of  it  in  conscience  is  another  thing.  From  a 
purely  financial  point  of  view  the  trust  com- 
pany could  well  afford  to  disregard  its  con- 
tract with  Lathrop.  It  could  well  afford  to 
take  a  handsomely  increased  price  when  the 
purchaser  assumed  the  burden  for  its  disre- 
gard of  the  prior  obligation  that  was  violat- 
ed. The  seductiveness  of  the  proposition  is 
a  factor  in  a  solution  of  the  equitable  rights 
that  we  are  to  consider. 

After  the  trust  company  had  delivered  all 
the  stock  and  bonds  to  the  Central  Pocahon- 
tas Coal  -Company  the  latter  company  car- 
ried out  what  it  meant  to  be  a  new  organiza- 
tion of  the  corporate  entity  of  the  Columbia 
Collieries  Company.  This  was  done  by  trans- 
fers from  the  total  300  shares  of  the  capital 
stock  of  the  Columbia  Collieries  Company 
which  the  Central  Pocahontas  Coal  Com- 
pany had  taken  over  from  the  hands  of  the 
trust  company.  One  share  was  made  to 
stand  in  the  name  of  each  of  seven  individu- 
als, all  in  some  way  connected  with  the  Cen- 
tral Pocahontas  Coal  Company.  The  re- 
maining 293  shares  were  left  to  stand  in  the 
name  of  that  company.  By  a  cqrporate  or- 
ganization growing  out  of  such  a  standing 
of  the  stock,  all  of  the  bonds  which  had  been 
delivered  over  with  the  stock  were  can- 
celled, and  a  lease  of  the  lands  for  mining 
purposes  was  made  to  the  Central  Pocahon- 
tas Coal  Company.  Possession  was  taken 
under  the  lease  by  the  last  named  company, 
and  it  proceeded  to  mine  coal  from  the  prem- 
ises until  inhibited  therefrom  by  an  injunc- 
tion obtained  In  this  suit  on  the  supple- 
mental bilL 

The  293  shares  of  the  capital  stock  con- 
tinued to  stand  in  the  name  of  the  Central 
Pocahontas  Coal  Company  from  the  date  of 
the  reorganization  referred  to,  October  1, 
1909,  that  being  the  day  following  the  pur- 
chase made  from  the  trust  company,  until 
February  6,  1912.  Under  the  last  named 
date  the  books  of  the  company  show  a  distri- 
bution of  the  293  shares  by  transfers  to  a 
number  of  persons.  These  transfers  were 
made  soon  after  the  service  of  the  summons 
to  bring  in  by  an  amended  bill  the  Central 
Pocahofitas  Coal  Company  as  a  party  to  the 
suit,  indeed  on  the  day  before  the  amended 
bill  was  filed.  Evidently  method  prompted 
these  transfers,  for  it  appears  that  the  vari- 
ous parties  to  whom  the  transfers  of  stock 
were  made  were  all  in  a  way  related  to  the 
Central  Pocahontas  Coal  Company.    We  are 
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led  to  believe  that  these  transfers,  and  any 
sales  of  the  stock  they  may  represent,  were 
made  so  that  the  amended  bill  seeking  to  fol- 
low the  stock  in  the  hands  of  the  Central 
Pocahontas  Coal  Company,  which  company 
took  it  over  with  actual  notice  of  Lathrop*s 
rights,  would  not  find  it  there,  but  in  the 
hands  of  subsequent  purchasers  who  might 
better  shield  themselves  against  attack  as  to 
the  ownership  of  the  stock.  Such  is  a  fair 
inference  from  the  record. 

The  decree  complained  of  declares  that  the 
Central  Pocahontas  Coal  Company  did  not 
under  the  circumstances  become  the  owner 
of  the  300  shares  of  the  capital  stock  of  the 
Columbia  Collieries  Company,  nor  did  any- 
one claiming  under  it,  and  adjudges  that  the 
lease  made  to  the  Central  Pocahontas  Coal 
Company  was  not  authorized  by  the  rightful 
stockholders  of  the  Columbia  Collieries  Com- 
pany, and  is  therefore  void.  The  decree  fur- 
ther adjudges  that  the  Central  Pocahontas 
Coal  Company  did  not  become  the  rightful 
owner  of  the  bonds  which  that  company  took 
over  from  the  trust  company  and  cancelled, 
and  proceeds  to  restore  these  bonds  to  their 
original  status.  It  orders  that  the  land  men- 
tioned in  the  contract  be  conveyed  by  the 
Southwest  Virginia  Trust  Company  and  the 
Columbia  Collieries  Company  to  plaintiff, 
and  that  the  stock  and  bonds  be  transferred 
and  set  over  to  plaintiff. 

[1]  By  the  contract  entered  into  by  the 
trust  company  with  Lathrop  the  stock  and 
bonds  of  the  Columbia  Collieries  Company 
were  rightly  his.  He  had  by  noUce  convert- 
ed the  option  contract  into  one  binding  the 
trust  company  to  perform  its  provisions  and 
had  done  all  he  was  required  to  do  until  the 
trust  company  further  complied.  It  failed 
to  act,  and  this  suit  demanded  compliance  on 
its  part  Notwithstanding  the  pendency  of 
the  suit  seeking  compliance,  the  trust  com- 
pany sold  the  stock  and  bonds  to  another 
company  quite  as  fully  advised  of  Lathrop*s 
rights  as  was  the  trust  company.  As  be- 
tween the  vendor  and  the  purchaser  equity 
will  promptly  cancel  such  a  transaction  and 
not  allow  it  to  stand  in -the  way  of  the  en- 
forcement of  the  contract  in  favor  of  La- 
throp. We  held  on  the  former  appeal  that 
under  the  circumstances  of  the  case  the  con- 
tract wherein  it  relates  to  the  transfer  of 
the  stock  and  bonds  was  subject  to  specific 
enforcement  in  equity. 

Under  the  circumstances  of  this  case  plain- 
ly it  would  not  be  equity  to  protect  the  Cen- 
tral Pocahontas  Coal  Company  in  its  pur- 
chase of  the  stock  and  bonds  from  the  trust 
company,  made  with  full  knowledge  of  La- 
throp's  lights.  As  to  the  Central  Pocahontas 
Coal  Company  the  doctrine  of  lis  pendens 
adverted  to  in  the  argument  does  not  apply. 
It  is  a  question  of  actual  notice.  That  the 
Central  Pocahontas  Coal  Company  had  ac- 
tual notice  can  not  be  gainsaid.  Its  contract 
with  the  trust  company  expressly  embraced 


the  chances  of  this  suit  then  already  pending 
for  the  enforcement  of  the  prior  contract  be- 
tween the  trust  company  and  Lathrop.  The 
doctrine  of  actual  notice  is  more  certain  and 
effective  than  the  doctrine  of  lis  pendens. 
Where  a  purchase  of  property,  real  or  per- 
sonal, is  made  by  one  with  actual  notice  of 
the  pendency  of  a  suit  relating  thereto^  the 
purchaser  unquestionably  takes  subject  to 
whatever  decree  may  be  made  in  the  suit. 
25  Cyc  1452.  With  the  full  knowledge  that 
the  Central  Pocahontas  Coal  Company  had 
when  it  dealt  with  the  trust  company,  the 
former  could  take  no  better  title  than  the 
latter  had.  A  purchaser  with  notice  of  La- 
throp*8  rights  could  <nily  take  subject  to 
those  rights.  Certainly  we  need  not  employ 
much  language  on  this  subject  I^rnch  t.  An- 
drews, 25  W.  Va.  75L 

[2]  But  those  to  whom  the  Central  Po- 
cahontas Coal  Company  transferred  shares 
of  the  stock  are  not  parties  to  this  salt.  We 
can  not,  therefore,  adjudge  as  to  them  on  the 
question  of  actual  notice,  even  If  the  record 
shows  that  as  purchasers  or  as  transferees 
they  also  had  notice  of  Lathrop's  rights. 
Are  they  subject  to  the  rule  lis  pendens? 

It  has  long  been  a  mooted  question  wheth- 
er lis  pendens  applies  to  personal  property. 
In  Bkigland  it  is  now  settled  that  lis  pendens 
is  only  applicable  to  real  estate.  Wigram  v. 
Buckley,  U  R.  3  Chy.  Div.  aSM)  483.  In 
this  country  there  is  a  great  diversity  of  au- 
thority on  the  subject.  The  tendency  lias 
been  toward  extending  the  rule  to  personal 
property  except  negotiable  instrument&  Ben- 
nett on  Lis  Pendens,  sec.  83;  BYeeman  on 
Judgments,  sec.  194;  56  Am.  St  Rep.  862. 
In  the  Virginias  lis  pendens  has  generaiUy 
been  considered  applicable  to  personal  prc^ 
erty.  2  Tucker's  Commentaries,  448 ;  2  Bar- 
ton's Ch.  Pr.  1030;  Bowlby  v.  De  Witt,  47 
W.  Va.  323,  34  S.  E.  919;  Osbom  v.  Glass- 
cock, 39  W.  Va.  749,  20  S.  B.  702;  opinion 
of  Judge  Green  in  Bruff  v.  Thompson,  31  W. 
Va.  16,  6  S.  E.  352.  By  this  court  the  rule 
has  been  recognized  as  applicable  to  non-ne- 
gotiable choses  in  action  where  the  plaintiff 
in  the  case  has  acquired  a  liai  or  hold  on  the 
property  involved,  by  the  institution  of  his 
suit  to  set  aside  a  fraudulent  transfer,  or  in 
some  other  way.  Dent  v.  (Pickens,  59  W.  Va. 
274,  53  S.  Bi  154. 

Though  the  property  inv<dved  in  this  case 
is  corporate  stock,  it  is  not  negotiable  in  the 
sense  that  a  transferee  may  take  complete 
title  regardless  of  any  equity  of  another  in 
it  The  suit  is  one  for  specific  performance 
of  a  contract,  maintainable  extraordinarily 
in  this  instance  as  to  personal  property.  We 
have  seen  that  plaintiff's  equitable  right  to 
an  enforcement  of  the  ccmtract  must  prevail 
over  a  sale  of  stock  made  by  the  trust  com- 
pany under  such  circumstances  as  to  be  In 
effect  fraudulent  upon  Lathn^'s  rights.  The 
suit  is  not  only  one  directly  affecting  specific 
property^  as  aunt  be  the  ease  for  the  rul^ 
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lis  pendens  to  apply,  but  it  is  also  one  assert- 
ing a  right  as  against  li  transfer  of  the  prop- 
erty which  is  virtnally  fraudulent,'  to  which 
latter  character  of  suit  the  rule  is  declared 
applicable  in  Dent  v.  Pickens,  supra.  Though 
the  suit  is  not  one  to  charge  the  property 
with  debt,  as  in  the  case  cited,  it  is  to  get  in 
the  very  property  by  a  superior  right  of  La- 
throp  to  the  same,  and  we  can  see  no  rea- 
son why  the  rule  out  of  the  broad  policy  un- 
derlying the  same  does  not  apply  in  the  one 
case  as  well  as  in  the  other.  In  the  case  be- 
fore us  plaintiff  asserts  a  hold  on  the  proper- 
ty, of  such  character  and  under  such  circum- 
stances that  equity  will  consider  it  virtually 
equivalent  to  a  lien. 

Moreover,  lis  pendens  is  ordinarily  appli- 
cable to  specific  performance  suits.  True, 
those  suits  usually  affect  land.  But  where 
stock  or  other  personal  property  is  of  the 
character  or  value  that  it  may  be  the  subject 
of  a  suit  ordinarily  affecting  land  wherein  lis 
pendens  is  applicable,  it  would  seem  that  the 
rule  should  be  likewise  applicable  to  the  per- 
sonal property  which  equity  by  taking  cogni- 
zance of  in  a  spedflc  performance  suit  has 
deemed  of  equal  dignity  to  land  as  far  as  the 
specific  enforcement  of  a  contract  in  relation 
to  the  property  is  concerned*  It  is  oinly  in- 
frequent that  corporate  stook  may  be  made 
the  subject  of  a  suit  for  specific  performance* 
but  when  such  property  may  be,  all  the  rules 
and  remedies  ordinarily  applicable  to  such  a 
suit  should  follow. 

Since  lis  pendens  applies  as  to  the  parties 
to  whom  the  Central  Pocahontas  Goal  Com- 
pany transferred  shares  of  the  stock,  it  was 
of  course  unnecessary  to  make  them  parties 
to  the  suit  Wick  v.  Dawson,  48  W.  Ya.  409, 
37  S.  E.  639. 

Neither  the  Central  Pocahontas  Coal  Com- 
pany nor  the  parties  to  whom  it  transferred 
shares  took  such  title  to  the  stock  as  to  in- 
terfere with  the  enforcement  of  Lathrop's 
contract  Actual  notice  bound  the  company; 
lis  pendens  the  other  parties.  Blquity  must 
consider  the  stock  as  still  in  the  hands  of  the 
Southwest  Virginia  Trust  Company,  capable 
of  being  used  by  it  for  the  fulfillment  of  the 
contract 

[3]  The  decree   appealed  from  ledteg  a 
flniiing  from  the  evidence  that  all  the  capital 
stock  and  the  outstanding  bonds  of  the  Co- 
lombia Collieries  Company  '*were  delivered  to 
Central  Pocahontas  Coal   Company  by  the 
Sontbwest    Virginia   Trust   Company   at   a 
time    when   the    Southwest    Virginia   Trust 
Ck>mpany  was  under  contract  obligations  to 
deliver  all  of  said  certificates  of  stock  and  all 
of  tbe  said  bonds  to  the  plaintiff."    The  find- 
ing: Is  clearly  sanctioned  by  the  evidence.    It 
therefore  appears  that  it  was  within  the  pow- 
er of  the  trust  company  to  comply  fully  with 
all  tbat  was  demanded  by  the  suit   The  trust 
company  had  the  stock  of  the  Columbia  Col- 
lieries Company  and  thereby  controlled  ^he 
property  of  that  comoany  so  that  it  oould 


have  executed  the  covenant  even  to  causing 
the  conveyance  ^f  the  property  called  for  by 
the  contract  The  trust  company  so  had  the 
stock  that  it  oould  transfer  the  same  to  the 
Central  Pocahontas  Coal  Company  and  there- 
by enable  the  latter  company  to  obtain  a  lease 
of  the  property.  Surely,  if  it  was  within  the 
power  of  the  trust  company  to  do  this,  it  was 
quite  as  much  in  the  power  of  that  company 
by  the  use  of  the  stock  to  enable  Lathrop  to 
take  title  to  the  property  of  the  Columbia  Col* 
lieries  Company.  It  is  said  that  defects  of 
title  to  the  land  excused  compliance  with 
the 'Lathrop  contract  We  held  on  the  former 
appeal  that  the  trust  company  was  obligated 
to  clear  the  title  of  defects.  It  seemed  possi- 
ble to  do  so.  Besides,  Lathrop  by  the  bill 
chose  to  take  the  portion  of  the  land  that  was 
clear  of  defects  of  title,  with  an  abatement 
of  the  purchase  mpney.  But  about  all  this  we 
need  not  now  concern  ourselves.  During  the 
progress  of  the  suit  the  question  of  the  sound- 
ness of  the  title  has  disappeared  and  is  no 
more  involved. 

Not  only  does  it  appear  that  the  trust  com- 
pany could  have  complied  with  the  Lathrop 
contract  at  the  time  that  company  trans- 
ferred the  stock  to  the  Central  Pocahontas 
Coal  Company,  but  it  convincingly  appears 
from  the  evidence  that  there  never  was  a 
time  theretofore,  from  the  date  of  the  Lathrop 
contract,  that  the  trust  company  did  not 
have  the  power  to  cause  a  oonveyanoe  of  the 
property  of  the  Columbia  Collieries  Company 
to  be  made  to  Lathrop  and  then  to  turn  over 
the  stock  and  bonds  to  him  as  evidence  of  the 
regularity  and  strength  of  the  title 'so  con- 
veyed. It  is  insisted  that  the  trust  company 
was  not  the  sole  stockholder  of  the  Columbia 
Collieries  Company.  We  think  it  wass  Eq- 
uity looks  more  liberally  on  things  than  does 
the  law.  True,  a  small  minority  of  the  shares 
stood  on  the  books  in  the  names  of  others. 
But  those  others  were  oflioerB  of  the  trust 
company,  and  viewing  the  evidence  as  a 
whole,  we  are  firmly  of  the  opinion  that  they 
held  the  stock  only  for  the  trust  company,  in 
the  formality  of  keeping  up  a  corporate  or- 
ganisation of  the  Columbia  Collieries  Com- 
pany. Convincing  facts  and  drcnmstanoes 
lead  us  to  hold  that  at  the  date  of  the  La- 
throp contract  and  thereafter  to  the  time  of 
the  transfer  made  to  the  Central  Pocahontas 
Coal  Company,  the  trust  company  was  in 
truth  the  sole  stockholder  of  the  Columbia 
Collieries  Company.  It  virtnally  so  repre- 
sented in  the  contract  made  with  Lathrop, 
wherein  it  is  recited  that  the  trust  company 
''owns  and  controls  the  property"  of  the  Co- 
lumbia Collieries  Company.  Flshbum  and 
Grodwin,  as  ofiScers  of  the  trust  company  ne- 
gotiated and  signed  the  contract  They  are 
two  in  whose  names  stock  appeared  on  the 
books  of  the  Columbia  Collieries  Company. 
Immediately  upon  Lathrop's  giving  notice  of 
his  acceptance  of  the  contract  executed  to 
him,  a  meeting  of  the  directors  of  the  trust 


918 


84  SOUTHBASTERN  RSPORTBR 


IW.  Va, 


company  was  held  at  whlcb  a  resolation  rati- 
fying the  contract  was  adopted  and  spread 
on  the  records.  Fishbum,  Godwin,  Stone^ 
and  Woods  were  present  as  directors  of  the 
trust  company.  They  were  the  only  parties 
in  whose  names  the  minority  shares  appeared 
on  the  books  of  the  Columbia  Collieries  Com- 
pany. The  resolution  which  they  took  part 
in  adopting  without  dissent  on  their  part  re- 
cited that  the  trust  company  "is  owner  of  the 
entire  capital  stock  and  bonded  indebtedness 
of  the  Columbia  Collieries  Company."  Their 
taking  part  in  the  adoption  of  such  a  recital 
is  totally  inconsistent  with  personal  own- 
ership by  them  of  the  very  stock  to  which  the 
resolution  referred.  This  circumstance,  as 
well  as  others  to  which  we  need  not  refer, 
sufficiently  overcomes  the  weak  and  qualified 
claim  which  they  make  In  their  testimony  to 
personal  ownership  of  the  stock  appearing  in 
their  names.  We  do  not  invoke  their  action 
in  this  particular  as  an  estoppel.  We  invoke 
it  as  evid^ce.  It  tells  what  in  truth  appears 
from  the  whole  case,  that  the  trust  company 
owned  all  the  stock,  and  that  there  was  ab- 
solutely nothing  to  interfere  TTith  its  use/  of 
the  same  in  complying  with  the  Lathrop  con- 
tract The  trust  company  readily  owned  all 
the  stock  and  delivered  it  over  when  the  ad- 
ditional ten  thousand  dollars  came  along  from 
the  Central  Pocahontas  Coal  Company. 

Perhaps  the  most  insistent  argument  made 
on  behalf  of  defendants  is  that  the  Columbia 
Collieries  Company  did  not  execute  the  con- 
tract that  was  made  to  Lathrop  and  that  its 
property  can  not  be  taken  thereby.  Much  is 
said  about  the  statute  of  frauds  and  consti- 
tutional inhibitions  as  to  deprivation  of  prop- 
erty without  due  process  of  law.  These  con- 
siderations do  not  have  place  in  the  case. 
This  suit  is  to  compel  the  trust  company  to 
cause  a  conveyance  of  the  property  owned  by 
the  Columbia  Collieries  Company  to  be  made 
to  Lathrop  or  hUi  assigns  and  to  tarn  over 
with  the  conveyance  the  stock  and  bonds  of 
that  company.  The  trust  company  is  bound. 
It  was  the  owner  of  all  the  stock  of  the  Co- 
lombia Collieries  Company.  It  could  certain- 
ly contract  as  it  did  in  relation  thereto. 
Therefore-the  stock  is  bound.  If  by  the  bind- 
ing of  the  stock  the  property  of  the  Columbia 
Collieries  Company  is  thereby  set  over  to. an- 
other even  without  its  having  signed  a  con- 
tract for  the  sale  of  the  property,  we  are 
quite  sure  the  statute  of  frauds  is  not  vio- 
lated and  that  the  corporation  is  not  depriv- 
ed of  its  property  without  due  process  of  law. 
All  the  stock  surely  represents  and  stands  for 
all  the  corporate  property.  If  one  owns  all 
tne  stock  in  a  corporation,  he  equitably  owns 
all  the  property  of  the  corporation,  subject 
of  course  to  superior  equities  by  creditors. 
But  no  rights  of  the  creditors  arise  in  this 
case.  It  simply  comes  to  this:  The  South- 
west Virginia  Trust  Company  owned  all  the 
stock  of  the  Columbia  Collieries  Company 
and  contracted  with  Lathrop  to  cause  the 


property  of  the  Columbia  Collieries  Compa- 
ny to  be  conveyed  to  him.  The  tmst  com- 
pany by  voting  all  the  stock  which  It  holds 
can  readily  take  the  necessary  corporate  ac- 
tion within  the  Columbia  Collieries  Company 
and  direct  the  conveyance  to  be  made.  The 
trust  company  has  the  legal  title  In  its  pow- 
er through  its  equitable  title.  It  can  readily 
cause  the  deed  to  be  made.  Will  not  equity 
compel  it  to  do  so?  Certainly  it  will,  quite  as 
readily  as  it  will  compel  one  who  has  con- 
tracted to  convey  title  to  land  which  be  holds 
only  by  contract  or  title  bond  to  use  the  In- 
strumentality that  he  holds  to  set  over  the 
title  in  compliance  with  the  contract. 

The  decree  is  erroneous  in  one  particular. 
It    orders    the    Southwest    Virginia    Trost 
Company  and  the  Columbia  Collieries  Com- 
pany to  execute  a  deed  to  plaintiff  conveylnsr 
the  lands  owned  by  the  latter  company.    This 
is  neither  consistent  with  the  contract  to  b* 
enforced  nor  with  a  proper  view  of  the  pro- 
cedure obtainable  in  this  suit  for  its  enforos- 
ment.    The  trust  company  does  not  own  the 
land,  nor  did  it  contract  to  make  a  deed  for 
it.   Its  contract  to  be  enforced  is  that  it  will 
cause  the  land  to  be  conveyed  to  Lathrop  or 
his  assigns.    As  we  have  seen.  It  haa^  as  sole 
stockholder  of  the  Columbia  Collieries  Com- 
pany, not  as  owner  of  the  land  of  that  com- 
pany, power  to  carry  out  this  contract  and 
that  equity  will  compel  it  to  do  so  herein. 
But  it  is  beyond  the  case  for  the  court  to 
decree  that  the  trust  company  shall  do  some- 
thing It  did  not  contract  to  do,  and  smne- 
thing  it  is  unable  to  do  effectually  because  It 
has  no  title  to  the  land.    Nor  is  It  proper  to 
decree  that  the  Columbia  Collieries  Company 
shall  make  a  deed  for  the  land.    It  Is  not  a 
party  to  the  contract    It  occupies  In  this 
case  simply  a  relation  like  this:   The  single 
owner  of  all  its  stock  has  covenanted  that 
he  will  cause  its  land  to  be  conveyed  to  an- 
other.   All  this  the  sole  owner  of  the  stock 
may  do  by  voting  the  stock  for  a  sale  and 
conveyance  of  the  property  and  carrying  oat 
full  corporate  action  of  the  Columbia  CoUier- 
ies  Company  consummating  the  convesrance. 
l^us  a  deed  is  made  by  the  Columbia  Col- 
lieries Company,  but  that  is  because  Its  sole 
stockholder  is  bound  to  use  the  stock  in  caus- 
ing the  same  to  be  done,  not  because  the  Co- 
lumbia Collieries  Con^pany  as  a  corporate  en- 
tity Is  bound,  for  it  is  not. 

The  decree  must  therefore  be  modified. 
That  will  be  now  here  done  by  striking  there- 
from all  within  the  order  in  relation  to  the 
execution  of  a  deed  by  the  Southwest  Vir- 
ginia Trust  Company  and  the  Columbia  Col- 
lieries Company  and  by  substituting  therefor 
an  order  and  decree  that  the  Southwest  Vir- 
ginia Trust  Company,  as  sole  owner  of  tfa< 
stock  of  the  Columbia  Collieries  Company 
do,  by  assembling  itself  in  stockholders  meet- 
ing of  the  latter  company,  vote  the  stock  for 
a  sale  and  conveyance  of  the  land  oi  that 
company  to  plaintifly  as  assignee  oif  Lathrop^ 


W.Ya.) 


JACKSON  y.  STOCKERT 


919 


pursuant  to  the  contract  on  which  this  cause 
is  based,  and  further  as  such  stockholder 
cause  Its  vote  to  be  carried  into  effect  by  the 
execution  of  a  deed  from  the  Columbia  G61- 
iieries  Company  to  plaintiff,  after  which  the 
Southwest  Virginia  Trust  Company  shall 
turn  over  to  plaintiff  all  the  stock  and  bonds 
of  the  Columbia  Collieries  Company  as  the 
decree  further  directs. 

Plaintiff  cross-assigns  error,  complaining 
that  the  chancellor  did  not  adopt  a  proper 
measure  of  damages  for  the  coal  mined  from 
the  land  by  the  Central  Pocahontas  Coal 
Company,  and  did  not  therefore  allow  plain- 
tiff a  sufficient  sum  In  this  particular  by  way 
of  abatement  of  the  purchase  money.  It 
suffices,  we  think,  to  say  that  upon  mature 
consideration  of  all  the  facts  and  circum- 
stances in  evidence  we  are  of  opinion  that 
the  chancellor  adopted  a  safe  and  fair  stand- 
ard, and  that  we  are  not  disposed  to  disturb 
the  finding.  Equity  seems  to  have  been  done 
in  this  regard. 

An  order  will  be  entered  modifying  the 
decree  in  the  particular  mentioned  as  here- 
inbefore set  forth,  and  as  so  modified  the 
decree  will  be  affirmed. 


(75  W.  Va.  482) 

JACKSON  et  al.  v.  STOCKERT  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  14,  1915.    Rehearing  Denied 

April  20,  1915.) 

(SyUabua  hif  the  OouriJ 

1.  G0BPOKA.T10NS  «3»138  —  Sale  of  Stock  — 
Skttino  Aside— Fbaud. 

Equity  has  jurisdiction  to  cancel  a  sale 
of  shares  of  stock  in  a  corporation  fraudulently 
procured. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  «==>13&] 

2.   COBPORATIONS    ^=5>117— SaUS     OF    STOCK— 

Rescission  —  Grounds  —  Rbpbesentations 

OF  Fact. 

False  statements  to  the  purchaser,  by  the 
seller  of  such  stodc,  that  he  had  paid  in  full 
therefor,  and  that  the  corporation  had  earned 
$15,000  net  in  the  year  preceding,  which  state- 
ments the  purchaser  believed  to  be  true,  and 
was  thereby  induced  to  buy  the  stock,  is  good 
ground  for  rescinding  the  sale.  Such  statements 
are  representations  of  facts,  and  not  of  mere 
opinions. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  (  606;   Dec  Dig.  «=s>117.] 

Robinson  and  L(ynch,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Upshur  County. 

Suit  by  Charles  F.  Jackson  aiid  others 
against  G.  F.  Stockert  and  others.  From  de- 
cree for  defendants,  plaintiffis  appeaL  Re- 
versed and  rendered. 

G.  M.  Fleming  and  C  C.  Higglnbotham, 
both  of  Buckhannon,  for  appellants.  U.  G. 
Young,  of  Buckhannon,  for  appellees. 

WILLIAMS,  J.  Plaintiff  purchased  from 
defendant  50  shares  of  capital  stock  of  the 
Buckhannon  Water  &  Light  Company,  of  the 


par  value  of  $100  per  share,  paying  therefor 
15,000,  its  par  value.  This  suit  is  brought 
to  rescind  the  sale  and  recover  back  the  pur- 
chase money,  on  the  ground  that  plaintiff 
vras  fraudulently  induced  to  buy  the  stock 
by  certain  alleged  false  statements  and  rep- 
resentations made  to  him  by  defendant. 
Plaintiff  avers  that  defendant  represented  to 
him  that  he  had  paid  in  full  for  his  stock, 
and  that  he  was  the  only  stockholder  who 
had  paid  in  full;  that  the  year  before  the 
plant  had  earned  a  cfear  profit  of  $15,000, 
and  he  thought  it  would  make  $20,000  that 
year.  He  avers  that  he  believed  those  state- 
ments to  be  true  and  was  thereby  induced  to 
buy  the  stock,  but  that  they  were  in  fact 
false  and  untrue,  and  were  known  so  to  be  by 
defendant  at  the  time  they  were  made.  He 
also  avers  that  there  was  a  mortgage  indebt- 
edness of  about  $85,000  upon  the  plant,  of 
which  he  had  no  knowledge  until  after  he 
had  bought  the  stock,  and  offers  to  return 
the  certificate  of  stodcs  on  return  of  the 
purchase  money,  with  interest  Defendant 
answered,  specifically  denying  each  allegatioQ 
of  the  bill,  plaintiff  replied  generally,  and 
depositions  were  taken  by  both  parties,  btit 
before  the  cause  was  heard  plaintiff  depart- 
ed this  lif&  The  suit  was  then  revived  in 
the  name  of  Charles  F»  Jackson  and  Edward 
W.  Jackson,  plaintiff's  executors,  and  on  the 
30th  December,  1912,  was  finally  heard  on 
pleadings  and  proof,  and  a  final  decree  pro- 
nounced, denying  relief  on  the  merits  and 
dismissing  the  bill,  and  plaintiffs  have  ap- 
pealed. 

[1]  Jurisdiction  in  equity  was  challenged 
in  the  court  below  by  demurrer,  which  the 
court  properly  overruled.  That  equity  Juris- 
diction exists  in  all  cases  where  fraud  is 
properly  charged  as  the  grounds  for  relief,  is 
too  well  established  to  require  argument,  or 
citation  of  authoritiea.  But  it  is  proper  to 
state  that  counsel  for  appellee  has  abandon- 
ed his  contention  of  want  of  equity  jurisdic- 
tion, and  in  his  brief  admits  it,  provided  the 
fraud  is  properly  charged.  But  he  insists 
that  the  charges  in  the  bill  relate  to  matters 
of  opinion  merely,  and  do  not  constitute 
fraud  even  if  they  afterwards  turned  out  not 
to  be  tni&  But  we  do  not  think  the  matters 
charged  as  false  and  fraudulent  relate  to 
mere  opinion.  Some  of  them  relate  to  facts 
that  either  had,  or  had  not,  an  existence  at 
the  time.  We^  therefore,  think  the  bill  states 
a  good  cause  for  relief  in  equity. 

[2]  The  question  we  have  to  consider  then 
relates  to  the  proof,  the  weight  of  evidence, 
depending  chiefly,  but  not  wholly,  upon  con- 
flicting testimony  of  the  two  interested  par- 
ties. They  flat^  contradict  each  other  on 
the  most  material  facts.  Defendant  was  the 
owner  of  140  shares  of  stock,  was  one  of  the 
organisers  and  a  director  of  the  corporation. 
He  was  also,  at  the  time  of  the  sale,  and  had 
been  for  some  time  before,  its  general  man- 
ager.   The  corporation  was  a  close  one,  com- 
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posed  of  0  or  10  stockbolders*  each  haying 
subscribed  to  $10,000  of  the  capital  stock, 
which  was  to  be  $100,000.  Only  a  small  part 
of  the  capital  subscribed  seems  to  hare  been 
paid  into  the  treasury.  At  the  time  of  the 
stock  sale  In  question,  there  appears  to  have 
been  an  unpaid  bond  issue  amounting  to  $80,- 
500  or  about  that  sum,  secured  by  deed  of 
trust  on  the  company's  plant  Plaintiff  wish- 
ed to  make  a  permanent  investment  of  $5,000 
for  the  benefit  of  an  infant  daughter,  and 
spoke  a  number  of  tiAaes  to  defendant  about 
buying  some  stock  in  the  Buckhannon  Water 
&  Light  Company.  Defendant  told  him  the 
stock  was  not  for  sale,  and  offered  to  sell 
him  some  bonds,  but  plaintiff  said  he  did  not 
want  the  bonds  because  they  were  liable  to 
be  paid  off  In  a  few  years,  and  he  wanted  to 
make  a  longer  investment.  Defendant  says 
the  stockholders  had  agreed  among  them- 
selves not  to  sell  any  of  their  stock  to  a 
stranger  to  the  corporation.  Frequent  con- 
versations were  had  between  them,  extending 
back  over  several  months  before  the  sale. 
Defendant  says  he  never  went  to  plaintiff  to 
sell,  but  that  plaintiff  always  came  to  him 
to  buy.  Plaintiff  admits  that  he  went  to  de- 
fendant, about  a  year  before  the  sale  when 
the  company's  books  were  first  opened,  and 
offered  to  buy  stock,  and  says  defendant  told 
him  it  was  all  sold,  and  proposed  to  sell  him 
20-year  bonds,  but  that  he  told  him  he  did 
not  want  bonds;.    He  further  says: 

"That  was  the  last  conversation  we  had,  until 
he  came  to  my  hoase  and  told  me  he  had  bought 
some  Btdckf  and  1  could  buy  some  stock;  that 
he  would  let  me  have  as  a  favor,  as  1  liad  al- 
ways been  a  special  friend  of  his;  that  he  had 
named  it  to  the  company,  and  they  asked  faim 
if  I  was  a  good  man,  and  he  told  them  1  was, 
and  a  special  friend  of  his." 

Plaintiff  says  he  did  not  know  of  the  ex- 
istence of  the  mortgage,  but  defendant  denies 
this,  and  says  he  explained  the  mortgage  to 
him.  But  whether  he  did  or  not,  plaintiff's 
own  admission  that  defendant  had  pcevlous- 
ly  offered  to  sell  him  bonds  would  seem  to  be 
enough  to  put  him  upon  inquiry  concerning 
the  lien  on  the  property.  A  corpoiati^HX 
would  hardly  be  offering  its  bonds  for  sale 
without  first  having  secured  them  by  a  lien 
of  some  kind  upon  its  visible  property.  Plain- 
tiff was  familiar  with  methods  of  business  by 
corporations,  he  was  a  stockholder  and  direc- 
tor in  a  bank,  and  was  interested  as  stock- 
holder in  a  number  of  other  corporations,  and 
he  would  not  likely  be  misled  concerning  a 
mortgage  on  the  company's  plant,  when  he 
knew  its  bonds  were  on  the  market.  Whether 
the  trust  deed  exhibited  with  the  bill  is  the 
one  then  in  existence  we  are  not  able  to  de- 
termine Plaintiff  purchased  the  stock  on 
25th  January,  1907,  and  the  deed  of  trust, 
spoken  of  as  a  mortgage,  bears  date  Decem- 
ber 1,  1906,  and  was  not  recorded  until  20th 
February,  1907,  nearly  a  month  after  the 
stock  transaction  was  had.  It  is  not  likely 
the  company  would  be  selling  its  bonds  before 
the  security  was  recorded.'   Furthermore^  de- 


fendant himself  says  he  does  not  think  that 
deed  of  trust,  or  the  proposed  bond  iasoe  un- 
der it,  was  ever  carried  into  effect  It  may 
be,  therefore,  that  the  bonds  that  defendant 
proposed  to  sell  were  bonds  of  another  and 
previous  issue,  or  they  may  have  been  bonds 
of  the  Issue  then  contemplated,  but  never 
consummated.  The  record  leaves  that  qne»- 
tion  in  doubt 

Plaintiff  swears  that,  at  the  time  he  boug;ht 
the  stock,  defendant  told  liim  the  plant  had 
made  a  net  profit  of  $15,000  in  that  year 
(1906),    after   paying    interest  and    all  ex- 
penses ;  that  in  a  year  or  two  it  would  pay 
a  big  thing;    that  the  reason  no  dividends 
had  been  declared  was  because  the  earnings 
had  all  been  used  to  extend  the  water  mains 
and  increase  the  capacity  of  the  plant ;  that 
he  invited  him  to  the  office  to  inspect  the 
company's  books.    He  says  he  went  to  ex- 
amine  the   books,    but   they   could    not  be 
found;   that  plaintiff  told  him  he  had  paid 
for  all  his  stock,  and  did  not  think  any  of 
the  other  stockholders  had  paid  for  theirs; 
that  he  believed  those  statements  to  be  true; 
and  that,  if  he  had  not  believed  them  as  true 
and   relied   on   them,   he   would   not   have 
bought  the  stock.    Defendant  denies  making 
some  of  those  statements,  and  others  he  ad- 
mits he  made,  and  insists  that  they  are  true. 
The  two  which  we  think  are  material,  as  be- 
ing statements  of  facts,  and  not  mere  mat- 
ter of  opinion,  are:    (1)  The  statement  that 
the  plant  had  earned  $15,000  net  in  1906; 
and  (2)  that  he  had  paid  in  full  for  his  stodL 
Defendant   denies   having    made  tbe    fln^ 
statement,   but  admits  making  the  second, 
and  insistfl  that  he  had  paid  in  full  Cor  all 
his  shares  of  stock.    The  falsity  of  the  first 
statement,  If  it  was  made,  is  virtually  adml^ 
ted.    Defendant  does  not  claim,  in  his  testi- 
mony, that  the  net  earnings  of  the  plant 
for  the  year  1906,  amounted  to  much,  and 
Crom  other  parts  of  the  record  it  appears 
to  have  been  only  $39.61.    But  he  denies  that 
he  made  that  statement    He  swears  he  did 
not  tell  plaintiff  what  the  net  earnings  were, 
but  says  he  told  hlra  the  gross  eamtngs  for 
that  year  were  $19,700.    Here  is  direct  cod- 
fiict  between  them,  but  we  think  a  decided 
preponderance  In  the  scale  exists  fai  fbvor  of 
plaintiff.    In  the  first  place  he  Is  corroborat- 
ed by  his  son  Charles  F.  Jackson*  who  swears 
he  was  present  when  the  deal  was  made  and 
heard   defendant  tell  his  father  the  plant 
had  earned  $15,000  net    Defendant  does  not 
deny  that  plaintifTs  son  was  present,  but 
says,  if  he  was,  he  has  no  recollection  of  it 
Plaintiff  and  his  son  both  swear  that  the  son 
was  present    Plaintiff  says  he  asked  his  son 
to  go  along  with  him  to  examine  the  com- 
pany's books,  and  that  the  books  could  not 
be  found  when  they  got  to  defendant's  office. 
The  testimony  is  also  fiatly  contradictory 
oonceming  the  place  where  the  sale  occurred. 
Defendant  says  it  took  place  at  plaintiff's 
houses  whereas  plaintiff  and  his  son  both  say 
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It  was  at  defendant's  office.  However,  the 
place  is  not  material,  but  we  mention  It  as 
showing  the  many  points  of  conflict  between 
them.  Defendant  does  not  deny  that  he  in- 
vited plaintiff  to  inspect  the  books,  and  that 
when  he  came  to  his  office,  the  books  conld 
not  be  found.  His  testimony  on  that  point 
is  as  follows: 

"Q.  Mr.  Jackson  also  says,  amoiog  other 
things,  you  referred  him  to  the  books,  and  that 
he  was  to  come  downtown  that  day  or  the  next 
da^,  that  you  told  him  to  come  down  to  your 
omce,  and  that  you  found  the  books  were  not 
there,  and  that  you  called  in  bis  son  Charlie 
Jackson  and  made  a  statement  to  him  of  the 
contract  and  the  facts  and  why  you  could  not 
get  the  books.  I  will  ask  you  to  state  whether 
or  not  such  conversation  occurred  between  you? 
A.  I  don't  remember  of  anything  of  that  kind 
ever  occurring,  and  if  Charlie  Jackson  was  ever 
in  my  office  in  his  lifetime  I  don't  remember 
it.  Ed  has  been  in  mv  office  several  times, 
but  I  don't  remember  or  Charlie  Jackson  ever 
being  in  my  office.  Q.  Did  you  close  the  deal 
in  your  office?  A  No,  sir;  up  at  Mr.  Jackson's 
house." 

Moreover,  plaintiff  and  defendant  both  a.p- 
pear  to  have  been  experienced  business  men, 
and  it  is  more  consonant  with  reason  that 
the  conversation  should  have  related  to  the 
net,  rather  than  to  the  gross  earnings,  for  the 
profit  to  the  stockholders  would  be  determin- 
ed by  the  former  and  not  by  the  latter.  The 
sross  earnings,  however  large  they  may  have 
been,  would  not  indicate  actual  earnings,  un- 
less the  operating  expenses  had  aUM>  been 
Siven,  and  defendant  does  not  pretend  that 
be  told  plaintiff  what  the  operating  expenses 
were. 

Concerning  defendant's  claim  that  he  had 
in  fact  paid  for  his  stock  in  full,  we  do  not 
think  it  is  borne  out  by  the  record.  He  was 
general  manager  of  the  company,  and  super- 
intended •  the  erection  of  the  bidldings  and 
the  installation  of  its  plant,  and  claims  that, 
for  those  and  Other  services  rendered,  he  was 
paid  in  capital  stock  amounting  to  114,000. 
But  it  appears  from  a  statement  of  the  com- 
pany's accounts  filed  with  his  deposition,  the 
correctness  of  which  he  admits,  that  his  serv- 
ices in  full  to  1st  December,  1906,  were  paid 
for  with  $4,000  worth  of  stock  and  two  $500 
bonds.  He  owned  140  shares,  and  he  does 
not  claim  to  have  paid  more  than  $1,070  in 
money,  the  balance  he  claims  to  have  paid  in 
2%  years'  services  for  which,  he  says,  he 
was  to  be  paid  $100  per  mcmth,  hut  for  which 
the  company  allowed  him  only  $70  per  month. 
Some  of  his  salary,  he  says,  was  paid  in 
money  and  some  in  stock.  When  asked  how 
much  of  his  salary  went  into  the  $10,000  of 
stock  for  which  he  had  subscribed,  he  re- 
plied that  he  did  not  then  know  exactly,  and, 
^continning  his  answer,  said: 

'*When  we  first  commenced  building  the  plant 
we  put  in  so  much  money,  and  then  they  give 
me  $100  a  month  salary  that  I  paid  on  the 
stock,  and  then  give  me  so  much  stock  extra  as 
a  gift;    that  all  made  up  $10,000." 

His  salary  at  $70  per  month,  for  2%  years, 

amounts  to  $2,100,  to  which,  if  we  add  the  i 


Cash  he  paid  In,  $1,070,  we  have  $3,170.  That 
is  all  he  has  proven  he  paid  for  140  shares, 
of  the  par  value  of  $14,000.  But  he  does  not 
claim  to  have  been  paid  all  his  salary  in 
stock,  some  of  it,  he  says,  was  paid  in  cash. 
Without  detailing  the  evidence  further,  we 
think  it  is  proven  that  defendant  held  100 
shares  of  stock  in  consideration  of  $1,070 
cash  paid  in,  and  40  additional  shares  for 
services  rendered  to  the  company.  Only  a 
smaU  per  cent  of  the  par  value  of  the  stock 
appears  to  have  been  paid  Into  the  treasury 
of  the  company  by  any  stockholder.  There- 
fore the  statement  he  made  to  plaintiff  that 
he  had  paid  for  his  stock  in  fall,  and  that  he 
was  the  only  stockholder  who  had,  was  not 
true^  and  was  misleading.  It  may  be  true 
that  he  paid  a  greater  per  cent  on  his  stock 
than  other  stockholders,  in  that  he  seems  to 
have  paid  in  full,  in  services  performed,  for 
40  of  his  140  shares.  The  other  stockholders 
appear  to  have  paid  in  only  about  $1,070  on 
their  several  holdings  of  100  shares  of  stock. 
It  is  shown  that  some  of  the  stock  was 
sold  at  auction  and  brought  a  small  price, 
which  would  indicate  that  it  is  not  of  much 
value,  but  that  fact  is  not  material.  Plain- 
tiff's right  to  relief  does  not  depend  upon  the 
value  of  the  stock,  but  upon  the  fact  that  he 
was  fraudulently  misled  by  defendant  into 
buying  It  The  case  is  one  which,  in  equity 
and  good  conscience,  calls  for  relief.  We  re- 
verse the  decree  complained  of,  and  wiU 
enter  such  decree  here  as  the  lower  court 
should  have  entered,  decreeing  plaintiff  a  re- 
covery of  the  money  paid,  with  interest 
thereon  from  the  time  of  payment,  on  his 
surrendering  to  defendant  the  certificate  of 
stock. 

ROBINSON  and  LYNCH,  JJ.,  dissenting. 


(75  W.  Va.  517) 
LACr  et  aL  v.  GREENLEE  et  al.    (No.  2648.) 

(Supreme  Court  of  Appeals  of  West  Virginia* 
Jan.  26,  1015.    Rehearing  Denied  April 

20,  1915.) 

(SyUahus  hy  the  Court.) 

1.  Pabtnebship  <=»208— Applicatioit  op  As- 
sets TO  LiABiLrnEs— Rights  of  Individu- 
Ai.  Obbditobs. 

A  debt  due  from  a  third  person  to  a  part- 
nership cannot  be, subjected  to  garnishment,  lu 
an  action  at  law,  by  an  individual  creditor  of 
a  partner,  while  the  firm  accounts  and  liabili- 
ties remain  unaettied  and  unpaid. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §§  383-400;   Dec.  Dig.  <S=»208.] 

2.  Gabnishment    ^=»144  —  Answeb  —  Suffi- 

CIENCT. 

If,  when  made,  a  garnishee's  answer  cor- 
rectly states  the  liaoility  sought  to  be  im posed* 
it  is  suiScient,  although  subsequent  changes  in 
the  liability  may  afford  good  grounds  to  re- 
quire him  to  answer  over. 

[Ed.  Note. — For  other  cases,  see  Oamishment, 
Cent.  Dig.  §  270;  Dec.  Dig.  «s»144.] 


^=»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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Error  to  Circuit  Court,  Tyler  County. 

Action  by  James  B.  Lacy  and  others  against 
C.  D.  Greenlee  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.    Affirmed. 

M.  H.  Willis,  of  New  Martinsville,  and  Ar- 
len  G.  Swlger  and  J.  H.  McCoy,  both  of  Sis- 
tersvllle,  for  plaintiffs  In  error.  Underwood 
&  Moore  and  Boreman  &  Cater,  all  of  Middle- 
bourne,  for  defendants  in  error. 

LYNCH,  J.  This  proceeding  arose  out  of 
an  action  at  law  brought  in  the  circuit  court 
of  Tyler  county  on  the  17th  day  of  August, 
1907,  by  James  B.  Lacy,  upon  a  note  execut- 
ed to  him  by  C.  D:  Greenlee.  The  plaintiff  at 
the  same  time  sued  out  an  attachment  against 
the  property  of  the  defendant;  the  affidavit 
therefor  stating  that  he  was  then  a  nonres- 
ident of  the  state.  The  attachment  was  lev- 
ied, not  upon  property  owned  alone  by  Green- 
lee, or  upon  his  interest  in  the  social  assets 
of  the  partnership  composed  of  Greenlee  and 
Samuel  Hissam,  but  on  Greenlee's  undivided 
one-half  interest  In  certain  specific  property, 
consisting  of  oil  rigs,  casing,  tools,  etc.,  situ- 
ated on  the  Hissam  farm,  and  on  a  certain 
leasehold  estate  which  the  return  states  was 
conveyed  by  Lacy  to  Greenlee,  but  which  the 
proof  shows  was  the  property  of  the  partner- 
ship. 

To  a  summons  upon  a  suggestion,  requir- 
ing him  to  disclose  in  what  amount  he  was 
indebted  to  Greenlee,  J.  T.  Inghram  answered 
under  oath  that  on  the  date  of  service  of  the 
notice,  August  22,  1907,  "he  was  not  and  is 
not  liable  to  C.  D.  Greenlee  for  any  sum  of 
money,  and  has  not  in  his  possession  any  ef- 
fects of  C.  D.  Greenlee ;  but  he  says  that  at 
the  time  of  the  service  of  said  attachment  on 
him  he  was  indebted  to  the  mining  partner- 
ship of  Hissam  &  Greenlee,  composed  of  Sam- 
uel Hissam  and  C.  D.  Greenlee,  and  that  he 
is  indebted  to  Hissam  &  Greenlee  in  the  sum 
of  $243."  Though  tendered  and  lodged  with 
and  as  a  part  of  the  file  in  the  main  cause 
early  in  November,  1907,  no  objection  was 
made  to  the  sufficiency  of  the  answer  until 
June  18,  1913,  and  no  order  was  entered  ac- 
tually filing  it  until  March  5,  1914,  when  it 
was  ordered  to  be  filed  as  of  the  date  of  its 
lodgment  into  the  papers  of  the  cause.  In 
the  order  of  June  18th,  for  the  first  time  it 
was  suggested  that  Inghram  had  not  fully 
disclosed  his  Indebtedness  to  Greenlee  at  the 
date  "of  the  service  of  the  process  of  gar- 
nishment upon  him  and  at  the  time  of  his 
appearance  to  make  answer  herein."  The 
same  order  directed  that  at  "a  future  term" 
a  jury  should  be  required  to  "say  how  much, 
if  anything,  the  said  J.  T.  Inghram  was  in- 
debted to  C.  D.  Greenlee  on  the  22d  day  of 
August,  1907,  the  date  of  the  service  of  the 
process  of  garnishment  upon"  him,  "together 
with  any  indebtedness  of  the  said  garnishee 
to  C.  D.  Greenlee  accruing  since  the  date  of 
the  service  of  said  process  until  the  date  of 


the  said  answer,  to  wit,  the  Gtb  day  of  No- 
vember, 1907." 

On  Inghram's  motion,  the  evidence  i]itzo> 
duced  by  the  plaintiffs  upon  the  trial  so  or- 
dered was  excluded,  and  the  jury  directed  to 
return  a  verdict  in  his  favor;  and  to  the 
Judgment  entered  thereon  the  plaintiffs,  be 
the>personal  representatives  of  Lacy,  in  whoee 
names  the  action  was  revived,  assign  error. 

Although  an  order  entered  in  the  action 
directed  the  sheriff  to  sell  the  property  levied 
on  under  the  attachment  (defendant  having 
previously  appeared  and  confessed  Judgment 
on  the  note  sued  on),  the  sale  of  it  was  made 
to  Inghram  by  Hissam  and  Greenlee  as  part- 
ners ;  Inghram  paying  one  half  the  proceeds 
to  Hissam  as  and  for  his  share  therein,  re- 
taining in  his  hands  the  other  half  thereof 
as  a  protection  against  the  garnishment  pro- 
ceedings. To  this  one  half,  or  such  part  of 
it  as  now  remains  in  Inghram*s  hands  or  un- 
der his  control,  this  controversy  relates. 

Whether  the  sale  of  the  property  by  the 
partners  was  before  or  after  the  levy  under 
the  attadiment,  the  proof  is  not  clear.  But 
it  does  show  that  at  that  time  the  partner- 
ship owned  other  property;  that  the  partner- 
ship accounts  then  remained  unsettled;  that 
liabilities  existed  against  it;  and  that  these 
liabilities  were  not  finally  discharged  until 
some  time  in  1908,  or,  as  stated  by  Hissam, 
about  a  year  after  the  date  of  the  sale  to 
Inghram, 

[1]  Viewed  in  the  light  most  favorable  to 
plaintiffs,  was  the  proof  excluded  sufficient 
to  authorise  the  Jury  to  find  failure  on  In- 
ghram's part  fully  to  disclose  any  Indetited- 
ness  due  from  him  to  the  Judgment  debtor? 
The  date  to  which  the  inquiry  must  relate,  of 
course,  is  the  date  of  the  answer  by  the  gar> 
nishee,  November  6,  1907.    Ringold  v.  Suiter, 
35  W.  Ya.  186,  13  S.  B2.  46.    The  observations 
made  that  the  firm  of  Hissam  &  Greenlee 
owned  other  property  at  that  time,  that  It 
then  had  outstanding  unpaid  liabilities,  and 
that  its  accounts  remained  unsettled  until 
about  a  year  thereafter,  are  facts  clearly 
proved  by  Hissam,  the  only  witness  testify- 
ing as  to  them.    Indeed,  none  of  them  are  de- 
nied.    There  was  no  testimony  to  the  con- 
trary.   And,  although  Hissam  did  virtually 
say  he  claimed  no  Interest  in  the  funds  re- 
tained by  Inghram,  yet  they,  In  law,  remained 
chargeable  with  the  payment  of  the  firm  lia- 
bilities until  the  latter  were  finally  discharg- 
ed.    While  the  firm  creditors  had  no  legal 
lien  on  the  funds,  members  of  the  copart- 
nership did  have  an  equitable  lien  thereca 
for  the  payment  of  any  outstanding  liability 
Incurred  for  their  mutual  benefit.     Through 
this  lien,  firm  creditors  may  force  application 
of  the  social  property  to  the  payment  of  their 
claims.     Such  equitable  lien,  however,  does 
not  inure  to  the  benefit  of  creditors  of  the  in- 
dividual members  of  the  firm,  nor  Is  it  en- 
forceable in  their  behalf.    Their  rights  are 
confined  solely  to  the  interest  of  the  debtor 
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In  the  surplus  remaining  after  payment  of 
the  firm  debts  and  after  an  adjustment  of  the 
equities  between  him  and  his  associates  in 
the  joint  dealings.  30  Gyc  639,  541 ;  Darby 
F.  Gilligan,  33  W.  Va.  247,  10  S.  E.  400,  6  L. 
R.  A  740;  Frank  v.  Pringle,  96  Va.  450,  31 
S.  E.  605.  See,  also,  Gonaway  v.  Stealey,  44 
W.  Va.  163,  28  S.  B.  793. 

Besides,  treating  the  part  retained  by  In- 
ghram,  as  plainly  it  is  and  as  in  his  answer 
he  virtually  states  it  to  be,  a  liability  due 
from  him  to  the  partnership  until  a  final 
adjustment  of  all  the  firm  accounts  and  the 
payment  of  the  firm  liabilities,  it  is  well 
settled  that  such  indebtedness  is  not  subject 
to  an  attachment  by  a  creditor  of  an  individ- 
ual partner.  Of  course,  as  held  in  Martin 
T.  Reiniger,  82  S.  E.  221,  if  no  other  inter- 
ests were  involved  and  all  the  accounts  and 
liabilities  of  the  partnership  had  been  set- 
tled prior  to  the  date  of  Inghram's  answer, 
plaintiff's  right  to  the  fund  could  hardly  be 
questioned.  But,  as  we  have  seen,  the  bal- 
ance is  an  asset  of  the  partnership.  In  it  two 
classes  of  creditors  were  then  interested — ^the 
creditors  of  the  partnership,  and  upon  proper 
limitations  the  creditors  of  the  individual 
members  of  the  firm.  2  Wade  on  Attachment, 
S  490,  states  such  double,  liability,  and  an- 
nounces the  general  rule,  well  established, 
that: 

**The  former  have  a  preferred  right  to  satis- 
faction out  of  the  partnership  assets,  and, 
as  a  consequence,  may  be  regarded  as  having  an 
interest  at  stake  when  it  is  sought  to  reach  the 
interest  of  an  individual  member  of  the  firm  by 
attachment  in  the  suit  of  the  individual's  cred- 
itors. *  •  *  The  garnishee  cannot  answer 
that  he  is  indebted  to  the  individual.  When 
he  answers  that  he  is  indebted  to  the  defendant 
and  his  copartner,  there  is  nothing  upon  which 
to  base  a  Judgment  against  the  garnishee.  Be- 
fore it  could  possibly  be  decided  that  the  de- 
fendant had  any  interest  whatever  in  the  credit, 
the  partnership  liabilities  must  be  ascertained 
and  a  balance  struck  with  his  copartner." 
Brake  on  Attachment  (6th  Ed.)  §  567. 

[2]  While  Grogan  v.  Egbert,  44  W.  Va.  75, 
28  S.  E.  714,  67  Am.  St.  Rep.  763,  involved  the 
right  of  a  foreign  receiver  of  an  insolvent 
partnership  to  remove  the  funds  of  the  latter 
to  another  Jurisdiction,  it  correctly  states, 
as  the  true  rule,  that  copartners  cannot  by 
garnishment  be  divested  of  their  right  and 
title  in  and  to  the  funds  while  the  accounts 
of  the  firm  remain  unsettled  or  its  debts  un- 
paid. That  proceeding  being  purely  legal,  the 
equitable  rights  existing  between  the  gar- 
nishee and  the  defendant  cannot  be  adjusted 
therein.  Only  after  all  the  affairs  of  the  firm 
have  been  settled  can  the  undivided  share  of 
a  partner  be  taken  by  that  process  and  ap- 
plied to  an  individual  debt  But  by  It  the 
plaintiffs  here  sought  to  appropriate  to  pay- 
ment of  their  debt  one  due  the  firm,  without 
awaiting  the  adjustment  of  the  partnership 
affairs  and  the  ascertainment  of  the  real  in- 
terest of  their  debtor.  What  they  may  do 
now,  or  heretofore  ought  to  have  done,  un- 


der the  facts  proved,  are  questions  not  be- 
fore us.  We  are  concerned  only  with  the 
facts  as  they  existed  at  the  date  of  the  gar- 
nishee's answer.  As  to  these  only  did  he  re- 
spond, and  not  to  those  thereafter  arising. 

Being  of  opinion  that  his  answer  clearly 
was  right,  we  affirm  the  Judgment  of  which 
plaintiffs  complain. 


(75  W.  Va,  613) 

HAINS  ▼.  PARKERSBURG.  MARIETTA  k 
INTERURBAN  BY.  CO. 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Feb.  16.  1915.     Rehearing  Denied 

AprU  20.  1915.) 

(SyllabUM  hy  the  Court,) 

1.  Witnesses  €=s>154— Oompetenot  —  Btatb- 

MSNTS  BY   PEBSON   SINCE  DECEASED. 

In  an  action  against  a  street  railway  com- 
pany for  personal  injury,  caused  by  the  negM- 
gence  of  the  conductor,  plaintiff  is  a  competent 
witness  to  prove  oral  admissions  by  the  de- 
ceased officer  and  manager  of  the  railway  com- 
pany, tending  to  prove  that  he  knew  of  the  con- 
ductor's careless  habits  and  his  incompetency. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  661;   Dec  Dig.  <8=s>154.] 

2.  Witnesses    ^=>37— €k>ifFKrBNOT— Convsb- 

SATIONS. 

One  who  hears  a  conversation  Is  as  compe- 
tent to  testify  concerning  it  as  the  person  with 
whom  it  was  had.  The  testimony  of  such  wit- 
ness is  primary  evidence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §S  80-87;   Dec.  Dig.  «=>37.] 

3.  Principal  and  Agent  ^=»177  —  Knowl- 
edge OF  Agent  —  Notice  to  Principal  — 
Master  and  Servant. 

Knowledge  by  an  agent  respecting  the  in- 
competency of  employes  over  whom  he  has 
charge  for  the  employer  is  knowledge  of  the  em- 
ployer. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  670-679;  Dec  Dig.  «=s> 
177.] 

4.  Master  and  Servant  ^s>303— Injury  to 
Third  Person  —  Incompetent  Fellow 
Servant— LiABiLiTT  op  Master. 

If  a  master  knowingly  employs  or  retains  a 
careless  and  incompetent  servant,  he  thereby  im- 
pliedly authorizes  or  ratifies  his  neglijcent  acts, 
committed  in  the  course  of  his  employment,  and, 
if  the  servant's  negligence  is  wanton  and  willful 
or  malicious,  the  master  is  liable  for  exemplary 
or  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {§  1209,  1226;  Dec.  Dig. 
<8=s>303J 

5.  Master  and  Servant  ^s»331— Injttrt  to 
Third  Person  —  Incompetent  Fellow 
Servant— Liability  op  Master. 

A  pedestrian  in  the  street,  who,  without 
fault  on  his  part,  is  injured  by  the  conductor's 
negligently  throwing  a  heavy  tool  off  the  car 
onto  the  pavement  and  striking  him,  is  entitled 
to  recover  of  the  street  railway  company  com- 
pensatory damages,  and  if  the  conductor's  negli- 
gence was  wanton  and  willful  or  malicious,  and 
was  authorized  or  ratified  by  the  company,  ei- 
ther expressly  or  impliedly,  he  is  entitled  also 
to  exemplary  damages. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  |  1273;   Dec.  Dig.  <&=>331.] 

6.  Husband  and  Wipe  ^s>209  —  Personal 
Injuries— Recovery  bt  Married  Woman- 
Right— Amount. 

The  earnings  of  a  married  woman  are  her 
separate  estate,  and,  although  she  is  living  with 
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her  hasband.  she  may  sue  alone  for  a  personal 
injury,  and  is  entitled  to  recover  for  loss  of  time 
and  money  expended  in  effecting:  a  cure,  if  she 
avers  and  proves  that  her  time,  or  a  material 
part  of  it,  was  spent  in  earning  money  for  her- 
self. 

TEd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Di;?.  H  766-772.  968,  973:  Dec 
Dig.  4&»2a9.] 

7.  Masteb  and  Servant  ^=9802— Injubibs  to 
Thibd  Person— Neqligencb  of  Servant— 
Scope  of  Emflotment. 

A  street  car  conductor  in  charge  of  a  pas- 
senger car,  in  assisting  to  unload  heavy  tools, 
such  as  shovels,  picks,  and  pipe  tongs,  which  he 
had  permitted  to  be  carried  on  his  car  by  pas- 
sengers thereon,  is  acting  for  the  railway  com- 
pany, and  within  the  scope  of  his  employment; 
it  not  being  shown  that  the  rules  of  the  com- 
pany forbade  the  carrying  of  such  tools  on  pas- 
senger cars. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  Sfi  1217-1221.  1225,  1229: 
Dec.  Dig.  ^=s»302.1 

8.  Trial  «=»250— Refusal  of  Instrtjotions 
—Pleading  and  Proof. 

Where  there  is  nothing  in  the  pleadings  or 
proof  to  indicate  that  plaintiff  claimed  rights 
as  a  passenger,  it  is  not  prejudicial  error  to  i^ 
fuse  an  instruction  telling  the  jury  that  he  had 
ceased  to  be  a  passenger  before  the  injury. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  §§  584-586;   Dec.  Dig.  <8=s>250.] 

9.  Torts  ^=>22— Joint  Tort- Feasors— Lla- 

BILITT. 

Joint  tort-feasors  are  jointly  and  severally 
liable,  and  if  sued  jointly  the  jury  may  find  any 
one,  or  all  of  them,  guilty,  according  to  the 
proof. 

[Ed.  Note.—For  other  cases,  see  Torts,  Cent. 
Dig.  J§  29,  31;   Dec.  Dig.  <&»22.1 

10.  Trial  ^=>260— Refusal  of  Instructions 
—Scope  of  Instructions  Given. 

It  is  not  prejudicial  error  to  refuse  an  in- 
struction telling  the  jury  to  find  for  the  defend- 
ant, if  they  believe  the  injury  was  accidental, 
when  it  appears  they  have  been  properly  in- 
structed respecting  the  only  ground  of  plaintiff's 
right  to  recover. 

[Ed.  Note.—For  other  cases,  see  Trial,  Cent. 
Dig.  SI  651-659;  Dec.  Dig.  ^=:»260.] 

Error  to  Circuit  Court,  Wood  County. 

Action  by  Margaret  Hains  against  the 
Parkersburg,  Marietta  &  Interurban  Railway 
Company  and  another.  Judgment  for  plain- 
tiff, and  the  defendant  named  brings  error. 
Affirmed. 

See,  also,  71  W.  Va.  453.  76  S.  B.  843. 

V.  B.  Archer,  of  Parkersburg,  for  plaintiff 
in  error.  Wm.  Beard,  of  Parkersburg,  and 
A.  B.  Fleming,  Chas.  Powell,  and  Kemble 
White,  all  of  Fairmont,  for  defendant  in  er- 
ror. 

WILLIAMS,  J.  In  an  action  for  personal 
injuries  caused  by  the  alleged  negligence  of 
the  servants  of  the  Parkersburg,  Marietta  & 
Interurban  Railway  Company,  and  the  Moun- 
tain State  Gas  Company,  plaintiff  recovered 
a  judgment  against  the  railway  company 
only,  and  it  brings  error. 

According  to  plaintiff's  evidence,  she  had 
been  a  passenger  on  one  of  the  railway  com- 
pany's cars,  and  when  the  car  stopped  at 
one  of  the  public  street  crossings  in  the  city 


of  PailreiBburg,  to  let  off  and  take  on  pu- 
sengers,  she  alighted  on  the  side  of  the  ear 
farthest  from  the  post  office,  and  went 
around  the  bind  end  of  the  car  to  go  to  the 
post  office,  and,  in  going  around  the  car,  she 
observed  a  delivery  wagon  coming  toward 
her,  but,  seeing  that  the  driver  had  checked 
his  horse,  she  continued  her  course,  and  Jast 
as  she  was  passing  the  end  of  the  car  she 
was  struck  on  the  ankle  by  a  pick  thrown 
off  the  car  by  the  conductor.  The  pick  was 
one  of  a  number  of  tools  which  had  been  €a^ 
ried  on  the  rear  platform,  by  some  employ^ 
of  the  gas  company  who  had  ridden  on  the 
same  car.  They  were  unloading  the  tools 
when  plaintiff  was  passing  around  the  car. 
They  had  gotten  off  on  the  opposite  side 
from  plaintiff.  Two  witnesses  identified  the 
conductor  as  the  man  who  threw  the  pick 
that  struck  plaintiff. 

This  is  the  second  writ  of  error  in  the  case. 
It  was  here  once  before  on  writ  of  error  to  a 
final  Judgment  sustaining  a  demurrer  to  the 
declaration  and  dismissing  plaintiJTs  salt 
That  Judgment  was  reversed  by  this  court, 
the  demurrer  overruled,  and  the  cause  re- 
manded for  further  proceedings.  71  W.  Va. 
453,  76  S.  B.  843.  Issue  was  then  Joined  on 
a  plea  of  not  guilty  and  a  trial  had,  resulting 
in  a  verdict  and  Judgment  in  fftvor  of  plain- 
tiff against  the  railway  company,  and  verdict 
and  Judgment  for  the  gas  company. 

[1, 2]  It  is  assigned  as  error  that  the  court 
improperly  permitted  plaintiff  and  anothtf 
witness,  Mrs.  Butter,  to  testify  concenUng 
conversations  had  with  Mr.  Shattuck,  presi- 
dent of  the  railway  company.  The  objection 
to  plaintilTs  testimony  is  made  on  two 
grounds:  (1)  That,  as  Mr.  Shattuck  was 
dead,  the  witness  was  rendered  incompetent; 
and  (2)  that  statements  made  by  him  wonld 
not  bind  the  railway  company,  which  latter 
ground  of  objection  applies  to  the  testimony 
of  both  witnesses.  Mrs.  Butter's  testimony 
was  objected  to  on  the  further  ground  that 
it  was  not  the*  best  evidence,  that  it  purport- 
ed to  relate  a  conversation  had,  not  betweai 
herself  and  Mr.  Shattuck,  but  between  him 
and  Mrs.  Agnes  Downey,  wttnesB*  daughter. 
The  death  of  Mr.  Shattuck  did  not  render 
the  plaintiff  incompetent  as  a  witness  to 
prove  the  conversation.  Section  28,  c  130 
(sec.  4879)  Code  1913,  does  not  preclude  a 
party  to  a  suit,  or  one  interested  in  the  result 
thereof,  from  testifying  in  relation  to  per- 
sonal transactions  and  communications  bad 
with  a  deceased  agent  of  the  opposite  party 
to  the  suit  The  defendant  railway  company 
is  not  included  in  any  one  of  the  class  ot 
persons  as  to  whom  such  personal  traDsa^ 
tions  are  forbidden  to  be  given  in  evidence 
by  a  party  _to  the  suit  or  an  interested  per- 
son. The  statute  forbids  such  testimonyt 
only  against  "the  executor,  -  administrator, 
heir  at  law,  next  of  kin,  assignee,  legatee, 
devisee  or  survivor"  of  the  deceased  person, 
and  the  railway  company  does  not  occupy 
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any  of  those  relations  to  Mr.  Shattnck;  and 
therefore  plaintiff  was  a  competent  witness. 
The  enabling  portion  of  the  statute  permit- 
ting all  parties  to  suits  to  testify  qualified 
her  as  a  witness,  and  the  exception  limiting 
its  application  does  not  apply.    This  question 
was  decided  in  Board  of  Education  v.  Har- 
vey, 70  W.  Va.  480,  74  S.  E.  507,  wherein  we 
held  that  Mrs.  Harvey,  a  party  to  the  suit, 
could  testify  in  her  own  behalf  and  against 
the  board  of  education  concerning  personal 
transactions  had  with  a  deceased  member  of 
the  board  acting  as  its  agent    Mrs.  Butter 
was  present  when  the  conversation  between 
Mr.  Shattuck  and  her  daughter  took  place, 
and  it  does  nof  appear  that  she  did  not  have 
equally  as  good  an  opportunity  to  hear  it  as 
her  daughter,  and,  having  heard  it,  ^he  is 
competent  to  testier  concerning  it.    Her  tes- 
timony was  primary  evidence.    We  know  of 
no  rule  of  law  that  would  exclude  her  be- 
cause she  was  not  a  party  to  the  conversa- 
tion.    The  testimony  of  plaintiff  and  Mrs. 
Rutter  was  evidence  of  admissions  by  Mr. 
Shattuck  that  he  knew  of  the  careless  habits 
and   incompetency   of    the   conductor.     Mr. 
Shattuck  was  president  of  the  railway  com- 
pany, and  it  is  proven  he  had  power  to  dis- 
charge employ^.    Therefore  his  retention  of 
an    incompetent    servant,    with    knowledge 
thereof,  would  be  an  act  affecting  his  prljok- 
dpal,  which,  being* a  corporation,  can  acquire 
knowledge  and  perform  acts  only  through 
its  agents  and  servants.    The  employment, 
or  retention,  by  the  master  of  a  servant, 
known  to  him  to  be  careless  and  incompetent. 
Is  an  implied  authorization,  or  ratification, 
of  the  servant's  negligent  acts,  and,  if  the 
act  Is  wanton,  willful,  and  malicious,  renders 
the   master   liable  for  exemplary  damages. 
Downey  v.  Railway  Co.,  28  W.  Va.  782;    7 
Labatt  on   Master   &^  Servant,   |   2560;    6 
Thompson  on  Negligence,  |  7174.     Plaintiff 
says  she  went  to  Bir.  Shattuck's  office  and 
told  him  she  was  the  woman  the  conductor 
had  injured,  and  he  became  angry  and  said 
his  conductor  did  not  do  it,  and  if  she  would 
bear   the  conductor's  story  she   would  be 
fully  convinced  that  he  did  not  do  it;   that 
she  informed  him  that  two  dlsinterest^d  per- 
sons saw  the  conductor  throw  the  pick  off 
the  car  and  strike  her,  but  he  Insisted  that 
she    hear   the   conductor's   statement,    and 
agreed,  if  she  would  return  on  a  day  named, 
he  would  have  the  conductor  present;   that 
she  returned  on  the  day  appointed  and  the 
conductor  was  not  there,  and  he  made  an- 
other appointment  with  her  for  3  o'clock  of 
the  same  day,  and  she  again  went  to  his  office 
and  took  her  brother  with  her ;  that  the  con* 
ductor  was  not  then  there.    Continuing,  she 


''I  told  him  it  wasn't  w<Mrth  while  for  me  to 
wait,  that  possibly  the  conductor  wouldn't  come. 
And  he  insisted  on  it,  and  said  he  could  be- 
lieve his  conductor's  story,  and  he  knew  I  would 
if  I  would  hear  it,  and  I  said,  'Mr.  Shattuck, 
possibly  you  do  not  know  you  had  a  careless 
man  in  that  conductor?    Q.  What  did  he  say? 


A.  He  says :  'Oh,  I  know  he  la  no  account.    He 
stole  from  me^  and  I  discharged  him.*" 

[3-5]  Mrs.  Rutter  testified  that  she  went 
to  Mr.  Shattuck's  office  In  company  with  her 
daughter  Mrs.  Downey,  and  heard  a  conver- 
sation between  Mr.  Shattuck  and  Mrs.  Down- 
ey concerning  the  injury  to  plaintiff;  that 
Mrs.  Downey  told  him  she  saw  the  conductor 
throw  a  pick  off  the  car  and  strike  plaintiff 
with  it;  that  he  i^ggested  that  it  might 
have  been  one  of  the  gas  company's  employes; 
that  when  Mrs.  Downey  insisted  she  knew  it 
was  the  conductor,  because  she  saw  him,  Mr. 
Shattuck  grew  angry  and  told  her  he  was 
surprised,  and  remarked  that  "some  of  the 
conductors  are  awfully  careless  and  there  has 
been  complaint  about  this  conductor  about 
being  careless  ;**  that  he  told  Mrs.  Downey 
he  was  employing  her  husband  and  two  of 
her  brothers-in-law,  and  threatened  to  dis- 
charge her  husband.  The  foregoing  testi- 
mony tended  to  prove  that  the  railway  com- 
pany retained  in  its  employ  a  conductor 
whose  incompetency  its  president,  having 
power  to  discharge  employes,  admitted  he 
knew  of.  But  counsel  insists  that  it  shows 
the  conductor  had  been  discharged.  It  does 
not  show  when  he  was  discharged,  nor  that 
he  was  discharged  for  incompetency,  but  it 
does  show  that  he  was  discharged  because 
he  stole  from  Mr.  Shattuck.  Mrs.  Rutter 
says  Mr.  Shattuck  threatened  to  discharge 
Mrs.  Downey's  husband,  who  was  also  an 
employ^,  because  she  insisted  that  she  saw 
the  conductor  commit  the  negligent  act  The 
Jury  had  a  right  to  weigh  the  whole  of  the 
testimony  of  these  two  witnesses,  and  from 
it  find  that  Mr.  Shattuck  impliedly  approved 
what  the  conductor  had  done  by  his  trying 
to  screen  him,  and  professing  not  to  believe 
him  guilty  in  the  face  of  his  own  admissions 
that  he  had  heard  a  good  deal  of  complaint 
about  him.  The  testimony  was  admissible 
for  the  purpose  of  laying  the  foundation  for 
recovery  of  exemplary  or  punitive  damages, 
provided  the  jury  believed  the  wrong  was 
wanton  and  willful.  Of  course,  a  master  is 
liable  for  compensatory  damages,  in  any 
event,  for  the  negligent  performance  of  an 
act  by  his  servant,  done  within  the  scope  of 
his  employment  *and  in  furtherance  of  his 
master's  business,  and  he  is  also  liable  for 
exemplary  damages,  if  the  negligence  is  such 
that  the  servant  himself  would  be  liable 
therefor,  and  the  master  has  either  authoris- 
ed it  before  it  was  done  or  ratified  it  after- 
wards. His  authorization  or  approval  need 
not  be  expressly  made,  but  may  be  by  impli- 
cation. If  he  knowing  employs,  or  retains, 
a  careless  and  incompetent  servant,  it  is  evi- 
dence of  authorization  or  ratification.  7 
Labatt,  §  2560.  The  rule  of  implied  ratifica- 
tion applies  strongly  to  corporations  as  they 
act  only  through  their  servants  and  agents. 
1  Sedgwick  on  Damages  (9th  Ed.)  §  380. 
But  in  applying  the  doctrine  of  exemplary 
damages  to  corporations,  the  decisions  are 
not  uniform,  some  holding  that  authoriza- 
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tion  or  ratification  in  some  maimer  is  nec- 
essary, and  others  that  it  is  not  1  Sedg- 
wick, §  380;  7  Labatt,  §  2554;  and  6  Thomp- 
son, §  7175.  The  rule  of  general  liability  for 
exemplary  damages  is  more  often,  and  per- 
haps more  Justly,  applied  in  actions  against 
carriers  for  the  misconduct  of  their  servants 
in  whose  care  they  have  intrusted  passengers. 
The  carrier  is  under  a  grave  contractual  duty 
and  must  exercise  a  degree  of  care  commen- 
surate therewith,  and,  because  of  the  ex- 
treme difficulty,  in  most  cases,  of  proving 
even  implied  authorization  or  ratiflcationt 
the  protection  of  the  traveling  public  requires 
that  they  should  be  held  liable  for  the  acts 
of  their  servants,  to  whom  they  have  intrust- 
ed the  performance  of  their  contracts  of  car- 
riage, if  done  within  the  scope  of  their  em- 
ployment, to  the  same  extent  that  the  serv- 
ant himself  is  liable.  This  court  has  so 
held  in  the  following  cases:  Davis  v.  C.  & 
O.  Ry.  Co.,  61  W.  Va.  246,  56  S.  E.  400,  9  L. 
R.  A.  (N.  S.)  093;  McDade  v.  N.  &  W.  Ry. 
Co.,  67  W.  Va.  582,  68  S.  B.  878;  and  Wil- 
helm  V.  Parkersburg,  etc.,  Ry.  Co.,  82  S.  E. 
1089.  But,  being  of  the  opinion  that  it  is  the 
better  rule,  and  more  consistent  with  Jus- 
tice, not  to  extend  the  doctrine  of  liability 
for  exemplary  damages  to  corporations  other 
than  public  carriers,  unless  the  servant's  neg- 
ligence is  authorized  or  ratified,  it  was  es- 
sential to  show  authorization  or  ratification 
of  the  conductor's  wrongful  act  in  order  to 
fix  liability  on  the  railway  company  for  ex- 
emplary damages,  because  plaintiff  is  not  su- 
ing as  a  passenger.  It  does  not  appear  that 
she  claimed  the  rights  of  a  passenger. 
Therefore,  assuming  that  plaintiff  had  ceased 
to  be  a  passenger,  the  railway  company  was 
still  bound  to  use  reasonable  care  to  avoid 
doing  injury  to  her.  She  had  a  right  to  the 
use  of  the  street,  as  a  pedestrian,  which  de- 
fendant could  not  violate  without  incurring 
liability.  There  was  evidence  tending  to 
show  that  the  car  was  behind  time,  and  the 
conductor  may  have  been  in  haste  to  get  his 
car  started  and  may  have  thrown  the  pick 
off  carelessly,  without  looking  to  see  if  any 
one  was  in  the  street  and  liable  to  be  struck 
with  it.  If  he  did  so,  and  the  Jury  had  a 
right  to  believe  from  the  evidence  that  he 
did,  he  was  guilty  of  such  reckless  disregard 
of  the  rights  of  others  as  amounted  to  legal 
malice.  Vinal  v.  Core,  18  W.  Va.  1,  and 
Spengler  v.  Davy,  15  Grat  (Va.)  381.  Wheth- 
er his  negligence  was  wanton  or  malicious, 
was  a  question  for  the  Jury;  there  being  suf- 
ficient evidence  from  which  it  could  properly 
be  inferred.  Authorities  above  cited,  and 
Moats  V.  Rymer,  18  W.  Va.  642,  41  Am.  Rep. 
703. 

[61  Plaintiff  was  a  married  woman  living 
with  her  husband,  and  there  is  evidence  that, 
on  account  of  her  injury,  she  was  in  a  hospi- 
tal for  some  time,  and  expended  money  for 
surgical  and  medical  treatment  The  Jury 
were  instructed  that  she  had  a  right  to  re- 
cover for   money  expended  In  effecting  a 


cure  and  for  loss  of  time,  and  this  is  assign- 
ed as  error.  We  do  not  think  the  assignment 
is  well  taken.  She  had  a  right,  under  tbe 
statute,  section  15,  c.  66  (sec.  3683),  Oode 
1913,  either  to  sue  alone  or  Join  her  husband 
as  coplaintiff.  She  chose  to  sue  alone. 
Warth  V.  County  Court,  71  W.  Va.  184,  76 
S.  E.  420.  The  statute  makes  the  earnings 
of  a  married  woman  as  clearly  her  separate 
estate  as  it  does  her  real  estate  and  viable 
personal  property.  Section  12,  c.  66  (sec 
3680),  Code  1913.  Plaintiff's  declaration  does 
not  disclose  that  she  was  a  married  woman, 
and  it  was  not  necessary  that  it  should  do  so. 
But  it  does  aver  that  she  was  a  school  teadi- 
er  and  was  rendered  unable  to  pursue  her 
occupation  as  such,  because  of  the  Injorj, 
and  also  that  she  expended  large  sums  of 
money  to  effect  her  cure.  These  averments 
were  sufildent  to  entitle  her  to  prove  loss  of 
time  and  money  expended.  The  declaration 
in  the  Warth  Case,  supra,  dted  by  counsel 
for  plaintiff  in  error,  did  not  contain  any 
such  averments,  and  tiiere  was  no  proof  tliat 
Mrs.  Warth  employed  her  time,  otherwise 
than  as  keeping  house  for  her  husband;  and, 
for  that  reason,  we  held  she  was  not  entlUed 
to  recover  for  loss  of  time. 

[7]  Taking  what  appears  to  us  a  reasonable 
view  of  the  scope  of  employment  and  dnties 
of  a  street  car  conductor,  we  hold  that  the 
conductor's  negligence  in  throwing  the  pick 
off  the  car  was  an  act  within  his  employ- 
ment, and  was  performed  for  his  employer. 
A  conductor  would  be  expected  to  asdst 
persons  with  baggage,  or  children,  in  board- 
ing and  in  alighting  from  his  car.  So  fftr  as 
we  have  observed.  It  is  the  universal  co» 
torn  of  polite  and  obliging  conductors  to  do 
so,  and  such  are  the  kind  of  persons  that 
public  carriers  generally  seek  to  employ. 
The  conductor  was  assisting  some  passengers 
in  unloading  their  tools.  There  was  no  ef- 
fort to  show  that  It  was  a  violation  of  the 
railway  company^s  rules  to  carry  such  tools 
on  the  platform  of  its  passenger  cars.  Hence 
the  refusal  of  the  court  to  permit  a  witness 
to  answer  the  question,  whether  the  street 
car  company  also  ran  f  rel^t  cars,  was  prop- 
er. The  answer,  whatever  it  ml^t  have 
been,  could  have  had  no  bearing  on  the  case. 
Moreover,  even  if  the  answer  were  material 
the  exception  does  not  disclose  what  the  wi^ 
ness'  answer  would  have  been,  and  therefore 
falls  to  show  prejudicial  error. 

We  have  carefully  c<xisldered  the  assign- 
ments of  error  in  relation  to  the  court's  giv- 
ing certain  instructions  for  plaintiff  and  re- 
fusing to  give  certain  others  for  the  railway 
company,  and  are  of  opinion  that  no  error 
was  committed  in  respect  thereto.  The  mo^ 
strenuous  objection  is  urged  to  the  giving  of 
plaintiff's  instruction  No.  3,  which  authoriwd 
the  jury  to  find  exemplary  damages,  if  they 
believed  plaintifTs  "injuries  were  inflicted  in 
a  malicious,  unlawful,  wanton,  and  unneces- 
sary manner,  and  that  the  said  defendant 
with  the  knowledge  of  the  manner  of  com- 
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.mittiiig  said  injuries,  thereafter  ratified  and 
approved  the  acts  of  its  servants.*'  In  view 
of  the  law  respecting  Implied  ratification, 
which  we  have  already  discussed,  and  the 
testimony  of  plaintiff  and  Mrs.  Rutter  tend- 
ing to  prove  ratification  by  Mr.  Shattuck, 
this  instruction  was  properly  given.  It 
would  have  been  proper,  even  in  the  absence 
of  evidence  tending  to  prove  ratification,  if 
the  relation  of  carrier  and  passenger  had 
existed  at  the  time  of  the  injury,  according 
to  the  comparatively  recent  decisions  of 
this  court  in  the  three  cases  above  cited. 
Those  cases  practically  overrule  point  7  in 
Oowney  v.  Railway  Co.,  28  W.  Va.  732,  and 
point  4  in  Rlcketts  v.  Railway  Co.,  33  W.  Va. 
443,  10  S.  E.  801,  7  li.  R.  A.  354,  25  Am.  St 
Rep.  901,  in  so  far  as  they  relate  to  common 
carriers. 

[8]  There  was  no  prejudicial  error  In  re- 
fusing to  give  defendant's  instruction  No.  1, 
which  would  have  told  the  Jury  that  the  rail- 
way company  was  not  responsible  to  plain- 
tiff for  her  injury,  as  a  common  carrier  of 
passengers.  Her  declaration  is  not  framed 
on  the  theory  that  she  was  injured  while  a 
passenger,  and  there  is  nothing  in  the  record 
to  indicate  that  her  counsel  contended,  or 
the  court  intimated,  that  the  strict  rule  of 
liability  of  carriers  applied  to  the  case.  The 
Instruction  might,  with  propriety,  have  been 
given,  as  it  appears  that  plaintiff  had  been 
a  passenger  only  a  minute  or  two  previous; 
but  the  refusal  to  give  it  certainly  did  no 
barm.  Her  right  to  recover  purely  compen- 
satory damages  does  not  depend  upon  the 
existence,  or  nonexistence,  of  the  relation 
of  carrier  and  passenger,  and  her  right  to  ex- 
emplary damages  depends  upon  the  wanton- 
ness and  maliciousness  of  the  negligent  act, 
and  whether  the  railway  company  had  au- 
thorized or  ratified  it,  as  to  which  the  jury 
"were  properly  instructed. 

No.  lA,  which  would  have  told  the  Jury 
that  plaintiff,  being  a  married  woman  and 
living  with  her  husband,  was  not  entitled  to 
recover  for  loss  of  time,  was  properly  re- 
fused, for  the  reason  that  she  had  averred 
and  proved  she  earned  money  as  a  school 
teacher.  The  money  so  earned  was  her  sepa- 
rate estate,  and  the  time  she  lost  was  her 
loss,  not  the  loss  of  her  husband. 

[9]  No.  2  is  clearly  erroneous  and  was 
properly  refused.  It  would  have  told  the 
Jury  that  plaintiff  was  not  entitled  to  a  ver- 
dict, unless  they  found  from  the  evidence 
that  the  injury  was  caused  by  the  Joint  neg- 
ligence of  the  servants  of  the  railway  com- 
pany and  of  the  gas  comjmny.  Notwith- 
standing defendants  were  Jointly  sued  for 
the  tort,  they  were  Jointly  and  severally  li- 
able; and  if  the  Jury  found  the  negligence 
-was  not  joint,  but  was  committed  by  a  serv- 
ant of  one  defendant  only,  they  were  bound 
to  render  their  verdict  against  the  guilty 
defendant,  and  in  favor  of  the  other  one. 
This  is  a  familiar  rule  in  cases  of  tort 


Pence  v.  Bryant,  80  S.  E.  137;  Johnaaa  ▼. 
Chapman,  43  W.  Ya.  639,  28  S.  EL  744;  Und 
1  Cooley  on  Torts,  side  page  153.  Gou.usel 
for  plaintiff  in  error  does  not  insist  upon 
this  assignment  of  error  in  his  brief. 

Nos.  3  and  4  are  on  the  subject  of  contribu- 
tory negligence,  in  regard  to  which  the  Jury 
had  been  instructed  by  defendants'  Na  A, 
and  were  therefore  properly  refused. 

[10]  No.  5  would  have  told  the  jury  that 
plaintiff  could  not  recover,  if  they  believed 
from  the  evidence  that  the  injury  was  purely 
accidental.  It  could  very  properly  have  been 
given.  But  it  is  apparent  that  defendant 
was  not  prejudiced  by  its  refusal,  because 
the  jury  were  plainly  Instructed  that  they 
had  to  believe,  from  the  evidence,  the  neg- 
ligence of  defendant's  servant  was  the  proxi- 
mate cause  of  plaintiff's  injury,  and  that  she 
was  not  herself  at  fault,  before  they  could 
find  a  verdict  for  her.  That,  of  course,  ex- 
cluded all  right  of  recovery  upon  the  mere 
theory  of  accident. 

No.  6  would  have  submitted  to  the  jury 
the  question,  whether  or  not  the  conductor,  in 
throwing  the  pick  off  the  car,  was  acting 
in  the  course  of  his  employment  That  is 
a  question  of  law  which  tiie  court  had  a 
right  to  determine  from  the  contractual  re- 
lation between  the  conductor  and  the  railway 
company,  as  to  which  there  is  no  dispute. 
We  have  already  intimated,  in  another  part 
of  this  opinion,  that  it  was  an  act  performed 
by  the  conductor  in  the  course  of  his  employ- 
ment Whether  it  was  ever  contemplated  by 
the  railway  company  that  such  tools  as  the 
one  with  which  plaintiff  was  injured  would 
be  carried  on  a  passenger  car  or  not,  they 
were  in  fact  carried  on  such  car  on  the  occa- 
sion in  question,  and  presumably  the  conduc- 
tor had  a  right  to  allow  them  to  be  carried. 
There  is  no  evidence  that  he  was  forbidden 
to  do  so-;  and,  in  carrying  them,  the  conduc- 
tor was  performing  services  for  the  railway 
company.  It  Is  not  proper  to  submit  purely 
legal  questions  to  the  Jury. 

The  court  very  properly  instructed  the 
jury  to  render  a  verdict  of  not  guilty  as  to 
the  defendant  the  Mountain  State  Gas  Com- 
pany; there  is  no  evidence  whatever  in  the 
record  to  warrant  the  finding  of  a  verdict 
against  It 

The  evidence  is  very  conflicting  as  to  the 
manner  In  which  plaintiff  received  her  In- 
jury. Some  of  defendant's  witnesses  say 
she  ran  against  one  of  the  employes  of  the 
gas  company,  who  was  handling  a  pair  of 
heavy  pipe  tongs,  and  knocked  them  out  of 
his  hands  and  they  fell  upon  her  foot,  near 
the  ankle,  causing  the  injury.  Two  eyewit- 
nesses for  plaintiff  testify  that  they  saw  the 
conductor  throw  the  pick,  saw  it  strike  plain- 
tiff on  the  ankle,  and  saw  her  fall,  and  that 
they  immediately  went  to  her  assistance. 
The  jury  were  the  judges  of  the  weight  of 
this  conflicting  testimony,  and,  there  being 
ample  evidence  to  sustain  their  finding  in 
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favor  of  plaintiff,  the  conrt  did  not  err  in  re- 
fusing to  set  it  aside.  We  affirm  the  Judg- 
ment. 

(75  W.  Vau  76V) 

STATE  V.  HICKS  et  at 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  9,  1915.    Rehearing  Denied 

AprU  20,  1915.) 

(Syllabus  ly  the  Court.) 

1.  Public  Lands  ^=»18^— Sale  of  Forfeit- 
ed Lands— Pboceedinqs-<3laimant'8  Pe- 
tition— Parties— Pbocebs. 

A  claimant  not  made  a  party  to  the  state's 
hill  in  a  school  commissioner's  proceeding  to  sell 
forfeited  land,  who  files  his  petition  therein,  as 
provided  by  section  6,  c.  105,  Code  1913  (sec. 
4438),  is  not  required  to  make  other  claimants 
parties  to  his  petition.  Such  petition  may  be 
filed  in  court,  at  rules,  or  before  the  commis- 
sioner to  whom  the  cause  is  referred,  and  no 
process  need  issue  thereon. 

[Ed.  Note.— For  other  cases,  see  Public  Lands. 
Cent   Dig.  {  599;    Dec.  Dig.  <g=»186.1 

2.  Public  Lands  ^=s>186  —  Proceeding  to 
Sell  Forfeited  Land— Decree— Binding 
Effect. 

A  defendant,  named  in  the  bill  in  snch  pro- 
ceeding, who  is  duly  served  with  process  and 
fails  to  appear,  is  bound  by  the  final  decree 
therein,  and  cannot  have  it  set  aside  at  a  sub- 
sequent term,  except  for  snch  errors,  apparent 
upon  the  record,  as  would  justify  reversal  upon 
appeal. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  §  599 ;   Dec  Dig.  4&»188.] 

3.  Public  Lands  ^=»186  —  Proceeding  to 
Sell  Forfeited  Land— Scope  of  Jurisdic- 
tion—Cross-Pleadings. 

Forfeiture  of  some  claimant's  title  to  land, 
whether  a  good  or  a  bad  title  when  the  for- 
feiture occurred,  confers  jurisdiction  to  enter- 
tain a  suit  by  the  commissioner  of  school  lands, 
and  authorizes  the  court  to  decide  all  questions 
between  conflicting  claimants,  relative  to  the 
forfeited  land,  without  cross-pleadings  between 
them. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  §  699;    Dec  Dig.  <8=s>186.] 

Appeal  from  Circuit  Court  iicDowell 
County. 

Bill  by  the  State  against  J.  W.  Hicks  and 
others.  From  the  decree,  Louisa  Day  a]>- 
peals.    Affirmed. 

M.  O.  Lltz,  of  Welch,  for  appellant  A.  W. 
Reynolds,  of  Princeton,  Joseph  S.  Clark,  of 
Philadelphia,  Pa.,  and  Anderson,  Strother  & 
Hughes,  of  Welch,  for  the  State. 

WILLIAMS,  J.  Appellant  Louisa  Day, 
was  made  a  party  defendant  to  the  state's 
bill  in  this  school  commissioner's  proceeding 
to  sell  forfeited  lands,  and  was  served  with 
process,  but  made  no  appearance  either  in 
court  or  before  the  commissioner  to  whom 
the  cause  had  been  referred  in  due  course  of 
procedure.  The  commissioner  filed  his  re- 
port on  the  8th  of  July,  1910,  finding  that  a 
certain  tract  of  100  acres,  alleged  in  the  bill 
to  be  forfeited  in  the  name  of  Mary  Johnson 
and  Barney  Johnson,  for  nonentry  on  the 
land  books  of  McDowell  county,  from  1888 
to  1905,  inclusive,  was  in  fact  forfeited,  but 


that  as  to  certain  parts  thereof  included 
within  the  bounds  of  two  larger  tracts, 
known  as  the  Landsburg  50,000-acre  tract 
and  the  Crozer  tract  of  4,115  acres,  owned 
by  the  Pocahontas  Coal  &  Coke  Company,  the 
forfeiture  Inured  to  its  benefit  and  that  the 
balance  of  the  tract  should  be  sold  for  the 
benefit  of  the  school  fund.  The  Pocahontas 
Coal  &  Coke  Company  was  not  made  a  party 
to  the  bill,  but  came  into  the  case  by  petition, 
setting  up  its  claim  to  the  land,  and  praying 
to  be  made  a  party  defendant  as  it  had  a 
right  to  do  under  section  6,  c.  105,  Ck>de  1913 
(sec.  4438).  The  court  heard  the  cause  on 
the  commissioner's  report  on  the  8th  of  July, 
1910,  and  decreed  that  the  Pocahontas  Coal 
&  Coke  Company  was  in  position,  by  virtue 
of  section  3,  art  13  of  the  Constitution,  to 
claim  the  benefit  of  the  forfeiture  as  to  so 
much  of  the  100-acre  tract  as  lay  within  the 
boundaries  of  its  two  tracts  above  named, 
and  set  forth,  in  the  decree,  by  metes  and 
bounds,  the  portions  of  the  tract  that  were 
so  included,  and  held  "that  neither  the  state 
nor  those  claiming  title  to  the  said  100  acres 
under  the  said  patent  therefor  have  any  in- 
terest in  those  portions,"  and  dismissed  the 
suit  as  to  those  parts  of  the  forfeited  tract 
It  not  appearing  that  all  the  tract  was  thus 
included,  the  court  dismissed  the  suit  as  to 
the  remainder  of  It,  if  any,  without  prejudice 
to  the  parties.  Having  given  due  notice,  ap- 
pellant appeared  on  the  28th  of  September, 
1910,  at  a  subsequent  term,  and  moved  the 
court  to  set  aside  and  annul  the  aforesaid 
decree,  in  so  far  as  it  undertook  to  adjudicate 
title  in  the  Pocahontas  Coal  &  Coke  Company 
to  any  part  of  the  100-acre  tract,  and  so  far 
as  it  purported  to  adjudge  that  appellants 
title  had  been  forfeited  to  the  state  and 
transferred,  by  virtue  of  article  13«  §  3,  of 
the  Constitution,  to  the  Pocahontas  Coal  k 
Coke  Company.  The  court  took  time  to  con- 
sider the  motion,  and  on  the  11th  of  March, 
1912,  overruled  it  From  that  decree  and  tlie 
decree  of  July  8,  1910,  Louisa  Day  has  ap- 
pealed. 

[1]  Her  counsel  insists  that  it  waa  error  to 
decree  against  her  upon  the  petition  and  an- 
swer of  the  Pocahontas  Coal  &  Coke  Comr 
pany,  because  she  was  not  made  a  party  de- 
fendant thereto  and  served  with  process 
thereon.  But  that  was  not  necessary.  Chap- 
ter 105  of  the  Code,  prescribing  the  method 
of  procedure  for  the  sale  of  the  state's  land, 
does  not  contemplate  cross-pleadings  between 
confiicting  claimants,  and  makes  no  provi- 
sion for  the  joinder  of  issues  between  oo- 
defendants  to  the  state's  bilL  Section  7  says 
such  suit  shall  be  proceeded  in  as  other  suits 
in  chancery,  "except  as  herein  otherwise 
provided."  One  exception,  clearly  shown  by 
the  general  plan  of  the  statute,  is  that  the 
issues  are  made  between  the  state  and  each 
claimant  upon  the  bill  and  the  several  an- 
swers, and  not  upon  cross-pleadings  between 
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the  claimants.  No  such  pleadings  are  pro- 
vided for  or  even  contemplated.  Section  6 
provides  that  a  claimant  of  the  land,  or  of 
any  interest  therein,  who  has  not  been  made 
a  defendant,  may  file  his  petition,  either  in 
court,  at  rules,  or  before  the  commissioner  to 
whom  the  cause  is  referred,  and  thereafter 
constitutes  him  a  defendant  and  clothes  him 
with  the  right  to  protect  and  defend  his  in- 
terest, if  any  he  has,  to  the  same  extent  as 
If  he  had  been  originally  made  a  defendant. 
There  may  be,  and  generally  are,  several 
claimants  of  the  land  under  conflicting  titles, 
but  in  the  very  nature  of  the  case  there  can 
be  but  one  valid  title,  and  the  court  must 
decide  the  question,  as  to  who  is  the  owner 
of  it,  upon  the  issues  made  on  the  several 
answers  to  the  state's  bill.  All  questions 
relative  to  the  forfeited  title  and  the  right 
of  redemption  are  thus  presented. 

[21  By  ascertaining  that  the  Pocahontas 
Coal  &  Ooke  Company  took  the  benefit  of  the 
forfeited  title,  the  court  decided  the  Issue  of 
title,  not  only  against  the  state  as  to  that  part 
of  the  forfeited  tract  within  the  boundaries 
of  said  company's  land,  but  it  also  necessarily 
decided  it  against  every  other  claimant  there- 
of who  wa«  a  party  to  the  cause.  Such  de- 
cree is  final  and  binding  upon  the  state  and 
all  other  parties,  unless  and  until  reversed. 
The  court  was  bound  to  ascertain  who,  if 
any  one,  was  in  a  position  to  claim  the  benefit 
of  the  forfeited  title,  and  if  none  such,  then 
to  ascertain  who,  if  any  one,  had  right  to 
redeem,  in  order  to  determine  what  disposi- 
tion to  make  of  the  state's  suit  Having  as- 
certained that  the  Pocahontas  Coal  &  Coke 
Company  was  'entitled  to  the  benefit  of  the 
forfeiture,  there  was  nothing  for  the  court  to 
do  but  to  dismiss  the  state's  bill  as  to  so 
much  of  the  tract  as  said  company  had  title 
to.  That  proceeding  was  in  strict  accord  with 
section  6,  c.  105,  Code  (sec.  4438). 

[3]  It  is  urged  tliat  the  dismissal  of  the 
state's  bill  carried  with  it  the  petition  of 
the  Pocahontas  Coal  &  Coke  Company,  and 
is  equivalent  to  a  dismissal  of  the  whole 
proceeding  for  want  of  Jurisdiction.  This 
does  not  follow.  The  bill  was  not  dismissed 
for  want  of  jurisdiction,  but  because  the 
dismissal  was  a  proper  decree  upon  the 
merits.  The  court  had  ascertained  that,  al- 
though the  title  was  forfeited,  the  state  did 
not  have  it,  because  it  had  heen  transferred 
from  the  state,  by  virtue  of  the  constitution- 
al provision,  to  the  Pocahontas  Coal  &  Coke 
Company.  The  state  simply  failed  to  make 
out  a  case  entitling  it  to  sell  the  land  for 
the  benefit  of  the  school  fund.  There  is  no 
pretense  that  appellant's  -  title  to  the  100- 
acre  tract  was  not  actually  forfeited;  and 
the  forfeiture,  whether  of  a  good  or  a  bad 
title  when  forfeited,  confers  Jurisdiction  and 
power  in  the  court  to  determine  th^  rights 
of  the  respective  claimants.  It  is  not  es- 
sential that  the  title  should  be  in  the  state. 


to  warrant  a  proceeding  by  the  commis- 
sioner of  school  lands.  It  is  only  necessary 
that  there  be  a  forfeiture,  and  when  such  is 
the  case,  the  court  is  authorized  to  determine 
all  questions  relative  to  the  forfeited  title. 

There  is  no  error  in  the  record  for  which 
this  court  could  reverse  the  decree  of  July 
8,  1910.  He^ce  the  circuit  court  properly 
overruled  appellant's  motion  to  vacate  it 
and  reopen  the  cause. 

The  decree  is  affirmed. 


(75  W.  Va.  700) 

B.  L.  GARRETTSON  &  CO.  v.  RINEHART  & 
DENNIS  CO.     (No.  2640.) 

(Supreme  Court  of  Appeals  o£  West  Virginia. 

Feb.  23,  1015.     Rehearing  Denied 

AprU  20,  1915.) 

(8yll<ihu9  by  the  Court.) 

1.  Contracts  ^=>306  —  Constbuction  Con- 
tract—Altebnative  Rights  of  Contrac- 
tor—Election  . 

A  contractor  having  the  altemative  right, 
under  his  suhcontract,  in  case  of  default  in  the 
prosecution  of  the  work  thereunder,  to  take  full 
and  complete  possession  of  the  work  and  the 
subcontractor's  tools  and  machinery  and  use  the* 
latter  in  the  completion  of  the  work,  at  the  ex- 
pense of  the  subcontractor,  after  having  given 
notice  in  writing  of  his  intention  so  to  do,  or 
to  put  on  additional  men,  leaving  the  work  in 
the  hands  of  his  subcontractor,  does  not  exer- 
cise the  former  right  by  the  mere  putting  on  of 
additional  men,  slight  alteration  of  the  method 
of  work,  without  objection  from  the  subcontrac- 
tor, and  payment  of  their  wages  directly  to  the 
men  after  having  previously  found  it  necessary 
to  guarantee  their  wages  by  reason  of  delay  in 
payment  by  the  subcontractor,  at  the  same  time 
requesting  co-operation  on  the  part  of  the  sub- 
contractor. His  procedure  is  the  exercise  of  the 
latter  right,  notwithstanding  a  reference  to  the 
other  in  a  telegram  giving  notice  thereof. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1528-1533;  Dec.  Dig.  «a=>306.1 

2.  Contracts  €=»306  —  Construction  Con- 
tracts—Abandonment BY  Subcontractor- 
Completion  BY  Contractor. 

Abandonment  of  the  work  by  the  subcon- 
tractor, after  such  procedure,  authorizes  the 
principal  contractor  to  take  full  possession  of 
the  work,  machinery,  tools,  and  appliances,  and 
use  the  latter  in  the  completion  of  the  work, 
for  and  on  account  of  the  subcontractor,  credit- 
ing him  with  the  contract  prices  of  the  work, 
as  it  is  performed,  and  charging  him  with  the 
cost  thereof.  Such  use  of  his  machinery  and 
appliances  is  not  a  conversion  thereof. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1528-1533;   Dec.  Dig.  «=>306.] 

3.  B*ArLMENT  ^=»9— Construction  Contract 
—Rental  of  Appliances— Warranty— Re- 
pair. 

In  an  agreement  between  a  contractor  and 
his  subcontractor  for  the  rental  by  the  former 
to  the  latter  of  machinery  and  appliances  al- 
ready on  the  ground  at  the  date  of  the  contract, 
for  use  in  execution  of  the  work  sublet,  there  is 
no  implied  warranty  of  the  fitness  of  the  ma- 
chinery for  such  work,  nor  any  implied  under- 
taking on  the  part  of  the  principal  contractor  to 
repair  defects  therein. 

[Ed.   Note.— For  other  cases,   see   Bailment, 
Dec.  Dig.  <8=»9.] 


^=:DFor  other  cases  see  same  topic  and  KEY -NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Brror  to  drcnit  Ooart,  McDow^  County. 

Action  by  E.  L.  Garrettson  A  Ck).  against 
the  Rinehart  &  Dennis  Company.  Judgment 
for  defendant,  and  plalntiLffs  bring  error. 
Affirmed  and  remanded. 

Walton  O.  Bowers,  and  Anderson,  Stroth- 
er  &  Hughes,  of  Welch,  for  plaintiffs  in  er- 
ror. Stokes  &  Sale,  of  Welchi  for  defend- 
ant in  error. 

POFFENBARGER,  J.  The  loss  of  a  ver- 
dict for  $15,000  found  and  returned  as  dam- 
ages for  an  alleged  bi^ch  of  a  contract  for 
railroad  construction  work  and  the  award 
of  a  new  trial  constitute  the  complaint  on 
this  writ  of  error. 

Haying  obtained  a  contract  from  the  Nor- 
folk &  Western  Railway  Company  for  the 
grading,  masonry,  and  tunnel  and  trestlework 
required  for  Its  roadbed  between  certain 
mileposts  at  Vivian,  W.  Ya.,  covering  a  dis- 
tance of  2.70  miles,  the  Rinehart  &  Dennis 
Company,  a  eorporation,  sublet  the  work  to 
B.  L.  Garrettson  &  Company,  after  having 
performed  a  portion  of  It  It  consisted  prin- 
cipally of  bridge  and  tunnel  work.  The  tun- 
nel was  something  like  600  or  700  feet  long, 
and  the  principal  contractor  reserved  to  it- 
self the  work  of  driving  it  through  the  hilL 
Hie  subcontract  included  all  of  the  concrete 
work  to  be  done,  the  completion  of  the  bridge 
work,  the  tunnel  portals  and  tunnel  lining, 
consisting,  for  the  most  part,  of  excavation 
and  concrete  work.  The  subcontractors  ob- 
ligated themselves  to  complete  the  work  by 
September  1,  1911,  and  commence  it  within 
ten  days  after  the  date  of  the  contract,  Feb- 
ruary 18,  lOlL  In  so  far  as  they  were  ap- 
plicable to  the  work  sublet,  the  subcontrac- 
tors assumed  or  undertook  all  of  the  con- 
tractor's responsibility  and  obligations  to  the 
company,  as  set  forth  in  the  principal  con- 
tract, and  the  contractor  expressly  reserved 
all  of  the  powers  and  rights  against  the  sub- 
contractors which  the  company  held  against 
it.  In  other  words,  the  contract  between  the 
company  and  the  principal  contractor  was 
adopted  as  the  contract  between  the  con- 
tractor and  the  subcontractors,  in  so  far  as 
it  was  applicable  and  not  inconsistent  with 
the  terms  of  the  subcontract.  The  subcon- 
tractors were  to  have  spedfled  prices  for 
the  work,  somewhat  less  than  those  agreed 
to  be  paid  by  the  company  to  the  prin- 
cipal contractor,  and  85  per  cent,  off  the 
amount  agreed  upon  was  to  be  paid  to  the 
subcontractors  on  or  about  the  20th  of  the 
month  following  that  in  which  the  work  was 
done;  the  residue  being  deducted  and  held 
untU  completion  of  the  work.  The  subcon- 
tract further  provided  for  the  use  by  the 
subcontractors  of  the  masonry  plant  of  the 
contractor,  then  on  the  work,  for  which  they 
were  to  pay  $400  per  month  as  rental,  oae- 
half  to  be  deducted  as  a  charge  against  the 
corresponding  monthly  estimate,  and  the 
balance  charged  against  the  final  estimate. 


Clause  C  of  the  contract  witli  the  railwaj 
company  provided  that,  in  case  of  violations 
of  the  contract,  the  chief  engineer  might,  aft- 
er 10  days'  notice  in  writing,  setting  forth 
the  particular  breaches  thereof  and  served 
on  the  contractor,  either  in  person  or  mailed 
to  its  address  last  given  by  it  to  the  com- 
pany, or  by  posting  the  same  at  the  door  of 
its  office  on  or  near  the  work,  proceed  as 
follows: 

"Require  the  contractor  to  at  once  supply 
snch  increase  of  force,  appliances,  or  tools,  and 
to  cause  to  be  made  such  improvement  in  tlie 
character  of  the  work  and  materials  as  may  be 
required,  in  the  opinion  of  the  diief  engineer,  to 
make  the  same  conform  to  the  stipulations  of 
this  agreement  and  the  specifications;  and  it 
on  the  expiration  of  ten  days  after  such  service 
of  writing,  the  contractor  shall  have  failed  to 
furnish  to  the  company  evidence  satisfactory  to 
the  chief  engineer  of  the  intention  and  ability  of 
the  contractor  to  furnish  the  desired  improve- 
ments and  remedy  the  specified  deficiencies,  the 
said  company  may  thereupon  enter  on  and  take 
possession  of  said  work,  or  any  part  thereof, 
with  the  tools,  materials,  plant,  appliances, 
houses,  machinery,  or  other  appurtenances 
thereon,  and  hold  tne  same  as  security  for  any 
or  all  damages  or  liabilities  that  may  arise 
by  reason  of  the  nonfulfillment  of  this  agree- 
ment within  the  time  herein  stipulated;  and, 
furthermore,  may  emj^loy  the  said  tools,  ma- 
terials, etc.,  as  aforesaid,  and  sudb  other  means 
as  the  companv  may  deem  proper  to  complete 
the  work,  at  the  expense  of  die  said  contrac- 
tor, and  may  deduct  the  cost  of  completing 
the  entire  work  from  any  payments  then  doe 
or  thereafter  falling  due  to  the  said  contractor, 
and  recover  from  him  any  and  all  deficiency." 

Having  commenced  the  work  at  the  time 
specified  for  commencement  thereof,  or  soon 
afterwards,  Garrettson  &  Co.  continued  in 
the  performance  thereof  until  some  time  Id 
October,  1911,  but  their  progf^ss  was  unsat- 
isfactory. The  Rinehart  A  Dennis  Company 
did  not  complete  the  driving  of  the  tunnel 
until  some  time  in  July,  1911,  in  ccmsequeuoe 
whereof  the  tunnel  work  to  be  done  by  Gar- 
rettson &  Co.  may  have  been  delayed.  From 
February  until  August  they  were  engaged  in 
what  is  known  as  outside  work,  bridge  work, 
and  other  similar  construction.  After  the 
work  in  the  tunnel  was  started  in  July  or 
August,  the  inspecting  engineers  of  the  rail- 
way company  ascertained  that  the  progress 
thereof  was  too  slow,  and  complained  to 
Rinehart  &  Dennis  Company  that  the  force 
on  the  work  was  Insufficient  Having  been 
notified  in  April,  1911,  that  the  tunnel  had 
not  been  started,  tne  chief  engineer  of  the 
railway  company  notified  Rinehart  &  Dennis 
Company,  by  letter  dated  April  28th,  that  he 
desired  the  tunnel  entirely  finished  in  Octo- 
ber, and  he  observed,  in  the  summer,  that 
the  concreting  was  not  progressing  as  it 
should.  He  was  on  the  ground  In  August 
and  made  a  vigorous  complaint.  As  early 
as  June  1,  1911,  Rinehart  registered  a  com- 
plaint about  the  progress  of  the  work  with 
the  plaintiffs.  On  July  29,  1911,  they  were 
advised  of  the  paucity  of  the  work  done  in 
the  tunnel  and  the  necessity  of  completing  it 
on  time.    They  were  told  it  might  be  pos8lb)« 
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to  get  an  extension  of  80  days,  bnt  also  that 
the  work  must  not  drag  along,  and  that  ina- 
bility to  get  help  was  no  legal  excuse  for  de- 
lay. By  a  letter  dated  August  5th  they  were 
reminded  of  the  nonfulfillment  of  their  prom- 
ise to  put  on  more  men,  and  admonished  that 
the  work  must  be  completed  before  freezing 
weather,  and  that  they  must  show  such  prog- 
ress within  the  next  few  weeks  as  would  In- 
sure its  completion.  On  August  14, 1911,  this 
telegram  was  sent: 

"Chief  engineer  complaining  about  your  prog- 
ress. Something  must  be  done  at  once.  Wire 
answer  so  we  can  make  reply  to  him." 

On  the  same  day  they  answered  thus: 

"We  liave  placed  a  night  force  on  our  work 
and  expect  to  finish  side  walls  this  month  also 
erecting  centers  in  position  to  concrete  every 
day  until  work  is  finished."       ^ 

In  a  telegram  dated  October  2d«  Rlnehart 
A  Dennis  Ck)mpany  requested  permission  of 
the  chief  engineer  to  do  the  concrete  work 
In  day  time  only.  To  this  he  replied  as  fol- 
lows: 

"Necessary  that  you  carry  out  the  schedule 
laid  down  and  put  on  night  force  on  tunnel 
work.  This  work  must  be  finished  before  freez- 
ing weather." 

About  September  20th  plalntifts  had  trou- 
ble with  their  men  by  reason  of  their  failure 
to  x)ay  them  at  that  time,  and  the  defendant 
bad  to  guarantee  their  wages.  As  to  the 
cause  of  said  failure  there  is  some  contro- 
yersy  In  the  evidence.  Early  In  October  the 
Hinehart  &  Dennis  Company  put  on  a  night 
force.  Whether  the  men  were  employed  by 
them  or  by  Garrettson  &  Ca  Is  not  ma- 
terial. The  work  was  still  unsatisfactory. 
Garrettson  seems  to  have  given  it  but  little 
direct  personal  attention.  He  left  it  largely 
to  his  bookkeeeper  and  foreman.  The  Rlne- 
liart  &  Dennis  Company  did  not  remit  the 
amount  of  money  necessary  to  meet  the  Oc- 
tober pay  roU.  Instead  of  sending  It  to  Gar- 
rettson &  Co.,  it  sent  it  to  one  Perkins,  its 
own  superintendent,  and  wired  Garrettson 
&  Go.  as  follows: 

"On  account  of  condition  of  your  work  and 
our  liability  for  pay  roll,  etc.,  we  are  exercising 
our  rights  under  clause  C  of  contract  and  your 
pay  roll  money  will  be  sent  to-day  to  Perkins. 
Will  be  glad  to  have  you  co-operate  with  blnu 
See  letter." 

The  effort  of  Perkins,  representing  the  de- 
fendant, to  put  on  the  night  force  met  with 
some  resistance.  Plaintiffs  sent  their  attor- 
ney on  the  ground,  In  resistance  thereof,  but 
he  seems  to  have  been  convinced  of  the  right 
of  the  contractor  to  put  it  on  and  yielded. 
At  or  about  the  time  this  force  was  put  on, 
Perkins  found  fault  with  the  appliances  us- 
ed by  Garrettson  &  Co.  In  the  lining  of  the 
arch  of  the  tunnel,  and  expressed  Intention 
to  adopt  a  different  method.  Owing  to  the 
friction  thus  engendered,  Garrettson  &  Co.'s 
bookkeeper  sent  in  his  resignation,  on  the 
14th  of  October,  to  take  effect  on  the  25th. 
Some  time  between  the  15th  and  the  20th  of 
October  Perkins  made  the  alterations. 
When  the  money  necessary  for  the  pay  roll, 


mentioned  in  the  telegram  quoted  from,  was 
received  by  Perkins,  he  had  Patterson,  plain- 
tiffs' bookkeeper,  pay  their  employes,  but  not 
from  their  office.  They  were  paid  at  the  of- 
fice of  the  defendant  All  of  these  transac- 
tions were  reported  to  Garrettson  at  Cincin- 
nati, Ohio,  by  Patterson. 

In  the  opinion  of  all  who  hare  testified  on 
the  subject,  including  Garrettson  &  Oo.'s 
foreman,  the  altered  appliances  effected 
economy  In  the  work  and  facilitated  its  prog- 
ress. Under  the  Garrettson  plan  the  concrete 
was  put  In  buckets  on  a  narrow-gauge  car, 
pushed  Into  the  tunnel  by  a  small  engine, 
from  which  they  were  lifted  by  a  derrick  to 
a  movable  platform  about  18  Inches  above 
what  Is  called  the  springing  line  of  the  arch, 
but  8  or  9  feet  below  the  top  of  the  arch, 
where  they  were  emptied.  From  this  plat- 
form, the  concrete  was  shoveled  to  another 
higher  up,  and  then  into  the  forms.  Pei^lns 
took  this  arrangement  out,  and  substituted 
railroad 'cars  with  high  platforms  on  them, 
on  which  the  concrete  was  loaded  outside 
of  the  tunnel.  EYom  these  platforms  the  con- 
crete was  Immediately  placed  In  the  forms. 
The  advantage  of  the  new  arrangement  was 
the  saving  of  a  good  deal  of  time  and  labor 
in  the  handling  of  the  concrete.  The  cost  of 
tearing  out  the  old  platform  was  a  small 
matter  of  $25  or  $50,  and  that  of  the  plat- 
forms on  the  railroad  cars  about  $100. 

Garrettson  &  Co.'s  bookkeeper  left  the 
work  on  the  26th  day  of  October,  and  Ma- 
larky,  their  foreman,  on  November  24th. 
Garrettson  himself  seems  never  to  have  gone 
about  the  work  after  these  controversies 
arose.  The  machinery,  tools,  and  appliances 
of  the  plaintiffs  were  used  by  the  defend- 
ant, and  the  cost  of  repairs  thereof  charged 
to  them;  and,  on  the  completion  of  the  work, 
such  of  them  as  had  not  been  worn  out  or 
sold  to  satisfy  claims  of  creditors  were  left 
there.  A  hoisting  engine  belonging  to  Gar- 
rettson &  Co.  which  had  cost  originally 
$1,800  was  sold  under  an  attachment  pro- 
ceeding at  the  instance  of  creditors,  and  pur- 
chased by  Perkins  for  his  company  at  the 
price  of  $240.  The  work  was  completed,  and 
the  Rlnehart  &  Dennis  Company  left  the 
premises  January  1,  1912. 

Upon  the  theory  of  wrongful  seizure  of 
the  machinery,  tools,  and  appliances  by  the 
defendant,  and  conversion  thereof  to  its  own 
use,  based  upon  its  alleged  assumption  of 
charge  of  the  work,  v^thout  having  given 
the  notice  required  by  clause  O  of  the  con- 
tract, the  plaintiff  sued  for  the  value  of  said 
property,'  placing  it  at  more  than  $10,000. 
The  remaining  items  of  the  bill  of  particu- 
lars are:  $1,185,  the  cost  of  repairs  to  the 
rented  machinery;  $4,790,  a  16  per  cent, 
deduction  from  an  estimate;  and  $8,000,  loss 
of  estimated  profits  on  the  work. 

[1,2]  The  first  claim  is  predicated  upon 
the  telegram  of  October  23,  1911,  the  with- 
holding of  the  pay  roll  for  October,  distribu- 
tion thereof  to  the  men  from  the  ofliee  of  the 
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defendant,  the  alteration  made  in  the  appli- 
ances, and  the  alleged  ezclnsion  of  the  plain- 
tiff from  the  work.  The  right  of  the  defend- 
ant company  to  take  charge  of  the  work  and 
exclude  the  plaintiff,  after  having  given  the 
notice  prescribed  in  the  contract  and  referred 
to  in  clause  O,  is  conceded^  but  no  such  for- 
mal notice  was  given.  Therefore  it  is  urged 
seizure  of  the  property  of  the  plaintiff  used 
in  the  work  was  wrongful,  and  amounted  to 
a  conversion  thereof  to  the  use  of  the  de- 
fendant 

Another  (dause  of  the  contract  provides 
that,  in  the'  event  of  failure  or  refusal  of 
the  contractor  to  prosecute  the  work  with  a 
force  sufficient,  in  the  judgment  of  the  chief 
engineer,  for  its  completion  within  the  time 
prescribed,  the  company  may  proceed  to  em- 
ploy such  a  number  of  workmen,  laborers,  and 
overseers  as,  in  the  opinion  of  Uie  chief  engi- 
neer, is  necessary  to  insure  such  completion 
at  su<di  wages  as  the  company  may  find  nec- 
essary or  expedient,  and  pay  all  persons  so 
employed,  and  charge  the  amounts  so  paid 
as  so  much  money  paid  to  the  contractor  un- 
der the  contract  An  important  question  is 
whether  this  provision  is  a  part  of  clause  C 
or  an  independent  one.  That  clause  con- 
templates a  complete  and  absolute  ouster  of 
the  contractor  from  the  work  and  premises. 
It  is  immediately  followed  by  a  paragraph 
which  says  all  rights  of  occupancy  in  or  up- 
on any  lands  or  property  of  the  company  and 
all  rights  of  the  contractor,  or  any  person 
claiming  under  or  through  it,  to  any  further 
prosecution  of  or  interest  in  the  work,  shall 
cease  and  determine,  and  the  company  may 
take  possession  of  such  land  and  property, 
and  complete  the  work  thereon  in  such  man- 
ner as  it  may  think  best  Tliis  paragraph  is 
followed  by  the  clause  authorizing  the  em- 
ployment of  additional  men  and  overseers. 
It  does  not  contemplate  a  complete  ouster, 
but  only  the  furnishing  of  additional  men 
whom  the  contractor  must  accept  In  view 
of  this  great  difference^  we  are  clearly  of  the 
opinion  that  the  provision  for  additional 
men  is  not  a  part  of  clause  O. 

Although  the  telegram  of  October  23d,  re- 
peated in  the  letter  of  confirmation  bearing 
the  same  date,  purported  to  be  notice  of  the 
exercise  of  the  right  of  the  contractor  under 
clause  O  of  the  contract  it  did  not  give  any 
notice  of  intent  to  exclude  the  subcontrac- 
tors from  the  work.  On  tiie  contrary,  it  ex- 
pressed a  desire  for  their  assistance  and 
gave  an  invitation  to  them  to  co-operate 
with  Perkins,  as  did  also  the  letter  of  con- 
firmation; nor,  in  point  of  fact  were  the 
subcontractors  excluded  or  ousted.  Perkins 
recognized  the  bookkeeper  and  foreman  as 
being  still  in  controL  Such  of  their  men  as 
would  stay  seem  to  have  been  retained,  and 
none  of  them  were  discharged.  None  of 
them  except  Carpenter  and  Malarky  seem  to 
have  left  In  view  of  the  magnitude  of  the 
work,  a  $70,000  undertaking,  the  alterations 
in  the  appliances  were  relatively  slight  and 


unimportant,  as  well  as  hl^y  beneficial  to 
the  subcontractors  in  point  of  economy  and 
facilitation  of  the  work.  Inquiry  as  to  the 
effect  and  purpose  of  direct  payment  of  the 
October  pay  roll  to  the  men  involves  consid- 
eration of  the  contract  in  the  light  of  the 
Uen  given  by  law  to  laborers  on  railroads 
for  their  wages.  In  all  cases  of  nonpayment 
by  the  contractor  of  money  due  the  laborers 
or  other  workmen  for  work  performed,  the 
company  was  expressly  authorized  to  pay 
them,  and  the  subcontract  makes  this  provi- 
sion operative  between  the  contractor  and 
the  subcontractors.  As  to  the  October  pay 
roll  the  subcontractors  were  not  in  fault 
They  could  not  pay  it  until  they  recrived 
the  amount  due  on  their  estimate  for  the 
month  of  September.  FaUure  to  meet  the 
September  pay  roll  on  time  had  necessitated 
a  guaranty  of  the  wages  of  the  men  by  the 
contractor.  This  circumstance,  no  doubt 
was  a  cause  of  the  action  taken  respecting 
the  October  pay  roll.  That  action  did  not 
signify  assumption  of  complete  control  of 
the  work  and  exclusion  of  the  subcontrac- 
tors therefrom,  within  the  meaning  of  clause 
O.  The  inference  that  might  arise  from  the 
circumstance  is  clearly  negatived  by  the  t^e- 
gram  and  letter  of  confirmation,  as  well  as 
by  the  contractor's  recognition  of  the  book- 
keeper and  the  foreman  of  the  subcontractor. 
Each  of  them  was.  retained  until  he  Tolun- 
tarlly  left  Moreover,  Garrettson  did  not 
know  what  was  meant  by  the  reference  to 
clause  O  in  the  telegram  at  the  time  he  re- 
ceived it  After  these  transactions  the  fore- 
man went  to  Cincinnati  and  consulted  Gar- 
rettson, and  was  told  by  him  to  stay  on  the 
work.  Neither  the  telegram  nor  the  con- 
temporaneous and  subsequent  conduct  of  the 
contractor  discloses  intent  to  take  over  the 
work  and  exclude  the  subcontractor  there- 
from, within  the  meaning  of  clause  C  of  the 
contract  Our  conclusion,  therefore,  as  a 
matter  of  law,  is  that  the  procedure  of  the 
contractor  was  under  the  independent  clause, 
conferring  right  to  put  on  additional  men 
and  overseers,  and  that  the  subcontractors, 
after  the  action  taken  in  October,  wholly 
abandoned  their  contract  and  so  Impliedly 
surrendered  possession  of  the  work,  machin- 
ery, tools,  and  appliances  to  the  contractor, 
and  authorized  it  to  take  possession  and  con- 
tinue the  use  of  the  property  for  completion 
of  the  work.  Technically  stated,  our  opin- 
ion is  that  the  evidence  is  insufficient  to 
sustain  a  finding  of  conversion  of  the  prop- 
erty to  the  use.  of  the  defendant  From  this 
conclusion  it  follows  that  the  contractor  is 
liable,  if  at  all,  only  for  such  injuries  as  were 
wrongfully  inflicted  upon  the  property  in  the 
use  thereof,  in  completing  the  work,  or  re- 
sulted from  failure  to  take  precaution  for 
its  preservation  and  safety  on  the  premises, 
after  the  completion  thereof. 

Whether  a  technical  violation  of  the  con- 
tract on  the  part  of  the  defendant  such  as 
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is  claimed  would  make  it  liable  as  for  a  con- 
version of  the  property  is  not  decided;  de- 
cision of  the  QueBtion  being  unnecessary. 

[3]  liiahility  for  the  second  item  of  the 
bill  of  particulars  is  precluded  by  the  terms 
of  the  contract,  which  neither  guarantee  the 
fitness  or  suitableness  of  the  rented  machin- 
ery»  nor  obligate  the  contractor  to  put  the 
same  in  repair.    It  reads  as  follows: 

"The  contractor  agrees  to  torn  over  to  the 
subcontractor  all  of  the  contractor's  masonry 
plant  now  on  the  woric.  and  permit  the  use  of 
the  said  plant  by  the  snbcontractor  for  his  op- 
erations under  the  agreement  for  a  rental  at 
the  rate  of  ^00.00  per  calender  month,  one- 
half  of  said  rental  to  be  deducted  as  a  charge 
against  the  corresponding  monthly  estimate,  and 
the  balance  of  said  rental  to  be  deducted  as  a 
charge  against  the  final  estimate." 

This  clause  must  be  read  in  connection 
with  all  the  other  provisions  of  the  contract, 
and,  so  read,  its  interpretation  is  clear.  The 
rental  of  the  machinery  shows  the  defendant 
was  not  to  furnish  it  at  its  own  expense. 
Plaintiffs  undertook  the  work  and  were  to 
furnish  the  machinery.  It  appears  from  the 
oral  testimony  that  Garrettaon  had  spent  a 
day  on  the  work  and  inspected  the  machin- 
ery, some  of  which  was  then  running  so  he 
could  see  whether  It  was  sufficient  or  not 
Having  done  bo,  he  knew  exactly  what  he 
was  getting.  Under  such  circumstances, 
there  is  no  implied  warrant,  and  an  express 
one  cannot  be  ingrafted  upon  the  written 
agreement  by  resort  to  parol  evidence.  E3rie 
Iron  Works  v.  Miller  Supply  Co.,  68  W.  Va. 
619,  70  &  E.  125;  Griffin  v.  Bunnion,  82  S. 
E.  686. 

For  the  third  item  of  the  bill  of  particu- 
lars there  is  no  foundation  whatever  in  the 
evidence.  The  final  estimate  of  the  work  in- 
cludes all  of  it  and  amounts  to  $71,738.65. 
From  that  there  Is  no  15  per  cent  deduction. 
•Nothing  is  taken  from  it  except  the  credits 
previously  given,  represented  by  the  net  esti- 
mate for  the  month  of  December,  1911,  $60,- 
758.04,  leaving  a  difference  of  $10,980.31, 
which  Was  placed  to  the  credit  of  the  plain- 
tiffs in  the  statement  showing  a  balance  of 
over  $5,000  due  from  them.  Though  it  does 
not  admit  nonpayment  of  any  retained  per- 
centage, justifying  a  verdict  therefor,  the 
statement  is  incomplete  and  somewhat  con- 
tradictory. The  defendant  may  not  have 
paid  and  credited  all  that  is  due,  but  it  is 
impossible  to  say,  from  the  evidence  adduc-' 
ed,  whether  anytiiing  is  due  the  plaintiffs  for 
work  done  under  the  contract  or  not  The 
final  estimate  shows  $71,738.65,  but  the  sum- 
mary of  the  statement  credits  only  $50,194.- 
20.  Deductions  made  from  the  gross  amount, 
in  striking  balances,  may  account  for  this 
apparent  discrepancy,  and  it  may  be  cleared 
up  on  the  new  trial. 

These  conclusions  settle  substantially  all 
of  the  legal  questions  fairly  raised  on  the 
-writ  of  error,  and  folly  sustain  the  action 
of  the  court  in  setting  aside  the  verdict  and 


awarding  a  new  trial.  Wherefore  the  Judg- 
ment complained  of  will  be  afllrmed,  and  the 
case  remanded. 


(75  W.  Va.  76?) 

JARRELL  et  aL  v.  I/AUREL  COAL  ft  LAND 

CO.  et  aL 

(Supreme  Court  of  Appeals  of  West  Virgima. 

March  2»  1915.     Rehearing  Denied 

April  20,  1915.) 

(8ylki^u9  fty  ike  Oimrt.) 

1.  JuDOMEirr   <c»003  —  Conolusivxnsss  — 

PUBAniNQ. 

Where,  in  a  court  having  general  jurisdic- 
tioD  of  the  subject  matter,  parties  are  duly  sum- 
moned in  a  cause  to  which  they  are  named  as 
defendants  in  the  caption  of  the  bill,  and  the 
allegations  of  the  bill,  though  not  direct  and 
affirmative  as  to  them,  are  sufficient  to  disclose 
wherein  rights  belonging  to  them  are  sought  to 
be  affected  by  the  proceedings,  a  decree  based 
on  such  allegations  is  good  as  against  ccdlateral 
attack. 

[Bd.  Note.~For  other  cases,  see  Judgment^ 
Cent  Dig.  §  943 ;  Dec  Dig.  <d=>503.] 

2.  Judgment  ^s»503'-Conclu8ivens88— Col- 
lateral Attack. 

Judgments  and  decrees  are  not  collaterally 
assailable  as  void  for  want  of  jurisdiction  in 
the  court  to  enter  them,  merely  because  the 
pleadings  on  which  they  rest  laclc  material 
averments. 

[Ed.   Note.~IV>r  other  cases,  see  Judgment, 
Cent  Dig.  |  943;    Dec  Dig.  (d3>503.1 

3.  JuDGiiBNT  ^s>563—CoNCLi78iyENESB— Col- 
lateral Attack. 

The  power  to  decide  upon  the  sufficiency 
of  a  cause  of  action  as  presented  by  the  com- 
plainant's pleading,  like  the  power  to  decide 
any  other  legal  proposition,  is  binding  except 
as  to  direct  proceedings  of  review  or  appeal. 

[Bki.   Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  943 ;    Dec.  Dig.  ^=»503.] 

4.  Judgment  ^s>50d— Conclu8ivenes&— Col- 

LATEBAL  ATTACK. 

If  it  can  be  gathered  from  the  allegations 
of  the  biU,  either  directlv  or  inferentially,  that 
the  complainant  was  Beeking  the  relief  granted, 
or  that  he  was  entitled  thereto,  the  decree  rest- 
ing on  the  bill  will  be  shielded  from  collateral 
assault. 

[Ed.   Note.— For  other  eases,   see  Judgment 
Cent  Dig.  §  943;    Dec  Dig.  <d=>503.] 

5.  Judgment  €=s>503— Conclusiveness— Col- 
lateral Attack. 

Where  aU  persons  who  owned  the  lands 
prayed  to  be  sold  in  a  cause  were  named  by  the 
bill  as  parties  thereto,  were  summoned,  and  ac- 
tuaUy  appeared  and  defended,  the  decree  can 
not  be  held  void  on  collateral  attacic,  for  mere 
incompleteness  or  defectiveness  in  the  bill. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  J  943;    Dec  Dig.  <8=»503.] 

6.  Judgment  ^=>501— Conclusiveness— Col-  . 
latebal  Attack. 

A  judgment  however  erroneous,  entered  in 
a  case  wherein  the  court  had  jurisdiction  over 
the  parties  and  the  subject  matter,  is  not  open 
to  impeachment  by  parties  or  privies  in  any 
collateral  proceeding  whatever. 

[Ed.   Note. — For  other  cases,   see  Judgment, 
Cent  Dig.  §  941 ;   Dec.  Dig.  <Ss»501.] 

Appeal  from  Circuit  Court  Boone  County. 

Suit  by  Paris  Jarrell  and  others  against 

the  Laurel  Coal  &  Land  Company  and  others. 
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From   decree  for  defendants,  complainants 
appeal.    Affirmed. 

John  E.  Blake,  of  Madison,  and  Belcher, 
Stiles  &  Goettman,  of  Charleston,  for  appel- 
lants. Ohilton,  MacGorkle  &  Chilton,  of 
Charleston,  E.  T.  England,  of  Logan,  and 
Frank  P.  Mnrphy,  of  Madison,  for  appellees. 

ROBINSON,  P.  In  1861,  Simeon  Jarrell 
died  intestate,  seized  and  possessed  of  sev- 
eral tracts  of  land  in  Boone  County,  aggre- 
gating more  than  2000  acres.  He  left  sur- 
viylng  him  a  widow,  three  sons,  and  four 
daughters.  The  widow  and  one  of  the  sons 
became  the  personal  representatives  of  the 
decedent  A  suit  instituted  in  1871,  by  one 
who  had  obtained  a  Judgment  agaixist  these 
personal  representatives,  plainly  had  for  its 
object  the  subjection  of  the  lands  of  the  de- 
cedent to  the  payment  of  his  debts.  By  de- 
crees in  that  cause  the  lands  were  sold,  and 
were  conveyed  to  the  purchasers,  by  a  spe- 
cial commissioner.  The  title  so  passed  is 
now  held  by  the  defendant  herein.  i 

After  many  years,  bringing  great  increase 
In  the  value  of  the  lands,  the  heirs  of  Simeon 
Jarrell  who  are  still  living  and  the  descend- 
ants of  those  deceased,  have  brought  the 
present  suit.  By  it  they  seek  to  have  the  de- 
crees in  the  suit  through  which  the  title  to 
the  lands  came  down  to  defendant,  set  aside 
and  held  for  naught  They  collaterally  at- 
tack the  proceedings  in  the  old  suit  and  main- 
tain that  they  did  not  lose  title  by  the  sale 
of  the  lands  therein.  They  base  their  right 
to  come  into  the  equity  forum  on  an  allega- 
tion that  they  are  in  possession  of  the  lands. 
In  other  words,  they  assert  that  they  hold 
the  true  title  to  the  lands,  and  being  in  pos- 
session under  the  same,  that  they  may  seek 
equity  to  cancel  defendant's  daim  of  title  as 
a  cloud  on  their  title.  Upon  a  hearing  on 
the  bill  and  amended  bill,  the  exhibits  there- 
with, answers  of  defendant,  and  depositions 
taken  and  filed  by  both  plaintiffs  and  defend- 
ant, the  chancellor  has  decreed  that  the  cause 
is  for  defendant  and  has  dismissed  plaintiffs' 
suit    From  that  decree  we  have  this  appeal. 

Assuming  that  plaintiffs  have  proved  such 
present  possession  of  the  lands  as  will  en- 
able them  to  maintain  this  suit,  all  of  which 
seems  exceedingly  doubtful,  we  are  of  opin- 
ion that  the  decree  is  warranted  on  the 
ground  that  defendant  has  the  true  title  to 
the  lands.  In  one  of  the  briefs  on  behalf  of 
plaintiffs  it  is  submitted  that  the  case  turns 
on  the  question  whether  the  decrees  in  the 
old  suit  were  void  for  want  of  Jurisdiction  in 
the  court  to  enter  the  same.  Taking  up  the 
case  from  that  view  point,  we  find  that  the 
decrees  attacked  were  not  void,  but  that  they 
operated  to  vest  the  purchasers  at  the  Judi- 
•cial  sale  with  good  title. 

The  collateral  attack  made  by  this  suit  on 
the  validity  of  the  proceedings  in  the  old  suit 
is  based  on  plaintiffs'  theory  that  the  court 
in  the  latter  suit  did  not  acquire  Jurisdiction 


of  the  heirs  of  Simeon  Jarrell,  deceased,  so 

as  to  deprive  them  of  title  to  the  lands  by 

the  proceedings  thei'ein.    That  all  the  heirs 

were  named  as  parties  to  the  old  suit  in  the 

caption  of  the  bUl  and  were  served  with 

process  to  answer  the  bill.  Is  conceded.    But 

it  is  maintained  that  the  substance  of  the 

bill  was  not  sudi  as  would  make  the  heirs 

parties  to  the  suit,  and  that  all  proceedings 

and  decrees  based  on  such  a  pleading  were 

therefore  entirely  void.    The  caption  of  the 

bill  reads  as  follows: 

"The  Bill  of  Complaint  of  Nelson  HID,  Admr. 
of  George  Hill,  Deed.  v.  Floyd  C.  Jarrell,  Ad- 
ministrator, and  Virgin  Jarrell,  Administratrix 
of  Simeon  Jarrell,  dec*d,  and  in  their  own  rifrfat, 
H.  H.  Hopkins,  Faris  Jarrell,  Simeon  R.  Jar- 
rell, Charles  N.  Mulllns,  and  Acintha  Mulliiu, 
his  wife,  Henry  C.  Mulllns,  and  Caroline  Mul- 
llns, his  wife.  Floyd  White  and  Emily  White, 
his  wife,  David  Mulllns  and  Harriett  Malliiis.'* 

Following  this  caption  it  was  alleged  by 
the  plaintiff  to  the  suit  that  a  Judgment  for 
his  use  had  been  recovered  against  the  ad- 
ministrator and  administratrix  of  Simeon 
Jarrell,  deceased;  that  execution  had  been 
issued  on  such  judgment  and  returned  not 
satisfied,  an  abstract  of  the  Judgment  and  a 
copy  of  the  execution  being  exhibited  with 
the  bill  in  this  connection ;  that  Simeon  Jar- 
rell died  intestate,  seized  and  possessed  of 
certain  tracts  of  land,  which  were  listed  and 
described;  that  the  lands  appeared  to  he 
vested  in  his  heirs;  and  that  the  personal 
estate  of  the  decedent  was  insufficient  to  pay 
the  plaintiff's  Judgment  The  bill  then  pray- 
ed that  the  real  estate  of  which  Simeon  Jar- 
rell died  seized  and  possessed  be  sold  to  pay 
the  plaintiffs  judgment  and  the  costs  of  the 
suit;  that  leave  be  granted  the  creditors  of 
the  decedent  to  come  in  and  participate  in 
the  advantages  of  the  suit;  that  a  commis- 
sioner be  appointed  to  ascertain  the  daims 
of  the  several  creditors  and  to  perform  sudi 
other  orders  as  may  be  required;  and  that 
the  plaintiff  have  general  relief. 

[1]  The  charge  against  this  bill  is  that 
it  was  invalid  to  give  the  court  Jurisdiction 
over  the  heirs  of  the  decedent.  The  argu- 
ment is  made  that,  though  the  heirs  were 
all  named  in  the  bill  and  summoned  to  an- 
swer it,  they  are  not  ther^n  alleged  to  be 
heirs  of  Simeon  Jarrell;  that  the  court  did 
not  acquire  jurisdiction  as  to  the  heirs,  be- 
cause the  bill  does  not  implead  them.  The 
court  had  jurisdiction  of  the  subject  matter 
of  the  suit,  the  real  estate,  for  that  was  with- 
in the  county.  The  heirs  were  sufficiently 
named  in  the  caption  as  defendants,  no 
prayer  being  necessary  to  make  them  sach,  as 
the  law  then  was  and  now  is.  Code,  ch.  125. 
sea  37  (sec.  4791).  Then,  did  the  court  faU 
to  acquire  jurisdiction  of  the  persons  which 
were  so  named  and  summoned,  because  the 
bill  did  not  directly  allege  the  connection 
which  they  had  with  the  suit,  or  affirmative- 
ly state  the  rights  belonging  to  them  which 
the  suit  would  affect?  Clearly,  in  our  opin- 
ioUy  this  is  not  a  case  in  which  tiie  basic 
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pleading  ia  so  lacking  in  averment  as  to  give 
no  jurisdiction  to  the  court  to  proceed  to 
hear  and  determine.  A  bill  naming  as  de- 
fendants thereto  the  persons  who  were  heirs, 
was  filed.  These  persons  were  duly  sum- 
moned to  answer  the  same.  Appearing  in 
response  to  the  summons,  they  could  readily 
observe  from  the  bill  what  rights  belonging 
to  them  were  sought  to  be  affected  by  the 
proceedings.  They  would  see  that  it  was 
proposed  to  sell  their  lands  for  debts  of  their 
ancestor  to  which  the  lands  were  subject  in 
their  hands.  Thus  the  bill  contained  allega- 
tions impleading  their  rights.  While  it  did 
not  tell  them  they  were  heirs,  or  by  the  use 
of  the  term  bring  them  in  as  heirs,  it  dis- 
closed to  them  that  the  heirs  were  to  be  af- 
fected by  the  object  of  the  suit  It  did,  in 
a  way  implead  them  as  heirs,  for  it  brought 
in  each  person  that  was  an  heir  and  disclos- 
ed what  was  proposed  to  be  done  toward  a 
subject  matter  in  which  he  had  a  right  The 
heirs  of  the  decedent  were  made  parties  to 
the  suit  by  being  named  in  the  bill  and  sum- 
moned to  answer  allegations  therein  which 
plainly,  even  if  inferentially,  disclosed  to 
them  wherein  their  rights  were  to  be  touch- 
ed or  dealt  with  by  course  of  law.  It  may 
be  that  the  bill  was  not  sufficient  and  was 
subject  to  demurrer.  But  it  was  a  pleading 
to  which  the  heirs  were  named  as  persons 
defendant  and  in  which  allegations  were 
made  affecting  their  rights.  It  notified  them, 
at  least  insufficiently,  what  judgment  was 
proposed  to  be  taken  against  them.  They 
had  opportunity  to  object  to  the  insufficiency 
of  the  bill,  or  to  resist  in  other  ways  the 
proposed  judgment  of  which  the  bill  gave 
them  notice.  The  bill  was  not,  therefore,  so 
void  as  to  deny  the  heirs  opportunity  to  care 
for  their  rights  involved. 

There  is  a  wide  difference  between  irregu- 
larity   and    invalidity — between    error    and 
want  of  jurisdiction.    We  have  no  decision 
holding  that  a  decree  in  a  case  to  which  one 
has  been  made  a  party  defendant  without 
sufficient  allegation  against  ^<"^,  is  void  on 
collateral  attack.     We  have  several  holding 
that  decrees  are  erroneous  and  must  be  re- 
versed for  the  error  of  irregularly  or  insuf- 
ficiently bringing  in  a  defendant     In  some 
of  these  it  is  said  that  the  decree  is  a  nullity, 
but  it  was  00  considered  on  error,  not  on 
collateral  attack.    In  Underwood  v.  Under- 
wood, 22  W.  Va.  803,  a  bill  was  held  bad  on 
demurrer  for  the  same  insufficiency  that  is  al* 
leged  against  the  bill  involved  herein.    But 
it  is  not  there  declared  that  the  decree  which 
was  reversed  for  the  error  in  overruling  the 
demurrer  would  have  been  held  void  on  col- 
lateral attack.    It  is  not  there  held  that  the 
bad  bill  did  not  give  jurisdiction.     Also  in 
Preston  v.  West,  55  W.  Va.  391,  47  S.  B.  152, 
the  bill  wherein  one's  name  as  a  defendant 
had  been  merely  inserted  in  the  caption  with- 
out allegations  touching  the  party's  interest, 
was  held  to  be  insufficient    The  court  was 
dealing  with  such  procedure  on  appeal  mere- 


ly. Indeed  Judge  Dent  in  the  opinion  ex- 
pressly negatives  the  idea  that  a  judgment 
based  dpon  it  is  open  to  collateral  attack. 
O'Neal  V.  Stimson,  61  W.  Va.  551,  56  S.  EL 
888,  was  a  case  of  collateral  attack.  In  it 
the  infant  parties  had  not  been  made  defend- 
ants in  any  way.  Only  one  as  guardian  for 
them  had  been  made  a  party.  They  being  en- 
tirely absent  from  the  proceedings,  not  being 
at  all  before  the  oourt,  it  was  rightly  held 
that  no  jurisdiction  had  been  acquired  as  to 
them. 

[2]  PlalntifliB  further  submit  that  there 
was  want  of  jurisdiction,  because  it  did  not 
appear  by  the  biU  that  the  debt  sought  to  be 
recovered  by  the  plaintiff  therein  was  one 
for  which  the  estate  of  Simeon  Jarrell,  de- 
ceased, was  liable.  Such  a  matter  does  not 
go  to  the  question  of  jurisdiction,  though  it 
may  pertain  to  the  sufficiency  of  the  bill. 
Besides,  it  appeared  from  the  copy  of  the 
execution  exhibited  with  the  bill  that  the 
debt  was  one  to  be  paid  out  of  the  goods  and 
chattels  of  the  decedent  The  judgment 
against  the  personal  representatives  may  not 
have  been  binding  on  the  heirs,  but  the  debt 
on  which  the  judgment  was  taken  was  one 
for  which  the  real  estate  was  liable  if  there 
was  an  insufficiency  of  personal  assets  to 
pay  it. 

Another  alleged  ground  of  insufficiency  in 
the  Mil  to  give  jurisdiction  Is  that  it  does 
not  aver  that  the  personal  assets  were  in- 
suffici^it  to  pay  the  debts  of  the  estate.  That 
this  is  an  essential  allegation  for  a  sufficient 
bill,  must  be  conceded.  But  is  a  decree  based 
on  a  bill  that  lacks  such  an  averment  void  in 
the  sense  that  it  may  be  collaterally  attack- 
ed? We  think  not  Vanfleet  on  Ck>llat6ral 
Attack,  sec.  282 ;  Adams  v.  Thomas,  44  Ark. 
267.  Hereinafter  we  'shall  show  that  judg- 
ments and  decrees  are  not  necessarily  void 
for  want  of  jurisdiction  because  the  plead- 
ings on  which  they  rest  merely  lack  some 
material  averment  The  bill  before  us  does, 
however,  virtually  allege  that  the  personal  es- 
tate was  Insufficient  It  plainly  tmdertakes 
to  set  up  the  plaintiff's  judgment  as  a  debt 
against  the  estate  and  says  that  the  personal 
assets  are  insufficient  to.  pay  it  If  insuffi- 
cient to  pay  this  one  alleged  debt,  it  was  cer- 
tainly insufficient  to  satisfy  the  other  cred- 
itors which  the  plaintiff  asked  to  be  brought 
in  to  participate  in  the  suit 

[8]  That  the  court  had  power  to  decide 
upon  the  sufficiency  of  the  cause  of  action  pre- 
sented by  the  bill  in  question,  In  relation  to 
those  named  as  defendants  therein,  can  not 
be  gainsaid.  Then,  that  very  power  enabled 
the  court  to  enter  a  decree  based  on  the  bill, 
binding  until  reversed  by  direct  proceedings 
of  review  or  appeal. 

"The  power  to  decide  upon  the  sufficiency  of 
a  cause  of  action  as  presented  bv  the  complain- 
ant's pleading,  like  the  power  to  decide  any  other 
legal  propositioD,  though  erroneously  applied, 
is  binding  until  corrected  by  some  superior 
authority."  1  Freeman  on  Judgments  (4th  Ed.) 
sec  11& 
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It  WEB  wltbln  tlie  power  of  the  court  to 
say  that  the  bill  was  good  as  against  all  de- 
fendants thereto.  The  decrees  entered  on  the 
bill  Inrolved  such  a  finding.  In  making  that 
finding  aa  a  basis  of  the  decrees  the  court 
was  within  its  Jurisdiction.  It  had  the  power 
to  decide  the  question,  even  erroneously. 
Therefore,  the  decrees  can  not  be  collaterally 
assailed,  tiiough  the  court  may  have  erred  in 
adjudging  the  bill  to  be  sufildent  as  against 
the  heirs. 

[4]  We  have  observed  that  plaintiffs*  col- 
lateral attack  is  based  on  that  which  is  a 
mere  insufiSdoicy  of  pleading  in  the  biU  on 
which  the  decrees  rest.  Bren  where  a  cause 
of  action  is  not  stated  by  the  complaint,  a 
Judgm^it  or  decree  rendered  thereon  will  not 
be  considered  open  to  collateral  Impeach- 
ment on  that  ground.  Black  on  Judgments, 
sec  268;   23  Gya  1093. 

"The  rule  is  this:  Can  it  be  gathered  from 
the  allegations,  either  directly  or  inferentially, 
that  the  party  was  seeking  the  relief  granted,  or 
that  be  was  entitled  thereto?  If  it  can,  the 
allegations  will  shield  the  judgment  from  col- 
lateral assault"  Vanfleet  on  Collateral  Attack, 
sec.  6L 

With  this  rule  as  a  test,  we  must  assuredly 
say  that  those  named  as  defendants  to  the 
bill  under  consideration  could  readily  gather 
from  its  allegations  that  the  plaintiff  therein 
was  seeking  the  very  relief  iigainst  them 
which  was  afterwards  granted  by  the  decrees 
that  are  now  collaterally  assailed. 

The  author  from  whom  we  hare  quoted 
above  also  says: 

"There  is  no  connection  between  jurisdiction 
and  sufficient  allegations.  In  other  words,  in 
order  to  *set  the  Judicial  mind  in  motion,'  or  to 
'dii^enge  the  attention  of  the  court,'  it  Is  not 
necesaarv  that  any  material  allegation  should 
be  sufficient  in  law,  or  that  It  should  even  tend 
to  show  facts  that  are  sufficient.  If  that  were 
the  rule,  the  absence  of  any  material  allegation 
would  always  make  the  judgment  void,  because 
it  cannot  be  said  that  such  a  complaint  has  any 
tendencv  to  show  a  cause  of  action.  *  ^  * 
When  uie  allegations  are  sufficient  to  inform  the 
defendant  what  relief  the  plaintiff  demands— 
the  court  having  power  to  pant  it  in  a  proper 
case— jurisdiction  exists,  and  the  defendant  must 
defend  himself.  *  *  *  Allegations  immaterial 
and  wholly  insufficient  in  law  may  be  sufficient 
to  set  the  judicial  mind  in  motion,'  and  to 
give  a  wrongful  but  actual  jurisdiction  which 
will  shield  the  proceedings  from  collateral  at- 
tack."    Vanfleet  on  Collateral  Attack,  sec.  61. 

"If  the  object  of  the  petitioner  can  be  ascer- 
tained from  the  allegations,  no  matter  how  de- 
fective they  are  or  how  many  necessary  ones 
are  omitted— the  court  having  power  to  grant 
the  relief  sought,  and  having  the  parties  before 
it— the  judgment  is  not  void.  A  Judgment  is 
never  void  for  defects  in  a  petition  which  is 
amendable."  Vanfleet  on  Collateral  Attack,  sec. 
256. 

And  upon  a  full  review  of  the  authorities, 
Judge  Vanfleet  further  says  that  he  considers 
the  true  and  only  logical  rule  to  be  that  if 
there  is  any  petition  at  all  invoking  the  ac- 
tion of  the  court,  a  Judgment  based  thereon 
cannot  be  assailed  collaterally  because  of  in- 
suflidency  in  the  pleadings 


[C]  The  persons  named  in  the  caption  of 
the  bin  who  were  heirs  of  the  decedent  were 
aware  of  the  proceedings  against  them  and 
took  advantage  of  an  opportunity  to  protect 
their  interests  in  the  cause.  They  appeared 
by  one  Laidley,  attorney,  who  signed  '*tol 
widow  and  heirs,*'  and  filed  exceptions  to  re- 
ports of  the  commissioner  to  whom  the  cause 
was  first  referred.  While  this  ai^pearance 
does  not  specify  whose  widow  or  what  heirs 
Laidley  represented,  the  only  rational  infer- 
ence, the  proper  legal  presumption^  la  that 
he  appeared  for  those  persons  named  in  the 
bill  and  brought  in  by  summons  who  were  the 
widow  and  heirs  of  Simeon  Jarrell,  deceased. 
The  bill  seems  to  have  been  entirely  sufficient 
to  call  upon  the  heirs  to  make  defense  in 
the-  cause,  for  it  is  plain  that  they  did  so. 

Let  it  be  noted  that  all  the  persons  who 
owned  the  lands  sought  to  be  sold  in  the 
suit  were  made  parties  defendant,  were  sum- 
moned, and  actually  appeared  by  attorney 
and  defended  in  the  cause.  Certainly  the 
court  thus  had  Jurisdiction  of  the  subject 
matter  of  the  cause  and  of  the  parties  thus 
appearing  and  defending  in  relation  to  it 
We  may  readily  concede  that  the  bill  was  in- 
complete or  even  defective,  but  its  Incom- 
pleteness or  defectiveness  does  not  establish 
want  of  Jurisdiction. 

[6]  Plaintiffs  also  submit  that  the  decree 
of  sale  is  irregular  and  void.  It  may  be  ir- 
regular. It  might  have  been  reversed  on  ap- 
peaL  But  it  is  not  void.  It  was  based  on 
the  report  of  a  commissioner,  in  which  the 
debts  against  the  decedent's  estate  were  as- 
certained. It  orders  a  sale  of  the  lands  for 
the  payment  of  those  same  debts.  It  is  in 
Une  with  the  ultimate  object  of  the  suit.  Dis- 
tinctly does  it  appoint  and  constitute  a  spe- 
cial commissioner  to  dispose  of  the  lands  by 
public  sale.  That  it  is  a  decree  of  sale— a 
judgment  of  the  court — its  terms  fully  prove. 
The  court  had  Jurisdiction  to  enter  it.  What- 
ever errors  were  in  it,  were  proper  to  be 
considered  on  appeal,  but  are  not  assailable 
collaterally.  It  is  a  Judgment  entered  in  a 
case  wherein  the  court  had  power  over  the 
parties  and  the  subject  matter.  It  is,  there- 
fore, not  open  to  impeachment  by  parties  or 
privies  in  any  collateral  proceeding  what- 
ever, though  ever  so  erroneoua.  Black  on 
Judgments,  sec  246. 

In  another  suit,  one  by  these  same  plain- 
tiffs against  owners  of  the  timber  on  the 
lands,  the  very  questions  herein  decided  have 
been  determined  against^  plaintiffs  by  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit  We  may,  therefore,  cite 
aa  authority  directiy  in  point  the  opinion  is. 
that  case.  Jarrell  et  aL  v.  Cole  and  Crane, 
215  Fed.  315,  131  a  a  A.  589. 

We  find  the  decree  complained  of  to  be  a 
proper  one.  An  order  affirming  It  will  be  en- 
tered* 
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(76  W.  Va.  788) 

MULLINS  et  aL  t.  LAUBEL  COAL  ft  LAND 

CO. 

(Supreme  Court  of  Appeals  of  West  VirgtniA. 

March  9,  1915.    Behearing  Denied 

April  20,  1916.) 

(SyUatms  ly  the  Oowrt) 

COLLATEBAI.  ATTACK  ON  JUDGICENT. 

A  case  identical  with,  and  controlled  by  the 
decision  in,  Jarrell  ▼.  Laurel  Coal  ft  Land  Ca» 
84  S.  B.  033. 

Appeal  from  Circuit  Court,  Boone  County. 

Suit  by  David  Mulllns  and  another  against 
the  Laurel  Coal  ft  Land  Company.  From 
decree  for  defendant,  plaintiffB  appeal.  Af- 
firmed. 

John  B.  Blake,  of  Madtaon,  for  appellants. 
Chilton,  MacCorkle  ft  Chilton,  of  Charleston, 
Frank  P.  Murphy,  of  Madison,  and  H  T. 
Bmgland,  of  Logan,  for  appellee. 

B0BIN80N,  P.  Decision  in  this  case  is 
completely  controlled  by  our  decision  in  Jar- 
rell ▼.  Laurel  Coal  ft  Land  Company,  84 
S.  B.  933,  decided  at  this  term.  The  cases 
are  indeed  identical,  except  that  the  plantiffs 
are  different.  This  suit  is  by  one  of  the 
heirs  of  Simeon  Jarrell,  deceased,  and  her 
husband.  They  were  plaintiffs  In  the  other 
suit,  but  upon  their  own  motion  were  dis- 
missed therefrom  without  prejudice.  Then 
they  brought  this  independent  suit,  muilng 
the  same  collateral  attack  with  which  we 
dealt  in  the  other.  Exactly  the  same  facts 
are  involred.  All  that  we  said  in  the  opin- 
ion in  the  other  case  applies  here 

It  Is  suggested  in  the  brief  filed  for  plain- 
tiffs that  their  bin  may  be  considered  as  a 
bill  to  review  the  old  suit  for  the  sale  of  the 
lands  of  Simeon  Jarrell,  deceased.  It  is  said 
that  disability  of  coverture  has  saved  to 
plaintiffs  the  right  to  file  a  bill  of  review 
thereto.  However  that  may  be,  the  bill  in 
this  case  in  no  way  purports  to  be  a  biU  of 
review.  It  is  a  bill  collaterally  attacking  the 
decrees  in  the  old  suit  as  void  for  want  of 
Jurisdiction  in  the  court  to  enter  them,  not 
a  bill  to  review  them  for  errors.  It  has  nei- 
ther the  parties,  substance,  prayer,  or  any- 
thing else  from  which  the  court  below  could 
primarily  Judge  it  to  be  a  bill  of  review. 
That  court  took  it  to  be  what  it  is  <»i  its 
fb.ce,  a  bill  of  collateral  attack,  sustaining 
it  as  such  against  a  demurrer,  as  plaintiffs 
sought,  and  upon  it  heard  the  presentation 
of  the  case  of  collateral  attack  made  by 
plaintiffs.  We  can  not  now  upon  appeal  shift 
it  to  the  theory  of  a  bill  of  review.  To  allow 
such  an  amendment  would  be  to  change  the 
cause  to  a  totally  new  ona  Not  only  does 
the  bill  lack  substance  and  prayer  giving  it 
semblance  of  a  bill  of  review,  but  it  does  not 
even  purport  to  bring  in  the  parties  most 
necessary  to  such  a  bill,  all  of  those  who 


were  parties  to  the  old  suit,  particularly  the 
plaintiffs  therein. 

An  order  will  be  entered  affirming  the  de- 
cree. 

""^■*"  (75  W.  Va.  784) 

LOWANCB  V.  JOHNSON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  16,  1915.    Behearing  Denied 
/  April  20,  1916.) 

(Sylla^iu  hy  ike  Courts 

1.  PailTCIPAI.  AND  AOSNT  ^s»12d— INFEBBNOB 

OF  Agenct— Ratification  of  Sdcuab  Acts. 
Agency  to  do  a  particular  act  may  be  in- 
ferred from  the  adoption  and  ratification,  by  the 
ErincipaL  of  acts  of  like  kind  performed  for 
im  by  the  agent 

[Ed.   Note.— For   other   cases,   see  Principal 
and  Agent,  Cent  Dig.  H  42(M29;    Dec.  Dig. 


2.  Pbincxpaz.  and  Aobnt  ^s»171— Tobts  of 
Agent— LiABXUTT  of  Pbinoipal. 

If  a  person,  assuming  to  be  aeent  of  an- 
other, performs  for  him  an  act,  which  he  after- 
wards ratifies  by  receiving  the  benefits  derived 
from  it,  the  principal  thereby  becomes  liable  for 
the  torts  committed  by  the  agent,  within  the 
scope  of  his  assumed  authority,  in  performing 
the  act  The  principal  cannot  accept  the  bene- 
fits, without  also  bearing  the  burdens,  of  the 
agent's  acts. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
^t.  C«.t.  Di*  H  6^:Sfe;   D^.  dI;.  *» 

3.  Fbaud  ^=>54  — Action  bt  Butbb  — Evi- 
dence OF  SllOLAB  MISBEPBBSENTATIONS. 

In  an  action  for  fraudulent  representa- 
tions respecting  the  value  of  bank  stock,  made 
by  the  owner  thereof  to  plaintiff  or  his  agent, 
to  induce  him  to  buy,  evidence  of  similar  rep- 
resentations, made  to  others  near  the  same  time, 
is  admissible  as  tending  to  establish  a  general 
purpose  to  deceive. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  ii  50,  51 ;   Dec  Dig.  <8=:>54.] 

4.  Pbincipal  and  Agent  ^s»158— Liabujtt 
OF  pBiNciPAii  *-  Deceit  Accomplished 
Thbough  Agent. 

Liability  for  a  deceit  exists,  whether  ae- 
oomplished  by  the  deceiver  in  person  or  by 
agent,  and  whether  communicated  to  the  injur- 
ed party  directly  or  through  his  agent 

[Ed.   Note.— For   other  cases,    see    Principal 
and  Agent,  Cent  Dig.  f|  589-58S;    Dec.  Dig. 


] 
5.  Fbaud  ^s»8^Falbb  Rjepbbbbntations  *- 

LlABUJTY. 

If  a  person  makes  false  representations 
with  intent  that  they  be  communicated  to  an- 
other, and  they  are  so  communicated,  b^eved, 
and  acted  on  to  the  injury  of  such  other,  tiie 
person  making  them  is  liable. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i  1 ;   Dec.  Dig.  «s>3.] 

Error  to  Circuit  Court,  Monroe  County. 

Action  by  W.  F.  Lowance  against  A.  B. 
Johnson.  Verdict  for  plalntKC  set  aside,  new 
trial  awarded,  and  plaintiff  brings  error. 
Reversed,  and  Judgment  entered  for  plaln- 
tlir. 

R.  Kemp  Morton,  of  Charleston,  for  plain- 
tiff in  error.  R.  F.  Dunlap,  of  Hlnton,  J. 
W.  Arbuckle,  of  Lewlsburg,  and  Jno.  L.  Row- 
an, of  Union,  for  defendant  In  error. 


^saWor  other  e 
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It  waa  wltbln  tlie  power  of  the  court  to 
say  that  the  bill  was  good  as  against  all  de- 
fendants thereto.  The  decrees  entered  on  the 
bill  involyed  snch  a  finding.  In  making  that 
finding  as  a  basis  of  the  decrees  the  court 
was  within  its  Jurisdiction.  It  had  the  power 
to  decide  the  question,  even  erroneously. 
Therefore,  the  decrees  can  not  be  collaterally 
assailed,  though  the  court  may  have  erred  in 
adjudging  the  bill  to  be  sufildent  as  against 
the  heirs. 

[4]  We  hare  observed  that  plaintiffa'  col- 
lateral attack  is  based  on  that  which  is  a 
mere  insufladency  of  pleading  in  the  biU  on 
which  the  decrees  rest  Bren  where  a  cause 
of  action  is  not  stated  by  the  complaint,  a 
judgm^it  or  decree  rendered  thereon  will  not 
be  considered  open  to  collateral  Impeach- 
ment on  that  ground.  Black  on  Judgments, 
sec  268;   23  Gya  1093. 

''The  rale  is  this:  Can  it  be  gathered  from 
the  allegatioiis,  either  directly  or  inferentiaUy, 
that  the  party  was  seeking  the  relief  granted,  or 
that  be  was  entitled  thereto?  If  it  can,  the 
allegationB  will  shield  the  judgment  from  col- 
lateral assault"  Vanfleet  on  Collateral  Attack, 
61. 


With  this  rule  as  a  test,  we  must  assuredly 
say  that  those  named  as  defendants  to  the 
bill  under  consideration  could  readily  gather 
from  its  allegations  that  the  plaintiff  therein 
was  seeking  the  very  relief  iigainst  them 
which  was  afterwards  granted  by  the  decrees 
that  are  now  collaterally  assailed. 

The  author  from  whom  we  haye  quoted 
above  also  says: 

"There  is  no  connection  between  jurisdiction 
and  sufficient  allegations.  In  other  words,  in 
order  to  'set  the  judicial  mind  in  motion,'  or  to 
'diajlenge  the  attention  of  the  court,'  it  is  not 
necessary  that  any  material  allegation  should 
be  sufficient  in  law,  or  that  It  should  even  tend 
to  show  facts  that  are  sufficient  If  that  were 
the  rule,  the  absence  of  any  material  allegation 
would  always  make  the  judgment  void,  because 
it  cannot  be  said  that  such  a  complaint  has  any 
tendencv  to  show  a  cause  of  action.  *  *  * 
When  uie  allegations  are  sufficient  to  inform  the 
defendant  what  relief  the  plaintiff  demands— 
the  court  having  power  to  grant  it  in  a  proper 
case-^jurisdiction  exists,  and  the  defendant  must 
defend  himself.  •  *  •  Allegations  immaterial 
and  wholly  insufficient  in  law  may  be  sufficient 
to  set  the  judicial  mind  in  motion,'  and  to 
give  a  wrongful  but  actual  jurisdiction  which 
will  shield  the  proceedings  from  collateral  at- 
tack."    Vanfleet  on  Collateral  Attack,  sec.  61. 

"If  the  object  of  the  petitioner  can  be  ascer- 
tained from  the  allegations,  no  matter  how  de- 
fective they  are  or  how  many  necessary  ones 
are  omitted— the  court  having  power  to  grant 
the  relief  sought,  and  having  the  parties  before 
it— the  judgment  is  not  void.  A  judgment  is 
never  void  for  defects  in  a  petition  which  is 
amendable."  Vanfleet  on  Collateral  Attack,  sec. 
256. 

And  upon  a  full  review  of  the  authorities, 
Judge  Vanfleet  further  says  that  he  considers 
the  true  and  only  logical  rule  to  be  that  if 
there  is  any  petition  at  all  invoking  the  ac- 
tion of  the  court,  a  judgment  based  thereon 
cannot  be  assailed  collaterally  because  of  in- 
sofliclency  in  the  pleadingi 


[C]  The  persons  named  in  the  caption  of 
the  bill  who  were  heirs  of  the  deced^it  were 
aware  of  the  proceedings  against  them  and 
took  advantage  of  an  opportunity  to  protect 
their  interests  in  the  cause.  They  appeared 
by  one  Laidley,  attorney,  who  signed  *for 
widow  and  heirs,"  and  filed  exceptions  to  re- 
ports of  the  commissioner  to  whom  the  cause 
was  first  referred.  While  this  appearance 
does  not  specify  whose  widow  or  what  heirs 
Laidley  represented,  the  <Mily  rational  infer- 
ence, the  proper  legal  preeumptlon^  la  that 
he  appeared  for  those  persons  named  in  the 
bill  and  brought  in  by  summons  who  were  the 
widow  and  heirs  of  Simeon  Jarrell,  deceased. 
The  bill  seems  to  have  been  entirely  sufficient 
to  call  upon  the  heirs  to  make  defense  in 
the-  cause,  for  it  is  plain  that  they  did  so. 

Let  it  be  noted  that  all  the  persons  who 
owned  the  lands  sought  to  be  sold  in  the 
suit  were  made  parties  defendant  were  sum- 
moned, and  actually  appeared  by  attorney 
and  defended  in  the  cause.  Certainly  the 
court  thus  had  jurisdiction  of  the  subject 
matter  of  the  cause  and  of  the  parties  thus 
appearing  and  defending  in  relation  to  it 
We  may  readily  concede  that  the  bill  was  in- 
complete or  even  defective,  but  its  incom- 
pleteness or  defectiveness  does  not  establish 
want  of  jurisdiction. 

[6]  Plaintiffs  also  submit  that  the  decree 
of  sale  is  irregular  and  void.  It  may  be  ir- 
regular. It  might  have  been  reversed  on  ^»- 
peaL  But  it  is  not  v(^d.  It  was  based  on 
the  report  of  a  commissioner,  in  which  the 
debts  against  the  decedent's  estate  were  as- 
certained. It  orders  a  sale  of  the  lands  for 
the  payment  of  those  same  debts.  It  is  in 
Une  with  the  ultimate  object  of  the  suit  Dis- 
tinctly does  it  appoint  and  constitute  a  spe- 
cial commissioner  to  dispose  of  the  lands  by 
public  sale.  That  it  is  a  decree  of  sale--a 
judgment  of  the  court — its  terms  fully  prove 
The  court  had  jurisdiction  to  enter  it.  What- 
ever errors  were  in  it,  were  proper  to  be 
considered  on  appeal,  but  are  not  assailable 
collaterally.  It  is  a  judgment  entered  in  a 
case  wherein  the  court  had  power  over  the 
parties  and  the  subject  matter.  It  is,  there- 
fore, not  open  to  impeachment  by  parties  or 
privies  in  any  collateral  proceeding  what- 
ever, though  ever  so  erroneous.  Black  on 
Judgments,  sea  245. 

In  knother  suit,  one  by  these  same  plain- 
tiffs against  owners  of  the  timber  on  the 
lands,  the  very  questions  herein  decided  have 
been  determined  against^  plaintiffs  by  the 
United  States  Circuit  Court  of  Ai^E>eals  for 
the  Fourth  Circuit  We  may,  therefore,  dte 
as  authority  directly  in  point  the  opinion  i& 
that  case.  Jarrell  et  aL  v.  Cole  and  Grane^ 
215  Fed.  315,  131  a  a  A.  589. 

We  find  the  decree  complained  of  to  be  a 
proper  one.  An  order  affirming  it  will  be  en* 
tered. 
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<75  W.  Va.  TB) 

MULLINS  et  aL  T.  LAUBBL  GOAL  ft  LAND 

CO. 

<8apreme  Court  of  Appeals  of  West  Viiflkiia. 

March  9,  1915.    Behearing  Denied 

AprU  20,  1916.) 

(ByllalmB  &y  the  Court.) 

GOLLATEBAI.  ATTACK  ON  JUDGICEITT. 

A  case  Identical  with,  and  controlled  by  the 
decision  in,  Jarreli  y.  Laurel  Coal  ft  Land  Co.* 
84  S.  E.  933. 

Appeal  from  Circuit  Court,  Boone  County. 

Suit  by  David  Mulllns  and  another  against 
the  Laurel  Coal  ft  Land  Company.  From 
decree  for  defendant,  plaintiffs  appeaL  Af- 
firmed. 

John  B.  Blake,  of  Madtson,  for  appeUanta. 
Chilton,  MacCorkle  ft  Chilton,  of  Charleston, 
Vrank  P.  Murphy,  of  Madison,  and  B.  T. 
Bngland,  of  Logan,  for  appellee. 

BOBINSON,  P.  Decision  in  this  case  is 
completely  controlled  by  our  decision  In  Jar- 
reli T.  Laurel  Coal  ft  Land  Company,  84 
S.  B.  033,  decided  at  this  term.  The  cases 
are  Indeed  identical,  except  that  the  plantiffs 
are  different.  This  suit  is  by  one  of  the 
heirs  of  Simeon  Jarreli,  deceased,  and  her 
husband.  They  were  plaintiffs  in  the  other 
suit,  but  upon  their  own  motion  were  dis- 
missed therefrom  without  prejudice.  Then 
they  brought  this  independent  suit,  muKIng 
the  same  collateral  attack  with  which  we 
dealt  in  the  other.  Ebcactly  the  same  facts 
are  involyed.  All  that  we  said  in  the  opin- 
ion in  the  other  case  applies  here. 

It  is  suggested  in  the  brief  filed  for  plain- 
tiffs that  their  bin  may  be  considered  as  a 
bin  to  review  the  old  suit  for  the  sale  of  the 
lands  of  Simeon  Jarreli,  deceased.  It  is  said 
that  disability  of  coverture  has  saved  to 
plaintiffs  the  right  to  file  a  bill  of  review 
thereto.  However  that  may  be,  the  bill  in 
this  case  in  no  way  purports  to  be  a  Mil  of 
review.  It  is  a  bill  collaterally  attacking  the 
decrees  in  the  old  suit  as  void  for  want  of 
Jurisdiction  In  the  court  to  enter  them,  not 
a  bill  to  review  them  for  errors.  It  has  nei- 
tlier  the  parties,  substance,  prayer,  or  any- 
thing else  from  which  the  court  below  could 
primarily  Judge  it  to  be  a  bill  of  review. 
That  court  took  it  to  be  what  it  is  on  Its 
tSLce,  a  bill  of  collateral  attack,  sustaining 
it  as  such  against  a  demurrer,  as  plaintiffs 
sought,  and  upon  it  heard  the  presentation 
of  the  case  of  collateral  attack  made  by 
plaintiffs.  We  can  not  now  upon  appeal  shift 
It  to  the  theory  of  a  bill  of  review.  To  allow 
such  an  amendment  would  be  to  change  the 
cause  to  a  totally  new  ona  Not  only  does 
the  bill  lack  substance  and  prayer  giving  it 
semblance  of  a  bill  of  review,  but  it  does  not 
even  purport  to  bring  in  the  parties  most 
necessary  to  such  a  bill,  all  of  those  who 


were  parties  to  the  old  suit,  particularly  the 
plaintiffs  therein. 

An  order  will  be  entered  aflirmlng  the  de- 
cree. 

""^■*"  (75  W.  Va.  784) 

LOWANCB  V.  JOHNSON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  16,  1915.    Behearing  Denied 
/  April  20,  1916.) 

(Sylla^iu  hy  ike  Courts 

1.  Pbzncipai.  and  Aosnt  ^s»12d— Infebbnob 

OF  AGBNCT— RaTITIOATION  of  SIHII.AB  ACTS. 

Agency  to  do  a  particular  act  may  be  in- 
ferred from  the  adoption  and  ratification,  by  the 
ErincipaL  of  acts  of  like  kind  performed  for 
im  by  the  agent 

[Ed.   Note.— For   other   cases,   see  Prindpal 
and  Agent,  Cent.  Dig.  if  420-429;    Dec.  Dig. 

2.  PbincxpaZi  and  Aobnt  ^s»171-^obts  of 

AOBNT— LlABXUTT  OF   PbINOIPAL. 

If  a  person,  assuming  to  be  aeent  of  an- 
other, performs  for  him  an  act,  which  he  after- 
wards ratifies  by  receiving  the  benefits  derived 
from  it,  the  principal  thereby  becomes  liable  for 
the  torts  committed  by  the  agent,  within  the 
scope  of  his  assumed  authority,  in  performing 
the  act.  The  principal  cannot  accept  the  bene- 
fits, without  also  bearing  the  burdens,  of  the 
agent's  acts. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  U  644-^5;    De<^  Dig. 


^gen 
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3.  Fbaud  ^=>54  — Action  bt  Butbb  — Bvx- 

dencb  of  Similab  Misbbpbesbntations. 
In  an  action  for  fraudulent  representa- 
tions respecting  the  value  of  bank  stock,  made 
by  the  owner  thereof  to  plaintiff  or  his  agent 
to  induce  him  to  buy,  evidence  of  similar  rep- 
resentationB,  made  to  others  near  the  same  time, 
is  admissible  as  tending  to  establish  a  general 
purpose  to  deceive. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  li  50,  61 ;   Dec.  Dig.  <8=:>54.] 

4.  Pbincipal  and  Aobnt  ^s»158— Liabujtt 
OF  PbincipaIi  *-  Deceit  Accomplishbd 
Thbough  Agent. 

Liabilitv  for  a  deceit  exists,  whetiier  ac- 
complished by  the  deceiver  in  person  or  by 
agent,  and  whether  communicated  to  the  injur- 
ed party  directly  or  through  his  agent 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Affent,  Cent  Dig.  if  589-598;  I>ec.  Dig. 
^ss>158.] 

5.  Fbaud  ^s»8^Fal8B  Rbpbbbbntations  *- 

LlABUJTY. 

If  a  person  makes  false  representations 
with  intent  tiiat  they  be  communicated  to  an- 
other, and  they  are  so  communicated,  b^ieved, 
and  acted  on  to  the  injury  of  such  other,  the 
person  making  them  is  liable. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i  1;   Dec.  Dig.  ^=>3.] 

Error  to  Circuit  Court,  Monroe  County. 

Action  by  W.  F.  Lowance  against  A.  B. 
Johnson.  Verdict  for  plaintKC  set  aside,  new 
trial  awarded,  and  plaintiff  brings  error. 
Reversed,  and  Judgment  entered  for  plaln- 
tlir. 

R.  Kemp  Morton,  of  Charleston,  for  plain- 
tiff In  error.  R.  F.  Dunlap,  of  Hlnton,  J. 
W.  Arbuckle,  of  Lewlsburg,  and  Jno.  L.  Row- 
an, of  Union,  for  defendant  in  error. 


^s»For  other 
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WILLIAMS,  J.  By  this  writ  of  error 
plaintiff  seeks  reversal  of  an  order  of  the 
circuit  court  of  Monroe  county,  made  on 
the  13th  of  November,  1912,  setting  aside  a 
verdict  found  for  him  and  awarding  a  new 
trial,  in  an  actlop  of  trespass  on  the  case, 
for  alleged  false  and  fraudulent  representa- 
tions made  by  defendant  to  him,  respecting 
the  financial  condition  of  the  Bank  of  Union, 
and  the  value  of  Its  capital  stock,  whereby 
he  was  deceived  and  Induced  to  purchase 
from  said  defendant  three  shares  of  said 
stock,  of  the  par  value  of  $100,  but  then 
worthless,  at  the  price  of  $90  per  share. 

PlalntUTs  counsel  Insist  that  there  Is  suffi- 
cient evidence  to  support  the  verdict,  and 
that  no  error  was  committed  during  the  trial, 
respecting  the  admission  or  exclusion  of  evi- 
dence, or  In  giving  or  refusing  Instructions, 
which  would  Justify  setting  aside  the  ver- 
dict It  Is,  therefore,  necessary  to  review 
both  the  evidence  and  the  rulings  of  the 
court 

The  bank  was  Insolvent  at  the  time  plain- 
tiff purchased,  and  had  been  so  for  some 
time  previous  thereto,  but  Its  real  condition 
was  concealed  by  Its  directors.  Some  of 
them  may  have  been,  and  doubtless  were.  Ig- 
norant of  Its  true  condition.  A  former 
•cashier  had  taken  his  own  life,  and  It  was 
generally  supposed  he  did  so  because  of  the 
bad  condition  of  the  bank's  affairs.  This  oc- 
curred on  April  10,  1905.  In  May  following, 
W.  G.  Caperton,  a  stockholder  and  director, 
offered  to  sell  149  shares  of  his  stock  to  de- 
fendant at  $25  per  share.  Defendant  did  not 
then  buy,  but  about  two  weeks  later,  pur- 
chased the  same  shares,  at  $10  a  share. 
Before  purchasing  the  stock,  defendant  ex- 
iimlned  the  books  and  assets  of  the  bank,  as- 
sisted by  J.  D.  Logan,  Its  president  De- 
fendant says  his  Investigation  was  not 
thorough,  because  he  was  not  familiar  with 
the  financial  abUlty  of  some  of  the  makers 
And  Indorsers  of  notes  held  by  the  bank.  De- 
fendant says  he  purchased  the  stock  about 
the  last  of  May,  1905.  He  became  a  director 
on  the  3l8t  of  May,  and  was  again  elected 
on  June  16,  1905.  The  bank  was  then  reor- 
ganized. The  bank  was  carrying  od  Its 
books  bills  and  notes,  as  live  assets,  that 
were  many  years  overdue,  and  large  over- 
drafts likewise  of  long  standing.  These 
^alms  were  mostly  against  Its  officers.  Al- 
though the  bank  was  then  Insolvent  sworn 
financial  statements  were  published  on  the 
7th  of  June,  and  the  8th  of  September,  1905, 
showing  It  to  have  a  surplus  fund  of  $12,000. 
In  order  to  meet  the  bank's  obligations,  the 
old  directors  had  borrowed  from  other  banks 
about  $18,000,  for  which  they  had  given 
their  joint  Individual  note,  and,  in  addition 
to  paying  $10  a  share,  defendant  assumed 
W.  6.  Caperton's  personal  liability  for  that 
loan,  which  was  about  the  one-sixth  there- 
of, the  other  directors  who  were  Jointly  liable 
with  him  being  solvent  These  loans  were 
later  paid  in  full  by  the  bank  itself.    Almost 


Immediately  after  he  had  purchased  the  149 
shares  of  stock,  defendant  began  selling  it 
to  various  persons,  in  order  to  interest  them, 
as'he  says,  and  thus  restore  the  confidence  of 
the  public  In  the  solvency  and  stability  (A 
the  bank. 

Plaintiff  did  not  purchase  the  three  shares 
of  stock  from  defendant  directly,  and  admits 
there  was  no  direct  communication  between 
them  respecting  the  transaction.  His  atten- 
tion was  called  to  the  fact  that  defendant 
was  offering  stock  for  sale  by  S.  S.  Steele, 
who  had  previously  bought  some  from  him 
at  $75  per  share.  Steele  told  plaintiff  what 
he  had  paid  for  his  stock,  and  that  defend- 
ant had  raised  his  price  to  $90  a  share,  say- 
ing it  was  worth  more  than  when  he  (Steele) 
had  bought  This  conversation  between 
Steele  and  plaintiff  was  about  a  month  after 
Steele's  purchase,  and  occurred,  casually,  at 
plaintiff's  house  at  Peterstown,  several  miles 
from  Union,  where  Steele  had  gone  on  a 
social  visit  and  not  for  the  purpose  of  sell- 
ing bank  stock.  Steele  does  not  claim  that 
he  was  at  that  time  defendant's  agent  but 
says  plaintiff  simply  asked  him  if  he  knew 
where  he  could  safely  invest  some  money, 
and,  knowing  defendant  had  bank  stock  for 
sale,  he  mentioned  it  to  plaintiff,  and  he  re- 
plied that  he  had  heard  the  bank  was  not 
in  good  condition  and  did  not  want  the  stock. 
A  few  days  after  that  Steele  was  again  at 
plaintiff's  house,  having  gone,  this  time,  to 
meet  his  daughters  who  were  returning  home 
from  teaching  school  and  had  stopped  in 
Peterstown  to  visit  plaintiff's  wife,  their  old 
schoolmate  and  friend,  and  the  question  of 
the  bank  stock,  as  an  investment  .again  came 
up,  casually,  and  plaintiff  authorized  Steele 
to  purchase  three  shares  for  him.  T^e  exact 
date  of  this  conversation  Is  not  shown,  bnt 
it  was  about  a  month  after  Steele  had  pur- 
chased some  stock  of  defendant  After  re- 
turning to  Union,  Steele  wrote  plaintiff  that 
he  had  secured  the  stock  for  him,  and  plain- 
tiff sent  his  check  for  $270,  drawn  on  an- 
other bank,  payable  to  Steve's  order,  and 
dated  July  13,  1905.  The  check  is  indorsed 
first  by  S.  S.  Steele  and  then  by  John  Os- 
borne. The  name  of  A.  E.  Johnson,  the  de- 
fendant does  not  appear  on  it  Defendant 
denies  that  he  was  the  owner  of  the  stock 
sold,  and  denies  that  either  Steele  or  Os- 
borne was  his  authorized  agent  to  seil  his 
stock.  Plaintiff  admits  that  he  got  all  the 
Information  he  had  respecting  the  value  of 
the  stock  through  Steele,  and  says  Steele 
told  him  it  was  claimed  by  those  who  had 
charge  of  the  bank  that  the  stock  would  pay 
6  per  cent  or  more,  and  he  relied  npon  the 
truth  of  that  representation  and  was  ther^y 
induced  to  buy.  Defendant  and  Osborne 
both  swear  the  latter  was  the  owner  of  the 
stock  sold  to  plaintiff.  But  counsel  contend 
in  brief  that  Osborne's  claim  of  ownership 
was  only  a  pretense  and  subterfuge  to  con- 
ceal defendant's  real  interest  In  the  transac- 
tion;   and  there  Is  evidence  in  the  record 
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whidb,  would  Justltsr  the  Jury  in  reaching 
such  a  conclusion.  They  could  well  believe 
that  Osborne  was  defendant's  attorney  and 
general  agent  to  sell  his  stock,  and  that  de- 
fendant was  anxious  to  dispose  of  all  the 
stock  he  had.  He  was  defendant's  legal  ad- 
viser, and  spent  the  night  with  htm  Just  pre- 
vious to  defendant's  purchase  of  the  149 
shares  from  W.  G.  Caperton,  and  rode  with 
defendant  in  his  buggy,  on  the  next  day,  to 
the  home  of  Gary  Nickell,  one  of  the  direc- 
tors, where  they  met  J.  "D.  Logan,  president 
of  the  b^ink,  and  closed  the  deal  with  him  as 
Caperton's  agent,  at  $10  a  share  for  the  149 
shares  of  stock.  Osborne  admits  he  prepar- 
ed the  contract  whereby  defendant  assumed 
Caperton's  liability  on  the  directors'  notes 
securing  certain  loans  made  to' the  bank,  and 
says  defendant  signed  it  and  then  delivered 
to  him  his  check,  payable  to  Gaperton,  for 
the  stock,  and  he  carried  the  check  to  Caper- 
ton.  He  further  says  he  thought  the  stock 
was  a  good  bargain  at  $10  per  share,  and  he 
applied  to  Logan  to  let  him  have  20  of  the 
149  shares,  and  that  he  replied  he  had  no  ob- 
jection if  defendant  would  consent,  and  that 
defendant  did  consent  and  advanced  the  mon- 
ey for  him.  But  he  admits  defendant  retain- 
ed the  stock  to  secure  himself.  Defendant 
says  Osborne  had  no  right  to  sell  any  of  it 
unless  and  until  authorized  by  him.  There 
is  no  evidence  that  Osborne  paid  for  any,  of 
the  stock,  otherwise  than  by  turning  the  pro- 
ceeds of  sales  of  it,  when  made  by  him,  over 
to  defendant  Plaintifl's  <dieck,  being  pay- 
able to  Steele,  was  indorsed  by  him  and  left 
with  the  bank,  and  Osborne  then  indorsed  it, 
had  the  funds  placed  to  his  own  credit,  and 
immediately  checked  it  out  to  defendant 
Shortly  before  this  sale  to  plaintiff,  Osborne 
had  sold  some  of  defendant's  stoc^,  at  $90 
per  share,  to  James  Campbell,  under  a  writ- 
ten guaranty  by  defendant  that  it  would 
pay  a  dividend  of  6  per  cent,  giving  Camp- 
bell a  year  in  which  to  rescind  the  sale,  if 
It  did  not  pay  such  dividend.  But  he  says  he 
did  this  without  previous  authority,  and  the 
defendant  ratified  the  sale  and  signed  the 
C^uaranty  contract  He  further  says  he  inter- 
ested several  parties  in  the  bank,  for  the 
"purpose  of  enhancing  the  value  of  the  stock," 
but  that  he  got  no  compensation  for  doing 
it     Quoting  his  language,  he  says: 

**1  stated  that  he  [defendant]  advanced  the 
money.  He  knew  my  drcumstances.  And  I 
felt  under  obligation  to  help  him  all  I  could." 

Help  him  in  what  way?  we  ask,  unless  in 
the  manner  shown  by  the  record,  by  boost- 
ing this  worthless  bank  stock  and  disposing 
of  it  for  his  client  and  principal,  to  unsus- 
pecting purchasers,  ignorant  of  itis  value,  at 
an  enormous  profit  Osborne  made  other 
sales  and  trades  of  stock  for  defendant  that 
were  afterwards  ratified  by  him.    He  says: 

*1  never  acted  as  his  agent  to  sell  the  stock, 
although  I  knew  he  would  ratify  any  contract 
I  made,  because  I  wouldn't  make  any  that  I 
didn't  know  would  be  acceptable.  I  made  two 
tracts  [trades].     I  traded  some  bank  stock  to 


Mr.  Liveless  for  some  cold  storage  stock,  which 
was  practically  trading  the  devil  for  a  witch." 

it  does  not  appear  that  defendant  ever  fail- 
ed or  refused  to  ratify  a  single  sale  or  trade 
made  by  him. 

[1]  Although  there  is  no  direct  evidence  of 
Osborne's  express  authority  to  sell  the  par- 
ticular stock  in  question,  may  not  a  general 
agency  to  sell  all  the  stock  defendant  owned 
be  inferred  from  these  facts  and  circumstanc- 
es showing  their  course  of  dealings?  We 
think  so.  It  was  so  held  in  Downer  &  Co.  v. 
Morrison^  2  Grat  (42  Ya.)  237.  Their  course 
of  dealing  between  them  was  consistent  only 
with  the  theory  of  agency.  On  what  other 
theory  qould  Osborne  be  justified  in  saying 
he  knew  defendant  would  ratify  any  sale  or 
trade  of  stock  he  might  make?  The  law  is 
thus  stated  in  81  Cyc  1221: 

^'The  subsequent  adoption  and  ratification  by 
the  principal  of  similar  acts  done  by  the  agent 
may  justify  the  inference  that  the  agent  has  aU' 
thority  to  do  acts  of  that  kind." 

Numerous  decisions  are  cited  in  support  of 
the  text  The  same  principle  is  also  stated  in 
1  A.  &  E.  E.  L.  90. 

[2]  Again,  if  it  be  assumed  that  Osborne 
sold  the  stock  without  authority,  but  repre- 
senting himself  to  be  defendant's  agent,  and 
defendant  afterwards  ratified  the  sale,  he  is 
likewise  liable  for  any  fraudulent  represen- 
tations Osborne  may  have  made  to  induce 
plaintiff  to  buy.  A  principal  cannot  ratify 
the  act  of  an  unauthorized  agent,  and  accept 
the  resulting  benefits,  without  also  becoming 
responsible  for  the  burdens.  He  adopts  the 
unauthorized  act,  cum  onere.  By  ratifying 
the  act  he  waives  the  agent's  want  of  au- 
thority, assumes  the  transaction  as  it  was 
done  by  the  agent,  and  "becomes  bound  by 
all  the  instrumentalities  used  by  the  agent, 
within  the  scope  of  the  assumed  authority, 
including  his  frauds,  misrepresentations,  and 
other  torts."  31  Cyc.  1289 ;  1  Clark  &  Skyles 
on  Agency*.  272 ;  Lane  v.  Black,  21  W.  Ya. 
617 ;  Nims  v.  Mt  Hermon  Boys'  School,  160 
Mass.  177,  35  N.  E.  776,  22  K  B.  A.  364,  39 
Am.  St  Rep.  467 ;  Morehouse  v.  Northrop,  33 
Conn.  380,  89  Am.  Dec.  211;  Gulf,  etc.,  Ry. 
Co.  V.  Reed,  80  Tex.  362,  15  S.  W.  1105,  26 
Am.  St  Rep.  749;  Clark  v.  Ralls  (Iowa)  24 
N.  W.  567 ;  and  Wilder  v.  Beede,  119  Cal.  646, 
51  Pac.  1083. 

[3]  Defendant's  ratification  is  shown  by  re- 
ceiving the  fruits  of  the  sale  with  knowledge 
thereof.  Osborne  immediately  turned  the 
money  over  to  him.  There  being  evidence  to 
support  the  claim  of  agency,  either  by  infer- 
ence from  the  course  of  dealings,  or  by  subse- 
quent ratification,  it  therefore  follows  that 
any  statements  made  by  Osborne,  for  the  pur- 
pose of  inducing  plaintiff  to  purchase  the 
stock  is  admissible  iu  evidence  against  de- 
fendant Steele  says  he  bought  his  stock, 
through  Osborne,  from  defendant,  about  a 
month  before  the  sale  to  plaintiff,  and  that 
all  Information  he  had  concerning  the  bank's 
condition  he  got  from  them,  that  defendant 
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told  him  at  the  time  he  honght  that  the  stock 
was  worth  from  90  to  d3  cents  on  the  dollar, 
and  If  a  certain  debt,  known  as  the  English- 
man's debt,  could  be  collected,  It  would  pay 
more,  but  that,  regardless  of  that  debt,  It  was 
worth  $90  a  share,  and  would  pay  a  dividend 
at  that  price;  that  he  communicated  these 
representations  to  plaintiff  because  he  believ- 
ed them  to  be  true,  and  thought  the  stock,  at 
that  price,  was  a  good  Investment;  that  Os- 
borne first  told  him  to  sell  three  shares  to 
plaintiff,  at  the  same  price  and  on  the  same 
terms  of  the  previous  sale  defendant  bad 
made  to  Campbell,  which  was  at  $90  a  share, 
with  a  guaranty  that  It  would  pay  6  per  cent 
dividend,  and  that  a  little  later,  and  before 
he  notified  plaintiff  he  could  get  the  stock, 
defendant,  Osborne,  and  he  met  at  the  bank, 
and  defendant,  in  his  presence,  approved  and 
ratified  what  Osborne  had  authorized  him  to 
do.  Steele,  although  a  director  of  the  bank 
and  a  member  of  the  executive  committee, 
says  he  did  not  know  the  bank's  real  condi- 
tion, never  having  listed  and  examined  Its 
assets,  his  duties  as  men)ber  of  the  executive 
committee  not  necessitating  his  doing  that, 
but  only  requiring  him  to  pass  upon  loans  and 
renewals  of  notes.  He  may  have  been  negli- 
gent not  to  know  the  bank  was  insolvent,  but 
his  negligence  Is  no  excuse  for  defendant's 
misrepresentations  as  to  the  value  of  the 
stock.  He  says  he  relied  on  what  Osborne 
and  defendant  had  told  him  as  being  true, 
and  he  had  a  right  to  do  so.  Their  state- 
ments were  certainly  made  to  be  accepted  as 
true.  Witness  O.  L.  Miller  testified  that  he 
bought  some  stock  from  defendant  In  April, 
1906,  and  that  defendant  told  him  that  he 
and  Mr.  Dwyer  had  examined  the  books  of 
the  bank  and  ascertained  that  the  stock  was 
worth  75  cents  on  the  dollar,  and  that,  if 
certain  debts  the  bank  held  were  collected,  it 
was  worth  more,  but  that,  without  the  collec- 
tion of  those  debts.  It  was  worth  at  least 
75  cents  on  the  dollar.  G.  B.  Hunter,  another 
witness  for  plaintiff,  testified  that,  on  June 
15,  or  16,  1905,  he  bought  five  shares  of  stock 
from  defendant  and  paid  him  $100  a  share 
for  it,  and  that  defendant  represented  to  him 
that  It  was  worth  dollar  for  dollar. 

This  testimony  was  admissible  to  show  in- 
tent to  deceive.  Evidence  of  similar  acts  and 
statements  done  and  said,  near  the  same 
time,  concerning  the  value  of  the  bank  stock, 
for  the  purpose  of  Inducing  others  to  buy,  is 
admissible  to  prove  a  general  scheme  or  plan 
by  which  defendant  would  be  enabled  to  de- 
ceive the  public  Into  buying  it  First  Nat 
Bank  of  Pennsboro  v.  Barker  et  al.,  83  S.  E 
898;  Wilson  v.  Carpenter's  Adm'r,  91  Va. 
183,  21  S.  E.  243,  50  Am.  St  Rep.  824;  1 
Wlgmore  on  Evidence,  i  304.  "Where  fraud 
in  the  sale  and  purchase  of  property  is  in  is- 
sue, evidence  of  other  frauds  of  like  char- 
acter, committed  by  the  same  party,  at  or 
about  the  same  time,  la  admissible.  Large 
latitude  is  always  given  to  the  admission  of 
evidence  where  the  charge  is  fraud.**    Pied- 


mont Bank  et  aL  v.  Hatcher  et  al.,  94  Y^ 
229,  26  S.  E.  505. 

[4]  It  is  contended  that  Steele  acted  as 
agent  of  plaintiff  in  buying,  and  not  as  agent 
of  defendant  in  selling,  the  stock.  Whether 
he  acted  as  the  agent  of  the  one  or  the  other 
makes  no  difference  as  to  the  liability  of  de- 
fendant ;  the  rule  of  law  being  that  where 
false  representations  are  made  to  an  agent, 
for  the  purpose  of  Inducing  him  to  act  upon 
them  in  behalf  of  his  principal,  the  latter 
has  a  right  of  action  for  the  fraud.  20  Cya 
81;  Culliford  v.  Gadd,  60  N.  Y.  Super.  Ct 
343,  17  N.  Y.  Supp.  457,  affirmed  in  139  N.  T. 
618,  35  N.  E.  205 ;  Raymond  v.  Howland,  12 
Wend.  (N.  Y.)  176.  "Where  plaintiffs  are  in- 
duced to  take  stock  In  the  corporation  in  re- 
liance on  the  false  representations  of  the 
president  made  to  another,  with  intent  that 
they  shall  be  communicated  to  plaintUb  to 
Induce  them  to  take  stock,  or  where  their 
agent  In  reliance  on  such  representatifms, 
purchases  stock  for  them,  the  presid^mt  Is 
liable  to  them  directly."  Hubbard  v.  Weare, 
79  Iowa,  678,  44  N.  W.  915.  This  case  is 
very  similar  to  the  one  at  bar,  and  la  direct- 
ly in  point 

[5]  The  Jury  had  a  right  to  believe,  frc»n 
all  the  circumstances  relating  to  defendant's 
purchase,  the  price  he  paid  for  the  stock,  the 
numerous  declarations  respecting  its  value, 
and  how  much  dividend  it  would  earn,  prov- 
en to  have  been  made  by  him,  after  his  pur- 
chase, examination  of  the  bank's  assets,  and, 
from  his  effort  to  Induce  Campell  to  retain 
and  pay  for  the  stock  which  he  had  condi- 
tionally bought,  by  sending  him  his  own 
check  to  make  good  his  guaranty  that  the 
stock  would  earn  6  per  cent  dividend,  at  $90 
a  share,  a  circumstance  defendant  does  not 
deny,  that  he  was  endeavoring  to  create  pub- 
lic confidence  in  the  solvency  of  the  hank,  in 
order  that  he  might  be  able  to  s^  his  stock 
at  a  great  profit  The  rule  of  law  in  such 
case  Is  that,  although  the  representations,  in- 
tended to  deceive  the  public,  were  not  made 
directly  to  the  party  deceived  or  his  agent 
but  to  another,  who  communicated  them  to 
him  and  thereby  misled  him  to  his  Injury, 
the  person  making  such  false  representatioDs 
is  liable.  20  Cyc.  81.  This  Is  a  fkunlliar 
principle,  and  many  decisions  are  dted  In 
support  of  the  text  in  a  footnote  thereta  The 
question  has  frequently  arisen  In  suits  against 
corporations  and  their  promoters  for  false 
representations  published  as  to  the  value  of 
stock  or  of  the  amount  of  the  corporation's 
assets.  The  testimony  of  defendant  and  Mr. 
Osborne  conflicts  directly  with  that  of  Mr. 
Steele,  but  the  Jury  were  the  triers  of  fact 
and  the  only  tribunal  to  pass  ux)on  the  value 
of  conflicting  testimony  of  witnesses.  The 
verdict  could  not  properly  have  beoi  set 
aside  for  want  of  sufficient  evidence  to  sus- 
tain it 

It  is  urged  that  plaintiff's  Instruction  No.  3 
was  improperly  given,  and  that  defendants 
No.  6  was  erroneously  refused.    Objection  to 
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plalntiirs  Instnictloii  1b  that  it  assumes  tbat 
Steele  was  the  agent  of  plaintiff.  That  was 
an  assumption  warranted  by  evidence  prov- 
ing the  fact,  which  is  not  denied.  Plaintiff 
and  Steele  both  testify  that  plaintiff  author- 
ized Steele  to  buy  three  GKhares  of  stock  for 
plaintiff,  and  no  other  witness  denies  it.  De- 
fendant's instruction,  refused,  does  not  state 
the  law  correctly,  as  applied  to  the  facts  of 
the  case.  The  jury  might  belleTe  all  the  fticts 
submitted  to  them  by  the  instruction,  and 
still  defendant  would  be  liable  for  other  rea- 
sons, yet  the  instruction  binds  them  to  find 
for  defendant  tf  they  belieye  those  particu- 
lar facts. 

We  find  no  error  for  which  the  court  should 
have  set  aside  the  yerdict,  and  will  there- 
fore reverse  the  order  of  the  court,  rein- 
state the  verdict,  and  enter  judgment  thereon. 

Beversed,  and  Judgment  entered  here. 


(75  W.  Va.  870) 

JAOOIB  V.  DAVIS  OOLLIIfflfY  00. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  22,  1914.    Rehearing  Denied 

April  20,  1915.) 

1.  Master  and   Sskvant  ^s»118— Dutt  or 
Mirk  Ofbbatos— Safe  Afpuancbi. 

It  is  the  iiuty  of  a  mine  operator  to  main- 
tain his  motor  and  motor  tracks  in  a  reasonably 
safe  and  suitable  condition  for  the  safety  of  his 
servants  employed  to  operate  the  same.  Code 
1918,  c.  15H,  §  24  Csec.  488),  does  not  impose 
upon  the  mine  foreman  the  duty  to  see  that 
either  the  motor  or  tracks  in  the  mine  are  prop- 
erly maintained,  and  consequently  the  master 
is  not  relieved  from  his  common-law  duty  In 
respect  thereta 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  i§  177,  202,  209 ;  Dec.  Dig. 
^=s>118j 

2.  Mabibb  and  Sbbvant  «ss>ll8— Safb  **Ap- 

FLIANCBS"— MOTOB    TbACBB. 

Motor  tracks,  although  constituting  a  per- 
manent part  of  the  mine,  are  nevertheless  ap- 
pliances   for  the  removal  of  coal  therefrom. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  |i  177,  202,  209;  Dec.  Dig. 


For  other  definitionsj  see  Words  and  Phrases, 
First  and  Second  Series,  Appliance.] 

8.  Masisb  and  Ssbvant  «ss>l41— Injxtbt  vo 
Mine  HhcPLOT^— Failube  to  Pbint  and 
Post  Ruljs— Lxabilitt  of  Opebatob. 

Code  1913,  c  15H,  §  34  (sec  493),  requires 
a  mine  operator  to  adopt,  print  and  post  rules 
for  the  government  and  operation  of  his  mine, 
which  snail  embrace  "all  tiie  work  pertaining 
thereto  in  and  outside  of  the  same,  and  for 
the  failure  to  print  and  post  a  rule  regulating 
the  number  of  cars  that  may  be  hauled  by  a 
motor,  proximately  resulting  in  injury  to  one 
of  his  servants,  he  is  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  283;  Dec.  Dig.  ^=»141.] 

4.  WrrRBSSEs  «ss>879— Cohtbadiotobt  Staib- 
kbnts— Adkissibiutt. 

Contradictory  statements  by  a  witness,  as 
to  material  facts,  are  admissible  in  rebuttal  for 
the  purpose  of  weakening  or  destroying  the  val- 
ue of  his  testimony,  provided  the  foundation 
therefor  has  been  laid  by  proper  cross-exami- 


nation, but  are  not  admissible  as  primary  evi- 
dence of  the  controverted  fact 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  1209,  1220-1222, 1247-1256 ;  Dec. 
Dig.  «=»379.1 

6.  Masteb  and'  Sebvant  ^=5>270—Death  of 
Mine  Bmpi/>t4— Evidence— Rbpobt  of  In- 

SPEOTOB. 

The  report  of  a  district  mine  inspector,  re- 
specting the  condition  of  the  interior  of  a  coal 
mine,  is  not  evidence  in  the  trial  of  an  action 
for  the  wrongful  death  of  an  employ^  in  the 
mine,  caused  by  the  alleged  negligence  of  the 
mine  operator. 

[lid.  Note.~For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  |i  913-^27,  932 ;  Dec  Dig. 
«=>270.] 

0.  Neolioencb  ^=»136— Evidence— OoNiTJOT- 
ino  £)videncb— Question  fob  Jubt. 

Negligence  is  a  question  for  the  jury  when 
it  depends  upon  the  existence  of  certain  facts 
respecting  which  the  testimony  is  conflicting. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  277-353 ;  Dec.  Dig.  «=>136.] 

7.  Tbial  ^=>143  —  Weight  of  Bvidenob  — 
Question  fob  Jubt. 

The  jury  are  the  sole  judges  of  the  weight 
and  value  of  conflicting  testimony  of  witnesses. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  342,  343 ;  Dec  Dig.  «=>143.] 

Error  to  Circuit  Court,  Bandolph  County. 

Ajction  by  Benjamin  J.  Jaggie,  administra- 
tor, etc,  against  the  Davis  Colliery  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Afllrmed. 

B.  A.  Bowers,  of  Elkius,  for  plaintiff  in 
error.  H.  Q.  Kmnp,  of  EUdns,  for  defendant 
in  error. 


'WILLIAMS,  J.  Plaintiff's  intestate,  who 
was  his  son,  was  employed  as  motorman  in 
defendant's  coal  mine,  and,  as  he  was  bring- 
ing a  train  of  loaded  cars  out  of  the  mine, 
the  motor  was  derailed  and  ran  against  the 
props  at  the  side  of  the  haulway  supporting 
the  roof,  knoddng  some  of  them  down  and 
causing  loose  rode  and  slate  overhead  to  fall 
on  himi  and  kill  him.  Plaintiff  recovered  a 
judgment  for  $6,000  for  his  allied  wrongful 
death,  and  defendant  was  awarded  this  writ 
of  error.  The  declaration  contains  11  counts. 
A  demurrer  was  interposed  to  it  and  to  each 
separate  count  The  court  sustained  the  de- 
murrer  to  the  third,  fourth,  sev^th,  eighth, 
and  ninth  counts,  and  overruled  it  as  to  all 
the  others.  A  number  of  errors  are  assigned. 
We  will  first  consider  the  one  relating  to  the 
overruling  of  the  demurrer  to  the  six  re- 
maining counts. 

[1,  2]  The  first  count,  briefly  stated,  avers 
that  it  was  defendant's  duty  to  maintain  a 
reasonably  safe  and  suitable  motor  track 
in  its  mine ;  that  it  failed  to  perform  its  duty 
in  this  respect ;  that  the  track  was  defective, 
uneven,  and  unsafe,  and  by  reason  thereof 
plaintiff's  intestate  was  killed  while  engaged 
in  the  regular  performance  of  services  for  de- 
fendant The  overruling  of  the  demurrer  to 
this  count  presents  the  legal  question  wheth- 
er it  was  defendant's  duty  to  maintain  a  rea- 


^s^For  other  caaai  see  fame  topic  and  KBY-NUMBER  In  all  Key-Numbwred  Dlgesu  and  Indejces 
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sonably  safe  and  suitable  track  in  its  mine. 
Such  was  unquestionably  the  master's  duty 
at  the  common  law;  it  was  one  of  the  pri- 
mary duties  a  master  owed  to  his  servant  to 
furnish  him  a  place  and  appliances,  reason- 
ably safe,  in  and  with  which  to  work.  Motor 
tracks  In  the  main  haulway  of  a  coal  mine 
partake  of  the  nature  of  both  a  place  and  an 
appliance.  They  are  permanently  laid  in 
the  mine,  and  therefore  a  part  of  the  place ; 
and  they  are  essential  to  the  operation  of 
the  motor,  and  hence  an  appliance  for  the 
removal  of  coaL  "'Appliance*  is  anything 
brought  into  use  as  a  means  to  effect  some 
end."  Honaker  v.  Board  of  Education,  42 
W.  Va.  174,  24  S.  B.  645,  32  I/.  R.  A.  413,  67 
Am.  St  Rep.  847.  Machinery,  apparatus, 
and  premises  (Collins  v.  Harrison,  26  R.  I. 
489,  56  AtL  678,  64  Lu  R.  A  166),  a  gate  on 
the  side  of  the  platform  of  a  street  car  (Stap- 
pers  V.  Interurban  St  Ry.  Co.,  66  Misc.  Rep. 
337,  106  N.  Y.  Supp.  864),  scaffolding  for 
workmen  (PhOBnlz  Bridge  Co.  v.  Castleberry, 
131  Fed.  175),  skids  laid  over  a  trench  on 
whidti  iron  pipes  are  placed  to  rest  there  un- 
til lowered  into  a  trench  (Tamaseric  v.  Beck- 
with,  146  AW'  Dlv.  78,  129  N.  Y.  Supp.  361, 
have  all  been  held  to  be  appliances.  "Appli- 
ances of  transportation"  include  the  road 
bed,  tracks,  cars,  and  engines.  Bums  v. 
Penna.  R.  R.  Co.,  233  Pa.  304,  82  AtL  246, 
Ann.  Cas.  1913B,  811. 

But  the  principal  question  with  which  we 
are  confronted  in  this  case  Is:  Does  the  stat- 
ute requiring  a  mine  operator  to  employ  a 
mine  foreman,  and  prescribing  the  mine  fore- 
man's duties,  relieve  the  operator  from  his 
common-law  duty  to  maintain  a  reasonably 
safe  and  suitable  track,  after  he  has  em- 
ployed a  mine  foreman?  It  is  settled  by  pre- 
vious decisions  that  section  24,  c.  15H,  serial 
section  483,  Code  1913,  defining  the  mine  fore- 
man's duties,  discharges  the  master  ^om 
liability  to  his  servant  for  Injury  resulting 
from  failure  to  do  any  of  those  things  which 
are  enjoined  upon  the  mine  foreman,  provid- 
ed the  mlneowner  or  <^>erator  has  used  rea- 
sonable diligence  to  procure  a  suitable  mine 
foreman.  If  he  has  done  his  duty  in  this  re- 
spect, the  mine  foreman  Is  then  held  to  oc- 
cupy the  relation  of  fellow  servant  and  not 
of  vice  principal  or  agent  of  the  master,  to 
every  other  employ^  in  the  mine,  In  respect 
to  those  things  expressly  given  in  his  charge 
by  the  statute.  Williams  v.  Thacker  Coal 
&  Coke  Co.,  44  W.  Va.  699,  30  S.  B.  107,  40 
U  R.  A  812;  McMillan  v.  Coal  Co.,  61  W. 
Va.  631,  67  S.  B.  129,  11  L.  R.  A  (N.  S.)  840; 
Squilache  v.  Coal  &  Coke  Co.,  64  W.  Va.  337, 
62  S.  B.  446;  3raUey  v.  Coal  &  Coke  C6., 
66  W.  Va.  278,  66  S.  B.  684,  40  L.  R.  A  (N. 
S.)  946,  19  Ann.  Cas.  610 ;  Peterson  v.  Paint 
Creek  Collieries  Ca,  71  W.  Va.  334,  76  S. 
E.  664 ;  and  Helliel  v.  Piney  Coal  &  Coke  Co., 
70  W.  Va.  45,  73  S.  B.  289.  The  statute  says 
the  mine  foreman  shall  *'keep  a  careful  watch 
over  the  ventilating  apparatus  and  the  air- 
ways, traveling  ways,  pumps  and  drainage." 


This  direction  is  generaL    In  other  parts  of 
the  section  his  duties  with  reqpect  to  these 
things  are  specifically  set  forth.    Respecting 
the  traveling  ways  and  ventilation,  he  is  re- 
quired to  see  that  proper  break-throughs  are 
made  or  that  brattice  is  used;  that  no  loose 
coal,  slate,  or  rock  is  hanging  overhead  or 
along  the  haulways;    that  sufficient  props, 
caps,  and  timbers  are  furnished  to  the  miners 
in  their  respective  places  of  work ;    that  the 
water  is  drained  out  of  the  workLng  ptMea 
and  they  are  If&pt  dry,  as  near  as  practicable, 
while  the  miners  are  at  work ;  that  recesses 
are  made  not  less  than  100  feet  apart  along 
the  haulways,  between  the  wagon  and  the 
ribs,  for  a  refuge  place  for  the  men;    and, 
on  all  haulways,  where  hauling  is  done  by 
machinery  of  any  kind,  he  is  required  to  pro- 
vide a  proper  systeih  of  signals  and  a  con- 
spicuous light,  and  to  see  that  such  conspicu- 
ous light  is  carried  on  the  front  and  rear  of 
every  trip  of  cars  when  in  moticm  in  a  mine. 
A  number  of  other  duties  of  the  mine  fore- 
man are  specifically  named  in  the  statute. 
But  nowhere  in  it  Is  he  expressly  given  su- 
pervision of  the  motor  tracks  and  required  to 
see  that  they  are  maintained  in  a  safe  and 
suitable  condition;   nor  do  we  think  it  can 
be  fairly  implied  ftom  the  language  of  the 
statute  that  the  Legislature  meant  to  impose 
that  particular  duty  upon  the  mine  foreman. 
To  lay  a  track  properly  requires  engineering 
skill ;  skill  that  a  mine  foreman,  possessing 
all  the  requisites  prescribed  by  the  statute 
for  his  qualification  as  a  mine  boss,  is  not 
presumed  to  have.    By  defining  the  mine  fore- 
man's duties  with  such  great  particularity, 
and  expressly  naming  the  things  committed 
to  his  charge,  and  omitting  to  mention  the 
supervision  of  the  motor  tracks  as  <me  of 
them,  although  It  is  evident  the  Liegislature 
had  in  mind  the  removal  of  coal  by  electric 
motors,  for  it  required  the  foreman  to  pro- 
vide a  system  of  lights  and  signals  on  haul- 
ways  where  hauling  was  done  by  machinery, 
evinces  a  clear  legislative  purpose  not  to  In- 
clude the  care  of  the  traces  as  a  part  of  bis 
duties.     Supervision  of  the  tracks  is  not  a 
duty  to  be  implied;  it  is  not  essential  to 
the  complete  performance  of  any  of  the  acts 
expressly  required  of  the  mine  foreman.    By 
the  common  law  the  servant  was  given  t 
right  of  action  for  neglect  of  duty  proximate- 
ly causing  him  injury,  and  by  statute  his  per- 
sonal representative  is  given  such  right  of  ac- 
tion in  case  of  his  death  by  such  neglect  of 
duty,  and  such  rights  can  be  taken  away 
only  when  the  Intention  of  the  Legislatore  to 
do  so  clearly  appears  by  the  express  language 
of  the  statute  or  by  necessary  impllcatioD. 
The  statute,  being  in  derogation  of  a  com- 
mon-law right,  is   subject  to  the  rules  of 
strict  interpretation.    In  Mitchell  v.  United 
States  Coal  &  Coke  Co.,  67  W.  Va.  480,  68 
S.  £.  366,  we  held  it  was  the  master's  dotr 
to  see  that  the  insulator  on  the  motor,  ih:o- 
tectlng  the  wire  that  connected   with  the 
trolley,  was  kept  in  proper  condition.    In 
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Humphreys  ▼.  Raleigh  Ck>al  ft  Coke  Co.,  80 
S.  E.  803,  we  held  that  the  mine  foreman 
statute  did  not  relieve  the  mine  operator 
from  "his  common*law  duty  to  exercise  rea- 
sonable care  to  provide  reasonably  safe  ma- 
chinery, tools,  and  ai^llances  for  use  in  the 
mine^  and  make  the  mine  a  reasonably  safe 
place  for  work,  except  In  so  fftr  as  the  duty 
is  devolved  upon  the  mine  foreman."  In 
Cheeks  v.  Vlrglnfta-Pocahontas  Coal  Co.,  82 
&  Bl  766,  we  held  the  statute  did  not  exon- 
erate the  mlneowner  or  operator  ftom  his  duty 
to  exercise  reasonable  care  "to  provide  safe 
and  suitable  appliances,  like  a  motor,  for  use 
In  the  mine"  And  in  Crockett,  Adm*r,  v. 
Black  Wolf  Coal  &  Coke  Co.,  83  S.  B.  987,  de- 
cided at  the  present  term,  we  held  that  the 
mlneowner  or  operator  is  not  relieved  from 
his  common-law  duty  to  see  that  the  trolley 
wire  In  a  coal  mine  is  maintained  in  a  rea- 
sonably safe  condition.  The  tracks  are  Just 
as  essential  to  the  successful  operation  of  an 
electric  motor  as  the  trolley  wire,  both  are 
appliances  used  in  the  mines  for  the  removal 
of  the  coal,  and  it  Is  the  imperative  duty  of 
the  master  to  see  that  all  those  things^  the 
tracks,  trolley  wire,  and  motor,  are  maintain- 
ed in  a  reasonably,  safe  condition.  The  de- 
murrer to  the  first  count  was  therefore  prop- 
erly overruled. 

For  the  reason  already  given,  it  was  like- 
wise proper  to  overrule  the  demurrer  to  the 
second  count,  which  avers  that  defendant 
furnished  a  motor  with  defective,  imperfect, 
and  broken  wheels  which  proximately  caused 
the  death  of  plalntlfTs  intestate.  But  we 
may  properly  say  here  and  now  that  there 
is  no  evidence  to  support  this  count. 

The  fifth,  sixth,  tenth,  and  eleventh  counts 
will  be  considered  together.  The  fifth  count 
avers  that  the  defendant  negligently  and 
carelessly  overloaded  the  motor,  that  its 
capacity  was  limited  to  19  loaded  cars,  and 
that  defendant  n^ligently  caused  25  loaded 
cars  to  be  attached  to  it,  thereby  causing  its 
derailment  resulting  in  the  death  of  plain- 
tifTs  intestate.  The  sixth  count  charges  neg- 
ligence in  two  particulars,  (1)  overloading  the 
motor,  and  (2)  in  overcharging  the  trolley 
wire  with  electricity,,  which  negligent  acts 
combined  caused  the  derailment  and  the 
death  of  plaintUTs  intestate.  There  is  no 
evidence  to  support  the  averment  of  an 
overcharge  of  electric  current  But  the  de- 
murrer to  the  two  counts  last  mentioned  was 
properly  overruled,  as  they  averred  ne^gent 
overloading  by  defendant  It  cannot  be  in- 
ferred from  the  allegations  that  it  was  done 
by  a  fellow  servant  of  deceased.  Whether 
or  not  it  was  by  a  fellow  servant  depended 
on  the  evidence. 

[3]  The  tenth  count  diarges  negligence  in 
failing  to  adopt  and  print  rules  prescribing 
the  number  of  car  loads  to  be  hauled  on  a 
trip,  and  that  on  account  of  its  neglect  of 
duty  in  this  respect  the  motor  was  overload- 
ed, causing  its  derailment  The  eleventh 
count  avers   that   the  defendant  did   pre- 


scribe special  rules  pertainiag  to  the  work 
carried  on  inside  and  outside  of  the  mine, 
and  in  one  of  said  rules  prescribed  that  not 
more  than  19  loaded  cars  should  be  hauled 
by  a  motor  on  one  trip,  but  that  It  disre- 
garded its  said  rule  and  negligently  and  care- 
lessly overloaded  the  m'otor  causing  its  de- 
railment and  the  death  of  intestate;  The 
validity  of  counts  10  and  11  depends  upon 
the  duty  of  a  mineowner  or  operator  re- 
specting the  making  and  publishing  of  rules 
for  the  safety  and  security  of  the  miners. 
Section  34,  c.  15H,  serial  section  493,  Code 
1913,  requires  every  mine  operator  to  adopt 
''special  rules  for  the  government  and  opera- 
tion of  his  mine  or  mines,  covering  all  the 
work  pertaining  thereto  in  and  outside  of 
the  same,  which  however,  shall  not  be  in  con- 
flict with  the  provisions  of  the  mining  laws 
of  this  state."  Such  rules  are  required  to  be 
published  in  all  the  languages  spoken  by  at 
least  10  of  his  employ^,  and  posted  in  cer- 
tain designated  places  about  the  mine;  and 
the  operator  is  also  required  to  furnish  each 
employ^  a  copy  of  the  printed  rules  when 
requested.  Does  the  statute  contemplate  the 
making  of  a  rule  regulating  the  operation  of 
motors  and  limiting  the  maximum  number  of 
loaded  cars  that  they  may  haul?  We  think 
it  does.  Its  terms  are  very  broad  and  com- 
prehensive. The  rules  are  expressly  intended 
for  the  government  and  operation  of  the 
mine,  and  the  statute  says  they  shall  em- 
brace "all  the  work  pertaining  thereto,  in 
and  outside  of  the  same."  Hence  a  rule  pre- 
scribing the  maximum  number  of  cars  to  be 
hauled  by  a  motor  would  seem  to  be  includ- 
ed, as  it  pertains  to  the  operation  of  the 
mine.  There  is  more  danger  in  operating  a 
long  train  than  a  short  one,  and  a  rule  on 
the  subject  would  seem  to  be  a  reasonable 
requirement.  The  tenth  and  eleventh  counts 
werQ  therefore  good,  and  the  demurrer  there- 
to properly  overruled. 

[4]  We  will  next  consider  the  assignment 
relating  to  the  action  of  the  court  in  permit- 
ting William  Scott,  witness  for  plaintiff,  to 
testify  respecting  an  alleged  declaration, 
made  some  time  after  the  accident  concerning 
the  cause  thereof,  by  mine  foreman  Condry, 
one  of  defendant's  witnesses.  Scott's  testi- 
mony was  rebuttal  evidence  and  was  for  the 
purpose  of  contradicting  Condry.  The  foun- 
dation therefor  had  been  laid'  in  the  cross- 
examination  of  Condry.  In  his  examination 
in  chief  Condry  had  testified  as  to  the  cause 
of  the  derailment,  and  on  cross-examination 
he  was  asked  if  he  had  not  told  witness 
Scott,  shortly  after  the  accident  that  it  was 
caused  by  a  bad  Joint  and  denied  making  the 
statement  The  fact  wsCs  material  to  the  is- 
sue, and  Scott  was  permitted  to  testify  that 
he  did  tell  him  it  was  caused  by  a  bad  joint 
in  the  rail.  The  evidence  was  clearly  ad- 
missible for  the  purpose  of  contradiction.  It 
was  not  offered  as  evidence  In  chief,  and  of 
course  would  not  be  admissible  as  such. 

[6]  The  court  refused  to  permit  the  .de- 
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fendant  to  Introduce,  as  evidence,  the  re- 
port of  the  district  mine  Inspector,  for  the 
purpose  of  proving  the  condition  of  the  mine. 
There  was  clearly  no  error  in  that  The  dis- 
trict mine  inspector's  report  was  not  proper 
evidence  on  the  trial  of  the  canse.  More- 
over, if  admitted,  it  would  only  have  been 
self-serving  to  the  witness,  for  he  was  there 
In  person  and  testified  as  to  what  he  knew 
about  the  condition  of  the  mine  when  he  ez-* 
amined  it,  which  was  some  day^  after  the 
accident 

[6,  7]  The  fourth  and  ilfth  assignments  re- 
late to  the  giving  of  certain  instructions  for 
plaintiff  and  the  refusal  to  give  certain  oth- 
ers asked  for  by  defendant  But  before  tak- 
ing them  up  we  will  consider  the  question  of 
the  sufficiency  of  plaintUTs  evidence,  falling 
under  the  sixth,  and  last,  assignment  of  er- 
ror relating  to  the  overruling  of  defendant's 
motion  to  set  aside  the  verdict  The  evi- 
dence Is  very  conflicting  as  to  what  caused 
the  derailment  of  the  motor.  There  was  a 
Joint  In  one  of  the  rails  at»  or  near,  the 
place  where  it  left  the  track,  made  by  the 
union  of  a  56-pound  rail  with  a  85-pound 
rail;  and  the  conflict  is  <»i  the  question 
whether  it  left  the  track  inmiediately  at  the 
Joint,  and  because  the  Joint  was  not  in  prop- 
er condition,  or  at  a  point  about  the  middle 
of  the  56-pound  rail,  where  it  is  proven  the 
track  was  in  proper  alignmoit  and  in  good 
condition.  The  motor  was  going  out  of  the 
mine  with  a  train  of  25  loaded  cars,  over  a 
straight  track  and  on  a  downgrade  of  1.65 
per  centum  until  within  about  50  or  60  feet 
of  where  the  wrecked  motor  was  found,  and 
from  there  on  to  where  the  motor  lay  it  was 
leveL  The  testimony  of  defendant's  witness- 
es tends  to  prove  that  it  left  the  track  near 
the  middle  of  the  rail,  and  before  reaching 
the  Joint;  that  at  that  point,  80  feet  bads 
of  where  the  motor  lay,  a  scar  was  visible  on 
the  face  of  the  rail,  as  if  made  by  the  flange 
of  a  car  wheel  in  passing  diagonally  over  it, 
which  defendant's  witnesses  say  they  did  not 
think  could  have  been  made  by  the  flange  of 
a  wheel  of  a  coal  car,  which  weighs,  when 
loaded,  only  about  8  tons,  whereas  the  motor 
weighed  14  tons.  Some  of  the  witnesses  also 
say  there  were  marks  on  the  cross-ties  made 
by  the  flanges  of  the  motor  wheels,  several 
feet  back  of  the  Joint  in  the  rail.  On  the 
other  hand,  a  number  of  plaintiff's  witnesses 
testlfled  to  certain  fkcts  which,  if  the  Jury  be- 
lieved to  be  true,  compelled  them  to  flnd 
that  the  motor  left  the  track,  not  near  the 
middle  of  the  rail,  but  where  the  two  rails 
Joined,  and  that  it  did  so  because  of  a  de- 
fective Joint.  Cooper  Lantz,  a  motorman  in 
the  same  mine,  who  helped  to  clear  up  the 
wreck,  says  the  rails  were  not  in  line  at  the 
Joint,  that  "one  rail  stuck  out  a  little  in  front 
of  the  other,  and  the  flange  of  the  motor 
struck  on  that  rail."  He  further  says  the 
marks  on  the  cross-ties,  made  by  the  motor 
car,  did  not  appear  back  of  the  Joint.  Wil- 
liam Berkley,  a  brakeman,  testlfled  that  the 


Joint  was  bad  before  the  wreck;  that  the 
motor  would  Jump  as  It  went  over  it  He 
says  that,  on  the  Monday  after  the  wrec^, 
he  examined  the  Joint,  and  stepped  on  the 
end  of  the  rail,  and  his  weight  caused  it  to 
sink  down  more  than  an  inch  below  the  end 
of  the  other  one;  and  that  there  was  a  small 
groove  on  the  end  of  the  rail  that  looked  like 
a  wheel  had  struck  it  He  also  says  there 
were  no  marks  of  the  motor  wheels  on  the 
cross-ties  back  of  the  Joint  Sanf ord  Taylor, 
who  was  also  a  motorman  In  the  same  mine, 
says  the  Joint  was  bad ;  that  when  the  motor 
passed  over  It  it  would  give  down.  Benja- 
min Jaggie,  the  plaintiff,  worked  in  the  mine, 
was  sometimes  roadman,  but  did  not  lay  the 
rails  in  question.  He  says  he  was  at  the 
place  before  the  wreck  was  cleared  up,  and 
examined  the  tracks  to  see  if  he  could  find 
out  what  caused  It,  and  saw  that  the  small 
rail  stood  out  from  the  large  <Mie.  He  says 
the  flange  of  the  motor  strudc  the  small 
rail;  that  ''a  mark  was  there  on  the  end 
of  the  rail.**  He  further  says  there  were 
marks  on  the  cross-ties  made  by  the  wheels 
of  the  motor  between  the  Joint  and  the  place 
where  the  motor  stopped. 

All  the  witnesses  agree  that  the  motor 
stopped  six  or  eight  feet  forward  of  the  Joint 
in  the  rail,  and  the  evidence  tends  to  prove 
that  at  the  time  it  was  wrecked  it  was  moT- 
ing  at  the  rate  of  about  six  miles  an  hour. 
The  Jury  could  well  believe  from  plaintUTs 
evidence  that  the  Joint  between  the  rails 
was  in  bad  condition  and  that  that  caused 
the  wreck.  In  view  of  the  straight  track, 
the  downgrade,  the  slow  rate  of  speed  at 
which  the  motor  was  moving,  and  the  proper 
gauge  and  good  condition  of  the  tracks  back 
of  the  Joint,  plaintiff's  theory  as  to  the  cause 
of  the  wreck  and  the  place  where  It  occurred 
is  much  more  plausible  than  the  the<N7  of 
defendant  On  the  other  hand,  there  is  abun- 
dance of  testimony  tending  to  prove  that  the 
motor  left  the  track  about  the  middle  of  the 
rail  and  before  reaching  the  Joint  But  some 
of  defendant's  witnesses  testify  that  they  ex- 
amined the  tracks  at  that  point,  as  soon  as 
the  wreck  was  cleared  up,  and  found  them  in 
good  alignment  and  In  proper  gauge.  So  that 
if  the  motor  did  in  ftict  Jump  the  track 
where  defendant  contends  It  did,  It  would  be 
difficult  to  discover  the  cause.  There  Is  no 
evidence  tending  to  prove  that  the  motor,  or 
any  pf  its  parts,  were  out  of  repair  or  de- 
fective, or  that  defendant  nei^igently  over- 
charged the  wire  and  thereby  caused  the 
wreck.  There  was  some  evidence  tending  to 
prove  that  it  might  have  been  caused  by  over- 
loading the  motor.  But  still,  if  that  was 
the  cause,  the  defendant  was  liable.  It  having 
been  proven,  and  not  denied,  that  its  printed 
rules  were  silent  respecting  the  maxlmnm 
number  of  loaded  cars  to  be  attached  to  a 
motor.  There  was  no  rule  on  that  subject 
There  is  evidence  tending  to  prove  fliat  the 
train,  at  flrst,  consisted  of  21  cars  of  coal, 
and  that  4  cars  of  slate  were  later  attached 
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to  it  by  order  of  the  mine  foreman  or  his  as- 
sistant, and  it  is  argned  that,  if  his  act  was 
the  negligence  tliat  caused  the  wreck,  it  was 
the  negligence  of  a  fellow  serrant.  But  that 
is  not  correct,  in  ylew  of  the  fact  that  the 
wreck  would  be  properly  attributable  to  the 
want  of  a  proper  rule  on  the  subject  as  the 
proximate  cause.  The  making  of  rules  is  a 
nondelegable  duty  of  the  master.  The  opei^a- 
tor  could  not  leare  that  duty  to  the  mine 
foreman  and  then  escape  liability  if  it  is  not 
performed.  The  jury  had  a  right  to  weigh 
the  reasonableness  of  the  respectlTe  theories, 
in  connection  with  the  conflicting  testimony 
of  witnesses  in  respect  thereto,  and  deter- 
mine the  controverted  fact  according  to  their 
belief  derived  from  all  the  evidence.  It  was 
also  their  duty  to  determine  whether  defend- 
ant had  used  proper  diligence  to  keep  its 
tracks  in  a  reasonably  safe  condition. 

In  view  of  the  controverted  facts,  the  ques- 
tion of  negligence  was  one  for  Jury  deter- 
mination. There  is  sufficient  evidence  to 
support  the  verdict,  and  the  court  did  not 
err  in  refusing  to  set  it  aside  on  the  ground 
that  it  was  contrary  to  the  evidence,  or  that 
it  was  against  the  great  weight  of  evidence. 
Although  a  greater  number  of  witnesses  for 
defendant  were  examined  to  prove  its  theory 
than  were  examined  by  plaintiff  to  prove  his, 
still  the  weight  of  evidence  does  not  depend 
upon  mere  numbers  of  witnesses.  Where  the 
testimony  is  in  conflict,  it  is  the  special  prov- 
ince of  the  Jury  to  say  which  ones  are  telling 
the  truth  and  which  ones  are  not,  and  the 
court  has  no  right  to  invade  their,  province 
and  say  their  Judgment  with  respect  thereto 
is  wrong. 

We  have  read  and  carefully  considered  the 
instructions,  as  well  those  given  for  plaintiff 
over  the  objection  of  defendant  as  those  ask- 
ed for  by  defendant  and  refused,  and  do 
not  think  the  court  committed  any  error  in 
the  matter  of  giving  or  refusing  instructions. 
It  suffices  to  say  that  the  instructions  fairly 
gave  to  the  Jury  the  law  of  the  case  as  we 
bave  declared  it  to  be  in  the  foregoing  opin- 
ion. A  discussion  of  the  instructions,  seria- 
tim, would  be  only  a  repetition,  in  another 
form,  of  what  we  have  already  decided  is  the 
law  applicable  to  the  case. 

The  Judgment  is  affirmed. 


as  W.  Va.  450) 

PBICHARD  V.  FRBBLAND  OIL  CO. 

(No.  2389.) 

(Supreme  Court  of  Appeals  of  West  .Virginia. 

Dec.  22,  1914.    Rehearing  Denied 

April  20,  1915.) 

(ByUahuM  by  ihB  Court.) 

1.  Mikes  and  Minebals  «ss>79-Oil  and  Gas 
i/easb— con8tbnctioi7-*"ga8  w^ll." 

The  words  "gas  well,"  employed  in  a  lease 

'for  oil  and  gas  providing  that  the  lessor  should 

be  paid  "three  hundred   ($300.00)  dollars  per 

^  year  for  the  gas  from  each  and  every  gas  well 

drilled  on  said  premises;  said  payment  to  be 


made  on  each  well  within  sixty  days  after  each 
well  is  completed,  and  to  be  paid  yearly  there- 
after while  it  is  a  gas  well,"  interpreted  in 
the  light  of  all  the  facts  and  circumstances  sur- 
rounding the  parties,  their  relation  to  each 
other,  the  objects  and  purposes  of  entering  into 
the  contract,  and  what  they  subsequently  did 
under  the  contract,  means  a  gas  well,  which  con- 
sidering its  location  with  reference  to  any  mar- 
ket for  gas.  its  capacity  as  a  gas  producer,  can 
be  profitably  operated  as  such,  and  not  a  well 
producing  oil  in  large  quantities  and  some  gas 
and  operated  for  many  years  by  lessee  as  an  oil 
well,  and  without  demand  for  gas  rental  by  les- 
sor. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  |  209;  Dec.  Dig.  ^ss>79. 

For  other  definitions,  see  Words  and  Phrases, 
Gas  Wells.] 

2.  Mines  and  Minsbals  ^s»79— On.  and  Gas 
Lease  —  CoNsrauonoN  —  Rental  of  Gas 
Well. 

The  fact  that  some  gas  is  found  in  one  or 
more  of  the  sands  penetrated  in  drilling  such 
well,  and  is  afterwards  run  from  the  casing  head 
into  a  gas  line  from  wells  on  an  adjoining  lease 
operated  by  the  same  lessee,  and  the  gas  from 
all  utilized  in  operating  the  wells  on  both  prop- 
erties, according  to  a  custom  prevailing  among 
oil  operators,  does  not  render  the  lessee  in  such 
a  lease  liable  to  the  lessor  for  annual  gas  ren- 
tals provided  for  in  such  lease. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
ICinerals,  Cent  Dig.  |  200;  Dec.  Dig.  <ds979.] 

Error  to  Circuit  Court,  Marion  Ck>unty. 

Action  by  Charles  A.  Prichard  against  the 
Freeland  Oil  Company.  Judgment  for  plain- 
tiff,  and  defendant  brings  error.  Reversed 
and  remanded. 

Neely  &  Lively,  of  Fairmont,  for  plaintiif 
in  error.  B.  L.  Butcher  and  Harry  Shaw, 
both  of  Fairmont,  for  defendant  in  error. 

MILLERy  P.  In  an  action  by  lessor 
against  lessee  to  recover  gas  rentals,  alleged 
to  have  accrued  to  him,  from  an  alleged  gas 
well  drilled  on  his  land,  under  his  lease,  the 
covenant  of  the  lease  relied  on  as  the  basis 
of  his  action  is  substantially  as  follows : 

"In  consideration  of  the  premises,  the  said 

?arty  of  the  second  part  covenants  and  agrees, 
st.  To  deliver  to  the  credit  of  the  first  party* 
his  heirs  or  assigns,  free  of  cost  in  the  pipe  line 
•  ♦  ♦  one  eighth  (1-8)  part  of  all  oil  pro- 
duced and  saved  from  the  leased  premises;  and 
to  pay  three  hundred  ($300.00)  dollars  per 
year  for  the  gas  from  each  and  every  gas  well 
drilled  on  said  premises;  said  payment  to  be 
made  on  each  well  within  sixty  days  after  well 
is  completed,  and  to  be  paid  yearly  thereafter 
while  it  is  a  gas  well.'* 

On  the  trial  plaintiff  obtained  a  verdict 
and  Judgment  for  $2,009.13,  and  to  that  Judg- 
ment def^idant  obtained  this  writ  of  error. 

The  lease  is  dated  October  14,  1903.  The 
well  in  question,  the  only  one  drilled  on  the 
land,  was  begun  soon  after  the  date  of  the 
lease  and  completed  about  August,  1904,  and 
thereafter  and  up  to  the  date  of  this  suit, 
August  24,  1911,  it  was  operated  as  an  oil 
well,  having  produced  some  fifteen  thousand 
barrels  of  oil,  one  eighth  of  which  was  de- 
livered to  the  plaintiff  lessor  In  accordance 
with  the  covenants  of  the  lease. 


^s»For  other  cases  see  same  topio  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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Outside  of  bis  brother,  who  he  says  was  a  | 
member  of  defendant  corporation,  but  in 
what  capacity  he  does  not  say,  nor  does  it 
appear,  and  which  he  says  was  a  year  or  two 
after  the  well  was  drilled,  plaintiff  does  not 
pretend 'to  have  ever  mentioned  the  subject 
of  gas  rentals,  until  about  the  time  of  bring- 
ing this  suit  He  never  presented  any  bill, 
or  made  any  demand  for  the  gas  rental.  He 
says  that  about  two  years  before  giving  his 
testimony  on  the  trial  at  November  term, 
1912,  he  wrote  the  defendant  (iompany  that 
he  intended  to  make  a  demand  for  this  ren- 
tal, but  did  not  tell  them  he  expected  to  de- 
mand pay  for  five  or  six  years  back  rent. 

The  declaration  has  the  conunon  counts  tn 
assumpsit,  without  bill  of  particulars,  and 
a  special  count  demands  annual  gas  ren- 
tals alibied  to  have  accrued  to  plaintiff  un- 
der said  lease,  beginning  with  the day 

of  October,  1904,  to  and  including  the  — 


day  of  October,  1910,  at  $300.00  per  year, 
with  interest  on  each  of  said  payments  from 
the  day  they  became  due  respectively  until 
paid,  aggregating  the  sum  of  $2,100.00.  The 
damage  laid  in  the  writ  and  dedaratioii  Is 
$2,500.00. 

[1]  The  sole  question  presented  on  the  trial 
by  pleadings  and  proofs,  and  by  instructions 
given  and  refused,  and  motion  for  a  new 
trial,  denied,  is,  what  is  a  '^gas  well"  within 
the  meaning  of  the  contract  and  the  intend- 
ment of  the  parties? 

One  of  the  cardinal  rules  of  construction, 
where  there  is  ambiguity  or  uncertainty  in 
the  meaning  of  the  words  of  the  contract,  is 
to  take  the  instrument  by  its  four  comers 
and  read  and  interpret  it  in  the  light  of  all 
the  facts  and  drcumstancee  surrounding  the 
parties  at  the  time  of  making  the  contract, 
their  relation  to  each  other,  the  objects  and 
purposes  of  entering  into  the  contract,  and 
their  actions  and  conduct  at  the  time  and 
subsequently,  and  the  things  done  under  the 
contract  in  the  execution  thereof. 

Literally  speaking,  perhaps,  a  gas  well  Is 
any  well  which  produces  gas.  But  it  cannot 
be  supposed  that  the  parties  to  this  lease 
meant  a  well  which  produced  gas  in  such 
quantity  that  when  Ignited  it  should  bum 
like  a  mere  taper  on  the  sacred  altar,  or, 
as  sometimes  happens*  should  send  upward  a 
screaming,  hissing  shaft  of  flame,  uncon- 
trolled, and  uncontrollable,  and  finally  die 
like  some  great  giant  of  self-exhaustion,  a 
total  loss  to  all  concerned.  Surely  neither  of 
these  extremes  could  have  been  contemplat- 
ed. Manifestly  the  parties  contemplated  a 
well  having  such  a  pressure  and  volume  of 
gas,  and  considered  with  respect  to  its  lo- 
cation, its  proximity  to  the  market,  as  could 
be  operated  profitably,  and  the  gas  utilized 
either  on  the  leased  premises,  or  disposed  of 
commercially  to  others.  True,  we  decided  in 
McGraw  Oil  Co.  v.  Kennedy,  65  W.  Va.  595, 
with  respect  to  a  lease  for  oil  and  gas  for 
five  years  "and  as  long  thereafter  as  oil  or 
gas,  or  either  of  them,  la  produced  by  the 


party  of  the  second  part,**  that  the  lessor 
could  not  forfeit  it  because  he  thought  gas 
was  not  being  produced  in  paying  quantity, 
the  lessee  claiming  that  it  was,  and  being 
willing  to  pay  the  stipulated  sum  for  the 
well  as  a  gas  well.  We  held  that  it  was  fbr 
the  lessee  to  say  whether  gas  was  being  pro- 
duced in  paying  quantities,  acting  tn  good 
faith.  The  ground  of  that  decision,  was  that 
as  the  lessor  got  the  price  of  the  gas  w^ 
he  ought  not  to  be  heard  to  complain,  if  the 
lessee  was  willing  to  pay  in  good  faith 
therefor,  and  to  protect  his  lease  for  oil  and 
gas  from  forfeiture. 

To  the  same  dfect  is  Lowther  OH  Go.  v. 
Miller-Sibley  Oil  Co.,  sa  W.  Va.  501,  44  &  E. 
433,  97  Am.  St  Bep.  1027.  But  in  Carnegie 
Natural  Gas  Go.  ▼.  South  Penn  Oil  Oo.,  56  W. 
Va.  402,  49  S.  B.  648,  involving  &  oo-operat- 
ing  contract,  under  which,  if  an  oil  well  was 
developed  by  either,  the  oil  company  was  to 
get  the  well,  by  paying  the  cost,  and  if  a  gas 
well  was  developed,  the  gas  company  should 
get  it,  by  paying  the  cost  thereof,  we  decided, 
in  effect,  that  "gas  well"  in  the  contract 
meant  a  well  which  developed  gas  In  pay- 
ing quantities,  not  a  mere  pittance  of  gas,  or 
in  a  quantity  that  could  not  be  marketed  and 
used  profitably  by  the  owner. 

In  Roberts  v.  Fort  Wayne  Gas  Ck>.,  40  Ind. 
App.  628,  82  N.  EL  668,  the  lessor  sned  les- 
see for  gas  rentals  alleged  to  be  due  him  un- 
der a  lease  for  oil  and  gas  providing,  if  "gas 
is  found  in  sufficient  quantities  to  market  tiie 
same,"  the  lessor  should  be  paid  $100.00  per 
annum  in  advance  for  each  gas  well  drilled, 
and  that  operations  should  be  comm^iced 
and  four  wells  completed  within  four  months 
from  date,  or  all  paid  for  after  that  time^ 
and  that  if  lessee  should  fail  to  perform  sudi 
work,  or  to  pay  the  rental,  he  should  in  lieu 
thereof,  and  in  full  for  damages  for  his  de- 
fault, pay  annually  during  the  term  $100.00, 
for  eadi  of  such  wells.  The  lessee  drilled 
the  four  wells  within  the  time  presciibed, 
and  for  a  time  produced  gas  in  paying  quan- 
tities. He  also  drilled  an  oil  welL  When  the 
gas  wells  ceased  to  produce  gas  in  paying 
quantities  he  stopped  paying  the  annual 
rentals  therefor,  but  because  the  oil  w^ 
continued  to  produce  oil,  did  not  surrender 
the  lease.  The  appellate  court  held  that  it 
was  necessary  for  plaintiff  to  aver  and  prove 
that  the  gas  wells  continued  to  produce  gas 
tn  paying  quantities  for  the  period  for  whld& 
rental  was  claimed,  that  the  lease  sued  on 
was  a  lease  to  take  the  profit  from  land  and 
when  the  profit  became  exhausted  the  lia- 
bility to  pay  the  consideration  therefor  was 
abrogated.  Citing  numerous  cases  from  Inr 
diana,  Pennsylvania  and  Ohio. 

Indiana  Natural  Gas  &  Oil  Co.  t.  WUhelm, 
44  Ind.  App.  100,  86  N.  B.  86,  was  an  action 
for  gas  rentals  under  a  lease  providing  that 
If  gas  was  found  in  sufficient  quantities  t9 
market,  lessor's  compensation  should  be  a 
certain  sum  per  well.  The  complaint  chaiged 
that  gas  was  found  in  sufficient  quantities 
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to  be  marketed,  and  to  be  piped  away  to 

market,  and  that  there  were  good  markets 

within  ten  miles,  and  others  farther  away, 

where  gaa  could  have  been  delivered  and 

sold  at  a  profit  to  defendant   The  Jury  were 

properly  instructed,  so  the  appellate  court 

held,  that  in  order  to  recover  plaintiff  must, 

by   his  evidence,   afOrmatively   answer   the 

question : 

"Did  said  wells,  or  either  of  them,  produce 
gas  in  sufficient  quantities  to  enable  the  defend- 
ant (appellant)  to  pipe  the  same  away  to  mar- 
ket therefor,  and  realize  therefrom  and  thereon 
a  fair,  reasonable,  and  just  profit,  everything 
considered?" 

Now  while  the  lease  in  that  case  provided 
for  payment  of  gas  rentals,  if  gas  were  found 
In  sufilcient  quantities  to  market,  a  provision 
not  in  terms  contained  in  the  lease  involved 
here,  was  not  the  plaintiff  here*  bound  to  al- 
lege and  prove  Uiat  gas  was  produced  in  such 
quantities,  considering  the  time,  place,  cir- 
cumstances, and  conditions  referred  to,  that 
defendant  did  or  could  by  reasonable  effort 
have  marketed,  sold,  or  used  the  gas,  with 
some  reasonable  profit?  We  think  this  must 
have  been  contemplated  by  the  parties  when 
they  made  their  contract  And  as  to  plain- 
tiff, we  have  him  admitting  on  cross-exami- 
nation, that  his  understanding,  at  the  time, 
was  that  a  gas  well  meant  one  that  would  be 
profitable  to  operate. 

[2]  It  is  contended,  however,  that  as  the 
evidence  shows  the  well  was  enclosed  by  a 
casing  head,  the  gas  confined,  and  turned  in- 
to a  circuit  line,  and  connected  with  other 
wells  producing  gas  on  an  adjoining  lease  op- 
erated by  defendant,  and  the  gas  from  this 
line  used  in  operating  the  wells  on  both  leas- 
es, regardless  of  whether  the  gas  from  plain- 
tiff's lease  escaped  to  and  was  consumed  on 
the  adjoining  lease,  or  vice  versa,  defendant 
should  be  required  to  pay  the  gas  rentals  for 
all  the  years  covered  by  the  declaration.  We 
cannot  bring  ourselves  to  the  conclusion  that 
this  is  a  just  or  reasonable  interpretation  of 
the  contract  We  find  little  in  the  adjudged 
cases  throwing  light  upon  this  question. 
There  is  much  evidence  in  the  record  show- 
ing and  tending  to  show  a  custom  prevailing 
In  this  state  not  to  charge  the  lessee  with  gas 
when  produced  in  small  quantities  along 
with  oil,  and  used  for  operating  the  well  on 
the  premises,  unless  the  contract  specifically 
provides  otherwise.  In  Wright  v.  Goal  Co., 
182  Pa.  514,  88  AtL  491,  it  was  decided, 
that  under  the  custom  which  prevails  in  the 
anthracite  coal  region,  coal  used  by  a  lessee 
In  the  operation  of  the  furnaces  of  the  mine 
Is  not  subject  to  royalties,  unless  provision  is 
made  therefor  In  the  lease,  and  we  think  this 
rule  ought  to  be  made  applicable  to  the  pro- 
duction of  oil  and  gas  under  an  oil  and  gas 
lease.  Applying  this  rule  in  the  case  in 
hand,  what  are  the  facts  disclosed  by  the 
record?  It  is  not  alleged  nor  proven  that  de- 
fendant ever  sold  a  foot  of  gas  or  reaped  any 
profit  from  the  gas  produced  from  the  well. 
The  evidence  Is  overwhelming  that  when  the 


well  in  question  was  drilled,  In  1904,  there 
Was  practically  no  market  for  gas  in  the  vi- 
cinity of  this  well,  and  there  was  absolutely 
no  market  for  gas  produced  from  wells  of  its 
caliber.  Not  a  witness  swears  that  defend- 
ant by  proper  effort  could  have  sold  this  gas 
locally  or  to  the  large  gas  companies  engaged 
in  piping  and  marketing  gas  commercially. 
A  well,  was  drilled  on  an  adjoining  tract 
about  the  same  time,  by  another  company, 
producing  oil  and  about  the  same  quantity  of 
gas  from  the  same  sands,  and  one  of  the 
owners  of  that  well  swears  Its  operation  as  a 
gas  well  was  not  even  considered ;  that  there 
was  no  market  for  the  gaa  produced  from 
such  wells  In  that  vicinity.  Besides,  defend- 
ant company  about  the  same  time  drilled 
other  wells  on  the  Michael  lease  adjoining 
plaintiff's  land  and  got  gas  along  with  oil  in 
some  of  them,  particularly  No.  6,  which  they 
say  was  much  stronger  in  gas  than  the  well 
on  plaintiff's  land,  and  which  they  made  the 
greatest  effort  to  dispose  of  as  a  gas  well  to 
the  gas  companies,  but  without  success ;  that 
these  gas  companies  declined  to  take  gas 
from  wells  producing  gas  along  with  olL 
There  is  some  evidence  that  by  using  an  ex- 
tra string  of  casing  in  a  well  producing  oil 
and  gas  from  different  sands,  the  gas  and  oil 
can  be  kept  separate,  but  that  the  casing  is 
very  expensive,  and  unless  the  well  is  of  such 
caliber  as  to  be  profitable,  and  there  Is  a 
market  for  it,  the  operator  would  not  be  jus- 
tified in  incurring  the  expense  of  putting  in  a 
double  line  of  iron  casing. 

But  it  is  contended  that  defendant  connect^ 
ed  up  this  well  by  a  circuit  pipe  line  with  the 
gas  wells  on  the  Michael  lease,  and  used  gas 
from  the  Prlchard  well  to  operate  the  wells 
on  the  Michael  lease,  and  burned  it  in  a  cou- 
ple of  houses  on  the  Michael  land.  Now  the 
tBLCts  are  that  gas  from  the  wells  on  the  Mi- 
chael lease  was  first  piped  to  the  Prlchard 
well  in  1905,  and  used  to  clean  out  that  well, 
and  to  run  the  tools  for  a  fishing  job  defend- 
ant had  on  hand  at  that  well.  After  the 
work  of  cleaning  out  the  weU  and  the  fishing 
job  had  been  completed,  that  well  was  con- 
nected to  the  pipe  line  that  had  brought  the 
gas  from  the  other  wells,  and  all  run  togeth- 
er for  the  mutual  benefit  of  both  leases,  and 
the  testimony  of  defendant  shows,  or  tends 
to  show,  that  the  wells  on  the  Michael  lease, 
so  joined  up,  produced  more  gas  than  the 
well  on  the  Prlchard,  and  that  in  fact  the 
Prlchard  well  got  more  gas  from  the  Michael 
lease  than  it  got  firom  the  Prlchard,  and  that, 
therefore,  defendant  got  no  kind  of  profit, 
from  the  gas  from  the  Prlchard,  as  it  had 
gas  enough  from  the  Michael  lease  to  operate 
the  wells  on  that  property. 

But  the  strongest  phase  of  the  case  in  fa- 
vor of  defendant  is,  that  the  well  was  operat- 
ed not  as  a  gas  well,  but  as  an  oil  well.  There 
is  little  evidence  that  anyone  connected  with 
the  property  ever  thought  of  treating  it  as  a 
gas  well,  until  the  oil  produ9tion  had  run  so 
low  as  to  bring  small  returns  to  lessor  or 
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*essee,  and  gas  had  come  more  into  demand. 
Then  it  was,  after  seven  years  of  operating 
the  well  as  an  oil  well,  plaintiff  seems  to 
haye  conceived  the  notion  that  hla  well  was 
also  a  gas  well,  and  that  he  ought  to  have 
the  back  gas  rental,  as  well  as  the  oil  royal- 
ty, wherefore  his  suit 

We  do  not  think  a  case  has  been  made  en- 
titling plaintiff  to  the  gas  rental,  and  we  are 
of  opinion  to  reverse  the  judgment  and  re- 
mand the  case  for  a  new  trial. 

Judgment  reversed. 


C75  W.  Va.  4ffl) 

OBOGKETT  v.  KEYSTONB  COAL  ft  GOKE 

CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  12,  1915.    Rehearing  Denied 

April  20,  1915.) 

(SyUahuM  hy  the  Court) 

Masikb  and  Ssbvant  ^s»118— Safb  Pi^ob  to 
WoKK— Mine  Opebatob— Dutt— Fobkmait. 
The  maintenance  of  the  car  tracks  in  a 
mine  is  not  by  the  statute,  Code  1913,  ch.  15H 
(Sees.  460-552),  cast  on  the  mine  foreman,  and 
tile  owner  or  operator  is  not  relieved  of  the  com- 
mon-law duty  to  use  reasonable  care  to  keep 
them  safe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  177,  202,  209;  Dec  Dig. 
«s»118.] 

Brror  to  Circuit  Court,  McDowell  County. 

Action  by  J.  M.  Crockett,  administrator, 
etc,  against  the  Keystone  Coal  &  Coke  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed  and  remanded'  for 
new  trial  on  limited  issue. 

Anderson,  Strother  &  Hughes  and  Strother, 
Taylor  &  Taylor,. all  of  Welch,  for  plaintiff  in 
error.  Stokes  &  Sale,  of  Welch,  and  Lawson 
Worrell,  of  Northfork,  for  defendant  in  er- 
ror. 

BOBIKSON,  J.  The  action  is  one  for  dam- 
ages arising  from  death  by  wrongful  act 
From  the  judgment  in  favor  of  plaintiff,  de- 
fendant brings  error. 

Plaintiff's  decedent,  a  motorman,  was  kill- 
ed by  the  derailment  of  the  motor  he  was 
driving  in  defendant's  mines,  in  the  course 
of  his  usual  employment  therein.  It  is  charg- 
ed, and  the  jury  have  so  found,  that  the  in- 
jury complained  of  was  caused  by  the  negli- 
gence of  defendant  in  ftdling  to  use  reasona- 
ble care  ta  provide  a  safe  track.  The  evi- 
dence in  this  particular  warrants  the  finding 
which  the  jury  made  thereon.  Whether  the 
motor  was  thrown  from  the  rails  by  a  defec- 
tive track  for  which  defendant  was  negli- 
gently responsible,  as  plaintiff  Insists,  or  by 
a  chain  coupling,  dragging  from  the  front  end 
of  the  motor,  for  which  others  were  responsi- 
ble, was  a  jury  question  upon  the  facts  and 
circumstances  proved. 

The  main  point  made  bj  defendant  against 
the  judgment  is  that  the  statute  acquits  it  of 
duty  to  use  reasonable  care  In  the  mainte- 


nance of  the  tracks  In  the  mine,  and  casts 
that  duty  on  the  mine  foreman.  Defendant 
submits  that  the  evidence  shows  that  it  liad 
employed  a  competent  mine  foreman,  and  that 
if  he  failed  to  keep  the  tracks  in  safe  repair, 
the  negligence  was  that  of  a  fellow  servant, 
under  well  known  decisions  of  this  court 
But  all  that  is  settled  and  controlled  by  Jag- 
gie  V.  Davis  Colliery  Co.,  84  S.  E.  941,  decid- 
ed at  the  last  term.    Therein  we  held: 

"It  is  the  duty  of  a  mine  operator  to  -tDaln- 
tain  his  motor  and  motor  tracks  in  a  reasonably 
safe  and  suitable  condition  for  the  safety  of 
his  servants  employed  to  operate  the  same.  Sec- 
tion 24,  ch.  15H,  Code  1913  [sec.  4831,  does  not 
impose  upon  the  mine  foreman  the  duty  to  see 
that  either  the  motor  or  tracks  in  the  mine  axe 
properly  maintained  and,  consequently,  the  uuor 
ter  is  not  relieved  from  his  common  law  duty 
in  respect  thereto." 

Complaint  is  made  of  the  trial  coor^B  rul- 
ing on  interrogatories  and  instmctloos  to  the 
jury,  but  we  find  no  error  in  these  particu- 
lars. 

There  is  but  one  error  in  the  ease — the 
overruling  of  the  demurrer  to  the  declara- 
tion. That  pleading  omitted  an  averment  of 
the  appointment  and  qualification  of  the  plain- 
tiff as  administrator.  Because  of  this  error, 
the  judgment  must  be  reversed  and  the  ac- 
tion remanded  with  the  verdict  standing  con- 
tingent upon  amendment  and  the  separate 
trial  of  any  issue  made  on  the  supplied  aver- 
ment, pursuant  to  principles  and  dlrecticms 
laid  down  in  Moss  v.  Campbell's  Creek  Bail- 
road  Co.,  83  &  IL  72L 


(75  W.  Va.  an) 

LOCKE  et  aL  T.  BUSSEIiL  et  aL    (No.  2693w) 

(Supreme  Court  of  Appeals  of  West  Viiginis. 

Feb.  16,  1915.     Rehearing  Denied 

April  20,  1915.) 

(Syttahif  5y  the  Court.) 

1.  Mines  and  Minerals  ^=>79  —  On.  ANn 
Gas  Lease  —  Constbuction  —  Gas-Wbu; 
Rentals. 

Wells  producing  oil,  but  not  gas,  in  pay- 
ing quantities,  drilled  and  operated  under  an 
oil  and  gas  lease,  one-eighth  of  the  oil  produced 
and  saved  to  be  delivered  free  of  cost  in  pipe 
lines  or  tanks  to  the  credit  of  lessors,  and 
$200  to  be  paid  annually,  being  reserved  as 
compensation  respectively  for  the  oil  produced 
and  saved  and  for  the  gas  marketed  or  used  off 
the  premises  from  such  wells,  the  parties  to 
the  contract  having  since  completion  of  each 
well  deemed  and  treated  the  wells  as  oil  weDs 
only,  the  lessors  accenting  the  one-eighth  royal- 
ty oil  without  complamt  or  demand  for  gas  weH 
rentals,  do  not  become  gas  wells  within  the  par> 
view  of  the  contract,  entitling  lessors  to  recover 
rentals  prescribed  by  the  lease  therefore,  solely 
because  the  lessees  nave,  by  a  dul^  eflBcl^t  pro- 
cess, converted  into  gasoline,  without  potrep- 
tible  diminution  in  the  oil  produced,  that  com- 
ponent part  thereof  theretofore  wasting,  by 
evaporanon,  at  the  casing  head,  the  utilisation 
of  which,  by  such  process,  having  inured  to 
the  mutuid  advantage  and  profit  of  the  contract- 
ing parties. 

[Ed.  Note.— For  other  cases,  see  Ifines  and 
Minerals,  Cent  Dig.  S  209 ;  Dec  Dig.  ^=»79.] 


^s»For  other  casea  see  aame  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digeata  and  Indexea 
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(AdMional  Byttahut  by  BdiiorM  Staff.) 

2.  Words  and  PHSA8X8-*"GA80LiinB." 

''Gasoline"  is  a  colorless  inflammable  Buid, 
the  first  and  highest  distillant  of  crude  petro- 
leum. It  represents  the  lightest  portions  of 
crude  oil,  and  is  extracted  from  it  oy  distilla- 
tion Tery  mnch  as  whisky  is  distilled  and  in 
the  same  sort  of  apparatus.  Being  the  most 
volatile  compound  of  petroleum,  it  readily  sep- 
arates from  it,  and,  in  the  process  of  distilla- 
tion, is  the  oil  drawn  off  at  the  lowest  tempera- 
ture. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Qaso- 
line.] 

Error  to  Circuit  Ck>iirt,  Wood  Oounty. 

Action  by  Harlan  P.  Locke  and  others 
against  Robert  W.  Rnssell  and  others. 
Judgment  for  defendants,  and  plaintiffs 
bring  error.    Afilrmed. 

Wm.  Beatd,  of  Parkersbnrg,  for  plaintifCs 
In  error.  Olyde  B.  Johnson,  of  Charleston, 
and  F.  B.  Moats,  of  Parkersborg,  for  defend- 
ants in  error. 


LYNCH,  J.  Deeming  themselves  entitled, 
under  the  terms  of  an  oil  and  gas  lease,  to 
recover  $1,400,  one  year's  rental  of  |200  for 
each  of  seven  wells  producing  oil,  but  not 
gas,  in  paying  quantities,  drilled  on  the 
leased  premises,  Harlan  P.  and  John  W. 
Locke  brought  assumpsit  against  Robert  W. 
Russell  and  others,  remote  assignees  of  the 
lessee  in  the  contract  under  which  the  cause 
of  action,  if  any,  arose.  The  trial  having 
terminated  in  a  judgment  upon  a  verdict 
adverse  to  the  claim  avenM  in  the  declara* 
tion,  plaintiffs  seek  reversal  upon  writ  of  er-* 
ror. 

Within  a  reasonable  time  after  the  date 
of  the  lease,  seven  wells  were  drilled  on 
plaintiffs'  lands,  from  each  of  which  was, 
and  still  is,  produced  oil,  but  not  gas,  in  pay- 
ing quantities.  Since  completion  of  each  of 
them,  one-eighth  of  the  production  has  regu- 
larly been  delivered  to  the  lessors  pursuant 
to  the  terms  of  the  contract;  and  not  until 
the  expiration  of  about  one  year  after  de- 
fendants became  owners  of  the  lease  by  as- 
signment, whereby  they  became  vested  with 
the  right  to  operate  the  wells,  did  plaintiffs 
demand  or  receive  any  compensation  by  way 
of  rentals  for  the  gas,  if  any,  produced  from 
any  of  the  wells  so  drilled.  Apparently,  they 
either  did  not  consider  the  wells  as  essenti- 
ally g|is  welh9i,  or  were  content  to  accept 
their  share  of  the  oil,  when  delivered  to  them, 
as  sufficient  compliance  with  the  require- 
ments of  the  contract  in  that  respect;  and 
they  admit  the  same  share  has  likewise  reg- 
ularly been  delivered  to  them  subsequent  to 
defendants'  acquisition  and  control  of  the 
rights  and  privileges  granted  by  the  lease. 

[1]  Though,  during  the  early  stages  of  de- 
Telopment,  the  oil  produced  was  substantially 
beneficial  and  mutually  profitable  alike  to 
the  parties  to  the  contract  and  their  assigns, 
the  production  had,  before  the  assignment  to 


defendants,  and  since  has,  materially  de- 
creased in  quantity,  and  evidently  would 
have  become  even  less  remunerative  had  not 
defendants  and  their  immediate  predecessors 
installed  and  connected  vacuum  pumps  with 
such  wells;  the  purpose  thereof  being  to  in- 
crease the  production  therefrom.  This  pro- 
cess defendants  have  since  continued,  and, 
at  the  date  of  the  institution  of  this  action, 
were  by  this  method  engaged  in  extracting 
oil  from  plaintiffs'  lands.  But,  observing  a 
marked  tendency  in  the  wells,  when  so 
pumilied,  to  emit,  at  the  casing  head,  what 
defendants  call  "rapor,"  they  successfully 
attempted  to  utilise  it,  for  the  mutual  ad- 
vantage and  benefit  of  themselves  and  the 
lessors,  by  a  process  of  distillation  and  com- 
pression, thereby  converting  the  escaping 
substance  into  gasoline,  in  addition  to,  and 
without  any  perceptible  diminution  in,  the 
oil  theretofore  produced  and  saved  from  the 
premises.  From  this  utilisation  arose  the 
present  controversy,  with  the  result  already 
stated;  plaintiffs  apparently  but  erroneously 
conceiving  the  notion  that  the  manufacture 
of  gasoline  Indicated  the  presence  of  gas  in 
the  several  wells  and  that  the  use  thereof 
by  defendants  gave  them  good  cause  of  ac- 
tion for  the  gas-wtil  rentals  prescribed  by 
the  lease. 

[2]  We  say  plaintiffs  misconceived  the 
source  from  which  gasoline  emanates.  Be- 
cause, as  properly  defined,  gasoline  is  a  col- 
orless, inflammable  fluid,  the  flrst  and  high- 
est distillant  of  crude  petroleum;  represents 
the  lightest  portions  of  crude  oil;  and  is 
extracted  from  it  by  distillation,  very  much 
as  whisky  is  distilled  and  in  mudi  the  same 
sort  of  apparatus.  Americana.  Being  the 
most  volatile  component  of  petroleum,  it 
readily  separates  from  it,  and,  in  the  process 
of  distillation,  is  the  oil  drawn  off  at  the  low- 
est temperature.  20  Cya  1181;  Insurance 
Co.  V.  Swigert,  11  IlL  App.  590. 

Whether  the  process  adopted  by  defend- 
ants is  the  most  available  scientiflc  one  or 
not,  it  is  conceded,  or  at  least  not  denied, 
that  they  did,  by  the  process  employed,  suc- 
cessfully manufacture  or  save  gasoline  from 
the  oil  produced  on  plaintiffs'  lands;  and 
that  they  tendered  to  plaintiffs  one-eighth  o£ 
the  proceeds  from  sales  of  the  gasoline,  be- 
ing the  one-eighth  prescribed  by  the  lease  for 
the  oil  produced  and  saved  under  authority 
conferred  by  plaintiffs.  This  process  de- 
fendant Russell  thus  describes  in  his  testi- 
mony: 

"There  is  a  vacuum  pomp  attached  to  the 
casing  head  of  each  well,  which  draws  the  vapor 
from  the  well,  which  is  conveyed  to  a  compres- 
sor and  heated  and  pressed,  and  is  then  cooled 
in  a  cooling  tank  and  separated  in  a  separating 
tank,  and  then  drawn  out  of  the  separatmg  tank 
into  a  storage  tank." 

By  way  of  qualifying  himself  to  speak  as 

an  expert  in  the  making  of  gasoline,  he  said: 

"I  was  one  of  the  first  in  the  business,  in  pro- 
ducing gasoline,  and  have  had  practiiad  expe- 
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rience**;    and  that  the  method   described  had 
been  in  oae  about  fonr  years  "in  this  coantry." 

Neither  his  knowledge  or  experience,  nor 
the  efficiency  of  the  method  employed  as  de- 
scribed by  him,  is  challenged  by  any  witness 
testits^ng  in  the  case. 

Though  plaintiffs  assign  numerous  grounds 
for  reversal  of  the  judgment,  the  only  meri- 
torious question,  as  we  conceive  it,  is  wheth- 
er any  one  or  more  of  the  seven  wells  on  the 
plaintiffs'  lands  ought  to  be  treated  as  gas 
wells  within  the  terms  of  the  contract  be- 
tween the  parties.  While  there  is  some  con- 
flict in  the  evidence  as  to  the  quantity  of 
gas  produced  from  the  wells,  that  conflict 
the  jury  resolved  in  favor  of  defendants, 
thus  eliminating  that  question  from  further 
consideration.  Indeed,  their  flnding  could 
not  consistently  have  been  otherwise.  The 
burden  of  proof  rested  upon  plaintiffs  to  es- 
tablish the  fact,  if  true,  that  some  one  or 
more  of  the  several  weUs  did  at  some  time 
produce,  and  at  the  date  of  this  suit  was  or 
were  producing,  gas  in  paying  quantities. 
They  so  aver,  and  therefore  must  prove  the 
facts  averred,  in  order  to  entitle  them  to  re- 
cover in  this  action.  That  burden  they  have 
not  successfully  met.  On  the  contrary,  the 
evidence  strongly  tends  to  establish  the  fact 
to  be  that  none  of  the  wells  produced  gas 
except  in  very  small  quantities;  and  that, 
although  this  gas  was  utilized  to  some  ex- 
tent in  operating  wells  on  other  lands  in  con- 
junction with  those  in  controversy,  none  of 
the  wells  here  involved  fall  within  the  defini- 
tion of  a  paying  gas  welL  What  is  such  a 
well  was  discussed  and  determined  tn  Prich- 
ard  T.  Freeland  Oil  Co.,  84  S.  E.  946,  recent- 
ly decided  by  this  court  Tliere  it  was  held, 
under  a  contract  similar  to  the  one  here  and 
in  effect  containing  the  same  covenants,  that: 

"Interpreted  in  the  light  of  all  the  facts  and 
circumstances  surrounding  the  parties,  their 
relation  to  each  other,  the  objects  and  purposes 
of  enterinff  into  the  contract,  and  what  they 
subsequentiv  did  under  it.  means  a  gas  well 
which,  considering  its  location  with  reference  to 
any  market  for  gas,  its  capacity  as  a  gas  pro- 
ducer, can  be  profitably  operated  as  such,  and 
not  a  well  producing  oil  in  large  quantities  and 
some  gas  and  operated  for  many  years  by  lessee 
as  an  oil  well  and  without  demand  for  gas  ren- 
tal by  lessor." 

Manifestly,  the  definition  given  in  that 
case  forcefully  applies  to  and  controls  the 
case  now  under  consideration,  and  justifies 
the  conclusion  that,  under  the  circumstances, 
plaintiffs  are  precluded  from  maintaining 
this  suit  to  recover  the  rentals  for  gas  wells 
prescribed  by  the  contract 

Nor  is  there  merit  in  the  contention,  urged 
by  plaintiffs,  that  the  lease  provides  oil 
should  be  delivered  in  pipe  lines  or  tanks  to 
the  credit  of  the  lessors,  from  which  they  ar- 
gue that  the  lease  boufld  defendants  to  dis- 1 


pose  of  the  productions  eith^  by  delivering 
to  their  credit  in  pipe  lines  or  tanks  one- 
eighth  of  the  oil  produced,  or  by  paying  $200 
for  the  gas  from  each  well  if  gas  was  found 
therein  in  paying  quantities.  But  gas  was 
not  found  in  any  of  the  wells  in  such  quan- 
tities. Nor  was  any  demand  made  tor  pay- 
ment of  the  gas  well  rentals  except  as  noted, 
thus  showing  acquiescence  forbidding  a  dif- 
ferent interpretation  under  the  drcomstanc- 
es  now  existing  as  to  the  production  of  the 
several  wells.  Besides,  to  deliver  gasoline  in 
tanks  or  pipe  lines,  evidently  was  imposBlble 
or  impracticable.  How,  then,  or  by  wliat 
consistency,  can  plaintiffs  complain,  tf  by 
their  skill  and  Ingenuity  defendants  have 
utilized  that  component  part  of  petroleum 
which  otherwise  would  have  vaporized  and 
escaped  into  the  air,  as  it  did  prior  to  its 
utilization  by  defendants?  What  was  there- 
tofore a  useless  waste  defendants,  by  tbe 
process  applied  and  successfully  operated, 
saved  and  converted  into  a  profitable  com- 
mercial product,  to  the  mutual  benefit  and 
advantage  of  themselves  and  their  leosora 
Plaintiffs  thereby  evidently  suffered  no  loss 
whatever.  On  the  contrary,  they  were 
financially  benefited  by  it  Nor  is  there  any 
contention  that  the  oil  produced  and  saved 
was  perceptibly  diminished  in  quantity  or 
value  by  the  utilization  of  the  escaping  ele- 
ments of  the  petroleum  in  fact  produced  from 
the  lands.  Defendants  were  ri^tfuUy  in 
possession;  their  operations  were  sacceasfol 
and  benefidaL  They  wasted  nothing;  caus- 
ed no  Injury  to  the  land,  but  did  enlarge  the 
revenues  therefrom. 

Clearly  therefore  plaintUEs  were  In  no 
sense  entitled  to  the  compensation  fixed  by 
the  contract  for  paying  gas  wells.  No  such 
wells  were  drilled  or  operated  on  their  lands. 
No  rule  of  law  cited  or  found  denies  to  de- 
fendants the  right  to  utilize,  by  any  avail- 
able process,  any  useless  waste  from  produc- 
tions contemplated,  so  long  as  the  lands  are 
operated  under  the  lease  to  the  mutual  ad- 
vantage and  profit  of  the  parties;  provided, 
however,  the  operator  pays  or  tenders  to  the 
landowner  his  proper  share  or  proportion  of 
the  returns  from  such  utilization.  Defend- 
ants have  not  only  manufactured  gasolineb 
but  have  tendered  plaintiffs,  who  declined  to 
receive  it,  their  just  and  fair  proportion  of 
the  net  returns  resulting  from  the  product 
so  saved,  manufactured,  and  sold. 

Perceiving  no  reasonable  ground  to  do  oth- 
erwise, we  affirm  the  judgment  complained 
of,  saving,  however,  to  plaintiffs  the  right  to 
collect  the  share  of  profits  so  tendered, 
should  defendants  hereafter  decline  to  re- 
tender  it  to  them.  And  an  order  will  be  ac- 
cordingly so  entered. 


W.VaJ 
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05  W.  Va.  871) 

WETZEL  T.  JONES  et  aL     (No.  2447.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  15,  1914.     Rehearing  Denied 

AprU  20,  1915.) 

(8yllahu8  hy  the  Court.) 

1.  Mines  and  Minerals  ^=>97  — '  "Mining 
Pabtneb8Hip"-^oint  Ownebs  of  Oil  and 
Gas  liBASB. 

Where  joint  owners  of  an  oil  and  gas  lease 
onite  in  operating  the  demised  premises  there- 
under, without  any  special  agreement  as  to  the 
character  of  their  relation  to  each  other,  they 
constitute  a  mining  partnership. 

[Ed.  Note.— -For  other  cases,  see  Mines  and 
Minerals,  CJent.  Dig.  §  222;  Dec  Dig.  ^=>97. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Mining  Partnership.] 

2.  Mines  and  Minebals  ^s»100  —  Mining 

PaBTNEBSHIP   —   TEBiaNATION   —  DEED   OV 

Tbxjst  to  Copabtneb. 

A  mining  partnership  Is  not  terminated  by 
the  execution  b^  one  partner  of  a  deed  of  trust 
on  his  interest  in  the  social  property  to  secure 
to  his  copartner  payment  of  a  note  executed  to 
him  in  a  transaction  separate  and  distinct  from 
the  firm  business. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Oent  Dig.  S  225;  Dec  Dig.  ^=s>l(X).] 

8.  Mines  and  Minebals  ^=s>99  —  Sale  of 
Pabtnsbship  Intebesi>— Pubohasb  bt  Co- 
pabtneb. 

The  partner  so  secured  cannot  buy  the  in- 
terest covered  by  the  trust,  at  a  sale.by  the  trus- 
tee thereunder,  unless,  in  so  doing,  he  exercise 
toward  his  copartner  the  utmost  good  faith, 
frankness,  and  fair  dealing. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  (3ent  Dig«  |8  228,  224;  Dec  Dig.  «=» 

cfv.J 

4.  Mines  and  BIinebals  ^s»99  —  Mining 
Pabtnebship^Deed  or  Tbxjst— SAUB—FtJB- 
CHASB  BT  Copabtneb  —  Gbound  pob  Set- 
TiNo  Aside  Sale. 

Where  the  evidence  tends  strongly  to  estab- 
lish other  circumstances  of  unfairness  or  a 
fraudulent  design  by  the  beneficiary  under  the 
trust  to  acquire  his  partner's  Interest  thereby 
granted,  a  purchase  thereof  by  him  at  a  sale 
by  the  trustee  will  be  set  aside,  where  the  price 
piud  is  grossly  disproportionate  to  the  actual 
value  of  the  property. 

^  [Ed.  Note.— For  other  cases*  see  Mines  and 
MingraJs,  Cent  Dig.  U  228,  224;    Dec, Dig. 


Appeal  from  Ciicoit  Court,  Ritchie  County. 

Action  by  William  Wetzel  against  J.  N. 
Jones  and  others.  From  judgment  for  de- 
fendants, plaintiff  appeals.  Reversed  in  part, 
affirmed  in  part,  and  remanded. 

J.  W.  Tandervort  and  R.  E.  Bills,  both  of 
Parkersbnrg,  for  appellant  J.  N.  Jones  and 
Boblnson  ft  Prnntyv  of  Harrlsvllle^  for  ap- 
pelleesL 

liTNCH,  J.  As  partners,  WllUam  Wetsel 
and  J.  N.  Jones,  some  time  prior  to  Septem- 
ber 12,  1910,  conducted  drilling  operations 
for  the  production  of  oil  and  gas  in  Ritchie 
and  other  counties  of  this  state.  Tbey  then 
were  also  joint  owners  in  their  own  right  of 
oil  and  gas  leases  on  various  tracts  of  land 
located  in  the  same  county,  among  them  be- 
ing lands  of  John  Denning,  on  whidi  they 


I  had  drilled  a  paying  gas  well,  the  lands  of 
R.  R.  Jones  and  others.  The  production  of 
the  Denning  well  they  sold  to  the  Mountain 
State  Gas  Comi>any,  and  it  to  the  Hope  Nat- 
ural Gas  Company.  Having  arranged  to 
leave  for  South  America  on  that  day,  Wet- 
zel executed  his  note  for  $300  at  three 
months,  payable  to  Jones  at  the  Citizens'  Na- 
tional Bank  of  Pennsboro,  and,  to'  secure  its 
payment  wh«i  due,  gave  a  deed  of  trust  on 
the  Denning  well  and  fixtures,  Including  tub- 
ing and  casing;  C.  H.  Broculwater  being 
named  trustee.  The  note  having  matured  on 
December  12th  and  remaining  unpaid,  Jones 
caused  the  trustee  to  advertise  the  property 
for  sale,  and  at  the  sale  purchased  it  for 
1440,  and  promptly  thereafter  procured  a 
deed  therefor  and  its  recordation.  The  oth- 
er leases,  held  by  them  under  the  firm  .name, 
Jones  &  Wetzel,  either  had  previously  laps^ 
ed  because  of  noncompliance  with  their 
terms,  or  Jones  thereafter  permitted  them  to 
lapse  and  took  new  leases  on  the  same  tracts 
In  his  own  name.  Jones'  purchase  at  the 
trust  sale,  and  'the  procurement  of  the  leas- 
es, were  for  his  sole  benefit 

To  set  aside  and  annul  the  sale  to  Jones, 
to  cancel  the  deed  to  him  by  the  trustee,  and 
to  have  decreed  to  him  an  interest  in  the  re- 
newed leases  are  the  objects  sought  by  Wet- 
zel, but  which  the  lower  court  deniedt  and 
he  has  appealed. 

As  to  the  irregularities  relied  on  as  vitiat- 
ing the  sale,  we  are  unable  to  perceive  in 
what  respect  Wetzel  was  prejudiced.  Of 
these  one  is  that,  though  the  grant  was  In 
trust  to  H,  O,  Broadwater,  the  notice  of  sale 
was  given,  the  sale  made,  and  deed  executed 
by  <7.  S.  Broadwater,  trustee,  nie  trans- 
position of  initials  evidently  resulted  from 
inadvertence  on  the  part  of  the  scrivener  in 
preparing  the  deed ;  there  being  no  proof  or 
suggestion  of  the  existence  of  any  other  per- 
son, or  of  an  intenticm  to  select  any  person 
other  than  C.  H.  Broadwater  as  trustee.  The 
other  irregularity  urged  is  that  Broadwater 
was  not  present  at  the  time  and  place  first 
named  in  the  sale  notice,  when,  because  of 
his  Inability,  by  reason  of  illness,  to  attend, 
the  sale  was  postponed  two  weeks;  notice 
thereof  being  published  and  posted  together 
with  the  original,  at  which  time  the  prop- 
erty was  sold,  Broadwater  then  personally 
superintending  the  sale. 

The  questions  vitally  affecting  the  validity 
and  propriety  of  the  sale  under  the  trust 
and  the  purchase  by  Jones  are  whether  there 
was  such  fiduciary  or  trust  relation  incident 
to  the  partnership  which,  viewed  in  the  light 
of  his  conduct  towards  the  plaintiff  and  the 
social  assets,  forbade  the  sale  and  purchase, 
and  whether  the  price  offered  and  paid  was 
so  disproportionate  to  the  market  value  of 
the  property  as  to  warrant  annulment  of  the 
sale  and  deed. 

Jones  and  Wetzel  sold  the  firm's  drilling 
tools  and  appliances  some  time  prior  to  Sep- 
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tember  12, 1910.  Jones  imd  bis  wife  testified 
that  at  their  home  in  Doddridge  county  be- 
fore the  12th  the  partners  settled  the  ac- 
counts between  them,  when  they  ascertained 
Wetzel  owed  Jones  11,140,  and  agreed  to 
meet  on  that  day  at  Parkersburg  for  final  ad- 
justment of  the  amount  by  payment  in  cash 
or  by  notes;  Jones  having  received  the  pro- 
ceeds derived  from  the  sale  of  the  drilling 
equipment  The  finality  of  the  settlement 
Wetzel  denies.  He  says  that,  as  he  and 
Jones  were  not  competent  to  make  a  settle- 
ment, they  agi«ed  to  meet  at  Parkersburg 
and  lay  the  accounts  before  R.  B.  Bills,  an 
attorney,  and  for  that  purpose  Jones,  who 
had  kept  the  firm  accounts  so  far  as  any 
were  kept  and  had  collected  and  disbursed 
the  partnership  funds,  agreed  to  produce  the 
books  and  vouchexs  before  Bills;  that  as  he 
ftdled  to  bring  them,  and  because  Wetzel  had 
made  arrangements  to  leave  for  South  Amer- 
ica on  that  day,  they  eitered  into  a  partial 
settlemefit,  resulting  in  the  ascertainment  of 
an  Indebtedness  la  Jones'  fftvor  of  |1,840  In- 
stead of  the  amount  first  ascertained,  in  dis- 
charge of  whldi  Wetzel  executed  the  $300 
note  and  permitted  Jones  to  retain  the  share 
of  the  mopey  then  in  his  hands  belonging  to 
Wetzel.  In  some  respects.  Bills  ccmroborates 
Wetzel  as  to  the  purpose  of  the  meeting,  the 
agreement  to  produce  the  books  of  account, 
and  Jones'  failure  to  bring  them.  Though, 
as  we  have  intimated,  and  as  later  clearly 
will  appear,  the  partners  claimed  equal  in- 
terests in  the  Denning  well,  Jones  sought  to 
explain  the  difference  in  the  amounts  found 
due  him  on  the  two  settlements  by  saying 
that  as  he  and  Wetzel  had  become  J<totly 
liable  for  $1,500  advanced  by  Seiple  for  drill- 
ing the  Denning  well  aa  condition  that  ea<di 
of  the  three  should  have  equal  interests  in 
its  production,  and  as  Jones  had  assumed 
payment  thereof,  the  first  sum  ascertained  to 
be  due  was  increased  to  that  extent  Wetael 
denied  liability  as  to  this  advancement  on 
the  ground  that  as  the  sole  condition  for  such 
interest  was  payment  by  Seiple  before  the 
completion  of  the  well,  a  condition  with 
whidi  Wetzel  testified  Seiple  did  not  com- 
ply, having  paid  that  amount  to  J<Hies,  he, 
and  not  the  partnership,  received  the  bene- 
fit, and  therefore  should  refund  it  But  the 
fact  remains  that  Wetzel  to  some  extent  ac- 
ceded to  Jones'  demand  in  this  particular,  by 
what  occurred  betweoi  them  (m  the  12th  of 
September. 

In  addition  to  the  note  and  trust  securing 
it,  two  other  papers  were  then  executed,  one 
by  Jones  and  Wetzel  under  seal,  one  by  Wet> 
zel  only,  but  of  which  Jones  was  fully  advis^ 
ed.  Hie  first  may  not  improperly  be  treated 
as  a  division  order  pertaining  to  the  rental 
or  consideration  payable  to  the  partners  for 
the  Denning  well  production,  whereby  the 
gas  company  was  directed  to  pay  each  of 
them  his  share;  the  other  appointed  O.  T. 
Hiteshew  as  attorney  In  ftict  for  Wetzel,  and 
authorized  him  to  receive  and  receipt  for 


Wetzel's  share  of  the  stipulated  monthly  pay- 
ments for  gas  taken  from  the  Denning  wdL 
While  the  second  paper  did  not  in  express 
terms  direct  Hiteshew  to  apply  the  funds  so 
to  be  collected  to  the  payment  of  Wetz^'s  in- 
debtedness, Including  his  note  to  Jones,  It  ii 
apparent  that  Jones,  Wetzel,  and  Hiteshew 
so  interpreted  It;  Jones  because,  after  ma- 
turity of  the  note,  he  applied  to  Hiteshew 
for  payment;  Wetzel  because  he  so  wrote 
the  gas  company;  Hiteshew  because  he  paid 
certain  claims  out  of  the  collections. 

[1-4]  Conceding  as  established,  by  the  testi- 
mony of  Jones  and  his  wife,  the  finality  d 
the  settlement  of  the  firm  accounts  at  their 
residence  in  Doddridge  county,  a  fact  as  to 
which  there  remains  a  reasonable  degree  of 
doubt  and  uncertainty,  there  can  be  no  doubt 
that  it  did  not  include  the  Denning  lease  or 
well.    For,  as  to  these,  a  partnership  relation 
remained,  whether  denominated  a  general  or 
a  mining  partnership  being  Immaterial,  as  in 
either  case  the  partners  were  stUl  governed 
by  the  same  strict  rule  of  good  faith  and  fair 
dealing  towards  each  other  in  relation  to  the 
management  and   disposition   of  the  aodal 
property.    27  Oya  760.     Legally  neither  of 
them  could  acquire  the  whole  or  any  part  of 
the  joint  property,  except  where,  upon  (dose 
scrutiny  afid  full  investigation,  there  is  found 
no  fraud,  covin,  or  concealment  on  the  part 
of  one  prejudicial  to  the  rights  and  inter- 
ests of  the  other.    Gore  v.  McBrajer,  18  CaL 
589;   Lamar  v.  Hale,  79  Va.  147;   McG^nley 
V.  Lynch,  58  W.  Va.  44,  51  S.  E.  4;   Thome 
V.  Brown,  63  W.  Va.  603,  60  S.  B.  614;  Krebs 
V.  Blankenship,  80  S.  E.  948;    Kimberly  v. 
Arms,  129  U.  S.  512,  9  Sup.  Ct  355,  32  U  Ed. 
764.   The  same  rule  applies,  though  they  were 
cotenants  or  co-owners  merely.    But  working 
the  lease  together,  as  they  did,  not  under  any 
special  agreement,  they  were  iMirtners,  and, 
as  such,  subject  to  the  jurisdiction  of  equity 
as  if  engaged  in  the  prosecution  of  a  general 
partnership.     Ohilders  v.  Neely,  47  W.  Va. 
70,  84  S.  E.  828,  49  L.'r.  A.  468,  81  Am.  St 
Rep.  777;    Blackmarr  v.  Williamson,  57  W. 
Va.  249, 60  S.  B.  254,  4  Ann.  Gas.  265.    Though 
a  sale  or  assignment  by  one  member  effects 
a  dissolution  of  a  general  partnersihlp  (Con- 
rad V.  Buck,  21  W.  Va.  396),  It  does  not  have 
that  effect  on  a  mining  partnership  (Chlldeis 
V.  Neely,  supra ;  Duryea  v.  Burt,  28  CaL  509; 
Blackmarr  v.  WUllamson,  supra;   3  Lindley 
on  Mines,  f  796;  Lamar  v.  Hale,  supra).    A 
deed  of  trust  by  one  partner  on  his  share 
operates  as  a  sale  to  the  trustee ;  but  It  does 
not  constitute  the  latter  a  member  of  the 
partnership.    He  remains  bound  by  that  con- 
fidence Imposed  by  law  to  be  fair  and  just  as 
between  the  grantor  and  the  beneficiary.    The 
deed  to  him  did  not  preclude  collection  by 
Wetzel  or  Hiteshew  of  the  grantor's  share  of 
the  profits  from  the  gas  w^,  nor  the  right  of 
Wetzel  to  pay  the  debt  secured,  and  thereby 
cause  a  restoration  of  the  title  to  his  Inter- 
est in  the  welL    He  also  had  the  ri^t  or 
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equity  of  redemption  adhering  in  all  trnst 
deeds,  and  an  equal  part  with  Jones  In  the 
control  and  management  of  the  firm  property. 
These  rights  remained  intact  until  the  en- 
forcement of  the  lien  created  by  the  trust; 
of  this  no  doubt  can  arise. 

Wherein,  then,  did  Jones  fail,  if  at  all,  to 
observe  the  requirement  for  the  exercise  of 
good  faith  toward  his  partner  Wetzel?  Were 
his  dealings  such  as  to  avoid  imputation  to 
the  contrary?  If  not,  then  his  dereliction 
must  be  considered  and  weighed  upon  the 
question  of  inadequacy  of  the  consideration 
paid  by  him  for  his  partner's  interest  in  the 
Denning  well. 

As  heretofore  observed,  Jones  knew  Hite- 
shew  had  authority  to  receive  from  the  gas 
company  Wetssel's  share  of  the  proceeds  from 
the  production  of  the  Denning  well  from  the 
date  of  the  division  order.  He  also  knew, 
or,  what  is  equivalent,  he  had  the  means  of 
knowing,  that  his  and  Wetzel's  shares  were 
equal,  and  that  from  the  date  of  the  order 
to  December  80,  1910,  the  date  of  the  inter- 
view with  Hiteshaw,  he  had  received  as  his 
share  $420.18,  not  including  the  December 
returns,  and  with  these  returns  $786.18.  Wet- 
zel's share  was  of  like  amoimt  With  this 
knowledge,  actual  or  available,  on  December 
30th  he  applied  to  Hlteshew  for  payment  of 
the  note.  But  Hlteshew  infbrmed  him  that 
he  did  not  then  have  sufBcient  funds  to  dis- 
charge the  note,  but  was  expecting  remit- 
tances from  Wetzel  which  he  could  and  would 
use  for  that  purpose.  Hlteshew  further  tes- 
tified that  with  this  arrangement  or  promise 
Jones  apparently  seemed  satisfied,  or  did  not 
manifest  any  dissatisfaction  with  it  or  com- 
plain of  the  proposed  delay;  that  Jones  did 
not  advise  him  of  the  advertisement  of  the 
sale  then  twice  published  in  Ritchie  county, 
or  that  the  note  was  secured  by  a  trust  lien 
on  Wetzel's  interest;  and  that,  had  Jones  in- 
formed him  of  the  notice  of  sale,  he  could 
and  would  have  procured  or  advanced  the 
money  and  paid  the  debt  Jones,  it  is  true, 
testified  to  the  contrary,  saying  he  did  in- 
form Hlteshew  of  the  trust  and  notice.  Pre- 
sumably on  the  same  day,  Jones,  in  conversa- 
tion with  J.  W.  Roberts,  did  refer  to  the  sale 
of  Wetzel's  interest  In  the  well,  when  Rob- 
erts replied  that,  in  order  to  prevent  it,  he, 
as  Wetzel's  friend,  would  pay  the  note.  If 
necessary.  To  this  proi)osal  Jones  replied 
he  desired  to  see  Hlteshew  first  and  Roberts 
thereafter  in  relation  to  it  However,  he  did 
not  return  pursuant  to  his  promise.  Ttda  con- 
versation Jones  also  denied.  Again,  at  his 
instance,  the  Bank  of  Pennsboro,  by  its  cash- 
ier, wrote  a  letter  and  delivered  it  to  Jones 
to  mail,  advising  Hlteshew  of  the  maturity  of 
the  note  and  demanding  payment  This  let- 
ter Hlteshew  testified  he  did  not  receive, 
though  Jones  said  he  mailed  it 

Though,  taken  singly,  these  incidents  seem 
comparatively  insignificant,  yet,  combined, 
they  tend  to  show  a  design  on  Jones'  part  to 


withhold  information  which,  if  imparted, 
would  defeat  purchase  by  him  at  the  trust 
sale^f  a  share  in  property,  the  returns  from 
whicih  he  knew,  as  the  proof  shows,  were 
then  highly  compensatory  and  valuable.  Of 
course  no  legal  duty  required  him  to  notify 
Hlteshew  of  the  sale.  But  he  did  advise  Rob- 
erts. Why  not  Hlteshew?  Was  there  a  rea- 
son for  withholding  information  from  one 
which  he  voluntarily  imparted  to  the  other? 
Or  why  did  he  not  return  to  Roberts  after 
his  interview  with  Hlteshew  and  get  his  mon- 
ey, or  put  to  test  the  faithfulness  of  Roberts' 
promise  to  relieve  his  friend's  property  from 
the  incumbrance  and  sale?  Or  why  did  he 
not  say  to  Hlteshew  that  the  delay  suggested 
was  not  satisfactory?  Can  these  omissions 
on  his  part  be  explained  on  any  theory  other 
than  that  of  a  deliberate  design  to  obtain  ex- 
clusive control  of  the  Denning  lease?  This, 
of  course,  assumes  reliance  on  the  testimony 
of  Hlteshew  and  '  Roberts  in  preference  to 
that  of  Jones.  Why  not?  They  were  disin- 
terested witnesses;  he  an  interested  one  tes- 
tifying in  his  own  behalf.  They  had  not 
financial  interests  to  subserve;  he  had.  They 
were  equally  as  credible  as  he.  One  was  a 
bank  cashier,  the  other  a  dealer  in  oil  prop- 
erties. So  far  as  we  know,  their  testimony 
was  entitled  to  credit  Furthermore,  from 
his  own  testimony  it  appears  Jones  was  anx- 
ious to  eliminate  Wetzel  from  the  drilling 
partnership,  from  all  the  forfeited  leases, 
and  from  the  Denning  lease  by  purchase  at 
the  trust  sale.  He  had  a  purpose  to  subserve; 
that  purpose  being  the  acquisition  of  his  part- 
ner's interest  in  property  of  the  value  of 
which  he  was  abundantly  ix^ormed  at  that 
time.  His  conduct  is  clearly  susceptible  of 
this  construction.  , 

Nor  do  we  forget  the  claim  that  Jones 
sought  to  interest  others  in  acquiring  the 
property.  They  testified  to  his  efforts  in  that 
behalf.  But  they  did  not  know  when  or 
where  the  property  would  be  offered  for  sale. 
Indeed,  the  note  had  not  then  matured.  The 
sale  was  only  contemplated,  not  pending;  no 
notice  of  it  had  been  given.  Nor  were  the 
persons  solicited  informed  by  Jones,  or  by  the 
published  notice,  of  the  time  and  place  of 
sale.  It  i?  true  there  were  bidders  present 
when  the  property  was  sold,  and  one  or  two 
of  them  did  make  nominal  offers  for  it  They 
declined,  however,  to  purchase,  because  they 
feared  some  litigation  would  ensue.  The  ba- 
sis of  their  fear  they  did  not  disclose,  nor  the 
source  from  which  it  arose. 

Was  the  price  paid  so  grossly  Inadequate 
as  to  require  a  court  of  equity  to  interpose 
its  relief  by  cancellation  of  the  deed  to  de- 
fendant? Under  the  circumstances,  we  must 
return  an  affirmative  answer,  notwithstand- 
ing a  decree  to  the  contrary.  In  view  of  the 
doubtful  character  of  the  settlement  of  the 
partnership  accounts,  now  here  only  inciden- 
tally involved,  the  continuity  of  the  relation 
of  partners  in  the  mining,  requiring  the  ex- 
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erdse  of  the  ntmost  good  faith,  the  prompti- 
tude with  which  Jones  caused  the  trustee  to 
proceed  with  the  execution  of  the  trust,  the 
knowledge  that  Wetzel  was  in  a  foreign  land, 
whence  he  might  return  at  any  time,  and  the 
assurance  by  Hiteshew  of  payment  upon  the 
receipt  of  anticipated  returns  from  his  prin- 
cipal, the  withholding  of  knowledge  of  the 
trust  and  of  the  preliminary  proceedings  for 
its  enforcement  from  Hiteshew,  the  refusal 
to  accept  Roberts'  offer  to  pay,  his  enmity 
against  Wetzel,  clearly  established,  indeed 
admitted,  and  his  knowledge  of  the  value  of 
the  property  purchased,  this  is  the  only  Just 
and  proper  answer  to  be  returned  to  the  in- 
quiry. Besides,  from  the  date  of  the  trust 
to  February  2,  1911,  the  date  of  the  trust 
sale,  a  period  of  less  than  five  months,  the 
returns  from  the  Denning  well  were  $912.88, 
as  Jones  well  knew;  Wetzel's  share  being 
paid  to  Hiteshew  as  attorney  in  fact  So 
Jones,  for  $440,  acquired  a  half  interest  in 
property  which  in  the  last  preceding  period 
of  less  than  flye  months  jdelded  more  than 
twice  what  he  paid  for  the  interest  purchas- 
ed. Furthermore,  many  witnesses,  abundant- 
ly qualified  by  reason  of  prolonged  experi- 
ence and  definite  knowledge  derived  from  the 
management  and  control  of  the  well  in  con- 
troversy, testified  that  on  February  2,  1911. 
the  interest  purchased  was  worth  from  $2,000 
to  $12,000,  according  to  their  several  esti- 
mates; only  one  witness  naming  the  lowest 
amount  stated.  They  speak  as  of  the  date 
of  Jones'  purchase,  the  date  at  which  the 
value  must  be  determined.  The  accuracy  of 
these  estimates  is  reinforced  by  what  the 
record  shows.  For  the  year  preceding  the 
trust  sale  the  total  returns  from  the  well 
were  $2,397.05.  For  the  succeeding  year  they 
were  nearly  twice  that  amount  These  fig- 
ures speak,  not  the  gross,  but  the  net,  re- 
ceipts, and  emphasize  the  grossly  inadequate 
price  paid  for  the  property.  They  afford  suf- 
ficient answer  to  our  inquiry.  They  speak 
volubly  against  the  acquisition  of  the  prop- 
erty at  a  price  so  relatively  disproportionate 
to  its  actual  value.  To  permit  the  sale  to 
stand,  under  such  circumstances,  would  be 
unjust,  unfair,  unreasonable. 

Did  the  lower  court  err  in  its  decree  as  to 
the  interest  claimed  by  plaintiff  in  the  other 
leases  involved?  Excepting  the  R.  R.  Jones 
lease,  we  think  the  decree,  denying  relief, 
was  manifestly  right  Wetzel  admits  the  cor- 
rectness of  the  testimony  of  the  witness  Mc- 
Ginnis  to  the  effect  that  he  did  not  intend 
to  expend  any  more  money  in  carrying  an 
interest  in  them.  He  said  so  as  a  witness  in 
his  own  behalf,  but  claimed  he  excluded  the 
Jones  leasa  But,  giving  full  credence  to  the 
testimony  of  R.  R.  Jones,  the  lessor,  of  the 
reliability  of  which  some  degree  of  reason- 
able doubt  may  exist,  no  rental  was  ever 
paid  as  required  by  the  terms  of  the  -original 
lease  by  him  to  the  partners.     He  so  testi- 


fied, and  was  not  oontradicted  by  any  wit- 
ness, or  by  the  production  of  a  receipt  show- 
ing the  contrary.  If  no  rental  was  paid,  tbe 
lease  expired,  according  to  its  terms,  in  Jan- 
uary, 1909,  more  than  20  months  before  Wet- 
zel left  for  South  America,  and  2  years  be- 
fore he  filed  his  amended  and  supplemoital 
bUl,  wherein,  for  the  first  time,  he  complain- 
ed of  Jones'  conduct  as  to  this  lease.  More- 
over, when  Jthe  suit  was  instituted,  Jones 
was  actively  engaged  in  drilling  a  well  on 
the  leased  premisea  He  completed  it,  and 
found  gas  in  paying  quantities,  and  not  un- 
til such  completion  did  Wetzel  claim  any  in- 
terest in  the  R.  R.  Jones  lease.  Tbe  only 
fraud  charged  was  that,  as  under  the  part- 
nership agreement'  defendant  should  have 
paid  the  rental,  he  should  not  be  permitted 
to  profit  by  his  own  wrong  or  negligence  in 
allowing  the  lease  to  lapse.  But  Wetzel  did 
nothing  to  protect  his  Interest  in  the  lease, 
made  no  provision  for  payment  of  his  share 
oC  the  rental,  apparently  manifested  no  in- 
terest in  it,  did  not  inquire  about  it,  and  de- 
layed suing  until  Jones  had  tested  the  land 
and  found  it  productive,  though  Wetzel  must 
have  known,  or  by  the  exercise  of  reasonable 
diligence  ought  to  have  known,  the  lease  had 
lapsed,  and  that  Jones  was  drilling  on  the 
land  for  his  exclusive  benefit  under  a  lease 
in  his  own  name.  Nor  did  Wetzel,  by  way  of 
amendment,  tender  payment,  or  offer  to  pay 
any  part  of  the  cost  and  expense  of  drilling 
the  welL  Under  these  circumstances,  the 
lower  court  properly  denied  relief  as  to  all 
the  leases,  except  that  on  the  Denning  lands. 
Westerman  v.  Dinsmore,  68  W.  Ta.  504,  71 
&  El  250. 

Being  of  opinion,  for  the  reasons  hereto- 
fore stated,  to  reverse  the  decree  of  Febru- 
ary 25,  1913,  in  so  far  as  it  denied  the  pray- 
er of  plaintiff  for  annulment  of  the  sale  by 
Broadwater,  trustee,  on  February  2,  1911, 
under  the  deed  of  trust  executed  to  him  by 
Wetzel  on  September  12,  1910,  and  the  can- 
cellation of  the  deed  by  such  trustee  to  de- 
fendant dated  February  3,  1911,  and  award- 
ed costs  against  plaintiff,  and  to  grant  such 
relief,  a  decree  will  be  entered  here  setting 
aside  such  sale  and  canceling  such  deed*  re- 
manding the  cause  for  further  proceedings 
in  accordance  with  the  principles  herein  an- 
nounced, and  awarding  costs  according  to 
law. 


(76  W.  Va.  58) 

KING  V.  SCOTT.    (No,  2605.) 

(Supreme  Court  of  Appeals  of  West  Tiiginia. 

March  23, 1915.    Rehearing  Denied 

April  20,  1915.) 

(SyUahus  hy  the  Oouri.) 

1.  CoNTBACTs  ^=»187— Persons  ENTirucn  to 
Sui&— Privity. 

Section  2,  c.  71,  Code  1913  (sec.  3740),  doe? 
not  authorize  one  not  a  party  to  a  contract  made 
for  his  benefit  to  sue  thereon  hi  a  court  of  law* 
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unless  such  contract  was  made  for  his  sole  bene- 
fit 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  798^^7;    Dec.  Dig.  <8=>187.] 

2.   CONTBAGTS  ^=:»187— PeBSONB   ENTITUBD   TO 

Sue— Pbtvitt— Lien  Cbeditos  of  Gbantob 

—Action  Against  Grantee. 

A  lien  creditor  of  the  grantor  in  a  deed  by 
which  the  land  subject  to  the  lien  has  been  con- 
veyed to  a  third  person,  in  consideration  of  a 
certain  sum  in  cash,  and  his  assumption  of  the 
valid  liens  thereon  and  agreement  with  the  ven- 
dor to  settle  the  same,  cannot  maintain  an  ac- 
tion at  law  against  the  grantee,  on  such  deed, 
for  recovery  of  the  amount  of  his  lien  on  the 
land. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §S  798-807;  Dec  Dig.  «=»187.] 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  O.  J.  King  against  C.  H.  Scott 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed,  verdict  set  aside^  and  action 
dismissed. 

EL  G.  Kump,  of  finkins,  for  plaintiff  in  er^ 
ror.  Arnold  ft  Amoldt  of  Elkins,  for  defend- 
ant in  error. 

POFFENBARGER,  J.  The  judgment 
against  Scott,  brought  here  for  review,  is  for 
a  debt  originally  made  by  Robert  G.  Read, 
Nora  S.  Read,  and  O.  J.  King  in  favor  of  the 
Randolph  National  Bank.  The  bank  recov- 
ered a  judgment  against  all  of  them,  which 
was  satisfied  by  King,  an  Indorser  on  a  note 
executed  by  Robert  G.  Read,  payable  to  Nora 
S.  Read,  and  first  Indorsed  by  her. 

King  claims  Scott  is  liable  for  this  debt  by 
virtue  of  the  provisions  of  a  deed  by  which 
Nora  S.  Read  and  her  husband  conveyed  to 
him  a  tract  of  land,  in  consideration  of  the 
sum  of  $1,000  in  cash  and  his  assumption  of 
all  of  the  valid  liens  upon  it,  as  set  out  and 
\}ecreed  in  the  dianceiy  cause  of  the  R. 
D.  Johnson  Milling  Company  against  W. 
J.  Read  and  Nora  S.  Read.  In  that  suit 
King  appeared  and  set  up  his  right  to 
be  subrogated  to  the  benefit  of  the  bank's 
judgment  against  Nora  8.  Read,  and,  be- 
fore the  date  of  the  deed,  the  court,  award- 
ing the  relief  sought  by  his  petition,  had 
made  his  claim  a  lien  on  the  land.  An  order 
of  sale  of  the  land  for  satisfaction  of  the  liens 
thereon  had  been  executed,  but  confirmation 
of  the  sale  was  defeated  by  an  upset  bid  put 
in  by  William  J.  Read  and  C.  H.  Scott  Later 
Read  and  his  wife  conveyed  the  land  to  Scott 
by  the  deed  here  described.  After  this  con- 
veyance, there  was  an  appeal  from  the  de- 
cree by  which  the  land  had  been  ordered  to 
be  sold,  but  it  was  dismissed.  Still  later,  by 
Bome  procedure  in  the  chancery  cause^  the 
decree  of  sale  was  set  aside,  and  the  cause 
again  referred  to  a  commissioner.  Scott's  of- 
fer of  copies  of  these  decrees  and  proceedings, 
as  evidence  in  his  behalf,  was  rejected,  and 
the  court,  deeming  his  liability  to  have  been 
fixed  by  the  terms  of  the  deed,  directed  a 
verdict  against  him.  In  so  doing  the  court 
based  its  action  on  section  2  of  chapter  71  of 


the  Code,  serial  sec.  8740,  the  purpose  <^ 
which  was  relief  from  a  common-law  defect 
revealed  by  the  opinion  in  Ross  v.  Milne,  12 
Leigh  (Va.)  204,  37  Am.  D^c.  646. 

[1,2]  A  stranger  to  a  contract  cannot  sue 
on  it,  by  virtue  of  this  statute,  unless  it  was 
made  primarily  for  his  benefit  "In  case 
where  the  covenant  referring  in  any  manner 
to  a  third  person  or  stranger  was  only  inci- 
dental to  the  covenants  between  the  parties 
thereto,  and  not  intended  by  them  to  make 
any  provision  for  such  third  person  or  stran- 
ger, it  would  be  unjust  to  the  parties  and  in- 
convenient in  practice  to  permit  such  stran- 
gers to  thrust  themselves  into  the  private  af- 
fairs of  others,  and  demand  the  production 
of  private  contracts  and  sue  thereoii."  John- 
son V.  McClung,  26  W.  Va.  659.  The  cove- 
nant in  that  case  reads  as  follows: 

"D.  G.  McClung  and  J.  B.  Anderson  hereby 
assume  one-half  of  the  iadebtedness  for  power, 
spinner,  looms,  and  other  machinery  parchasea 
by  D.  G.  Johnson  &  Co.  for  the  sum  of  |700.00 
in  specie  of  Mr.  David  Johnson." 

Of  this  covenant  the  court  said: 

'^sed  in  the  connection  it  is,  the  word  'as- 
sumed' does  not  mean  that  the  new  members 
would  pay  that  amount  to  David  Johnson,  but 
would  pay  it  to  D.  G.  Johnson  &  Co.,  the  mem- 
bers of  the  old  firuL" 

Construing  said  statute  found  in  the  Code 
of  1849  and  remaining  unchanged  in  Virginia, 
the  Supreme  Court  of  that  state  holds  as  fol- 
lows: 

"Where  a  debtor  sells  and  conveys  property  to 
a  purchaser,  who,  as  part  of  the  consideration, 
covenants  that  he  will  pay  certain  debts  of  his 
grantor,  and  the  purchaser  conveys  to  a  second 
purchaser,  who  likewise,  as  a  part  of  the  consid- 
eration for  the  conveyance  to  him,  covenants 
that  he  will  pay  the  said  debts  of  the  original 
grantor,  a  motion  for  a  joint  judgment  at  law 
in  favor  of  such  creditor  against  the  original 
debtor,  and  each  of  such  purchasers,  who  nave 
successively  convenanted  to  pay  the  debts,  can- 
not be  maintained."  Mcllvane  v.  Big  Stony 
Lumber  Co.,  105  Va.  613,  54  S.  E.  473. 

In  the  use  of  the  word  "sole,"  the  Legisla- 
ture seems  clearly  to  have  intended  to  avoid 
a  double  right  of  action  against  the  covenant- 
or or  promisor,  on  account  of  a  single  con- 
sideration. As  hiis  been  stated,  the  statute 
was  passed  to  relieve,  as  far  as  practicable, 
from  the  defect  disclosed  by  the  opinion  In 
Ross  V.  Milne,  in  which  Judge  Tucker  warned 
against  such  a  consequence,  saying: 

"But  this  leads  to  one  of  two  consequences; 
either  that  the  recovery  here  would  not  be  a  bar 
to  the  suit  of  the  representative  of  Mrs.  Smith ; 
or  it  would  be  a  bar.  If  it  would  not  be  a  bar. 
then  the  defendant  would  be  twice  charged;  if 
it  would  be  a  bar,  then  the  representative  of  the 
promisee  would  be  concluded  by  a  proceeding  to 
which  he  is  no  party." 

This,  however,  was  only  one  of  the  grounds 
upon  which  right  of  recovery  in  that  action 
was  denied.  A  technical  common-law  rule 
forbade  an  action  upon  a  contract  by  a 
stranger  to  it,  unless  the  consideration  moved 
from  him,  even  though  made  for  his  sole  ben- 
efit   It  might  be  made  incidentally  for  his 
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benefit,  and  yet  another  might  have  a  right 

of  action  npon  it    In  such  case  there  would 

be  an  exposure  to  two  actions,  one  by  each 

person  benefited,  'if  the  statute  allowed  an 

action  to  any  person  merely  benefited.    But 

the  limitation  of  the  right  of  action  to  the 

person  for  whose  sole  benefit  the  contract 

was  made  remedies  the  common-law  defect 

without  sudi  exposure.    In  his  discussion  of 

the  opinion  in  Jones  t.  Thomas,  21  Grat  (Va.) 

96,  Judge  Johnson  said.  In  Johnson  r.  Mc- 

Oung,  cited: 

"But  I  am  oouTinced  that  both  would  not  un* 
der  the  statute  be  entitled  to  maintain  an  ac- 
tion. If  one  could  sue  on  it,  the  other  could 
not.  It  was  not  intended  for  the  benefit  of  both 
in  the  sense  that  either  could  sue  on  it" 

And,  though  other  reasons  for  his  conclu- 
sion in  that  case  were  given,  he  carefully 
guarded  against  exposure  to  double  actions 
for  the  same  thing.  That  one  who  conveys 
property  to  another  In  consideration  of  the 
latter's  assumption  of  a  li^i  thereon  may  sue 
the  grantee  on  the  covenant  to  pay  the  lien 
is  well  settled.  Jones  v.  Thomas,  21  Grat 
(Va.)  96;  Ross  v.  Milne,  12  Leigh  (Va.)  204, 
37  Am.  Dea  646. 

The  material  difference  between  rights  of 
action  on  deeds  poll  and  deeds  inter  partes 
does  not  relieve  the  situation.  As  to  the  for- 
mer, the  rule  is  more  liberal,  but  a  promise 
or  covenant  to  pay  the  third  party,  or  the 
equivalent  thereof,  is  essential.  In  Johnson 
V.  McOlung  the  absence  of  any  promise  to 
pay  to  David  Johnson  was  observed  and  con- 
sidered practically  decisive.  In  Jones  v. 
Thomas  the  instrument  relied  upon  was  un- 
der seal  and  signed  by  the  obligor  only.  The 
debt  it  evidenced  was  originally  due  from  W. 
A.  Jones  to  G.  W.  Jones,  and  it  bound  Abijah 
Thomas  to  pay  it  Though  both  Joneses 
were  named  in  it,  the  court  held  W.  A.  Jones 
could  recover  the  amount  from  Thomas  on 
his  obligation  to  pay  it,  notwithstanding  the 
money  would  go  ultimately  to  G.  W.  Jones. 
The  execution  of  the  paper  was  incidentally 
beneficial  to  G.  W.  Jones,  for  Thomas  assum- 
ed the  debt  due  him,  but  he  assumed  it  as 
part  of  the  consideration  for  land  purchased 
at  the  same  time  from  W.  A.  Jones ;  it  having 
been  a  purchase-money  lien  thereon.  Hence 
the  contract  was  primarily  for  the  benefit  of 
W.  A.  Jones,  to  whom  the  paper  was  deliv- 
ered, and  it  could  not  have  been  for  the  sole 
benefit  of  G.  W.  Jones.  In  Land  Ck>mpany  v. 
Newberry,  95  Va.  119,  27  S.  B.  899,  the  court 
expressed  this  view  harmonizing  with  those 
here  stated: 

"If  one  of  the  objects  of  the  statute  was  to 
abolish  the  distinction  between  deeds  inter  par- 
tes and  deeds  poll  in  the  respect  referred  to,  and 
to  bring  the  former  within  the  rule  of  the  com- 
mon law  applicable  to  the  latter,  it  was  clearly 
not  intended  to  change  that  part  of  the  rule 
that  only  a  person  named  or  definitely  pointed 
out  in  a  deed  as  the  beneficiary  can  sue  there- 
on, and  this  was  not  its  effect  The  statute  does 
not  enable  one  who  is  not  a  party  to  the  deed 
to  maintain  an  action  thereon,  unless  he  is  plain- 
ly designated  by  the  instrument  as  the  benefi- 


ciary, and  the  covenant  er  promise  la  made  for 

his  sole  benefit" 

The  deed  here  involved  neither  namea  any 
creditors  nor  indicates  them  otherwise  than 
by  reference  to  the  decree.  The  acceptance 
thereof  bound  the  grantee  to  "assume  and 
settle"  only  the  valid  liens  so  set  oat  Ob- 
viously this  covenant  was  made  with  the 
grantors,  and  primarily  for  their  benefit,  and 
only  for  the  incidental  benefit  of  the  lienhold- 
era.  Moreover,  the  covenant  was  not  abso- 
lute for  it  was  to  pay  only  the  valid  liena,  and 
the  covenantor  was  expressly  relieved  from 
payment  of  any  lien  that  should  be  rejected 
on  an  appeaL 

As  interpreted  by  the  plaintiff,  the  statute 
would  permit  him  to  recover  here,  on  this 
deed,  a  sum  of  money  the  right  to  which  may 
still  be  in  litigation  in  another  suit  If  he 
has  any  ri^t  of  action,  it  accrued  at  onoe  on 
the  delivery  of  the  deed,  when  the  right  of 
appeal  had  not  expired,  and  he  could  then 
have  recovered,  notwithstanding  the  possibil- 
ity of  a  reversal  of  the  decree  and  rejection 
of  his  daim  as  a  lien  on  the  land,  and  In  spite 
of  the  provision  relieving  the  grantee  from 
obligation  as  to  it,  in  that  event  His  remedy 
is  obviously  in  the  equity  suit  in  which  be 
has  asserted  his  claim.  There  he  will  ulti- 
mately obtain  such  relief  as  he  Is  entitled  to, 
in  such  manner  as  will  amply  proteet  the 
rights  of  all  other  ifiterested  parties. 

For  these  reasons,  the  judgment  complained 
of  will  be  reversed,  the  verdict  set  aside,  and 
the  action  dismissed,  but  without  prejudice  to 
King's  right  to  have  recourse  to  the  land 
mentioned  and  described  in  the  deed,  for  the 
Miforcement  of  any  right  he  may  have  re- 
specting the  same. 


(75  w.  Va.  M9 

DILLON  V.  UNITED  STATES  GOAIi  A 

COKE  CO.     (No.  2496.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  23,  1915.    Rehearing  Denied 

April  20,  1915.) 

(SyUahus  by  the  OourL) 

"L  Masteb  and  Sjsbvant  ^=>150— MntOB  Bm* 

PLOYfi— Duty  of  Mastbs. 

The  duty  imposed  by  law  requires  a  mas- 
ter to  warn  and  instract  hia  minor  servant  of 
latent  dangers;  and  if,  in  obeying  Uie  orders 
of  a  general  superintendent,  he  engages  in  senr- 
ices  other  than  those  regularly  assigned  to  and 
performed  by  him,  dan.i;er  from  which  the  serv- 
ant does  not  comprehend  or  appreciate  because 
unknown  to  him,  but  of  which  the  master 
knows  or  by  the  exercise  of  reasonable  dili- 
gence ought  to  know,  and  fails  so  to  warn  and 
instruct,  he  is  liable  for  resulting  injuries  to  a 
servant  free  from  negligence  directly  contribD^ 
ing  thereto. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  297,  ^9-302,  305-307; 
Dec  Dig.  ^=s>150.] 

2.  Masteb  and  Servant  ^=s>28&— Injubt  to 
Minor  Emplot^  — Appbbgiation  of  Dah- 
OBB— Question  fob  Jubt. 

Whether  a  minor  servant,  over  14  yean 
old,  without  warning  or  instruction,  under- 
stands and  appreciates  dangers  incident  to  work 
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not  within  the  scope  of  his  regular  duties.  Is  a 
question  of  fact  for  the  jury,  under  proper  in- 
structions from  the  court  trying  the  case. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Jl  1001,  1006,  1008.  1010- 
1015.  1017-1033,  1036-1042,  1044,  lOS-lOSO; 
Dec.  Dig.  <&»2S6.] 

3.  Mastbb  aitd  Ssbyant  ^s»156,  222— Injitbt 
TO  MiNOB  Emplot£— AssmfipnoN  ot  Risk 
—Duty  to  Wabn— Waivbb. 

A  minor  serrant  may,  without  assumption 
of  risk  or  waiver  of  the  master's  duty  to  warn 
and  instruct,  obey  the  order  of  a  general  su- 
perintendent to  perform  specific  work  outside  of 
nis  regular  employment,  unless,  by  reason  of 
his  capacity  and  experience  and  Imowled^  of 
the  hazards  of  the  work,  he  fully  appreciates 
the  dangers  and  the  proper  means  of  avoiding 
injury  therefrom. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dir.  H  311,  812,  64&-651 ;  Dec 
Dig.  <Ss»156»  222.] 

Error  to  Oircnit  Court,  McDowell  County. 

Action  l^  Ixxn  L.  Dillon  against  the  Unit- 
ed States  Coal  &  Coke  Company.  Judgment 
for  plaintiir,  and  defendant  brings  error.  Af- 
firmed. 

Anderson,  Strother  &  Hughes,  of  Welch, 
for  plaintiir  in  error.  Cook,  Lltz  &  Harman 
and  G.  W.  Howard,  all  of  Welch,  for  defend- 
anf  In  error. 

I/YNOH,  J.  Eon  L.  Dillon,  aged  16  years 
when  employed  by  defendant,  by  his  next 
friend  broufi^t  trespass  on  the  case  for  in- 
juries received  while  engaged  in  performance 
for  defendant  of  services  other  than  those 
previously  assigned  to  him  and  which  prior 
to  the  injury  had  been  performed  by  him 
pursuant  to  his  contract  of  employment  Fbr 
reversal  of  a  Judgment  for  $9,000  rendered 
on  the  verdict  of  a  Jury,  defendant,  on  writ 
therefor,  assigns  numerous  errors. 

Though  in  the  petition  for  the  writ  defend- 
ant complains  of  rulings  upon  demurrer,  it 
does  not  in  argument  point  out  any  defects 
in  the  declaration ;  and  it  seems  sufflddht  as 
to  the  second  and  third  counts,  adjudged 
good  by  the  trial  court 

The  cause  averred  in  the  second  count,  in 
brief,  is  that,  although  the  work  assigned 
plaintiff  as  his  regular  employment — the  oil- 
ing of  mine  cars,  separating  slate  and  bone 
from  the  coal  as  it  passed  over  the  bone 
table  at  the  tipple  at  the  mine,  and  carry- 
ing samples  of  coal  to  defendant's  offices  for 
inspection — and  which  he  was  competent  and 
had  sufficient  skill  and  experience  to  perform 
without  risk  to  his  personal  safety,  was  not 
hazardous,  defendant  required  him  to  en- 
gage, without  warning  or  instruction,  in  oth- 
er, perilous,  and  dangerous  work,  in  the  per- 
formance of  which  he  was  unskilled  and  in- 
competent of  which  defendant  had  notice, 
whereby,  and  without  fault  on  his  part,  he 
received  the  injury  sued  for. 

The  third  count  averred,  in  detail,  defend- 
ant's ownership  of  a  railroad  track,  connect- 
ed by  switches,  <^;)erated  as  part  of  its  min- 
ing facilities   in  conjunction  with  its  coal 


tipples  and  dumps;  the  shifting  of  cars 
thereon,  the  method  employed  in  the  opera* 
tion  of  the  cars  on  the  tracks,  and  the  charac- 
ter of  the  rails  used  in  the  construction  and 
operation  thereof;  that  the  ends  of  the 
adjustable  switch  rails  originally  were,  or 
by  use  had  become,  flattened  "to  a  sharp 
feather  edge  and  pointed  away  from  the  coal 
tipple";  that  the  custom  was  to  couple  and 
push  several  cars  together,  called  a  "trip," 
and,  when  so  coupled,  only  a  narrow  space 
remained  between  the  cars,  into  which  space 
the  employes,  required  to  move  the  trip  to- 
wards the  tipple  or  dump,  ordinarily  en- 
tered and  pushed  with  their  backs  against 
the  forward  car;  and  that  plaintiff,  though 
not  employed  for  that  work,  and  not  being 
competent  nor  having  sufficient  discretion  or 
skill  therefor,  was,  without  warning  or  in- 
struction, required  by  defendant  to  engage, 
in  the  same  manner,  in  pushing  a  trip,  where- 
by, and  without  fftult  on  his  part  he  was 
injured. 

The  causes  so  averred  are,  in  the  main, 
sustained  by  full  and  competent  proof.  They 
are  controverted  in  part  only.  Indeed,  the 
only  disputed  fact  is  whether  plaintiff  volun- 
tarily, or'  upon  the  direction  of  T.  A.  Wood, 
defendant's  superintendent,  engaged  in  help- 
ing move  the  trip  of  cars. 

Though  in  its  petition  relying  on  many 
alleged  erroneous  ruUngs,  defendant  In  argu- 
ment relies  only  on  those  hereafter  mention- 
ed and  discussed.  Except  as  to  rulings  upon 
instructions,  and  as  to  the  amount  assessed 
as  damages,  the  vital  questions  may  readily 
be  confined  within  narrow  limits.  The  one 
reaching  the  real  merits  of  the  case  is:  Did 
plaintiff,  who  when  injured  was  over  four- 
teen years  of  age,  presumptively  have  suffi- 
cient capacity  to  appreciate  and  comprehend 
the  dangers  incident  to  performance  of  the 
duties  specially  required  of  him,  and  to 
know  the  safest  manner  of  avoiding  Injury 
from  them? 

Plaintiff  had  begun  work  at  defendant's 
coal  mine  18  days  before  the  accident  As 
stated,  his  general  employment  was  oUing 
mine  cars,  separating  slate  and  bone  from 
the  coal  as  It  passed  over  the  bone  table 
through  the  tipple  to  the  place  of  loading  on 
cars  for  shipment,  and,  at  a  certain  hour 
each  day,  carrying  samples  of  coal  to  Gary  for 
Inspection  by  defendant's  officers  and  agents. 
According  to  his  testimony,  he  was,  on  the 
morning  of  the  injury,  occupied  In  warming 
or  melting  "grease"  preparatory  to  oiling  the 
cars,  pursuant  to  the  direction  of  Anderson 
Dillon,  his  cousin  and  the  tipple  boss,  under 
whose  immediate  control  he  worked.  That 
duty  being  performed,  Anderson  Dillon  direct- 
ed him  to  resume  his  place  at  the  bone  table, 
when,  if  plaintiff's  testimony  is  true.  Wood, 
the  general  superintendent  of  the  mine,  or- 
dered him  to  proceed  to  the  assistance  of  oth- 
er employes  engaged  or  about  to  become  en- 
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gaged  in  pushing  towards  tbe  coal  dnmp  a 
''trip*'  of  mine  cars  standing  on  the  side 
track  used  in  operating  and  shifting  the 
cars.  He  says  that  he  and  Wood  both  hur- 
ried to  that  point,  when  the  latter  directed 
him  "to  get  in  and  push,'*  plaintiff  interpret- 
ing the  direction  to  mean  a  command  to  do 
as  defendant's  other  servants  did  or  were 
doing  in  the  performance  of  the  same  service, 
the  "trip  of  cars"  consisting  of  from  six  to 
ten  loaded  coal  cars;  and  that,  as  these 
men  were  then  standing  between  the  cars 
and  pushing  with  their  backs,  plaintiff  ac- 
cordingly assumed  the  same  position,  and, 
upon  taking  it  and  in  moving  backward 
astride  the  rail  near  the  switch,  he  was 
caught  and  injured  in  the  manner  hereafter 
described. 

After  stating  his  age»  that  he  was  "raised 
on  a  farm,"  and  "never  was  about  a  rail- 
road" or  "any  public  place  at  all  to  work 
any"  before  his  employment  by  defendant, 
plaintiff,  as  a  witness  in  his  own  behalf, 
testified: 

"Well,  I  went  right  along  up  there  with 
Wood,  and  when  he  told  me  to  get  in  there,  of 
<*our8e  I  was  in  a  trot;  we  were  in  a  hurry  to 
get  the  cars  dropped  down;  they  was  a  right 
.smart  distance  from  where  we  dumped  the  coaL 
We  wanted  to  drop  all  the  cars  down  together, 
so  we  wouldn't  have  to  walk  up  there  and  get 
them  one  at  a  time.  I  didn't  snow  there  was 
&  switch  about  I  was  in  a  hurry.  Thej  never 
told  me,  the  super  (Wood)  never  had  told  me 
there  was  any  danger;  and  I  got  in  there,  you 
know,  pushing  back  down,  just  backing  up, 
pushing  the  cars,  and  I  hung  my  heel  in  the 
switch.  Of  course,  if  he  bad  told  me  there  was 
any  danger,  I  wouldn't  have  went  in  there. 
♦  ♦  ♦  WelL  the  next  car  kept  on  rolling.  It 
just  rolled  right  on  up  on  me.  *  *  *  The  car 
was  coming  on.  I  didn't  have  time  to  Jerk  my 
heel  out  of  the  switch.  The  car  ran  right  upon 
my  leg.  The  fellow  next  to  me  threw  on  the 
brake.  If  the  car  had  kept  on  rolling,  it  would 
have  run  up  my  leg;  but  he  put  on  the  brake, 
and  it  stopped  the  wheels  from  rolling.  The 
car  wheels  was  on  my  le^,  and  the  leg  was 
on  the  rail.  The  wheels  slid,  and  they  and  my 
leg  slid  together.  That  is  all  that  kept  it  from 
rolling  on  my  body.  *  *  *  I  was  pushing 
backward,  because  the  cars  just  fit  you,  you 
know,  come  along  about  your  back:  and  if 
a  person  gets  up  this  way  (indicating)  to  push 
with  their  hands  there  is  not  room  to  stretch 
clean  out  this  way.  If  a  person  gets  between 
the  cars,  thero  is  not  room  to  push  with  their 
hands.  I  just  turned  right  around  and  pushed 
with  my  back." 

He  also  said  the  men  pushing  with  him 

"turned  around,  pushing  backward  with  their 

backs  to  the  car";   that  he  did  not  see  the 

switch,  but  probably  could  have  seen  it 

"But  we  were  in  a  hurry,  and  I  was  not 
thinking  of  any  danger.  I  didn't  think  he 
would  put  me  m  there  where  thero  was  any 
danger.  ♦  ♦  •  The  cars  were  just  starting, 
you  know.  We  wero  all  taking  short  steps. 
We  were  pushing  all  the  cars  together.  They 
were  all  coupled  together,  about  six  or  eight  of 
them.  Five  or  six  men  were  pushing.  The 
track  was  nearly  level,  and  the  cars  hard  to 
start." 

Though  Wood  admits  he  was  present  at 
the  time  and  place  of  the  injury,  he  express- 
ly denies  the  statement  that  he  summoned 
plaintiff  to  Join  in  such  labor.    No  witness 


corroborates  either  of  them.  They  alone  tes- 
tify to  that  fact,  and  their  statements  are 
directly  contradictory.  Wood  says  be  had 
not  seen  or  spoken  to  plaintiff  at  any  time 
that  morning  until  he  heard  him  cry  out  with 
pain  and  saw  him  under  the  wheels  of  the 
car.  Apparently,  they  seemed  equally  fair 
and  frank,  and  neither  sought  to  evade  or 
deceive,  so  far  as  we  can  determine;  each 
of  them  testifying  to  the  fact  as  be  under- 
stood it  to  be. 

Except  as  to  the  position  and  situation  of 
the  two  rails,  the  track  at  the  place  of  in- 
jury was  not  materially  defective  Witness- 
es familiar  with  its  condition  so  state;  and 
none  of  them  say  it  was  unsafe  or  danger^ 
ous  for  use  by  one  familiar  with  Its  situa- 
tion and  condition  at  that  time,  or  that  a 
duly  prudent  and  cautious  man  In  passing 
along  and  over  it,  even  thou^  he  were  en- 
gaged in  moving  cars  in  the  manner  stated, 
would  probably  sustain  injury.  But  can  we 
say,  as  a  matter  of  law,  no  danger  was  likely 
to  result  to  employ^  xmaccustomed  to  the 
work  performed  by  plaintiff?  While  Ander- 
son Dillon  does  testify  he  told  plaintiff  to 
keep  away  from  loaded  coal  cars  for  any 
purpose,  the  latter  contradicts  him.  Bnt,  if 
true,  Wood  was  the  superior  oflScer  In  charge 
of  operations  at  the  mine.  Anderson  Dillon's 
authority  was  not  supreme.  Plaintiff  was 
therefore  Justified  in  obeying  Wood's  direc- 
tion. And  what  Wood  said  was  more  than 
mere  direction.  It  was  an  order,  a  com- 
mand, according  to  plaintiff's  testimony. 

[1-8]  Under   such   circumstances,    did  de- 
fendant fail  to  perform  the  duty  to  its  serv- 
ant to  warn  and  instruct,  and,  if  so,  was 
such  failure  the  proximate  cause  of  the  in- 
Jury?     Naturally  and  necessarily,  the  duty 
to  warn  and  instruct,  and  the  consequential 
liability  ensuing  the  faUure  to  perform  it, 
vary  somewhat  according  to  the  age.  Intelli- 
gence, capacity,  and  skiU  of  the  servant  and 
the  character  of  the  employment,   as  does 
also  the  application  of  the  doctrine  as  to  the 
assumption  of  risks.    Where  an  adult  mij^ 
be  deemed  to  have  assumed  the   risk  and 
waived  the  master's  duty  as  to  safe  place 
and  appliance  or  dangers  of  the  employment, 
no  such  assumption  or  waiver  would  equally 
be  attributed  to  an  infant    Turner  v.  Bail- 
road  Co.,  40  W.  Va.  676,  22  S.  tB.  83.    If  an 
adult  servant  and   the  master  have  equal 
knowledge  of  patent  dangers  incident  to  the 
particular  employment,  the  servant,  who  un- 
dertakes it,  assumes  the  risk,  if  he  has  sufS- 
cient  discretion  to  appreciate  such  dangers. 
It  is  not  so,  however,  where  the  defects  or 
hazards  are  latent,  and  the  master  is  aware, 
or   by   reasonable   diligence  ought   to  have 
known,  of  their  existence.    In  such  caae^  his 
duty  requires  him  to  warn  against  the  dan- 
ger, and  his  failure  so  to  do  will  impose  upon 
him  liability  for  a  resultant  injury,  though 
the  employ^  be  an  adult     The  same  duty 
devolves  upon  the  master,  even  where  ihe 
hazards  are  patent,  if  through  youth,  inex- 
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perience,  or  other  cause  the  servant  is  In- 
competent fully  to  understand  and  appreciate 
the  nature  ^nd  extent  of  the  hazard.  The 
master  le^ly  can  absolve  himself  from  lia- 
bility for  injuries  to  an  infant  servant  only 
by  warning  and  instructing  him,  ahd  not 
then  unless  the  infant  has  sufficient  intelli- 
gence and  capacity  to  appreciate  the  dan- 
gers and  to  contract  in  his  own  behalf.  Gie- 
bell  V.  Collins  Co.,  54  W.  Va.  618,  46  S.  E. 
509 ;  Bwing  v.  Fuel  Co.,  66  W.  Va.  726,  65  S. 
B.  200,  29  L.  E.  A.  (N.  S.)  487.  The  liability 
of  the  master  for  injuries  sustained  by  an 
infant  servant  in  the  course  of  his  employ- 
ment depends  upon  the  infant's  capacity  to 
comprehend  and  avoid  the  incidental  dangers, 
and  whether  he  is  fully  advised  concerning 
them.  His  age,  between  7  and  21  years,  is 
only  an  evidential  fact  to  be  considered  up- 
on the  question  of  capacity  and  intelligence. 
Swing  V.  Fuel  Co.,  supra.  In  the  absence  of 
such  capacity  and  intelligence,  the  master 
cannot  escape  liability  on  the  ground  that 
the  injury  to  the  minor  was  due  to  accident 
or  the  negligence  of  a  fellow  servant.  Ewing 
V.  Fuel  Co.,  supra.  The  duty  imposed  as  to 
dangers  incident  to  the  work  and  not  patent 
to  the  infant  or  of  the  existence  of  which 
he  is  not  advised,  or  by  reason  of  lack  of 
capacity  and  experience  he  cannot  appre- 
ciate or  avoid,  requires  the  master  to  respond 
in  damages  for  injuries  resulting  from  such 
dangers.  McCarty  v.  Lumber  Co.,  80  S.  E. 
810. 

This  court  has  virtually  said  that,  where 
a  servant,  though  an  adult,  is  not  aware  of 
the  risk  or  danger  of  an  employment,  and 
the  master  knows,  or  if  reasonably  diligent 
ought  to  know,  of  the  danger,  and  fails  to 
warn,  and  injury  results  to  the  servant,  the 
master  must  respond  in  damages  therefor. 
Skldm^re  v.  Kaiiroad  Co.,  41  W.  Ya.  293.x  A 
servant  who  has  ordinary  prudence,  and  be- 
lieves no  injury  will  result  from  performance 
of  duties  specially  required  of  him,  may  en- 
gage in  them ;  and  if,  while  so  doing,  he  suf- 
fers injury  from  a  defect  in  the  instrumen- 
tality used,  he. does  not  lose  his  right  to 
complain,  if  not  warned  by  the  master,  un- 
less he  comprehends  and  appreciates  the  dan- 
gers. Cement  Co.  v.  Luck,  108  Va.  427,  49 
S.  E.  577,  in  which  it  is  further  said  greater 
care  is  required  of  the  master  in  giving 
warning  as  to  the  special  work  than  if  the 
servant  was  engaged  in  the  regular  line  of 
his  employment  So,  in  Cave  v.  Limestone 
Co.,  82  S.  E.  1095,  we  said  an  adult,  who 
when  injured  was  engaged,  without  warning, 
in  work  outside  of  his  regular  employment, 
was  entitled  to  recover  for  injuries  inflicted. 
Likewise,  in  Michael  v.  Machine  Works,  90 
Va.  492,  19  S.  E.  261,  44  Am.  St  Rep.  927, 
It  was  said  that,  if  a  servant  is  ordered  tem- 
porarily to  work  in  another  department  of 
the  master's  general  business,  of  such  a  dif- 
ferent character  that  it  cannot  be  said  to  be 
within  the  scope  of  his  employment,  he  does 
not,  by  obeying,  necessarily  assume  the  risks 
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incident  to  the  new  work;  and  that,  when  so 
placed,  where  engrossing  duties  are  required 
of  him,  he  has  a  right  to  assume  that  the 
master  will  not  without  proper  warning,  sub- 
ject him  to  other  and  unknown  perils  from 
which  the  work  exacted  necessarily  dis- 
tracts his  attention.  Failure  of  the  master 
so  to  warn  is  negligence^  for  which  he  is  lia- 
ble in  case  of  injury  sustained  by  the  serv- 
ant while  so  engaged.  4  Labatt  on  Mast  & 
Serv.  I  1362,  in  effect  says  a  servant  who  is 
directed  or  commanded  to  perform  a  par- 
ticular duty,  in  performance  of  which  he  is 
injured,  may  be  deemed  to  have  been  misled 
and  impelled  to'  encounter  the  danger  inci- 
dent to  it  and,  on  that  gr6und,  is  relieved 
from  the  common-law  bar  based  on  assump- 
tion of  risks.  See,  also,  Gartin  v.  Coal  dc 
Coke  Co.,  72  W.  Va.  406,  78  S.  E.  673.  As 
generally  these  authorities  discuss  liability 
for  injuries  to  adults,  it  may  properly  be  as- 
sumed that  a  much  higher  duty  devolved  on 
defendant  to  protect  its  minor  and  inexperi- 
enced servant 

Whether,  under  the  circumstances  estab- 
lished by  proof,  and  the  authorities  cited  as 
applicable  to  them,  plaintiff  had  sufficient 
capacity  and  experience  to  comprehend  the 
hazards  of  the  employment  such  as  he  de- 
scribed, outside  of  the  regular  work  assigned 
to  him,  and  did  in  fact  appreciate  the  nature 
and  extent  of  the  dangers  and  know  how  to 
avoid  injury  therefrom,  are,  as  we  said  in 
Cave  V.  Limestone  Co.,  supra,  and  Neil  v. 
Timber  Oo.  (recently  decided  by  this  court) 
84  S.  E.  239,  questions  of  fact  for  submis- 
sion to  the  jury,  together  with  such  instruc- 
tions as  may  be  deemed  proper  for  their  gui- 
dance in  reaching  a  just  conclusion  on  the 
merits  of  the  case  presented  to  them.  These 
questions  they  have  resolved  by  a  verdict 
which,  not  being  plainly  wrong,  cannot  be 
disturbed  upon  this  review. 

Objection  is  urged  against  plaintiff's  in- 
struction No.  1,  defining  the  master's  duty  to 
warn  when  required  by  the  youth  and  inex- 
perience of  a  servant!  the  argument  being 
based  on  want  of  evidence  to  support  it  A 
sufficient  reply  is  that  plaintiff  testified  he 
was  not  warned,  did  not  know  there  was  any 
switch  at  the  place  of  injury,  did  not  see  it, 
and  that  if  he  had  known  of  its  existence 
and  location  or  its  dangerous  character,  or 
had  been  warned  of  its  existence  and  the 
probability  of  injury  therefrom,  he  would  not 
have  been  injured.  This  evidence  warrant- 
ed the  giving  of  the  instruction,  as  it  also 
did  the  refusal  of  defendant's  instruction  No. 
1,  also  complained  of. 

Defendant  also  complains  that  its  instruc- 
tions 9,  11,  and  16  were  improperly  refused. 
Under  the  decisions  cited,  an  instruction  say- 
ing, as  No.  9  did,  that  as  plaintiff  was 
over  14  years  old  when  injured,  he  must  be 
deemed  to  have  had  sufficient  capacity  to 
comprehend  and  avoid  the  dangers  incident 
to  the  employment  is  erroneous.    The  more 
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vital,  and  the  decisive,  question  was  wbether 
plaintiff,  although  he  may  have  possessed 
such  capacity,  did  In  fact,  in  the  absence  of 
warning  or  Instruction,  appreciate  the  dan- 
gers and  know  the  safest  means  of  avoiding 
theuL  When  read  in  view  of  the  facts  on 
which  it  is  based,  Wilkinson  v.  Coal  &  Coke 
Co.,  W  W.  Va.  ©3,  61  S.  H.  875,  20  I«.  B.  A. 
(N.  S.)  331,  dted  by  defendant,  does  not  sus- 
tain the  proposition  stated.  The  question  in 
that  case  was  whether  the  boy  employed  to 
operate  chock  blocks  on  an  incline  had  suffi- 
cient skill  and  understanding  to  perform 
properly  the  service  required,  on  which  de- 
pended not  his  own  safety,'  because  he  was 
not  injured,  but  the  safety  of  other  em- 
ployes necessarily  imperiled  by  his  lack  of 
skill  in  performance  of  the  work  assigned  to 
him.  The  person  who  was  thereby  injured, 
and  not  the  alleged  incompetent  servant, 
sought  recovery.  In  other  words,  it  was  of 
the  negligent  employment  of  an  incomi>etent 
minor  servant  the  court  was  speaking;  while 
here  is  involved  a  lack  of  ability  and  skill  to 
comprehend  and  avoid  dangers  from  which 
the  servant  himself  was  injured  through  lack 
of  warning  of  the  perils  of  the  employment 
Instruction  No.  16  restates,  though  somewhat 
more  in  detail,  the  same  proposition  em- 
bodied in  No.  9,  and  was  not  improperly 
refused,  for  the  same  reason.  It  does  not 
state  a  correct  legal  proposition.  If  true,  a 
master  would  not  be  liable  to  any  minor 
servant,  under  any  dreumstances,  where  the 
danger  is.  patent  to  an  adult  and  is  "out  in 
the  world  in  broa4  daylight"  BesldeB,  what 
has  been  said  as  to  No.  9  applies  in  some 
degree  to  this  instruction. 

Defendant's  instruction  No.  11,  if  given, 
would  have  told  the  Jury  that  LT  on  more 
than  one  occasion  plaintiff  had  been  at  the 
place  of  injury,  and  could  easily  and  readUy 
have  seen  the  switch,  he  cannot  excuse  his 
want  of  knowledge  of  its  existence  "by  stat- 
ing he  did  not  know  It  was  there  and  had 
not  noticed  it.*'  The  conclusion  drawn  does 
not  necessarily  follow  from  the  premises. 
No  witness  stated  plaintiff  had  any  knowl- 
edge of  the  switch,  or  saw  it,  or  by  the  ex- 
ercise of  reasonable  diligence  tsould  have  an- 
ticipated its  dangerous  position  and  char- 
acter when  concealed  by  coal  cars  standing 
on  and  over  it  The  cars  evidently  were 
dose  together,  with  scarcely  room  enough 
between  them  to  observe  the  location  of  the 
switch  or  the  loose  end  of  the  switch  rail,  or 
that  his  foot  would  catch  between  it  and  the 
permanent  rail  and  drag  him  down  and  un- 
der the  cars.  And,  even  If  he  observed  the 
situation  of  the  two  rails,  his  view  was  not 


then  limited  by  tbe  presence  of  the  cars.  Be 
saw  them,  if  at  all,  when  the  track  was  not 
in  use;  and,  although  an  adult  might  have 
entered  between  the  cars  at  his  peril.  It  can- 
not be  said  'a  boy  16  years  of  age  would 
or  ought  to  have  antidpated  any  danger 
from  following  the  example  of  the  men  en- 
gaged in  a  like  service^ 

Defendant  criticizes  as  excessive  the 
amount  ascertained  as  damages.  But,  as 
dearly  appears,  the  injuries  were  serloos, 
and,  to  some  extent,  permanent  Plalntiirs 
injured  leg  is  now  shorter  than  It  was  before 
the  acddent  His  foot  was  mashed,  the  bone 
of  the  leg  broken,  the  flesh  lacerated  and 
torn  from  it,  27  pieces  of  the  bone  protruded 
and  were  removed  from  it,  and  evidently, 
and  unavoidably,  he  must  have  Battered 
grievous  pain  from  that  time  to  the  present 
and  he  Is  still  suffering  pain  from  it  Hie 
surgeon  who  attended  him  described  the  In- 
Jury  as  a  compound  fracture,  v^ith  extenstve 
laceration  of  the  tissues  upon  the  ankle  and 
knee.  He  states  that  the  bone  was  broken 
and  exxx)sed,  that  there  Is  still  andiylosls  or 
stiffness  in  the  ankle  Joint,  and  that  in  his 
opinion  the  ankle  will  always  be  stiff.  Aa 
to  the  probability  of  any  physical  adjust- 
ment of  the  present  difference  In  the  lengths 
of  plaintlfTs  legs,  he  said: 

"The  fracture— the  injury-r-is  about  the  mid- 
dle of  the  long  boncL  and  the  growth  is  from  the 
upper  fourth  and  toe  lower  fourth  of  the  lone 
bone ;  what  we  call  epiphysis.  While  he  is  a 
young  boy— I  do  not  know  his  age — after  he 
matures  it  should  not  be  comparatively  as  short 
as  it  is  now." 

He  also  testified  that  at  times  he  thought 
it  would  be  necessary  to  amputate  plalntUTs 
leg;  that  he  suffered  excruciating  pain,  and 
at  times  he  thought  it  would  be  impossible 
to  save  his  life  even  by  an  amputation ;  that 
he  yet  frequently  dresses  the  leg;  that  the 
bone  was  badly  mashed  and  q;»lintered,  parts 
of  it  disintegrated,  and  were  thrown  off  in 
the  process  of  healing.  Under  sndi  dreum- 
stances, while  the  Judgment  Is  indeed  large 
in  amount,  we  caimot  say  it  is  so  grossly 
excessive  as  to  warrant  reversal  for  that 
cause  alone  Goshom  v.  Mold  &  Foundry  Co^ 
65  W.  Va.  250,  64  S.  B.  22;  Bwing  v.  Fnd 
Oo.,  65  W.  Va.  726,  65  S.  B.  200,  29  I<.  B.  A. 
(N.  S.)  487;  McCarty  v.  Wood,  80  S.  B.  810; 
Farish  v.  Belgle,  11  Grat  (Va.)  697,  62  Am. 
Dec.  666.  See,  also,  the  exhaustive  notes  on 
excessiveness  of  verdicts  in  actions  for  per- 
sonal injuries,  appended  to  Buck  v.  Brew- 
ery Ck>.,  Ann.  Cas.  lOlSA,  1361,  and  Ballway 
Co.  V.  Hadley,  16  Ann.  Cas.  8. 

The  views  we  have  expressed  lead  to  af- 
firmance of  the  Judgment  complained  of. 
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LOGANVILI^B  BANKING   CO.   v.  FOR- 
RESTER et  al.     (No.  271.) 

(Supreme  Court  of  Georgia.     April  13,  1915.) 

(Syllabus  hy  the  Court.) 

1.  UsuBT  ^=»  45,  80— Rbsekvation  of  Inteb- 
EST — Secueitt  Deed— Validity. 

Tbe  reserving  of  interest  in  advance  by  a 
bank  at  the  highest  legal  rate  of  interest  on 
a  loan,  whether  it  be  a  short  or  long  term  loan, 
is  usurious;  and  a  deed  to  land  given  to  secure 
a  promissory  note  for  the  loan  is  void  on  ac- 
count of  the  usury. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  H  98,  158-160;   Dec.  Dig.  «=»45,  80.] 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  UsuBT  ^=»12— What  Constitutes. 

To  constitute  **u8ury"  within  Civ.  Code 
1910,  I  3427,  it  is  essential  that  there  be,  at 
the  time  the  contract  is  executed,  an  intent 
on  the  iMLrt  of  the  lender  to  take  or  charge  for 
the  use  of  money  a  higher  rate  of  interest  than 
that  allowed  by  law.  If  th^  intent  be  to  take 
only  legal  interest,  a  slight  and  trifling  excess, 
due  to  mistake  or  inadvertence,  will  not  taint 
the  transaction  with  usury,  but  if  the  purpose 
be  to  take,  from  the  money  advanced  at  the 
time  of  the  loan,  the  legal  maximum  rate  of 
interest,  the  transaction  is  a  usurious  one. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  Si  23,  24^  146 ;  Dec  Dig.  <Ss»12. 

For  other  definitions^  see  Words  and  Phrases, 
First  and  Second  Series,  Usury.] 

Certified  Questions  from  Court  of  Appeals. 

Action  between  the  liOganville  Banking 
Company  and  S.  N.  Forrester  and  others. 
From  the  judgment,  the  Banking  Company 
appeals,  and  the  Conrt  of  Appeals  certifies 
certain  questions  to  the  Supreme  Court 
Questions  answered  in  opinion.  ^ 

The  Court  of  Appeals  requested  an  instruc- 
tion from  the  Supreme  Court  in  answer  to  the 
following  questions: 

"(1)  Does  the  taking  or  reserving  of  interest 
in  advance  by  a  bank  at  the  highest  legal  rate 
on  a  short-term  loan  render  the  contract  usuri- 
ous within  the  purview  of  section  3427  of  the 
Civil  Code,  so  as  to  make  null  and  void  a  deed 
to  realty,  given  to  secure  the  payment  of  a 
promissory  note  representing  the  amount  of 
fluoh  a  loan? 

**(2)  What  would  be  the  maximum  length  of 
time  in  which  a  loan  could  run  and  still  be  a 
'short-term  loan,'  on  which  interest  at  the  high- 
it  legal  rate  could  be  taken  in  advance? 

**(3)  Is  the  taking  of  interest  in  advance  at 
ac  highest  legU  rate  for  a  period  of  9  months 
and  11  days  usurious,  or  is  such  a  loan  relieved 
of  the  taint  of  usury  because  of  being  'a  short- 
term  loan?' " 

J.  H.  Felker,  of  Monroe,  for  plaintiff  in  er- 
ror. B.  L.  Cox  and  O.  Roberts,  both  of  Mon- 
roe, for  defendant  in  error. 

EJVANS,  P.  J.  [1]  The  legal  rate  of  inter- 
est in  this  state  is  7  per  centum  per  annum, 
but  the  parties  may  stipulate  in  writing  for 
a  higher  rate,  not  to  exceed  8  per  centum  per 
annum.  Our  statute  defines  usury  as  "the 
reserving  and  taking,  or  contracting  to  re- 
serve and  take,  either  directly  or  by  indirec- 


tion, a  greater  sum  for  the  use  of  money  than 
the  lawful  interest."  Civil  Code  1910,  t  8427. 
The  Code  (section  343Q  further  declares: 

"It  shall  not  be  lawful  for  any  person,  com- 
pany, or  corporation  to  reserve,  diarge,  or  take 
for  any  loan  or  advance  of  money,  or  forbear- 
ance to  enforce  the  collection  of  any  sum  of 
money,  any  rate  of  interest  greater  than  eight 
per  centum  per  annum,  either  directly  of  in- 
directly by  way  of  commission  for  advances, 
discount,  exchange,  or  by  any  contract  or  con- 
trivance or  device  whatever." 

All  laws  respecting  the  rate  of  interest 
charged  for  the  loan  of  money  by  individuals 
are  applicable  to  banks.  CItH  Code  1910,  | 
2336.  Titles  to  property  made  as  a  part  of 
an  usurious  contract  or  to  evade  the  laws 
against  usury  are  Toid.  Civil  Code  1910,  | 
3442.  That  interest  at  the  highest  legal  rate 
cannot  be  reserved  tn  tidvance  In  loans  ex- 
tending over  a  year  will  not  be  controverted. 
Numerous  decisions  establish  that  proposi- 
tion. Is  there  any  proper  ground  of  differ- 
entiation between  reserving  interest  at  the 
highest  legal  rate  on  long-term  loans  and  in 
taking  such  interest  in  advance  on  shortr 
term  loans,  within  the  purview  of  our  stat- 
utes? It  has  been  stated,  tn  the  course  of 
the  argument  In  several  of  the  opinions  of 
this  court,  that  the  taking  of  interest  in  ad- 
vance on  short-term  loans  in  the  usual  and 
ordinary  course  of  business  is  not  usurious. 
MacKenzie  ▼.  Flannery,  90  Ga.  591(5),  599, 
16  S.  E.  710;  Union  Savings  Bank  v.  Dotten- 
heim,  107  Ga.  606,  614,  34  S.  B.  217 ;  McCaU 
V.  Herring,  116  6a.  285,  243,  42  S.  E.  468.  On 
the  other  hand,  it  has  been  strongly  intimated 
that  the  statutes  respecting  Interest  and  usu- 
ry apply  alike  to  short  and  long  term  loans. 
Howell  V.  Pennington,  118  Ga.  494,  45  S.  E. 
272.  But  the  observations  in  those  cases  are 
obiter  dicta,  and  the  proposition  is  res  In- 
tegra in  this  state.  Patton  ▼.  Bank  of  Lafay- 
eUe,  124  Ga.  965,  53  S.  E.  664,  5  L.  IL  A.  (N. 
S.)  592,  4  Ann.  Cas.  639. 

In  many  Jurisdictions  a  rule  has  been  evolv- 
ed that  interest  may  be  taken  in  advance  on 
short-time  paper  without  rendering  the  trans- 
action usurious.  This  rule  of  law  is  said  to 
have  arisen  out  of  the  custom  and  practice 
of  banks.  Webb  on  Usiury,  |  111;  Tyler  on 
Usury,  298.  A  very  interesting  history  of 
the  legislation  respecting  interest  and  usury 
in  England  and  in  the  state  of  Georgia  will 
be  found  in  the  opinion-  of  Mr.  Justice  Cobb, 
in  Union  Savings  Bank  v.  Dottenheim,  supra. 
In  England  by  St  12  Anne,  5  per  cent,  was 
the  maximum  rate  of  interest,  and  all  bonds 
and  assurances  for  the  payn^ent  of  any  money 
to  be  lent,  whereby  a  greater  sum  was  re- 
served or  taken  for  interest,  were  declared 
void.  The  practice^  grew  up  for  bankers  to 
require  payment  of  bank  discount  in  addition 
to  the  highest  rate  of  interest  In  Aurl(^  v. 
Tliomas,  3  T.  B.  62,  it  was  held  that  in  the 
discount  of  bills  a  banker  may  take  more 
than  the  highest  legal  rate,  if  the  excess  be 
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taken  only  to  defray  the  expense  of  remit- 
tance, provided  such  excess  be  reasonable 
and  that  it  be  not  a  cover  for  usurious  inter- 
est If  the  transaction  was  not  a  discount 
in  the  way  of  trade,  but  was  merely  employed 
as  a  means  of  obtaining  more  than  the  legal 
rate  of  interest,  it  would  be  usurious.  Marsh 
V.  Martindale,  3  Bos.  &  P.  154.  The  rules  and 
practices  of  banks  in  this  regard  were  extend- 
ed to  transactions  between  individuals  and  to 
paper  not  negotiated  at  a  bank.  The  exten- 
sion of  the  custom  of  banks  to  Individuals  is 
not  allowable  on  any  proper  basis  of  logic, 
and.  is  defensible  only  on  the  principle  of  uni- 
formity. In  this  connection  it  may  be  well 
to  notice  that  our  statute  applies  the  laws  of 
interest  and  usury  as  affecting  individuals  to 
banks,  and  thiB  affords  strong  ground  for 
the  conclusion  that  banks  cannot  ingraft  on 
the  law  any  usage  or  custom  of  banks  variant 
with  the  law  of  usury.  Perhaps  a  majority 
of  the  American  courts  are  in  line  with  the 
English  decisions,  and  extend  to  individuals 
the  same  privilege  of  discount,  as  affecting 
the  interest  demanded  in  advance,  as  is  al- 
lowed by  the  usage  of  banks.  But  our  statute 
expressly  forbids  an  increase  of  the  maxi- 
mum interest  rate  by  way  of  discount;  and 
usage  cannot  override  a  positive  enactment  of 
law.  In  some  jurisdictions  statutes  prohibit 
banks  from  taking  any  greater  rate  of  inter- 
est or  discount  on  any  note  or  draft  or  other 
security  than  a  prescribed  rate,  but  provide 
that  such  interest  or  discount  may  be  cal- 
culated and  taken  according  to  established 
rules  of  banking.  In  such  cases  it  is  held 
that  the  statute  permits  the  taking  of  interest 
in  advance  upon  loans  made  by  a  bank  ac- 
cording to  the  established  rules  of  banking. 
Ticonic  Bank  v.  Jolinson,  31  Me.  414;  San- 
ford  V.  Lundquist,  80  Neb.  414,  118  N.  W.  129, 
18  L.  R.  A.  (N.  S.)  633. 

If  we  follow  the  words  of  the  statute, 
there  can  be  no  legitimate  differentiation  of 
short-term  from  long-term  loans.  Interest  is 
compensation  for  the  use  of  money.  In  de- 
termining whether  a  greater  sum  than  the 
maximum  rate  has  been  reserved,  we  look  to 
the  amount  received  and  the  interest  reserv- 
ed. If  the  borrower  does  not  receive  all  of 
the  principal  stated  in  his  obligation,  be- 
cause of  the  reservation  of  enough  to  pay 
the  interest,  he  does  not  receive  the  full 
amount  of  his  loan.  The  real  principal  of 
his  obligation  is  the  amount  which  he  actual- 
ly receives.  When  he  pays  the  principal  as 
stated  in  his  obligation,  from  which  the  maxi- 
mum rate  of  interest  was  deducted  in  ad- 
vance, he  pays  a  sum  in  excess  of  that  which 
he  received,  and  the  Interest  on  it  This  is 
true  in  both  short  and  long  loans,  and  the 
only  difference  is  that  as  applied  to  short 
loans,  the  disparity  between  the  sum  reserv- 
ed for  interest  and  the  actual  interest  is  not 
nearly  so  great  as  in  long  loans.  The  rate 
of  interest  and  the  effect  of  taking  more  than 


the  maximum  are  peculiarly  the  sabject  of 
statutory  regulation.  Our  lawmakers  were 
not  content  with  a  simple  statement  of  the 
rates  of  Interest  and  a  general  definition  of 
usury  (Civil  Code  1910,  tt  3426,  3427),  but 
undertook  to  denounce  as  unlawful  for  any 
person,  bank,  or  other  corporation  to  reserve 
or  take  for  any  loan  of  money  any  rate  of 
Interest  greater  than  8  per  cent  per  annnn^ 
either  directly  or  indirectly  by  way  of  con 
mission,  discount  exchange,  or  by  any  con^ 
tract  or  contrivance  or  device  whatever. 
The  reference  to  discount  and  exchange  ex- 
cludes the  custom  of  banks  in  making  these 
charges  additional  to  interest  in  the  loan  of 
money.  The  exclusion  does  not  except  short 
loans,  and  to  make  such  an  exception  would 
be  to  amend  and  change  the  statute,  whiiA 
courts  are  powerless  to  do. 

[2]  To  constitute  usury  it  is  essential  that 
there  be,  at  the  time  the  contract  \a  executed, 
an  intent  on  the  part  of  the  lender  tx>  take 
or  charge  for  the  i^se  of  money  a  highn 
rate  of  interest  than  that  allowed  by  law. 
Bellerby  v.  Qoodwyn,  112  6a.  806,  37  S.  E. 
376.  If  the  intent  be  to  take  only  legal  in- 
terest a  slight  and  trifling  excess,  due  to 
mistake  or  Inadvertence^  wiU  not  taint  the 
transaction  with  usury.  Rushing  v.  Willing- 
ham,  105  6a.  166,  81  S.  E.  154.  But  if  the 
purpose  be  to  take  from  the  money  advanced, 
at  the  time  of  the  loan,  the  legal  muTfinmn 
rate  of  interest,  tlie  transaction  is  an  usuri- 
ous one,  and  a  deed  to  land  given  to  secure 
the  debt  is  void  by  virtue  of  the  statute  (Civ- 
il Ck>de  1910,  |  3442),  which  declares: 

"All  titles  to  property  made  as  a  part  of  ai 
usurious  contract  or  to  evade  the  laws  against 
usury,  are  void."  B.each  v.  Lattner,  101  (ra. 
357,  28  S.  E.  110. 

All  the  Justices  concur,  except  FISH,  O 
J.,  absent  ^ 


(143  Qm.  291) 
O'NEAL  V.  VEAZEY  et  al.    (No.  258.) 
(Supreme  Court  of  Georgia.    March  10,  1915w) 

(ByUalu9  by  the  Court.) 

1.  Pasties  ^=^96  —  Desccbation  or  Bubial 
Gbouno  —  Action  fob  Damages  —  Amend- 
ment TO  Petition— Addition  of  Parties. 

Where  an  action  for  damac^es  was  brought 
for  the  desecration  of  a  burial  ground  by  cer- 
tain persons  alleging  themselves  to  be  the  beira 
at  law  and  nearest  of  kin  of  the  original  owno-, 
being  his  grandchildren  and  great-grandchzidreii, 
and  owning  the  lot  and  easement,  there  was  no 
error  in  allowing  an  amendment  adding  the 
names  of  certain  other  persons  as  other  grand- 
children and  great-grandchildren,  whose  names 
had  been  omitted  from  the  original  petition  by 
inadvertence  and  oversight  of  the  plaintifTs  at- 
torney. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  §§  160-166 ;  Dec.  Dig.  #=»05.] 

2.  Cembtbbies  ^»20— Pleading  ^s>250-l>BS- 
ecbation— Damages  Reoovebable— Amend- 
ment to  Petition. 

Nor.  in  connection  with  the  allegations  of 
the  petition,  was  there  error  in  allowing  an 
amendment  which  alleged  that,  by  the  destmc- 
tion  of  the  trees  and  shrubbery  upon  the  burial 
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ground,  the  defendant  not  only  damaged  the  lot, 
but  also  committed  an  injury  to  the  feelings  and 
peace  and  happiness  of  the  plaintiffs. 

[Ed.  Note. — ^For  other  cases,  see  Cemeteries, 
Cent  Dig.  $  22;  Dec.  Dig.  ^=>20;  Pleading, 
Cent  Dig.  fiS  730-733 ;  Dec  Dig.  <©=»250.] 

3.  Veediot  Afpbovbd. 

The  evidence  authorized  the  verdict,  and 
none  of  the  other  rulings  complained  of  are 
such  as  to  require  a  new  triaL 

Error  from  Superior  Court,  Greene  Coun- 
ty; J.  B.  Park,  Judge. 

Action  by  J.  A.  Veazey  and  others  against 
Alex  S.  O'Neal.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Affirmed. 

Noel  P.  Park,  of  Greensboro,  for  plaintiff 
in  error.  Jas.  Davison,  of  Greensboro,  for  de- 
fendants in  error. 

LUMPKIN,  J.  J.  A.  Veazey  and  sever- 
al other  plaintiffs  brought  suit  against  Alex 
S.  O'Neal,  alleging  in  substance  as  follows: 
The  administrator  of  Jesse  Veazey  conveyed 
to  W.  C.  Merritt  a  certain  tract  of  land  con- 
taining 117  acres,  more  or  less,  reserving 
a  certain  portion  thereof  as  a  family  bury- 
ing ground.  O'Neal  has  purchased  the  fee 
to  the  property  surrounding  the  burial 
ground,  with  full  notice  of  the  reservation 
thereof.  The  burial  ground  contains  the 
graves  of  Jesse  Veazey,  his  wife,  and  most 
of  his  immediate  kin,  and  ancestors  of  the 
plaintiffs.  Plaintiffs  are  the  heirs  at  law 
and  next  of  kin  of  Jesse  Veazey,  being  his 
grandchildren  and  great-grandchildren,  and 
have  the  right  to  be  buried  there  If  they  so 
desire.  The  plaintiffs  are  in  possession  of 
the  burial  ground,  and  own  the  easement 
and  right  of  burial  therein.  O'Neal  has  by 
himself  and  his  agents  entered  upon  the  bur- 
ial ground  and  injured  and  defaced  it  by 
cutting  down  and  destroying  six  large  cedar 
trees  and  -one  walnut  tree  which  had  been 
set  out  thereon  by  the  wife  of  Jesse  Veazey. 
By  himself  and  his  agents  O'Neal  has  also 
cut  and  destroyed  certain  small  shrubbery 
from  the  burial  plat,  and  has  cultivated  it, 
thereby  desecrating  it  and  making  it  unfit  for 
the  purposes  of  the  reservation  in  the  deed 
to  O'Neal.  The  trees  and  'shrubbery  made 
the  cemetery  lot  valuable,  and  their ^  de- 
Rtruction  damaged  the  property  to  the  ex- 
tent of-  $500.  O'Neal  committed  the  tres- 
passes with  the  full  knowledge  of  the  as- 
sociations connected  with  the  burial  ground 
and  of  its  value,  with  all  it  contained,  to 
the  plaintiffs.  By  amendment  certain  ad- 
ditional parties  were  made  plaintiffs,  they 
alleging  that  they  were  grandchildren  and 
^reat-grandchildren  of  Jesse  Veazey,  and  were 
omitted  from  the  petition  by  inadvertence 
and  oversight  by  the  plaintiffs'  attorney,  and 
that  each  of  them  was  interested  in  the  suit 


in  the  manner  set  out  In  the  petition.  Thisr 
amendment  was  allowed  over  objection,  and 
exception  was  taken.  The  Jury  found  for  the 
plaintiffs  $275.  A  motion  for  a  new  trial 
was  overruled,  and  the  defendant  excepted. 

[1'J  1.  The  suit  was  for  damages  to  a  burial 
lot.  It  was  brought  by  certain  persons  who 
alleged  that  they  were  grandchildren  and 
great-grandchildren  of  the  original  owner, 
whose  administrator  had  made  a  reservation 
of  such  burial  lot  in  selling  the  tract  of  land 
from  which  it  was  excepted,  and  were  the 
heirs  of  such  person  and  owners  of  the  lot 
and  easement  If  some  of  the  grandchildren 
and  great-grandchildren  were  inadvertentiy 
omitted  from  the  petition,  there  was  no  er- 
ror in  allowing  them  to  be  added  by  amend- 
ment This  did  not  constitute  the  adding  of 
new  and  distinct  parties,  but  rather  fell  with- 
in the  provisions  of  dvil  Code  1910,  §  5687, 
which  declares: 

"In  all  suits  by  or  against  partners,  or  where 
any  two  or  more  persons  sue  or  are  sued  in  the 
same  action^  and  the  name  of  any  person  who 
ought  to  be  joined  in  such  action  as  plaintiff 
or  defendant  is  omitted,  the  omission  shall,  on 
motion,  be  amended  by  adding  the  proper  party 
instanter." 

The  damages  sought  to  be  recovered  were 
to  the  burial  lot  and  right  as  a  whole,  and 
all  parties  entitled  thereto  could  Join  in  the 
same  suit 

[2]  2.  Objection  was  also  made  to  amend- 
ing the  petition  by  alleging  that  by  the  de- 
struction of  trees  and  shrubbery  O'Neal  not 
only  damaged  the  cemetery,  but  also  commit- 
ted an  injury  to  the  peace  and  happiness  of 
the  plaintiffs.  There  was  no  error  in  allow- 
ing this  amendment  In  an  action  of  this 
character  such  damages  are  recoverable  in 
addition  to  special  pecuniary  damages,  es- 
pecially where  the  injury  is  wanton  and  ma- 
licious, or  is  the  result  of  a  reckless  disre- 
gard of  the  rights  of  others,  equivalent  to  an 
intentional  violation  of  them.  In  connection 
with  the  allegations  of  the  original  petition 
showing  a  willful  trespass  upon  a  burial 
ground,  the  allowance  of  this  amendme4t 
was  not  error.  Jacobus  v.  Congregation  of 
the  Children  of  Israel,  107  Ga.  518,  33  S. 
E.  853,  73  Am.  St  Rep.  141;  Louisville  & 
Nashville  R.  Co.  v.  Wihson,  123  Ga.  62,  71, 
51  S.  E.  24,  8  Ann.  Cas.  128.  In  this  con- 
nection see  Medical  College  of  Georgia  v. 
Rushing,  1  Ga.  App.  468,  57  S.  E.  1083;  1 
Cooley  on  Torts  (3d  Ed.)  408,  side  page  280; 
1  Sedg.  Dam.  (9th  Ed.)  fi  431. 

[3]  8.  The  evidence  authorized  the  verdict,, 
and  none  of  the  other  rulings  complained  ol 
are  such  as  to  require  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account 
of  sickness. 
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WILSON  et   aL   t.   STKES.     (No.   268.) 
(Supreme  Court  of  Georgia.     April  13,  1916.) 

(8ylXahu9  by  the  Court.) 

Refttsai.  of  Inteblocutobt  Injunction. 

Under  the  evidence  submitted,  there  was 
no  abuse  of  discretion  on  the  part  of  the  trial 
judge  in  refusing  the  interlocutory  injunction. 

Error  from  Superior  Court,  Decatur  Coun- 
ty;  E.  El  Cox,  Judge. 

Action  between  A.  C.  Wilson  and  others 
and  William  Sykes.  From  the  Judgment, 
the  parties  first  named  bring  error.   Affirmed. 

A.  B.  Thornton  and  W.  V.  Custer,  both  of 
Bainbridge,  for  plaintiffs  in  error.  T.  S. 
Hawes,  of  Balnbrldge,  for  defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent  on 
account  of  sickness. 

a48  Ga.  296) 

BANK  OF  MAXEYS  et  al.  t.  PERRY  et  al. 

(No.  266.) 

(Supreme  Court  of  Georgia.    April  1$,  1915.) 

(8yUahu9  ly  the  Court.) 

Plbadino  ^=»103— Dxin7]iBBB  TO  Petition— 

Equitable  Rsuxr. 

Under  the  allegations  in  the  petition,  the 
plaintiff  was  not  entitled  to  the  equitable  relief 
sought  against  the  defendants,  and  the  court 
properly  sustained  the  demurrer  and  dismissed 
the  petition  as  to  them. 

[Ed.  Note.—- For  other  cases,  see  Evidence, 
Cent.  Dig.  H  425,  428^35,  437-143 ;  Dec.  Dig. 
«=>193.] 

Error  from  Superior  Court,  Greene  Coun- 
ty; J.  B.  Park,  Judge. 

Action  by  the  Bank  of  Maxeys  and  others 
against  Ben  F.  Perry,  receiver,  and  others. 
Judgment  for  defendants,  and  plaintiffs 
bring  error.    Affirmed. 

Noel  P.  Park  and  Lewis,  Davison  &  Lewis, 
all  of  Greensboro,  for  plaintiffs  in  error. 
Jones  &  Chambers,  of  Atlanta,  and  Samuel 
H.  Sibley,  of  Union  Point,  for  defendants 
In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent  on 
account  of  sickness. 

(10  GfU  App.  227) 

THOMAS  T.  CITY  OF  ATLANTA. 
(No.  6339.) 

y>>uil  of  Appeals  of  Georgia.    April  20,  1916.) 

{8yUahu9  hy  the  Court.) 

1.  Intoxicating  Liquobs  ^=»236  —  Keepinq 
rob  ILUSOAL  Sal9— Pboof. 

There  was  proof  of  one  illegal  sale  of  liq- 
uor, which  was  sufficient  to  show  that  the  liq- 
uor sold  was  kept  on  the  particular  occasion 
for  tiie  purpose  of  illegal  sale;  and  this  evi- 
dence justified  the  conviction  of  the  defendant 
under  a  municipal  ordinance  prohibiting  the 
keeping  of  liquor  for  illegal  sale.  Rooney  y. 
AugusU,  117  Ga.  709,  45  S.  E.  72;    Reese  v. 


Newnan,  120  Ga.  198,  47  S.  E.  600;  Bice  t. 
City  of  Eatonton,  15  Ga.  SApp.  505,  83  8.  El 
868,  869,  and  cases  there  cited. 

(a)  In  If  oran  v.  Atlanta,  120  Ga.  846,  48  S. 
E.  324,  relied  upon  by  the  plaintifC  in  error, 
the  defendant  was  convicted  under  an  ordinance 
against  ^'retailing  spirituous  and  malt  liquors 
without  a  license,"  which  constituted  an  offense 
against  a  penal  statute  of  this  state,  and  this 
ordinance,  passed  under  the  "general  welfiu^ 
clause"  of  the  charter  of  the  city,  was  itself 
held  to  be  invalid,  and  the  conviction  of  the 
defendant  thereunder  was  consequently  set  aside. 
On  the  other  hand,  municipal  ordinances  direct- 
ed against  the  storage  of  liquor  for  the  purpose 
of  illegal  sale  have  been  repeatedly  sustained  by 
the  Supreme  Court  and  by  this  court,  and  proof 
of  one  sale  has  been  repeatedly  held  to  be  suffi- 
cient to  establish  the  purpose  for  which  the  liq- 
uor was  kept  Paulk  v.  Sycdmore,  104  Ga.  728, 
31  S.  E.  200 ;  Brovim  v.  Social  Circle,  105  Ga. 
834,  32  S.  E.  141;  Coggins  ▼.  Griffin,  5  Ga. 
App.  1,  62  S.  E.  659;  and  numerous  other 
cases. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  S§  300-^22;  Dec.  Di«.  ^=» 
236.1 

2.  Cbiuinal  Law  ^s>1179— OvEBBULiifQ  or 
Cebtiobabi— -Rbvibw. 

There  was  evidence,  to  support  the  finding 
of  the  recorder  in  this  case,  and,  since  the 
petition  for  certiorari  assigned  error  only  be- 
cause of  the  alleged  insufficiency  of  such  evi- 
dence, this  court  will  not  disturb  the  acHon  of 
the  judge  of  the  superior  court  in  overruling  the 
certiorari. 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  8001 ;  Dec.  Dig.  #s»1179.] 

E2rror  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Henry  Thomas  was  convicted  of  keeping 
liquor  for  illegal  sale  in  violation  of  a  dty 
ordinance,  and  from  the  overruling  of  cet- 
tiorari,  he  brings  error.    Affirmed. 

C.  G,  Battle,  of  Atlanta,  for  plaintUI  in 
error.  J.  L.  Mayson  and  W.  D.  Ellla,  Jr.» 
both  of  Atlanta,  for  defendant  In  eixoi; 

WADE,  J.    Judgment  affirmed. 

BROYLES,  J.,  disqualified. 


<16  Ga.  App.  »> 

BARNES  V.  CITT  OF  ATLANTA.    (No.  6380.) 
(Court  of  Appeals  of  Georgia.    April  20,  1915^) 

,  (Syllahu9  hy  the  Court.) 

1.   iNTOtXiCATING    LiQUOBS    ^=9236  — >  KEEPINO 

roB  Illegal  Salk— Pboof. 

**Proof,  on  the  trial  of  one  accused  of  keep- 
ing liquor  for  illegal  sale,  that  the  accused  made 
an  illegal  sale  of  liquor,  is  sufficient  to  slww 
that  the  liquor  sold  was  kept  on  the  particolar 
occasion  for  the  purpose  of  illegal  sale."  Reese 
V.  Newnan,  120  Ga.  198,  47  S.  E.  560.  "Such 
a  sale  shows  conclusively  that  at  least  the  liq- 
uor sold  was  kept  on  the  particular  occasion  for 
the  purpose  of  illegal  sale."  Rooney  v.  Augusta, 
117  Ga.  709,  45  S.  B.  72.  See,  also,  Robinson 
V.  Americus,  121  Ga.  180-182,  48  S.  B.  824; 
Sawyer  v.  Blakely,  2  Ga.  App.  159  <2),  68  S. 
E.  899;  Coggins  v.  Griffin,  5  Ga.  App.  1,  02  S. 
E.  659;  Cooper  v.  Fort  valley,  13  Ga.  App. 
169,  78  S.  E.  1097:  Rice  v.  City  of  Eatonton, 
15  Ga.  App.  505,  83  S.  B.  868,  869. 

[Ed.  Note.—For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  300-^2^ ;   Dec.  Dig. 
236.] 
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2.  Gbiminal  Law  ^s»117&— OvBBBTrLZNa  of 
Cbbtiosabi— Evidence. 

Where  a  petition  for  certiorari  contains 
no  assi^fnment  of  error,  except  the  general  as- 
signment that  the  conviction  is  without  evidence 
to  support  it,  and  the  evidence,  though  slight, 
was  sufficient  to  support  the  finding  of  the 
recorder,  this*  court  will  not  disturb  the  judg- 
ment of  the  superior  court  in  overruling  the 
certiorari. 

[Ed.  Note.—- 9\>r  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  8001;    Dec.  Dig.  9=3>1179.] 

Error  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Ruth  Barnes  was  convicted  of  keeping 
liquor  for  Illegal  sale  in  violation  of  a  dty 
ordinance,  and  from  the  overruling  of  cer- 
tlorarif  she  brings  error.    Affirmed. 

C  G.  Battle,  of  Atlanta,  for  plaintiit  In 
error.  J.  L.  Mayson  and  W.  D.  ElUs,  Jr.,  both 
of  Atlanta,  for  defendant  In  error. 

WADE,  J.    Judgment  affirmed. 

BROYLES,  J.,  dlsaualified. 

a48  Oa.  806) 

ADAMSON  V.  REAOIN  et  aL 

REAGIN  et  aL  v.  ADAMSON. 

(No.  272.) 

(Supreme  Court  of  Georgia.     April  13,  1915.) 

f8vUabu9  by  the  Court.) 

PUBADIIVQ  ^=»298— PUBA  OV  NON  EST  FaOTUM 

— Vebifioation  by  Attorney. 

The  provisions  of  the  Civil  Code  1910.  § 
6642,  apply  to  a  plea  of  non  est  factum  (which 
section  54350  requires  to  be  accompanied  by  an 
affidavit  of  its  truth),  so  as  to  permit  an  attor- 
ney at  law  of  a  defendant  who  does  not  reside 
in  the  county  in  which  the  suit  is  pending  to 
make  oath  to  a  plea  of  non  est  factum  to  the 
best  of  his  knowledge  and  belief. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  S90 ;  Dec.  Dig.  ^cs>298.] 

Certified  Questions  from  Court  of  Appeals. 

Action  between  G.  R.  Adamson  and  Gordon, 
Gartrell,  and  Harlan  Reagin.  From  the  judg* 
ment  both  parties  brougbt  error  to  the  Court 
of-  Appeals,  which  certifies  a  question  to  the 
Supreme  Court  Question  answered  in  the 
affirmative. 

The  Court  of  Appeals  certified  to  the  Su- 
preme Court  the  following  question: 

**Do  the  provisions  of  section  6042  of  the  CivH 
Code  of  1910  apply  to  a  plea  of  non  est  factum 
(which  section  5650  of  the  Code  requires  to  be 
accompanied  by  an  affidavit  of  its  truth),  so  as 
to  permit  an  attorney  at  law  of  a  defendant  who 
does  not  reside  in  the  county  in  which  the  suit 
is  pending  to  make  oath  to  a  plea  of  non  est 
factum  to  the  best  of  his  knowledge  and  belief 
only?" 

Roop  &  Fielder  and  Adamson  &  Brown,  all 

of  CarroUton,  and  Griffith  &  Matthews,  of 

Efuchanan,  for  Adamson.     Boykin  &  Boykin 

and  S.  Holdemess,  all  of  Carrollton,  opposed. 

LUMPKIN,  jr.    By  the  avil  Code  1910,  § 

6650,  It  1b.  declared: 

"No  person  shall,  in  his  plea  or  answer,  be 
permitted  to  deny  any  deed,  bill-single  or  penal 


bond,  note,  draft,  receipt,  order,  or  other  in- 
strument in  writing,  which  is  the  foundation  of 
the  action,  unless  he  shall  make  affidavit  of  the 
truth  of  such  pica  or  answer  at  the  time  of 
filing  the  same." 

The  provisions  of  this  section  originated  in 
the  act  of  1799.  Cobb*s  Digest,  4S6.  It  was 
held  that  an  affidavit  to  a  plea  of  non  est 
factum,  stating  that  it  was  true  to  the  best 
of  defetidant*s  "remembrance,"  was  insuffi- 
cient. Moore  v.  Morris,  26  Ga.  649.  By  the 
Constitution  of  1868  it  was  provided  that: 

*The  <^urt  shall  render  judgment  without 
the  verdict  of  a  jury  in  all  civil  cases,  founded 
on  contract,  where  ^n  issuable  defense  is  not 
filed  on  oath."  Constitution  1868,  art  5,  i  8, 
par.  3. 

The  judges  of  the  superior  court  by  rale 
provided  a  form  of  affidavit  to  defenses  in  ac- 
tions founded  on  contract,  whereby  the  affiant 
stated  that  the  defense  was  true  to  the  best 
of  his  knowledge  and  belief.  Code  1873,  p. 
947,  Rule  24.  It  was  declared  that  this  pro- 
vision of  the  Constitution  did  not  destroy  the 
existing  law  requiring  a  defendant  to  make 
affidavit  to  the  truth  of  the  plea  of  non  est 
factum,  but,  as  a  condition  to  opening  ac- 
tions upon  certain  contracts  to  defense,  re- 
quired that  the  defense  should  be  sworn  to. 
Accordingly,  In  Martin  v.  Lamb,  77  Ga.  252, 
3  S.  E.  10,  it  was  held  that  a  plea  of  non  est 
factum,  sworn  to  by  the  defendant  "to  the 
best  of  his  knowledge  and  belief,"  did  not 
cast  the  onus  upon  the  plaintiff,  but  only  en- 
titled the  defendant  to  go  to  the  Jury  and  es- 
tablish his  defense.  This  decision  did  not 
deal  with  any  question  of  the  verification  of 
a  plea  by  an  attorney  at  law  of  a  defendant 
residing  out  of  tlie  county  in  which  the  suit 
was  pending,  but  with  the  verification  by  the 
defendant  himself  which  would  be  sufficient 
to  change  the  burden  of  proof. 

Shortly  after  the  adoption  of  the  Constitu- 
tion of  1868,  the  act  of  March  4,  1869,  was 
passed.    Acts  1869,  p.  131.    It  provided  that: 

"In  all  civil  cases  founded  on  contract  where 
there  is  an  issuable  defense,  and  where  the  de- 
fendant does  not  reside  in  the  county  in  which 
suit  is  pending,  it  shall  and  may  be  lawful  for 
the  agent  or  attorney  at  law  of  such  defendant 
to  make  oath  to  the  plea,  and  the  same  shall  be 
as  good  and  sufficient  as  if  made  by  the  defend- 
ant himself." 

The  second  section  provided  that: 

"When  the  plea  is  filed  on  the  oath  of  the 
agent  or  attorney  at  law  of  the  defendant,  he 
may  swear  that  what  is  contained  in  such  plea 
is  true,  according  to  the  best  of  his  knowledge 
and  belief." 

This  act  l8  now  codified.  Civil  Code  19iG, 
§  5642. 

In  Colquitt  V.  Mercer,  44  Ga.  432,  a  plea 
to  the  jurisdiction  was  filed  and  verified  by 
the  attorney  of  the  defendant  The  question 
arose  as  to  the  meaning  of  the  words  '*an 
Issuable  deftose,"  as  used  in  the  act  of  1869, 
and  whether  they  included  a  plea  to  the  ju- 
risdiction. Two  of  the  judges  of  this  conrt 
held  that  the  phrase  "Issuable  defease^'  was 
a  technlieal  one,  and  meant  a  plea  to  the  mer- 
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its»  properly  setting  fortb  a  legal  defense,  as 
distinguished  from  a  plea  In  abatement,  or 
any  plea  going  only  to  delay  the  case.  The 
Chief  Justice  concurred  specially  In  the 
Judgment  In  PouUaln  v.  Plgg,  60  6a.  263, 
It  was  held  that  where  a  defendant  to  an 
action  founded  on  contract  had  filed  his 
plea,  but  had  removed  from  the  county  be- 
fore the  trial  of  the  case,  an  amendment  to 
the  plea  could  be  verified  by  his  agent  or 
attorney  at  law.  Warner,  G.  J.,  said  in  the 
opinion  that  the  amended  plea  was  as  much 
within  the  reason  and  spirit  of  the  statute  as 
the  original  plea.  In  Fowler  v.  Gate  City 
National  Bank,  88  Ga.  29, 13  S.  E.  831,  It  was 
held  that  a  plea  of  non  est  factum  must  be 
sworn  to,  and  generally  the  afiidavlt  must  be 
made  by  the  defendant  and  not  by  an  agent 
It  was  added,  ''The  exception,  If  any,  Is 
stated  In  section  3449  of  the  Code"  (which 
appears  in  the  present  Code  as  section  5642). 
In  Plant  v.  Mutual  Life  Ins.  Co.,  92  Ga. 
636,  639,  19  S.  E.  719,  It  was  held  that  an  at- 
torney at  law  of  a  corporation,  who  did  not 
profess  to  be  an  agent  In  any  other  capacity, 
was  not  competent  to  verify  on  Its  behalf  an 
answer  to  a  summons  of  garnishment;  that 
the  answer  might  be  verified  by  an  agent  of 
the  corporation  who  could  and  would  depose 
positively  to  the  facts  therein  stated;  and 
that  an  answer  sworn  to  by  an  agent  "to  the 
best  of  his  knowledge  and  belief"  was  not 
properly  verified  without  a  further  statement 
pointing  out  what  facts  he  knew  and  what 
facts  he  believed,  together  with  the  grounds 
of  his  belief.  In  that  case,  however,  the 
court  was  not  dealing  with  a  suit  based  on 
a  contract,  and  an  issuable  defense  thereto, 
but  with  an  answer  to  a  statutory  proceeding 
by  garnishment,  which  was  not  within  the 
terms  of  the  act  of  1869. 

From  what  has  been  said  above,  it  will 
be  seen  that  if  a  plea  of  non  est  factum  Is 
an  "issuable  defense,"  as  that  expression 
has  been  construed  by  this  court,  and  If  the 
defendant  resides  outside  the  county  in  which 
the  suit  is  pending,  the  plea  may  be  verified 
by  his  attorney;  and,  if  this  may  be  done, 
the  attorney  may  swear  that  what  is  con- 
tained in  it  is  true  according  to  the  best  of 
his  knowledge  and  belief.  It  cannot  be  doubts 
ed  that  a  plea  of  non  est  factum  is  a  plea 
to  the  merits.  It  goes  to  the  very  existence 
of  the  written  contract  on  which  the  suit 
is  based.  If  a  suit  should  be  brought  to 
enforce  a  parol  contract,  and  the  defendant 
should  deny  that  any  such  contract  was 
made.,  no  one  would  doubt  that  this  was  a 
plea  to  the  merits,  an  'issuable  defense." 
If  the  suit  is  founded  upon  an  unconditional 
contract  in  writing,  and  the  defendant  denies 
the  execution  of  any  such  contract,  such  a 
plea  is  equally  a  plea  to  the  merits,  and 
within  the  terms  of  the  statute  with  respect 
to  the  verification  of  such  "an  issuable  de> 
f^ise"  by  an  attorney  at  law  where  a  defend- 


ant does  not  reside  in  the  county  In  wtdch 
the  suit  is  pending. 

Accordingly,  the  question  propounded  by 
the  Cburt  of  Appeals  is  answered  in  the  af- 
firmative. All  the  Justices  concur,  exc^t 
FISH,  C.  J.,  absent 

(142  Ga.  s»i 

KITCHENS  V.  STATE.     (No.  242.) 
(Supreme  Court  of  Georgia.     March  9,  1915.) 

(8yUahu9  ly  the  Court.) 

1.  Homicide  ^=>122— Justification— Danges 

TO  RJELATIVB— PaBENT  AND  CHILD. 

The  provisions  of  Pen.  Cbde  1910.  f  74, 
that  "Parents  and  children  may  mutually  pro- 
tect each  other,  and  justify  the  defense  of  the 
person  or  reputation  of  eadi  other,'*  do  not 
afford  a  basis  for  justification  of  a  homicide 
upon  facts  showing  that  the  danger  to  the  rela- 
tive was  not  impending.  Hill  v.  State,  64  Ga. 
453,  469. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  177-181;    Dec  Dig.  «=»122.] 

2.  Homicide  9=>297  —  Instbuctions  —  Evi- 
dence. 

Neither  under  the  evidence  nor  onder  the 
prisoner's  statement  was  it  error  to  omit  to 
give  in  charge  Pen.  Code  1910,  i  70. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  611 ;    Dea  Dig.  «&»297.] 

3.  Verdict  and  Denial  or  New  Triai.  Ap- 
pboved. 

The  evidence  was  snflSclent  to  support  the 
verdict,  and  none  of  the  grounds  relied  on  were 
sufficient  to  require  the  grant  of  a  new  trial. 

Error  from  Superior  Court,  Washington 
County;   B.  T.  Rawllngs,  Judge. 

Robert  Kitchens  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

John  R.  Cooper,  of  Macon,  for  plaintiff  in 
error.  R.  Lee  Moore,  Sol.  Gen.,  of  Statesboro, 
Warren  Grlce,  Atty.  Gen.,  A.  L.  Henson,  of 
Atlanta,  and  Evans  &  Evans,  of  SandersviDe, 
for  the  State. 

ATKINSON,  J.  Judgment  af&nned.  All 
the  Justices  concur  except  FISH,  C  J.,  ab- 
sent on  account  of  sidcness. 


a^S  Oa.  293) 

BANK  OF  STATHAM  v.  NATIONAIj  BANK 
OF  ATHENS.    (No.  2630 

(Supreme  C!ourt  of  G^rgia.     April  13,  1915l) 

(SyllahuM  hy  the  Cowrt.) 

1.  Banks  and  Banking  9=3>189— Caohiib'b 
Check— Pabties. 

A  cashier's  check  Is  a  primary  obligation 
of  the  bank,  and  the  holder  thereof  may  sue  tlie 
bank  as  maker,  without  joining  the  payee  <^ 
indoraers  in  such  suit. 

[Ed.  Note.— -For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  729-732,  736 ;  Dea  Dig. 
<d=»189j 

2.  Banks  and  Banking  ^=>189— Gashixb's 
Check  —  Fictitioub  Payee  —  Bights  of 

HOLDEB. 

Where  a  cashier's  check  Is  made  payaUe 
to  the  order  of  a  real  person,  who  has  no  knowl- 
edge of  the  transaction,  and  who  has  no  inter- 
est in  the  check,  and  is  not  intended  to  become 
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a  party  to  the  transaction,  such  person  may  be 
deemed  fictitioas;  and  when  the  name  of  such 
person  is  indorsed  on  the  check  by  the  cashier, 
or  with  his  authority,  such  check  is  deemed 
payable  to  bearer,  and  a  holder  in  good  faith 
naay  bring  an  action  against  the  bank  on  which 
it  is  drawn,  as  maker,  to  recover  the  amount  of 
the  check.  2  Bouvier's  Law  Diet.  (Rawle's  3d 
Ed.)  778  ("Fictitious  Payee") ;  Phillips  v.  Mer- 
cantile National  Bank,  140  N.  Y.  55^35  N.  B. 
982,  23  L.  B.  A.  584,  37  Am.  St.  Rep.  596; 
Jordan  March  Co.  y.  National  Shawmut  Bank, 
201  Mass.  397,  87  N.  E.  740,  22  L.  R.  A.  (N. 
S.)  250;  Snyder  y.  Com  Exchange  National 
Bank,  221  Pa.  599,  70  Ati.  876,  128  Am.  St. 
Rep.  780 ;  1  Dan.  Neg.  Inst  (6th  Ed.)  §  139 ; 
Ehrinkall  y.  Moyius  State  Bank,  11  N.  I>.  10, 
88  N.  W.  724,  726,  57  L.  R.  A.  341,  95  Am.  St. 
Rep.  693;  1  Parsons  on  BUls  and  Notes,  288. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §S  729-732,  736 ;  Dec.  Dig. 

«S=»189.] 

3.  Pleading. 

The  court  did  not  err  in  oyerruling  the  de- 
mprrer  to  the  petition,  nor  in  sustaining  the 
plaintiff's  demurrer  to  the  plea  in  abatement. 

4.  Verdict  and  Denial  of  New  Trial  Ap- 
proved. 

Irrespectiye  of  any  errors  alleged  to  have 
been  committed  on  the  trial,  the  facts  of  this 
case  bring  it  within  the  principles  of  law  an- 
nounced in  the  preceding  headnotes.  The  ver- 
dict was  demanded,  and  the  court  did  not  err 
in  denying  a  new  trial. 

Error  from  Superior  Court,  Jackson  Coun- 
ty ;   C.  H.  Brand,  Judge. 

Action  by  the  Na|ional  Bank  of  Athens 
against  the  Bank  of  Statham.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

W.  W.  Stark,  of  Commerce,  for  plaintiff  in 
error.  T.  S.  Mell  and  Wolver  M.  Smith,  both 
of  Athens,  tor  defendant  in  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  FISH,  C.  J.,  absent  on 
account  of  sickness. 


(143  Ga.  296) 

AliACULSEY  LUMBER  CO.  et  al.  ▼.  SHIP- 
PEN  BROS.  LUMBER  CO.    (No.  265.) 

(Supreme  Court  of  Georgia.     April  13,  1915.) 

(Syllahua  hy  the  Court.) 

1.  Eminent  Domain  ^=>56  —  Condemnation 
—"R 1 6HT-— Necessity 

Section  804  of  the' Civil  Code  of  1910,  rela- 
tive to  condemning  private  property  for  con- 
necting a  tramroad  with  any  waterway  or  rail- 
way, applies  only  in  cases  of  necessity*  Nor- 
mandale  Lumber  Co.  v.  Knight,  89  Ga.  Ill,  14 
S.  E.  882 ;  Jones  v.  Venable.  120  Ga.  1,  47  S. 
£.  549,  1  Ann.  Cas.  185;  Yaldosta,  etc..  Rail- 
road Co.  V.  Adel  Lumber  Co.,  136  Ga.  559,  71 
S.  E.  803. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.   H  147-160;   Dec.  Dig.  <S=s> 

56.1 

2.  Gbantino  or  Injunction. 

The  court,  acting  on  conflicting  evidence, 
did  not  abuse  his  discretion  in  granting  the  in- 
junction in  this  case. 

E3rror  from  Superior  Court,  Fannin  Coun- 
ty; H.  L.  Patterson,  Judge. 


Action  by  the  Shippen  Bros.  Lumber  Com- 
pany against  the  Alaculsey  Lumber  Company 
and  others.  Judgment  for  plaintiff,  and  de- 
fendaiits  bring  error.    Affirmed. 

C.  N.  King,  of  Spring  Place,  Wm.  Butt,  of 
Blue  Ridge,  and  W.  E.  Mann  and  W.  C.  Mar- 
tin, both  of  Daltqn,  for  plaintiffs  in  error.  T. 
A.  Brown,  of  Blue  Ridge,  and  D.  W.  Blair,  of 
Marietta,  for  defendant  in  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  FISH,  C.  J^  absent  on 
account  of  sickness. 


(143  Ga.  301) 

MURRAY  et  aL  v.  CITY  OF  TIFTON. 

(No.  209.) 

(Supreme  Court  of  Georgia.     April  18,  191S.), 

.     (SyUabu9  hy  the  Court.) 
Constitutional    Law    ^s>46  —  Munigifal 

COBPOBATIONS     ^=»917  —  OBJECTIONS  —  VA- 

UDiTT  OF  Statute— Pbogeedings  to  Vali- 
date Bonds— Venue. 

The  venue  of  a  statutory  proceeding  under 
the  avil  Code  1910,  §  445  et  seq.^  to  validate 
municipal  bonds,  is  m  the  county  m  which  the 
municipality  is  situated.  Ray  v.  City  of  La- 
vonia,  141  Ga.  626,  81  S.  E.  884.  In  such  a 
proceeding,  where  the  judge  on  presentation  of 
the  petition  issued  a  rule  nisi  returnable  in  a 
different  county  than  that  of  the  venue,  and, 
at  the  time  and  place  appointed  in  the  rule, 
passed  another  order  to  the  effect  that  the  hear- 
ing was  "continued  and  transferred"  to  a  des- 
ignated time  and  place  in  the  county  of  the 
venue,  but  there  was  no  publication  of  any  no- 
tice, as  required  by  law,  that  the  hearing  would 
be  had  at  such  time  and  place,  the  judge  was 
without  jurisdiction  to  proceed  with  the  hearing 
and  render  final  judgment. 

(a)  It  having  been  held  by  the  court,  in  the 
case  above  cited,  that,  in  so  far  as  the  statute 
purported  to  authorize  jurisdiction  in  a  county 
other  than  that  of  the  municipality,  it  was  un- 
constitutional, and,  the  nlaintins  in  error  having 
raised  the  point  of  want  of  jurisdiction,  it  was 
not  necessary  for  them,  in  support  of  the  ob- 
jection, again  to  specifically  attack  the  act  as 
unconstitutional. 

(b)  Hie  court  being  without  jurisdiction,  it 
was  erroneous  to  enter  final  judgment  validating 
the  bonds. 

[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  §§  43-45 ;  Dec.  Dig.  <g=>46 ; 
Municipal  Corporations,  Cent.  Dig.  %%  1913- 
1918,  1941 ;  Dec.  Dig.  <©=»917.] 

Error  from  Superior  Court,  Tift  County; 
W.  E.  Thomas,  Judge. 

Proceedings  by  the  City  of  Tif  ton  against 
H.  S.  Murray  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed. 

H.  S.  Murray  and  Fulwood  k  Skeen,  all  of 
Ttfton,  for  plaintiffs  In  error.  Ridgdill  & 
Mitchell  and  R.  D.  Smith,  all  of  Tif  ton,  and 
J.  A.  Wilkes,  Sol.  Gen.,  of  Moultrie,  for  de- 
fendant in  error. 

PER  CURIAM.  Judgment  reversed.  AH 
the  Justices  concur,  except  FISH,  C,  J.,  ab- 
sent on  account  of  sickness. 
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(143  Qa.  291) 

MURPHEY  V.  FRANKLIN.     (No.  25L) 
(Supreme  Court  of  Georgia.     March  9,  1915.) 

(8yllahu8  by  the  Court.) 

iNSTBUcnoNs— Denial  of  New  Trial. 

Neither  the  instructious  of  the  court*  com- 
plained of  by  the  plaintiu  in  error,  nor  the  rul- 
ings as  to  the  admissibility  of  evidence,  were 
erroneous  for  any  of  the  reasons  urged.  The 
evidence  authorized  the  verdict,  and  the  refusal 
of  a  new  trial  was  not  error. 

Error  from  Superior  Court,  Pike  County; 
Robert  T.  Daniel,  Judge. 

Action  between  E.  S.  Murphey  and  J.  R. 
Franklin.  From  the  judgment,  Mnrphey 
brings  error.    Affirmed. 

C.  J.  Lester,  of  BarnesviUe,  for  plaintiff  in 
error.  E.  F.  Dupree,  of  Zebulon,  for  defend- 
ant in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 
on  account  of  sickness. 


(143  Ga.  802) 

EDWARDS  ▼.  STATE.    (No.  270.) 
(Supreme  Court  of  Georgia.     April  13,  1015.) 

(8yllahu9  by  the  Court) 

Change  of  Ysnue. 

There  was  no  abuse  of  discretion  in  refus- 
ing to  change  the  venue,  under  the  facts  of  the 
case. 

Error  from  Superior  Court,  Glynn  C3ounty ; 
J.  P.  Hlghymith,  Judge. 

Proceeding  between  George  Edwards  and 
the  State.  From  the  judgment,  Edwards 
brings  error.    Affirmed. 

Max  Isaac,  of  Brunswick,  for  plaintiff  in 
error.     J.  H.  Thomas,  Sol.   Gen.,  of  Jesup, 

and  J.  T.  Colson,  of  Brunswick,  for  the  State. 

• 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 

a43  Ga.  294)  ■«=«— 

SOUTHERN  RY.  CO.  ▼.  PUGH.     (No.  264.) 

(Supreme  Court  of  Georgia.     April  18,  1916.) 

(8yllabu$  hy  the  Court,) 

1.  Railroads  ^=>305,  d48— Fbightbnino  or 
Animals— Blow-Post  Law— Pbbsumftion 
OF  Nboliqencb— Rebuttal. 

This  was  an  action  against  a  railroad  com- 
pany for  damages  from  injury  to  the  plaintiff 
and  his  mule,  in  which  a  verdict  was  rendered 
for  the  defendant  According  to  the  allegations 
of  the  petition,  the  injury  occurred  "within  a 
few  feet"  of  a  regular  public  road  crossing 
about  one  mile  north  of  the  defendant's  station 
at  Buford,  and  outside  of  the  town  limits,  about 
12  o'clock  in  the  day,  but  in  a  populous  com- 
munity where  the  presence  of  trayelers  oyer 
the  crossing  was  to  be  anticipated.  The  cross- 
ing was  at  the  end  of  a  "large  cut"  through 
which  there  was  a  curve  in  the  track.  On  the 
day  of  the  injury  the  plaintiff  drove  his  mule 
hitched^  to  a  buggy  over  the  crossing.  At  the 
same  time  a  freight  train  was  being  operated 
on   the   railroad  track.     The   engineer,   in   ap- 


r  proaching  the  crossing,  negligently  failed  to  ob- 
serve the  provisions  of  the  blow-poet  law  (C^v. 
.Code  1910,  i  2675),  and  ran  upon  the  crossiag 
at  a  "high  and  dangerous  rate  of  speed,  vil, 
40  mUes  per  hour.  •  •  •  willfully  •  •  • 
and  wantonly,"  and  the  engineer,  while  seeias 
and  being  aware  of  the  plaintiff's  perilous  pos- 
tion,  willfully  and  maliciously  and  unnecessarilj 
gave  the  whistle  of  the  engine  several  load 
and  shrieking  blasts  while  on  the  crossing,  which 
caused  the  nmle  to  become  Mghtened  and  ron 
away,  producing  the  injury  for  which  dam- 
ages were  sought.  By  amendment  it  was  alli- 
ed that  it  was  negligence  to  erect  and  maintain 
"a  station  blow  post"  at  the  public  croasiBg 
where  the  injury  occurred,  for  the  reason  that 
it  was  unnecessary  and  unusual,  and  partico- 
larly  because  of  the  location  of  the  crossing  in 
reference  to  "the  cut"  and  the  curve  in  the 
track  immediately  north  of  the  crossing.  The 
plaintiff  testified,  in  effect,  that  while  in  his 
buggy,  driving  the  mule,  he  had  passed  over  the 
crossing  before  the  train  came  in  sight,  had 
gone  a  distance  of  110  feet  to  a  store,  and  had 
stopped  and  got  out  and  called  for  a  hammer 
to  fix  a  bolt  on  his  buggy,  when  the  train  ap- 
proached through  the  cut  without  any  warning, 
and  ran  over  the  crossing  at  30  or  35  nules 
an  hour,  and  while  on  the  crossing  the  engineer 
gave  one  long  blast  of  the  whistle,  causing  the 
mule  to  become  frightened  and  run  away  while 
plaintiff  was  holding  the  checkreins,  which  re- 
sulted in  the  injury.  He  was  in  plain  view, 
but  could  not  say  that  the  engineer  saw  him. 
The  defendant  offered  uncontradicted  evidence 
to  the  effect  that  for  the  operation  of  its  trains 
station  signal  posts  are  located  at  desdgnated 
distances  from  each  station;  that  the  signal 
post  at  this  crossing  was  situated  at  the  requir- 
ed distance ;  that  the  blast  of  the  whistle  while 
on  the  crossing  was  the  usual  station  signal; 
and  that  the  engineer  did  not  see  the  plaintiff 
when  the  blast  was  given,  and  iJne  train  was 
not  making  any  unusual  or  unnecessary  noise  in 
passing  over  tiie  crossing.  Held,  according  to 
the  decisions  of  this  court,  relatively  to  a  trav- 
eler on  a  public  road  at  a  grade  crossing,  driv- 
ing an  animal  attached  to  a  vehicle,  a  railroad 
company  is  under  a  duty  to  obey  the  require- 
ments of  Civ.  Code  1910,  §  2675^  as  a  precau- 
tionary measure  to  prevent  injury  resulting 
from  the  animal  taking  fright  and  running 
away,  when  the  act  of  crossing  is  about  to  be- 

g'n,  u  in  progress^  or  has  just  been  completed, 
owen  V.  Gainesville,  etc.,  R.  Go.,  95  6a.  6S8, 
22  S.  B.  695 ;  Atlanta,  etc,  Ry.  Co.  v.  Dnrham, 
108  Ga.  547,  34  S.  E.  332;  WilUngham  v.  Ma- 
con, etc,  R.  Co.,  113  Ga.  374,  38  S.   E.  843. 

(a)  It  follows  from  this  construction  of  the 
statute,  as  announced  in  the  cases  above  cited, 
that  it  has  no  application  to  a  case  like  the 
present,  where  the  driver  of  the  vehicle  bad 
passed  over  the  crossing,  and  had  gone  a  dis- 
tance of  110  feet,  and  stopped  at  a  store,  before 
the  train  came  in  sight 

(b)  The  case  is  not  controlled  by  the  rulings 
announced  in  Southern  Ry.  Co.  ▼.  Pope,  129 
Ga.  842,  60  S.  E.  157;  Southern  Ry.  Co.  v. 
Brock,  132  Ga.  858,  64  S.  E.  1083,  and  similar 
cases  involving  injuries  to  person  and  property 
run  down  by  an  engine  on  the  railroad  after 
passing  the  blow  post  and  before  reaching  the 
crossing,  and  not  to  a  traveler  on  a  highway 
caused  by  the  frightening  of  an  animal  driven 
by  him. 

(c)  Inasmuch  as  the  defendant  owed  the  plain- 
tiff no  duty  under  the  blow-post  law,  its  duty  to 
him  with  respect  to  the  operation  of  its  train 
was  not  different  from  what  it  would  have  been 
anywhere  along  the  line  of  railroad  where  the 
highway  might  parallel  the  track  at  a  similar 
distance  from  it  Relatively  to  the  plaintiff,  un- 
der the  uncontradicted  evidence  as  to  the  opera- 
tion of  the  train  and  the  giving  of  the  station 
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signal,  the  defendant  was  acting  within  its 
rights  and  was  not  n^ligent  with  respect  to  him. 

(d)  As  the  uncontradicted  evidence  showed  af- 
firmatively that  the  blow-poet  law  was  not  ap- 
plicable, and  that  the  defendant  was  operating 
its  train,  relatively  to  the  plaintiff,  in  a  man- 
ner which  it  had  a  right  to  do,  any  presomp- 
tion  of  negligence  arisingjagainst  the  defendant 
under  the  provisions  of  Civ.  Code  1910^1  2780, 
upon  proof  of  injury  (Georgia,  So.  &  Fla.  Ry. 
V.  Shobe,  142  Ga.  767,  88  S.  B.  786),  was  suo- 
cessfully  rebutted. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |J  968-071,  1138-1150;  Dec  Dig. 
ie=»305,  M8.I 

2.  Granting  New  Trial. 

The  verdict  for  the  defendant  was  demand- 
ed by  the  evidence,  and  it  was  erroneous  to 
grant  a  new  trial  on  aooount  of  supposed  error 
in  charging  that  the  provisions  of  the  blow-post 
law  were  inapplicable. 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by  T.  B.  Pagh  against  the  Sonthem 
Railway  Company.  Verdict  for  defendant, 
new  trial  granted,  and  defendant  brings  er- 
ror.   Reversed. 

Jna  J.  &  Roy  M.  Strickland,  of  Athens, 
Dobbs  &  Wisdom,  of  Bnf  ord,  and  D.  M.  Byrd, 
of  LawrenceviUe,  for  plaintiff  In  error.  C 
N.  Davie  and  A.  C.  Wheeler,  both  ot  Gaines- 
ville, for  defendant, in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  0.  J.,  ab- 
sent on  account  of  sickness. 


(148  QtL,  »7) 

HUSON  ICm  ik  COAL  GO.  r.  THORNTON. 

(Na  267.) 

(Bupremo  Court  of  Creorgia.     April  18,  1S15.) 

(SyUatyu9  ly  the  Courts 

L  Corporations  «=s>80  —  Stock  —  Puechasb- 
money  notk  —  dsfensb  —  sxtfilcienct'  ot 
Plea. 

Suit  was  brought  on  a  pcomissorp  note 
payable  to  the  order  of  the  plaintiff.  The  de- 
fendant pleaded,  in  brief,  as  follows:  The  note 
was  given  for  the  purenase  of  two  shares  of 
stock  in  a  corporation,  but  the  stock  has  herer 
been  delu^ered  or  tendered  to  him,  and  the  con- 
sideration of  the  note  has  wholly  failed.  The 
plaintiff  represented  that  it  was  organizing  a 
corporation  for  the  purpose  of  making  ice  at  a 
point  named ;  that  the  business  was  profitable ; 
that  the  plaintiff  was  furnishing  the  machinery 
and  apphances  theretor  for  stock  in  the  com- 
pany; that  the  machinery  and  appliances  were 
complete,  in  good  condition  and  practically  as 
good  as  new,  had  been  in  use  only  two  years, 
and  had  a  capacity  for  manufacturing  15  tons 
of  ice  per  day ;  and  that  the  plaintiff  was 
moving  the  machinery  from  the  town  where  it 
then  was,  because  the  plant  was  too  small  for 
the  business  at  that  place,  and  the  plaintiff  was 
replacing  it  with  a  larger  plant.  These  repre- 
sentations were  knowingly  and  willfully  false 
and  fraudulent  In  truth  the  business  was  un- 
profitable, the  machinery  was  old,  rusted,  and 
worthless,  and  the  plaintiff  was  insblvent,  and 
was  not  moving  and  replacing  the  machinery 
with  a  larger  plant.  The  plant  did  not  produce 
15  tons  of  ice  per  day,  and  did  not  average  one 
ton  per  day.  After  90  days  of  trial,  the  new 
company  was  insolvent,  the  business  abandoned, 
End  the  stock  worthless.    The  entire  plant,  in- 


cluding real  estate  and  bnildings  as  well  as 
macliinery,  was  sold  at  public  sale  for  $1,000, 
being  not  more  than  one-half  of  the  debts, 
though  the  machinery  had  been  put  in  for  stock 
at  the  price  of  $10^000.  Held,  that  there  was 
no  error  in  overruling  a  demurrer  to  the  plea. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  244,  246-264, 1407,  1407Vi ;  Dec. 
Dig.  ^=»80.J 

2.  cobpobations  ^=>00  —  stock  —  pubohasb- 
Money  Note— Sufficiency  of  Evidence. 
Although  the  evidence  might  have  author- 
ized a  different  verdict,  it  cannot  be  declared 
as  matter  of  law  that  a  verdict  for  the  defend- 
ant was  unsupported. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  §§  245,  383-419 ;   Dea  Dig.  «=>90.] 

8.  Tbial    <e=p295— Instbuohonb— Sufticibn- 
CT  AS  A  Whole. 

While  there  may  have  .been  some  slight 
inaccuracies  in  the  charge,  yet,  when  the  portion 
complained  of  is  considered  with  the  entire 
charge,  it  does  not  require  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §§  703-717;    Dec.  Dig.  <&=>295.] 

4.  Instbuctions. 

Some  of  the  requests  to  charge  were  prop- 
erly refused,  and  others  were  sufficiently  cov- 
ered by  the  general  charge. 

Error  from  SuperlcNr  Court,  Greene  Coun- 
ty; J.  B.  Park,  Judge. 

Action  by  the  Huson  Ice  &  Coal  Company 
against  T.  R.  Thornton.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Af^ 
firmed. 

The  Huson  Tee  &  Coal  Company  brought 
suit  against  T.  R.  Thornton  on  a  promissory 
note,  payable  to  the  order  of  the  plaintiff^ 
and  dated  September  28,  1909.  The  defend- 
ant pleaded  failure  of  consideration,  and 
fraud  in  the  procurement  of  the  contract. 
He  alleged,  in  substance,  as  follows:  Hie 
note  was  given  by  the  defendant  to  the  plain- 
tiff for  the  purchase  of  three  shares  of  stock 
in  the  Union  Point  Ice  Company.  The  stock 
has  never  been  delivered  or  tendered  to  him, 
and  the  consideration  of  the  note  has  wholly 
failed*  The  note  was  procured  by  means  of 
fraudulent  representations  inducing  the  de- 
fendant to  buy  the  stock.  The  plaintiff  rep- 
resented that  it  was  organizing  the  Union 
Point  Ice  Company  for  the  purpose  of  mak- 
ing ice  at  Union  Point;  that  the  business 
was  profitable;  that  the  plaintiff  was  fur- 
nishing the  necessary  machinery  and  appli- 
ances for  stock  in  the  company;  that  such 
machinery  and  appUsDces  were  complete  and 
in  good  condition — ^practically  as  good  as 
new — and  liad  been  in  use  only  two  years, 
and  had  a  capacity  for  manufacturing  15 
tons  of  ice  per  day;  and  that  the  plaintiff 
was  moving  it  from  Covington  to  Union  Point 
only  because  the  plant  was  too  small  for  the 
business  at  the  former  place,  and  it  was 
replacing  such  machinery  with  a  larger 
plant  at  that  point.  The  truth  was  that  the 
business  was  unprofitable,  the  plaintiff  was 
insolvent,  was  not  replacing  the  plant  with  a 
larger  one  at  Covington,  and  has  never  done 
so,  and  was  not  moving  the  plant  because  it 
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was  too  small,  but  because  it  was  old  and 
worthless.  The  ice  plant  sold  by  the  plaintiff 
to  the  Union  Point  Ice  Company  was  not 
practically  as  good  as  new,  had  been  used  for 
much  more  than  two  years,  and  was  second- 
hand when  plaintiff  bought  it  The  pipes 
were  rusted  and  weak,  the  ammonia  plant 
would  not  stand  suiflcient  pressure  to  make 
ice  successfully,  the  pumps  were  worn  out 
and  worthless — one  not  running  at  all,  and 
another  giving  out  after  a  little  use.  A  num- 
ber of  the  ice  cans  were  missing,  and  the 
others  were  old  and  dilapidated.  The  boiler 
was  old  and  rusty,  and  no  part  of  the  ap- 
paratus was  good  and  effective.  The  plant 
was  incapable  of  making  15  tons  of  ice  per 
day,  and  at  no  time  produced  more  than  7 
tons,  and  did  not  average  one  ton  per  day; 
so  that  it  was  impossible  to  operate  it  with- 
out great  losa  It  proved  wholly  worthless 
and  the  business  unprofitable,  and  after  90 
days  of  trial  the  Union  Point  Ice  Company 
was  insolvent,  the  business  was  abandoned, 
and  the  stock  was  worthless.  The  false  rep- 
resentations were  made  by  the  plaintiff  will- 
fully for  the  purpose  of  getting  rid  of  a 
worthless  plant,  and  the  entire  transaction 
was  fraudulent.  The  defendant  was  wholly 
inexperienced  in  the  ice  business,  and  knew 
nothing  of  such  business  or  of  machinery 
for  making  ice.  At  the  time  when  the  con- 
tract was  made,  the  ice  plant  was  at  Coving- 
ton, more  than  50  miles  away,  where  he  could 
not  have  inspected  it.  If  inspection  would 
have  revealed  anything  to  him ;  but  the  de- 
fects were  largely  latent,  and  not  apparent 
on  inspection,  but  only  developed  when  the 
effort  was  made  to  use  the  machinery.  The 
organization  of  the  Union  Point  Ice  Company 
was  a  mere  means  adopted  by  the  plaintiff 
for  selling  Its  worthless  machinery.  The  mis- 
statements were  known  to  be  untrue  by  the 
agent  of  the  plaintiff  who  negotiated  the 
transaction,  and  were  made  for  the  purpose 
of  misleading  and  defrauding  the  defendant 
The  plaintiff  demurred  to  the  plea,  and 
also  to  that  portion  of  it  which  set  up  fraud 
in  the  transaction.  The  demurrer  was  over- 
ruled, except  as  to  certain  allegations  not  ma- 
terial here.  The  jury  found  for  the  defend- 
ant The  plaintiff  moved  for  a  new  trial, 
which  was  denie4)  and  it  excepted.  Other 
facts  are  stated  in  the  opinion. 

Rogers  &  Knox,  of  Covington,  for  plaintiff 
in  error.  Sfiml.  H.  Sibley,  of  Union  Point, 
for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  plea  does  not  present  the 
somewhat  ordinary  case  of  a  purchaser  of 
stock  who  finds  it  not  worth  as  much  as  he 
thought  it  was,  and  claims  a  failure  of  con- 
sideration, or  a  breach  of  warranty;  or  the 
other  quite  common  case  of  one  who  is  in- 
duced by  fraud  to  make  a  purchase,  and, 
having  received  something  of  value,  seeks  to 
obtain    rescission    without    restoration    or 


prompt  offer  thereof.  It  alleges  a  case 
where  the  owner  of  a  badly  worn,  rust-eat- 
en, and  practically  worthless  ice  plant  flougbt 
to  unload  it  upon  others  by  means  of  fraud- 
ulent representations  and  through  the  de- 
vice of  organizing  a  corporation  to  take 
over  the  property,  and  the  sale  of  stock  to 
be  issued  by  it  The  representations  averred 
were  not  mere  expressions  of  opinion  as  to 
the  value  or  salableness  of  property,  nor 
mere  boasting  in  regard  to  merchandise. 
They  were  false  statements  as  to  f^cts, 
charged  to  have  been  knowingly  and  will- 
fully made.  It  did  not  appear  from  the  al- 
legations that  the  purchaser  relied  on  bis 
own  Judgment,  or  was  so  negligent  in  mak- 
ing the  trade  as  to  prevent  relief. 

When  the  defendant  gave  his  note,  there 
was  no  Union  Point  Ice  Company.  The  note 
was  alleged  to  have  been  given  to  the  plain- 
tiff for  the  purchase  of  stock,  and  not  for 
the  machinery  itself.  According  to  the  al- 
legations of  the  plea,  this  agreement  was 
procured  by  fraud,  and  the  defendant  ha5> 
never  received  the  stock,  and  it  is  wortiiless. 
The  demurrer  to  the  plea  was  properly  over- 
ruled. It  was  based  on  an  apparent  miscon- 
ception of  the  substantial  defense  set  up. 

[2]  2.  There  may  have  been  evidence  on 
which  the  Jury  could  have  found  a  different 
verdict  But  it  cannot  be  held  that  they 
were  not  authorized  to  find,  as  they  did,  for 
this  defendant  He  testified,  among  other 
things,  that  the  note  was  given  to  the  plain- 
tiff for  two  shares  of  stock;  that  he  never 
received  any  stock  or  anything  at  all  for  his 
note,  though  he  signed  a  list,  and  certain 
certificates  were  made  out  in  his  name 
(which  were  held  and  produced  in  court  by 
the  plaintiff) ;  and  that  he  was  not  an  officer 
in  the  new  company  after  it  was  organised. 
There  was  sufficient  evidence  to  support  a 
finding  that  a  fraud  was  perpetrated  on  the 
defendant,  and  there  was  no  error  in  sub- 
mitting that  issue  to  the  Jury.  On  the  trial 
a  written  contract  between  the  plaintiff  and 
the  Union  Point  Ice  Company,  the  latter 
signing  through  its  secretary  and  treasurer, 
was  introduced  by  the  plaintiff.  It  was  an 
agreement  by  that  company  to  buy  from  the 
plaintiff  a  secondhand  ice  machine,  with  a 
"rated  capacity"  of  15  tons,  for  the  price  of 
$10,000.  The  defendant  testified  that  he 
never  heard  of  such  a  contract  before  the 
trial.  It  was  argued  that  this  contract  effec- 
tually destroyed  the  defense.  The  defense, 
however,  was,  not  that  the  defendant  bought 
the  machine  and  that  it  was  not  of  the  diar- 
acter  represented  or  warranted,  but  that  he 
gave  his  note  to  the  plaintiff,  before  the  new 
company  was  organized,  for  two  shares  of 
stock  which  he  was  to  receive;  that  he  was 
entrapped  into  so  doing  by  fraud;  and  that 
the  stock  was  worthless,  and  he  never  re- 
ceived it,  and  had  nothing  of  value  to  tesor 
der  back.  The  contract  between  the  new 
company  and  the  plaintiff  was  made  nearly 
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two  months  after  the  note  was  given,  and 
after  the  new  company  had  been  organized. 
This  was  not  a  suit  by  the  company  on  a 
stock  subscription,  and  the  ruling  in  South 
Georgia  &  Florida  R.  Co.  v.  Ayres,  56  Ga. 
230  (2),  is  not  controlling.  Nor  did  the  evl- 
denee  of  a  member  of  the  plaintiff  company, 
as  to  receiving  the  note  from  the  new  com- 
pany as  part  payment  for  the  machinery, 
necessitate  a  finding  for  the  plaintiff,  in  view 
of  the  other  evidence.  Whether  the  defend- 
ant was  guilty  of  laches  in  repudiating  the 
agreement  with  the  plaintiff  was  a  question 
for  the  jury,  and  we  cannot  say  that  their 
finding  was  without  support  in  the  evidence, 
so  as  to  be  erroneous  as  matter  of  law. 

[3, 4]  3,  4.  Some  of  the  rulings  of  the  court 
may  not  have  been  entirely  beyond  criticism. 
For  example,  the  charge  as  to  whether  "the 
defect,  If  any,  in  not  making  the  amount  of 
Ice  stated,  was  due  to  a  deficiency  in  the 
water  supply,"  standing  alone,  may  not  be 
an  apt  expression.  But,  when  taken  in  con- 
nection with  the  entire  charge,  it  does  not 
require  a  new  trial.  Some  of  the  requests  to 
charge  were  properly  refused,  and  others 
were  sufficiently  covered  by  the  general 
charge. 

The  sevoith  and  eighth  grounds  of  the 
motion  for  a  new  trial  were  not  referred  to 
in  the  brief  of  counsel  for  the  plaintiff  in  er- 
ror, and  will  be  treated  as  abandoned. 

Upon  the  whole,  there  was  no  error  in 
overruling  the  motion  for  a  new  triaL 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account  of 
sickness. 

(148  Oa.  286) 

FLOYD  T.  STATU     (Na  289.) 
(Supreme  Court  of  Georgia.     March  9,  1915.) 

(Syllahu8  ly  the  Court.) 

1.  Cbiminal  Law  <$=:»639— Pbooebdings— Va- 
UDiTY— SoucrroB  General. 

The  assignments  of  error,  based  on  objeo* 
tions  to  the  solicitor  general  of  the  Middle  di^ 
cult  acting  in  his  official  capacitj^,  after  the 
transfer  to  tiie  Aogusta  circuit  of  the  county 
where  the  trial  occurred,  are  concluded  by  the 
ruUngs  in  Godbee  v.  State,  141  Ga.  515,  81  S. 
E.  87a 

[Ed.  Note.—For  other  cases,  see  CrimUial 
Law.  Cent  Dig.  S§  1485-1495;  Dec  Dig.  <d=» 
639.] 

2.  CaiiiiNAL  Law  ^=»363  —  Byidenob  —  Res 
Gesttm, 

Acts  and  circumstances  forming  a  part  or 
rontinuntion  of  the  main  transaction  are  ad- 
misBlble  as  res  gestae. 

[£^  Note.—For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  804;  Dec.  Dig.  ^=>363.] 

3.  Homicide  ^=>340  ^  Habmless  Bbbob  — 
Pbefacb  to  Instbuction. 

The  reading  in  its  entirety  of  Pen.  Code 
1910,  I  70,  defining  justifiable  homicide,  under 
the  circumstances  of  the  case,  will  not  require 
a  new  triaL 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  715-717,  720 ;  Dec  Dig.  «&»340.] 


4.  Cbihinal  Law  «s»1166%— Habicless  Bb- 
bob—Pbefaob  TO  I NSTBUonoN— Statement 
OF  Accused. 

By  way  of  preface  to  his  instruction  on 
the  law  of  the  prisoner's  statement,  the  court 
remarked  that  the  defendant  had  made  a  state- 
ment in  "explanation*'  of  the  crime  alleged 
against  him  in  the  indictment  Such  prefatory 
remark  is  no  sufficient  ground  for  a  new  trial. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  if  3114-3123;  Dec  Dig.  <©=» 
1166^.] 

5.  Cbiuinal  Law  <@=s>720^,  730— Aboument 
OF  Counsel— Cube  of  Ebbob. 

There  was  no  error  in  refusing  to  grant  a 
mistrial  because  of  alleged  improper  remarks 
of  the  solicitor  general. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1677,  1093 ;  Dec.  Dig.  <8==> 
720%,  730.]   , 

6.  HoHiciDE  ^=>294— iNSTBUcnoNS  ON  In- 
sanity—Evidence. 

Neither  the  evidence  nor  the  prisoner's 
statement  authorized  a  charge  on  either  total  or 
delusional  insanity. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  605;  Dec  Dig.  «=>294.] 

7.  Instbuctions  and  Vebdict  Appbotbd. 

In  so  far  as  the  requests  to  charge  were 
legal  and  pertinent,  they  are  covered  by  the 
general  charge.  Assignments  of  error  on  the 
charge  are  not  of  a  character  to  require  a  new 
trial.    The  evidence  warranted  the  verdict. 

Error  from  Superior  Cotirt,  Jenkins  Coun- 
ty ;  B.  F.  Walker,  Judge. 

Henry  Floyd  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Chas.  G.  Reynolds  and  Leroy  Cowart,  both 
of  Millen,  and  J.  McSwain  Woods,  of  Atlan- 
ta, for  plaintiff  in  error.  B.  Lee  Moore,  Sok 
Gen.,  of  Statesboro,  Warren  Grice,  Atty. 
Gen.,  and  A  L.  Henson,  of  Atlanta,  for  the 
State. 

EVANS,  P.  J.  [1]  1.  The  plaintiff  in  error 
was  convicted  of  the  murder  of  Berta  Per- 
due, in  the  superior  court  of  Jenkins  coun- 
ty. In  his  writ  of  error  complaint  is  made 
that  various  steps  in  tbe  trial  were  illegal, 
because  it  was  condncted  by  tbe  solicitor  gen- 
eral of  tbe  Middle  circuit,  after  tbe  passage  of 
tbe  act  transferring  Jenkins  county  from  tbe 
Middle  to  tbe  Augusta  circuit  Tbe  various 
demurrers,  motions,  and  pleas  of  tbe  plain- 
tiff in  error  on  tbls  subject  are  substantially 
the  same  as  were  made  in  tbe  case  of  Grod- 
bee  V.  State,  141  Ga.  515,  81  S.  E.  876,  and 
are  controlled  by  tbe  rulings  made  in  tbat 
case. 

[2]  2.  Tbe  testimony  introduced  by  tbe 
prosecution  tended  to  show  tbat  tbe  defend- 
ant went  to  tbe  bouse  of  a  friend  of  tbe  de- 
ceased, where  the  deceased  was  on  tbe  porcb 
engaged  in  combing  the  bair  of  a  child  of 
her  host  Wben  be  reacbed  tbe  gate  of  tbe 
yard  be  called  to  tbe  deceased  to  come  to 
bim,  and  said  be  wished  to  tell  her  some- 
thing. Tbe  deceased  replied  tbat  sbe  would 
come  wben  sbe  bad  finisbed  combing  tbe 
child's  bair.  Tbe  defendant  repeated  bis 
demand,  and  tbe  deceased  made  the  same 
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reply.  The  defendant  then  said,  "I  have  got 
to  go  off,*  and  the  deceased  said,  "I  will 
hear  It  when  you  come  back."  The  defend- 
ant said,  "I  ain*t  going  off/'  jumped  upon  the 
porch,  threw  the  deceased  down,  and  beat 
her  with,  his  fists.  He  Jerked  her  down  the 
steps  and  siezed  a  long- tooth  Iron  rake  and 
struck  her  over  the  head  several  times  with 
it.  In  striking  her  with  the  take  he  broke 
the  handle,  threw  down  the  broken  piece, 
and  walked  through  the  gate;  then  Im* 
mediately  turned  round,  came  Into  the  yard, 
and  discharged  his  pistol  three  times  Into 
her  prostrate  body.  The  eyewitnesses  tes- 
tlfled  that  the  tines  of  the  rake  penetrated 
the  skull,  and  that  the  woman  was  dead 
when  he  fired  his  pistol  at  her  body.  The 
defendant  moved  to  reject  the  testimony  re- 
lating to  the  shooting,  on  the  ground  that 
the  woman  was  dead  when  he  shot  her  body. 
The  court  refused  the  motion.  There  was  no 
error  In  so  doing.  The  Indictment  charged 
the  murder  as  having  been  caused  **by  beat- 
ing the  said  Berta  Perdue  with  a  certain 
farming  tool  commonly  called  a  rake,  and  by 
shooting  said  Berta  Perdue  with  a  pistol." 
The  beating  of  the  victim  with  a  rake  and 
discharging  his  pistol  into  her  prostrate  body 
were  the  defendant's  continuous  acts,  and 
everything  that  was  done  at  the  time  of  the 
homicide  entered  Into  the  res  gestie  of  the 
transaction.  Moreover,  the  firing  of  the  pis- 
tol Into  her  lifeless  body  tended  to  illustrate 
his  state  of  mind,  and  that  his  whole  conduct 
was  Inspired  by  an  abandoned  and  malignant 
heart, 

[Z]  3.  Preliminary  to  his  Instruction  on 
the  law  of  justifiable  homicide,  the  court 
read  to  the  jury  In  its  entirety  section  70  of 
the  Penal  Code.  Exception  is  taken  to  the 
reading  of  so  much  of  that  section  ois  relates 
to  justifiable  homicide  to  prevent  a  forcible 
invasion  of  habitation,  as  being  Inapplicable 
to  the  facts.  The  criticism  Is  well  taken,  but 
the  error  is  harmless.  The  court  should 
have  read  only  so  much  of  the  section  as 
related  to  homicide  In  self-defense,  or  In 
defense  of  person  against  an  Impending  fel- 
ony. But  the  defendant  could  not  possibly 
have  been  harmed  by  reading  the  whole  sec- 
tion. Ait  most,  he  was  given  the  benefit  of 
an  Instruction  upon  a  phase  of  justifiable 
homicide  to  which  he  was  not  entitled,  and 
which  In  no  wise  prejudiced  his  case.  See 
Brown  v.  State,  125  Ga.  281,  54  S.  E.  162. 

[4]  4.  The  court  prefaced  his  Instruction 
relative  to  the  prisoner's  statement  as  fol- 
lows: 

"Now  the  defendant  Id  this  case  has  appeared 
before  you  and  made  a  statement  in  explana- 
tion of  the  charge  made  and  alleged  in  the  in- 
dictment against  him." 

The  prefatory  remark  of  the  judge  is 
contended  to  have  had  the  effect  of  leading 
the  jury  to  believe  that  the  defendant  ad- 
mitted the  charge  as  alleged  in  the  Indict- 
ment, and  was  trying  to  explain  It  away. 


We  think  the  criticism  hypercritical,  ess»- 
dally  In  view  of  the  fact  that  the  oourt  im- 
mediately followed  It  up  with  a  fall  and 
correct  Instruction  concerning  the  law  of  the 
prisoner's  statement,  ag  contained  in  the 
Penal  Code,  §  1036. 

[8]  6.  Counsel  for  the  accused  moved  for 
a  mistrial,  on  the  ground  that  the  solicitor 
general  had  declared  in  his  argument  to 
the  jury  that,  in  his  opinion,  the  defendant 
was  guilty  of  a  diabolical  crime.  When  the 
motion  was  made,  the  solicitor  general  stat- 
ed that  if  he  had  expressed  his  opinion  to 
the  jury  he  would  withdraw  it.  Thereupon 
the  court  admonished  the  jury  to  disregard 
the  personal  oi^lon  of  the  solicitor  general, 
and  refused  to  declare  a  mlstriaL  In  a  pros- 
ecution for  a  homidde,  a  statement  by  the 
prosecuting  attorney  in  his  argument,  ex- 
presaiye  of  his  opinion  of  the  defendant's 
guilt,  and  his  characterization  of  the  crime 
as  being  diabolical,  should  be  constmed  to 
mean  that  the  testimony  led  him  to  this  oon- 
elusion,  and  that  the  jury  should  reach  the 
same  condnslon.  In  the  absence  of  any- 
thing to  the  contrary,  the  solidtor's  remariEs 
win  be  regarded  as  a  deduction  from  the  evi- 
dence. State  V.  Armstrong,  37  Wash.  61,  79 
Paa  490 ;  Thacker  v.  State,  3  OkL  Or.  4^, 
106  Pac  986;  Valentine  v.  State,  108  Ark. 
594,  169  S.  W.  26.  What  the  law  condemns 
is  the  injection  Into  the  argument  of  ex- 
trinsic and  prejudldal  matters  whldi  have 
no  basis  in  the  evidence.  Thus,- in  BroBnadc 
V.  State,  109  6a.  514,  85  S.  B.  123,  connad 
employed  to  assist  in  the  prosecatlon  de- 
dared  In  the  course  of  his  argument  that 
"he  would  not  appear  in  the  case  if  he  did 
not  believe  the  defendant  to  be  as  gulll^  as 
any  man  that  was  ever  tiled  in  the  ooiut- 
house."  The  assertion  of  counsd  in  that 
case  was  the  conclusion  he  had  read^ 
when  he  was  emi^yed  as  counsel  before  tiie 
trial  of  the  case,  a  conclusion  dearly  not 
referable  to  the  evidence  adduced  on  the 
trial.  .  Had  there  been  room  for  any  misap- 
prehension on  the  part  of  the  Jury  in  this 
case,  as  to  whether  the  statement  was  made 
as  a  deduction  from  the  evidence,  or  as  an 
effort  to  introduce  a  substantive  fact  outside 
of  the  evidence,  the  withdrawal  of  the  re- 
marks by  counsel  and  the  ruling  of  the  court 
obviated  the  danger. 

[6]  6.  Though  requested  in  wilting,  the 
court  refused  to  give  the  following  diarge: 

"I  charge  von  that  if  the  defendant  wai^  at 
the  time  of  the  commissioa  of  the  alleged  cnme, 
insane  to  such  an  extent  that  he  did  not  know 
right  from  wrong,  he  would  not  be  legally  re- 
sponsible for  his  acts,  and  you  would  be  bound 
to  acQuit  him.  I  charge  you,  further,  that  if  the 
accused  did  have  suffident  reason  to  distinguish 
between  right  and  wrong,  if  his  will,  in  conse- 
quence of  some  delusion  brought  about  by  men- 
tal disease,  was  overmastered  so  that  there  was 
no  criminal  intent  as  to  the  act  in  question,  and 
if  it  also  appears  that  the  killing  was  connected 
with  the  peculiar  delusion  under  which  the  ac- 
cused was  laboring,  you  should  find  him  not 
guilty." 
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In  the  assignment  of  error  it  is  contended 

that   such  charge   was   authorized   by   the 

statement  of  the  accosed,  that: 

"About  seren  yean  ago  I  was  hit  on  the  head 
with  the  sweep  of  a  timber  cart,  and  at  times  I 
didn't  know  what  I  was  doing.  The  woman 
had  worried  me  so  about  living  with  her  until 
I  was  very  near  crazy,  and  I  could  not  have 
helped  killing  her  if  I  had  wanted  to." 

This  testimony  was  wholly  insafflclent  to 
raise  the  issue  of  either  total  or  delusional 
insanity.  The  defendant  began  his  state- 
ment to  the  jury  by  declaring  that  he  had 
"lived  with  this  woman  as  a  husband  of 
hers."  And  it  Is  clearly  Inferable  from  the 
record  that  the  motive  for  the  homicide  wns 
the  deceased's  termination  of  her  illicit  re- 
lations with  the  accused.  The  defendant  In 
his  statement  claimed  that  the  deceased  was 
advancing  upon  him  with  a  knife,  and  that 
lie  struck  her  with  the  rake  and  shot  her' 
with  the  pistol  in  defense  of  his  person. 
The  isolated  statement  that  several  years 
ago  he  had  sustained  a  wound,  and  that  at 
times  he  did  not  know  what  he  was  doing, 
la  utterly  insufficient  to  raise  the  defense  of 
insanity. 

[7]  7.  Several  excerpts  from  the  charge  are 
criticised,  but,  when  considered  in  connec- 
tion with  their  context,  they  are  not  open 
to  the  criticism  made  against  them.  The  re- 
quests to  charge,  in  so  far  as  they  were 
pertinent  and  legal,  were  covered  by  the 
general  charge.  The  evidence  warranted 
the  verdict,  and  there  was  no  abuse  of  dis- 
cretion in  refusing  a  new  triaL 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  G.  J.,  absent  on  account 
of  sickness. 

(16  Oa.  App.  282) 

OATLIN   V.   STATB.     (No.  6360.) 
(Court  of  Appeals  of  Georgia.    April  20,  1915.) 

(ISyllabus  hy  the  Court.) 

X,  Mastbb  and  Sebvant  ^s»67  -^  Violation 
or  Labob  Contbact  Act  —  Bubdbn  ot 
Pboof. 

"In  a  prosecution  for  a  violation  of  the 
lAbor  Contract  Act  [Pen.  Code  1910,  |  715],  the 
state,  to  complete  its  presumptive  case,  must 
show  that  there  was  no  good  reason  why  the 
contract  was  not  performed,  or  no  good  reason 
why  the  accused  did  not  return  the  money  ad- 
vanced to  him.  Without  this  proof  the  case 
for  the  state  is  incomplete,  because  the  prosecu- 
tion has  failed  to  create  the  evidentiary  pre- 
sumption necessary  to  rebut  the  presumption 
of  innocence."  I^ewis  v.  State,  15  Ga.  App. 
406  (4)  83  S.  B.  439.  It  does  not  affirmatively 
appear  in  this  case  that  the  failure  to  perform 
the  services  contracted  for  or  to  return  the 
money  advanced  was  without  good  and  suffi- 
cient cause. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  76 ;  Dec.  IMg.  «=>67.] 

2.  Masteb  and  Sebvant  ^=»67— Labob  Cor- 
TBACT  Act— PBosEOiTnoR— Pboof  of  Con- 
tract. 

Before  one  can  be  lawfully  convicted  of  a 
violation  of  the  Labor  Contract  Act,  supra,  it 
is  necessary  to  show  that  there  was  a  distinct 
and  definite  contract  for  service,  showing  not 


only  when  the  term  of  service  shall  begin  and 
end,  but  aU  other  necessary  particulars  thereof 
(Wilson  V.  State,  124  Ga.  22,  52  S.  E.  82; 
Presley  v.  State,  124  Ga.  446,  52  S.  E.  750; 
Watson  V.  State,  124  Ga.  454,  52>  S.  E.  751) ; 
and  where  it  is  alleged  that  the  labor  was  to  be 
performed  on  the  turpentine  farm  of  another  in 
a  named  county,  the  particular  farm  must  be  so 
located  and  identified  by  the  evidence  as  to  es- 
tablish a  oontract  to  labor  on  a  certain  and  defi- 
nite farm  of  this  character,  in  order  to  show 
that  there  was  such  a  contract  between  the  par- 
ties as  would  afford  a  basis  for  the  prosecution, 
or,  in  other  words,  tiiat  the  minds  of  the  par- 
ties met  as  to  the  particular  turpentine  uurm 
where  the  work  contracted  for  was  to  be  per- 
formed. 

[Ed.  Note.^For  other  eases,  see  Iffaster  and 
Servant,  Cent  Dig.  f  75;  Dec  Dig.  «s»67.] 

a.  BCasteb  and  Sbbtant  ^s»67  —  Yiou^tion 
OF  Labob  Contbaot  Act— Indkfinitb  Con- 
TBACT— Pboof. 

Under  the  rulings  in  Thorn  v.  State,  18  Ga. 
App.  10-13,  78  S.  E.  853,  Solomon  v.  State,  14 
Ga.  App.  115,  80  S.  B.  215,  and  Lewis  v.  Stete, 
supra,  the  contract  as  set  out  in  the  indictment 
in  the  case  under  consideration  was  too  indefi- 
nite to  be  the  basis  of  a  criminal  prosecution; 
and  whfle  there  was  no  demurrer  by  the  de- 
fendant, nevertheless  the  evidence  for  the  state 
was  insufficient  to  warrant  a  conviction,  inas- 
much as  it  failed  to  show  upon  what  particular 
"turpentine  farm"  belonging  to  the  prosecutor 
and  located  in  the  county  named  the  defendant 
agreed  to  cut  boxes  at  a  stipulated  price  between 
certain  alleged  dates. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  75;  Dec.  Dig.  ^=s>67.] 

4.  Violation  of  Labob  Contbact  Act. 

Tht  identity  of  the  particular  farm  where- 
on it  was  alleged  the  accused  contracted  to  work 
was  not  directly  established  by  evidence,  nor 
did  it  appear  that  the  defendant  ever  began  his 
labors  tnereon,  and  thus  sufficiently  recognized, 
identified,  and  agreed  to  the  particular  farm  on 
which  the  labor  was  to  be  performed,  as  in  the 
case  of  Mitchell  v.  Stete,  15  Ga.  App.  — ,  84 

5.  E.  205. 

5b   ASBIONMENTS  OF  EBBOB. 

Under  the  rulings  above,  it  is  unnecessary 
to  discuss  or  pass  upon  the  remaining  specific 
assignments  of  error. 

Error  from  City  Court  of  Dublin;  J.  B. 
Hicks,  Judge. 

Wash  Gatlin  was  convicted  of  violating  the 
Labor  Contract  Act,  and  brings  error.  Re- 
versed. 

R.  Earl  Camp,  of  Dublin,  for  plaintilT  In 
error.  S.  P.  New,  SoL,  of  Dublin,  for  the 
State. 

WADB,  X    Judgment  reversed. 


(16  Oa.  App.  210/ 
THORNTON  v.  STATE,     (No.  6248.) 
(Court  of  Appeals  of  Georgia.    April  20,  1915.) 

(SyUabus  ly  the  Oourij 

Cbiminal  Law  ^=>953  — New  Tbial  — Dis- 
missal OF  Motion— Sebvice. 

An  acknowledgment  of  service  of  an  order 
merely  continuing  the  hearing  of  a  motion  for 
a  new  trial  to  another  date  will  not  dispense 
with  service  of  a  copy  of  the  motion  itself  and 
of  the  rule  nisi,  as  required  by  the  origixial  or- 
der of  the  trial  judffe,  or  be  a  compliance  with 
the  requirements  of  section  6080  of  the  Civil 
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Code  of  1910,  and  the  court  did  not  err  in  dis- 
missing the  motion  because  such  service  had  not 
been  made  upon  counsel  for  the  state.  Civ. 
Code,  §  6080;  Tyler  v.  Amett,  13  Ga.  App.  505, 
79  S.  E.  482;  Smedley  v.  Williams,  112  Ga. 
114,  37  S.  E.  Ill;  McMullen  v.  Citizens'  Bank, 
123  Ga.  400,  51  S.  B.  342. 

[Ed.  Note.— For  other  cases,  see  Criminal' 
Law,  Cent  Dig.  S§  2359-2362;  Dec  Dig.  <S=s> 
053.1 

Error  from  City  Court  of  NashyUle;  C.  A. 
Christian,  Judge. 

Proceeding  between  W.  L.  Thornton  and 
the  State.  From  the  Judgment,  Thornton 
brings  error.    Affirmed. 

Wm.  Story,  of  Nasbvllle,  for  plaintiff  in 
error.  J.  H.  Gary,  Sol.  of  Nashville,  for  the 
State. 

WADE,  J«    Judgment  affirmed. 


(IB  Oa.  App.  212) 

PARSONS  V.  STATE.    (No.  6267.) 
Kjourt  of  Appeals  of  Georgia.    April  20,  1915.) 

(Syllabus  hy  the  Court,) 

L  Weapons  ^=»14,  17— Pointing  at  Anoth- 
EB— What  Constitutes  Offense  —  Requi- 
sites OF  Accusation. 

To  warrant  a  conviction,  under  section  349 
jf  the  Penal  Code  of  1910,  of  pointing  a  weapon 
at  another,  it  must  be  charged  that  the  gun  or 
pistol  was  intentionally  pointed  or  aimed  at 
another  fHerrington  v.  State,  121  Ga.  141,  48 
S.  E.  90o),  or  the  language  used  in  the  accusa- 
tion or  indictment  must  be  such  as  to  raise  no 
other  implication  than  that  the  pointing  and 
aiming  was  intentional  (Livingston  v.  State,  6 
Ga.  App.  208,  64  S.  E.  709);  and  this  intent 
must  appear  also  from  the  proof  (Woodruff  v. 
Woodruff,  22  Ga.  237),  though  it  is  not  essential 
L'or  the  state  to  show  that  the  pointing  of  the 
weapon  was  done  with  an  intention  to  shoot 
(Winkles  v.  State.  114  Ga.  449,  40  S.  E.  259). 
and  the  motive  actuating  the  person  who  inten- 
tionally points  the  weapon  is  wholly  immaterial 
(Gossett  y.  State.  6  Ga.  App.  439,  66  S.  E.  162). 
The  purpose  of  tne  statute  is  to  protect  life  and 
limb  from  the  reckless  and  careless  pointing 
of  guns  and  pistols  at  another  (Irvin  v.  State,  9 
Ga.  App.  86o,  72  S.  E.  440);  but  an  accidental 
or  unintentional  pointing  is  not  penalized  by 
this  section. 

pEd.  Note. — For  other  cases,  see  Weapons, 
Cent.  Dig.  §§  19,  20,  22-33;  Dec.  Dig.  «ft=>14, 
17.1 

2.  Cbikinal  Law  9=3>1159— Weapons  ^s»l4, 
17— Appeai/— Proof  of  Intention. 

Generally  intention  may  be  manifested  "by 
the  circumstances  connected  with  the  perpetra- 
tion of  the  offense,  and  the  sound  mind  and  dis- 
cretion of  the  person  accused**  (Pen.  Clode  1910, 
§  32);  and  where  a  gun  or  pistol  is  pointed  at 
another,  the  jury  may  infer  intention  from  the 
circumstances  surrounding  the  pointing.  Where 
the  evidence  disclosed  that  the  accused  in  fact 
pointed  a  gun  at  and  towards  another,  with 
whom  he  was  angry  at  the  time,  not  only  would 
the  presumption  of  law  be  that  he  intended  to 
do  what  he  in  fact  did  (Vann  v.  State,  83  Ga. 
44;  Freeman  v.  State,  70  Ga.  736;  Marshall  v. 
State,  59  Ga.  154;  Foster  v.  Leeper  &  Menafee, 
29  Ga.  294),  but  the  jury  was  authorized  so  to 
find,  and  especially  where  it  appeared  that  the 
accused  did  not  in  his  statement  set  up  the  de- 
fense that  the  weapon  was  unintentionally  point- 
ed, but  denied  altogether  that  he  pointed  it  at 
all  (Winkles  v.  State,  supra).    "The  question  of 


intent  with  which  an  act  waa  done  is  one  for 
the  jury,  and  when  they  have  said  that  such  in- 
tent was  criminal,  with  some  evidence  to  sup- 
port their  verdict,  this  court  will  not  interfere." 
Russell  V.  State,  68  Ga.  785  (2). 

[Ed.  Note.— For  other  cases,  see  Crimmal 
Law,  Cent  Dig.  §§  3074-3083:  Dec  Dig.  «=> 
1159;  Weapons,  Cent  Dig.  IS  19,  20,  22-33: 
Dec.  Dig.  «=»14,  17.] 

3.  Pointing  Weapon  at  Another. 

Regardless  of  whether  or  not  it  is  necessary 
for  the  state,  in  order  to  establish  the  guilt  of 
one  charged  with  pointing  a  weapon  at  another, 
to  aflBrmatively  snow  that  the  weapon  inten- 
tionally aimed  or  pointed  was  not  so  pointed  *in 
a  sham  battle  by  the  military^  and  not  in  self- 
defense,  or  in  defense  of  habitation,  property, 
or  person,  or  other  instances  standing  upon  like 
footing  of  reason  and  justice,"  as  alleged  in  the 
accusation,  it  is  enough  to  say  that  there  was 
sufficient  evidence  to  authorize  the  inference, 
drawn  by  the  jury,  that  tiie  accused  waa  neither 
excused  nor  justified  in  pointing  the  weapon 
because  of  or  under  any  of  these  ezoeptions 
named  in  the  statute,  and  to  exclude  any  idea  of 
excuse  or  justification;  and  this  is  true,  notwith- 
standing that  the  witnesses  did  not  in  so  many 
words  deny  that  the  gun  pointed  by  the  accused 
was  pointed  in  a  sham  battle,  or  in  self-defense, 
etc. 

4.   ASSIQNMENTS  OF  ErBOB. 

The  evidence  authorized  the  verdict  returned, 
and  there  is  no  merit  in  the  various  assignments 
of  error. 

Error  from  City  (3ourt  of  Tlfton ;  R.  Ere, 
Judge. 

Tevus  Parsons  was  convicted  of  pointing  a 
weapon  at  another,  and  brings  error.  Af- 
firmed. 

B.  C.  Williford  and  R.  D.  Smith,  both  of 
Tlfton,  and  Hendricks,  Mills  &  Hendricks,  of 
Nashville,  for  plaintiff  in  error.  Jas.  H.  Price 
and  J.  S.  Ridgdill,  Sol.,  both  of  Tiftoo«  for 
the  State. 

wade;  J.    Judgment  aflarmed. 


a6  Oa.  App.  212i 
JACKSON  V.  STATE.     (No,  6260.) 
(Court  of  Appeals  of  Georgia.    April  20,  1915.) 

(Syllabus  by  the  CourtJ 

1.  Intoxicating  Liquobs  ^=:»159,  107— Fub- 
NiSHiNO  TO  MiNOB— What  CJonstitutbs  Of- 
fense—Pbincipal  AND   ACCESSOBT. 

One  who  buys  intoxicating  liquor  from  an- 
other for  a  minor,  and  who  delivers  it  to  the 
minor,  is  guilty  of  furnishing  intoxicating  liq* 
uors  to  a  minor,  unless  he  proves  that  he  exer- 
cised due  diligence  to  find  out  the  age  of  the 
minor,  and  was  honestly  mistaken  as  to  his  age. 
There  being  no  accessories  in  misdemeanoni,  one 
who  aids  or  abets  in  the  selling  or  furnishing  of 
intoxicating  liquors  to  a  minor  is  guilty  as  a 
principal  Newsome  v.  State,  1  Ga.  App.  790, 
58  S.  E.  71;  Stoner  v.  State.  5  Ga.  App.  720 
63  S.  E.  602;  Campbell  v.  Thomasville,  6  Gal 
App.  236,  64  S.  E.  815;  Hardu  v.  State,  10  Ga. 
App.  48,  72  S.  E.  513. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig.  SI  171-175,  182,  183;  Dec 
Dig.  <©=»150.  167.] 

2.  Intoxicating  Liquors  ^=»238— B*uenish- 
ING  to  Minob— Question  fob  Juby. 

Whether  the  seller  or  furnisher  of  intoxi- 
cating liquors  to  a  minor  exercised  due  diligence 
to  find  out  the  age  of  the  minor,  and  was  hon- 
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estly  mistaken  as  to  his  age,  is  a  question  for 
the  determination  of  the  jury.  Reich  v.  State, 
63  Ga.  617  (4);  Harkey  v.  State,  89  Ga.  478, 
15  S.  E.  552;  Burnett  v.  State,  92  Ga.  474,  17 
S.  E.  858;  Askew  v.  State,  4  Ga.  App.  446,  61 
S.  B.  737.  In  this  case  the  evidence  was  abun- 
dantly adequate  to  authorise  the  jury  to  find 
that  the  accused  did  not  exercise  sufficient  dili- 
gence on  this  point,  and  that  he  did  not  honestly 
believe  the  minor  to  be  of  age. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Gent  Dig.  tS  324-330;   Dec.  Dig.  <d=» 

3.  Cbiminai*  Law  ^=»1172— Habmi^bss  Bbbob 
— i nstbuctionb. 

The  excerpts  from  the  charge,  complained 
of,  when  considered  in  connection  with  the  en- 
tire charge,  contain  no  error  of  which  the  plain- 
tiff in  error  can  complain,  since  mere  error  must 
be  accompanied  by  injury,  and  the  court  imposed 
only  a  single  sentence,  although  the  verdict 
found  the  defendant  guilty  on  both  counts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  3128,  8154-3157,  3159-3163, 
3169;  Dec.  Dig.  «=>11TO.] 

4.  Conviction  and  Denial  or  New  Tbial 
Apfboved. 

The  evidence  amply  authorized  the  convic- 
tion of  the  accused  on  both  counts  of  the  indict- 
ment, and  the  trial  judge  did  not  err  in  over- 
ruling the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;  A.  W.  Flte,  Judge. 

John  Jackson  was  convicted  of  furnishing 
Intoxicating  liquors  to  a  minor,  and  brings 
error.    AfiSrmed. 

M.  C.  Tarver,  of  Dalton,  for  plaintiff  in  er- 
ror. Sam  P.  Maddox,  of  Dalton,  and  J.  M. 
Lang,  Sol.  Gen.,  of  Calhoun,  for  the  State. 

BROYLES,  J.    Judgment  afi^med. 


(16  Oa.  App.  216) 

WRIGHT  T.  STATE.    (No.  6282.) 
(Court  of  Appeals  of  Georgia.    April  20,  1915.) 

(SyUahut  5y  the  Court.) 

1.  Indigtkknt  and  Infobmation  ^=»3,  &— 
NscEssiTT— Blackmail. 

The  charge  of  blackmail  can  only  be  pre- 
ferred by  indictment  or  presentment  of  a  grand 
jury,  and  it  is  not  withm  the  power  of  one  ac- 
cused of  this  offense  to  waive  the  court's  lack 
of  jurisdiction  in  advance  of  an  accusation  pre- 
ferred by  a  grand  jury* 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  if  9-23,  28;  Dec 
Dig.  €=>3,  6.] 

(Additional  8yUdbu9  hy  Bdiioriia  Staff.) 

2.  COUBTS  ^=»1, 17— "JuBiSDicnoN"— •*JuBis- 
DicnoN  OF  THE  SUBJECT- Mathsb.'* 

** Jurisdiction"  is  the  power  of  hearing  and 
determining  causes  and  doin^  justice  in  mat- 
ters of  complaint  "Jurisdiction  of  Uie  subject- 
matter"  is  the  power  to  deal  with  the  general 
subject  involved  in  the  action.  It  can  be  given 
only  by  law  and  cannot  be  conferred  by  consent 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §§  1-4,  6-9,  4W50,  62,  91-106 ;  Dec.  Dig. 
«=>1,  17. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Jurisdiction;  Juris- 
diction of  the  Subject-Matter.] 


Ehrror    from    City    Court    of    Statesboro; 
Remer  Proctor,  Judge. 


Charles  Wright  was  convicted  of  black- 
mail, and  brings  error.    Reversed. 

Frands  B.  Hunter,  of  Statesboro,  for  plain- 
tiff in  error.  Homer  C.  Parker,  SoL,  of 
Statesboro,  for  the  Stiate. 

RUSSELL,  O.  J.  Wright,  after  expressly 
waiving  Indictment  or  presentment  by  a 
grand  jury  and  lack  ol|  jurisdiction  in  the 
city  court  of  Statesboro,  was  tried  therein  on 
an  accusation  preferred  against  him  for  the 
offense  of  blackmail.  Upon  the  return  of  a 
verdict  of  guilty  the  defendant  filed  a  mo- 
tion in  arrest  of  judgment,  and  attacked  the 
jurisdiction  of  the  court  to  try  him' for  the 
offense  of  blackmail  without  an  indictment 
or  presentment  of  a  grand  jury  first  having 
been  returned  against  him,  even  though  he 
had  expressly  waived  the  same. 

[1]  The  only  question  which  presents  it- 
self, therefore,  is  whether  one  can,  by  waiver 
or  consent,  confer  jurisdiction  npon  a  dty 
court  to  try  him  upon  an  accusation  for  the 
offense  of  blackmail,  as  defined  in  section 
118  of  the  Penal  Code,  which  section,  after 
describing  the  offense  of  blackmail,  pro- 
vides: 

"That  no  court  in  this  state  shall  have  juris- 
diction to  inquire  into  any  case  under  this  sec- 
tion before  presentment  made,  or  indictment 
found,  by  the  grand  jury  of  the  county  in  which 
the  oaense  has  been  committed." 

[2]  We  are  of  the  opinion  that  he  cannot 
Jurisdiction  is  the  power  of  hearing  and  de- 
termining causes  and  doing  justice  in  matters 
of  complaint  This  Code  section  says  that 
no  court  shall  have  such  power  in  cases  of 
blackmail  except  upon  indictment  or  present- 
ment by  a  grand  jury.  Jurisdiction  of  the 
subject-matter  is  the  power  to  deal  with  the 
general  subject  involved  in  the  action,  in  the 
present  case  the  crime  of  .blackmail;  and 
such  jurisdiction  is  given  only  by  law,  and 
cannoti  be  conferred  by  consent  17  Am.  & 
Eng.  Enc.  Law,  1060.  Jurisdiction  of  the 
subject-matter  of  a  suit  cannot  be  waived. 
Watson  V.  Pearre,  110  Qa.  320,  35  S.  E  316. 
See,  also.  Blocker  v.  Bosweli;  109  Ga.  230,  34 
S.  ^  289,  and  Smith  v.  Ferrario,  105  Ga.  51, 
54,  81  S.  E.  38.  Jurisdiction  which  is  not 
given  to  a  court  by  law  cannot  be  conferred 
upon  it  by  waiver  or  consent  of  the  parties ; 
much  less  can  such  waiver  or  consent  confer 
jurisdiction  in  cases  where  the  jurisdiction  is 
expressly  or  impliedly  inhibited  by  the  Con- 
stitution, by  statute,  or  by  policy  of  the  law. 
See  8  Enc.  Dig.  Ga.  Rep.  375,  376.  Parties 
cannot,  by  consent  or  stipulation,  invest  a 
court  with  jurisdiction  or  power  not  au- 
thorized by  law  or  conferred  upon  it  by 
Constitution.  11  Cyc  673,  citing  Ga.  Loan 
&  Mut  Asso.  V.  McGowan,  59  Ga.  811;  Cen- 
tral Bank  v.  Gibson,  11  Ga.  453;  Pilotage 
Com*rs  V.  Low,  R.  M.  Charlt  298.  Sections 
385,  386,  and  387  of  our  Penal  Code,  describ- 
ing certain  other  misdemeanors,  are  followed 
in  section  388  by  the  same  proviso  relative  to 
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Indictment  or  presentment  as  is  the  descrip- 
tion of  blackmail  in  section  118,  and  it  was 
said  in  Flint  v.  State,  12  Qa.  App.  172,  76 
S.  E.  1032,  that  the  offenses  there  described 
**cannot  be  tried  on  ac^sation.*'  See,  also. 
Progress  Club  y.  State,  12  Ga.  App.  174,  76 
S.  E  1029.  One  of  the  essential  prerequisites 
of  the  trial  of  a  case  of  blackmail  is  that 
an  indictment  or  presentment  be  first  re- 
turned, and  until  this  is  done  no  court  has 
Jurisdiction  to  try  such  a  case.  Not  only 
upon  a  strict  construction  of  criminal  law 
(and  all  criminal  law  must  be  strictly  con- 
strued)»  but  upon  the  authorities  above  cit- 
ed, we  can  but  hold  that  the  court  erred  in 
overruling  the  motion  to  arrest  the  judgment 

Our  peculiar  statute  in  regard  to  blackmail 
was  evidently  based  upon  a  controlling  public 
policy  designed  to  prevent  troubles  that 
might -be  bred  by  various  neighborhood  Rancy 
SnifBes;  but  whatever  the  object,  the  man- 
date is  plain. 

Judgment  reversed. 

(16  Oa.  App.  m) 

SIMS  V.  STATE.     (No.  62551) 
(Court  of  Appeals  of  Georgia.    April  20,  1915.) 

(SyllabuM  6y  the  Court.) 

1.  BaSTABDS    ^=>92— APPSAIr-DlSCBETXONABT 

Ruling— Admission  of  Evidence. 

The  discretion  of  the  court  in  admitting 
legal  evidence  at  any  stage  of  the  trial  before 
the  verdict  is  rendered  will  not  be  controlled 
unless  it  appears  that  the  defendant,  in  conse- 
quence of  the  discharge  of  his  witnesses  or  from 
some  other  cause,  has  been  injored.  John  v. 
State.  16  Ga.  200  (5) ;  WilUams  v.  State,  GO  Ga. 
SeS  (3),  27  Am.  Rep.  412 ;  Glasco  v.  State,  187 
GkL  336,  73  8  E.  578;  Caswell  v.  State,  5 
Ga.  App.  483  (3),  63  S.  E.  566;  Ohatman  v. 
State,  8  Ga.  App.  842  (2),  70  S.  E.  188 ;  Ab- 
bott V.  State.  11  Ga.  App.  44  (5),  74  S.  E.  621 ; 
Mathis  &  Wharton  v.  (Colbert,  24  Ga.  384,  889 ; 
38  Cyc.  1368  (V). 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  §{  228-239;    Dec.  Dig.  <&=»92.] 

2.  Bastabds  ^3»63— Pboof   (Mr  Pabentagb^ 
Demonstrative  Evidence. 

In  a  bastardy  case,  while  testimony  of  a 
witness  that  the  alleged  bastard  in  appearance 
resembled  the  aocosed  is  not  admissible  (Mc- 
Caiman  v.  State,  121  Ga.  492  (5),  496,  49  S.  E. 
609),  and  while  there  is  considerable  conflict  in 
the  decisions  of  the  courts  of  other  states  npon 
the  question  of  whether  the  bastard  child  may 
be  exhibited  to  the  jury  as  evidence  of  the  rela- 
tionship to  the  accused,  the  weight  of  authority 
seems  to  be  in  favor  of  such  exhibition.  52  L. 
R.  A.  502;  State  v.  Smith.  54  Iowa,  104,  6 
N.  W.  153,  37  Am.  Rep.  192;  Finnegan  v. 
Dugan,  14  AUen  (Mass.)  197 ;  Young  7.  Make- 
peace, 103  Mass.  50,  54:  Scott  v.  Donovan,  153 
Mass.  378,  26  N.  E.  871 ;  Gilmauton  y.  Ham, 
38  N,  H.  108 ;  State  v.  Saidell,  70  N.  H.  174, 
46  Atl.  1083,  85  Am.  St.  Rep.  627 ;  Gaunt  v. 
State,  50  N.  J.  Law,  490,  14  AU.  600;  SUte 
y.  Woodruff,  67  N.  (3.  89 :  Crow  v.  Jordan,  49 
Ohio  St  655,  32  N.  E.  750:  State  v.  Horton, 
100  N.  C.  443,  6  S.  B.  23^,  6  Am.  St.  Rep. 
618;  Jones  v.  Jones,  45  Md.  145;  Re  Jessup, 
81  Cal.  408.  418,  21  Pac.  976,  22  Pac  742, 
1028,  6  L.  R.  A.  594 ;  Paulk  y.  State,  52  Ala. 
427,  429;  Kelly  v.  State,  133  Ala.  195,  32 
Sooth.  56.  91  Am.  St  Rep.  25;    1  Greenleaf, 


Ev.  29,  §  13c  0>);  1  Wlgmore,  Er.  166;  2 
Wigmore,  Ev.  J  1154  (2) ;  Land  v.  State,  84 
Ark.  199,  105  S.  W.  90,  120  Am.  St  Rep.  25; 
Shailer  v.  BuUock,  78  Conn.  65,  61  AtL  65,  HI' 
Am.  St  Rep.  87. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  §§  172,  173 ;  Dec.  Dig.  «=s>63.] 

3.  Bastabds  ^=s>73  —  Mistbial  —  Gbounds — 

Waiver. 

During  the  trial  of  the  accused  on  the 
charge  of  bastardy,  and  after  both  sides  had 
closed,  and  the  argument  of  counsel  had  been 
made  and  the  judge  had  delivered  bis  charge, 
one  of  the  jurors  asked  the  court  if  the  Jury 
could  see  *'the  babies."  Whereupon  the  judge 
ordered  the  alleged  bastards  brought  around  to 
that  the  jury  could  see  them,  whidi  was  done, 
and  the  jury  inspected  them.  No  objection  to 
this  proceeding  was  made  by  the  d^endant.  or 
his  counsel,  until  after  the  jury  had  retired  to 
make  up  Uieir  verdict,  when  counsel  for  the 
accused  moved  the  court  to  dedare  a  mistriaL 
This  the  court  declined  to  do,  and  tihe  defendant 
excepted.    Held^  that  no  error  was  committed. 

[Eid.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  i§  189,  190;    Dec  Dig.  «=>73.j 

Error  from  City  Court  of  Newnan;  W.  A. 
Post,  Judge. 

Arthur  Sims  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  C.  Wright,  of  Newnan,  for  plainttfl  In 
error.  W.  L.  Stallings,  SoL,  of  Newnan,  tar 
the  State. 


BROYI/BS,  J.   Judgment  affirmed. 

(U  Chu  JLpp.  ISO 

SAVANNAH    ELECTRIC   CO.  ▼.  POSTER. 
LING.     (No.  5780.) 

(Court  of  Appeals  of  Georgia.    April  20, 1915.) 

(SpMbut  hy  ik0  Oourt,) 

1.  Trial  9=3>252  ^  Instbtjciioits  —  Plbadiko 

AND  PbOOF. 

Where  a  contention  of  a  party  to  a  suit, 
set  forth  in  his  pleadings,  is  dot  supported  by 
evidence,  it  is  not  only  not  Incumbent  upon  the 
court  to  charge  specifically  upon  that  subject, 
but  it  is  error  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  505,  59^-612 ;  DecTBig.  ^=»252.] 

2.  Cabbiebs  ^=>  348— INJUBT  to  Passbnqxb— 

CONTBIBUTOBT    NSOUOBNCE   —   SUBIOSSIOIV 

OF  Issues— Eyidencb. 

The  evidence  was  not  such  as  to  require  a 
specific  submission  to  the  jury  of  the  issue  that 
*'the  plain  tiS  could  not  recover  if  his  injuries 
were  due  to  the  fact  that  he  went  upon  the 
platform  of  the  street  car  when  there  was  no 
necessity  therefor,  and  under  such  circumstances 
that  it  was  negligence  for  him  to  go  thereupoo" ; 
nor  was  the  evidence  such  as  to  require  an  in- 
struction to  the  jury  that  "if  the  plaintiff,  with- 
out cause  or  good  reason  therefor,  went  upon 
the  platform  at  a  time  and  under  such  circum- 
stances as  that  the  going  would  constitute  neg* 
ligence,  and  the  plaintin^s  injuries  were  caused 
thereby,  the  jury  would  be  authorised  to  find 
for  the  defendant"  ^he  proximate  cause  of  the 
plain tifiTs  injury  was  the  sudden  jerking  and 
lurchiQg  of  the  car,  caused  by  the  negligence  of 
the  defendant's  motorman,  after  the  plain  tiff 
had  gotten  upon  the  platform;  and  the  conse- 
quences of  this  negligence— the  throwing  of  the 
plaintiff  from  the  car,  thereby  causing  his  injn- 
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ries— could  not  have  been  avoided  after  it  be- 
came existent  and  operatiye. 

[Ed.  Note.— For  other  cases,  see  Carriers* 
Cent  Dii;.  §|  1403-1405 ;  Dec  Dig.  <d=:»348.] 

8.   iNSTBUCnONS. 

Construed  in  connection  with  the  entire 
charge,  there  was  no  error  in  any  of  the  excerpts 
therefrom  of  which  complaint  is  made  in  the 
motion  for  a  new  trial. 

4.  Casbiebs  ^=»318— Ii^jubt  to  Passenokb— 
Sufficiency  of  EyiDENCS. 

The  evidence  strongly  authorized  the  ver- 
dict. 

[Ed.  Note.— For  other  caiMe,  see  Carriers, 
Cent  Dig.  S|  1270,  1307-1314;  Dec.  Dig.  <$=> 
818.) 

Error  from  City  Court  of  Savannali; 
Davis  Freeman,  Judge. 

Action  by  G.  E.  Fosterling  against  the 
Savannah  Electric  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Osborne  &  Lawrence,  of  Savannah,  for 
plaintiff  in  error.  Oliver  &  Oliver,  of  Savan- 
nah, for  defendant  in  error.' 

BROYLES,  J.  O.  E.  FoBterling  gue€  the 
Savannah  Electric  Company  for  alleged  In- 
jnries  received  by  him  while  a  iMUBenger  on 
one  of  the  cars  of  the  defendant  The  jury 
found  for  the  plaintiff;  motion  for  a  new 
trial  was  made  and  overruled  by  the  court; 
and  the  defendant  excepted. 

[1]  1.  Where  a  omtention  of  a  party  to  a 
suit,  set  forth  in  his  pleadings,  is  not  sup- 
ported by  the  evidence,  It  is  error  for  the 
court  to  charge  specifically  upon  that  sub- 
ject. Wylly  V.  Gazan,  69  Qa.  507  (3  and  4) ; 
Livingston  v.  Hudson,  85  Oa.  835  (8),  12  S. 
E.  17;  Robinson  y.  Stevens,  93  Ga.  535  (1), 
21  S.  E.  96;  Heard  v.  Cogglns,  134  Ga.  52, 
67  S.  E.  429;  Southern  Railway  Co.  v.  Par- 
ham,  10  Ga.  App.  531  (4),  73  S.  B.  763.  In 
this  case,  the  contention  of  the  defendant. 
In  its  answer,  that  the  plaintiff's  Injury  was 
due  to  liis  own  negligence  and  want  of  care, 
in  attempting  to  alight  In  a  negligent  man- 
ner from  a  moving  car,  was  not  supported  by 
any  evidence.  Upon  this  point  counsel  for 
defendant  In  error,  tn  their  brief,  make  the 
assertion  that: 

"During  the  trial  of  this  case,  no  contention 
was  made  that  the  plaintiff  was  seeking  to 
alight  from  a  moving  car.  It  did  not  occur  to 
counsel  for  either  party,  or  to .  the  court,  that 
the  testimony  could  be  construed  into  any  such 
contention." 

This  assertion  was  not  denied  In  the  reply 
brief  of  counsel  for  plaintiff  In  error.  We 
have  carefully  searched  the  record,  but  can 
discover  no  evidence  which  would  have  au- 
thorized the  jury  to  find  that  the  plaintiff, 
at  the  time  he  was  injured,  was  attempting 
to  alight  from  a  moving  car.  And  hence  the 
court  did  not  err  In  falling  to  present  this 
issue  specifically  to  the  jury,  or  in  falling 
to  charge  thereupon.  None  of  the  decisions 
cited  by  coimsel  for  the  plaintiff  in  error  are 
In    conflict    with   this   ruling.     In   Georgia 


Railway  &  BHectric  Co.  v.  Baker,  1  Ga.  App. 
882,  58  S.  E.  88,  which  is  especially  stiessed 
in  their  reply  brief,  the  holding  on  this  point 
is  as  follows: 

'*It  is  error  for  the  court  to  omit  to  charge 
the  principles  of  law  applicable  to  i^oper  con- 
tentions of  either  party  to  a  cause,  where  such 
contentions  are  authorized  by  the  pleadings  and 
are  9ustained  by  testimony  [italics  ours],  and 
thus  become  issues  in  the  case." 

[2]  2.  Counsel  for  plaintiff  in  error.  In  the 
third  and  fourth  grounds  of  the  motion  for 
a  new  trial,  complain  that  the  court  did  not 
submit  to  the  jury  the  issue  that  the  plaintiff 
could  not  recover  '*if  his  Injuries  were  due 
to  the  fact  that  he  went  upon  the  platform 
when  there  was  no  necessity  therefor,  and 
under  such  circumstances  tliat  it  was  neg- 
ligence for  him  to  go  thereupon;"  and  that 
"the  court  did  not  Instruct  the  jury  that 
if  the  plaintiff,  without  cause  or  good  rea- 
son therefor,  went  upon  the  platform  at  a 
time  and  under  such  circumstances  as  that 
the  going  would  constitute  negligence,  and 
the  plaintiff *s  injuries  were  caused  thereby, 
the  jury  would  be  authorized  to  find  for  the 
defendant"  In  our  opinion  the  evidence  In 
this  case  was  not  such  as  to  require  a  spe- 
cific submission  of  this  issue,  or  that  such  in- 
structions be  given  to  the  jury.  The  evi- 
dence was  that  Fosterling  was  a  passenger 
ui>on  a  car  of  the  defendant  company;  that 
he  was  in  a  closed  street  car,  about  9  or  10 
o'clock  at  night;  that  as  the  car  was  ap- 
proaching a  sharp  curve  (described  by  some 
of  the  witnesses  as  a  *'right  angle  curve' 0 
he  arose  from  his  seat  In  the  car  and  step- 
ped through  the  door  upon  the  front  plat- 
form; that  he  tapped  the  motorman  upon 
the  back  and  told  him  that  he  wished  to 
get  off  at  Charlton  street,  which  was  some 
two  or  three  blocks  distant;  that  the  car 
was  then  moving  at  a  speed  of  from  5  to  12 
miles  an  hour  (as  testified  to  by  different 
witnesses);  that  tbe  motorman  turned  and 
saw  Fosterling,  and.  according  to  his  (the 
motorman's)  own  testimony,  saw  his  condition, 
and  knew  that  if  the  car  "hit  the  curve"  the 
slightest  sway  of  the  car  would  throw  Foster- 
ling off,  unless  he  held  on  to  something, 
and  yet  he  released  the  brakes,  put  on  two 
more  points  of  current,  and  "hit  the  curve" 
with  such  speed  that  the  car  jerked  and 
lurched,  threw  Fosterling  from  the  top  of 
the  platform  and  caused  his  Injury.  There 
was  some  evidence  on  the  part  of  the  de- 
fendant that  Fosterling  was  partially  intoxi- 
cated, but  on  this  point  there  was  sufficient 
rebutting  evidence  to  authorize  the  jury  to 
find  that  he  was  not  under  the  Influence  of 
intoxicants  on  tbte  night  in  Question ;  he  hav- 
ing drunk  only  three  glasses  of  beer.  Ac- 
cording to  common  repute,  it  would  be  a 
most  extraordinary  occurrence  If  any  citizen 
of  Savannah  became  intoxicated  after  hav- 
ing Imbibed  only  thre^  "beers."  However, 
as  this  observation  of  ours  Is  based  entirely 
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upon  hearsay,  and  possibly  prejudiced  testi- 
mony, we  withdraw  It,  and  apologize  for  hav- 
ing made  it 

In  this  case,  though,  it  is  immaterial  wheth- 
er Fosterling  was  partially  intoxicated  or  en- 
tirely sober;  it  was  the  defendant's  duty, 
while  he  was  a  passenger  upon  its  car,  to 
use  extreme  care  to  protect  him  and  prevent 
him  from  being  injured,  whatever  his  condi- 
tion may  have  been.  According  to  the  great 
preponderance  of  the  evidence,  no  such  care 
was  exercised;  on  the  contrary,  as  shown 
by  the  testimony  of  the  defendant's  own  mo- 
torman,  the  negligence  of  the  motorman  in 
releasing  the  brakes,  in  putting  on  more  cur- 
rent, and  in  entering  upon  the  curve  with 
such  speed  as  to  cause  the  car  to  jerk  and 
lurch,  after  he  saw  the  plaintiff's  dangerous 
PjC^sltion  upon  the  platform,  was  the  proxi- 
mate cause  of  the  plaintiff's  Injury.  Going 
upon  the  platform  of  a  street  car,  moving  at 
the  rate  of  from  5  to  12  miles  an  hour  (as  the 
record  shows  this  car  was  moving),  is  not 
negligence  per  se  for  a  passenger.  Going  and 
standing  upon  the  platform  of  a  street  car  is 
quite  different  from  going  and  standing  upon 
the  platform  of  a  railway  car.  The  railway 
train  travels  ordinarily  at  a  speed  of  from  20 
to  60  miles  per  hour,  and  its  stops  are  few 
and  far  between,  as  compared  to  those  of  a 
street  car.  This  court  will  take  Judicial  cog- 
nizance of  the  fact  that  it  is  a  common  and 
ordinary  thing  for  passengers  on  street  cars 
to  go  upon  the  platform,  when  the  car  is  ap- 
•  proaching  their  destination,  for  the  purpose 
of  quickly  alighting  when  their  destination  is 
reached.  Our  courts  have  held,  even  as  to 
railway  trains,  that  it  is  not  negligence  per 
se  for  a  person  to  be  upon  the  platform  of  a 
railway  car,  or  to  attempt  to  alight  from  a 
railway  car,  even  when  in  motion.  Augusta 
H.  Go.  V.  Snider,  118  Ga.  146,  44  S.  E.  1005 ; 
Suber  v.  G.,  C.  &  N.  Ry.  Co.,  96  Ga.  42,  23  S. 
E.  387 ;  Coursey  v.  Southern  Ry.  Co.,  113  Ga. 
297,  38  S.  E.  866. 

In  Myrick  v.  Macon  Railway  &  light  Co., 
6  Ga.  App.  38,  64  S.  E.  296,  where  a  passenger 
went  upon  the  platform  of  a  street  car  and 
stood  upon  the  step,  before  his  destination 
was  reached,  and  fell  and  was  injured,  this 
court  held: 

That  he  ''was  not  attempting  to  alight,  for 
he  had  not  quite  reached  his  destination.  His 
presence  upon  the  step  was,  at  moat,  but  prepa- 
ration to  alight  when  the  point  should  be  reach- 
ed at  which  the  car  ought  to  have  been  stopped, 
and,  according  to  his  statement,  his  hieing 
thrown  from  the  car  was  not  caused  by  any 
effort  upon  his  part  to  alight,  but  by  the  sud- 
den jerk  or  increase  of  speed  in  tiie  running 
of  the  car." 

When  a  passenger  is  in  a  closed  street  car, 
at  night,  as  in  the  case  at  bar,  it  is  often  very 
difficult  for  him  to  determine  when  his  desti- 
nation has  been  reached,  and,  under  such  cir- 
cumstances, for  him  to  arise  from  his  seat 
and  go  upon  the  platform,  for  the  purpose 
of  finding  out  where  he  is,  and  to  notify  the 
motorman  that  he  desires  to  get  off  at  a  cer- 


tain point,  is  not  in  itself  negligence.  And  it 
is  not  necessary,  under  these  facts,  that  the 
court  should  charge  specifically  upon  this 
point,  unless  there  has  been  a  timely  written 
request  for  him  to  do  so,  when  he  has  sub- 
stantially and  correctly  charged  the  princi- 
ples of  law  involved.  In  this  case  there  was 
no  such  written  request,  and  the  court's  gen- 
eral charge  upon  the  subject  that  the  plain- 
tiff must  be  free  from  negligence,  and  must 
exercise  ordinary  care,  etc.,  was  sufficient 
Upon  this  subject  the  court  charged  as  fol- 
lows: 

"Now  a  plaintiff  cannot  recover  if  the  compa- 
ny shall  make  it  appear  that  its  agents  have  ex- 
ercised extraordinary  diligence,  or  if  the  injury 
to  himself  is  done  by  his  consent,  or  is  done  by 
his  own  negligence,  or  if  both  parties  were  at 
fault,  and  he,  by  the  exercise  of  ordinary  care, 
could  have  avoided  the  consequences  to  himself 
caused  by  the  defendants  negligence,  if  it  was 
negligence." 

Again  the  court  charged  that: 

"The  plaintiff  cannot  recover  in  case  of  per- 
sonal injuries,  no  matter  what  the  injury  was, 
if  the  proof  shows  that  he  could,  by  the  exerdae 
of  ordinary  care,  have  avoided  the  consequences 
to  himself,  caused  by  the  defendant's  negligence, 
if  the  defendant  was  negligent,  or  if  the  injury 
was  caused  by  his  own  negligence." 

The  court  charged  also: 

"If  the  company  exercised  the  degree  of  care 
which  was  required  of  it  by  the  law,  in  regard 
to  the  matters  about  which  he  [plaintiff]  com- 
plains, or  if  he  was  not  injured  by  its  negli- 
gence, or  if  he  was  injured  on  account  of  his 
own  negligence,  or  if  he  could,  by  the  exercise 
of  ordinary  care  and  diligence,  have  avoided 
the  consequences  of  the  defendant's  negligoice, 
if  it  was  negligent,  then  he  cannot  recover." 

Again  the  court  charged: 

"The  [defendant]  company  would  be  liable, 
if  that  negligence  [the  defendant's]  was  the 
proximate  cause  of  the  injury,  provided,  of 
course,  that  the  plaintiff  could  not,  by  the  ex- 
ercise of  ordinary  care  and  diligence,  have  aToid- 
ed  the  consequences  of  the  defendant's  negli- 
gence." 

The  only  negligence  which  it  was  contend- 
ed the  plaintiff  was  guilty  of  was  in  going 
upon  the  platform;  and  hence  all  the  ex- 
cerpts from  the  charge  relating  to  his  alleg- 
ed negligence,  or  want  of  ordinary  care, 
could  have  referred  to  nothing  else  than  his 
presence  upon  the  platform.  In  the  absence 
of  a  timely  written  request  to  charge  more 
spedflcally  upon  this  subject,  we  think  the 
instructions  of  the  court  were  sufficient 
See  Seaboard  Air  Line  Ry.  v.  Andrews,  140 
Ga.  254  (3  and  4),  78  S.  E.  925,  Ann.  Ca& 
1914D,  165;  Southern  Ry.  Co.  v.  Hill,  139 
Ga.  550  (5)*  555,  77  S.  B.  803;  Savannah 
Elect  Co.  V.  Lackens,  12  Ga.  App.  765,  79  S. 
E.  53.  The  decisions  dted  by  counsel  for 
the  plaintiff  in  error  do  not  conflict  with 
this  ruling.  In  Atlanta  Ry.  Ck>.  v.  Gardner, 
122  Ga.  82,  40  S.  E.  818,  the  seventh  and 
eighth  headnotes  are  as  follows: 

*'(7)  Under  the  pleadings  and  the  evidenee  in 
this  case  it  was  erroneous  not  to  charge  the 
principle  that  if  the  plaintiff,  by  the  exercise 
of  ordinary  care,  could  have  avoided  the  conse- 
quences of  the  defendant's  negligence^  she  could 
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not  recover,  although  the  court  was  not  request* 
ed  to  so  charge  by  the  defendant" 

*'(8)  The  court  should  not  only  state  the  con- 
tention of  a  party  to  the  jury,  but  should  also 
state  the  law  applicable  to  such  contention." 

And  in  the  opinion  on  page  92  of  122  6a., 
on  page  822  of  49  S.  E.,  in  discussing  the  er- 
ror referred  to  in  the  seventh  headnote,  the 
court  said: 

"Another  ground  of  the  motion  for  a  new  trial 
'3  that  the  court  erred  in  failing  to  charge  the 
iury  that  if  the  plaintiff,  b^  the  exercise  of  ordi- 
nary care,  could  have  avoided  the  consequences 
of  the  defendant's  negligence,  she  could  not  re- 
cover. Under  the  evidence  in  this  case,  the  court 
should  have  given  this  principle  of  law  in  charge 
to  the  jury,  and  this  ground  of  the  motion  alone 
was  sufficient  to  require  the  grant  of  a  new 
triaL" 

And  on  the  point  dealt  with  in  the  eighth 

headnote  it  was  said: 

"It  is  one  thing  to  state  what  a  party  con- 
tends, and  another  and  a  very  different  thing  to 
state  the  law  applicable  to  such  contention.  To 
state  to  the  jury,  as  the  court  did,  that  the 
defendant  contended  that  it  had  not  'been  guilty 
of  any  neglect,  and  that,  if  the  plaintiff  was 
hurt,  it  was  done  under  such  circumstances  that 
the  plaintiff,  by  the  exercise  of  ordinary  care 
and  diligence,  could  have  avoided  any  injury,  if 
in  fact  she  was  injured,  and  that  therefore  the 
defendant  [was]  not  liable,'  was  far  from  being 
equivalent  to  charging  the  law-  laid  down  in  the 
Civil  Code,  §  3830.^' 

The  decision  in  that  case  does  not  conflict 
with  oar  ruling  in  the  case  at  bar,  for  here 
the  Judge  did  charge  the  Jury  repeatedly  that 
if  the  plaintiff,  by  the  exercise  of  ordinary 
care,  could  have  avoided  the  consequences  of 
the  defendant's  negligence,  he  cotild  not  re- 
cover; and  he  charged  also  the  law  laid 
dovm  in  the  Civil  Code,  |  4426  (formerly  sec- 
tion 3830).  In  that  case  the  Judgment  was 
reversed  because  the  court  did  not  charge  the 
very  principles  of  law  which  the  court  in 
this  case  did  charge. 

We  have  already  pointed  out,  in  another 
place,  that  the  case  of  Georgia  Railway  & 
Electric  Co.  v.  Baker,  1  Ga.  App.  833  (7),  58 
S.  E.  88,  is  not  in  line  with  this  case.  The 
defendant,  in  its  answer,  did  not  specifically 
set  up  the  defense  that  the  plaintiff  was 
guilty  of  negligence  in  going  upon  the  plat- 
form of  the  car.  However,  the  plaintiff  hav- 
ing alleged  that  he  was  wholly  free  from 
fault,  and  this  allegation  having  been  denied 
by  the  defendant,  the  pleadings  were  suflEl- 
cient  to  raise  the  issue  as  to  whether  the 
plaintiff  could,  by  the  exercise  of  ordinary 
care,  have  avoided  the  consequences  of  the 
defendant's  negligence;  and  this  principle 
was  clearly  and  repeatedly  charged  by  the 
court  in  this  case. 


"We  think  that  the  charge  of  the  court  was 
more  favorable  to  the  defendant  than  the  ev- 
idence warranted,  for  the  Jury  evidently  ac- 
cepted the  version  of  the  transaction  given 
by  the  plaintiff  and  the  defendant's  motor- 
man  ;  and,  if  that  be  the  truth,  the  immedi- 
ate and  proximate  cause  of  the  plaintiff's  in- 
Jury  was  the  negligence  of  the  motorman  in 
Increasing  the  speed  of  the  car  after  he  had 
seen  the  perilous  position  of  the  plaintiff  on 
the  platform,  and  Just  as  he  was  about  to 
enter  upon  a  sharp  and  dangerous  curve, 
thereby  throwing  the  plaintiff  from  the  plat- 
form and  causing  his  injury,  under  such  cir- 
cumstances that  the  consequences  of  this 
negligence  could  not  have  been  avoided  after 
it  became  existent.  Under  this  theory,  the 
rule  of  law  requiring  the  plaintiff  to  exer- 
cise ordinary  care  to  avoid  the  consequences 
of  the  defendant's  negligence  was  not  ap- 
plicable. See  Savannah  Electric  Co.  v.  Liack- 
ens,  12  Ga.  App.  771,  79  S.  E.  53;  Georgia, 
Florida  &  Alabama  R.  Co.  v.  Sasser,  4  Ga. 
App.  276,  283,  284,  61  S.  E.  505. 

[8]  3.  The  instructions  complained  of  tu 
the  fifth,  sixth,  seventh,  eighth,  and  ninth 
grounds  of  the  amendment  to  the  motion  for 
a  new  trial  are  not  objectionable,  when  con- 
sidered in  connection  with  the  pleadings,  the 
evidence,  and  the  entire  charge  of  the  court 
There  was  no  error  in  any  of  them  requiring 
the  grant  of  a  new  trial.  The  charge,  as  a 
whole,  was,  in  our  opinion,  a  full  and  fair 
presentation  of  the  law  applicable  to  the  case 
and  of  the  respective  contentions  of  the  par- 
ties. 

[4]  4.  The  evidence  in  this  case  strongly 
authorized,  if  it  did  not  demand,  the  verdict. 
When,  to  use  a  homely  expression,  we  put 
all  the  evidence  **in  the  pot"  and  "boil  it 
down,"  what  remains  is  the  unmistakable 
fact  that  the  plaintiff's  injury  was  caused 
by  the  gross  negligence  of  the  defendant's 
motorman,  after  the  plaintiff  had  gotten  up- 
on the  platform  of  the  car;  and  that  this 
negligence  occurred  after  the  motorman  saw 
and  realized  the  plaintiff's  peril.  Under  any 
theory  of  the  evidence,  the  Jury  were  com- 
pelled to  find  that  the  plaintiff's  injury  re- 
sulted directly  from  this  negligence  of  the 
motorman  in  increasing  the  speed  of  the  car 
as  it  entered  upon  a  sharp  and  dangerous 
curve,  thereby  causing  the  car  to  suddenly 
Jerk  and  lurch,  which  threw  the  plaintiff 
from  the  platform  and  caused  his  injury. 

The  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  triaL 

Judgment  affirmed. 
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<16  Ga.  App.  206) 

BtATHEWS,  Warden,  y.  SWATTS. 
(No.  6182.) 

(Coart  of  Appeals  of  Georgia.    April  20,  1915.) 

(SyUahut  hy  the  Court,) 

1.  Cbimiivai.  Law  ^=>995  —  Sentbnos  and 
Judgment— Obajl  Statements. 

The  oral  statements  of  a  judge,  in  passing 
sentence,  which  are  not  incorporated  in  the 
written  judgment  signed  by  him,  are  no  part 
of  the  sentence  or  judgment,  whether  they  are 
made  before  or  after  the  signing  of  the  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2518,  2521,  2523-2526. 
2528%,  2530,  2536-2543;   Dec.  Dig.  i8»995.1 

2.  Criminal  Law  ^=9090  —  Judombnt  — 
Amendment. 

A  judge  has  no  authority  to  amend  his 
judgment  in  any  particular  after  the  term  of 
court  at  which  it  was  passed  has  expired;  and, 
when  amended  at  that  term,  it  must  be  before 
the  execution  of  the  sentence  has  begun,  and  it 
must  be  done  in  writing  and  be  signed  by  the 
judge.  There  is  no  such  thing  in  law  as  an  oral 
amendment  of  a  judicial  sentence  or  judgment. 
PSd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2519;  Dec  Dig.  it»996.] 

a  Habeas  Cobfus  ^=»72— Petition  Show- 
ing Lawful  Detention  —  Quashing  or 
Writ. 

Where  a  petition  for  habeas  corpus  clearly 

shows  on  its  face  that  the  detention  is  lawful, 

there  is  nothing  to  investigate,  and  the  writ 

should  be  quashed. 

[Ed.  Note.— For  other  casesw  see  Habeas  Cor- 
pus, Cent  Dig.  %  64 ;  Dec.  Dig.  <9=s>72.] 

(Additional  Syttahw  hy  Editorial  Staff.) 

4.  Cbiminal  Law  ^=>995  —  "JUDOMENif*  — 
What  Constitutes. 

A  ''judgment"  as  a  decision  or  sentence  of 
the  law  pronounced  by  the  court  and  entered 
on  its  docket  minutes,  or  record.  A  mere  oral 
decision  is  not  a  judgment  until  it  has  been  put 
in  writing  and  entered  as  such. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2518,  2521,  2523-2520, 
2528%,  2530,  2586-2543;  Dec.  Dig.  «=>995. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Judgment] 

Error  from  City  Court  of  Cairo;  J.  R. 
Sin^letary,  Judge. 

Habeas  corpus  by  H.  T.  Swatts  against  W. 
C.  Mathews,  Warden.  Judgment  for  plalu- 
tifP,  and  defendant  brings  error.    Reversed. 

M.  L.  Ledford,  of  Cairo,  for  plaintiff  In 
error.  J.  S.  Weathers  and  Ira  Carlisle^  both 
of  Oairo,  for  defendant  in  error. 

BROTLES,  J.  H.  T.  Swatts  brought  habeas 
corpus  proceedings  for  the  release  of  John 
Donald  from  the  chain  gang  of  Grady  county, 
alleging  that  he  was  wrongfully  detained  by 
W.  C  Mathews,  warden  of  Grady  county  con- 
victs. Mathews  produced  the  body  of  Donald 
and  filed  his  return,  and  moved  to  quash  the 
writ  Hie  motion  was  overruled,  and  the 
case  proceeded  to  a  hearing.  At  the  con- 
clusion of  the  evidence  the  judge  passed  an 
order  directing  the  discharge  of  Donald.  It 
appears  from  the  petition  that  Donald  was 
given  two  sentences  on  April  27,  1914,  each 


being  for  a  term  of  service  of  six  months 
upon  the  chain  gang,  to  be  relieved  upon  the 
payment  of  $50  in  each  case,  provided  the 
payment  was  made  within  five  days.  It  was 
stipulated  in  the  second  sentence  that  it  was 
to  begin  at  the  expiration  of  the  first  sen- 
tence. Donald  served  the  first  sentence,  and 
on  October  27,  1914,  Swatts  paid  W.  J.  Wil- 
lie, the  solicitor  of  the  court,  $37.50,  as  in 
full  payment  of  the  fine  imposed  upon  Don- 
ald for  the  second  sentence;  this  being  the 
date  when  the  first  sentence  expired.  It  is 
further  alleged  in  the  petition  that,  at  the 
time  the  sentences  were  imposed  upon  Don- 
ald, the  judge  stated  in  open  court  that  the 
defendant  would  be  relieved  of  the  sentences 
upon  the  payment  of  $37.50  for  each  of  the 
offenses  of  which  he  had  been  convicted,  but 
that  by  inadvertence  the  clerk  of  the  court 
made  the  fine  in  each  instance  $50;  that 
the  pasrment  of  the  $87.50  in  behalf  of  Don- 
ald was  received  by  W.  J.  Willie,  the  solicitor 
of  the  city  court,  in  fuU  satisfaction  of  the 
second  fine  and  sentence^ 

[1, 4]  1,  2.  It  is  well  settled  that  oral  an* 
nouncements  of  a  Judge  are  no  part  of  his 
judgment  in  a  case.  And  the  dedsions  are 
without  exception  that  a  trial  Judge  cannot 
amend  or  modify  a  sentence  after  it  has  been 
duly  entered  up  and  signed  by  him  and 
the  term  of  court  has  passed.  An  oral  an- 
nouncement made  before  or  after  he  has 
signed  the  judgment  will  he  treated  as  mere 
surplusage.  A  Judgment  of  a  court  of  rec- 
ord can  only  be  shown  by  its  records.  Where 
there  is  no  record,  there  is  no  Judgment 

''A  judgment  is  a  decision  or  sentence  of  tiie 
law  pronounced  by  the  court  and  entered  upon 
its  docket,  minutes,  or  record.  A  mere  oral  de- 
cision is  not  a  judgment  *  *  *  until  it  luu 
been  put  in  writing  and  entered  as  such."  East- 
erling  v.  State,  11  Ga.  App.  134,  74  S.  EL  899. 

"What  the  judge  orally  declares  is  no  judg- 
ment until  it  has  been  put  in  writing  and  en- 
tered as  such."  Freeman  v.  Brown,  115  Ga. 
27,  41  S.  E.  885. 

[2]  In  this  cade  the  valid  alternative  sen- 
tence was  a  fine  of  $60,  not  $37.50,  and  any 
evidence  to  the  effect  that  during  the  trial 
the  judge  orally  stated  that  the  defendant 
would  be  released  upon  the  payment  of  $37.- 
50  was  Irrelevant  and  incompetent,  and  on 
motion  should  have  been  ruled  out  Tlie  ef- 
fect of  the  discharge  of  Donald,  under  the 
state  of  facts  shown,  was  clearly  to  commute 
a  penalty,  and  to  usurp  executive  power  vest- 
ed in  the  Governor  al<»ie.  As  was  said  ic 
Rutland  v.  State,  14  Oa.  Ai^.  751,  62  S.  E 
293: 

"According  to  the  weight  of  authority,  the 
rule  is  that  a  judgment  or  decree  can  be  amend- 
ed or  corrected  only  where  there  is  soffident 
record  evidence,  or  evidence  quasi  of  record,  to 
sustain  the  amendment,  and  that  extraneous  ev- 
idence cannot  be  received  for  this  purpose.  In 
this  connection  it  is  generally  oonsidered  tliat 
the  notes  and  minutes  made  by  the  judge  upon 
his  docket  are  record  evidence;  but  the  amend- 
ment cannot  be  based  on  the  judge's  knowledge 
or  recollection  of  the  facts,  or  his  affidavit  in 
regard  to  the  error  to  be  corrected.     23  Cyc. 


^s:>For  other  cssm  see  Mine  topic  and  KEY-NUMBER  in  aU  Key-Numbered  Dlgaito  and  Indezte 
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879,  subpar.  "g.**  In  Dixon  y.  Mason,  68  Ga. 
478  (2),  it  was  beld  that  a  Judgment  must  be 
amended  by  an  inspection  of  the  record,  indad- 
ing  the  yerdict  and  pleadings.  Parol  proof  can- 
not famish  a  ground  of  amendment  not  in  the 
record.  For  this  reason,  *  *  *  we  are  of 
the  opinion  that  neither  the  eyidence  of  the 
clerk  in  regard  to  the  oral  announcement  of  the 
judge,  nor  the  testimony  of  the  judge  himself, 
should  haye  been  considered  in  determining  the 
question  of  whether  the  judgment  should  be 
amended.  A  jadge  cannot  be  a  witness  in  his 
own  court ;  nor  should  his  judgment  be  aifected 
by  his  own  knowledge  of  the  fi&cts  affecting  the 
issue.*' 

• 

The  record  shows  that  the  term  of  the 
court  expired  without  the  sentence  or  judg- 
ment of  the  court  haying  been  legally  amend- 
ed or  modified;  and,  of  course,  under  the 
law,  the  Judge  would  haye  no  authority  aft- 
erwards to  amend  It 

As  was  said  by  Lord  Cdke: 

"Yet  during  the  terme  wherein  any  Judicial 
act  is  done  the  record  remaineth  in  the  breast  of 
the  Judges  of  the  court,  and  in  their  remem- 
brance ;  and  therefore  the  roll  is  alterable  dur- 
ing the  terme,  as  the  judges  shall  direct;  but 
when  that  terme  is  past,  then  the  record  is  in 
the  roll,  and  admitteth  no  alteration,  ayerment, 
or  proof  to  the  contrarie."  Coke,  Litt.  200a; 
12  Cyc  784,  note  8. 


of  right,**  and  its  beneficent  effects  ought  not 
to  be  dissipated  by  sahtle  objections  and 
technical  niceties,  and  the  technical  rules  of 
(heading  are  not  applicable  in  such  a  pro- 
ceeding. After  the  writ  is  issued,  and  the  re- 
spondent has  appeared  in  answer  to  it,  the 
sufficiency  of  the  petition  cannot  be  tested  by 
a  •  demurrer ;  but,  if  the  petition  clearly 
ahows  on  its  face  that  the  detention  is  law- 
ful, there  la  nothing  to  Inyestigate,  and  the 
writ  should  be  quashed.  Simmons  y.  Georgia 
Iron  &  Goal  Co.,  117  Ga.  305,  48  S.  E.  780, 
61  I4.  B.  A.  730;  Hansford  y.  State,  7  Ga. 
App.  196,  66  S.  E.  400.  Under  the  facts  of 
this  case,  the  petition  for  the  writ  of  habeas 
corpus  clearly  showing  on  its  face  that  the 
detention  of  Donald  was  lawful,  the  Judge 
should  haye  quashed  the  writ. 
Judgment  reyersed. 


Judge  of  the  superior  court  did  not  err  in  over- 
ruling the  certiorari,  which  raised  only  the 
spednc  point  that  the  grant  of  a  nonsuit  in 
the  municipal  court  of  Atlanta  could  not  be  re- 
yiewed  by  the  appellate  division  of  that  court 
by  a  motion  for  a  new  trial,  but  was  review- 
able only  by  certiorari. 

[£3d.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  Sf  31,  32;  Dec.  Dig.  <d=»16;  Appeal 
and  Error*  Cent.  Dig.  {  103.] 

E3rror  from  Superior  Court,  Fulton  County ; 
Geo.  Ia  Bell,  Judge. 

Action  by  S.  D.  Woodward  against  M.  U 
Gresham.  Judgment  for  defendant  From 
the  oyerruling  of  certiorari,  plaintiff  brings 
error.    Affirmed. 

B.  El  Church,  of  Atlanta,  for  plaintiff  in  er- 
ror. M.  Herzberg  and  D.'  K.  Johnston,  both 
of  Atlanta,  for  defendant  In  error. 

BROYLES,  J.    Judgment  aArmed. 


(16  Oa.  App.  221) 
GRAHAM  y.   STATE.     (No.  (5319.) 
(Court  of  Appeals  of  Georgia.    April  20,  1915.j 


(SyllahuM  hy  the  Court.) 
^!?  ?:P*7!?*?'^*^'^'^*"\?^!  1.  Criminal  Law  «=366^Labcent  ^55- 


(16  Ga.  App.  207) 

WOODWARD  y.  GRESHAM.    (No.  6150.) 
(Court  of  Appeals  of  Georgia.    April  20,  1915.) 

(8yUahi9  hf  the  Court.) 

GBBTIORABI   ^s»10  —  GBOT7ND8  -*  ESBOBS  IN 

Final  Judomeni>— Gbant  of  NoKSunv-Mu- 

NICIPAL  COUBT. 

The  writ  of  certiorari  lies  only  for  the  cor- 
rectiob;  of  errors  in  a  fiual  judgment  of  a  cause, 
and  it  is  always  ayailable  to  review  any  final 
judgment  of  an  inferior  judicatory,  but  the  act 
of  1913  (Acts  1913,  p.  167),  creating  the  mu- 
nicipal court  of  Atlanta,  provides  no  other 
method  of  review  in  that  court  of  a  judgment 
rendered  therein  in  the  first  instance  by  a  single 
judge  than  by  a  motion  for  a  new  trial;  and 
consequently  in  that  court  the  grant  of  a  non- 
suit (in  exception  to  the  general  rule)  may  be 
reviewed  by  a  motion(for  a  new  trial,  and  the 


Venub— Pboof. 

The  circumstances  in  proof,  taken  in  con- 
nection with  the  confession  of  the  accused,  were 
sufficient  to  authorize  the  inference  that  he  stole 
the  cow  described  in  the  indictment,  and  that 
the  theft  was  committed  in  Irwin  county,  Ga., 
and  to  exclude  every  other  reasonable  hypothesis 
than  that  of  his  guUt.  Venue  may  be  shown  by 
circumstantial  evidence,  as  well  as  by  direct 
proof. 

[Ed.  Note.— For  other  cases,  see  CriminHl 
Law,  Cent  Dig.  §§  726.  1277-1284;  Dec.  Dig. 
«s>564;  Larceny.  Cent.  I'n'z.  ^i  152,  lii4.  lOo. 
It57-160;    Dec.  Dig.  «=>55.] 

(Additional  Syllahus  hy  Editorial  Staff.) 

2.  Labcent  ^=»40  —  Labcent  of  Cow  — In- 
dictment—"Blub  AND  White  Speckled"— 
"Blue." 

An  indictment  for  larceny  ol  a  cow.  which 
describes  the  cow  as  being  *'blne  and  white 
speckled"  may  include  a  cow  which  is  black 
and  white  speckled;  "blue,'*  as  applied  to  a 
cow,  generally  denoting  either  a  modified  shade 
of  black,  or  black  with  white  intermingled,  or 
dark  gray,  doye,  or  slate  color,  which,  in  con* 
trast  with  some  decided  color  or  with  white, 
suggests  and  somewhat  resembles  blue. 

[Ed.    Note.— For    other    cases,    see    Ijarceny, 
Cent  Dig.  $K  102-126,  160;    Dec.  Dig.  «=s>40. 
For  other  definitions,  see  Words  and  Phrases, 
Blue.] 

Error  from  Superior  Court,  Irwin  County ; 
W.  F.  George,  Judge. 

Edmund  Graham  was  conyicted  of  larceny 
of  a  cow,  and  brings  error.    Affirmed. 

Philip  Newborn  and  H.  J.  Quineey,  botb  of 
Ocilla,  and  Haygood  h  Cutts,  of  Fitzgerald, 
for  plaintiff  in  ercor.  Jos.  B.  Wall,  Sol.  Gen., 
of  Fitzgerald,  for  the  State. 

WADE,  J.*  Edmund  Graham  was  conyicted 
of  the  larceny  of  a  cow  described  in  the  in- 
dictment as  "one  blue  and  white  speckled  fe- 


^=s»For  other  cases  see  same  topic  and  KBT-NtTMBBR  in  all  Key-Numbered  DigesU  and  Xadeses 
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male  cow  about  2%  years  old,  with  horns, 
UD marked,  of  the  personal  property  of  T.  M. 
Paulk,"  etc.  His  motion  for  a  new  trial  was 
based  on  the  general  grounds  and  on  one 
special  ground,  In  which  It  Is  Insisted  that 
the  evidence  failed  to  establish  that  the  of- 
fense was  committed  in  the  tjounty  of  Irwin, 
and  therefore  the  venue  of  the  alleged  crime 
was  not  shown. 

[1]  The  prosecutor  testified  that  on  or 
about  September  11,  1914,  he  lost  the  cow  de- 
scribed In  the  Indictment;  that  he  last  saw 
the  cow  in  the  morning  of  that  day,  in  Irwin 
county,  near  Coochee  creek,  where  the  cow 
ranged ;  that  about  two  weeks  thereafter  he 
discovered  signs  a  quarter  of  a  mile  from 
where  he  had  last  seen  the  cow  Indicating 
that  a  cow  or  some  other  animal  had  been 
butchered  there;  that  two  or  three  weeks 
after  the  cow  was  missed  he  saw  a  cow's 
hide  that  had  been  dug  up  In  the  garden  of 
Isaiah  Spicer,  about  half  a  mile  from  where 
he  had  last  seen  the  cow ;  that  it  was  *'long 
enough'*  to  be  the  hide  of  the  lost  oow,  and 
was  a  "white  speckled  hide,"  and  there  "were 
indications  that  it  was  the  color'*  of  his  cow, 
though  the  hide  was  partially  decomposed, 
and  the  hair  had  begun  to  slip  from  it,  and 
he  could  not  swear  that  it  was,  in  fact,  the 
hide  from  his  lost  cow.  He  testified  further 
that  the  place  where  he  last  saw  the  cow  on 
September  11,  1914,  the  place  where  a  cow 
appeared  to  have  been  butchered,  and  the 
place  where  the  hide  was  discovered  in  Spic- 
er's  garden,  were  all  within  the  limits  of 
Irwin  county.  He  testified  that  the  defend- 
ant was  shot  by  some  one  on  Friday  night 
about  the  11th  of  September,  though  he  did 
not  hear  of  it  until  Sunday  or  Monday  there- 
after. Isaiah  Spicer,  testitylng  for  the  state, 
said  that  he  knew  the  defendant,  and  re- 
membered the  Friday  night  when  the  defend- 
ant was  shot,  as  he  himself  did  the  shoot- 
ing; that  he  saw  the  defendant  pass  by  his 
house  alone  in  the  evening,  riding  a  mule, 
with  a  gun  on  his  shoulder,  and  going  In  the 
direction  of  Anderson  Alexander's  house; 
that  during  that  night  he  heard  a  vehicle 
pass  his  place,  going  back  In  the  direction  of 
Coochee  creek,  and  about  15  minutes  after  it 
passed  he  went  into  his  house  and  got  his 
shotgun  and  went  In  the  direction  in  which 
the  vehicle  appeared  to  be  going,  as  he 
thought  "they"  had  one  of  his  hogs;  that 
when  he  "got  there"  he  heard  a  buggy  com- 
ing towards  him,  and  he  stopped  under  an 
oak  tree,  and  the  persons  with  the  buggy 
came  directly  towards  and  to  the  left  side  of 
the  tree;  that  one  Cook  was  leading  the 
mole  hitched  to  the  buggy,  and  the  defendant 
was  walking  along  by  the  buggy  with  a  gun, 
and  there  was  beef  in  the  buggy,  cut  up  "Uke 
you  bring  it  to  market";  that  when  Cook 
and  Edmund  Qraham,  the  defendant,  got  with- 
in a  few  steps  of  where  the  witness  was 
standing,  the  witness  called  out,  "Hey,  Ed- 
mund," and  the  defendant  replied,  "Who  in 
the  God  damned  hell  is  that?"    and  "pulled 


his  gun  and  shot"  at  the  witness  twice»  and 
then  the  witness  shot  back  at  him;  that 
Graham  and  Cook  ran,  and  the  witness  ran 
off  also,  and  the  mule  pulled  the  buggy  against 
a  tree  and  broke  loose  and  ran  away.  The 
witness  further  said  that  the  shooting  took 
place  about  half  past  8  or  9  o'clock  at  night, 
and  that  he  did  not  see  the  defendant  again 
that  night,  but  saw  him  the  next  evenlnt:. 
when  the  defendant  said  that  the  beef  in  the 
buggy  was  his  (the  defendant's)  beef,  and 
that  he  supposed  it  was  some  one  else  who 
hailed  him,  and  this  was  why  he  shot  at  the 
witness ;  that  the  defendant  told  the  witness 
when  he  saw  him  the  day  after  the  shooting 
to  go  to  his  brother-in-law's  house  and  tell 
his  brother-in-law  "to  go  down  there  and  get 
the  beef,"  as  "he  was  hurt  and  could  not 
manage,  and  his  wife  could  not  manage  it," 
and  he  wanted  his  brother-in-law  to  take 
the  beef  up  to  the  house  of  the  witness  and 
to  Anderson's  house  and  let  them  have  some 
of  it,  and  bring  the  remainder  to  him;  that 
the  defendant  then  told  the  witness  that  the 
hide  "was  smelling,"  and  directed  that  the 
witness  and  the  defendant's  brother-in-law 
should  bury  it;  that,  when  Spicer  and  Cook 
(the  brother-in-law)  reached  the  place  where 
the  beef  was,  they  found  the  defendant's  hat 
and  shoe,  and  they  took  the  hide,  and  Cook 
buried  it  in  Spicer's  garden,  as  the  defendant 
had  instructed;  that  the  beef  was  spoiled, 
and  not  in  condition  to  sell,  and  the  hide  was 
smelling,  as  both  had  stayed  in  the  woods 
all  night ;  that  the  defendant  claimed  to  the 
witness  ttiat  the  cow  he  had  butchered  was 
his,  and  that  he  could  prove  this  fact  by  his 
brother-in-law;  that  he  (Spioer)  told  the 
sheriff  where  the  hide  was  buried,  and  was 
there  when  the  hide  was  dug  up  (about  two 
weeks  later),  and  it  was  then  in  bad  shape, 
and  most  of  the  hair  had  slipped  off;  that 
you  could  tell  that  the  cow  had  "blade  and 
white"  on  her,  but  not  what  sort  of  cow  the 
hair  came  from. 

T.  M.  Pollock,  sworn  for  the  state,  testified 
that  on  the  day  of  the  commitment  trial  he 
asked  the  defendant  "who  killed  that  cow 
down  there  where  they  found  that  hide  bur- 
led," and  he  said,  "I  killed  it,"  and  adddd  that 
it  was  Mr.  Tim  Faulk's  cow,  and  he  (the  de- 
fendant) knew  it  was  Mr.  Paulk's  oow  when 
he  killed  it 

W.  A.  Tucker,  sheriff  of  Irwin  county,  tes- 
tified that  the  defendant  had  talked  to  him 
several  times  about  the  cow  alleged  to  have 
been  stolen;  that  soon  after  the  defendant 
was  shot,  he  and  others  went  to  see'  the  de- 
fendant, but  could  get  no  Information  from 
him,  but  that  later,  after  the  hide  was  dug 
up,  and  the  defendant  was  arrested  and 
brought  to  Jail,  he  said  to  the  defendant,  "Ed- 
mund, we  have  got  you,"  and  the  defendant 
replied,  "Yes;  you  have  got  me;"  and.  In 
answer  to  questions,  stated  that  the  cow  he 
had  butchered  was  "Mr.  Tim  Paulk's  cow,  a 
speckled  heifer,  about  2^  years  old";  that 
he  knew  it  was  Mr.  Paulk's  cow,  and  that  sev- 
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eral  other  persons  he  named  were  to  meet 
him  there  that  night  and  help  skin  the  beef ; 
'*that  he  kllledU  it  about  two  hours  by  sun, 
and  went  back  to  Aaron's  and  got  the  mule 
and  buggy,  and  the  other  boys  did  not  oome ; 
that  he  used  a  flashlight  in  butchering  the 
beef;  that  somebody  halted  him  that  night, 
and  he  shot  them  twice;  that  Isaiah  was  Jus- 
tified in  shooting  him  because  he  shot  first.** 

The  defendant  in  l^is  statement  admitted 
that  he  had  confessed  the  stealing  of  the  cow 
to  diiferent  persons,  including  the  solicitor 
(who  did  not  testify),  but  claimed  that  the 
cow  was  not  Paulk's  cow,  but  was  his,  and 
said  that  he  had  several  witnesses  who  could 
prove  where  he  got  the  cow,  two  of  whom 
were  "down  there  at  that  time,  and  there 
ain't  nobody  seen  them  since  I  got  shot*'  No 
witness  was  introduced  in  his  behalf. 

It  appears  from  this  testimony,  whicfi  we 
have  given  almost  in  full,  that  there  were 
ample  circumstances  from  which  the  jury 
could  infer  the  defendant's  guilt  to  the  ex- 
clusion of  reasonable  doubt  Obviously,  the 
beef  in  his  buggy  when  he  was  detected  by 
Spicer  was  stolen  beef.  His  conduct  in  firing 
his  gun  at  Spicer  because  Spicer  hailed  him 
cannot  be  explained  on  any  other  theory.  He 
must  have  been  in  a  highly  wrought-up  state 
of  mind,  nervous  and  excited,  and  fearful  of 
discovery ;  for  not  only  did  he  shoot  at  Spic- 
er without  any  sufficient  cause,  but,  when 
Spicer  fired  back  and  wounded  him,  the  de- 
fendant, instead  of  announcing  who  he  was 
or  making  any  effort  to  prevent  the  firing  of 
further  shots  towards  him,  or  doing  anything 
more  to  protect  his  mule  and  buggy  and  the 
beef  in  the  buggy,  turned  and  fied,  and  it  does 
not  appear  that  he  made  any  effort  to  have 
the  buggy  and  the  considerable  supply  of 
fresh  meat  that  he  left  in  it  cared  for  until 
the  evening  of  the  following  day,  when  he 
saw  Spicer  and  requested  him  to  remove  the 
beef  and  hide,  and  tostructed  him  how  to 
dispose  thereof— possibly  fearing  that  his  bug- 
gy would  be  recognized,  and  that  the  decay- 
ing beef  in  it  would  attract  attention  and  di- 
rect suspicion  towards  him.  It  will  be  noted 
that  Spicer  testified  that  the  defendant  espe- 
cially instructed  him  to  bury  the  hide,  as- 
signing as  a  reason  that  it  was  "smelling," 
and  at  the  same  time  directed  that  the  beef 
be  divided  among  Spicer,  his  brother-in-law, 
and  himself.  Why  the  defendant  should  have 
directed  that  the  hide  be  burled,  assigning  as 
a  reason  that  it  was  "smelling,"  when  he  re- 
garded the  beef  itself  as  fresh  and  suitable 
for  food,  is  hard  to  understand,  except  on 
the  theory  that  beef  could  not  be  identified, 
and  that  the  hide  unburied  might  serve  to 
criminate  him. 

[2]  The  defendant's  confession  appears  to 
have  sufficiently  shown  that  he  killed  a  cow 
belonging  to  Tim  Paulk,  a  speckled  heifer 
about  2)6  years  old.  The  indictment  charged 
him  with  stealing  a  blue  and  white  speckled 
female  cow  about  2^  years  old,  which  had 


horns,  was  unmarked,  and  belonged  to  T.  M. 
Paulk.  So  it  appears  that  his  confession  of 
itself  did  not  absolutely  identify  the  cow, 
which  he  admitted  stealing,  as  being  the  par- 
ticular cow  belonging  to  Paulk  which  was  de- 
scribed in  the  indictment;  but,  according  to 
the  testimony,  Paulk  had  only  lost  one  cow, 
the  cow  described  in  the  indictment,  and  the 
defendant  several  times  admitted  that  he 
knew  that  the  cow  he  had  stolen  belonged  to 
Paulk ;  so  from  this  it  would  appear  that  the 
cow  he  admitted  stealing  and  the  cow  de- 
scribed In  the  indictment  must  have  been  the 
same.  Again,  the  hide  dug  up  in  Spicer's 
garden  two  or  three  weeks  after  the  loss  of 
the  cow,  though  somewhat  decayed,  was  de- 
scribed by  the  prosecutor  as  a  "white  speck- 
led hide,"  with  "indications"  that  its  color 
was  the  same  as  that  of  the  lost  cow;  and 
Spicer  asserted  that,  while  he  could  not  tell 
the  sort  of  cow  the  hide  came  from,  he  was 
able  to  determine  that  the  cow  "had  black 
and  white  on  her."  While  the  indictment  de- 
scribed the  cow  as  "one  blue  and  white 
speckled"  cow,  this  description  would  include 
equally  well  a  cow  which  was  black  and 
white  Qpeckled,  since  it  is  a  matter  of  com- 
mon knowledge  that,  literally  speaking,  no 
cow  on  this  mundane  sphere  is  actually 
"blue^**  though  cows  of  that  color  may  possi- 
bly browse  through  the  valleys  of  the  moon, 
graze  along  the  banks  of  the  canals  that 
seam  the  face  of  the  planet  Mars,  or  disport 
themselves  in  the  realms  of  fairyland.  Ac- 
cording to  the  vernacular  of  the  woods  and 
fields^  of  "Crac^erdom"  at  least  "blue,"  as 
applied  to  a  cow  or  other  animal,  generally 
denotes  either  a  modified  shade  of  black,  or 
black  with  white  intermingled,  or  dark  gray, 
dove,  or  slate  color,  which,  in  contrast  with 
some  decided  color,  or  with  white,  suggests 
and  somewhat  resembles  blue ;  and  this  court 
"to  the  manner  born,"  cannot  affect  ignorance 
of  the  general  meaning  of  the  adjective 
"blue"  when  used  in  such  a  connection,  but 
must  hold  that  a  "blue  and  white"  speckled 
cow  and  a  "black  and  white"  speckled  cow 
may  be  one  and  the  same,  and  a  jury  would 
be  authorized  so  to  find.  When  the  hide  was 
found,  after  having  been  buried  two  weeks, 
it  appeared  to  be  black  and  white  speckled; 
and,  considering  the  changes  which  may  have 
resulted  from  the  partial  decay  of  the  hide 
itself  (to  which  the  black  and  white,  or  blue 
and  white,  speckled  hair  was  attached),  or 
from  the  fact  that  it  had  been  buried  in  earth 
which  may  have  soiled  and  partially  discolor- 
ed the  hair,  the  jury  were  authorized  to  infer 
that  the  "black  and  white  speckled"  hide  had 
been  taken  from  the  "blue  and  white  speck- 
led" cow  described  in  the  indictment  especial- 
ly in  view  of  the  fact  that  the  defendant  ad- 
mitted stealing  a  cow  belonging  to  Paulk,  and 
Paulk  had  lost  but  one  cow,  and  that  cow  one 
which  had  a  blue  and  white,  or,  in  other 
words,  a  modified  black  and  white,  speckled 
hide.     Without  discussing  all  of  the  evi- 
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dence  In  detail,  It  seems  plain  that  tliere  was 
ample  proof  to  identify  the  cow  butchered  by 
the  defendant  as  the  cow  stolen  from  the 
prosecutor,  and  there  was  no  material  vari- 
ance between  the  allegations  and  the  proof. 

It  is  insisted  by  the  plaintitf  In  error  that 
there  was  not  sufficient  proof  of  the  •venue. 
It  is  well  settled  that  '*venue  may  be  proved 
by  circumstantial  evidence  as  well  as  by  di- 
rect proof.  If  the  circumstances  proved 
equally  satisfy  the  mind."  Dyer  v.  State,  6 
Qa.  App.  300  (1),  65  S.  B.  42.  In  Cook  v. 
State,  9  Ga.  App.  208,  70  S.  &  1019,  it  was 
said  that  proof  that  certain  stolen  hogs  were 
on  a  range  in  Miller  county  shortly  prior  to 
their  asportation  was  sufficient  evidence, 
when  taken  in  connection  with  the  fiict  that 
the  hogs  were  found  in  the  possession  of  the 
defendant,  to  authorize  the  inference  that 
the  taking  was  in  Miller  county.  In  this 
case  it  appears  that  the  cow  ranged  in  Irwin 
county,  and  was  seen  for  the  last  time  in 
that  county,  and  only  a  short  distance  from 
where  the  accused  was  later  discov^^  in 
the  possession  of  a  hide  which  practically 
corresponded  with  the  description  of  the  hide 
of  the  at(den  cow,  and  also  in  possession  of  a 
quantity  of  fresh  beef.  It  further  appears 
that  the  place  where  this  cow  or  some  other 
animal  had  been  butchered  was  discovered 
at  a  point  within  the  county  of  Irwin  a  short 
time  after  the  loss  of  the  cow  described  in 
the  Indictment,  and  that  the  hide  found  in 
the  possession  of  the  defendant  was  found 
only  a  short  distance  away  from  where  the 
cow  was  last  seen,  and  also  a  short  distance 
from  where  some  animal  appeared  to  have 
been  butchered,  and  the  place  where  the  hide 
was  buried  was  likewise  near  where  the  cow 
was  last  seen,  and  all  these  points  or  places 
were  in  Irwin  county. 

Under  the  ruling  in  the  Gook  Case,  supra, 
and  takinir  not  only  the  circumstances  men- 
tioned Immediately  above^  but  the  entire  evi- 
dence, with  the  confession  of  the  accused,  it 
is  clear  that  the  evidence  was  sufficient  to 
exclude  any  hypothesis  other  than  liiat  the 
cow  was  stolen  and  butchered  In  the  coun- 
ty of  Irwin. 

Judgment  affirmed. 

RUSSBIiL,  O.  J.  (concurring  specially). 
Under  the  authorities  cited  and  others  that 
could  be  mentioned,  I  think  the  evidence  was 
suflScient  to  establish  the  venue.  I  think, 
too,  the  fact  adverted  to  by  my  Brother 
Wade  that  Paulk  had  lost  only  one  cow, 
coupled  with  the  confession  of  the  defend- 
ant that  the  cow  he  killed  was  Paulk's 
established  larceny  as  alleged.  In  the  con- 
clusion reached  by  the  court,  therefore,  I 
concur,  though  I  am  unable  to  express  any 
opinion  as  to  the  extramundane  localities 
referred  to,  and  furthermore  I  am  unwilling 
to  state  that  it  rests  within  my  judicial 
knowledge  ttiot  there  are  not  cows  that  can 


be  properly  denominated  as  "blue**  cows.  I 
do  not  commit  myself  to  the  proposition  that 
a  blue  cow  can  be  called  a  black  cow»  or  vice 
versa,  or  that  the  only  fundamental  basis 
upon  which  the  designation  of  blueness  de- 
pends Is  the  commingling  of  black  and  white 
hairs.  With  this  cautionary  proviso,  I  fully 
agree  with  the  decision  of  the  court 


(16  Oa.  Ax»p.  218) 
RAMSEY  V.   STATE.'     (No.  6307.) 
(Ck>urt  of  Appeals  of  Georgia.    April  20, 1915.) 

(Syllahui  ly  ih€  Court.) 

Adttlivbt  ^=3>14— SunnciENCT  of  EvmnrcB. 
No  error  of  law  is  comploioed  of,  and  the 
drcUmstances  proved  were  amply  snffici^it  to 
exclude  every  other  reasonable  nypothesia  than 
that  of  the  guilt  of  the  accused. 

[Ed.  Note.— For  other  cases,  see  Adulteiy, 
Gent  Dig.  U  77--81;    Dec  Dig.  «=>14.] 

Error  from  Gity  Gourt  of  Louisville;  W. 
L.  Phillips,  Judge. 

Preston  Bamsey  was  convicted  of  adultery, 
and  brings  error.    Affirmed. 

Frank  Hardeman,  of  Louisville,  fior  plain- 
tiff  in  error.  J.  R.  Phillips,  Sol.,  and  R.  G. 
Prlce^  both  of  Louisville,  for  the  State. 

WADE,  J.  Preston  Ramsey,  the  accused, 
was  a  married  man,  living  on  a  farm,  and 
Pearl  Sims  was  a  married  woman  living 
separate- and  apart  ftom  her  husband  on  a 
different  farm,  belonging  to  a  different  own- 
er. Pearl's  house  was  a  double-pen  house, 
with  two  rooms,  one  occupied  by  her  and  the 
other  by  her  grandmother.  The  rooms  did 
not  connect,  but  ''you  had  to  go  out  of  one 
room  to  the  ground  to  enter  the  other." 
About  11  or  12  o'clock  at  night  on  or  about 
the  date  named -In  the  indictment  against 
Ramsey,  a  witness,  accompanied  by  the  hus- 
band of  the  woman,  passed  along  the  path 
which  led  "right  by  the  door"  of  Pearl's 
house.  The  door  of  her  room  was  open,  and 
a  lamp  was  burning  on  her  center  table,  which 
enabled  the  witness  to  see  into  the  room  and 
observe  that  there  were  two  beds  In  the 
room,  and  that  Pearl  Sims  and  the  defend- 
ant neither  of  whom  was  undressed,  were 
lying  across  a  bed  talking.  Soon  thereafter 
this  witness  borrowed  a  bicycle  from  Ram- 
sey, and  Ramsey  told  him,  when  he  ''started 
to  return  it  that  night  to  take  it  to  Pearl 
Sims*  house,  where  he  [Ramsey]  would  be.** 
The  witness  took  the  bicycle,  as  instructed, 
to  the  house  of  Pearl  Sims  at  ni^ht  and 
when  he  reached  her  house  It  was  dark,  and 
there  was  no  light  in  the  house.  He  called, 
and  the  defendant  came  to  the  door  of  Peari 
Sims'  room  and  opened  It  The  defendant 
'*had  off  hlB  clothes  (that  is,  he  was  in  his 
nlghtclothes),"  and  the  witness  saw  Pearl 
Sims  in  bed.  The  defendant  did  not  oome 
from  the  other  room  of  the  house,  but  came 
from  Pearl  Sims'  room,  and,  "from  the  light" 
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(evidently  made  by  the  defendant  after  tbe 
witness  called  him,  since  he  stated  that 
there  was  na  light  In  the  house  when  he  call- 
ed), the  witness  could  see  the  bed  not  occu- 
pied by  Pearl  Sims,  and  observed  that  the 
cover  thereon  was  not  disturbed.  This 
witness  further  testified  that  on  another 
occasion  he  passed  the  house  of  the  Sims 
woman  and  called,  and,  though  he  saw  no 
one,  he  heard  the  defendant's  voice  as  he  an- 
swered from  the  house.  The  defendant  made 
a  statement  which  occupies  but  three  lines  of 
the  record,  in  which  he  simply  denied  any 
undue  or  intimate  relations  with  Pearl  Sims, 
and  said  he  had  merely  been  on  a  visit  to 
her  and  never  was  in  bed  with  her  at  any 
time. 

It  hardly  seems  necessary,  on  this  state- 
ment of  facts,  to  say  more  than  that  the  cir- 
cumstances proved  appear  to  us  to  preclude 
any  reasonable  hypothesis  of  innocence  on 
the  part  of  the  accused,  who,  from  the  evi- 
dence, was  present  in  a  dark  room,  unoccu- 
pied by  any  other  person  but  his  alleged  para-, 
moor;  and  though,  according  to  his  state- 
ment, he  had  come  from  his  own  home  and 
family  to  merely  pay  a  social  visit  to  the 
woman,  he  had  found  It  necessary,  after  his 
arrival,  to  remove  his  clothing  and  to  put 
on  his  night  clothes,  blow  out  the  light,  and 
innocently  (?)  entertain  his  female  friend, 
then  reclining  at  length  in  bed.  Why  the  de- 
fendant thought  it  necessary  to  remove  his 
clothing  and  to  blow  out  the  light  does  not 
appear,  for  since  the  accusation  charges  him 
with  the  commission  of  the  crime  of  adultery 
on  the  6th  day  of  February,  1914,  it  is  ap- 
parent that,  according  to  common  knowledge 
as  to  the  seasons,  the  weather  could  not  have 
been  so  oppressively  warm  as  to  require  the 
removal  of  his  outer  clothing  for  comfort 
merely,  ner  could  the  light  in  the  room  have 
been  extinguished  to  guard  against  attracting 
mosquitoes  or  other  Insects,  not  troublesome 
at  that  time  of  the  year.  We  are  constrained 
to  believe  that  the  defendant  on  this  visit 
was  not  exclusively  engaged  in  high-minded 
discourse  with  the  woman,  and  that  platonic 
friendship  did  not  account  altogether  for 
the  situation  In  which  they  were  discovered. 
While  there  is  no  proof  that  the  woman  was 
a  woman  of  established  reputation  for  lewd- 
ness, the  facts  were  nevertheless  more  con- 
vincing than  In  the  Long  Case,  6  Ga.  App. 
176,  62  S.  B.  711,  for  in  that  case  there  was 
a  lamp  in  jthe  room,  though  turned  low,  and, 
while  neither,  of  the  parties  had  on  shoes 
when  Interrupted,  they  were  otherwise  dress- 
ed. There  was  an  inside  door,  which,  though 
closed,  connected  with  an  adjoining  room. 
There  were  two  beds  in  the  room,  but  the 
cover  had  not  been  turned  down  on  either, 
though  one  appeared  somewhat  rumpled,  and 
the  pillow  thereon  was  Indented  and  felt 
warm.  The  parties  were  in  a  room  connected 
by  a  door  with  an  adjoining  room,  in  which 
there  were  three  other  persons  who  knew 


of  the  presence  of  the  defendant  and  the 
woman  in  question.  In  this  case,  it  is  true, 
the  grandmother  occupied  the  other  room  of 
the  two-room  cabin,  but  It  does  not  appear 
that  she  was  aware  of  the  presence  of  the 
defendant  In  the  room  with  her  granddaugh- 
ter, and  it  does  appear  that  there  was  no  in- 
side or  direct  connection  between  the  two 
rooms,  and  the  room  was  in  total  darkness 
Immediately  before  the  defendant  opened  the 
door  in  response  to  a  call  from  the  witness. 
In  the  Long  Case,  supra,  as  already  stated, 
the  parties  were  not  undressed,  though  their 
shoes  had  been  removed,  and  one  of  the  ma- 
terial reasons  which  apparently  led  this 
court  to  hold  that  the  evidence  in  behalf  of 
the  state  was  insufficient  to  authorize  the 
conviction  of  the  defendant  was  that: 

"From  the  proved  facts,  the  inference  is  as 
likely  that  the  parties  were  aboat  to  commit 
the  offense  alleged  in  the  accusation,  and  were 
prevented  by  the  arrival  of  the  two  policemto, 
as  that  the  act  had  already  been  consummated.'^ 

Even  from  this  conclusion  Powell,  J.,  dis- 
sented, on  the  ground  that  the  "rumpled  bed 
and  warm  pillow"  spoke  "more  strongly  of 
consummation  experienced  than  of  mere 
preparation  thwarted."  The  circumstances 
of  the  case  under  consideration  indicate 
that  the  defendant,  when  he  went  to  the  door 
of  the  woman's  room  In  his  night  clothes,  had 
but  Just  left  the  bed  in  which  the  woman  was 
then  seen  to  be  reclining,  and  that,  after  his 
short  conversation  at  the  door  with  the  wit- 
ness, he  returned  to  that  bed  and  to  the  arms 
of  his  paramour.  Whether  the  crime  had 
been  consummated  or  not  before  the  witness 
appeared  at  the  door  and  called  the  defend- 
ant, no  reason  appears  why  it  could  not  have 
been  thtf eafter  consummated  during  the  re- 
mainder of  the  night;  and,  according  to  all 
natural  and  human  probabilities,  we  are  com- 
pelled to  assume  that  it  was  consummated  ei- 
ther before  or  after  the  arrival  of  the  wit- 
ness. 

The  drcumstances  proved  in  the  case  of 
Oununings  v.  State,  14  6a.  App.  441,  81  S.  B. 
366,  were  by  no  means  as  conclusive  as  those 
appearing  in  the  present  case,  and  the  evi- 
dence in  this  case  Is  fully  as  satisfactory  as 
in  the  case  of  O'Neal  v.  State,  15  Ga.  App. 
487,  83  S.  E.  861.  In  the  case  last  mentioned, 
the  defendant  did  attempt  to  offer  an  expla- 
nation which  was  somewhat  plausible  at 
least,  whereas  in  the  present  case  the  expla- 
nation of  the  defendant  that  he  was  simply 
visiting  the  woman,  and  neither  then  nor  at 
any  time  was  unduly  familiar  with  her,  when 
considered  in  the  light  of  the  undisputed  tes- 
timony showing  that  he  was  present  alone 
with  her,  late  at  night,  in  a  dark  room,  in 
his  night  clothes,  where  she  was  seen  to  be 
occupying  the  only  one  of  two  beds  in  the 
room  that  had  apparently  been  used,  appears, 
in  the  light  of  human  exi)erlence  and  in  the 
absence  of  any  other  testimony  explaining  his 
presence  and  accounting  for  the  scantiness  of 
his  garb,  to  be  absolutely  incredible,  especial- 
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ly  since  the  defendant  himself  did  not  deny 
the  truth  of  any  of  the  evidence,  and  nothing 
was  shown  to  negative  the  Inference  that  he 
remained  alone  in  the  room  with  the  woman 
for  the  rest  of  the  night. 
Judgment  affirmed. 

a6  Oa.  App.  208) 

WESTERN  UNION  TELEGRAPH  CO.  t. 
KNIGHT.     (No.  5880.) 

(Court  of  Appeals  of  Georgia.    April  20,  1915.) 

(8yUahu»  by  the  Court.) 

Telegraphs  and  Telephones  ^=»68— False 
Statement  in  Telegram— Action  for  Dam- 
ages—PETinoN-~Sui'FiciBNCT  Against  De- 
murrer. 

The  petition  does  not  set  forth  a  cause  of 
action;  tne  allegations  being,  in  substance: 
That  in  December,  1913,  the  plaintiff  lived  with 
her  husband  in  Columbus,  Ga.,  where  her  hus- 
band was  engaged  in  business.  That  some  da^s 
prior  to  December  4,  1913,  she  went  on  a  visit 
to  Adel,  Ga.  That  she  sent  from  there  to  her 
husband  the  following  telegram:  "Adel,  Ga. 
Dec.  4,  1918.  C.  B.  Kuight,  Rankin  Hotel, 
Columbus,  Ga.  Had  no  letters  for  three  days. 
Am  anxious.  Answer  at  once.  Mrs.  C.  B. 
Knight,  Collect.'*  That  this  telegram  was  re- 
ceived at  the  Columbus  office  of  the  company  at 
5:02  p.  m.  on  the  same  day.  That  it  was  sent 
by  the  telegraph  company  to  the  Rankin  ^otel, 
but  was  put  in  an  envelope  marked:  **Pald. 
Pay  no  charges  on  this  message.**  That  the 
clerk  at  the  hotel  received  the  message  and  was 
ready  to  pay,  and  would  have  paid,  the  charges, 
had  any  been  demanded  but  no  demand  was 
made.  That  the  telegram  was  delivered  to  her 
husband  upon  his  arrival  at  the  hotel  from  his 
office.  That  on  the  following  day,  December 
5th,  the  tdegraph  company  sent  from  its  office 
in  Columbus  to  its  office  in  Adel,  Ga.,  a  mes- 
sage as  follows:  "Yours  4th,  Knight,  signed 
same.  We  failed  to  put  charges  on  message 
when  message  was  delivered  yesterday,  and  Mr. 
Knight  has  left  town.  Please  try  to  collect 
again  and  advise.  Columbus,  Ga.,  12/5."  That 
upon  the  arrival  of  this  message  it  was  delivered 
to  Mrs.  Knight,  whereupon  she  paid  the  charges 
for  her  telegram  of  the  previous  day.  That  up- 
on receipt  of  this  telegram  from  Columbus  she 
became  greatly  disturbed,  excited,  and  distress- 
ed by  reason  of  the  statement  in  it  that  her 
husband  had  left  the  city  where  he  resided,  and 
she  suffered  the  most  excruciating  pain  and 
agony,  knowing  of  no  reason  why  her  husband 
should  have  left  his  home,  no  notice  having  been 
given  her  of  such  intention  upon  his  part.  That 
she,  not  knowing  what  else  to  do,  went  to  Way- 
cross,  to  the  home  of  her  husband's  father,  to 
ascertain,  if  possible,  the  whereabouts  of  her 
husband.  That  upon  reaching  Waycross  she 
failed  to  get  any  information  about  her  husband. 
That  the  strain  upon  her  nervous  system  be- 
came too  great  for  her  to  bear,  and  she  became 
ill,  and  suffered  great  physical,  as  well  as  men- 
tal, pain  and  anguish,  and  for  a  period  of  two 
days  her  sufferings  were  such  that  she  took  no 
nourishment  of  any  kind.  That  prior  to  the 
time  referred  to  she  was  a  woman  of  excellent 
health,  but  the  ordeal  through  which  she  ^passed 
greatly  impaired  her  bodily  health,  and  since 
that  date  she  has  never  regained  her  normal 
strength  and  vigor.  That  all  the  bodily  pain 
and  sickness,  as  well  as  the  mental  anguish,  that 
she  endured,  was  caused  by  the  carelessness, 
negligence,  and  improper  conduct  of  the  defend- 
ant, its  agents,  servants,  and  employes :  (1)  In 
marking  the  first  telegram  as  "paid,**  and  (2) 
in  sending  the  second  telegram  stating  that  her 


husband  had  left  his  home,  which  statement 
was  absolutely  false  and  without  any  foundation 
whatever.  That,  by  reason  of  these  acts  of  neg- 
ligence, and  the  false,  misleading,  and  inexcus- 
able statement  of  tiie  telegraph  company  and 
its  agents,  servants,  and  employes,  she  has  been 
injured  and  damaged  as  aforesaid  to  the  amount 
of  $1,000. 

[Ed.  Note.—For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S§  69,  70;  Dec.  Dig. 

Error  from  City  Court  of  Waycross;  J.  C. 
McDonald,  Judge. 

Action  by  O.  B.  Knight  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Boiling  Whitfield,  of  Brunswick,  for  plain- 
tiff in  error.  Parker  &  Walker  and  E.  R, 
Smith,  all  of  Waycross,  for  defendant  in  er- 
ror. 

BROYLES,  J.  The  general  rule  of  law  in 
this  state  Is  that  damages  cannot  be  recover- 
ed for  mental  anguish  and  physical  pain  re- 
sulting from  mere  negligence,  unaccompanied 
by  any  physical  injury  to  the  person  or  pe- 
cuniary losa  If  the  physical  injury  result- 
ing from  mental  anguish  is  one  which  would 
be  a  natural  and  reasonable  consequence  of 
the  tortious  act  of  the  defendant,  or  if  the 
wrong  against  the  plaintiff  was  wanton,  ma- 
licious, or  willful,  the  defendant  may  be  held 
liable  for  the  natural  and  directly  resulting 
effects.  As  was  said  in  Goddard  v.  Watters, 
14  Ga.  App.  726,  82  S.  E.  306: 

"It  appears  that  no  recovery  can  be  had  on 
account  of  fright  alone,  caused  by  less  than  suck 
gross  negligence  on  the  part  of  one  acquainted 
with  the  condition  of  the  plaintiff,  or  with  the 
facts  and  circumstances  surrounding^  the  plain- 
tiff, as  would  authorize  the  conclusion  that  the 
defendant  must  have  known  that  certain  definite 
physical  injuries  would  naturally  flow  from  ar 
follow  the  fright  or  nervous  excitement  brought 
about  by  him,  or  unless  the  fright,  resulting  in 
physical  injuries  or  impairment  of  health,  should 
have  been  brought  about  deliberately,  malicioo»- 
ly,  or  wantonly  by  the  defendant,  through  an 
utter  disregard  of  the  natural  and  probable  con- 
sequences to  the  injured  party,  or  from  a  will- 
ful intent  so  to  injure  the  party." 

None  of  the  cases  cited  by  the  learned  coun- 
sel for  the  defendant  in  error  are  applicable 
to  the  facts  in  this  case.  Most  of  the  cases 
so  cited  were  where  the  feelings  of  passen- 
gers on  railway  trains  or  street  cars  tiad 
been  wounded  by  the  insulting  and  malicious 
conduct  of  conductors  or  other  agents  of  the 
defendants,  as  in  Mabry  v.  City  Electric  Co^ 
116  Ga.  624,  42  S.  E.  1025,  59  L.  R.  A.  590, 
94  Am.  St.  Rep.  141,  where  Chapman  y.  West- 
em  Union  Telegraph  Co.,  88  Ga.  763, 15  S.  E. 
901,  17  U  R.  A.  430,  30  Am.  St  Rep.  183, 
is  distinguished  from  it  In  the  Mabry  Case 
the  court  said: 

"The  case  at  bar,  however,  is  based  upon  the 
wrongful  commission  of  an  overt  act  which  in 
itself  involved  the  feelings,  susceptibilities,  and, 
in  a  measure,  the  reputation,  oi  the  plaintiff; 
an  act  tending  to  degrade  her  in  the  estimatioo 
of  other  persons  present  at  the  time.    The  in- 


^-->For  other  cases  see  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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jury  alleged  is  not  the  failure  to  carry  the  plain- 
tiff to  her  destination,  but  her  expulsion  from 
the  car  over  her  protestations  of  her  right  to 
remain  thereon/' 

In  our  opinion,  the  case  at  bar  is  controlled 

by  the  decision  in  the  Chapman  Case,  supra. 

In  the  opinion  in  that  case  (88  Ga.  772,  15  S. 

B.  903,  17  L.  R.  A.  430,  30  Am.  St  Rep.  183) 

the  Supreme  Court  said: 

"The  law  protects  the  person  and  the  purse. 
The  person  includes  the  reputation.  Johnson 
V.  Bradstreet  Co.,  87  Ga.  79  [13  S.  E.  250]. 
The  body,  reputation,  and  property  of  the  citi- 
zen are  not  to  be  invaded  without  responsibility 
in  damages  to  the  sufferer.  But,  outside  these 
protected  spheres,  the  law  does  not  yet  attempt 
to  guard  the  peace  of  mind,  the  feelings,  or  the 
happiness  of  every  one,  by  giving  recovery  of 
damages  for  mental  anguish  produced  by  mere 
negligence.  There  is  no  right  capable  of  en- 
forcement by  process  of  law  to  possess  or  main- 
tain without  disturbance  any  particular  condi- 
tion of  feeling.  The  law  leaves  feeling  to  be 
helped  and  vindicated  by  the  tremendous  force 
of  sympathy.  The  temperaments  of  individuals 
are  various  and  variable,  and  the  imagination 
exerts  a  powerful  and  incalculable  influence  in 
injuries  of  this  kind.  There  are  many  moral 
obligations  too  delicate  and  subtle  to  be  enforced 
in  the  rude  way  of  giving  •  •  *  compensa- 
tion for  their  violation.  Perhaps  the  feelings 
find  as  full  protection  as  it  is  possible  to  give  in 
moral  law  and  a  responsive  public  opinion.  The 
civil  law  is  a  practical  business  system,  dealing 
with  what  is  tangible,  and  does  not  undertake 
to  redress  psychological  injuries." 

See,  also,  Williamson  v.  Central  of  Georgia 
R.  Co.,  127  Ga.  125,  131,  56  S.  B.  119 ;  Dunn 
▼.  Western  Union  Tel.  Co.,  2  Ga.  App.  845, 
846,  59  S.  E.  189 ;  Selfert  v.  Western  Union 
Tel.  Co.,  129  Ga.  181.  58  S.  B.  6^,  UL.  R.  A 
(N.  S.)  1149,  121  Am.  ^t  Rep.  210. 

In  the  Goddard  Case,  supra,  the  petition 
made  out  a  much  stronger  case  against  the 
defendant  than  does  the  petition  In  the  case 
at  bar ;  for  in  that  case  it  was  alleged  that 
the  defendant's  tort  was  willful  and  mall- 
clous  ;  that  at  the  time  the  tort  was  commit- 
ted the  plaintiff  was  pregnant  with  child, 
and  that  the  defendant  knew  she  was  In  this 
condition,  and  that  his  wrongful  act  (In  as- 
saulting her  husband)  so  frightened  her  ad 
to  cause  a  great  nervous  shock,  and.  In  her 
weak  and  nervous  condition,  was  such  as  to 
prostrate  her  and  cause  great  pain  and  suf- 
fering, and  caused  her  to  be  delivered  pre- 
maturely of  her  child — ^three  days  after  the 
assault — and  caused  her  much  unnecessary 
pain  and  suffering,  and  permanently  injured 
her.  In  that  case  the  trial  Judge  sustained 
a  general  demurrer  and  dismissed  the  peti- 
tion, and  this  court  afQrmed  his  Judgment, 
holding  that  the  petition  set  forth  no  cause 


of  action.  In  the  case  at  bar  there  Is  no  al- 
legation in  the  petition  that  the  defendant's 
tort  was  either  willful,  wanton,  or  malicious. 

In  our  opinion,  the  mental  anguish  and 
consequent  physical  Illness  of  the  plaintiff 
was  not  the  natural  or  reasonable  conse- 
quence of  the  defendant's  tort,  nor  could  the 
defendant  have  anticipated  that  such  a  con- 
sequence would  naturally  or  reasonably  flow 
therefrom.  The  defendant's  tort  consisted  in 
its  false  statement  that  the  plaintiff's  hus- 
band had  **left  town."  It  is  manifest  that 
this  telegram  or  statement  was  not  slander- 
ous or  libelous.  It  Is  no  crime  or  disgrace 
for  a  man  to  "leave  town."  If  the  defend- 
ant company  had  stated  that  the  plaintiff's 
husband  had  "left  town  with  another  wo- 
man,'* or  that  he  had  "left  town  to  escape 
his  creditors,"  or  made  some  other  such 
derogatory  or  libelous  assertion  '  about  his 
departure  from  town,  our  ruling  might  be 
different.  But  the  simple  statement  that  the 
defendant  company  could  not  collect  the 
charges  on  the  plaintiff's  telegram,  sent  to 
her  husband  "Collect,"  because  her  husband 
''had  left  town,"  contains  not  the  slightest 
accusation  or  insinuation  against  him  of 
anything  wrong  or  disreputable.  We  do  not 
see  how  the  defendant  company  could  have 
anticipated  that  this  statement,  false  though 
it  was,  could  have  caused  the  mental  suffer- 
ing and  pain,  and  the  consequent  physical 
Illness,  of  the  plaintiff. 

This  case  is  quite  different  from  the  Glenn 
Case  (Glenn  v.  Western  Union  Tel.  Co.,  1 
Ga.  App.  821,  58  S.  B.  83),  where  It  was  held 
that  it  was  error  to  sustain  a  general  de- 
murrer and  dismiss  the  petition,  which  set 
forth  a  breach  of  contract,  Implied  from  the 
public  duty  on  the  psirt  of  the  defendant,  and 
which,  if  proved,  would  have  entitled  the 
plaintiff  to  recover  nominal  damages.  If  no 
more.  The  suit  in  that  case  was  based  upon 
the  failure  of  the  telegraph  company  to 
transmit  a  telegram  which  it  had  accepted, 
and,  in  gross  violation  of  its  duty,  failed  to 
transmit.  In  the  case  at  bar  the  telegraph 
company  had  promptly  delivered  the  mes- 
sage, and  had  committed  no  breach  of  con- 
tract, and  the  suit  is  based  upon  a  tort  com- 
mitted outside  of  the  contractual  relations 
between  the  partlea 

In  our  opinion,  the  petition  did  not  set 
forth  a  cause  of  action,  and  the  lower  court 
should  have  sustained  the  general  demurrer 
and  dismissed  the  petition. 

Judgment  reversed* 
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a6  Qa.  App.  214) 

TENNTSON  y.  STAm     (No.  6288.) 
(Ck>tirt  of  Appeals  of  Georgia.    April  20,  1915.) 

(ByllahuM  hy  tht  Court,) 

Masteb  and  Sebvant  «=>67— Violation  of 
Labor  Contract  Act— Bubdkn  of  Pboof. 
In  a  prosecution  for  the  violation  of  sec- 
tion 716,  Pen.  Code  (known  as  the  "Labor  Con- 
tract Act"),  while  the  act  provides  that  "satis- 
factory proof  of  the  contract,  the  procuring 
thereon  of  money  or  other  thing  of  value,  the 
failure  to  perform  the  services  so  contracted  for, 
or  failure  to  return  the  money  so  advanced,  with 
interest  thereon,  at  the  time  said  labor  was 
to  be  performed*  withput  good  and  sufficient 
cause,  and  loss  or  damage  to  the  hirer,  shall  be 
deemed  presumptive  evidence  of  the  fraudulent 
intent,"  yet  the  burden  is  on  the  state  to  prove 
all  of  these  facts,  before  the  presumption  arises. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  %  75;    Dec.  Dig.  «=s>67.1 

Ehrror  from  City  Court  of  MiUen ;  Thoa  L. 
Hill,  Judge. 

John  Tennyson  was  convicted  of  cheating 
and  swindling,  in  violation  of  the  Labor  Con- 
tract Act,  and  brings  error.    Reversed. 

F.  G.  Rabb,  of  Millen,  for  plaintiff  In  error. 

BROYLES,  J.  John  Tennyson  was  con- 
victed of  the  offense  of  cheating  and  swin- 
dling, under  section  716  of  the  Penal  Code, 
commonly  known  as  the  "Labor  Contract 
Act,"  In  that  be  obtained  from  the  prosecu- 
tor, H.  D.  Brinson,  an  advance  of  $2  upon  an 
alleged  contract  to  cut  four  cords  of  wood 
at  60  cents  per  cord  on  the  lands  of  the  pros- 
ecutor; this  labor  to  be  performed  between 
the  2Xmi  and  25tbi  of  July,  1914.  From  the 
testimony  of  the  prosecutor  It  appears  that 
Tennyson  was  a  share  cropper  with  Brinson, 
and  that  Brinson  paid  him  wages  of  $12  per 
month;  that  after  Tennyson  had  secured, 
on  July  18,  1914,  the  advance  of  $2,  he  con- 
tinued to  work  on  his  crops,  and  continued  In 
the  employment  of  Brinson  until  some  time 
In  October,  1914,  when  after  "a  little  scrap" 
and  *'a  thrashing"  administered  to  the  de- 
fendant by  Brinson,  he  turned  over  all  of  Ms 
crop  to  Brinson,  and  left  the  place  without 
cutting  the  wood  In  question,  or  returning  title 
$2  advanced  on  the  alleged  Independent  con- 
tract 

To  establish  the  essential  elements  of  the 

offense  alleged  In  the  accusation,  the  burden 

is  upon  the  state  to  prove,  among  other  things, 

that  the  accused  had  no  good  and  sufficient 

cause  for  failing  to  perform  the  contract,  or 

for  failing  to  return  the  money  advanced; 

and  also  that  loss  to  the  person  advancing 

the  money  resulted  therefrom.     In  the  case 

at  bar  the  prosecutor  testified: 

"John  Tennyson  was  working  with  me  as  a 
share  cropper,  and  had  been  working  with  me 
since  December^  1913.  He  continued  to  work  on 
in  bis  crop  until  some  time  in  October,  when  we 
had  a  little  scrap,  and  I  gave  him  a  thrashing. 
He  was  working  in  the  share  crop  which  he  was 
running  at  the  time,  but  after  I  gave  him  the 
whipping,  over  at  the  oil  mill,  he  left  and  went 
away.  He  had  turned  over  to  me  all  of  his 
crop,  and  I  have  not  sold  all  of  it  yet    He  owed 


me  a  right  smart,  and  all  of  his  crop  sold  at 
market  price  will  not  begin  to  pay  me.  He  had 
no  cause  for  not  doing  the  work  in  cutting  the 
wood." 

The  defendant,  in  his  statement  said  that 
he  left  because  Brinson  beat  him  and  told 
him  to  leave. 

It  cannot  be  said,  as  a  matter  of  law,  that 
the  administration  of  the  "thrashing"  by  the 
prosecutor  was  not  a  good  and  sufficient  rea- 
son for  the  defendant's  going  away  and  fall- 
ing to  perform  his  contract,  and  ftdllng  to 
return  the  money  advanced;  and,  Inaemucfa 
as  the  prosecutor  obtained  the  entire  crop 
of  the  defendant,  and  had  not  sold  all  of  It, 
or  accounted  for  any  part  of  It,  testimony 
from  Brinson  as  to  his  actual  or  eventual 
loss  Is,  of  course,  a  mere  conclusion  (as  like- 
wise is  his  statement  that  the  defendant  had 
no  cause  for  not  cutting  the  wood),  and  is 
not  of  sufficient  evidentiary  value  to  rebut 
the  presumption  of  the  defendant's  Innocence, 
and  remove  all  suspicion  that  the  strong 
arm  of  criminal  process  was  being  Invoked 
for  the  collection  of  a  debt  See,  In  this  con- 
nection, Glenn  v.  State,  123  6a.  585,  51  S. 
E).  605;  Johnson  y.  State,  125  Ga.  243(3), 
247,  54  S.  E.  1S4;  Brown  v.  State,  8  Ga. 
App.  212,  68  S.  E.  865;  Thorn  v.  State,  13 
Ga.  App.  10  (2),  13,  78  S.  E.  853;  Hudson  v. 
State,  14  Ga.  App.  490,  81  S.  Bi  362;  I«wls 
V.  States  15  Ga.  App.  405,  83  S.  El  43d. 

The  prosecution  having  failed  to  adduce 
proof  to  meet  the  tests  to  which  we  have  re- 
ferred, and  there  being  otherwise  no  evi- 
dence of  a  fraudulent  intent  the  trial  Judge 
erred  In  overruling  the  motion  for  a  new 
trial. 

Judgment  reversed. 


06  Ga.  App.  Sil> 
JONES  V.  STATE.     (No.  6278.) 
(Ck>urt  of  Appeals  of  Georgia.    April  20,  1915.) 

(8yllabu$  hy  the  Court.) 

BfASTEB  AND   SSBVANT   ^S»67  ^  LaBOB    0>N- 

TRACT  Adv— Elicmsitts  OF  Offensb — Bubdk:« 

or  Proof. 

An  essential  element  of  the  offense  of  vio- 
lating section  716  of  the  Penal  Code  of  1910 
(known  as  the  "Labor  On  tract  Act"),  and  one 
which  the  state  must  prove,  is  that  the  ac- 
cused failed  to  perform  the  services  contracted 
for  J  or  failed  to  return  the  money  advanced, 
"without  good  and  sufficient  causew**  Glenn  v. 
State,  123  Ga.  585,  51  S.  E.  605;  Johnson  v. 
State,  X25  Ga.  243,  54  S.  E.  184;  Brown  v. 
State,  8  Ga.  App.  212,  68  S.  E.  865;  Thorn  v. 
State,  13  Ga.  App.  10,  78  S.  E.  853-  Hudson 
V.  State,  14  Ga.  App.  490,  81  S.  B.  362:  Lewis 
V.  State,  15  Ga.  App.  405,  83  S.  B.  439;  and 
Tennyson  v.  State,  supra,  this  day  decided. 

The  record  does  not  show  that  this  material 
fact  was  proved;  consequently  the  conviction  of 
the  accused  was  unauthorized,  and  the  judgment 
of  the  court  below  overruling  the  motion  for  a 
new  trial  must  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  75;    Dec.  Dig.  «=>67.) 

Error  from  City  Court  of  Tifton;  R.  Eve^ 
Judge. 
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Jack  Jones  was  convicted  of  violating  the 
Labor  Contract  Act,  and  brings  error.  Be- 
versed. 

R.  D.  Smith,  of  Tif ton,  for  plaintiff  In  er- 
^r.  Jas.  H.  Price  and  J.  S.  RidgdlU,  SoL, 
ooth  of  Tifton,  for  the  State. 

BROYLBS,  J.    Judgment  reversed. 


(100  S.  C.  466) 

STATB  ex  leL  QASQUB  v.  SINGLBTON. 

(No.  90ei.) 

(Supreme  Goart  of  South  Carolina.    April  16, 

1915.) 

1.   DiSTBIOT  AND  PbOSBOUTINO  ATTOBNKTS  ^=s> 

2— ApponmaiTT  ob  BuBonoir -- Constitu- 
tional AND  STATUTOBT  PbO VISIONS— "OfTI- 
CKB  OF  EXEOimVK  DKFABTMENT.** 

OoDst  art.  5,  |  29,  declares  that  there  shall 
be  one  solicitor  for  each  drcait  to  be  elected  by 
the  qualified  electors  thereof  for  a  term  of  four 
years.  Giv.  Code,  |  682,  defines  the  executive 
department  to  consist  of  the  Governor,  the  At- 
torney General,  and  solicitors,  etc  Section  683 
provides  for  the  fiUing  of  a  vacancy  in  the  office 
of  Attorn^  €kneral,  etc.  Section  694  provides 
that  the  Governor  shall  appoint  circuit  solici- 
tors upon  vacancies  in  such  offices.  Section  695 
provides  that  he  shall  appoint  to  a  vacancy  in 
an  office  of  the  executive  department  until  it  is 
filled  by  general  election,  or  by*  the  General  As- 
sembly, etc  And  section  722  declares  that  the 
office  of  drcnit  solicitor  shall  become  vacant  if 
he  ceases  to  reside  in  the  county.  Held,  that 
the  solicitor  was  an  "officer  of  the  executive 
department,"  and  that  the  Governor  had  no 
power  to  appoint  a  solicitor  for  a  time  extending 
beyond  the  first  general  election  held  after  the 
vacancy  occurred. 

[Bd.  Note—For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  tHg.  SI  2-9;  Dec 
Dig.  it»2.J 

2.  District  and  PBOSEOTmNO  Attobnkts 
^=:»2— Appointment  to  Eubotivx  Officb— 
CONSnTUnONAL  PnovisioNs. 

Such  provisions,  if  construed  to  empower 
the  Governor  to  appoint  a  circuit  solicitor  for. 
the  full  unexpired  term,  would  be  void,  since, 
when  an  office  is  made  elective  by  the  Consti- 
tution and  a  vacancy  arises,  the  Governor  can- 
not fill.it  by  appointment,  except  temporarily, 
where  the  Constitution  gives  him  no  such  ex- 
press power,  or  change  the  term  of  an  office  bv 
appoiotment  for  the  full  unexpired  term  which 
would  be  less  than  if  the  vacancy  was  filled  by 
a  general  election  for  a  full  term. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent.  Dig.  ||  2-9;  Dec. 
Dig.  «=»2.] 

"To  be  officially  reported." 

Proceeding  by  the  State,  on  the  relation  of 
L.  M.  Gasque,  against  L.  B.  Singleton,  to  de- 
termine the  right  to  the  office  of  drcait  solic- 
itor of  the  Twelfth  Judicial  circuit  Judg- 
ment for  relator. 

L.  D.  Lide,  of  Marion,  for  petitioner. 
Robert  B.  Scarborongh,  of  Conway,  for  re- 
spondent 

GARY,  C.  J.  This  proceeding  was  institut- 
ed for  the  purpose  of  determining  whether 
the  petitioner  or  the  respondent  is  the  dnly 
Qualified   solicitor  of  the   Twelfth   judicial 


circuit  Walter  H.  Wells  was  elected  solici- 
tor in  1912,  and,  after  entering  upon  the  dis- 
charge of  his  duties,  died  in  January  or  Feb- 
ruary, 1913.  On  the*4th  of  February,  1913, 
the  respondent  L.  B.  Singleton  was  appointed 
by  the  Governor  to  fill  the  entire  unexpired 
term  of  Walter  H.  Wells;  and,  since  his  ap- 
pointment, he  has  discharged  the  duties  of 
that  office.  At  the  general  election  of  1914, 
the  relator  L.  M.  Gasque  was  elected  solicit- 
or, and  has  received  a  commission  from  the 
Governor. 

In  order  to  determine  the  question  under 
consideration,  it  will  be  necessary  to  refer  to 
the  constitutional  and  statutory  provisions 
relating  to  the  office  of  solicitor. 

Section  29,  art  5,  of  the  Constitution  is  as 
follows: 

'"There  shall  be  one  solicitor  for  each  circuit, 
who  shall  reside  therein,  to  be  elected  by  the 
qualified  electors  of  the  circuit,  who  shall  hold 
his  office  for  the  term  of  four  years,  and  shall 
receive  for  his  services '  such  compensation  as 
shall  be  fixed  by  law.  In  all  cases  where  an  at- 
torney for  the  state  of  any  circuit  fails  to  attend 
and  prosecute  according  to  law,  the  court  shall 
have  the  power  to  appoint  an  attorney  pro 
tempore." 

Sections  682,  683,  694,  695,  and  722,  of  the 
Code  of  Laws  are  as  follows: 

"Sec.  682.  The  executive  department  of  this 
state  is  hereby  declared  to  consist  of  the  fol- 
lowing officers,  that  is  to  say:  Tbe  Governor 
and  Lieutenant  Governor,  the  Secretary  of 
State,  the  Treasurer  of  the  State  of  South  Caro- 
lina, the  Attorney  General  and  solicitors.  Ad- 
jutant and  Inspector  General,  Comptroller  Gen- 
eral, State  Superintendent  of  Education,  Com- 
missioner of  Agriculture,  Commerce  and  Indus- 
tries and  the  Insurance  commissioner. 

**Sec.  688.  In  case  any  vacancy  shall  occur 
in  the  office  of  Secretary  of  State,  Treasurer, 
Comptroller  General,  Attorney  General,  Adju- 
tant and  Inspector  General  or  State  Superin- 
tendent of  Education,  by  death,  resignation,  or 
otherwise,  such  vacancv  shall  be  filled  by  elec- 
tion by  the  General  AssemUy,  a  majority  of 
the  votes  cast  being  necessary  to  a  choice.  If 
such  vacancy  occur  during  the  recess  of  the 
General  Assembly,  the  Governor  shall  fill  the 
vacancy  by  appointment,  nntil  an  election  by 
the  General  Assembly  at  the  session  next  ensu- 
ing such  vacancy." 

"Sec.  694.  The  Governor,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  shall  appoint  the 
following  officers:  *  •  •  Circuit  Solicitors; 
when  there  is  a  vacancy  in  such  office  by  reason 
of  death,  resignation,  ceasing  to  reside  in  the 
circuit,  or  otherwise.  Any  vacancies  which  may 
happen  in  any  of  the  said  offices  during  the  re- 
cess of  the  Senate,  may  be  ffiled  by  the  Gov- 
ernor, who  shall  report  the  appointment  to  the 
Senate  at  the  next  session,  and  if  the  Senate 
do  not  advise  and  consent  thereto  at  such  ses- 
sion, the  office  shall  be  vacant    •    •    • 

"Sea  695.  The  following  officers  shall  be  ap- 
pointed by  the  Governor:  (1)  Any  vacancy  in 
an  office  of  the  executive  department,  occurring 
during  a  recesa  of  the  General  Assembly.  The 
term  of  such  appointment  to  be  until  the  va- 
cancy be  ffiled  by  a  general  election,  or  by  the 
General  Assembly,  in  the  mode  provided  by 
law." 

"Sec  722.  In  case  any  circuit  solicitor  shall 
cease  to  reside  in  his  circuit,  his  office  shall  be- 
come vacant  In  case  any  vacancy  shall  occur 
in  such  office  by  death,  resignation  or  otherwise, 
the  vacancy  thereby  created  shall  be  filled  by 
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the  Go7ernor,  by  and  with  the  advice  and  con- 
sent of  the  Senate.  The  judge  residing  in  the 
circuit  of  the  solicitor,  whose  office  shall  thus 
become  vacant,  shall  certify  such  vacancy  to  the 
Governor.** 

[1]  These  statutory  provisions  must  be  con- 
strued together,  and,  if  possible,  such  a  con- 
struction should  be  placed  upon  them  as  will 
give  force  and  effect  to  all.  The  solicitor 
Is  an  officer  of  the  executive  department,  and 
therefore  the  provisions  of  section  695  are 
applicable  to  him.  Neither  section  694  nor 
section  695  prescribes  the  length  of  time  for 
which  the  appointment  is  to  be  made  by  the 
Governor.  This,  however,  is  dxed  by  section 
695,  which  limits  the  duration  of  the  appoint- 
ment as  to  solicitors  until  the  vacancy  can 
be  filled  by  a  general  election,  as  it  is  an 
elective  office.  When  the  foregoing  sections 
are  construed  together,  it  is  manifest  that 
the  Legislature  did  not  intend  to  confer  upon 
the  Governor  power  to  appoint  a  solicitor 
for  such  a  length  of  time  as  would  extend 
beyond  the  first  general  election  held  after 
the  vacancy  occurred.  This  is  the  only  con- 
struction by  which  all  the  sections  can  be 
harmonized. 

[2]  But  even  if  it  was  intended  by  the  stat- 
utes to  empower  the  Governor  to  appoint  a 
solicitor  for  the  full  unexpli-ed  term,  when  a 
vacancy  arose,  such  an  enactment  would  be 
void.  When  an  office  Is  made  elective  by 
the  Constitution  and  a  vacancy  arises,  the 
Governor  cannot  fill  it  by  appointment,  ex- 
cept temporarily,  unless  the  Constitution 
gives  him  such  power.  And  there  is  no  such 
provision  in  the  Constitution  as  to  the  office 
of.  solicitor.  If  the  Legislature  had  attempt- 
ed to  empower  the  Governor  to  appoint  for  a 
term  extending  beyond  the  first  general  elec- 
tion after  the  office  became  va'cant,  such  a 
statute  would  contravene  the  provisions  of 
the  Constitution  in  two  respects.  It  would 
be  an  attempt  to  make  an  office  appointivoi 
which  the  Constitution  had  declared  to  be 
elective;  and  it  would  be  an  attempt  to 
change  the  term  of  office,  as  the  appointment 
for  the  full  unexpired  term  of  office  would 
necessarily  be  less  than  four  years;  yet,  if 
the  vacancy  was  filled  by  a  general  election, 
the  term  of  office  would  be  for  four  years. 
It  would  be  against  the  letter  as  well  as  the 
spirit  of  the  Constitution  to  hold  that  the 
Governor's  appointment  to  an  elective  office 
should  continue  of  force  after  the  vacancy 
had  been  filled  in  the  manner  contemplated 
by  the  Constitution,  to  wit,  by  an  election  ex- 
pressing the  choice  of  the  qualified  electors 
of  the  circuit  The  propositions  herein  an- 
nounced are  fully  sustained  by  the  case  of 
Smith  V,  McConnell,  44  S.  C.  491,  22  S.  E. 
721,  and  the  cases  therein  mentioned. 

It  is  the  Judgment  of  this  court  that  the 
petitioner  Is  entitled  to  the  relief  for  which 
he  prays. 

HYDRIGK,  WATTS,  ERASER,  and  GAGE; 
JJ.,  concur. 


aoo  s.  c.  4SS, 

COONER  et  al.  v.  GOODWIN  eC  «L 

(No.  9057.) 

(Supreme  Court  of  South  Carolina.     April  9, 

1915.) 

Intoxicating   Liquors  ^=s»128— Disfsnsakt 

—Location. 

The  town  of  Batesburg  lies  partly  In  Lex- 
ington county  and  partly  in  Saluda  county;  b> 
far  the  greater  portion  of  such  town's  territory, 
population,  and  taxable  property  lying  in  Lex- 
ington county.  The  sale  of  intoxicants  is  pro- 
hibited in  Saluda  county,  but  anthorized  in 
Lexington  county.  Held^  that  an  action  could 
not  be  maintained  by  taxpayers  of  the  coantj 
of  Saluda,  living  in  Batesburg,  to  enjoin  the 
establishment  of  a  dispensary  in  the  Lexington 
county  end  of  the  township,  more  than  one-lulf 
mile  m>m  the  Saluda  county  line. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  ^=s>128.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County ;  J.  W.  De  Yore,  Judge. 

••To  be  officially  reported." 

Action  prohibiting  the  defendants  from 
establishing  a  dispensary  in  the  town  of 
Batesburg,  in  Lexington  county,  by  J.  W. 
Cooner  and  O.  B.  Bates  against  G.  A.  Good- 
win and  others,  as  members  of  the  County 
Dispensary  Board  for  Lexington  County,  and 
A.  H.  Blease,  as  County  Dispenser. 

The  following  agreed  statement  of  facts 
was  made  between  the  parties: 


««i 


It  is  agreed  by  and  between  the  partiea  here- 
to that  the  following  shall  constitute  the  facta 
upon  which  the  case  herein  is  to  be  heard  and 
determined:  The  town  of  Batesburg  was  first 
incorporated  under  an  act  of  the  Legislature  en- 
titled *An  act  to  incorporate  the  town  of  Bates- 
burg. in  the  county  of  Liexington,'  approved  May 
31,  1877,  a  copy  of  which  act  is  hereto  attach- 
ed, marked  Exhibit  A.  This  charter  was  later 
surrendered,  and  a  new  charter  was  taken  un- 
der the  general  law  of  the  state,  with  references 
to  incorjporation  of  towns  and  cities  under  date 
of  the  9th  day  of  September,  1901,  a  copy  of 
which  latter  charter  is  hereto  attached,  marked 
Exhibit  B.  The  area  embraced  within  the  cor- 
porate limits  of  the  town  of  Batesburg  lies 
partly  in  Lexington  county  and  partly  in  Sa- 
luda county,  about  nine-tenths  of  which  is  in 
Lexington  county  and  one-tenth  in  Saluda  coun- 
ty. About  nine-tenths  of  the  population  of  the 
town  of  Batesburg  is  in  Lexington  and  about 
one-tenth  in  Saluda  county;  and  aU  except 
about  one-fiftieth  of  the  taxable  property  lies 
in  Lexington  county.  All  municipal  tax  leries 
are  made  on  property  in  that  portion  of  Bates- 
burg, in  Saluda  county,  as  well  as  in  Lexing- 
ton county,  and  for  that  portion  in  Saluda  from 
the  treasurer  of  Saluda  county.  The  railroad 
offices  (passenger  and  freight),  the  express  oi- 
fice,  the  telegraph  office^  the  post  office,  and  aH 
of  the  banks,  mercantile  establishments,  and 
other  business  offices  and  establishments  are  in 
Lexington  county,  as  are  also  the  churches, 
schools,  municipal  offices,  and  residences  of  all 
school  officials  and  municipal  officials,  except 
one  of  the  commissioners  of  public  works,  who 
lives  in  Saluda  county.  That  residence  in  Lex- 
ington county  is  not  a  prereauisite  to  holding 
office  in  said  town.  That  a  public  cotton  weigli- 
er  is  provided  for  in  the  town  of  Batesburg 
in  section  2363  of  volume  1,  Code  of  Laws  of 
South  Carolina  (1912),  to  which  reference  is 
made.  The  schools  in  the  town  of  Batesburg 
are  under  the  supervision  of  the  county  snper- 
intendent  of  education  for  Lexington  county, 
and  said  town  is  made  a  general  election  pre- 
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duct  in  said  county  of  Leidngton.  That  the 
fin,t  mayor  elected  in  Batesburg  was  a  resident 
of  Saluda  (then  Edgefield)  county,  and,  from 
time  to  time,  wardens  have  been  residents  of 
that  portion  of  the  town.  That,  under  the  law, 
the  sale  of  alcoholic  liquors  and  beverages  is 
prohibited  in  Saluda  county,  but  it  is  authorized 
in  liczington  county.  That  on  the  27th  day  of 
September,  1913,  the  Lexington  county  dispen- 
sary board,  by  proper  resolution,  authorized  the 
establishment  of  a  dispensary  at  Batesburg,  in 
the  county  of  Lexington,  and  thereafter,  to  wit, 
on  the  27th  day  of  September,  1913,  elected  A. 
H.  Blease  dispenser  for  said  dispensary;  and 
on  the  6th  daj  of  April,  1914,  the  said  dispen- 
sary board  rented  a  building  for  the  purpose  of 
conducting  the  sale  of  alcoholic  liquors  and  bev- 
erages on  Oak  street,  in  the  town  of  Batesburg, 
which  building  is  situated  wholly  in  the  terri- 
tory belonging  to  Lexington  county,  and  is  more 
than  one-half  mile  from  the  Saluda  county  line." 

The  order   by   the  court   dismissing   the 

complaint  was  as  follows: 

"This  action  is  for  the  purpose  of  prohibiting 
the  defendants  from  opening  and  establishing 
a  dispensary  in  the  town  of  Batesburg,  in  Lex- 
ington county.  On  the  7th  of  April,  1914, 
Judge  Prince  issued  a  rule  requiring  the  defend- 
ants to  show  cause  before  me  why  an  order 
should  not  be  issued  enjoining  the  defendants, 
pending  this  action,  from  opening  a  dispensary 
in  the  town  of  Batesburg.  At  the  hearing,  I 
dismissed  the  rule  to  show  cause.  At  the  Sum- 
mer term  of  court  for  the  above  county,  1914, 
the  case  was  heard  by  me  upon  its  merits,  on 
an  agreed  statement  of  facts^which  I  have  be- 
fore me^  marked  Exhibit  A  Without  going  into 
details,  it  is  enough  to  say  that  the  undisputed 
facts,  applied  to  the  law  as  stated  in  the  case  of 
Oroxton  v.  Truesdale,  in  75  S.  G.  418,  66  S.  E. 
45,  shows  that  the  plaintiffs  complaint  must  be 
dismissed;  and  it  is  so  ordered.  It  is  further 
ordered  that  defendants  have  judgment  against 
the  plaintiffs  for  the  costs  of  this  action.** 

From  such  order,  plaintiffs  appeal.  Af- 
firmed. 

W.  H.  Sharpe,  of  Edmund,  and  Thurmond, 
Timmerman  &  Callison  and  G.  M.  Eflrd,  all  of 
Lexington,  for  appellants.  B.  W.  Grouch, 
of  Saluda,  and  J.  B^aser  Lyon,  of  Golumbia, 
for  respondents. 

GARY,  O.  J.  The  Judgment  of  the  circuit 
court  is  afltened  for  the  reasons  therein  as- 
eigned. 

HYDRIGK,  WATTS,  FRASER^  and  GAGE, 
JJ.,  concur. 

(100  S.  C.  485) 

FITZGERALD  y.  J.  I.  CASE  THRESHING 
MAGH.  CO.    <No.  9060.) 

(Snpreme  Court  of  South  Carolina.     April  9, 

1915.) 

1.  Tbial  ^=s>188~Use  of  Streets  —  Colli- 
sions Between  Tbavelebs^Evidence— In- 
stbuctions. 

Where,  in  an  action  for  death  of  a  travel- 
er struck  hy  an  automobile,  the  evidence  showed 
that  decedent  riding  in  a  wagon  jumped  there- 
from and  was  struck  by  the  automobile,  and  that 
he  jumped  because  he  believed  that  a  collision 
was  imminent,  because  of  the  negligence  of  the 
operator  of  the  automobile,  a  charge  that  if  de- 
cedent was  lawfully  traveling  on  the  street,  ex- 
ercising ordinary  care,  and  he  was  suddenly 
confronted  with  a  situation  which  he  honestly 


believed  to  be  one  of  peril,  and  which  a  i)erson 
of  ordinary  prudence  would  so  believe,  and  such 
situation  of  supi)osed  peril  was  brought  about  by 
the  negligence  of  defendant,  and  decedent 
through  fright  or  any  other  mental  emotion  acted 
unwisely,  he  was  not  guilty  of  negligence  on  that 
account,  was  not  erroneous  as  drawing  an  in- 
ference from  the  facts  and  submitting  the  same 
to  the  jury, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f§  412,  496;   Dec  Dig.  <d=»188.] 

2.  Appeal  and  Ebbob  ^=>216  —  "Failubb  to 
Give  Instbxjctions— Requests— NECEssrrr. 
Failure  to  charge  the  principles  of  law  ap- 
plicable to  an  issue  ccmnot  be  assigned  as  error, 
unless  the  party  complaining  presented  requests 
to  charge  embodying  the  principles  on  which  he 
relied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  <d=s>216;  Trial,  Cent  Dig.  | 
627.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;  H.  F.  Rice,  Judge. 

"To  be  ofladally  reported.** 

Action  by  Kate  Fitzgerald,  as  administra- 
trix of  John  Fitzgerald,  deceased,  against 
the  J.  I.  Case  Threshing  Machine  Company 
of  Racine,  Wisconsin.  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Mordecal  &  Gadsden  &  Rutledge,  of 
Charleston,  for  appellant.  Logan  &  Grace, 
of  Charleston,  for  respondent. 

GABT^  C.  J.  This  Is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  through 
the  wrongful  acts  of  the  defendant,  In  caus- 
ing the  death  of  plaintiff's  intestate. 

The  allegations  of  the  complaint,  material 

to  the  questions  under  consideration,  are  as 

follows: 

'*That  as  plaintiff  is  Informed  and  belieyes,  on 
or  about  the  14th  day  of  March,  1912,  plain- 
tiff's intestate,  John  Fitzgerald,  was  riding  in 
a  wagon  coming  down  Meeting  street,  one  of  the 
public  streets  of  the  city  of  Charleston ;  that,  as 
said  wagon  was  proceeding  down  said  Meeting 
street,  the  occupants  of  said  wagon  noticed  an 
automobile  commg  down  said  Meeting  street  at 
I  a  very  high  and  dangerous  rate  of  speed,  and 
!  going  from  side  to  side  of  the  street ;  that  said 
I  wagon  drew  off  to  the  extreme  right  of  said 
street,  but  said  automobile  continued  to  come 
down  and  upon  said  wagon ;  that  the  said  John 
Fitzgerald  was  seated  on  the  tail  end  of  said 
wagon  facing  said  automobile;  that  said  auto- 
mobile suddenly  came  down  almost  upon  said 
wagon,  and  the  said  John  Fitzgerald,  as  plain- 
tiff is  informed  and  believes,  seeing  and  beliey- 
ing  that  a  collision  was  imminent,  and  being 
placed  in  a  position  of  extreme  peril,  and  an 
emergency  having  arisen,  leaped  from  said  wag- 
on, and,  as  he  did  so,  was  struck  by  said  auto- 
mobile, dragged  for  a  considerable  distance,  and 
received  such  fearful  and  terrific  injuries  that 
he  shortly  thereafter  died;  that  said  automo- 
bile was  owned,  managed,  controlled,  and  operat- 
ed by  said  defendant  corporation,  its  agents  and 
servants,  in  the  following  particulars,  to  wit: 
(a)  By  causing  and  allowing  the  said  automo- 
bile to  be  operated  on  Meeting  street  at  a  high 
and  dangerous  rate  of  speed,  and  at  a  rate  of 
speed  greater  than  ten  miles  an  hour,  in  viola- 
tion of  section  625  of  the  City  Ordinances  of 
the  city  of  Charleston,  (b)  In  causing  and  al- 
lowing the  said  automobile  to  be  operated  in 
such  a  manner  as  to  run  down  and  upon  said 
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John  Fitzgerald  while  he  was  on  a  public  street 
of  the  city  of  Charleston,  (c)  In  failing  and 
omitting  to  have  thorough  control  of  said  auto- 
mobile, so  as  to  shave  stopped  the  same  and 
prevented  said  accident  In  violation  of  sec- 
tion 624  of  the  City  Ordinances  of  the  dty  of 
Charleston." 

The  defendant  denied  the  allegations  of 
the  complaint,  and  set  up  the  defense  of  con- 
tributory negligence,  alleging  that  it  was  so 
gross  as  to  amount  to  wlUfalness.  The  Jury 
rendered  a  verdict  in  favor  of  the  plaintiff 
for  $20,000,  of  which  $5,000  was  for  punitive 
damages. 

[1]  The  defendant  appealed  upon  two  ex- 
ceptions, the  first  of  which  is  as  follows: 

"That  the  court  committed  error  in  charging 
the  plain tiflTs  fifth  request,  as  follows:  'The 
jury  are  instructed  that  if  they  believe  from  the 
testimony  that  plaintiff's  intestate,  John  Fitz- 
gerald, was  lawfully  traveling  upon  a  public 
highway,  exercising  that  degree  of  care  which  a 
man  of  ordinary  prudence  and  caution  would  ex- 
ercise, was  suddenly  confronted  with  a  situation 
which  he  honestly  believed  to  be  one  of  extreme 
peril,  and  which  a  person  of  ordinary  prudence 
and  reason  would  nave  so  believed,  and  such 
situation  of  supposed  peril  was  brought  about 
through  the  negligence  of  the  defendant,  or  its 
servants,  and  deceased  through  fright,  or  any 
other  mental  emotion  or  operation,  acted  un- 
wisely or  erroneously,  that  would  not  be  negli- 
gence on  his  part'  The  error  being  that  his 
honor  erred  in  charging  on  the  facts  in  saying 
that  the  acts  of  a  person  under  the  circumstanc- 
es mentioned  in  said  request  would  not  consti- 
tute negligence.*' 

The  appellant's  attorneys  In  their  argu- 
ment say: 

"It  is  respectfully  submitted  that  in  this  por- 
tion of  the  charge,  to  which  objection  is  made, 
the  judge  practically  summed  up  the  contro- 
verted facts,  and  stated  to  the  jury  that,  in  view 
of  these  facts,  the  deceased  would  not  have  been 

?:uilty  of  negligence,  thus  drawing  an  inference 
rom  the  facts,  and  submitting  the  same  to  the 
jury." 

Reference  to  the  said  request  will  show 
tliat  the  proposition  for  whichr  the  appellant's 
attorneys  contend  is  based  upon  a  misappre- 
hension of  the  facts. 

That  portion  of  the  request  which  charged 
that  if  the  deceased,  through  fright  or  any 
other  mental  emotion  or  operation,  acted  un- 
wisely or  erroneously,  that  would  not  be  neg- 
ligence on  his  part,  was  dependent  npon  two 
issues  of  fact,  which  were  submitted  through- 
out the  charge  to  the  Jury,  to  wit:  (1) 
Whether  "the  deceased  was  suddenly  con- 
fronted with  a  situation  which  he  honestly  be- 
lieved to  be  one  of  extreme  peril";  and  (2) 
whether  "a  person  of  ordinary  prudence  and 
reason  would  have  so  believed."  The  charge 
was  intended  to  Instruct  the  Jury  as  to  the 
right  of  the  deceased  to  act  upon  appearances, 
when  he  honestly  believed  that  he  was  in 
extreme  peril,  and  the  appearances  were  such 
as  to  Justify  a  person  of  ordinary  prudence 
and  reason  In  reaching  that  conclusion.  In 
other  words,  that  the  right  of  the  plaintiff  to 
recover  damages  was  not  dependent  upon  the 
fact  that  if  the  deceased  had  remained  in  the 
wagon  (as  the  others  did),  he  would  not  have 


been  injured.  Just  as  in  the  criminal  law, 
where  the  rule  is  that  a  person  assaulted  has 
the  right  to  act  upon  appearances;  for  in- 
stance, li  a  pistol  is  pointed  at  him,  although 
it  may  not  be  loaded,  nevertheless,  tf  he  be- 
lieves that  he  Is  in  danger  of  losing  his  life, 
or  suffering  serious  bodily  injury,  and  the 
circumstances  were  such  as  to  JusttCy  an  or- 
dinary person  in  reaching  the  same  ccmdn- 
sion,  he  would  not  be  guilty  In  acting  on  ap- 
pearances. 

In  the  case  of  Lawson  ▼.  R.  B.,  91  S.  GL 
201,  74  S.  E.  473,  an  exception  assigning  er- 
ror in  the  refusal  to  charge  the  following  re- 
quest was  sustained: 

Tiawson,  plaintiff's  intestate,  traveling  upoa 
the  public  highway  and  having  exercised  tiiat 
degree  of  care,  caution,  and  prudence  wlddi  a 
man  of  ordinary  prudence  and  caution  would 
have  exercised,  went  upon  the  trade  of  Southern 
Railway  Company  where  it  crosses  the  public 
highway,  and  he  was  then  and  there  confronted 
by  sudden  peril  and  danger,  to  which  the  ne^- 
gence  of  said  company  or  its  servants  subjected 
and  exposed  him.  *  *  *  He  acted  unwisely 
or  erroneously,  that  would  not  be  negligence  or 
gross  or  willful  negligence  on  his  part." 

This  exception  is  overruled. 

[2]  The  second  exception  is  as  follows: 

"Because  the  court  committed  error  in  not 
charging  the  jury,  In  respect  to  the  principles 
upon  which  damages  are  allowed  in  cases  of  this 
character,  and  allowing  the  jury  to  draw  tbdr 
condnsions  as  to  the  proper  legal  principles  to 
be  applied  in  such  cases." 

The  rule  is  too  well  settled,  to  call  for  the 
citation  of  authority  to  show,  that  the  fftOnre 
of  his  honor,  the  presiding  Judge,  to  charge 
the  Jury  in  the  manner  specified  in  the  ex- 
ception, cannot  be  assigned  as  error,  unlesi 
the  appellant  presented  requests  to  diarge 
embodying  the  principles  upon  which  tt  le- 
Ued; 

Judgment  affirmed. 

HYDBICK,  WATTS,  FRASER,  and  OAGB, 
JJ.,  concur. 


aOO  8.  C.  tSfli 

BRYAN  ▼.  BOYD  et  al.    (Xo.  0053.) 

(Supreme  Court  of  South  Carolina.     April  7, 

1015.) 

1.  Appeal  and  Ebbor  ^s»1068«  HAiiMTirHH 

EbBOB— RJBFEBEE*S  StATEIOBNT. 

It  is  not  reversible  error  for  a  referee  to 
state  too  strict  a  rule,  if  the  true  rule  shows 
that  the  appellant  is  not  entitled  to  the  relief 
for  which  he  asks. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  422&-42^  4230 ;  Dec  Dig. 
<8»1068.1 

2.  MoBTOAOEs  ^=s>32  —  Absolute  Deed  as 

MOBTGAOB— SeCUBITT  FOB  DeBT. 

A  conveyance  intended  as  a  secnzity  for 
a  debt  is  a  ^'mortgage,'*  whatever  may  be  its 
form. 

[Ed.  Note.— For  other  cases,  see  Mortgagei, 
Cent.  Dig.  §§  60-66,  84-4M;   Dec.  Dig.  «=>32l 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Mortgage.] 

3.  MoBTOAOBS  ^=»36  —  Absolxttb  Deed  as 

MOBTGAGB— PbESUMPTION. 

A  conveyance  absolute  in  form  is  presum- 
ed to  be  an  absolute  conveyance,  and,  to  estab- 
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lisb  its  character  aa  a  mortgage,  the  evidence 
must  be  clear,  unegnivocal,  and  conyincing. 

[£d.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  95,  96 ;   Dec  Dig.  <S=»36.) 

4.  MoBTGAOBs  ^=s»38  —  Absoluts  Deed  ab 
mortoaos  -—  sumcibncy  ot  jsvidence^ 
•*  Redeem." 

Evidence,  in  a  mortgagor's  action  to  re- 
deem land  purchased  by  a  mortgagee  on  fore- 
closure sale,  held  not  sufficient  to  show  that 
the  sheriflTs  deed  was  a  mortgage,  so  that 
plaintiff  might  redeem ;  ''redeem,*'  m  a  popular 
sense,  meaning  to  buy  back,  recover  by  purchase, 
repurchase. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
GenL  Dig.  S§  108-111;   Dec  Dig.  <&=>3a 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Bedeem«] 

Appeal  from;  Common  Pleas  Circnit  Ck>urt 
of  Williamsburg  County;  Frank  B.  Gary, 
Judge. 

Action  by  James  Bryan  against  M.  U  Boyd 
and  others.  Decree  for  defendants,  and 
plaintllZ  appeals.    AtBrmed. 

Kelley  ft  Hinds,  of  Klngstree,  for  appel- 
lant Louis  W.  Ollland,  of  Klngstree,  for  re- 
spondents. 

FRASER,  J.  This  is  an  action  to  redeem. 
The  appellant  owned  an  interest  in  a  tract 
of  land.  The  appellant  gave  two  bonds, 
which  were  secured  by  two  mortgages  ex- 
ecuted by  appellant  and  his  cotenants.  The 
mortgages  were  foreclosed  and  the  premises 
ordered  to  be  sold.  On  the  day  of  sale,  the 
appellant  and  one  D.  Z.  Martin,  one  of  the 
mortgagees,  had  a  conferenoe,  and,  as  a  re- 
sult of  that  conference,  Mr.  Martin  bought 
in  the  land,  deed  dated  December  14,  1899. 
This  was  a  deed  from  the  sheriff. 

Several  witnesses  said  that  BCr.  Martin 
said  he  had  bought  In  the  whole  land,  and, 
if  Mr.  Bryan  ever  got  able  to  redeem  It,  he 
would  let  him  have  It  back.  Mr.  Martin 
died  March  14,  1908.  This  action  was  com- 
menced January  2,  1911.  The  land  brought 
enough  to  pay  the  debts  and  about  $102 
more.  This  Mr.  Bryan  and  his  cotenants 
tnmed  over  to  Mr.  Martin.  Mr.  Martin  was 
the  bachelor  uncle  of  Mr.  Bryan's  wife,  and 
there  Is  but  little  doubt  that  he  intended,  at 
the  time  of  the  sale  and  afterwards,  to  allow 
Mr.  Bryan  to  purchase  it  from  him  when  he 
''got  able.'*  There  were  several  houses  on 
the  place,  one  of  which  was  used  by  Mr. 
Bryan.  All  the  property,  except  this  small 
portion  actually  occupied  by  himself,  Mr. 
Bryan  turned  over  to  Mr.  Martin.  Mr.  Mar- 
tin collected  the  rent  for  It. 

The  issues  were  referred  to  a  referee,  who 
found  that  there  was  not  sufficient  evidence 
that  the  deed  from  the  sherlil  to  Martin  was 
intended  as  a  mortgage.  On  exceptions  to 
the  referee's  report,  the  cause  was  heard  by 
his  honor.  Judge  Frank  B.  Gary.  He  sus- 
tained the  referee's  report,  and  from  this 
decree  this  a^ieal  is  taken. 

Appellant's  argument  contains  the  follow- 
ing: 


t*r 


These  exceptions  will  be  first  discussed,  be- 
cause they  raise  the  question  which,  in  our 
opinion,  st^onld  first  be  disposed  of,  to  wit, 
whether  or  not  a  deed  executed  by  an  officer  un- 
der an  order  of  court  can,  in  a  proceeding  like 
this,  be  declared  a  mortgage.  From  a  review 
of  the  record  in  this  case,  the  court  will  per- 
ceive that  this  question  has  cast  a  shadow  up- 
on all  the  other  issues  and  prevented  the  referee 
and  his  honor,  the  presiding  judge,  from  giving 
to  the  merits  of  the  case  toe  careful  consider- 
ation and  mature  deliberation  which  they  de- 
serve. If  this  court  concludes  that  the  referee 
and  the  presiding  judge  erred  in  passing  upon 
this  question,  we  are  relieved  of  the  disadvan- 
tage under  which  we  would  otherwise  labor  on 
account  of  the  concurrence  of  the  referee  and 
the  presiding  judge  in  the  conclusions  of  fact. 
We  contend  that  the  referee  and  the  presiding 
judge  both  erred  in  holding  that  the  deed  in 
question  cannot  be  declared  a  mort^a^e,  be- 
cause it  was  executed  by  the  sheriff  of  Williams- 
burg county  under  an  order*  of  court  to  sell  and 
convey  the  land  In  question." 

There  are  25  exceptions  covering  12  pages 
of  the  case.  There  is  just  one  Issue,  to  wit: 
Is  there  sufficient  evidence  that  the  deed 
from  the  sherlil  to  Martin  was  Intended  as 
a  mortgage?  Judge  Gary  held  very  clearly, 
"Chancery  suffers  Itself  to  feel  little  embar- 
rassed with  the  forms  which  any  transaction 
may  assume;"  and  his  decree  was  not  cloud- 
ed by  the  form. 

[1]  It  is  not  reversible  error  for  the  ref- 
eree to  state  too  strict  a  rule,  if  the  true 
rule  shows  that  the  appellant  is  not  entitled 
to  the  relief  for  which  he  asks. 

[2,3]  The  true  rule  is  that  a  conveyance 
that  is  Intended  as  a  security  for  a  debt  Is 
a  mortgage,  whatever  may  be  its  form;  but, 
where  the  conveyanoe  Is  absolute  in  form, 
then  it  is  equally  true  that  the  presumption 
is  that  the>deed  is  what  on  its  face  it  pur- 
ports to  be — an  absolute  conyeyance^-«nd, 
to  establish  its  character  as  a  mortgage,  the 
evidence  must  be  clear,  unequivocal,  and 
convincing,  for  otherwise  the  natural  pre- 
sumption will  prevail.-  See  Williams  v.  Me- 
Manus,  00  &  a  4d3,  78  S.  B.  1088,  and 
Brownlee  v.  MarOn,  21  S.  G.  400. 

Where  there  is  a  conveyance  and  an  agree- 
ment to  reconvey  taken  at  the  same  time,  as 
in  Brown  y.  Bank,  55  S.  O.  70,  32  S.  B. 
824,  it  was  held  that: 

"Whether  any  particular  transaction  amounts 
to  a  mortgage  or  to  an  absolute  sale,  with  an 
agreement  allowing  the  vendor  to  repurchase 
the  land  at  a  special  price  within  a  time  limited, 
*must  to  a  largle  extent  depend  upon  its  own 
special  circumstances.' " 

Here  also  the  proof  that  the  transaction 
was  Intended  as  a  mere  security  for  a  debt 
must  be  clear,  unequivocal,  and  convincing. 

[4]  In  this  case,  all  that  Is  claimed  Is  that 
Mr.  Martin  took  the  title  and  agreed  to  al- 
low the  appellant  to  purchase  it  from  him. 
The  time  allowed  for  a  reconveyance  was  in- 
definite. It  is  only  an  Inference  from  the 
relationship  of  the  parties  that  the  price  of 
the  reconveyance  would  have  been  the  pur- 
chase price.  The  appellant  was  entitled  to 
possession,  as  against  all  the  world,  but  his 
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sotenants,  of  the  whole  tract  Iminediately 
after  the  sale,  the  appellant  surrendered  his 
possession  of  all  but  a  very  small  part  to 
Martin.  If  this  transaction  was  Intended  as 
a  mortgage,  then  the  appellant  was  entitled 
to  possession  and  rents  until  default.  The 
expressed  Intention  of  Mr.  Martin  to  provide 
a  home  for  the  appellant  and  his  wife  fully 
accounts  for  i>ossession  of  that  part  retained 
by  appellant  The  testimony  is  not  all  one 
way  as  to  whether  the  appellant  was  to  and 
did  pay  rent  or  not  There  is  no  evidence 
that  any  claim  of  right  was  asserted  during 
the  life  of  Mr.  Martin.  Years  have  elapsed 
without  any  assertion  of  claim.  It  cannot 
be  said  that  the  evidence  is  "dear,  unequiv- 
ocal, and .  convincing,"  that  the  deed  was 
taken  as  a  securily  for  a  debt,  and  there- 
fore that  the  absolute  deed  is  a  mortgage. 

The  relationship  of  debtor  and  creditor 
between  Mr.  Bryan  and  Mr.  Martin  was  ex- 
tinguished by  the  foreclosure  sale,  and,  if 
the  relation  existed  after  the  sale,  it  must 
have  been  created  by  some  other  agreement, 
and  there  is  not  one  word  of  testimony  to 
show  that  Mr.  Bryan  ever  agreed  to  assume 
a  debt  (except  rent)  to  Mr.  Martin  on  ac- 
count of  the  sale.  Even  if  it  be  true  that 
Mr.  Martin  bought  in  the  property  intend- 
ing to  allow  Mr.  Bryan  to  repurchase  it  at 
a  subsequent  date,  Uiat  did  not  create  the 
relationship  of  debtor  and  creditor.  There 
was  no  debt,  and  hence  nothing  to  secure. 
There  is  no  room  for  holding  that  there  is 
suspicion  of  oppression,  because  Mr.  Bryan's 
brother  was  there  ready  to  buy,  and  Mr. 
Martin  seems  to  have  faithfully  carried  out 
his  agreement  to  allow  Mr.  Bryan  ample 
time  to  buy  it  back,  if  he  could  have  done  so, 
but  he  could  not  and  did  not  This  court  is 
not  only  asked  to  declare  this  absolute  deed 
to  be  a  mortgage,  but  to  find  that  the  verbal 
agreement  does  not  mean  what  it  plainly 
says.  Much  stress  is  put  on  the  word  "re- 
deem.*' Mr.  Martin  was  not  a  lawyer.  "Re- 
deem," in  popular  use,  means:  (1)  To  buy 
back;  recover  by  purchase;  repurchase. 
Gent  Dictionary. 

The  failure 'of  appellant  to  establish  the 
controlling  fact  in  this  case  renders  the  oth- 
er questions  academic,  and  they  do  not  prop- 
erly arise. 

The  Judgment  appealed  from  is  affirmed. 

GARY,  a  J.,  and  HYDRIOK,  WATTS, 
and  6A6B,  JJ.,  concur. 

(100  S.  C.  ^5) 

MUTUAL  LUMBER  CO.  v.  SOUTHERN  RY. 

CO.    (No.  9065.) 

(Supreme  Court  of  South  Carolina.     April  7. 

1915.) 

I.  Cabbiebs  ^s=>94— Gabbiaob  or  Goods— De- 

UVKBY— ObDEB  of  CONSIGNEE— PLEADING. 

In  an  action  by  a  consignee  of  lumber 
against  a  railroad  for  misdelivery,  an  allegation 
in  the  defendant's  answer,   to  the  effect  that 


the  timber  was  sent  to  destination  and  the  ooo- 
signee  notified^  and  that  he  gave  an  order  to  the 
carrier  to  deliver  the  shipment  to  a  third  per- 
son, which  was  done,  the  allegation  was  mate- 
rial to  plaintiff's  right  of  action,  since  deliTeiy 
by  a  carrier  upon  order  of  a  consignee  is  a  com- 
plete bar  to  an  action  for  misdelivery. 
-  [Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  H  367-395,  456 ;    Dec  Dig,  «^=>94.1 

2.  Pleading   ^=»364—R£dundanot— Special 
Plea— Motion  to  Stbike. 

Under  Code  Civ.  Proc.  1912.  {  210.  proTid- 
ing  that  redundant  matter  in  a  pleading  may  be 
stricken  out  on  motion,  and  that  when  the  al- 
legations of  a  pleading  are  uncertain  the  court 
may  require  that  they  be  made  certain,  where,  in 
an  action  against  a  carrier  for  misdelivery  of 
goods,  defendant  pleaded  delivery  to  order  of  the 
consignee,  although  such  defense  might  have  been 
shown  under  the  general  denial,  that  fact  aione 
did  not  render  the  plea  so  redundant  as  to  ren- 
der its  striking  proper. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i|  1156-1162 ;  Dec.  Dig.  e=9dG4.] 

8.  Appeal  and  Bbbob  ^=>1042— Rsvikw— In* 

TEBLOCtJTOBT       DECISIONS  —   StBIKENO       OV 

Plbadino. 

Where  the  striking  of  matter  in  defendant* • 
answer,  rendering  the  plea  redundant,  was 
harmless  since  the  facts  were  provable  under 
the  general  denial,  it  will  not  be  distorbed  on 
appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4110-4114 ;   Dec.  Dig:  «=> 

Appeal  from  Common  Pleas  Clccait  Court 
of  Richland  County ;  W.  A.  Holman,  Special 
Judge. 

Action  by  the  Mutual  Lumber  Company 
against  the  Southern  Railway  Company  for 
misdelivery  of  a  consignment  of  lumber. 
Plaintifl  moved  to  strike  from  defaidant*s 
answer  the  following: 

"And  with  reference  thereto  defendant  alleg- 
es that  said  shipment  was  billed  out  on  open 
bill  of  lading,  and  that  the  consignee,  the  plain- 
tifiP  herein,  attached  to  a  draft  the  said  bill  of 
lading,  and  also  an  order  on  defendant's  agent 
at  Norfolk,  Va.,  to  divert  the  car  to  Owen  M. 
Bruner  Company;^  that  the  Owen  M.  Bmner 
Company  was  notified  bv  olaintiff  of  what  they 
had  done,  and  in  turn  said  Owen  M.  Bruner  Com- 
pany issued  and  delivered  an  order  to  defoid- 
ant*8  agent  at  Norfolk,  Ya.,  to  deliver  said  car 
to  the  Atlantic  Creosoting  &  Wood  Preserving 
Works ;  that  in  compliance  with  said  orders  de- 
fendant's agent  at  Norfolk,  Va.,  delivered  said 
car  to  the  Atlantic  Creosoting  &  Wood  Pre- 
serving Works.  Defendant  further  alleges,  on 
information  and  belief,  that  when  said  car  of 
lumber  was  unloaded  by  the  Atlantic  Creosotinc 
&  Wood  Preserving  Works  it  was  discovered 
that  two-thirds  of  the  lumber  was  unfit  for  the 
purpose  for  which  it  was  bought  and  thereupon 
said  Atlantic  Creosoting  &  Wood  Preserving 
Works  notified  the  Owen  M.  Bruner  Company 
of  such  fact,  and  of  the  fact  that  the  govern- 
ment inspector  would  not  pass  but  11  pieces  of 
the  same,  leaving  89  pieces  on  its  hands;  that 
said  Owen  M.  Bruner  Company,  after  being  ad- 
vised  of  the  condition  of  said  lumber,  as  above 
stated,  refused  to  honor  the  draft  of  the  plaiiir 
tiff  made  upon  it" 

Motion  granted,  and  defendant  appealau 
Dismissed. 

B.  li.  Abney  and  B.  M.  lAomson,  both  at 
Columbia,  for  appellant  0.  8.  Montelth,  of 
Columbia,  for  respondent 
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GAGE,  J.     The  appeal  is  by  the  defend- 
ant,   and    from    an    order    of    the    circuit 
court    Thereby  a  portion  of  the  answer  was 
stricken  out,  upon  a  motion  by  the  plaintiff 
charging  that  it  was  irrelevant  and  redun- 
dant   All  told,  there  are  five  persons  con- 
cerned in  the  transaction,  though  only  two 
such  are  parties  hereto.    The  railway  com- 
pany carried  from  Pomaria,  in  this  state,  to 
Norfolk,  Va.,  a  lot  of  timber  alleged  to  be 
worth  $281.60.     The  timber  was  sent  from 
Pomaria  by  one  Shealy,  and  it  was  sent  to 
the  Mutual  Lumber  Company  (the  plaintiff) 
at  Norfolk.    From  the  plaintiff  the  timber  Is 
alleged  to  have  gotten  into  the  possession  of 
the  Bruner   Ck)mpany.      From   the   Bruner 
Company  the  timber  is  alleged  to  have  got- 
ten into  the  possession  of  a  creosoting  com- 
pany.    The  plaintiff,  the  Bruner  Company, 
and  the  creosoting   company  all  reside  in 
Norfolk;    and  so  must  the  defendant,  also. 
The  delict  charged  was  also  done  at  Norfolk, 
but  the  action  Is  brought  here.    Shealy,  of 
Pomaria,  is  in  no  way  involved  in  the  trans- 
action.   It  does  not  appear  if  the  plaintiff 
paid  Shealy  for  the  timber;   the  assumption 
is  it  did.    The  wrong  charged,  without  set- 
ting out  the  three  causes  of  action  alleged,  is 
that  the  timber  reached  Norfolk,  and  the  de- 
fendant there  converted  the  same  to  its  own 
use;    how,  it  is  not  alleged.    The  plaintiff 
demanded  judgment  for  the  value  of  the 
timber ;  also,  $1,000  for  a  willful  tort ;  also, 
$1,408.08  for  the  penalty  Imposed  by  our  stat^ 
ute.    The  defendant  admitted  the  receipt  and 
carriage   of   the    timber  from    Pomaria   to 
Norfolk,    but   denied   the  alleged   wrongful 
act  of  conversion.    The  defendant  also  plead- 
ed the  words  which  have  been  stricken  out 
These  words  were  inserted  in  the  answer  to 
each  of  the  three  causes  of  action.    The  ex- 
cepticms  make  only  three  issues  which  it  is 
necessary  to  consider  at  this  stage  of  the 
procedure,  and  they  are  these:  Are  the  words 
irrelevant,  are  they  redundant  and  did  the 
judge  abuse  his  discretion  in  striking  them 
out   The  other  questions  made  by  the  excep- 
tions involve  the  merits,  and  may  be  made 
at  the  trial  of  the  cause.    The  words  will  be 
reported,    they   are   involved   in   statement 
and  their  meaning  is  not  readily  apparent 

[1]  But  It  becomes  manifest  on  reflection 
that  the  defendant  in  fact  alleged  this:  That 
the  timber  was  sent  by  Shealy  to  Norfolk 
to  the  plaintiff,  and  it  reached  that  destina- 
tion ;  that  the  plaintiff  attached  a  bill  of  lad- 
ing to  a  draft  on  the  Bruner  Company  and 
an  order  on  the  defendants  to  deliver  the 
timber  to  the  Bruner  Company;  that  the 
plaintiff  notified  the  Bruner  Company  of  its 
action;  that  the  Bruner  Company  ordered 
the  defendant  to  deliver  the  timber  ta  the 
creosoting  company;  that  the  timber  was 
80  delivered;  that  the  timber  was  defective, 
and  the  ereosoting  company  so  advised  the 


Bruner  Company ;  that  the  Bruner  Company 
then  declined  to  pay  the  draft  the  plaintiff 
had  drawn  on  it  against  the  timber.  Mani- 
festly, if  this  be  true,  the  defendant  has  done 
the  plaintiff  no  wrong,  but  has  done  with  the 
timber  that  which  the  plaintiff  directed  it  to 
do.  The  allegation  so  made  is  therefore  rele- 
vant because  it  makes  an  issue  which  has 
vital  connection  with  the  plaintiff's  cause  of 
action.  Pomeroy's  Remedies,  I  551. 
The  plaintiff's  counsel  maintains  that: 

"This  paragraph  of  the  answer  stated  facts  in- 
consistent with  the  facts  stated  by  the  plaintiff, 
but  the  facts  do  not  constitute  a  defense." 

If  the  facts  alleged  by  defendant  be  in- 
consistent with  those  alleged  by  the  plaintiff, 
and  about  the  same  transaction,  they  may 
constitute  a  defense. 

[2]  The  plaintiff's  counsel,  moreover,  con- 
cedes that: 

"If  the  carrier  (defendant)  can  show  that  the 
delivery  of  freight  was  upon  an  order  of  the 
consignee  (plaintiff)*  it  cannot  be  held  liable, 
and  such  proof  can  be  shown  under  the  general 
deniaL" 

That  is  a  concession  that  the  defense 
which  is  now  sought  to  be  pleaded  by  the  ex- 
ceptionable words  can  be  made  in  exonera- 
tion of  the  defendant  but  that  such  defense 
may  be  proven  under  the  general  denial 
which  is  pleaded,  and  there  need  not  be  made 
the  exceptionable  plea,  and  because  that  plea 
is  redundant  The  plaintiff's  counsel  admits 
therefore  that  the  facts  alleged  in  the  ex- 
ceptionable plea  may  be  proved  under  the 
general  denial.  That  truth  alone  ought  not 
in  every  instance  to  render  the  plea  so  re- 
dundant as  to  be  stricken  out  Alexander  v. 
Du  Bose,  73  S.  C.  29,  52  S.  E.  786.  The 
same  section  of  the  Code  of  Procedure  which 
empowers  the  court  to  eliminate  redundant 
pleas  emi)Owers  it  also  to  require  the  plea  to 
be  made  more  definite.  Section  210.  In  both 
cases  the  court  may  strike  out  or  make  full. 
The  two  provisions  should  be  co-ordinated, 
so  that  one  shall  not  impinge  upon  the  other. 
The*  exceptionable  plea  here  might  have  been 
accepted  as  a  distinct  advantage  to  the 
plaintiff ;  it  may  now  inquire  of  the  Bruner 
Company  and  the  creosoting  company  if  the 
things  alleged  be  true ;  there  will  now  be  no 
surprise  about  those  matters  at  the  triaL 

[3]  But  striking  out  the  allegation  will 
work  no  harm  to  the  defendant  Their  inser- 
tion in  the  answer  was  not  necessary  to  pro- 
tect the  rights  of  the  defendant  The  facts 
recited  in  the  allegations  are  the  evidence 
only  of  defendant's  lawful  conduct  The 
court  below  regarded  them  as  redundant  and 
struck  them  out  in  the  exercise  of  a  wise  dis- 
cretion, and  we  shall  not  gainsay  it. 

The  appeal  is  dismissed. 

GART,  a  J.,  and  HYDBIOK,  WATTS, 
and  FRASER,  JJ.,  concur. 
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BROWN  et  al.  v.  CALDWELL,  Clerk  of  Court, 

et  aL    (No.  9056.) 

^Supreme  Court  of  South  Carolina.     April  0, 

1916.) 

Appeal  and  Ebbob  ^=»957— Review— Rkfus- 
AL  TO  Open  Default— Discretion. 

To  disturb  a  refusal  to  open  a  default  judg- 
ment and  allow  an  answer,  a  satisfactory  show- 
ing of  erroneous  exercise  of  discretion  must  be 
made. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3823 ;   Dec.  Dig.  €=s>957.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County ;   J.  W.  De  Vore,  Judge. 

*'To  be  officially  reported." 

Action  by  E.  O.  Brown  and  otb^s  against 
Thomas  M.  Caldwell,  Clerk  of  Court,  and 
others,  to  set  aside  a  default  Judgment.  From 
an  adverse  order,  plaintiffs  appeaL  Appeal 
dismissed* 

J.  Frank  Cllnkscales,  of  Spartanlrarg,  for 
appellants.  H.  K.  Osborne,  of  Spartanburg, 
for  respondents. 

GARY,  O.  J.  This  Is  an  appeal  from  an 
order  refusing  a  motion  to  open  a  judgment 
by  default  and  allow  the  defendant  to  an- 
swer. 

The  appellant  has  failed  to  satlaf^  this 
court  that  his  honor,  the  presiding  judge,  er- 
roneously exercised  his  discretion. 

Appeal  dlsmlased. 

HYDRICK,  WATTS,  FRASER,  and  GAQE, 
J  J.,  Goncar. 

(lOe  S.  C.  440)  ^=-=«- 

BANK  OF  INMAN  v.  ELLIOTT  et  aL 

(Na  9061.) 

(Supreme  Court  of  South  Carolina.     April  9, 

1915.) 

Bills  and  Notes  ^ss>256  —  Indobsbment  — 

SUBETTSHIP— DiSCHABGE  IBOM  LlABrLITT. 

One  signing  a  note  on  the  back  thereof  be- 
fore delivery  is  liable  thereon,  though  time  of 
payment  is  extended,  unless  he  shows  that  he 
signed  as  surety,  and  that  the  payee  knew  that 
fact  at  the  time  of  the  delivery  of  the  note.  . 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ij  581-699;  Dea  Dig.  ^=s> 
256.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  J.  W.  De  Yore, 
Judge. 

"To  be  officially  reported.** 

Action  by  the  Bank  of  Inman  against  Mrs. 
L.  H.  Elliott  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Carson  St  Boyd,  of  Spartanburg,  for  appel- 
lants. Johnson  &  Nash  and  Lyles  &  Daniel, 
of  Spartanburg,  for  respondent. 

GARY,  0.  J.  This  is  an  action  on  a  prom- 
issory note.    The  complaint  alleges: 

"That  for  value  received,  on  Januair  15, 1910, 
the  defendants  above  named  did  make  and  de- 
liver their  promissory  note  unto  the  plaintiff, 
whereby  six  months  after  date  they  did  promise 
to  pay  to  the  order  of  Bank  of  Inman  the  sums 


of  $1,000,  with  discount  before  and  interest  aft- 
er maturity  at  the  rate  of  8  per  cent  per  annum 
and  10  per  cent,  attorney's  commission  in  case 
of  suit  or  collection  by  attorney.  That  the  name 
of  defendants  L.  B.  Belcher  and  Mrs.  N.  C. 
Ballenger  were  written  on  the  back  of  said  note, 
and  the  name  of  Mrs.  L.  H.  EHliott  on  the  fare 
of  the  same  before  it  was  accepted  by  said  Bank 
of  Inman,  and  in  order  to  .induce  said  bank  to 
accept  the  same.  That  no  part  of  said  note  has 
been  paid  except  the  interest  up  to  October  15. 
1910,  and  the  same  is  now  past  due  and  unpaid, 
and  the  sum  due  is  $1,000,  with  interest  at  8 
per  cent  from  October  15,  1910,  and  10  per 
cent,  attorney's  commissions." 

The  defendants  admitted  that  no  part  of 

the  note  had  been  paid,  and  alleged: 

"That  on  January  15,  1910,  the  defendant  L. 
H.  Elliott  made  a  note  to  Bank  of  Inman  for 
$1,000,  due  six  months  after  date.  l%at  the  de- 
fendants Lh  B.  Belcher  and  N.  C.  Ballenger 
signed  their  names  on  Uie  back  of  said  note  be- 
fore delivery  of  same  to  Uie  plaintiff :  that  said 
note  was  entirely  for  the  benefit  of  Mrs.  K  H. 
Elliott,  and  this  def«idant  N.  C.  Ballenger  rign- 
ed  and  indorsed  same  as  surety,  which  fact  was 
known  to  the  plaintiff  at  the  amet  said  note  was 
delivered." 

They  also  alleged: 

"That  on  or  about  July  15,  1910*  the  plain- 
tiff received  from  the  defendant  Mrs.  L.  H.  El- 
liott the  sum  of  $20  as  interest  on  said  note  for 
the  period  of  three  months,  and  in  consideratioD 
of  said  sum  agreed  to  extend,  and  did  therebj 
extend,  the  time  for  payment  of  same  to  Octo- 
ber 15,  1910,  all  of  which  was  without  tiie 
knowledge  or  consent  of  this  defendant.  That 
by  reason  of  the  payment  and  receipt  of  said 
interest  in  advance  and  agreement  to  extend  the 
time  for  the  payment  of  said  note  and  said  new 
contract,  the  plaintiff  released  this  defendant 
from  payment  of  said  note  and  all  liability 
thereon.*' 

There  was  no  testimony  tending  to  show 
that  the  defendant  N.  C  Ballenger  signed  the 
note  as  surety,  nor  that  such  fact  was  known 
to  the  plaintiff  at  the  time  said  note  was  de- 
livered. His  honor  the  drcoit  Judge,  there- 
fore, properly  directed  a  yecdlct  In  favor  of 
the  plaintiff. 

Judgment  affirmed. 

HYDRICE;  watts,  FRASBB,  and  GAGE; 
JJ..  concur. 


aOO  S.  G.  44S> 

E.  W.  KIMBRELL  CO.  v.  MILLS  &  TOUNG 

CO.    (No.  9062.) 

(Supreme  Court  of  South  Carolina.     April  9» 

1915.) 

Chattel  Mobtgaoes  ^s=>150— Mobtoaoe  ox 
CBOP&— Right  or  Pubohaseb  Without  No- 
tice—Statuh. 

Under  Civ.  Ck>de  1912,  i  4106,  providing 
that  no  mortgage  op  any  crop  or  crops  shall 
be  good  and  effective  to  convey  to  the  mortgagee 
any  interest  therein,  unless  the  land  whereon 
such  crops  are  to  be  raised  shall  be  described  or 
mentioned  in  said  mortgage,  which  said  mort- 
gage, when  so  taken  and  indexed  or  recorded  as 
required  by  law,  shall  constitute  a  Utn  upon 
the  crops  tiierein  described  in  preference  to  all 
subsequent  mortgages,  where  a  third  person  exe- 
cuted to  plaintia  a  chattel  mortgage  upon  ''all 
my  crops  of  cotton,  etc,  and  all  other  crops  of 
whatever  character  now  planted  and  to  be 
planted  by  me  during  the  year  1913,"  which 
was  duly  recorded  previous  to  any  sale  of  such 
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crops  by  the  mortgagor,  such  mortgage  bad  no 
efficacy  to  g^Te  plaintiff  title  as  against  a  pur- 
chaser in  good  faith  and  for  value,  since  the 
land  was  not  described  or  mentioned  in  the 
mortgage,  while  the  evident  purpose  of  the  stat- 
ute was  to  require  its  identification  with  rea- 
sonable certainty. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
^ges,  Cent  Dig.  §§  246-252;  Dec.  Dig.  «=> 
150.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County ;  Bimest  Moore,  Judge. 

*«To  be  officially  reported." 

Action  by  the  E.  W.  Kimbrell  Company 
against  the  Mills  &  Young  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

The  following  is  the  decree  of  the  drcnit 
court: 

On  March  18,  1913,  to  secure  the  payment  of 
his  note,  "for  value  received,"  in  the  sum  of 
^50,  to  plaintiff  made  payable,  due  November 
1,  1913,  bearing  interest  after  maturity  at  8 
per  cent,  per  annum,  payable  annually,  as  well 
as  ''any  other  debt  which  I  may  now  owe  or 
may  hereafter  contract  with  the  said  E.  W. 
Kimbrell  Company,'*  one  J.  O.  Eiall  executed 
and  delivered  to  plaintiff  a  chattel  mortgage  up- 
on *'all  my  crops  of  cotton,  cotton  seed,  com, 
hay,  oats  and  ail  other  crops  of  whatever  char- 
acter now  planted  and  to  be  planted  by  me 
during  the  year  1913."  The  note  is  dated  at 
Ft  Mill,  S.  C,  and  the  mortgage  recites  that  J. 
O.  Hall  is  **of  the  county  of  Lancaster,  state  of 
South  Carolina,*'  and  contracts  to  deliver  said 
crops  at  "Ft.  Mill,  S.  C.,**  at  the  maturity  of 
the  debt  On  June  10,  1913,  to  secure  the  pay- 
ment of  his  note  "for  value  received**  in  the 
sum  of  $75,. to  the  plaintiff  made  payable,  due 
>^ovember  1,  1913,  bearing  interest  after  matu-, 
rity  at  8  per  cent  per  annum,  payable  annually, 
as  well  as  "any  other  debt  which  I  may  owe  or 
may  hereafter  contract  with  the  said  B.  W. 
Kimbrdl  Company,**  the  said  J.  O.  Hall  execut- 
ed and  delivered  to  plaintiff  his  certain  other 
chattel  mortgage  upon  "all  my  crops  of  cotton, 
cotton  seed,  corn,  hay,  wheat  and  all  other  crops 
of  whatsoever  cdiaracter  now  planted  and  to 
be  planted  by  me  during  the  year  1913."  This 
note  is  likewise  dated  at  "Ft  MUl,  S.  C,"  and 
the  mortgage  recites  that  the  mortgagor  is  "of 
the  county  of  lAucaster,  state  of  South  Caro- 
lina,** and  contracts  to  deliver  said  crops  "at 
Ft  MUl,  S.  C..**  at  the  maturity  of  the  debt 
,  The  first  chattel  mortgage  above  mentioned  was 
filed  and  indexed  in  R.  M.  C  office  for  Lancas- 
ter county,.  S.  C,  on  March  14,  1913,  and  the 
second  mortgage  above  mentioned  was  recorded 
in  said  R.  M.  C.  office  on  June  17,  1913,  as 
appears  by  official  certificates  indorsed  on  said 
mortgages. 

After  the  maturity  of  these  notes,  about  Jan- 
uary, 1914,  the  defendant,  Mills  A  Young  Com- 
pany, bought  from  the  said  J.  O.  Hall  one  bale 
of  cotton  and  paid  value  for  the  same,  which 
bale  of  cotton  is  the  subject  of  this  action. 
This  bale  of  cotton  was  part  of  the  crops  plant- 
ed in  the  said  year  1913  upon  the  farm  of  the 
said  J.  O.  Hall,  in  Lancaster  county,  S.  C. ; 
the  same  being  the  only  lands  cultivated  by  the 
said  J.  O.  Hall  during  the  said  year.  There- 
after the  plaintiff  brought  this  action  in  the 
court  of  a  magistrate  for  the  recovery  of  the 
said  bale  of  cotton  as  being  a  part  of  the  crops 
covered  by  the  said  mortgage.  Upon  a  fifst 
trial  tiiereupon  had,  the  judgment  upon  the 
rerdict  of  the  jury  was  for  the  defendant,  but 
a  new  trial  was  granted  by  this  court  upon  a 
ground  which  has  no  relation  to  the  question 
now  presented.     Upon  a  new  trial  then  had  in 


the  court  of  a  magistrate,  the  verdict  was  in 
favor  of  the  plaintift'  for  the  retention  of  the 
said  bale  of  cotton  wfoicli  had  been  taken  under 
claim  and  delivery  proceedings  by  the  plaintiff 
and  stored  at  Ft.  Mill,  S.  C,  or  for  the  sum 
of  |52.14,  the  value  thereof,  in  case  a  delivery 
could  not  be  had. 

A  motion  duly  made  by  the  defendant  for  a 
new  trial  was  reused,  and  judgment  was  award- 
ed by  the  magistrate  in  favor  of  the  plaintiff 
upon  the  verdict  so  rendered.  Thereupon  the 
defendant  appeals  to  this  court  upon  numerous 
grounds  set  forth  in  the  record.  It  will  only 
be  necessary  to  consider,  however,  the  several 
p:rounds  which  impute  error  to  the  magistrate 
in  refusing  to  direct  a  verdict  in  favor  of  the 
defendant  upon  the  ground  that  the  evidence 
showed  that  the  defendant  was  an  innocent 
purchaser  for  value  of  the  said  cotton,  without 
either  actual  or  constructive  notice  of  any 
mortgage  lien  by  the  plaintiff. 

The  evidence  was  clear,  positive,  and  uncon- 
tradicted that  the  defendant  purchased  this  cot- 
ton in  open  market  for  value  and  paid  the  pur- 
chase money  for  same,  having  no  actual  notice 
or  knowledge  of  any  mortgage  held  thereon  by 
the  plaintiff  nor  any  notice  or  information  to 
put  the  defendant  upon  inquiry  as  to  any  rights 
of  the  plaintiff  therein.  Such  being  the  facts, 
the  title  of  the  defendant  to  this  property,  as 
a  bona  fide  purchaser  thereof,  is  a  good  title, 
unless  the  indexing  and  recording  of  the  mort- 
gages above  mentioned  operated  as  constructive 
notice  to  the  defendant  o£  the  rights  of  the  plain- 
tiff. 

By  section  4106  of  the  Civil  Code,  it  is  pro- 
vided that  "no  mortgage  of  any  crop  or  crops 
shall  be  good  and  effective  to  convey  to  the 
mortgagee  any  interest*'  therein,  "unless  the 
land  whereon  said  crop  or  crops  are  to  be  raised 
shall  be  described  or  mentioned  in  said  mort- 
gage, which  said  mortgage,  when  so  taken, 
when  indexed  or  recorded  as  required  by  law, 
shall  constitute  a  lien  on  the  crops  therein  de- 
scribed in  preference  to  all  subsequent  mort- 
gages on  said    ♦    ♦    •    crops." 

The  evident  purpose  of  this  statute,  when  con- 
strued in  connection  with  the  statutory  provi- 
sions as  to  recording  mortgages,  is  to  render 
it  necessary,  in  order  to  the  validity  of  such 
mortgage  as  against  subsequent  purchasers  or 
incumbrances,  tiiat  the  land  on  which  the  crops 
are  to  be  grown  shall  be  either  "described**  or 
"mentioned**  in  some  manner  as  will  serve  to 
identify  the  same.  In  other  words,  so  far  as 
concerns  the  rights  of  subsequent  purchasers 
without  actual  notice,  the  effect  of  this  statute  is 
to  render  the  record  of  any  such  mortgage  of 
no  force  or  effect,  unless  the  land  upon  which 
such  crops  are  to  be  ^rown  is  "described'*  or 
at  least  "mentioned**  in  such  a  way  as  will 
point  it  out  with  reasonable  definiteness  and 
certainty. 

In  the  mortgages  here  under  consideration, 
there  is  not  only  no  description  of  any  land  but 
there  is  not  even  a  mention  of  any  laud  what- 
soever. In  each  mortgage,  the  only  language  by 
way  of  description  expresses  an  intention  to 
pledge  "all  my  crops  of  whatever  character  now 
planted  or  to  be  planted  by  me  during  the  year 
1913.**  The  description  of  the  crops  would  no 
doubt  be  sufficient,  if  the  land  upon  which  the 
same  was  to  be  grown  had  been  either  described 
or  mentioned,  but  nothing  is  either  stated  or 
indicated  as  to  where  or  on  what  land  such 
crops  are  planted  or  to  be  planted,  and  there 
is  not  even  an  intimation  as  to  the  location 
at  which  such  crops  may  be  grown.  There 
would  be  no  necessary  inference  even  that 
the  crops  were  to  be  grown  in  any  particular 
county  or  state;  and  certainly  the  land  where 
the  same  were  planted  or  to  be  planted  is  nei- 
ther mentioned  or  described.  Neither  mortgage 
contains  any  mention  of  or  reference  to  any 
lands  whatsoever.    Certainly  the  mere  fact  that 
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the  reference  ta  "my  crops"  involves  a  sugges- 
tion that  such  crops  are  to  be  grown  upon  the 
lauds  falls  short  of  a  compliance  with  the  re- 
quirement that  the  lands  shall  be  described  or 
mentioned,  as  otherwise  such  a  requirement 
would  be  entirely  futile  and  unavailing. 

Even  if  it  is  conceded,  then,  that  such  a  mort- 
gage as  is  here  under  consideration  could  be 
held  as  good  between  the  parties,  it  could  only 
be  so  held  in  equity  to  effectuate  the  intention ; 
but  at  law  these  mortgages  must  be  held  as 
insufficient  under  section  4106  of  the  Civil  Code, 
so  far  as  concerns  the  rights  of  third  parties 
not  having  actual  notice  or  knowledge  thereof. 
Being  good  only  in  equity,  the  record  thereof 
could  not  operate  as  notice. 

There  is  no  case  in  this  state  which  passes 
upon  the  question  here  presented  as  to  the 
effect  of  this  provision  of  section  4106  of  the 
Civil  Code;  and,  since  the  question  arises  npoA 
the  proper  meaning  and  construction  of  this 
statute,  practically  no  aid  can  be  derived  from 
the  decisions  of  other  states  where  no  such  stat- 
ute is  of  force. 

Clearly,  however,  the  provisions  of  this  sec- 
tion, when  construed  in  connection  with  the  re- 
cording statutes  of  this  state,  require  the  hold- 
ing that  no  morl^irage  of  future  crops  is  valid 
against  subsequent  purchasers  or  incumbrances, 
unless  the  same  shall  be  indexed  or  recorded, 
and  unless  the  lands  upon  which  such  crops  are 
to  be  raised  are  either  described  or  mentioned 
in  the  mortgage.  Unless  the  express  terms  of 
this  statute  are  to  be  abrogated  by  judicial  leg- 
islation, it  must  be  held  that  the  record  of  a 
mortgage  of  future  crops,  which  neither  de- 
scribes nor  mentions  the  lands  upon  which  the 
same  are  to  be  grown,  is  not  constructive  notice 
to  subsequent  bona  fide  purchasers  for  value 
without  actual  notice  of  such  mortgage,  and 
that  the  same  is  not  good  nor  effective  against 
such  a  purchaser.  To  hold  otherwise  would  be 
to  disregard  the  plain  language  of  the  enact- 
ment, wnich  declares  that  "no  mortgage  shall 
be  good  and  effective  to  convey  to  the  mort- 
gagee any  interest  in  any  crops  unless  the  land 
whereon  said  crops  are  to  be  raised  shall  be 
described  or  mentioned  in  said  mortgage." 

In  the  case  at  bar  no  land  whatever  is  de- 
scribed nor  is  any  land  whatsoever  mentioned  in 
the  mortgage.  It  is  true  the  mortgagee  does 
declare  tiiat  he  thereby  incumbers  "aU  my 
crops*'  of  certain  kinds  and  also  "all  other  crops 
now  planted  or  to  be  planted  by  me  during 
the  year  1913."  Manifestly,  however,  while 
there  is  involved  in  this  de<^aration  an  impli- 
cation that  such  crops  are  to  be  planted  on  lands 
of  some  description,  no  such  lands  are  described 
or  even  mentioned.  There  is  no  necessary  im- 
plication even  that  the  unmentioned  lands  are 
to  be  found  in  any  particular  county  or  state, 
or  that  it  was  then  known  where  such  crops 
were  to  be  planted.  The  crops  are  mentioned, 
but  no  lands  are  mentioned  or  described,  either 
directly  or  by  necessary  intendment 

If  it  were  held  that  the  reference  to  "my 
crops"  was  sufficient  without  any  description 
or  mention  of  the  lands  upon  which  they  were 
to  be  grown,  such  a  holding  would  manifestly 
nullify  the  statutory  requirement  that  the  land 
must  be  described  or  at  least  mentioned,  or 
otherwise  that  no  such  mortgage  shall  be  "good 
or  effective  to  convey  to  the  mortgagee  any  in- 
terest in  such  crops."  The  statutory  provision 
does  not  say  that  the  existence  of  the  land  may 
he  inferred;  but,  on  the  contrary,  the  express 
requirement  is  that  it  must  be  described  or 
mentioned.  The  evident  purpose  of  the  statute 
was  to  require  such  a  descriptioi^  or  mention  of 
the  lands  upon  which  the  crops  were  to  be 
grown  as  would  serve  to  identify  the  same  with 
reasonable  certainty.  Failing  of  such  descrip- 
tion or  mention  of  the  lands,  the  positive  pro- 
vision of  the  statute  is  that  no  such  mortgage 
shall  be  good  or  effective  to  convey  to  the  mort- 


gagee any  interest  in  the  crops  sought  to  be 
mortgaged.  Certainly,  therefore*  in  the  absence 
of  such  mention  or  description  of  the  lands, 
it  must  be  held  that,  as  against  subsequent  par- 
chasers,  "no  such  mortgage  shall  be  good  and 
effective,"  since  that  is  the  very  requirement  of 
the  statute. 

These  conclusions  necessitate  the  reversal  of 
the  judgment  of  the  court  below,  and  it  is  ac- 
cordingly ordered  that  the  judgment  of  the  coart 
of  the  magistrate  be  reversed,  and  that  the  de- 
fendant have  judgment  against  the  plaintiff  for 
the  recovery  of  the  bale  of  cotton  in  dispute,  or 
of  the  sum  of  $52.14,  the  value  thereof,  in  case  a 
delivery  cannot  be  had  in  kind,  and  for  the 
costs  and  disbursement  of  this  action,  and  that 
judgment  be  entered  and  execution  issued  ac- 
cordingly. 

In  the  due  course  of  time  the  plaintiff  served 
their  notice  of  intention  to  appeal  from  the 
order  of  the  circuit  judge  on  the  following 
grounds: 

Exceptions. 

(1)  His  honor  erred  in  holding  that  the  de- 
fendant purchased  this  cotton  without  having 
any  actual  knowledge  or  notice  of  any  mortgage 
held  by  the  plaintiff  nor  any  notice  or  infor- 
mation to  put  defendant  upon  inquiry  as  to  any 
rights  of  tne  plaintiff  therein.  The  error  being 
that  the  mortgages  referred  to  as  Exhibits  A 
and  A  were  duly  recorded  in  the  office  of  the 
clerk  of  court  and  register  of  mesne  conveyances 
of  Lancaster  county  in  volume  A  of  Chattel 
Mortgages,  and  he  should  have  held  that  this 
was  sufficient  notice  to  put  the  purchaser  of  the 
property  on  inquiry. 

(2)  His  honor  erred  in  holdine  that  under  sec^ 
tion  4106  of  the  Civil  Code,  unless  the  property 
on  which  the  crop  or  crops  are  grown  shall  be 
described  or  mentioned  in  the  said  mortgage  and 
the  said  mortgage  recorded,  in  so  far  as  the 
rights  of  subsequent  purchasers  are  ocmcemed 
it  renders  the  record  of  any  such  mortgage  of 
no  force  or  effect.  The  error  being  that  section 
4106  only  affects  the  rights  as  between  the 
mortgagor  and  mortgagee,  and  it  is  a  right  per- 
sonal to  the  mortgagee  that,  if  the  description  is 
not  properly  made,  he  may  ask  that  the  mort- 
gage be  set  aside,  and,  should  the  mortgagee 
decide  that  the  validity  of  the  mortgage  be  not 
attacked,  then  subsequent  purchasers  purchase 
this  property  at  their  peril  and  are  not  relieved 
from  the  necessity  of  making  the  necessary  in- 
quiry as  to  the  standing  between  the  parties. 

(3)  His  honor  erred  in  holding  that  the  mere 
fact  that  the  reference  to  "my  crop"  involves  a 
suggestion  that  such  crops  are  to  be  grown  up- 
on lands  falls  short  of  the  compliance  with  the 
requirement  that  the  lands  shall  be  described  op 
mentioned.  The  error  being  that  any  reference 
in  the  chattel  mortgage  to  "my  crops"  would  be 
some  information  to  a  purchaser  that  this  party 
had  lands  upon  which  he  was  raising  a  crop, 
and  should  the  purchaser  inquire,  as  the  law 
requires  him  to  do,  the  information  could  then 
be  secured. 

(4)  His  honor  erred  in  his  construction  of  sec- 
tion 4106  when  he  held  that  said  section  re- 
quires that  it  shall  describe  or  mention  the 
land  where  said  crop  or  crops  are  to  be  raised. 
The  error  being  that  section  4106  specifically 
says:  "Any  mortgage  of  any  crop  or  crops  shall 
be  good  and  effective  to  convey  to  the  mort- 
gagee any  interest  in  any  crop  or  crops  other 
than  the  crop  or  crops  to  be  raised  during  the 
year  in  which  said  mortgage  is  given,  and  unless 
the  land  whereon  said  crop  or  crops  are  to  be 
raised  shaU  be  described  or  mentioned  in  said 
mortgage,"  etc.  The  error  being  that  the  testi- 
mony shows  that  the  cotton  purchased  and 
mor^aged  was  the  cotton  raised  during  the 
year  that  the  mortgage  was  given,  and  which 
m  said  section  was  not  necessary  that  the  land 
shall  be  described  or  mentioned  in  said  mortgage. 
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Dunlap,  Dunlap  &  IIollls,  of  Rock  Hill,  for 
appellant.  Spencer,  Spencer  &  White,  of 
Rock  Hill,  for  respondent. 

GARY,  C.  J.  The  Judgment  of  the  circuit 
court  is  affirmed  for  the  reasons  therein  as- 
signed. 

HYDRICK,  WATTS,  FRASER,  and  GAGE, 
JJ.,  concur. 

(100  S.  C.  403) 

CARTER  T.   SOUTHERN  RY.-CAROLTNA 
DIVISION.    (No.  9054.) 

(Supreme  Ck>urt  of  South  Carolina.    April  7, 

1915.) 

1.  Cabbucbs  ^i:>Z07  —  Stifui^tion  against 
LiABiuTT— Negligence. 

A  common  carrier  may  not  stipulate  for 
exemption  from  liability  for  its  negligence. 

[Ed.  Note.-~For  other  cases,  see  Carriers, 
Cent.  Dig.  i§  1252,  1259,  1491;  Dec.  Dig.  «ss> 
307.] 

2.  Mastkb  and  Ssbvant  ^=9lOO— Liabilitt 
FOB  I NJUBT— Validity  of  Contract. 

Where  contract  relations  exist  between  an 
active  corporation  and  a  passive  corporation* 
and  where  both  have  servants,  the  two  corpo- 
rations may  not  contract  between  themselves 
to  relieve  the  active  corporation  from  respon- 
sibility for  injury  from  its  negligence  to  the 
servants  of  the  passive  corporation. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  166-170;  Dec  Dig,  «=» 
100.] 

3.  Masteb  and  Sebyant  ^ss>1(X)— Pebsonal 
Injttbies  —  Limitation  of  Liability  —  Le- 
gality—Public  Policy— Injuey  to  Pull- 
man Employ^. 

A  contract  declaring  that  the  employd  of 
a  Pullman  Company  knew  that  it  operated  its 
cars  on  defendant's  lines,  and  that  contracts  ex- 
isted and  were  to  be  made  between  the  two 
corporations,  whereby  the  Pullman  Company 
was  to  save  the  defendant  harmless  against  lia- 
bility to  plaintiff  in  such  cases  as  the  contract 
might  provide,  and  whereby  the  employ^  ratified 
such  contracts  and  agreed  to  hold  the  Pullman 
company  harmless  for  all  money  the  defendant 
might  have  to  pay  her  for  injury,  and  gave  the 
defendant  such  contracts  as  a  defense  to  any 
suit  by  her,  was  invalid,  and  no  defense  to  her 
action  for  injury  from  a  collision  between  de- 
fendant's train  and  a  standing  Pullman,  the 
floor  of  which  she  was  scrubbing. 

[Ed.  Note.— For  Other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  166-170;  Dec  Dig.  ^=s> 
100.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  R.  W.  Memminger, 
Judge. 

Action  by  Sarah  Carter  against  the 
Southern  Railway-Carolina  Division.  From 
an  order  overmllng  a  demurrer  to  a  third  de- 
fense, the  plaintiff  appeals.  Reversed,  and 
demurrer  sustained. 

The  contract  was  as  fbllows: 

"Be  it  known,  that  I,  the  undersigned,  here- 
by accept  employment  by  and  enter  into  or  con- 
tinue from  this  date  in,  the  service  of,  the  Pull- 
man Company,  upon  the  following  express  terms, 
conditions  and  agreements,  which  in  considera- 
tion of  such  employment  and  the  wages  thereof, 
I  do  hereby  make  with  the  said  Pullman  Com- 
pany, to  wit: 


"First.  So  long  as  I  shall  remain  in  said  em- 
ployment and  service,  I  will  fully  comply  with 
all  regulations,  rules  and  orders  of  said  compa- 
ny, or  its  agents,  issued  for  the  government  of 
its  employes,  go  wherever  I  may  be  required 
in  said  service,  and  will  faithfully  and  honestly 
perform  all  duties  assigned  to  me. 

'^Second.  My  wages  shall  at  all  times  be  cal- 
culated and  paid  at  the  monthly  rate  per  day 
for  the  number  of  days  I  shall  have  been  actual- 
ly employed,  and  I  may  quit  or  resign,  or  may 
be  suspended  or  discharged  .from  such  employ- 
ment and  service,  at  any  time,  or  at  any  place, 
without  previous  notice. 

"Third.  If  said  company  shall  suffer  any  loss 
or  damage  of  anv  nature  or  character  whatever 
resulting  from  the  violation  of  any  regulation, 
rule  or  order  of  said  company,  or  its  agents,  or 
any  fault,  neglect,  dishonesty  or  incompetency 
on  my  part,  or  in  case  any  commissary  supplies 
are  placed  in  my  custody  and  not  returned  or 
paid  for  by  me  in  accordance  with  the  rules  of 
said  company,  I  will  immediately,  upon  notice 
thereof,  make  with  the  proper  officer  of  said 
company  a  satisfactory  settlement  of  such  loss, 
damage,  default  or  deiS'cit,  or  failing  so  to  do, 
the  said  company  is  hereby  expressly  authorized, 
at  any  settlement  made  with  me,  to  deduct  from 
my  wages  the  full  amount  of  each  and  every 
such  loss,  damage,  default  or  deficit,  and  to  ap- 

Sropriate  the  same  to  its  own  use  as  liquidated 
images.  The  value  of  commissary  supplies 
shall  be  the  prices  shown  on  the  luncheon  check 
at  the  time;  and  it  is  hereby  expressly  agreed 
that  each  and  every  such  loss,  damage,  default 
or  deficit  shall  be  finally  determined  by  the 
proper  officer  of  said  company,  and  adjusted  as 
hereinbefore  provided. 

"Fourth.  I  assume  all  risks  of  accident  or 
casualties  by  railway  travel  or  otherwise,  inci- 
dent to  such  employment  and  service,  and  here- 
by, for  myself,  my  heirs,  executors,  administra- 
tors or  legal  representatives,  forever  release* 
acquit  and  discharge  the  Pullman  Company, 
and  its  officers  and  employes,  from  any  and  all 
claims  for  liability  of  any  nature  or  character 
whatsoever,  on  account  of  any  personal  injury 
or  death  to  me  in  such  employment  or  service. 

"Fifth.  I  am  aware  that  said  the  Pullman 
Company  secures  the  operation  of  its  cars  upon 
lines  of  railroad,  and  hence  my  opportunity  for 
employment,  by  means  of  contracts  wherein  said 
the  Pullman  Company  agrees  to  indemnify  the 
corporations  or  persons  owning  or  controlling 
such  lines  of  railroad  against  liability  on  their 
part  to  the  employes  of  said  the  Pullman  Com- 
pany in  cases  provided  for  in  such  contract, 
and  I  do  hereby  ratify  all  such  contracts  made 
or  to  be  made  by  said  the  Pullman  Company, 
and  do  agree  to  protect,  indemnify  and  hold 
harmless  said  the  Pullman  Company  with  re- 
spect to  any  and  all  sums  of  money  it  may  be 
compelled  to  pay,  or  liability  it  may  be  subject 
to,  under  any  such  contract,  in  consequence  of 
any  injury  or  death  happening  to  me,  and  this 
agreement  may  be  assigned  to  any  such  corpora- 
tion or  person  and  used  in  its  defense. 

"Sixth.  I  will  obey  all  rules  and  regulations 
made  or  to  be  made  for  the  government  of  their 
own  employ^  by  the  corporations  or  persons 
over  whose  lines  of  railroad  the  cars  of  said  the 
Pullman  Company  may  be  operated  while  I  am 
traveling  over  said  lines  in  the  employment  or 
service  of  said  the  Pullman  Company;  and  I 
expressly  declare  that  while  so  traveling  I  shall 
not  have  the  rights  of  a  passenger  with  respect 
to  such  corporations  or  persons,  which  rights  1 
do  expressly  renounce,  and  I  hereby,  for  myself, 
my  heirs,  executors,  administrators  or  legal  rep- 
resentatives, forever  release,  acquit  and  dis- 
charge any  and  all  such  corporations  and  per- 
sons from  all  claims  for  liability  of  any  nature 
or  character  whatsoever,  on  account  of  any 
personal  injury  or  death  to  me  while  in  said  em- 
ployment or  service. 
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"/  have  read  and  underattmd  every  word  of 
this  paper,  Sarah  Carter.    [SeaL] 

"Signed,  sealed  and  delivered  in  the  presence 
of:  C.  O.  Freet. 

''The  person  signing  the  within  paper  should 
answer  in  his  own  handwriting  tne  following 
questions,  and  then  subscribe  his  answer:  Ques- 
tion. Did  you  read  the  within  paper  before  dgn- 
ing  it?    Answer:     Yes. 

•'[Signature]    Sarah  Carter." 

Logan  &  Grace,  of  Charleston,  for  tiVPf^' 
lant  Joseph  W.  Barnwell  and  N.  B.  Bam- 
well,  both  of  Charleston,  for  respondent 

GAGE,  J.  Action  for  tort  to  the  person; 
answer,  amongst  other  things,  which  pleaded 
in  bar  a  contract  inter  alios ;  demurrer  there- 
to bj  plaintiff;  demurrer  overruled;  appeal 
here  from  that  order,  and  that  is  the  sole 
issue. 

History:  The  plaintiff  is  a  colored  woman, 
a  cleaner  of  Pullman  oars  in  the  dty  of 
Charleston;  at  the  instant  such  a  car  was 
on  one  of  defendant's  tracks  near  the  Union 
Station,  detached;  the  plaintiff  was  on  her 
knees  in  the  car  scrubbing  the  floors  of  it; 
one  of  defendant's  trains  ran  into  the  Pull- 
man and  hurt  the  woman. 

This  is  the  plea,  not  yet  the  prool 

As  a  third  and  complete  def^ise  to  the  ac- 
tion, defendant  set  up  a  contract  betwixt' the 
plaintiff  and  the  Pullman  Company,  signed 
by  her  but  not  by  that  company.  That  con- 
tract will  be  reported,  and  will  therefore  not 
be  much  quoted  from  herein.  It  is  a  work 
of  art,  wholly  beyond  tlie  conception  of  the 
ordinary  laborer.  There  are  six  paragraphs 
of  the  contract,  and  at  the  end  of  it  the  plain- 
tiff declared  she  had  "rend  and  understood 
every  word"  of  It. 

The  last  and  sixth  paragraph  is  that  upon 
which  the  controversy  here  turns,  and  the 
last  six  lines  of  it  make  the  kernel  of  the 
case. 

The  fifth  paragraph  of  the  contract  seems 

akin  to  the  sixth  paragraph:  but  the  answer 

pleads  the  words  of  the  sixth  paragraph. 

They  are,  in  substance,  these: 

And  I  hereby  for  myself  •  •  •  forever  re- 
lease, acquit  and  discharge  (the  Southern  Bail- 
way  Company)  from  all  claims  for  liability  of 
any  nature  or  character  wbataoever,  on  account 
of  any  personal  injury  *  *  *  to  me  while  in 
said  employment— of  the  Pullman  Company. 

We  venture  to  think  that  a  speedier  admin- 
istration of  justice  would  have  been  achieved 
had  the  verdict  of  a  jury  been  taken  on  the 
issuable  facts,  and  had  the  question  of  law 
now  made  been  reserved,  to  sustain  or  to  de- 
feat any  verdict  which  may  have  been  ren- 
dered for  or  against  the  defendant  We 
think  there  is  no  warrant  for  the  plaintiff's 
contention  "that  the  contract  in  question 
did  not  contemplate  any  such  state  of  facts 
as  in  the  case  at  bar."  Tlie  last  six  lines  of 
the  sixth  paragraph  are  comprehensive 
enough  to  include  a  woman  on  her  knees 
scrubbing  the  floor  of  a  car.  It  is  perhaps 
best  that  the  issue  now  .made  should  be  made 
for   one  circumstanced   as   she   wa&     The] 


appellant's  counsel  frankly  states  tbat 
which  is  true;  that  the  view  of  the  circuit 
court  "is  unquestionably  sustained  by  many 
authorities."  The  preponderance  of  dedsioos 
is  with  the  respondent,  but  we  venture  to 
think  the  preponderance  of  reason  is  against 
it  It  is  true  that  persons  ought  to  have,  and 
generally  are  permitted  to  have,  the  rig^t  to 
make  their  own  contracts.  Courts  and  judges 
ought  not  to  interfere  thereabout  except  for 
paramount  reasons.  They  ought  to  inter- 
fere when  such  reasons  do  exist  But  In  onr 
view,  the  issue  here  is  not  whether  the  con- 
tract shaU  be  ignored,  but  wliat  is  the  con- 
tract? 

[1]  There  is  now  no  difference  of  opinion 
anywhere  about  the  pronounpement  tliat  a 
common  carrier  may  not  stipulate  for  exemp- 
tion from  liability  for  its  negligence.  Bail- 
road  Co.  V.  Lockwood,  17  WalL  857,  21  Ii.  Ed. 
627.  Oihereby  and  therefore  it  would  not 
have  been  lawful  for  the  plaintUT  end  the 
defendant  to  have  stipulated  that  the  de- 
fendant would  not  be  liable  to  the  plaintiff 
for  the  consequences  of  its  negligent  act, 
whereby  its  train  was  run  into  a  coach  of  the 
Pullman  Company  standing  on  tracks  in  its 
yards.  That  was  frankly  admitted  by  the 
respondent's  counsel.  Plainly,  if  the  contract 
here  set  up  is,  in  legal  effect  and  essence,  of 
such  a  character,  then  it  cannot  operate  to 
discharge  the  defendant 

[2]  The  courts  at  the  outstart  had  held 
that  when  there  exists  contract  relations  be- 
twixt what  we  shall  term  an  "active  corpora- 
tion*' and  a  "passive  corpomtton,**  and  where 
both  had  servants,  the  two  corporations 
might  not  contract  between  themselves  to  re- 
lieve the  active  corporation  from  responsibiU- 
ty  for  hurt  to  the  servants  of  the  passive  cor- 
poration resulting  from  the  negligence  of  the 
active  corporation  (Brewer  v.  N.  T.  B.  B.,  124 
N.  Y.  69,  26  N.  B.  324,  11  U  B.  A.  483,  21 
Am.  St  Bep.  647,  dted  in  Baltimore  &  O.  S. 
W.  B.  Co.  V.  Voigt,  176  U.  S.  518,  20  Sup.  Ct 
885,  44  U  Ed.  560),  and  upon  the  ground  that 
the  servant  was  not  a  party  to  the  contract 

[3]  In  time  there  followed,  in  addition  to  a 
contract  between  the  two  corporationa,  a  con- 
tract betwixt  the  servant  of  the  passive  oor- 
ponatlon  and  that  corporation,  to  save  harm- 
less the  active  corporation  from  injuries  to 
the  servant  of  the  passive  corporation,  re- 
sulting from  the  negligence  of  the  active  cor- 
poration. Of  such  is  the  contract  in  issue: 
The  first  four  paragraphs  of  it  have  to  do 
exclusively  with  the  relations  of  the  servant 
with  the  Pullman  Company;  the  last  two 
paragraphs  of  it  have  to  do  exclusively  with 
the  interdependent  relations  of  the  servant 
and  the  two  corporations. 

The  party  for  whose  benefit  the  flifth  and 
sixth  paragraphs  were  made  is  the  defendant 
here,  ^le  Pullman  Company,  if  indeed  it  is 
a  party  to  the  contract,  is  merely  a  perscm 
in  whose  name  a  contract  is  made  for  the 
benefit  of  another ;  and  the  defendant  Is  that 
other,  and  is  the  real  party  in  interest,  and 
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now  and  bere  actually  dalming  under  It 
The  fifth  paragraph  of  the  contract  lends 
strength  to  this  construction.  That  para- 
graph contains  two  predicates:  (1)  That  Gar- 
ter (the  plaintiff)  knows  that  the  Pullman 
Company  operates  its  oars  on  the  southern 
lines,  and  that  contracts  exist  and  are  to  be 
made  between  the  two  corporations  whereby 
the  Pulhnan  Company  agrees  to  save  harm- 
less the  Southern  Company  against  liability 
of  Southern  Company  to  Carter,  in  sudi  cases 
as  the  contract  may  provide;  and  (2)  that 
Carter  ratifle*  such  contracts,  and  agrees  to 
hold  harmless  the  Pullman  Company  for  all 
money  the  Southern  Company  may  have  to 
pay  Carter  for  injury,  and  the  Southern  Com- 
X>any  may  have  this  contract  in  defense  of  a 
suit  against  It  by  Carter.  If  the  Southern 
Railway  shall  lose  by  this  action,  then  by  the 
terms  of  the  contract  here,  and  by  the  terms 
of  the  other  contract  it  has  with  the  Pullman 
Company,  which' we  have  not  seen,  but  which 
it  referred  to  hi  this  contract,  it  has  recourse 
against  the  Pullman  Company. 

We  have  followed  with  interest  the  learned 
and  able  argument  of  the  respondent's  coun- 
sel ;  but  we  are  of  the  settled  conviction,  up- 
on reason,  that  this  contract  Is  none  other 
than  that  which  was  prescribed  In  the  Lock- 
wood  Case;  "the  voice  is  Jacob's  voice,  but 
the  hands  are  the  hands  of  Esau." 

It  is  therefore  adjudged  that  the  order  of 
the  circuit  court  be  reversed,  and  the  demur- 
rer to  the  third  defense  of  the  answer  be  sus- 
tained. 

GARY,  C.  J.,  and  HYDRIOK,  WATTS,  and 
FRASBR^  JJ.,  concur. 

(too  s.  c.  sn)  ==■ 

BROWN  et  aL  v.  RANKIN  et  aL    (No.  9049.) 

(Supreme  Court  of  South  Carolina.     April  1. 

1915.) 

1.  Chattel  Mobtoaqes  ^s»1Q0  —  Rxcobda- 
TiON— Bfpeot. 

A  chattel  mortgage,  filed  with  the  proper 
oflScer  for  recordation,  is  constructive  notice  to 
all  the  world,  and  the  mortgagee  may  pursue 
the  property,  though  mortgagor  transfer  it  to 
another,  while  all  persons,  though  they  discover 
the  mortgage  or  not,  are  charged  with  notice. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
g^es,  Cent  Dig.  H  24&-252;    Dec.  Dig.  <&=> 

2.  Teial  ^=8>252^lH8rBUonoNS— Afplzoabil- 

ZTT  TO  BVIDSNCS. 

In  a  suit  for  mortgaged  mules,  the  evi- 
dence without  dispute  showed  that  thev  were 
sold  to  the  mortgagor,  the  sellers  and  mort- 
gagees reserving  a  chattel  mortgage  fpr  the  bal- 
ance of  the  purchase  price.  Held,  that  the  in- 
structions, based  on  the  hypothesis  of  a  sale  by 
the  mortgagees  to  a  person  other  than  the  mort- 
gagor, which  declared  that  in  such  case  the 
mortgage  would  not  be  constructive  notice, 
were  improper  and  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  505,  686-612;    Dec.  Dig.  «s>252.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Oconee  County ;  John  S.  Wilson,  Judge. 

Action  by  William  M.  Brown  and  William 
J.    Stribling,    partners    doing    business    as 


Brown  &  Stribling,  against  John  J.  Rankir 
and  C.  U  Angel.  From  a  Judgment  for  de- 
fendants, plaintiffs  appeal.  Reversed  and 
remanded. 

E.  L.  Herudon,  of  Walhalla,  for  appel- 
lants. R.  T.  Jaynes'  and  J.  R.  Earle,  both  of 
Walhalla,  for  respondents. 

WATTS,  J.  This  was  an  action  by  plain- 
tiffs against  the  defendants  for  the  wrongful 
and  willful  taking  possession  of  and  selling 
and  converting  two  mules  alleged  to  be  the 
property  of  the  plaintiffs  under  a  chattel 
mortgage  made  by  C.  L.  Angel  to  the  plain- 
tiffs. Plaintiffs  seek  to  recover  possession  of 
the  mules  or  the  alleged  value  thereof,  $450, 
and  for  damages  in  the  event  a  delivery  can- 
not be  had.  Angel  did  not  answer.  The 
defendant  Rankin  by  his  answer  interposes 
a  general  denial,  and  alleges  that  Angel  did 
not  purchase  from  plaintiffs  the  mules  de- 
scribed in  the  chattel  mortgage,  and  that  the 
sale  was  pretensive,  null,  and  void,  and  the 
notes  and  mortgage  executed  by  Angel  to 
plaintiffs  were  without  consideration,  and 
the  mules  were  never  delivered  to  Angel,  but 
were  really  the  property  of  one  S.  L.  Rich- 
ardson, from  whom  he  purchased  the  mules 
without  any  notice  or  knowledge  of  plain- 
tiffs' dalm,  and  alleges  that  the  description 
In  the  mortgage  was  Indefinite  and  insuffl- 
dentr  and  claims  that  he  tendered  the  mules 
to  plaintiffs  bei'ore  commencement  of  the  ac- 
tion, and  that  plaintiffs  by  their  conduct  arf* 
estopped  from  now  asserting  their  clain<. 
The  case  was  tried  by  Judge  Wilson  and  a 
Jury  at  the  March  term  of  court,  1914,  for 
Oconee  county,  and  resulted  In  a  verdict  In 
favor  oi  the  defendant  After  entry  of  Judg- 
ment plaintiffs  appeal,  and  by  12  exceptions 
seek  reversal. 

[1]  The  first  exception  questions  the  ruling 
of  the  dicult  Judge  in  allowing  C.  R.  D. 
Bums,  Es^.,  to  testify  that  he  searched  the 
records  for  a  chattel  mortgage  by  S.  L.  Rich- 
ardson, and  the  refusal  of  the  circuit  Judge  to 
strike  out  or  exclude  this  evidence.  There 
was  undisputed  evidence  that  Angel  executed 
and  delivered  to  the  plaintiffs  a  chattel  mort- 
gage, and  there  was  evidence  that  the  mules 
sued  for  were  embraced  and  described  there- 
in, and  that  these  mules  were  delivered  to 
Angel,  and  that  this  mortgage  was  duly  re- 
corded in  Oconee  county,  wherein  Angel  duly 
resided  at  that  time.  When  the  plaintiffs 
recorded  this  mortgage  in  the  proper  county 
it  was  constructive  notice  to  the  whole  world, 
and  they  did  all  that  the  law  required  them 
to  do,  and  whosoever  took  possession  of  the 
property  after  that  time  took  it  subject  to 
this  mortgage,  as  was  said  by  Mr.  Justice 
Gary  (now  Chief  Justice)  in  Grafton  v.  Pat- 
rick, rr  S.  C.  420-426,  58  S.  E.  1,  2  (122  Am. 
St  Rep.  586): 

"After  the  plaintiff  placed  his  mortgage  on 
record,  he  did  not  owe  any  further  duty  to  per- 
sons having  dealings  concerning  the  horse,  oth- 
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er  than  not  to  mislead  them  by  his  conduct. 
He  did  not  owe  them  the  duty  of  giving  them 
that  information  which  the  record  of  the  mort- 
gage disclosed  and  the  testimony  does  not  show 
that  he  failed  in  any  other  duty." 

This  principle  of  law  is  settled  beyond  dis- 
pute in  the  clear  and  lucid  opinion  of  Chief 
Justice  Gary  in  the  case  of  Bingham  v. 
Harby  &  Co.,  and  cases  therein  cited,  91  S. 
G.  122,  74  S.  E.  369.  So  it  did  not  make  any 
difference  if  Richardson  was  in  possession  of 
the  property  in  dispute,  and  if  the  defend- 
ant did  not  know  of  the  existence  of  the 
mortgage  given  by  Angel  to  the  plaintiffs, 
if  such  mortgage  was  in  existence  and  duly 
recorded  and  was  given  by  Angel  for  the  pur- 
chase price  of  the  mules,  whoever  got  pos- 
session of  the  property  acquired  it  subject  to 
the  duly  recorded  mortgage  of  the  plain- 
tiffs, and  plaintiffs  would  be  entitled  to  fol- 
low the  property  itself  or  recover  the  value 
thereof.  The  fact  that  the  defendant  found 
no  record  of  mortgage  against  Richardson 
cannot  avail  him  as  a  defense  against  a  mort- 
gage given  by  Angel,  and  the  admissicm  of 
the  evidence  complained  of  was  harmful  and 
prejudicial,  and  this  exception  must  be  sus- 
tained. 

[2]  The  exceptions  in  the  case  cover  eight 
pages  of  printed  matter,  and  are  12  in  num- 
ber and  need  not  be  considered  separately, 
but  the  eighth  and  ninth  exceptions,  which 
are  as  follows: 

*'(8)  For  that  it  was  error  on  the  part  of  the 
circuit  judge  to  charge  defendants*  first  request 
as  follows:  *That  if  the  jury  find  the  mules 
in  dispute  were  sold  by  plamtiffs  to  S.  L.  Rich- 
ardson, and  failed  to  take  a  chattel  mortgage  on 
said  mules  from  S.  L.  Richardson  and  have  such 
chattel  mortgage  duly  recorded  in  the  clerk's  of- 
fice of  Oconee  county,  then  and  in  such  event  a 
purchaser  from  S.  L.  Richardson,  for  value  and 
without  notice,  would  acquire  a  valid  and  legal 
title  to  said  mules*— for  the  reason  that  there 
was  no  evidence  showing  the  sale  of  the  said 
mules  to  S.  L.  Richardson,  but  on  the  other 
hand,  the  uncontradicted  evidence  showed  that 
the  mules  were  sold  to  the  defendant  0.  L.  An- 
gel by  the  plaintiffs,  and  a  chattel  mortgage 
by  the  defendant  0.  L.  Angel  was  immediately 
made  to  plaintiffs  to  secure  the  balance  of  the 
purchase  price  therefor,  and  duly  recorded,  and 
that  the  said  S.  L.  Richardson  was  present  and 
indorsed  the  notes  of  the  defendant  0.  Ij.  Angel 
therefor,  and  had  full  knowledge  that  plaintiffs 
were  parting  with  their  property,  in  considera- 
tion of  the  security  of  the  said  notes  and  chattel 
mortgage,  and  said  charge  was  inapplicable, 
and  tended  to  confuse  the  jury,  and  was  high- 
ly prejudicial  to  the  plaintiffs. 

''(9)  For  that  it  was  error  on  the  part  of  the 
circuit  judee  to  charge  defendants'  eleventh  re- 
quest as  follows:  'That  a  sale  of  personal  proper- 
ty to  John  Doe,  and  the  taking  and  recording  of 
a  chattel  mortgage  from  Richard  Roe  on  such 
property,  would  not  constitute  constructive  or 
statutory  notice  as  against  subsequent  purchas- 
ers for  value  and  without  notice  from  John  Doe, 
the  legal  owner*— for  the  reason  that  the  uncon- 
tradicted evidence  shows  that  the  sale  of  the 
mules  in  dispute  was  made  to  the  defendant  G. 
L.   Angel,   and    that   the   chattel  mortgage  of 

Slaintiffs  was  immediately  executed  to  plaintiffs 
y  the  said  G.  L.  Angel  for  the  balance  of  the 
purchase  price  therefor,  and  said  mortgage  was 
duly  recorded,  and  that  plaintiffs  parted  with 
the  possession  of  their  property  in  consideration 


of  security  of  the  said  chattel  mortgage  and  the 
notes  of  said  0.  L.  Angel,  indorsed  by  S.  L. 
Richardson,  and  said  charge  was  inapplicable 
and  tended  to  confuse  the  jury,  and  was  high- 
ly prejudicial  to  plaintiffs** 

— must  be  sustained  for  the  reason  given 
in  the  authorities  quoted  in  sustaining  ex- 
ception 1. 
Judgment  reversed,  and  new  trial  granted. 

GARY,   O.   J^  and  HYDRIC^  FBASER, 
and  6AGE1,  JJ..  concur. 


aw  s.  c.  au) 

FARISH-STAFFORD  CO.  v.  LEXINGTON 
COUNTY.     (No.  9044.) 

(Supreme  Court  of  South  Carolina.    March  31, 

1915.) 

1.  CouNTiBS     ^=9150  —  Debts     Exceeding 
Funds— Statutobt  Claims. 

Claims  against  a  county  for  salaries  of  of- 
ficers fixed  by  statute,  for  examination  of  luna- 
tics, care  of  prisoners,  payment  of  ferrymen, 
and  other  charges  imposed  by  statute  on  the 
county  and  for  supplies  furnished  to  enable  the 
commissioners  to  perform  their  statutory  du- 
ties, are  not  debts  contracted  in  violation  of 
the  statute  forbidding  the  making  of  contracts 
in  excess  of  funds  on  hand. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §i  165,  166,  215-217;  Dec.  Dig.  «=> 
150.] 

2.  CouNTiss     ^=>223  —  Debts     Ezckkdino 
Funds— SuFFiciENCT  op  Evidence. 

In  an  action  on  claims  against  a  county, 
evidence  held  not  sufiicient  to  show  that  the  or- 
ders for  the  payment  of  claims  were  approved 
by  the  supervisors  at  a  time  when  there  were  no 
funds  on  hand  with  which  to  pay  them. 

[Ed.  Note. — For  Other  cases,  see  Countiei, 
Cent  Dig.  H  360-362;   Dec  Dig.  ^=>223.} 

3.  Counties  ^=»190-^laimb  Against  Gotth- 
TT— Exceeding  Funds— Power  of  Lboib- 

LATUBB. 

Where  a  county  has  received  the  benefit  of 
services  rendered,  but  the  orders  for  payment 
are  invalid  because  there  were  no  funds  to  meet 
them  at  the  time  they  were  drawn,  the  Legida- 
ture  has  power  to  compel  the  county  to  levy  an 
assessment  to  meet  such  claims,  just  as  it  might 
order  an  assessment  to  meet  claims  which  the 
state  was  under  a  moral  obligation  to  pay. 

[Ed.  Note.— For  other  casesL  see  Counties, 
Cent  Dig.  U  d03,  304;  Dec.  D^.  «=s>190.] 

4.  CouNTiBB  ^=»207— Claims  Against  Coux- 
TT— Exceeding  Funds— Statute. 

The  supply  act  of  March  1«  1913  (28  St. 
at  Large,  p.  245),  which  provided  for  a  two-null 
levy  in  a  certain  county  for  the  payment  of 
outstanding  claims  against  the  county,  provid- 
ed the  claimants  should  establish  their  claims  in 
court,  authorizes  the  payment  of  such  daimB  to 
those  entitled  thereto,  notwithstanding  the  in- 
validity of  orders  issued  for  their  payment,  be- 
cause there  were  no  funds  to  meet  them,  sinoe 
the  issuance  of  void  orders  could  not  afEect  the 
legality  of  the  claims. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  i§  324,  335,  336;    Dec  Dig.  ^=> 

207.] 

Appeal  from  Common  Pleas  Circuit  Gburt 
of  Lexington  County ;  J.  W.  De  Vore^  Judge. 

Action  by  the  Farish-Stafford  Company 
against  the  County  of  Lexington.  Decree  for 
the  plaintiff,  and  defendant  appeals.  Af- 
firmed. 


4(s»For  other  cases  see  same  topic  and  KfiY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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The  decree  of  Judge  De  Vore  In  the  drcuit  \ 
«>urt  was  as  follows:  , 

This  action  was  brought  to  establish  certain 
claims  against  the  county  of  Lexington  under 
the  provisions  of  an  act  to  provide  for  the  levy 
of  taxes  for  county  and  school  purposes  for  the 
fiscal  ^ear  beginning  January  1,  1913,  in  the 
subdivision  referring  to  Lexington,  approved 
March  1,  1913  (28  St  at  Large,  p.  211). 

The  complaint,  in  paragraphs  8  aiid  6,  sets 
out  the  claims  held  by  the  plaintifiP.  The  de- 
fendant county  in  its  answer  admits  that  the 
jurors  and  witness  certificates  mentioned  in  par- 
agraph 6,  and  the  claims  upon  which  warrants 
had  been  issued  for  the  year  1912,  set  out  in 
paragraoh  3,  are  valid  claims,  but  in  informa- 
tion and  belief  denied  the  ownership  of  these 
claims  by  the  plaintiff,  and  set  out  as  a  defense 
acrainst  the  claims  of  1911,  which  are  set  out  in 
the  complaint  in  paragraph  3,  and  for  which 
orders  had  been  issued,  that  the  supervisor  of 
the  county  had  made  contracts  and  drawn  war- 
rants for  the  fiscal  year  for  an  amount  in  excess 
of  the  appropriation  for  the  various  county  pur- 
poses for  that  fiscal  year,  and  further  that  the 
orders  or  warrants  drawn  upon  the  county  treas- 
urer were  so  drawn  at  a  time  when  there  were 
no  funds  in  the  treasury  to  pay  the  same,  and 
the  statutory  provisions  relating  thereto  were 
pleaded  as  a  defense. 

An  order  of  reference  was  made  to  R.  E. 
Oarwile,  Esq.,  to  take  the  testimony  and  report 
upon  the  validity  of  the  claims.  He  has  filed 
his  report,  and  finds  therein  that  the  plaintiff 
ia  the  owner  and  holder  of  the  said  county 
claims  set  out  in  the  complaint.  He  further  re- 
ports that  the  jurors  and  witness  certificates. 
And  the  warrants  issued  for  the  fiscal  year  1912, 
are  proper  and  valid  claims  against  the  coun- 
ty. The  referee  further  found  that  the  claims 
set  out  in  the  complaint  as  having  been  approv- 
ed and  allowed  by  the  county  commissioners  for 
the  year  1911  were  valid  county  claims.  To  this 
report  the  defendant  county  filed  exceptions, 
to  that  portion  of  the  same  with  regard  to  the 
claims  which  were  approved  by  the  county  board 
for  the  fiscal  year  IGjll,  and  for  which  orders 
had  been  made  upon  the  treasury,  but  made  no 
exceptions  in  any  way  to  the  findings  as  to  the 
jurors  and  witness  certificates,  and  to  the  orders 
issued  for  the  fiscal  year  1912,  or  any  other 
finding  of  fact. 

The  two  exceptions  raised  bv  the  defendant 
county  are  that  the  referee  erred  in  holding  that 
the  testimony  of  the  witnesses  and  the  books 
and  records  offered  in  evidence  for  the  purpose 
of  showing  that  there  were  no  funds  appropriat- 
ed or  available  to  pay  the  warrants  issued  by 
the  county  supervisor  between  October  1,  1911, 
and  January  1,  1912,  was  irrelevant  and  incom- 
petent; and,  second,  because  the  referee  erred 
in  holding  that  the  warrants  set  out  in  the 
complaint  are  valid  claims,  and  that  the  county 
of  Lexington  was  justly  indebted  to  the  plaintiff 
in  the  sums  therein  set  out,  when  he  should  have 
held  all  the  warrants  drawn  between  October  '1, 
1911,  and  February  1,  1912,  by  the  county 
supervisor,  are  illegal  and  void  because  in  ex- 
cess of  the  appropriation  made  for  which  said 
warrants  were  drawn. 

Under  an  order  passed  on  the  day  of 

January,  1914,  by  consent  of  the  respective  coun- 
sel, the  county  treasurer  has  paid,  upon  presen- 
tation of  a  certified  copy  of  such  order,  the 
certificates  and  warrants  issued  in  1912.  So 
that  the  question  now  presented  before  me  is  as 
to  the  correctness  of  the  report  of  the  referee 
as  to  the  county  claims  approved  and  allowed 
for  the  fiscal  year  1911. 

In  the  argument  or  at  the  hearing,  counsel  for 
the  county  admitted  that  the  first  exception 
ffould  be  of  no  avail  unless  the  second  exception 
was  sustained.  I  therefore  will  consider  at 
once  the  second  exception* 


The  referee  found  from  the  testimony  intro- 
duced in  evidence,  that  the  services  for  which 
these  county  claims  wert^  made  were  rendered  in 
good  faith,  and  the  county  received  the  benefit 
therefrom,  and  that  the  plaintiff  was  the  owner 
and  holder  thereof  for  value.  As  no  exception  has 
been  made  to  this  finding  of  fact,  it  is  necessary, 
therefore,  to  give  the  history  of  the  transactions 
resulting  in  the  ownership  of  these  claims  by  as- 
signment from  the  Lexington  Savings  Bank 
through  W.  P.  Roof,  its  executive  officer,  as  col- 
lateral for  the  advance  of  $7,500  actually  made 
to  the  county  of  Lexington,  and  that  Roof,  to 
secure  his  indorsement  thereon,  and  that  the 
plaintiff  came  by  agreement  with  the  said  Lex- 
ington Savings  Bank  as  such  indorser  into  the 
ultimate  absolute  ownership  of  these  county 
claims.  I  shall  therefore  proceed  immediately 
to  dispose  of  the  first  objection  raised  by  ex- 
ception No.  2,  which  is  set  out  in  the  answerr 
that  these  warrants,  upon  these  county  claims, 
were  contracts  made  by  the  supervisor  of  Lex- 
ington county  in  excess  of  the  appropriation 
for  the  purposes  for  which  the  indebtedness  was 
incurred,  and,  after  approval  by  the  county 
board,  the  warrants  or  orders  were  drawn. 

[I]  The  estimates  upon  which  the  Legislature 
of  1911  based  the  levy  contained  in  the  supply 
bill  were,  according  to  statutory  law,  forwarded 
to  the  comptroller  general  before  the  return  for 
taxes  upon  personal  property  for  1911  had  dos- 
ed, and  in  fact  the  valuation  of  the  railroad 
property  in  Lexington  county  and  in  other  coun- 
ties of  ther  state  was  not  made  or  assessed  untO 
some  time  in  June.  The  claims  which  were  pre- 
sented to  the  referee  by  the  plaintiff  and  sought 
to  be  established  in  this  case  include,  upon  in- 
spection thereof,  $1,297.35  for  salaries  of  county 
officers.  These  offices  are  created  by  statute, 
and  their  terms  of  office  and  their  salaries  per 
annum  are  fixed.  Whether  the  county  board 
had  anything  but  a  ministerial  duty  to  do  in  al- 
lowing the  claims  need  not  be  here  discussed. 
These  claims  which  were  issued  on  December  4, 
1911,  and  January  4,  1912,  represent  the  sal- 
aries of  such  county  officers  as  the  county  treas- 
urer, county  supervisor,  county  auditor,  county 
commissioners,  county  superintendent  of  educa- 
tion, magistrates,  constables,  etc.  There  cer- 
tainly could  be  no  violation  of  the  statutory  law 
in  these  cases  of  making  contracts  in  excess  of 
appropriations,  because  the  county  conunission- 
ers  made  no  such  contracts.  They  were  the  cre- 
ation, so  far  as  the  features  of  a  contract  in- 
hered in  them,  of  the  Legislature,  and  it  certain- 
ly was  not  illegal  for  these  kind  of  county  claims 
to  be  allowed  or  approved  by  the  county  board. 
Further,  $1,361.85  of  these  claims  also  repre- 
sent necessary  services  fixed  by  the  statute,  and 
did  not  constitute  any  contract  at  all  but  arose 
from  the  statutory  duties  imposed  by  law,  and 
the  compensation  was  fixed  by  statute.  These 
are,  for  example,  the  examination  of  lunatics, 
payment  of  ferrymen,  dieting  of  prisoners,  and 
payment  of  convict  hire  and  guards. 

The  supply  bill  of  1911  contemplated  the  build- 
ing of  a  bridge  and  the  permanent  repair  of  the 
roads.  In  the  remainder  of  these  claims  is  to 
be  found  such  as  for  the  construction  of  bridges 
and  expenses  necessary  thereto,  chain  gang  on 
the  working  of  roads,  and  further  for  supplies 
furnished  to  the  poorhouse  of  the  county  and 
which  of  necessity  the  county  commissioners 
were  in  statutory  duty  bound  to  make. 

The  testimony,  as  reported,  does  not  show 
what  month  this  work  was  contracted  for  or 
supplies  were  furnished.  It  otily  shows  that 
the  work  was  done  "during  the  fiscal  year  1911,** 
but  the  claims  were  approved  on  December  4, 
1911,  and  January  4,  1912.  I  am  of  the  opin- 
ion, therefore,  that  the  question  as  to  whether 
the  county  commissioners  exceeded  their  author- 
ity in  making  the  contracts  raised  by  the  answer 
may  be  disregarded,  not  only  as  unproven,  but 
that  such  county  claims  had  been  created  by 
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statute  or  were  imposed  as  a  part  of  the  stata- 
fory  duty  of  the  county  commiBsioiiers  of  Lex- 
fnstor.  '»ouiity. 

[2]  The  next  question  raised  by  the  excep- 
tion is  whether  the  warrants  or  orders  which 
were  issued  upon  these  claims,  after  they  had 
been  itemized,  audited,  oJlowed,  and  approved, 
were  valid  because  at  the  time  no  report  from 
the  treasurer  that  there  were  no  funds  appropri- 
ated to  pay  them  was  before  the  board.  As  a 
matter  of  fact,  there  is  no  direct  proof  that  these 
warrants  or  orders  were  drawn  by  the  supervisor 
when  there  were  no  funds  to  meet  them  upon 
presentation,  or  that  they  had  been  presented  at 
the  time  they  were  issued.  It  appears  in  the 
testimony  that  the  levy  for  ordinary  county  pur- 
poses and  permanent  roads  was  fax  mills,  and 
that  the  levy  was  made  upon  a  total  valuation 
of  $5,601,987,  which  produced  $33,611.38. 
Now  it  la  to  be  noted  that  not  only  the  money 
advanced  by  the  plaintiff,  $7,600,  but  an  equal 
amount,  had  been  raised  about  the  latter  part 
of  June  from  other  sources  for  the  pui'pose  of 
current  expenses.  Taxes  were  payable  by  stat- 
ute from  the  15th  of  October  to  the  loth  of 
March,  and  it  must  be  assumed  that  they  were 
being  paid,  certainly  when  these  orders  were  is- 
sued on  the  4th  of  December  and  4tii  of  January. 
Neither  the  treasurer  nor  bis  books  were  pre- 
sented to  show  that,  at  the  time  the  orders  were 
dated,  there  was  no  money  in  the  county  treas- 
ury or  on  deposit  for  the  coun^  subject  to  pay- 
ment of  these  claims.  Mr.  Wingard,  derk  of 
the  board,  testified  that  there  was  only  some  ru- 
mor that  there  was  not  money  in  the  treasury  to 
meet  the  claims  which  were  allowed  on  Decem- 
ber 4th  and  January  4tb,  but  he  reiterates  time 
and  again  that  he  had  no  personal  knowledge 
whatever  as  to  whether  there  was  any  money 
in  the  county  treasury  or  not  to  meet  the  or- 
ders that  were  drawn  in  payment  of  these  ap- 
proved claims. 

Without  further  notice  of  this  testimony,  I 
reach  the  conclusion  that  it  does  not  appear 
that  the  charge  that  there  was  not  money  or 
funds  on  hand  to  pay  the  claims  at  the  time  they 
were  issued  were  proven. 

[3]  But  I  do  not  consider  that  these  grounds 
are  well  taken,  even  if  I  should  assume  that 
they  had  been  established  as  a  matter  of  fact, 
which  I  do  not.  The  complaint  alleges  the 
itemization,  presentation,  auditing,  and  allow- 
ance or  approval  of  these  county  daims,  and 
that  orders  were  issued  directed  to  the  county 
treasurer  to  pay  them.  The  existence  of  the  debt 
against  the  county  was  not  destroyed  by  the 
illei^al  issuance  of  the  order.  The  obligation  to 
pay  the  claims  still  existed,  both  at  law  and  as 
a  moral  obligation.  As  heretofore  shovm,  ap- 
propriation had  been  made  for  such  daims,  the 
services  and  supplies  had  been  rendered  and  fur^ 
nished  to  the  county,  an  examination  in  accord- 
ance with  the  statutory  law  had  been  made  of 
the  claims  presented,  and  the  board  of  county 
commissioners  had  allowed  them.  The  com- 
plaint therefore  proceeded  upon  the  allegation 
of  the  existence  of  these  claims.  The  orders,  as 
set  out,  are  only  the  mere  evidence  of  the  clahns, 
and  that  the  officers  of  the  county  had  approved 
and  directed  that  the  same  be  paid.  If  these 
orders  were  illegal,  the  mere  issuance  of  them 
could  not  destroy  the  obligation  of  the  county  to 
pay  them.  That  there  was  no  money  in  the 
treasury  was  not  a  fact  of  which  these  claimants 
could  have  knowledge  or  that  the  appropriation 
had  been  exhausted  to  pay  them.  An  order  may 
not  have  been  ^iven  at  the  time  of  the  allow- 
ance of  the  claim,  but  could  have  been  given 
thereafter,  when  funds  were  applicable  to  pay 
the  same.  It  was  proven  by  an  exhibition  of 
the  books,  as  well  as  the  admission  of  the  attor* 
neys  representing  the  county,  and  by  the  testi- 
mony of  Mr.  Wingard,  the  clerk  of  the  board, 
that  daims  were  bona  fide  in  every  respect,  and 
that  the  county  owed  them. 

Many  cases,  state  and  federal,  declare  that 


power  exists  in  the  Legislature  of  the  state  to 

Srovide  for  and  compel  the  payment  of  coonty 
ebts  where  the  claimant  has  acted  in  good  faith 
and  the  county  has  received  the  full  beneOt  of 
the  transaction  and  the  claimant  has  suffered  the 
equivalent  loss  unless  repaid.  Without  dtadon 
of  authority,  it  may  be  said  that  where  a  public 
corporation  or  munidpal  corporation  has  re- 
ceived the  benefits  of  a  transaction,  either  by 
the  purchase  of  goods,  the  receipt  of  money, 
or  the  performance  of  services,  and  the  same 
may  not  be  enforceable  at  law  on  account  of 
some  irregularity  or  violation  of  some  statutory 
direction  with  regard  to  its  payment,  the  Leri^ 
lature  of  the  state  is  dothed  with  full  authority 
to  compel  a  payment  of  the  obligation  in  any 
manner  in  which  it  may  provide  by  levy  for  the 
collectiiHi  of  taxes  with  which  to  meet  the  obli- 
gation. 

'*The  power  of  the  Legislature  to  compel  a  mu- 
nidpality  to  recognize  moral  obligations  which 
have  an  equitable  but  not  a  strictiy  legal  basis 
seems  to  be  coincident  with  its  general  power 
to  recognize  such  obligations  as  matters  orer 
which  it  has  direct  jurisdiction;  that  is,  the 
Legislature  may  compel  a  munidpality  or  local 
subdivision  to  recognize  a  moral  obligation  rest- 
ing on  such  munidpality  or  local  subdivision,  if 
that  moral  obligation  is  of  a  clan  which  the 
Legislature  may  recognize  in  a  daim  against  the 
state."  Gray  on  Limitation  of  Taxing  Power, 
i  034;  Abbott  on  Public  Securities,  par.  31. 

In  view  of  the  unanimity  of  the  authorities 
upon  this  point,  it  would  be  useless  to  dte  fur- 
ther authority. 

The  county  received  all  the  benefits  of  these 
services  and  of  these  supplies.  The  county 
board  of  commissioners  examined  into  such 
claims  as  they  had  authority  to  do,  audited  and 
approved  the  same.  These  were  not  contracts 
which  they  had  made  in  excess  of  any  appropria- 
tion. They  were  contracts  directly  made  and 
fixed  by  the  statute  itself.  It  is  expressly  stated, 
and  agreed  on  all  hands,  that  there  was  not, 
and  is  not  now,  any  taint  of  fraud  whatever  in 
the  transactions,  but  it  is  daimed  that  two  stat- 
utory provisions  have  not  been  complied  with, 
whidi  1  think  has  no  application  to  these  claims, 
because  of  the  terms  of  the  act  of  1913. 

[4]  In  this  condition,  there  being  no  power  in 
the  county  board  to  levy  the  taxes  and  pay  the 
claims,  the  matter  was  brought  to  the  L^sla- 
ture,  and  the  Legislature  pissed  the  proyisions 
of  the  supply  act  of  March  1,  1913,  which  were 
set  out  in  the  complaint  and  are  as  follows: 
*'l?wo  mills  for  payment  of  outstanding  claims 
against  the  county,  for  face  value  and  interest 
thereon  from  the  date  of  approval,  provided  the 
holders  of  said  county  daims  shall  establish  audi 
claims  in  the  court  of  common  pleas  for  Lexing- 
tou  county."  It  is  to  be  observed  that  they  are 
not  for  the  payment  of  warrants  issued  in  viola- 
tion of  any  provision  of  the  statute,  but  they  are 
for  the  payment  of  daims  against  the  county 
that  may  be  established  as  such. 

I  was  advised  by  counsel  in  argumoit  of  tiie 
case  that  there  were  no  other  daims  than  the 
claims  set  out  In  the  complaint  and  nearly  an 
equal  amount  held  by  the  Palmetto  Nati<mal 
Bank,  and  on  which  the  same  kind  of  action  was 
brought,  and  was  taken  up  and  heard  immediate^ 
ly  after  this  cause.  l%e  power  of  the  L^isla- 
ture  to  pass  such  an  act  is  beyond  question. 
The  daims  contemplated  by  it  were  just  such 
daims  as  these  claims,  which  were  bona  fide  in- 
curred. The  county  of  Lexington  has  recdved 
the  full  benefit  of  these  transactions,  and  it  will 
be  unjust  and  unfair  to  permit  the  county  of 
Lexington  to  reap  the  boiefit  and  escape  the 
moral  obligation  involved  in  the  claims  here  pre- 
sented. I  am  therefore  of  the  opinion  that  the 
report  of  the  referee  must  be  confirmed,  and  the 
exceptions  thereto  overruled. 

It  is  therefore  the  judgment  of  this  court  that 
these  claims  have  been  duly  establish<Hl  as  debts 
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4L|[ai]ist  the  county  of  Lexington,  In  accordance 
with  the  terms  of  the  act  of  the  General  Aeaem- 
bly,  approved  March  1,  1913,  and  entitled  "An 
jurt  to  provide  for  the  levy  of  taxes  for  county 
and  school  purposes  for  the  fiscal  year  beginning 
January  1,  1913.'*  It  is  also  ordered  and  ad- 
judged that  the  plaintiff  have  judgment  for  $7,- 
490.19,  the  amount  of  the  claims  set  out  in  the 
complaint,  with  interest  thereon  from  their 
dates  to  the  date  of  payment,  from  which  shall 
be  deducted  the  amount  heretofore  paid  by  the 
<x>unty  treasurer  under  the  order  of  tnis  court  of 

date day  of  January,  1914.    It  is  further 

ordered  that  the  plaintiff  may  present  a  certi- 
fied copy  of  this  judgment  establishing  said 
daims  to  the  county  treasurer  of  Lexington 
county,  and  demand  payment  thereof,  which  said 
counO^  treasurer  shsiU  pay  the  same  out  of  said 
taxes  so  levied  and  io  accordance  with  the  terms 
-of  said  act 

G.  M.  fimrd  and  J.  B.  Wingard,  both  of 
Lexington,  for  appellant.  B.  U  Abney,  of 
Columbia,  for  req;)ondent. 

WATTS,  J.  For  the  reasons  stated  by 
his  bonor.  Judge  De  Yore,  in  bis  circuit  de- 
•cree,  it  is  the  judgment  of  this  court  that 
the  judgment  of  the  circuit  court  be  affirmed. 

GARY,  C.  J.,  and  HYDBIOK,  FBASBB, 
.and  GAGE^  JJ.,  concur. 


aOO  S.  O.  86S) 

BDBNB  y.  GIBSON  et  aL    (No.  9012.) 

(Supreme  Gourt  of  South  Garolina.    March  1, 

1915.) 

1.  Bnxa  AND  NOTBS  «s>509— AonoN^-Evi- 

DENCE. 

Letters  between  the  maker  and  payee  of 
«  note  were  not  admissible  in  an  action  on  the 
note  by  one  who  thereafter  purchased  it  unless 
knowledge  of  the  contents  of  the  letters  was 
brought  home  to  him. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  C^L  Dig.  §{  1740-1745 ;  Dec  Dig.  «=» 
609.] 

2.  EVIDSNOB     ^=»854  —   DoOUlfBNTABT     E^X« 
DKNCSB— EntBIXS  IN  BOOKS. 

In  an  action  on  a  note  by  an  indorsee 
thereof,  defendant  on  the  ground  of  failure  of 
consideration  and  on  the  ground  that  plaintiff 
was  not  an  innocent  purchaser  of  the  note  for 
▼alue  before  maturity,  a  ledger  sheet,  showing 
the  account  between  plaintiff  and  the  payee  and 
an  entry  on  the  stub  of  the  payee's  checkbook, 
stating  that  the  note  was  placed  with  plaintiff 
for  collection,  were  properly  excluded. 

[Ed.  Note.^For  other  cases,  se^  Evidence, 
Gent.  Dig.  |i  1432-1483;    Dec.  Dig.  «cs>354.i 

8.  Bnxa    and    Notes    ^s»366  —  Defenses 
Available  Aoainsi  Bona  Fide  Ptjbchas- 

EBS. 

That  the  payee  of  a  note  acted  in  bad  taXth 
does  not  prevent  a  recovery  by  an  innocent  pur- 
chaser for  value  and  before  maturity. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Gent.  Dig.  S§  944,  958,  969;    Dec.  Dig. 


4.  BELLS  AND  Notes  ^=»S37— Aotions—Di- 
BEcnoN  OF  Yebdict— Failure  of  Pboof. 
In  an  action  on  a  note  by  an  indorsee 
thereof,  in  which  defendants  alleged  a  failure  of 
consideration  and  that  plaintiff  took  the  note 
after  maturity  with  knowledge  thereof,  where 
there  was  no  evidence  to  make  out  the  attempt* 


ed  defense,  a  verdict  for  plaintiff  waa  properly 
directed. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
No^es,  Cent  Dig.  |§  1862-1893 ;   Dec  Dig.  <d=» 

Appeal  from  Common  Pleas  Circuit  Gourt 
of  Orangeburg  County ;  Ernest  Moore,  Judge. 

Action  by  H.  T.  £idens  against  J.  Ia.  Gib- 
son and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

The  entry  on  the  stub  of  the  checkbook 

mentioned  in  the  opinion  was  as  follows: 

Note  Gibson  ft  Robinson  ret'd  and  placed 
with  H.  T.  Bdens  for  collection. 

Ghge  H.  T.  Bdens  129.00. 

Raysor  &  Summers,  of  Orangeburg,  E.  B. 
Friday,  of  North,  and  A.  J.  Hydrick,  of 
Orangeburg,  for  appellants.  Adam  H.  Moss, 
of  Orangeburg,  for  respondent 

WATTS,  J.  This  was  tin  action  on  a  note 
brought  by  the  plaintiff  against  the  defend- 
ants. The  complaint  alleges  that  the  de- 
fendants made  and  delivered  their  promis- 
sory note  dated  June  26,  1912,  to  the  Caro- 
lina Machinery  ft  Manufacturing  Company, 
payable  November  16tta  after  date  for  $129.- 
09,  with  interest  after  maturity  at  the  rate 
of  8  per  cent  per  annum  until  paid,  together 
with  the  costs  of  collection  and  attorney's 
fees,  and  that  before  maturity  for  a  valuable 
consideration  the  Carolina  Machinery  ft  Man- 
ufacturing Company  sold  and  delivered  the 
said  note  to  the  plaintiff,  and  that  he  is  the 
lawful  owner  and  holder  thereof,  and  that 
the  full  amount  is  due  thereon  with  interest,- 
etc.,  as  provided  in  said  note.  The  defend- 
ants by  their  answer  deny  the  allegations  of 
the  complaint  and  set  up  a  failure  of  con- 
sideration of  the  note,  alleging  the  facts  in 
detail,  and  allege  when  plaintiff  purchased 
the  note  and  when  it  was  transferred  to  him 
he  had  knowledge  of  these  facts,  and  that 
the  note  was  transferred  to  him  after  matu- 
rity of  the  note,  and  that  he  was  not  an  in- 
nocent purchaser  of  the  same  for*  value  be- 
fore maturity.  The  case  came  on  for  trial 
before  Judge  Moore  and  a  jury,  and  at  the 
conclusion  of  the  testimony  his  honor  beld 
there  was  no  testimony  to  go  to  the  jury, 
and  he  directed  a  verdict  for  the  plaintiff. 
After  judgment  was  entered,  the  defendants 
appealed,  and  by  14  exceptions  allege  error 
on  the  part  of  his  honor.  At  the  hearing  of 
the  case  in  this  court  the  fifth  exception  was 
withdrawn  and  abandoned. 

[1-8]  Exceptions  1,  2,  3,  4,  and  6  complain 
of  error  in  excluding  certain  letters  of  the 
Carolina  Machinery  ft  Manufacturing  Com- 
pany of  date  of  July  3,  1912,  and  November 
8,  1912,  and  letter  of  plaintiff  to  defendants, 
dated  November  13,  1912,  and  ledger  sheet 
showing  account  of  plaintiff  with  the  Caro- 
lina Machinery  ft  Manufacturing  Company, 
and  stub  of  checkbook  of  the  Carolina  Ma- 
chinery ft  Manufacturing  Company  dated  No- 
vember 13,  1912.  Plaintiff  testified  that  he 
bought  the  note  a  few  days  before  maturity 
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without  any  notice  of  any  defect  for  value, 
and  Moise,  the  secretary  and  treasurer  of 
the  Carolina  Machinery  &  Manufacturing 
Company,  corroborated  him.  It  does  not 
make  any  difference  if  the  Carolina  Machin- 
ery &  Manufacturing  Company  did  write  let- 
ters to  the  defendants  before  they  sold  the 
note.  This  would  not  be  competent  to  affect 
plaintiff's  rights  who  purchased  after  that 
time,  unless  it  was  brought  home  to  him  that 
he  had  knowledge  of  the  contents  of  the 
letters,  and  nothing  of  that  sort  Is  developed 
in  the  testimony,  and  his  honor  was  clearly 
right  in  excluding  these  letters.  In  exclud- 
ing the  ledger  sheet  and  stub  of  checkbook 
his  honor  was  following  the  law  as  laid 
down  by  this  court  in  Wells  v.  Hays,  83  S.  C. 
170,  76  S.  E.  195,  42  L.  R.  A.  (N.  S.)  727,  and 
cases  therein  cited  by  Mr.  Justice  Hydrlck, 
who  wrote  the  opinion  of  the  court  It  does 
not  matter  if  the  party  who  transferred  the 
note  acted  in  bad  faith;  if  the  party  who 
purchased  it  acted  in  good  faith  and  was  an 
innocent  purchaser  for  value  before  matu- 
rity, then  he  would  be  entitled  to  recover. 
There  is  nothing  in  the  evidence  to  show  that 
the  plaintiff  had  notice  of  any  defect  before 
purcdiase  by  him.  There  was  no  proof  of  bad 
faith  on  the  part  of  the  plaintiff,  who  was 
the  holder  of  the  note,  or  proof  of  such  facts 
that  would  put  a  prudent  man  on  Inquiry. 

[4]  The  other  exceptions  complain  of  er- 
ror on  the  part  of  his  honor  in  directing  a 
verdict.  We  have  held  that  he  was  correct 
In  excluding  the  evidence  attempted  to  be 
introduced  by  the  defendants,  and  with  that 
excluded  there  was  nothing  left  In  the  case 
to  make  out  the  attempted  defense,  and  the 
court  was  correct  in  directing  a  verdict  for 
the  plaintiff.  Bank  v.  Stackhouse,  91  S.  C. 
455,  74  S.  E.  977,  40  U  B.  A.  (N.  S.)  454; 
Bank  v.  Wallace,  97  S.  C.  52,  80  S.  E.  460 ; 
Bank  v.  Grimes,  98  S.  C.  220,  82  S.  B.  420. 

All  exceptions  are  overruled. 

Judgment  affirmed. 

GABY,  C.  J.,  and  FBASEB  and  GAGE, 
JJ.,  concur.    HYDBICK,  J.,  disqualified. 


aOO  S.  C.  452) 

PALMETTO  NAT.   BANK  v.   LEXINGTON 
COUNTY.    (No.  9036.) 

(Supreme  Court  of  South  Carolina.     April  9, 

1915.) 

1.  CouNTiBS  ^=5>207— County  C1.AIM0— Pat- 

Act  March  1,  1913  (28  St.  at  Large,  p. 
245),  levying  the  taxes  for  the  fiscal  year  com- 
mencing January  1,  1913,  levied  for  the  oounty 
of  Lexington  two  mills  for  the  payment  of  out- 
standing claims  against  the  county  for  face  val- 
ue and  interest  thereon  from  the  date  of  ap- 
proval, provided  the  owner  of  such  diaims 
should  establish  them  in  the  county  court  of 
common  pleas.  The  county  treasurer  discount- 
ed a  note  with  a  private  banker  and  placed  the 
proceeds  to  his  credit  on  the  understanding  that 
he  would  buy  county  warrants  and  take  them 
to  the  county  treasurer,  and  in  payment  there- 
for receive  jthe  treasurer's  check  on  the  fund. 


The  banker  purchased  claims  with  his  own 
means,  and,  on  his  bankruptcy  and  on  plaintiff 
bank's  surrender  of  its  claims  against  him. 
pledged  them  to  plaintiff.  Held,  that  as  the 
fund  was  to  be  used  only  by  the  county  treasur- 
er, the  county's  payment  of  the  note  was  not  a 
payment  of  the  claims,  and  that  the  banker 
was  not  bound  to  deliver  them  to  the  county 
treasurer,  but  might  pledge  them,  so  that  the 
plaintiff  bank  as  pledgee  might  recover  thereoiL 
[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §i  324.  335,  336;  Dec  Dig.  e=>207.] 

2.  Counties  «=s>167—Wabbants— Rights  of 
Assignee— Equitiss. 

In  such  case,  and  even  if  the  treaaurer's 
agreement  bound  the  private  banker  to  deliver 
the  warrants  purchased  by  him  to  the  treasurer, 
BO  that  the  county  acquired  an  equity  against 
the  warrants  rendering  the  transfer  thereof  null 
and  void,  it  was  not  such  an  equity  as  would 
follow  the  nonnegotiable  warrants  into  the 
hands  of  the  pledgee  acquiring  them  without 
knowledge  of  such  agreement,  wno  took  subject 
only  those  equities  which  existed  between  the 
county  itself  and  the  original  obligees  or  payees 
of  the  warrants. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §  249;   Dec.  Dig.  <e=:»167.] 

3.  Estoppel  ^=s>72— Innocent  Pabtdss. 

Such  situation  was  also  controlled  b]r  the 
equitable  maxim  that  where  one  of  two  inno- 
cent parties  must  suffer  because  of  the  act  of 
a  third  person,  the  loss  must  fall  on  the  one 
who  made  it  possible  for  the  third  person  to  do 
the  wrongful  act  which  would  cause  the  injury, 
as  in  this  case  it  was  the  act  and  agreement  of 
the  treasurer  which  made  it  possible  for  the 
banker  to  acquire  the  warrants  and  pledge  them 
to  plaintifT. 

[Ed.  Note.— For  other  cases,  see  Estoppd, 
Cent.  Dig.  S  188 ;  Dec.  Dig.  <e=:»72.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County;   J.  W.  Devore,  Judge. 

"To  be  officially  reported." 

Action  by  the  Palmetto  National  Bank 
against  the  County  of  Lexington.  Judgment 
for  plaintiff,  and  defendant  api)eal&  Af- 
firmed. 

The  Judgment  of  the  circuit  court  was  as< 
follows:  ' 

[I]  This  matter  came  on  to  be  heard  before 
me,  having  been  marked  **Heard,*'  at  the  sum- 
mer term  of  said  courts  and  was  argued  this 
day,  Messrs.  Weston  &  Aycock  representing 
the  plaintiff,  and  Messrs.  C.  M.  Efird  and  J.  6. 
Win^ard  representing  the  defendant.  The  ac- 
tion IS  brought  under  the  act  of  March  1,  1913, 
levying  the  taxes  for  the  fiscal  year  commendng 
January  1,  1913  (28  Statutes  at  Large,  245), 
wherein  there  is  levied  for  the  county  of  Lex- 
ington :  **Two  mills  for  payment  of  outstanding 
claims  against  the  county  for  face  value  and 
interest  thereon  from  the  date  of  approval,  pro- 
vided the  holder  of  such  countv  claims  diall 
establish  such  claims  in  the  court  of  common 
pleas  for  Lexington  county,"  etc.  It  is  not  de- 
nied that  the  claims  on  which  the  action  is 
brought  are  of  those  referred  to  in  the  complaint 
as  held  by  plaintiff,  and  it  is  admitted  that  they 
were  legal  and  valid  obligations  of  Lexington 
county  when  the  orders  or  warrants  in  evidence 
were  issued.  The  defense  is  set  up  in  the  an- 
swer, however,  that  "the  same  have  been  paid 
by  the  defendant  paying  the  note  which  was  Is- 
sued by  it  for  the  i)urpose  of  paying  these  said 
claims  in  the  first  instance."  The  matter  was 
referred,  by  consent,  to  T.  C.  Sturkie,  Esq^ 
who  has  taken  the  testimony  and  reported  the 
same  to  this  court. 

It  seems  that  the  plaintiff  in  due  course  of 
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business  acquired  these  and  other  claims  by  Tir- 
tue  of  a  note  dated  March  5.  1912,  and  signed 
by  Lexington  Savings  Bank,  wMch  was  owned 
and  operated  by  W.  r.  Koof.  Mr.  Roof  being  in 
bankruptcy  and  being  indebted  to  the  plaintiff, 
an  arrangement  was  effected  whereby  the  plain- 
tiff surrendered  its  claims  agaixist  him  and  was 
permitted  to  retain  the  county  warrants  or 
claims  in  its  possession.  On  these  this  action 
is  based.  On  June  19,  1911,  the  treasurer  6f 
Lexington  county  discounted  a  note  in  the  sum 
of  $7,500  at  the  Lexington  Savings  Bank,  and 
the  proceeds  were  placed  to  his  credit.  It  was 
understood  that  Mr.  Roof  was  to  buy  county 
warrants  and,  when  he  had  acquired  a  batch 
of  them,  was  to  take  them  to  the  county  treasur- 
er and  receive  from  him,  in  payment  therefor, 
the  latter's  check  on  that  fund.  Mr.  Roof  pro- 
ceeded to  acouire  county  warrants,  but  instead 
of  taking  them  to  the  county  treasurer,  he 
pledged  them  with  plaintiff,  as  above  appears. 
It  is  contended  by  defendant  that  by  reason  of 
this  understanding,  it  was  Mn  Roof's  duty  to 
deliver  these  warrants  to  the  treasurer,  and  that 
he  had  acquired  them  for  that  purpose  alone, 
and  that  he  consequently  had  no  title  to  them 
capable  of  being  transferred  to  the  plaintiff. 
So  it  is  claimed  the  warrants  constitute  no 
claim  against  the  county  and  are  already  fully 
paid.  I  cannot  accede  to  this  view.  There  was 
no  agreement  or  understanding  that  Mr.  Roof 
was  to  use  the  funds  of  the  county  in  his 
bank  in  acquiring  the  warrants.  He  was  to  ac- 
quire them,  and  was  to  be  paid  for  them  when 
he  presented  them  to  the  treasurer.  The  fund 
waa  to  be  used  only  by  the  treasurer,  who  was 
to  draw  his  check  for  that  purpose.  It  would 
have  been  contrary  to  the  treasurer's  duty  to 
make  an  arrangement  that  would  permit  any 
other  person  to  draw  checks  on  county  funds, 
and  it  does  not  appear  that  be  made  such  an 
arrangement.  Mr.  Koof  purchased  these  war- 
rants with  his  own  means,  and  was  in  a  posi- 
tion to  pledge  ttkem  with  plaintiff  if  he  wished 
to  do  so. 

[2]  Again,  even  if  the  treasurer  made  an 
agreement  with  Mr.  Roof  which  bound  the  lat- 
ter to  deliver  the  warrants  purchased  by  him 
to  the  treasurer  so  that  the  county  acquired  an 
equity  against  the  warrants  which  rendered  a 
transfer  of  them  null  and  void,  it  was  not  such 
an  equity  as  would  fo^ow  the  warrants  into  the 
hands  of  the  plaintiff.  Thtise  warrants  are  not 
negotiable,  as  is  admitted  by  plaintiff  in  argu- 
ment, but  the  plaintiff  acquired  them  without 
knowledge  of  any  agreement  between  Mr.  Roof 
and  the  county.  If  an  equity  at  all,  it  prevail- 
ed between  the  maker  of  the  obligation,  to  wit, 
Lexington  county,  and  a  holder  of  the  obliga- 
tions who  was  intermediate  between  the  maker 
and  the  present  holder  who  has  brought  the  ac- 
tion. Under  the  authorities,  the  county  can  set 
up  against  this  plaintiff  only  those  equities 
which  exist  against  the  original  oblisees  or 
payees  of  these  warrants.  In  other  words,  non- 
negotiable  paper  carries  along  with  it  into  the 
hands  of  a  bona  fide  holder  without  notice  only 
those  equities  which  exist  between  the  originid 

earties,  to  wit,  the  obligor  and  the  obligee.  Eng- 
sh  y.  Nixon,  3  McCord,  549,  referred  to  and 
approved  in  Perry  v.  Mays,  2  Bailey,  8M.  This 
prmciple  is  recognized,  among  other  cases,  in 
the  following:  Patterson  v.  Rabb,  88  S.  G. 
138.  17  S.  B.  463,  19  L.  R.  A.  831;  Maxwell 
V.  Foster,  67  S.  O.  385,  45  S.  E.  927;  West- 
bury  V.  Simmons,  57  S.  C.  481,  35  S.  E.  764 ; 
Stevenson  v.  Bethea,  68  S.  G.  246,  47  S.  E.  71, 
and  possibly  others. 

[3]  This  matter  is  also  controlled  bv  the  fa- 
miliar maxim  in  equity  that  if  one  of  two  in- 
nocent parties  must  suffer  because  of  the  act  of 
a  third  person,  the  loss  must  fall  on  the  one 
who  made  it  possible  for  the  third  person  to 
do  the  wrongful  act  which  will  cause  the  injury. 
In  this  case  the  county  treasurer  made  the  ar- 
rangement with  Mr.  Roof;    the  plaintiff  Jmew 


nothing  of  it  and  if  anybody  was  wronged  by 
him,  it  was  the  act  of  the  treasurer  which  made 
it  possible  for  Mr.  Roof  to  acquire  these  war- 
rants and  dispose  of  them  to  the  plaintiff. 

It  is  therefore  ordered  and  adjudged  that  the 
warrants  herein  sued  on  are  valid  and  binding 
obligations  of  Lexington  county,  and  that  the 
plaintiff  have  judgment  against  the  defendant 
for  the  sum  of  $2,758.79,  together  with  the  in- 
terest thereon  from  the  5th  day  of  June,  1911; 
for  the  sum  of  $2,041.67,  with  interest  thereon 
from  the  30th  day  of  June,  1911,  and  for  the 
sum  of  $1,048.37,  with  the  interest  thereon  from 
the  7th  day  of  August,  1911. 

Exceptions. 

(1)  His  honor  erred  in  applying  to  the  facts 
of  this  case  the  law  of  nonnegotiable  instru- 
ments ;  the  error  being  in  treating  the  warrants 
as  notes  or  bonds. 

(2)  His  honor  erred  in  not  holding  that  the 
warrants  sued  on  were  simply  orders  on  the 
county  treasurer  payable  on  day  drawn,  or  at 
most,  within  the  fiscal  ^ear. 

(3)  His  honor  erred  in  not 'holding  that  the 
Lexington  Savings  Bank,  in  purchasing  the 
warrants,  was  using  the  county's  money  in  pay- 
ing for  tnem  under  a  contract  with  the  county 
treasurer  and  the  county  supervisor  to  pay  for 
them  as  the  agent  of  the  county,  and  that  by 
such  payment  the  bank  acquired  no  title  to  the 
warrants. 

(4)  His  honor  erred  in  not  holding  that  the 
Lexington  Savings  Bank  purchased  the  war- 
rants with  the  money  of  the  county  under  a 
contract  to  so  use  the  funds  deposited  in  the 
bank  and  to  deliver  them  to  the  county  treas- 
urer upon  demand,  and  that  the  contract  was 
breached  by  the  Lexington  Savings  Bank. 

(5)  His  honor  erred  in  not  holding  that  the 
warrants  were  payable  on  demand,  or  at  least 
during  the  fiscal  year  in  which  they  were  issued^ 
and  that  when  they  were  offered  to  plaintiff  as 
collateral  to  the  note  of  the  Lexin^^ton  Savin^fs 
Bank  after  the  expiration  of  the  fiscal  year  in 
which  Issued,  this  was  sufficient  to  put  the 
plaintiff  on  inquiry  as  to  the  manner  in  which 
they  were  held  by  the  Lexington  Savings  Bank, 
and  for  the  reason  that  county  warrants  could 
only  lawfully  be  issued  against  funds  in  hand, 
and  the  utmost  limit  of  the  payment  of  such  or- 
ders or  warrants  was  January  1,  1912. 

(6)  His  honor  erred  in  holding  that  the  war- 
rants were  left  in  the  possession  of  the  Lexing- 
ton Savings  Bank  by  the  negligence  of  the 
county  treasurer  when  he  should  have  held  that 
the  county  treasurer  used  due  diligence  in  try- 
ing to  get  possession  of  them. 

The  plaintiff  served  notice  that  it  would 

rely  on  the  following  additional  ground  to 

sustain  the  ruling  of  the  circuit  Judge  on 

the  appeal,  to  wit: 

That  under  the  act  of  1913  (28  Statutes  at 
Large,  245)  the  defendant  is  liable  on  the  war^ 
rants  sued  on  for  their  face  value  and  the  in- 
terest thereon,  inasmuch  as  it  is  not  disputed 
that  the  claims  on  which  they  are  based  were 
legal  and  valid  obligations  of  Lexington  county 
when  the  warrants  were  issued. 

J.  B.  Wingard  and  0.  M.  Bflrd,  both  of 
Lexington,  for  appellant  Weston  &  Ayeock. 
of  Oolumbia,  for  respondent 

GARY,  G.  J.  The  judgment  of  the  cir- 
cuit court  is  affirmed,  for  the  reasons  therein 
stated,  and  for  the  additional  reason  that 
the  findings  of  fact  by  his  honor  the  circuit 
judge  are  not  reviewable  by  this  court 

HYDRIGK,  WATTS,  FRASBR,  and  OAOm 
JJ.,  concur. 
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(100  S.  C.  227) 

FICKLING  t.  SOUTHERN  RY.  CO.  MAR- 
TIN V.  SAME.  PREACHER  v.  SOUTH- 
ERN EXPRESS  CO.    (No.  9031.) 

(Supreme  Court  of  South  Carolina.    March  13. 

1915.) 

Appeal  from  Common  Pleaa  Circuit  Court  of 
Hampton  and  BamweD  Counties;  Geo.  W. 
Ga^,  Judge. 

Actions  by  C.  J.  Pickling  against  the  South- 
ern Railway  Company,  H.  H.  Martin  against 
ttie  Southern  Railway  Company,  and  H.  A. 
Preacher  against  the  Southern  Express  CJom- 
pany.  Judgment  for  plaintiffs,  and  defendants 
appeaL    Affirmed. 

.J-  Henry  Johnson,  of  Allendale,  and  Barron, 
McKay,  Frierson  ft  Moffatt,  of  Columbia,  for 
appellants.  J.  W.  Vincent,  of  Hampton,  A.  H. 
Ninestem,  of  BlackviUe,  W.  W.  E.  Matthews, 
^  ^^^^*  ^  p.  Alston,  of  Atlanta,  Ga.,  and 
Jfl.  JJ .  Warren,  of  Hampton,  for  respondents. 

HYDRICK,  J.  The  decision  in  each  of  the 
aooye-entitled  cases  is  governed  by  the  decision 
of  this  court  in  Vamville  Furniture  Co.  v.  Rail- 
way, 98  S.  C.  63,  79  S.  E.  700. 

Judgment  affirmed. 

GARY,  C.  J.,  and  WATTS  and  FRASER. 
JJ.,  concur.    GAGE,  J.,  disqualified. 


KENDALL  v.  RICHLAND  DRUG  CO. 

(No.  9079.) 

(Supreme  Court  of  South  Carolina.    April  20, 

1915.) 

Appeal  from  Common  Pleas  Circuit  Court  of 
Richland  County;   R.  W.  Memmlnger,  Judge. 

Action  by  Henry  T.  KendaU  against  the  Rich- 
^"?  S"^  Company.  From  a  Judgment  for 
plamtitt,  defendant  appealed.  On  motion  of 
counsel  for  the  parties,  orders  of  the  Supreme 
Court  for  the  trial  of  issues  in  the  court  of 
common  pleas  are  revoked,  and  the  decree  and 
judgment  of  the  court  of  common  pleas  vacated 
and  set  aside. 

Melton  &  Belser,  B.  L.  Abney,  and  W.  H. 
Townsend,  all  of  Columbia*  for  appellanL  Wes- 
ton &  Aycock  and  John  J.  Earle,  all  of  Colum- 
bia, for  respondent. 

GARY,  C.  J.    Dismissed  by  consent 

068  N.  O.  677)  «===«■ 

FARMERr^JOLB  PLUMBING  CO.  r.  WIL- 
SON HOTEL  CO.    (No.  254.) 

(Supreme  Court  ol  North  Carolina.    April  14; 

1915.) 

Judgment  €=»126— Default— Assessment  of 
Damages— Evidence. 

Where  plaintiff  sought  recovery  for  the  bal- 
ance due  on  a  contract  for  the  installation  of 
plumbing  at  an  agreed  price,  and  alleged  full 
performance  of  the  contract,  and  also  asked  for 
the  reasoniable  value  of  extra  work  done,  the 
default  of  the  defendant  admitted  the  contract 
and  its  performance,  and,  on  inquiry  as  to  the 
damages,  no  evidence  could  be  admitted  by  the 
referee  that  the  plaintiff  had  not  properly  i)er- 
formed  his  contract. 

_[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  U  223,  224.  228-230;  Dec.  Dig.  ^ 
126.] 

Appeal  from  Superior  Court,  Wake  County; 
Whedbee,  Judge. 

Aetion  by  the  rarmer-Ck)le  Plumbing  Com- 
pany  against  the   Wilson   Hotel.  Company. 


Judgment  for  the  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

This  is  a  civil  action,  heard  by  Wtaedbee, 
J.,  at  December  term,  1914,  superior  court  of 
Wake  county,  upon  exceptions  to  report  of 
referee  and  motion  to  set  aside  a  Judgment 
by  default  and  Inquiry,  rendered  at  December 
term,  1913,  by  Cooke,  J.,  and  a  judgment  of 
September  term,  1914,  confirming  the  report; 
no  exceptions  thereto  having  be^i  filed.  His 
honor  declined  to  set  aside  this  judgment  by 
default  and  inquiry,  but  set  aside  the  judg- 
ment of  September,  1914,  confirming  the 
report,  and  permitted  the  defendant  to  file 
exceptions  thereto. 

Whereupon  the  defendant  filed  exceptions 
as  follows: 

(1)  That  the  said  referee  excluded  evidence 
of  the  cost  and  expenses  incurred  by  the 
defendant  in  placing  the  fixtures  In  positioD 
and  in  installing  the  same;  tbe  plumbing 
amounting  to  $450. 

(2)  The  referee  excluded  evidence  that  the 
I>laintlff  had  performed  its  work  so  negligent- 
ly and  carelessly,  and  had  failed  to  comply 
with  the  contract  to  an  amoi^t  In  excess 
of  $250. 

(3)  That  thexeferee  found  that  tbe defend- 
ant was  Indebted  to  the  plaintiff  in  any  sum 
whatever. 

And  in  support  of  these  said  exceptions,  the 
defendant  refers  to  the  afildavit  of  S.  A 
Woodward  fUed  In  this  case  at  this  term,  and 
his  motion  to  set  aside  the  judgment  of  De- 
cember, 1913. 

Upon  hearing  the  exceptions,  his  honor 
overruled  thein,  and,  by  consent,  allowed  a 
credit  of  $55,  and  adjudged  that  the  plaintiff 
recover  $648.87,  with  interest  and  costs. 

The  defendant  excepted  and  appealed. 

S.  A.  Woodard,  of  Wilson^  and  Winston  & 
Biggs,  of  Raleigh,  for  appellant  J.  C.  lAiUe 
and  Allen  J.  Barwlck,  both  of  Raleigh,  for 

appellee. 

BROWN,  J.  The  plaintiff  alleges  In  the 
complaint: 

(1)  That  heretofore,  to  wit,  (m  or  about  the 
14th  day  of  September,  1912,  the  plaintiff 
contracted  with  tbe  defendant  to  install  the 
plumbing  and  furnish  the  roughing-in  ma- 
terial in  the  annex  of  the  New  Briggs  Hotel, 
in  the  city  of  Wilson,  county  of  Wilson,  state 
of  North  Carolina,  at  the  agreed  price  of 
$1,650. 

(2)  That,  in  pursuance  of  said  contract,  the 
plaintiff  installed  plumbing,  and  furnished 
roughing-in  material,  and  completed  said 
work  according  to  contract  on  the  New  Briggs 
Hotel,  and  fully  complied  with  Its  part  of  the 
contract. 

<3)  That  from  time  to  time  the  defendant 
paid  to  said  plaintiff  the  sum  of  aboat 
$1,200,  leaving  due  and  unpaid  the  sum  of 
$450. 
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(4)  That»  over  and  above  the  work  on  the 
contract  hereinbefore  referred  to,  there  was 
extra  work  done  on  the  said  hotel,  and  ma- 
terials furnished;  said  work  and*  materials 
being  of  the  value  of  $253.87. 

As  we  understand  this  case,  the  exceptions 
relate  exclusively  to  matters  foreclosed  by 
the  judgment  by  default  and  inquiry,  which 
are  set  out  In  sections  1,  2,  and  3  of  the 
complaint  These  sections  alleged  a  contract 
to  install  plumbing  in  defendant's  hotel  at 
an  agreed  price ;  that  the  work  was  properly 
done  in  pursuance  of,  and  In  accordance  with, 
the  contract;  that  so  much  was  paid  on  it; 
and  that  there  is  a  balance  due  of  $450  on 
the  contract  ' 

The  exceptions  are  confined  to  alleged  er- 
ror in  excluding  evidence  as  to  costs  and 
expenses  incurred  by  defendant  in  placing  the 
plumbing  in  and  installing  the  same,  and  in 
excluding  eyidenco  of  the  negligent  manner 
In  which  the  plaintiff  contractor  had  done 
his  work.  These  are  matters  of  defense  re- 
lating to  the  proper. performance  of  thQ  con- 
tract, and  should  have  been  properly  pleaded. 
The  judgment  by  default  and  inquiry  for 
want  of  an  answer  bars  defendant  from 
setting  up  sudh  defense  upon  the  inquiry  as 
to  damage^.  The  referee  very  properly  con- 
fined the  inquiry  under  those  allegations  of. 
the  complaint  to  the  amount  due  under  the 
contract 

The  deffeitiltlB  an  admission  of  every  ma- 
terial and  traversable  allegation  of  the  dec- 
laration or  complaint  necessary  to  the  plain- 
tiff's cause  of  action.  23  Cyc  752.  It  ad- 
mits all  the  material  averments  properly  set 
forth  in  the  complaint  and,  of  course^  every- 
thing essential  to  establish  the  right  of  the 
plaintiff  to  recover.  Any  testimony,  there- 
fore, tending  to  prove  that  no  tight  of  action 
existed,  or  denying  the  cause  of  action,  Is 
irrelevant  and  inadmissible.  Garrard  v. 
Dollar,  4»  N.  O,  176,  67  Am,  Dec  271;  Lee 
v.  Knapp,  ©0  N.  0.  171;  Blow  v.  Joyner,  156 
N.  C.  140,  72  S.  E).  319 ;  Graves  r.  Cameron, 
161  N.  O.  550,  77  S.  a  841. 

Affirmed. 


a68  N.  c.  ffr9) 

ATLANTIC  COAST  LINE  R.  R.  v.  BUNT- 
ING.    (No.  176.) 

(Supreme  Court  of  North  Carolina.    April  14, 

1915.) 

Bailboads  ^=»73^  Rights  op  Way  — Right 
In. 

Under  its  charter,  the  right  of  way  of 
plahitiff  railroad  company  extended  for  100  feet 
each  way  from  the  center  of  its  track.  Soqn 
after  completion  of  the  line,  buildings  were 
erected  alonp  the  track  and  fronting  it,  leaving 
a  space  of  about  65  feet  between  the  buildings 
and  the  track,  which  space  was  used  as  a  pub- 
lic street.  Defendant,  who  owned  an  abutting 
lot  and  had  placed  an  old  warehouse  on  iC 
removed  the  warehouse  preparatory  to  erecting 
another  building.  This  building  would  not  in* 
crease  tfie  hazards  of  the  operation  of  the  rail- 
road. tlcTd^  that  the  railroad  company  was  not 
entitled  to  an  in  junction  to  restrain  defendant 


from  erecting  the  building,  for  while  a  right  of 
way,  when  once  acquired,  may  be  occupied  and 
used  by  the  company  to  its  full  extent,  whenev- 
er the  proper  management  of  the  road  requires, 
yet  land  covered  by  the  right  of  way,  not  then 
required  for  the  purposes  of  the  road,  may  be 
used  by  the  owner  in  a  manner  not  inconsistent 
with  the  full  enjoyment  of  the  easement. 

[Ed.  Note.—For  other  cases,  see  Railroads, 
Cent.  IMg.  St  179-182;  Dec.  Dig.  <©=>73.] 

Walker  and  Brown,  JJ.,  dissenting. 

Appear  from  Superior  Court,  Pitt  County ; 
Peebles,  Judge. 

Action  by  the  Atlantic  Coast  Line  Railroad 
against  J.  R.  Bunting.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Civil  action  to  enjoin  erection  of  a  brick 
building  on  plaintifTs  right  of  way,  heard 
on  return  to  preliminary  restraining  order. 
On  the  hearing,  the  restraining  order  was 
made  permanent,  a'nd  enjoining  defendant 
from  further  proceeding  with  the  building, 
whereupon  defendant  excepted  and  appealed. 

Jarvis  ^Wooten  and  F.  G.  James  &  Son, 
all  of  Greenville,  for  appellant  L.  G.  Cooper 
and  Harry  Skinner,  both  of  Greenville,  for 
appellee, 

HOKE,  J.  Our  decisions  are  to  the  effect 
that  a  railroad  right  of  way,  whon  once  ac- 
quired, may  be  occupied  and  used  by  the  com- 
pany to  its  full  extent,  whenever  the  proper 
management  and  business  necessities  of  the 
road  may  so  require,  and  the  company  is  ' 
made  the  judge  of  such  necessity.  Railroad 
V.  McLean,  158  N.  C.  498,  74  S.  E.  461 ;  Earn- 
hardt V.  Railroad,  157  N.  C.  358,  72  S.  E. 
1062 ;  Railroad  v.  OUve,  142  N.  C.  273,  55  S. 
E.  263.  And,  further,  that,  to  "the  extent 
that  the  land  covered  by  the  right  of  way  is 
not  presently  required  for  the  purposes  of  the 
road,  the  owner  may  continue  to  occupy  and 
use  it  in  a  manner  not  inconsistent  with  the 
full  and  proper  enjoyment  of  the  easement." 
Lumber  Co.  v.  Hines,  126  N.  C.  254,  35  S.  E. 
458 ;  Railroad  v.  Sturgeon,  120  N.  C.  225,  26 
S.  B,  779.  Both  positions  will  be  found  stat- 
ed and  approved  in  the  more  recent  cases  of 
Colt  V.  Owenby,  166  N.  C.  136-138,  81  S.  E. 
1067,  and  Hendrix  v.  Railroad,  162  N.  C.  9, 
77  S.  B.  1001,  and  it  is  further  established  in 
this  state,  both  by  statute  and  precedent, 
that,  when  the  company  has  acquired  and 
properly  entered  on  the*  enjoyment  of  its 
easement,  the  further  appropriation  and  use 
of  the  right  of  way,  as  indicated,  may  not  be 
destroyed  or  sensibly  impaired  by  reason  of 
the  occupation  of  the  owner  or  other  person. 
Revisal,  f  388;  Eeattie  v.  Railroad,  108  N. 
C.  432,  4a3,  12  S.  B.  913 ;  Railroad  v.  McCas- 
klll,  94  N.  C.  746. 

A  correct  application  of  these  principles  to 
the  facts  in  evidence,  about  which  there  is  no 
substantial  dispute  between  the  parties,  is,  in 
our  opinion,  against  the  ruling  of  the  court 
below  on  the  question  presented.  From  these 
facts,  it  appears  that  plaintiff  is  now  operat- 
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ing  a  railroad  through  or  by  tbe  town  of 
Bethel,  and  that,  under  its  various  charters, 
its  right  of  way  extends  for  100  feet  each 
way  from  the  center  of  its  track;  that  for- 
merly the 'town  was  some  further  away,  but 
soon  after  the  completion  of  the  road,  about 
1885,  the  business  portion  was  moved  towards 
the  southern  side  of  the  track,  and  a  substan- 
tial block  of  business  buildings,  including  a 
bank,  two  hotels,  and  some  large  brick  stores, 
were  erected  along  said  track  and  fronting 
the  same,  leaving  a  space  of  05  feet  between 
said  buildings  and  the  track,  which  space  was 
used  as  a  public  street  known  as  Railroad 
street,  the  principal  business  street  of  the 
town,  and  had  been  since  the  before  mention- 
ed date,  1885 ;  that  defendant,  owning  one  of 
the  lots  on  this  street,  had  bought  an  old 
warehouse  from  the  company  and  placed  it 
on  the  lot  and  had  used  it  as  a  business  house 
or  warehouse  for  several  years,  till  the  fall 
of  1914,  when  he  tore  it  down  with  intent  to 
erect  on  the  lot  a  brick  business  building,  this 
being  substantially  in  line  with  the  buildings 
already  along  the  street  and  situate,  for  some 
distance,  on  plaintifTs  right  of  way.  In  mak- 
ing our  present  decision,  we  must  not  be  un- 
derstood as  holding  that,  under  usual  or  ordi- 
nary circumstances,  the  owner  of  property, 
subject  to  such  an  easement,  would  be  Justi- 
fied in  building  a  permanent  brick  structure 
on  the  plaintiff's  right  of  way,  but  there  is 
nothing  in  this  record  which  shows  or  tends 
to  show  that  plaintiff  company  has  any  pres- 
ent purpose  of  putting  in  a  double  track,  or 
that  the  proposed  building  will  tend  to  inter- 
fere with  the  proper  and  efficient  operation 
of  the  road,  or  that  it  win  sensibly  increase 
the  hazards  Incident  to  its  operation,  and,  in 
the  absence  of  some  such  evidence,  we  must 
hold,  as  stated,  that,  on  the  facts  presented, 
there  Is  nothing  to  indicate  that  the  proposed 
building  or  its  contemplated  use  will,  in  any 
way,  tend  to  interfere  with  the  "full  and 
proper  enjoyment  of  plaintiff's  easement,"  the 
test  suggested  in  Goit  v.  Owenby,  supra,  and 
the  authorities  cited  in  its  support  It  was 
only  a  business  building  in  line  with  the  oth- 
er buildings  on  the  block,  and,  so  far  as  ap- 
pears, it  did  not  even  sensibly  increase  the 
obstruction  to  the  view,  at  times  desirable 
for  the  safe  operation  of  plaintiff's  trains. 

The  case  of  Colt  v.  Owenby  was  cited  on 
the  argument  as  authority  for  the  position 
that,  on  the  facts  in  evidence,  the  plaintiff 
might  have  some  proprietary  interest  in  that 
portion  of  defendant's  lot  on  the  right  of 
way,  which  it  might  rent  or  lease  for  ware- 
house or  other  business  purposes  to  some 
patron  of  the  road.  Owing  to  the  fact  that 
the  testimony  on  that  point  in  Coit  v.  Owen- 
by, supra,  was  somewhat  obscurely  stated,  in 
the  case  on  appeal,  the  decision  may,  in  some 
aspects  of  the  evidence,  permit  of  such  an  in- 
terpretation, and  we  deem  it  well,  therefore, 
to  say  that,  in  the  case  referred  to,  the  court 


never  intended  to  hold  that  a  railroad  had 
the  right  to  rent  out  the  right  of  way  to  an 
individual  for  strictly  personal  or  private 
business  purposes.  The  decision  was  made 
to  rest  on  that  aspect  of  the  testimony  which 
permitted  the  interpretation  and  tended  to 
show  that  the  right  of  way  had  been  let  to  a 
patron  of  the  road  as  a  terminal  facility  for 
receipt  and  shipment  of  freight,  and  it  was 
held  that  the  company  might  do  this  to  the 
extent  that  it  did  not  interfere  with  the  fa- 
cilities for  serving  the  public.  A  railroad 
company  would  not  be  permitted  to  sell  or 
farm  out  any  portion  of  its  right  of  way  to 
an  Individual  for  any  purposes  extraneona  to 
its  chartered  rights  and  duties. 

We  find  there  was  error  in  the  Judgment 
rendered,  and,  on  the  record,  the  same  most 
be  reversed. 

Reversed. 

WALKER  and  BROWN,  JJ.,  dissenting. 

an  N.  c.  CD 

SHAW  V.  NORTH  CAROLINA  PUBLIC 

SERVICE  CORPORATION. 

(No.  364.) 

(Supreme  Court  of  North  Carolina.    April  14, 

1915.) 

1.  Elsctbioitt  ^=:»19— AcnoNB— Bubdkh  of 
Proof, 

Plaintiif,  who  asserted  that  his  injuries 
from  an  electric  current  were  due  to  the  negli- 
gence of  the  defendant  electric  company,  has 
the  burden  of  proot 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  |  11 ;    Dec.  Dig.  «=>19.] 

2.  Tbial  «=»165— Juby  Question— Evidbncs. 

In  determining  whether  the  evidence  is  sufli- 
dent  to  go  to  the  jary,  plaintiff  is  entitled  to 
the  most  favorable  constrtiction. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  H  878,  374 ;   Dec.  Dig.  <S=»165.] 

3.  Tbial  ^»2G0— Instbuctions— Rjcfubal^ 

The  refusal  of  prayers  substantially  cov- 
ered by  those  given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  H  661-659 ;   Dec.  Dig.  «=»260.^ 

4.  E)LEOTBICITr  ^=:»19— AcnOlf  FOB  Injttbibs— 

Pboof— Failubb  to  Mab3c. 

The  failure  of  the  defendant  electric  com- 
pany to  show  that  its  transformer  was  in  good 
repair,  although  it  was  charged  with  allowiag 
an  unusual  current  to  be  earned  into  the  build- 
ing where  plaintiff  worked,  will  warrant  the  ja- 
ry in  finding  that  the  appliance  was  defective, 
for  the  matter  is  one  pe<wliar]y  within  defend- 
ant's knowledge. 

[Ed.  Note.— For  other  caaes,  see  Blectridty, 
Cent  Dig.  1 11;  Dec.  Dig.  «=s>19.] 

6.  Elbotbioitt  ^=:»14— Duty  of  Oabx. 

An  electric  company,  while  not  an  insmcr 
of  the  saf^y  of  its  patrons  and  their  servants, 
is  bound  to  exercise  the  highest  degree  of  can 
possible  to  protect  such  persons. 

[Ed.  Note.— For  other  cases,  see  Electxicity, 
C^t  Dig.  t  7;   Dec.  Dig.  «=»14.] 

6.  Electbicitt  ^=:»19— NsoLiGEircB— Rx8  If* 
SA  LoQurruB. 

Where  an  electric  company  agreed  that  tbe 
current  transmitted  inside  a  building  should  not 
exceed  119  volts,  the  mere  happening  of  an  ac- 
cident from  a  powerful  current  makes  out  a 
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prima  facie  rnse  of  liabilityi  under  the  doctrine 
of  res  ipea  loquitur. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Oent  Di«.  §  11;  Dec  Dig.  ^=>19.J 

7.  Appeal  and  Ebbob  ^=s>10SS  —  Rbydbw  — 
Ha:^mles8  Ebbob. 

A  party  cannot  complain  of  error  in  his  fa- 
vor. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4052-4062 ;  Dec  Dig.  <©=» 
1033.] 

Appeal  from  Superior  Court,  Guilford 
County. 

Action  by  Roy  Shaw  against  the  North 
Carolina  Public  Service  Corporation.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  defendant  is  a  corporation  engaged  in 
the  business  of  furnishing  electricity  to  the 
inhabitants  of  the  city  of  Greensboro  for 
lighting  purposes,  and,  as  such,  it  contract- 
ed with  the  Cook-Lewis  Foundry  Company  to 
supply  it  with  electricity  for  said  purpose; 
the  current  not  to  exceed  119  volts.  -  Plaintiff 
was  employed  by  the  Cook-Lewis  Foundry 
Company  as  an  apprentice  in  the  molding  de- 
partment of  its  business,  and  was,  besides, 
learning  the  trade  of  molding.  On  July  15, 
1914,  while  in  the  performance  of  his  duty 
of  cleaning  out  molds,  the  plaintiff  was  re- 
quired to  use  and  hold  in  his  hand  an  elec- 
tric lamp  or  bulb  attached  to  a  wire  cord, 
which  was  connected  with  the  current  of 
electricity  furnished  by  the  defendant  to  his 
employer,  and,  while  holding  the  bulb  close 
to  the  mold  for  the  purpose  of  cleaning  it, 
''he  was  suddenly  hurled  from  his  feet  with 
great  force  and  violence,  and  was  knocked 
unconscious  by  the  electric  current  fed  to  the 
lamp  which  he  was  holding,"  and  received 
serious  and  painful  injuries,  which  proved 
to  be  of  a  permanent  nature,  disfiguring  his 
hand  and  impairing  to  some  extent  its  use- 
fulness. He  alleged  that  he  had  used  and 
handled  the  electric  lamp  in  the  same  way 
for  several  years,  without  the  slighest  harm 
to  himself,  and  that  his  injuries  were  caused 
by  a  sudden  and  considerable  increase  of  the 
current  of  electricity  by  defendant,  far  in 
excess  of  the  voltage  contracted  for  by  his 
employer,  and  that  this  was  the  result  of  a 
defect  in  what  is  known  as  a  "transformer," 
an  instrument  devised  to  control  the  cur- 
rent, by  raising  or  lowering  it,  and  attached 
to  one  of  defendant's  poles  in  the  street  near 
the  foundry.  It  is  also  charged  that  this 
defect  was  due  directly  to  the  negligence  of 
the  defendant  in  not  properly  inspecting  the 
transfonuer  and  keeping  it  in  proper  condi- 
tion, that  instrument  being  wholly  within  the 
control  and  management  of  defendant  and  be- 
longing to  it  It  was  also  alleged  and  shown 
that  the  increase  of  the  current  was  so  great 
and  it  became  so  energetic  and  powerful  that 
when  one  of  his  coemploy^s,  who  had  come  to 
bis  relief,  touched  his  body,  he  was  knocked 
10  feet  away,  and  plaintiff  could  not  be  sepa- 


rated from  the  wires  until  the  lever  or  switch 
had  been  turned  and  the  current  entirely 
cut  off.  The  defendant  averred  that  plain- 
tiff's injuries  were  not  caused  by  its  negli- 
gence, but  by  that  of  his  employer,  whose 
electrical  appliances  in  the  foundry  were  de- 
fective and  unsafe,  and  that  Its  transformer 
was  in  good  conifltion,  as  it  was  examined 
immediately  after  ihe  accident  by  its  experts, 
and  found  to  be  in  perfect  condition  and  in 
good  working  order,  and  that  the  real  and 
proximate  cause  of  the  plaintlfTs  injuries,  if 
he  sustained  any,  was  that  the  socket  of  the 
lamp  which  he  was  handling  was  defective 
and  not  pro];>erly  Insulated;  that  one  of  the 
wires  upon  the  inside  of  said  socket  was 
broken  and  defective;  that  the  cord  from 
which  said  socket  was  suspended  had  become, 
through  use  and  age,  worn  and  uninsulated; 
that  the  plaintiff,  who  was  standing  upon 
the  damp  and  wet  ground,  which  accelerated 
or  increased  the  current  of  electricity,  did, 
by  reason  of  the  conditions  of  the  ground 
as  aforesaid,  and  by  reason  of  the  defective 
socket  and  cord  as  afbresaid,  receive  the 
full  voltage  of  electricity  going  into  the  said 
building,  which,  under  the  circumstances  and 
conditions  above  set  out,  is  very  dangerous 
and  likely  to  produce  injury ;  that  the  socket 
in  use  in  the  building  of  the  Cook-Lewis 
Foundry  Company  is  not  the  proper  socket 
for  the  purposes  for  which  it  was  used;  and 
that  it  should  have  been  protected  by  a  porce- 
lain or  a  wooden  cover  or  guard,  which  -is 
the  proper  socket  covering,  when  it  is  to  be 
handled,  and  especially  is  this  true  when  the 
person  handling  the  same  is  standing  upon  a 
damp  or  wet  floor  or  sui^ce.  The  defend- 
ant further,  on  information  and  belief,  alleg- 
es that  the  electrical  wiring  and  appliances 
had  been  installed  in  the  building  of  the 
Cook-Lewis  Foundry  Company  many  years 
prior  to  the  alleged  injury  to  the  plaintiff, 
as  set  out  in  his  complaint,  and  that  during 
all  these  years  the  said  wiring  and  appli- 
ances had  never  been  inspected  by  the  Cook- 
Lewis  Foundry  Company,  or  by  any  one  for 
it;  that,  had  an  inspection  been  made  of 
said  wiring  and  appliances,  the  defects  as 
hereinbefore  set  out  could  and  would  have 
been  readily  detected.  Defendant  also  aver- 
red that  the  foundry  company  had  furnished 
its  own  electric  appliances  inside  its  building, 
and  had  full  charge  and  control  of  the  same. 
There  was  evidence  to  support  the  respec- 
tive contentions  of  the  parties.  The  jury 
found  that  plaintiff  was  injured  by  the  neg- 
ligence of  defendant,  and  assessed  his  dam- 
ages tft  $4,000.  From  the  judgment  upon  the 
verdict,  the  defendant  appealed. 

J.  I.  Scales,  of  Greensboro,  for  appellant. 
0.  C.  Frazier  and  R.  C.  Strudwick,  both  of 
Greensboro,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).    [1,2]  The  case  seems  to  have  been 
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reduced  practically  to  a  question  of  fact, 
whether  the  plaintiff's  injuries  were  due  to 
the  defective  transformer  or  to  the  defective 
incandescent  lamp  attached  to  the  cord, 
which  he  carried  in  his  hands  and  used  for 
throwing  light  on  the  moulds,  so  that  he 
could  see  how  to  clean  them.  The  feed  wire 
of  the  defendant,  from  which  it  supplied  the 
current  of  119  volts  to  the  foundry,  carried 
as  much  as  2,300  volts,  which  is  not  only  a 
dangerous,  but  a  very  deadly,  current  It 
appears  by  strong  inference  from  the  evi- 
dence that  the  defective  transformer  was 
the  cause  of  the  injury,  because  if  it  was  due 
to  a  defect  in  the  lamp,  or  its  socket,  it  is 
strange  that  the  accident  had  not  occurred 
before,  as  the  lamp  had  been  used  for  a  long 
time  for  the  same  purpose  and  under  like 
conditions.  But  this  question  was  fairly  sub- 
mitted to  the  jury,  with  proper  instructions; 
the  burden  of  proof  having  been  placed  upon 
the  plaintiff  to  establish  his  cause  of  action. 
The  court  properly  overruled  the  motion  for 
a  nonsuit  There  certainly  was  evidence  of 
negligence  on  the  part  of  the  defendant, 
and  the  plaintiff  was  entitled  to  the  most 
favorable  construction  of  It  upon  such  a 
motion.  Brittain  v.  WesthaU,  135  N.  O.  492, 
47  S.  B.  616;  Freeman  v.  Brown,  151  N.  O. 
Ill,  65  S.  E.  743;  Lloyd  v.  Bailroad  Co., 
166  N.  C.  24,  81  S.  E.  1008.  The  court  told 
the  jury  that  if  the  accident  was  due  to  a 
defect  in  the  extension  cord  or  in  the  socket 
plaintiff  could  not  recover,  and  tf^ey  should 
answer  the  issue  accordingly,  but  that  if  it 
was,  on  the  contrary,  due  to  a  defect  in  the 
transformer  caused  by  the  negligence  of  the 
defendant  their  verdict  should  be  the  other 
way.  The  charge  was  full,  direct  and  intel- 
ligible, and  instructed  the  jury  strictly  in  ac- 
cordance with  previous  decisions  of  this 
court  in  like  cases.  Most  of  the  charge^  or 
at  least  a  large  part  of  it  was  given  at  the 
request  of  the  defendant  and  covered  the 
case  in  all  material  respects.  There  is  there- 
fore no  ground  for  complaint  left  to  the  de- 
fendant as  to  this  part  of  the  charge,  which 
was  responsive  to  its  own  requests  for  in- 
structions. 

[3]  But  it  is  stated  that  the  court  refus- 
ed to  give  its  third  and  thirteenth  prayers. 
If  the  defendant  was  entitled  to  have  them 
given  as  they  were  framed,  which  is  doubt- 
ful, the  court  gave  them  substantially  in  its 
general  charge,  and  the  defendant  received 
the  full  benefit  of  the  principles  of  law  they 
embodied.  It  is  not  required  that  they  be 
given  in  their  very  language,  but  the  Judge 
can  modify  the  phraseology  and  use  his  own 
language,  provided  he  does  not  thereby  weak- 
en their  legal  force  and  effect  A  substantial 
compliance  with  a  request  to  charge  is  suffi- 
cient as  we  have  often  held.  Bencher  ▼• 
Wynne,  86  N.  C.  268;  Graves  v.  Jacksoii,  150 
K.  G.  383,  64  S.  E.  128  If  the  general  charge 
of  the  court  is  examined  with  the  utmost 
scrutiny,  nothing  will  be  fou^d  therein  that 


militates  against  the  law  of  the  case.    It  wa^ 
correctly  and  amply  stated  throughout 

[4]  But  the  defendant  urges  that  if  the 
injury  was  caused  by  a  defect  in  the  trans- 
former, whereby  a  strong  and  deadly  car 
rent  was  sent  into  the  foundry,  even  Id  vio- 
lation of  the  stipulation  of  the  contract  that 
it  should  not  exceed  119  volts.  It  baa  not 
been  shown  that  the  defective  condition  of 
the  transformer  was  due  to  its  negligence, 
as  there  is  no  evidence  that  it  knew  of  such 
condition  before  the  accident  occurred  and 
in  time  to  prevent  it  While  there  may  be 
no  evidence  that  it  actually  knew  of  It  there 
is  some  evidence  that  it  should  have  known 
of  it  and  would  have  known  of  It  If  It  had 
exercised  proper  care  and  diligence  in  re- 
spect to  it  There  are  two  answers  to  this 
contention. 

First  Where  it  appears  on  the  trial  of  a 
case  that  a  certain  fact,  especially  if  de- 
fensiye  or  exculpatory  in  its  character,  Is 
peculiarly  within  the  knowledge  of  the  de- 
fendant his  faUure  to  give  to  the  Jury  the 
benefit  of  sudi  knowledge,  when,  were  tike 
facts  in  his  favor,  he  would  naturally  do  so, 
is  a  sufficient  circumstance  to  justify  the  in- 
ference that  the  fact  Is,  In  truth,  against 
him,  and,  if  he  wishes  to  avoid  this  infer- 
ence being  made,  he  should  proceed  or  go 
forward  with  his  proof.  McKelvey  on  Ev. 
p.  71,  and  cases  In  note  11.  He  is  not  con- 
cluded by  his  silence,  but  he  leaves  It  open 
for  the  jury  to  decide  the  fact  against  him, 
or,  in  otiier  words,  he  exposes  himself  to  an 
adverse  finding  as  to  the  facts. 

[5,6]  Second.  We  have  very  recently  had 
occasion  to  discuss  and  decide  the  question 
as  to  when  it  may  be  necessary  for  one  of 
the  parties  to  proceed  with  his  proof;  if  he 
would  not  take  the  risk  of  a  disappointing 
or  unfavorable  verdict  We  said  in  Bidge 
V.  Bailroad  Co.,  167  N.  a  at  page  518,  83  S. 
E.  at  page  766: 

"This  maxim  of  the  law,  res  ipsa  loquitur,  ex- 
tends DO  further  in  its  application  to  cases  of 
negligence  than  to  require  the  case  to  be  sub- 
mitted to  the  jury,  upon  the  face  of  the  evidence 
as  affording  some  proof  of  the  fact  in  iasue.  The 
jury  are  not  bound  to  decide  accordingly ;  but  if 
they  think  proper  to  do  so,  when  applying  their 
reason  and  common  sense  to  the  case,  they  may 
reject  the  conclusion  that  there  was  negligence 
and  ascribe  the.  injury  to  some  other  cause.  It 
merely  carries  the  case  to  the  jury  for  their  con- 
sideration, and  is  bottomed  upon  this  logical 
principle,  as  decided  in  many  cases:  When  a 
thing  which  causes  injury  is  shown  to  be  on- 
der  the  management  of  the  defendant  and  the 
accident  is  such  as  in  the  ordinarv  coarse  of 
things  does  not  happen,  if  those  who  have  the 
control  of  It  use  the  proper  care,  it  famishes 
evidence,  in  the  absence  of  explanation  by  th« 
defendant  that  the  accident  arose  from  want  of 
such  care.  Emis  v.  B.  B..  24  N.  C.  138 ;  Ay- 
cock  V.  B.  B.,  89  N.  G.  ^1  (sparks  fialling  on 
right  of  way);  Stewart  v.  Carpet  Co.,  138  N. 
C.  60  [50  S.  E.  562],  and  WomUe  v.  Grocery 
Co.,  135  N.  a  474  [47  S.  E.  493]  (elevator  cas- 
es) ;  Boss  V.  Cotton  Mills,  140  N.  C.  115  [52 
S.  E.  121,  1  L.  B.  A.  (N.  S.)  298],  and  Morri^ett 
V.  Mills,  151  N.  C.  81  [65  S.  E.  514]  (sadden 
and  unexpected  starting  of  machines) ;   Haynesi 
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▼.  Gas  Co.,  114  N.  C.  203  [19  S.  B.  344.  26  L. 
B.  A.  810,  41  Am.  St.  Rep.  786],  and  Turner 
T.  Power  Co.,  154  N.  C.  131  [69  8.  E.  767,  32 
Lu  B.  A.  (N.  S.)  848]  (loose  or  unguarded  wires 
charged  with  electricity):  Fitzgerald  ▼.  B.  B., 
141  N.  C.  530  [54  S.  13.  391,  6  L.  B.  A.  (N.  S.) 
837]  (where  a  piece  of  coal  fell  from  the  tender) ; 
Knott  V.  B.  B.,  142  N.  C.  242  [55  S.  E.  150] 
(where  sparks  flew  from  the  engine,  as  in  the 
Ayeock  Case);  and  numerous  other  like  cases 
which  the  present  Chief  Justice  has  collected  in 
a  note  to  the  Ayeock  Case,  89  N.  C.  (Anno. 
Ed.)  at  marg.  p.  33L" 

We  then  referred  to  Sweeney  t.  Erying, 

228  U.  S.  233,  33  Sup.  Ct  416,  57  L.  Ed.  815 

Ann.  Cas.  1914D,  906    (citing  and  quoting 

with  approval  from  Stewart  ▼.  Carpet  Co., 

supra),  to  this  efiTect: 

"In  our  opinion,  res  ipsa  loquitur  means  that 
the  facts  of  the  occurrence  warrant  the  in- 
ference of  negligence,  not  that  they  compel  such 
an  inference;  that  they  furnish  circumstantial 
evidence  of  negligence  where  direct  evidence  of 
it  may  be  lacking;  but  it  is  evidence  to  be 
weighed,  not  necessarilv  to  be  accepted  as  suffi- 
cient; that  they  call  for  explanation  or  rebut- 
tal, not  necessarily  that  they  require  it;  that 
they  may  make  a  case  to  be  decided  by  the  jnry, 
not  that  they  forestall  the  verdict.  Bes  ipsa 
loquitur,  where  it  applies,  does  not  convert  the 
defendant's  general  issue  into  an  affirmative 
defense.  When  all  the  evidence  is  in,  the  ques- 
tion for  the  jury  is  whether  the  preponderance 
is  with  the  plaintiff." 

Now  we  understand  what  the  rule  Is  and 
its  extent.  If  a  thing  happens  wbidi  ordi- 
narily does  not  occur  if  due  care  is  used,  it 
is  not  only  a  natural  but  a  common  sense 
inference  that  there  must  have  been  a  lack 
of  such  care.  It  Is  only  prima  fade  and 
does  not  necessarily  establish  a  want  6f 
care,  but  is  some  evidence  of  it  for  the  jury 
to  consider,  and  in  this  sense  of  the  term, 
res  ipsa  loquitur,  it  is  a  question  for  the  de- 
fendant, or  the  party  against  whose  inter- 
ests the  inference  may  be  drawn,  to  con- 
sider whether  he  will  take  his  chance  before 
the  jury  without  explanation  of  the  unusual 
circumstance,  or  whether,  especially  If  the 
fact  be  otherwise  than  the  situation  and  cir- 
cumstances imply,  he  will  proceed  to  explain 
it  by  proof  that  there  was  no  negligence,  or 
that,  if  there  was,  it  was  not  his  negligence. 

In  Haynes  v.  Gas  Co.,  114  N.  C.  at  page 
208,  19  S.  B.  at  page  345  (26  L.  B.  A.  810, 
41  Am.  St  Bep.  786),  Justice  Burwell  (quot- 
ing from  W3iitaker*s  Smith  on  Negligence 
423)  said: 

''If  the  accident  is  connected  with  the  defend- 
ant, the  question  whether  the  phrase  'res  ipsa 
loquitur'  applies  or  not  becomes  a  simple  ques- 
tion of  common  sense." 

And  again,  si)eaking  of  an  electric  wire 

which  was  trailing  in  a  street  of  the  city  of 

Baleigh,  he  said: 

*'6uided  by  the  principle  announced  in  these 
case&  we  come  to  the  conclusion  that  this  plain- 
tiff should  have  been  allowed  to  say  to  this  de- 
fendant: 'The  wire  you  put  in  the  street  killed 
my  son  while  passing  along  the  highway,  as  he 
hi^  a  right  to  do.  If  you  are  not  in  default* 
show  it,  and  escape  responsibility.' " 

He  did  not  mean  to  lay  down  the  broad 
principle  that  this  was  an  affirmative  de- 


fense, the  nonexistence  of  negligence,  but 
that  the  circumstances  pointed  to  the  de- 
fendant as  the  responsible  party,  and  as  he 
had  peculiar  knowledge  of  the  facts,  fair- 
ness and  justice  required  that  he  should 
come  forward  and  give  some  explanation  If 
he  was  not  in  fault,  or  his  failure  to  do  so 
might  afford  some  proof  to  the  jury  in  con- 
firmation of  the  prima  facie  case  and  deepen 
their  conviction  of  his  guilt  Turner  v.  Pow- 
er Co.,  154  N.  C.  131,  69  S.  B.  767,  32  L.  B. 

A.  (N.  S.)  848.  The  Haynes  Case  also  de- 
cides that  an  electric  company  must  use  the 
highest  degree  of  care  in  protecting  per- 
sons against  the  deadly  agency  which  they 
handle  in  their  business.  But  this  proposi- 
tion is  more  fully  stated  in  Mitchell  v.  Elec- 
tric Co.,  129  N.  C.  169,  39  S.  E.  801,  55  L. 

B.  A.  398,  85  Am.  St  Bep.  735: 

"The  defendant  company  was  engaged  in  the 
business  of  manufacturing  producing,  leasing, 
and  selling  light  made  from  the  use  of  electricity, 
which  is  the  most  deadly  and  dangerous  power 
recognized  as  a  necessary  agency  in  developing 
our  civilization  and  promoting  our  comfort  and 
business  affairs.  It  differs  from  all  other  dan- 
gerous utilities.  Its  association  is  with  the  most 
moffensive  and  harmless  piece  of  mechanism  if 
wire  can  be  classified  as  such,  in  common  use. 
In  adhering  to  the  wire,  it  gives  no  warning  or 
knowledge  of  its  deadly  presence ;  vision  cannot 
detect  it;  it  is  without  color,  motion,  or  body; 
latently  and  without  sound  it  exists,  and  being 
odorless  the  only  means  of  its  discovery  lie  in 
the  senses  of  feeling  communicated  through  the 
touch,  which,  as  soon  as  done,  becomes  its  vic- 
tim. In  behalf  of  human  life  and  the  safety  of 
mankind  ♦  ♦  •  it  behooves  those  who  would 
profit  by  the  use  of  this  subtle  and  violent  ele- 
ment of  nature  to  exercise  the  greatest  degree  of 
care  and  constant  vigilance  in  inspecting  and 
maintaining  the  wires  in  perfect  condition. ' 

This  was  approved  by  us  in  Hicks  v.  Tel- 
egraph Co.,  157  N.  C.  519,  73  S.  B.  139.  See, 
also,  Turner  v.  Power  Co.,  supra ;  Fisher  v. 
New  Bern,  140  N.  C.  612,  53  S.  B.  842, 6  L.  B. 

A.  (N.  S.)  542,  111  Am.  St  Bep.  857 ;  Houston 
V.  Traction  Co.,  155  N.  C.  4,  71  S.  B.  21 ;  Har- 
rin^on  v.  Wadesboro,  153  N.  C.  437,  69  S. 

B.  899;  Starr  v.  Telephone  Co.,  156  N.  C. 
435,  72  S.  Ei.  484;  Benton  v.  Public  Service 
Corporation,  165  N.  C.  354,  81  S.  E.  448. 

The  maxim  res  ipsa  loquitur  applies  in 
many  cases,  for  the  affair  speaks  for  itself. 
It  is  not  that  in  any  case  negligence  can 
be  assumed  from  the  mere  fact  of  an  ac- 
cident and  an  injury,  but  in  these  cases  the 
surrounding  circumstances  which  are  nec- 
essarily brought  into  view,  by  showing  how 
the  accident  occurred,  contain  without  fur- 
ther proof  sufficient  evidence  of  the  defend- 
ant's duty  and  of  his  neglect  to  perform  it 
The  fact  of  the  casualty  and  the  attendant 
circumstances  may  themselves  furnish  all 
the  proof  that  the  injured  person  is  able  to 
offer  or  that  it  is  necessary  to  offer.  Sh.  & 
Bedf.  on  Neg.  |  59.  The  case  of  Turner  v. 
Power  Co.,  supra,  seems  to  be  "on  all  fours" 
with  this  one,  as  the  facts  of  the  two  cases 
are  strikingly  alike.  It  was  there  held,  ap- 
proving Electric  Co,  t.  Lawrence,  31  Ck)lo. 
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308,  73  Pac.  39,  tbat,  while  a  corporation 
furnishing  electric  light  to  others  for  pri- 
vate gain  may  not  be  regarded  as  an  in- 
surer, it  owes  its  patrons  the  duty  to  protect 
them  from  injury  by  exercising  the  highest 
skill,  most  consummate  care  and  caution, 
and  utmost  diligence  and  foresight  in  the 
construction,  maintenance,  and  inspection  of 
its  plant  and  appliances  which  is  attainable, 
consistent  with  the  practical  operation  of 
its  plant  This  doctrine  is  well  sustained, 
not  only  by  our  own  cases,  but  by  many  in 
other  jurisdictions.  What  the  court  said  in 
Electric  Co.  ▼.  Letson,  68  C.  C.  A.  453,  135 
Fed.  969,  quoted  and  approved  by  this  court 
in  Houston  v.  Traction  Co.,  supra,  is  a  full 
and  complete  ai^swer  to  defendant's  conten- 
tion, although  we  are  not  required  to  assent 
to  the  whole  of  it,  in  order  to  use  it  as  an 
authority: 

"The  contention  of  the  company  amounts  to 
this:  That  if  the  wires  were  properly  installed 
it  cannot  be  held  responsible  for  their  being  out 
of  repair  unless  it  is  proved  they  got  out  of 
repair  through  its  own  fault  But  this  loses 
sight  of  the  duty  of  the  company  not  only  to 
make  the  wires  safe  at  the  start,  but  to  keep 
them  80.  They  must  not  only  be  put  in  order, 
but  kept  in  order.  The  obligation  is  a  continu- 
ing one.  The  safety  of  patrons  and  public  per- 
mits no  intermission.  Constant  oversight  and 
repair  are  required  and  must  be  furnished.  Cus- 
tomers who  contract  for  a  harmless  cuj'rent  to 
light  their  houses  are  entitled  to  rely  on  such  in- 
spection and  repairs  as  will  efitectually  guard 
them  against  a  dangerous  current  They  cannot 
guard  themselves.  Any  attempt  to  do  so  would 
expose  them  to  immediate  peril.  They  must 
take  and  use  the  current  on  trust,  relying  upon 
the  protection  of  the  company.  In  view  of  this, 
when  a  deadly  current  enters  a  customer's  house 
and  kills  him,  it  is  not  too  much  to  call  upon  the 
company  to  explain  the  existence  of  the  defect 
which  caused  the  tragedy." 

We  see  from  these  references,  and  they 
might  be  greatly  multiplied^  that  those  who 
use  and  control  so  dangerous  and  subtle  an 
agency  as  electricity  in  their  commercial  pur- 
suits must  not  be  permitted  to  theorize  in 
regard  to  its  probable  effects  or  speculate  up- 
on chances  as  to  results,  when  the  danger  to 
human  life  is  so  great  and  may  be  so  dis- 
astrous. It  is  not  too  much  to  require  of 
them  the  highest  practicable  degree  of  care 
and  vigilance  in  the  management  of 'their  ap- 
pliances which  carry  and  conduct  this  deadly 
current  for  no  ordinarily  prudent  man  would 
bestow  less  in  such  circumstances.  If  it  rais- 
es expenses  to  be  more  watchful  and  cautious 
than  in  ordinary  cases,  where  there  is  no 
such  dangerous  agency  employed,  and  there- 
by profits  are  reduced,  it  is  far  better  that 
it  be  so,  than  that  the  toll  of  human  life  be 
alarmingly  increased.  While  the  dealer  tn 
electricity  may  not  be  an  insurer  of  safety 
in  its  use  by  customers,  and  other  persons 
coming  in  contact  with  it  the  care,  exacted 
by  the  law,  is  raised  to  the  highest  degree, 
in  order  to  be  commensurate  with  the  great 
danger  involved  and  to  safeguard  the  public. 
All  authorities  agree  that  there  must  be  fre- 
quent, if  not  constant  Inspection  and  unre- 


mitting vigilance,  and  tn  this  case  there  la 
evidence  from  which  the  jury  could  infer 
that,  in  this  respect  the  defendant  had  fail- 
ed in  its  duty,  and,  if  it  really  had  not  it 
should  have  come  forward  with  the  proof 
that  the  defect  in  the  transformer,  for  the 
jury  have  evidently  found  that  it  was  de- 
fective, and  not  the  socket  or  cord  of  the  lamp, 
was  not  discovered  in  time  to  repair  it  after 
having  made  the  inspection  which  the  law  re- 
quired, or  that  it  was  not  discoverable,  and 
that  the  accident  occurred  without  its  fault 
or  wais  unavoidable  by  the  exercise  of  the 
highest  degree  of  care.  This  was  not  shown, 
and,  in  its  absence,  the  defendant  cannot  com- 
plain of  the  verdict  ^or  it  was  warranted  by 
the  evidence  as  it  stood. 

The  defendant  had  contracted  to  famish  a 
current  not  exceeding  in  power  119  volts,  and, 
as  plaintiff  had  no  control  or  supervision  of 
the  transformer,  he  could  not  be  exjpected  to 
know  whether  it  was  in  order  or  not  It  was 
in  the  sole  charge  of  the  defendant  upon 
whom  alone  rested  the  duty  of  inspection 
and  to  whom  only  was  it  accessible  for  sach 
purpose.  Proper  care  would,  ordinarily,  have 
kept  it  in  good  condition  and  prevented  the 
injury,  and  defendant  alone  knew  whether 
that  care  had  been  used,  or  whether  the  in- 
jury waa^  due  to  something  beyond  its  con- 
trol, a  latent  or  undiscoverable  defect  or  in- 
evitable accident  The  situation  surely  called 
for  some  rational  explanation. 

The  questions  to  the  expert  were  correctly 
framed  upon  the  facts  in  evidence,  and  prop- 
erly submitted.  3nmmerlin  v.  Railroad  Co., 
133  N.  C.  554,  45  S.  E.  893;  Parrish  v.  Rail- 
road Co.,  146  N.  C.  125,  59  S.  B.  348.  The 
question  put  to  defendant's  witness  C.  E. 
Scott  was  competent  for  the  purpose  of  con- 
tradiction or  to  impeach  his  credibility,  even 
if  not  to  show  a  change  in  the  appliance,  as 
substantive  evidence  of  negligence,  under  the 
rule  stated  in  Lowe  v.  Elliott  109  N.  C.  581, 
14  S.  E.  51;  Myers  v.  Lumber  Co.,  129  N.  a 
254,  39  S.  E.  960;  Aiken  v.  Manufacturing 
Co.,  146  N.  C.  328,  59  S.  E.  696.  The  evidence 
of  the  declaration  of  Scott  was  competent  for 
the  same  reason,  and  does  not  come  within 
the  rule  excluding  the  statements  of  agents 
made  after  the  fact 

The  court  distinctly  instructed  the  Jury  in 
its  general  charge,  and  also  in  response  to  de- 
fendant's prayer,  using  its  own  language,  that 
defendant  would  not  be  liable  tt  the  injuries 
were  caused  by  a  defective  cord  or  defective 
socket  and,  if  they  found  that  to  be  the  case, 
they  should  answer  the  first  issue,  as  to  neg- 
ligence, "No,"  and  that  they  could  only  an- 
swer it,  "Yes,"  if  they  were  caused  by  the 
transformer  which  defendant  negligently  per- 
mitted to  be  defective  or  out  of  order. 

[7]  While  we  have  stated  that  defoidant 
cannot  complain  of  the  charge,  so  far  as  it 
assumed  that,  if  the  plaintiff's  injuries  were 
caused  wholly  or  in  part  by  a  defective  cord 
or  socket  attached  to  the  incandescent  lamp, 
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the  defendant  would  not  be  liable  because  if 
that  assumption  was  correct,  the  charge  in 
respect  thereto  was  without  error,  we  do  not 
wish  to  be  understood  as  passing  upon  the 
question  of  defendant's  liability,  if  there  was 
a  defect  in  the  lamp,  but  leave  that  open  for 
future  consideration.  As  the  charge  was  in 
faTor  of  defendant,  so  far  as  the  defect  in 
the  lamp  is  concerned,  if  the  assumption  was 
erroneous  there  was  no  resultant  haim  to  the 
defendant,  and  when  we  have  referred  to  the 
charge  in  this  respect,  as  being  in  accordance 
with  our  former  decisions,  we  mean  merely 
that  if,  was  correct  in  so  far  as  it  dealt  with 
the  general  principles  of  negligence,  as  de- 
clared in  previous  decisions  of  this  court 
Our  conclusion  in  this  case  is  baaed  entirely 
upon  the  defect  in  the  transformer.  Besides, 
the  jury  have  evidently  found,  under  the 
charge,  that  there  was  no  defect  in  the  lamp. 
The  charge  as  to  the  measure  of  damages 
was  correct. 
No  error. 


(169  N.  C.  314) 

STATE  V.  SILER.    rNo.  353.) 

(Supreme  Court  of  North  Carolina.     April  14, 

1915.) 

1.  Physicians  and  Surgeons  <S=>5  — Regu- 
i^TioN  of  PBAcnc»— Legislative  Authob- 

ITT. 

The  state  has  power  to  regulate  the  prac- 
tice of  medicine,  and  may  require,  those  holding 
themselves  out  as  practitioners  for  a  fee  to  first 
procure  a  license. 

[Ed.  Note.— For  other  cases,  see  PhysicianB 
and  Surgeons,  Cent  Dig.  {  5 ;  I>ec.  Dig.  ^s»5.] 

2.  Physicians  and  Subgeons  ^s»6— Regula- 
tion OF  Pbactice  —  Statutes  —  CoNSTBUC- 

TION. 

Under  Laws  1907,  c.  764,  as  amended  by 
Laws  1913,  c.  92,  providing  for  the  examina* 
tion  and  licensing  of  nondrug-giving  physicians, 
known  as  osteopaths,  or  other  nondrog-giving 
school  of  practice,  and  making  it  a  misdemean- 
or for  an  osteopath  or  other  nondmg-giving 
practitioner  to  practice  without  a  license,  one 
practicing  chiropractic  and  suggesto-therapy 
must  obtain  a  license. 

[Ed.  Note. — ^For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  §§  o-ll;   Dec.  Dig. 

Appeal  from  Superior  Court,  Guilford 
County;   Devin,  Judge. 

O.  V.  Slier  was  charged  with  practicing 
without  a  license,  and,  from  a  Judgment  of 
acquittal,  the  State  appeals.    Reversed. 

The  Attorney  General,  for  the  State.  Rog- 
er W.  Harrison  and  Thos.  O.  Hoyle,  both  of 
Greensboro,  for  appellee. 

CLARK,  C  J.  The  defendant  was  tried 
and  found  guilty  in  the  municipal  court  of 
Greensboro  for  practicing  for  fee  and  re- 
ward, without  license,  as  "a  nondrug-giving 
physician."  On  appeal  to  the  superior  court 
of  Guilford,  upon  a  special  verdict  finding 
the  facts,  the  Judge  held  the  defendant  not 
guilty,  and  the  state  appealed. 

The  special  verdict  states  that  the  defend- 


ant was  tried  under  the  act  of  March  8,  1907, 
being  chapter  764,  as  amended  by  chapter  92, 
Laws  1913.  It  is  agreed  that  the  defendant 
was  resident  in  Greensboro  April  14,  1914, 
and  on  that  day  was  engaged  in  the  practice 
of  "chiropractic  and  suggesto-therapy"  as  a 
nondrug-giving  physician  and  received  com- 
pensation therefor;  that  chiropractic  is  a 
system  of  treating  human  diseases  without 
use  of  drugs  by  manipulating  the  spine,  and 
that  suggesto-therapy  is  a  system  of  treating 
nervous  diseases  without  the  use  of  drugs  by 
mental  suggestion;  that  ttie  defendant  has 
not  been  examined  nor  licensed  as  an  osteo- 
path under  chapter  764,  Laws  1907,  or  chap- 
ter 92,  Laws  1913,  amendatory  thereof. 

It  is  further  agreed  and  found  as  a  part  of 
the  special  verdict  that: 

"The  defendant  was  not  practicing  osteopathy, 
nor  was  he  practicing,  pretending  or  attempting 
to  practice  or  use,  the  science  or  system  of  os- 
teopathy in  treating  diseases  of  the  human  body, 
and  that  he  did  not  hold  himself  out  in  any 
manner  as  engaged  in  the  practice  of  osteop- 
athy." 

The  state  contends  that  section  2,  a  764, 
Laws  1907,  makes  it  unlawful  to  practice  any 
nondrug-healing  system  as  an  osteopath  with- 
out taking  the  required  examination  and 
being  licensed  thereunder,  and  that  chapter 
92,  Laws  1913,  requires  examination  and 
license  of  "all  nondrug  practitioners  by  what- 
ever name  known  and  of  whatever  school 
they  claim  to  be  graduate  of,"  and  that  the 
defendant  is  guilty  of  a  misdemeanor  by 
virtue  of  said  act  of  1913. 

The  defendant  contends  that  the  act  of 
1907,  as  amended  by  the  act  of  1913,  does 
not  require  nondrug-giving  physicians,  other 
than  osteopaths,  to  pass  examination  or  take 
out  license,  and  that,  if  it  did,  such  act  would 
be  unconstitutionaL 

Laws  1907,  c.  764,  f  8  (now  Pell's  Revisal, 

1  4506a),  defines  osteopathy  to  be  "the  science 
of  healing  without  the  use  of  drugs,  as  taught 
by  the  various  colleges  recognized  by  the 
American  Osteopathic  Association."    Section 

2  of  said  act  (now  Pell's  Revisal,  §  4505h), 
requires  "any  person,  before  engaging  In  the 
practice  of  osteopathy  in  this  state,"  to  ob- 
tain a  certificate  and  license  to  practice  os- 
teopathy from  the  board  ther^n  designated. 
Section  9  of  said  act  (now  Pell's  Revisal,  § 
4505m)  provides  that  that  chapter  shall  not 
prevent  or  interfere  with  "any  person  engag- 
ing in  the  art  of  healing  in  any  manner 
taught  by  any  school  of  medicine  or  science, 
except  such  as  claim  to  be  osteopaths,  or 
practice  osteopathy  as  herein  defined." 

Laws  1913,  a  92,  amends  the  aforesaid 
chapter  764,  Laws  1907,  in  several  particu- 
lars, and  especially  stiikes  out  above-cited 
section  9  (Pell's  Revisal,  §  4505m),.  and  adds 
to  section  2  (now  Pell's  Revisal,  J  4505h)  the 
following: 

'*The  provisions  of  this  section  shall  apply  to 
all  other  nondrug-giving  practitioners  by  what- 
ever name  known  or  call  themselves,  or  of  what- 
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ever  school  they  claim  to  be  graduates  or  hold 
diplomas,  and  to  any  one  who  holds  himself 
or  herself  oat  as  beinK  able  to  diagnose,  treat, 
operate  or  prescribe  for  any  human  diseases, 
pain,  injury,  deformil^  or  physical  condition, 
and  who  shall  offer  or  undertake  by  any  means 
or  method  to  diagnose,  treat,  operate  or  pre- 
scribe for  any  human  oiisease,  pain,  injury,  de- 
formity or  physical  condition  without  the  use 
of  drugs,  but  shall  not  apply  to  those  practicing 
their  profession  ks  licensed  physicians,  nor  to 
Christian  Scientists  or  masseurs  or  any  one 
following  in  his  or  her  practice  the  orders  of 
licensed  drug-giving  physicians;  provided,  how- 
ever, that  all  such  persons  so  applying  to  said 
board  for  examination  shall  be  examined  only 
on  the  subjects  of  anatomy,  physiology,  nathol- 
ogy.  and  diagnosis,  by  said  board,  but  no  license 
shall  be  issued  by  said  board  to  those  who  claim 
to  be  correspondence  school  coarse  graduates  to 
practice  in  this  state." 

Chapter  764,  I^aws  1907,  provided  that  any 
person  who  should  practice  or  attempt  to 
practice  that  particular  method  of  healing 
(osteopathy)  without  having  complied  with 
the  provisions  of  the  act  should  be  guilty  of 
misdemeanor.  Laws  1913,  c.  92,  |  6,  after  In- 
serting above  amendment  to  section  6,  which 
brought,  under  the  provisions  of  the  act  of 
1907,  "all  other  nondrug-giving  practitioners 
by  whatever  name  known  or  call  themselves," 
added  the  following  at  the  end  of  said  sec- 
tion 6  of  the  act  of  1907:  "And  the  punish- 
ment prescribed  in  this  section  shall  Uloewise 
apply  to  others  embraced  In  the  provisions  of 
this  amended  act  and  violating  any  of  Its 
provisions."  Hils  simply  makes  the  viola- 
tion of  the  act,* as  amended,  a  misdemeanor. 

There  are  other  amendments  to  the  act  of 
1907,  set  out  in  said  chapter  92,  Laws  1913. 
But  t^e  above  shows  the  purport  of  the  legis- 
lation. In  chapter  764,  Laws  1907,  the  Gen- 
eral Assembly  provided  for  the  examination 
and  licensing  of  nondrug-giving  physicians, 
known  as  osteopaths,  in  order  to  protect  the 
public  against  incompetents  and  Imposters 
professing  to  be  osteopaths.  The  act  of  1913 
(chapter  92)  simply  extends  the  act  of  1907 
to  require  the  examination  and  licensing  of 
*'all  other  nondrug-giving  practitioners  by 
whatever  name  known,"  and  makes  those 
violating  this  statute  guilty  of  misdemeanor 
to  the  same  extent  as  those  had  been  who 
practiced  as  osteopaths  without  complying 
with  tihe  requirements  of  the  act  of  1907. 

[1]  The  power  of  the  Legislature  to  pass 
such  statutes  has  been  fully  discussed  and 
settled  in  State  v.  Gall,  121  N.  C.  643,  28  S. 
B.  517,  and  State  v.  Van  Doran,  109  N.  a 
864,  14  S.  EL  82,  as  to  practitioners  of  medi- 
cine and  surgeons.  In  State  v.  Call,  supra, 
121  N.  C.  646,  28  S.  B.  517,  are  enumerated 
many  "other  callings,  whether  skilled  trades 
or  professions,  affecting  the  public  and  which 
require  skUl  and  proficiency,"  whose  members 
must  be  examined  and  licensed.  Since  then 
the  Legislature  has  required  examination  and 
license  for  following  many  other  vocations. 

The  subject  has  been  fully  and  more  re- 
cently discussed  in  sustaining  the  constitu- 
tional authority  of  the  Legislature  to  regu- 
late tiie  practice  of  dentistry  by  Mr.  Justice 


Walker.     State  v.  Hicks,  143  N.  C  689,  57 
S.  B.  441. 

In  State  v.  Biggs,  133  N.  C.  729,  46  S.  R 
401,  64  L.  R.  A.  139,  98  Am.  St.  Rep.  731,  and 
in  State  v.  McKnlght,  131  N.  C.  723.  42  S.  E. 
580,  59  L.  R.  A.  187,  this  court  held  that  the 
object  of  such  legislation  was  not  to  give 
special  or  exclusive  privileges  to  any  special 
body  of  men,  but  solely  for  the  protection  of 
the  public,  and  to  prohibit  imposition  by  any 
one  passing  himself  off  as  comi>etent  to  en- 
gage in  a  practice  or  calling  of  a  public  na- 
ture when  he  was  incompetent  to  do  so. 
Therefore  It  was  held  that  the  act  in  regard 
to  the  practice  of  medicine  and  the  examina- 
tion prescribed  therefor  could  not  embrace 
osteopaths  who  did  not  prescribe  drugs  or 
other  medicine. 

[2]  By  the  act  of  1907  (chapter  764)  it  was 
intended  to  protect  the  public  against  im- 
position by  those  claiming  to  heal  diseases 
without  the  use  of  drugs  as  osteopaths. 
Since  then,  those  (daiming  to  heal  without 
prescribing  drugs  have  taken  various  and 
numerous  ai^iellations,  and  thus  avoided  the 
protection  Intended  to  be  afforded  the  public 
as  to  *'nondrug-givlng  physicians"  by  the  act 
of  1907.  In  consequence  the  act  of  1907  was 
amended  in  1913  to  add  after  the  word  "^os- 
teopathy" the  words  "or  other  nondrug-giv- 
ing school  of  practice."  The  act  also,  as 
above  set  out,  fully  and  elahorately  pre- 
scribes that  it  should  apply  to  all  practice  0f 
healing  of  every  kind  that  was  not  drug- 
giving,  excepting  only  '*Ohristlan  Scientists 
or  masseurs  or  any  one  following  in  his  or 
her  practice  the  orders  of  licensed  drug-giv- 
ing physicians." 

The  object  of  the  act  of  1913  is  simply  to 
extend  the  protection  to  the  public  given  by 
the  act  of  1907  as  against  all  other  nondrug- 
giving  practitioners  of  healing,  with  the  ex- 
ception just  quoted.  That  this  is  the  scope  of 
the  act,  and  t^at  it  is  not  intended  to  make 
compllanoe  therewith  a  monopoly  in  the 
hands  of  "osteopaths,"  the  act  prescribes  an 
examination  only  in  the  following  subjects: 
"Anatomy,  physiology,  pathology  and  diag- 
nosis." Less  could  not  be  required  reas<Mia- 
bly  of  any  one  holding  himself  out  as  com- 
petent to  prescribe  for  "the  ilia  that  flesh  is 
heir  ta" 

The  statute  makes  a  violation  of  the  act 
of  1907  a  misdemeanor,  and  the  act  of  1913 
makes  a  violation  of  the  act  in  its  extended 
scope,  taking  in  other  nondrug-giving  prac- 
titioners, "likewise  a  misdemeanor."  The 
object  of  the  act,  as  already  said,  is  not  to 
give  "osteopaths"  or  any  schools  of  practice 
a  monopoly  but  to  protect  the  public  by  re- 
quiring of  all  nondrug-giving  practitioners, 
with  the  exceptions  named,  the  prescribed 
examination  and  license.  To  give  this  stat- 
ute any  effect,  it  was  necessary  to  make  its 
violation  a  misdemeanor.  The  power  of  the 
Legislature  to  pass  such  enactments  has  been 
already  considered  in  the  cases  above  dted. 
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and  the  intent  of  this  statute  Is  clearly  and 
solely  for  the  protection  of  the  public  An 
uneducated,  ignorant,  and  incompetent  doc- 
tor turned  loose  on  a  helpless  community  is 
as  deadly  as  a  park  of  artillery.  Upon  the 
special  verdict,  the  court  should  have  held 
the  defendant  guilty. 
Reversed. 

(168  N.  C.  654) 

FRICK  CO.  V.  BOLES.     (No.  316.) 

{Supreme  Court  of  North  Carolina.     April  14» 

1915.) 

1.  Tbial  ^==>250 -*  Submission  of  Issuics  — 
Pleading  and  Proof— Action  foe  Pbice. 

Where,  in  an  action  for  the  purchase  price 
of  machinery,  wherein  defendant  pleaded  breach 
of  warranty,  and  it  appeared  that  defendant  had 
failed  to  ^ive  notice  of  any  defect  in  the  ma- 
chinery within  five  days  after  receiving  same  as 
required  by  the  contract,  there  was  neither  al- 
legation nor  proof  that  the  five-day  i>eriod  was 
not  a  reasonable  time  for  the  examination  of 
the  machinery,  it  was  error  to  submit  to  the 
jury  whether  such  period  was  a  reasonable  time. 
[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  {§  5S4-586;  Dec.  Dig.  <&5>250.] 

2.  Sales  ^=»285— Action  fob  Pbxgb  —  Db* 
fi&NSB  —  Bkbaoh  of  Wabkantt  —  NonoB  OF 
Defects. 

Where,  in  an  action  for  the  price  of  ma- 
chinery, defendant's  own  evidence  showed  that, 
though  within  five  days  be  learned  of  the  defects 
complained  of,  he  failed  to  notify  plaintiff  of 
same  as  required  by  the  sale  contract,  plaintiff's 
alleged  breach  of  warranty  was  not  available 
as  a  defense. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §i  806-808,  810 ;    Dec.  Dig.  «s»285.] 

S,  Sales  ^=s>445— Action  fob  Pbice— STxaiOB- 
sioN  OF  Issue- Evidence. 

Where,  in  an  action  for  the  price  of  ma- 
chinery bought  under  a  contract  containing  a 
warranty  as  to  its  condition  and  requiring  that 
notice  of  defects  be  given  within  dve  days,  the 
evidence  showed  that  defendant  retained  the 
machinery  without  complaint  for  nearly  three 
years,  and.  to  secure  an  extension  of  time,  rep- 
resented that  it  was  in  good  condition,  and 
Eromised  to  ^ay  for  same  if  given  time,  and  that 
e  collected  insurance  on  a  portion  which  was 
•destroyed  and  later  sold  the  remainder,  recom- 
mending to  the  purchaser  that  It  was  ''good  of 
its  kind,"  it  was  error  to  submit  to  the  Jury 
whether  the  machinery  came  up  to  the  specmca- 
tiens  of  the  contract  and  what  was  the  differ- 
ence between  its  value  as  delivered  and  its  val- 
ue had  it  come  up  to  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  §i  1303-1308;    Dec  Dig.  <&s>445.] 

Appeal  from  Superior  Court,  Surry  Ck)un- 
ty;  Lyon,  Judge. 

Action  by  the  Frick  Company  against  J.  E. 
Boles.  From  the  judgment,  plaintiff  appeals. 
Keversed. 

This  is  an  action  to  recover  the  balance 
due  on  notes  executed  for  the  purchase  price 
of  certain  machinery  and  to  subject  certal^i 
property  conveyed  to  the  payment  thereof. 
On  the  25th  day  of  June,  1008,  the  plaintiff, 
through  its  agent,  Dellinger  of  Salisbury, 
together  with  E.  A.  Griffeth  of  Winston-Salem, 
sold  to  the  defendant  Boles  a  portable  engine 
and  thresher,  the  purchase  price  to  be  $875. 
The  machine  was  delivered  on  the  6th  of 


July,  1906,  and  the  defendant  paid  caidi  $100 
at  the  time  of  the  delivery,  and  executed 
three  notes  of  $194,  all  dated  July  6,  1908, 
and  due  as  follows,  November  1,  1909,  No- 
vember, 1,  1910,  and  one  note  for  $193  due 
November  1,  1911,  and  also  a  deed  of  trust 
in  which  the  defendant  secured  said  notes  by 
the  conveyance  of  the  engine  and  attach- 
ments and  the  thresher  and  attachments  for 
which  the  notes  were  executed  as  purchase 
money.  It  was  admitted  by  the  plaintiff  that, 
in  addition  to  the  $100  cash,  the  defendant 
Boles  had  paid  all  of  the  purchase-money 
notes  except  $194  due  November  1,  1910,  and 
on  this  note  he  had  paid,  April  13,  1911,  $27.- 
92,  and  on  May  22,  1911,  he  had  also  paid 
$38.96,  and  also  a  further  unpaid  note  for 
$193  due  November  1,  1911. 

The  material  parts  of  the  contract  of  sale 
are  as  follows: 

Frick  Company  makes  the  following  warranty 
with  respect  to  machinery  above  mentioned,  to 
wit  J 

(1)  That  it  is  well  built,  of  good  material, 
and  when  properly  operated  will,  under  like  con- 
ditions, perform  as  well  as  any  other  machinery 
of  the  same  size  and  rated  capacity. 

(2)  If,  after  notice  as  hereinafter  provided, 
and  opportunity  given  to  make  machinery  ful- 
fill terms  of  warranty,  it  fails  to  make  said  ma- 
chine or  attachment,  or  defective  part  thereof, 
perform  according  to  contract,  it  agrees  to  take 
back  such  machine  or  attachment,  or  defective 
part,  and  at  its  option  refund  the  money,  notes, 
etc..  received  therefor,  or  replace  the  same. 

(3)  If  any  part  of  the  machinery  proves  to 
be  defective  within  six  months  after  being  put 
into  operation,  it  will  furnish  a  duplicate  there- 
of free,  except  freight,  if  said  part  is  properly 
presented  to  agent  through  whom  purchased,  or 
at  factory;  and  such  defect  clearly  appears  to 
be  due  to  workmanship  or  material. 

The  purchaser  agrees  as  follows,  to  wit: 

(a)  If  machinery  does  not  fulfill  terms  of  war- 
ran^,  to  give  notice  in  writing  to  the  agent 
through  whom  purchased,  and  by  registered  let- 
ter to  Frick  Company,  Waynesboro,  Pa.,  within 
five  days  from  first  putting  same  m  operation, 
stating  in  what  respect  said  machinery  fails 
to  perform.  If  defects  reported  are  such  as 
can  be  remedied  by  purchaser,  Frick  Company 
may,  by  letter,  suggest  remedy.  If  such  pur- 
chaser still  fails  to  make  same  perform,  he  will 
immediately  notify  Frick  Company  again,  at 
Waynesboro,  Pa.,  by  telegram  or  registered  let- 
ter, and  allow  reasonable  time  to  remedy  defects, 
rendering  at  all  times  friendly  assistance.    . 

(b)  To  return  machinery  to  place  where  re- 
ceived, if  Frick  Company  fails,  after  notice  as 
above,  to  make  same  fulfill  terms  of  warranty. 

(c)  if  machinery  is  used  longer  than  five  days 
from  first  putting  same  in  operation,  without 
notice  of  failure  to  fulfill  warranty  as  required 
in  paragraph  (a)  above,  or  if  used  at  all  after 
Frick  Company  is  alleged  to  have  failed  to  rem- 
edy defects,  it  shall  operate  as  an  acceptance  of 
same  and  as  a  fulfillment  of  the  terms  of  war- 
ranty. 

The  jury  returned  the  following  verdict: 

(1)  In  what  amount  is  the  defendant  indebted 
to  the  plaintiff?  Answer:  $160.61,  with  interest 
on  same  from  May  22,  1911.  and  $193,  with  in- 
terest on  same  from  Jul;^  6,  1908. 

(2)  Is  the  plaintiff  entitled  to  the  possession 
of  the  property?    Answer:  Yes. 

(3)  Did  the  defendants  give  notice  in  writing 
to  the  agent  through  whom  he  purchased  the 
machinery  and  by  registered  letter  to  the  plain- 
tiff at  Waynesboro,  Pa.,  within  five  days  from 
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first  putting  same  In  operation,  stating  that  the 
machinery  was  defective,  and  in  what  respect 
it  was  defective,  and  asking  the  plaintiff  to  rem* 
edy  the  defect?    Answer:  No. 

(4)  If  so,  did  plaintiff,  after  such  notice  from 
defendant,  induce  the  defendant  to  keep  and 
operate  the  machinery  and  try  to  remedy  such 
defects?    Answer:  No. 

(5)  Was  five  days  a  reasonable  time  in  which 
to  test  the  machinery  delivered  to  defendant? 
Answer:  No. 

(6)  Did  the  machinery  delivered  by  the  plain- 
tiff to  defendant  come  up  to  the  specifications 
and  requirements  of  the  written  contract?  An- 
swer: No. 

(7)  What  was  the  difference  between  the  val- 
ue of  the  machinery  as  delivered  to  defendant, 
and  its  value  had  it  come  up  to  contract?  An- 
swer: $200.  ^ 

The  plaintiir  excepted  to  the  submission 
to  the  Jury  of  the  fifth,  sixth,  and  seventh 
issues.  The  plaintiff  moved  for  Judgment  on 
the  first,  second,  third,  and  fourth  Issues, 
which  was  refused,  and  it  excepted.  Judg- 
ment was  entered  upon  the  verdict,  and  the 
plaintiff  appealed. 

Watson,  Buxton  &  Watson,  of  Winston- 
Salem,  and  Winston  &  Biggs,  of  Raleigh,  for 
appellant  J.  H.  Folger,  of  Mt  Airy,  for 
appellee. 

ALLEN,  J.  [1]  There  was  error  in  sub- 
mitting the  fifth  Issue  to  the  Jury  because 
there  Is  neither  allegation  nor  proof  that 
the  time  provided  In  the  contract  was  not  a 
reasonable  time  for  the  examination  of  the 
machinery  purchased,  and  the  question  as 
to  whether  five  days  Is  a  reasonable  tUue  In 
contracts  like  the  one  before  us  does  not 
arise. 

[2]  On  the  contrary,  the  evidence  intro- 
duced by  the  defendant  shows  that  he  knew 
of  the  defects  of  which  he  now  complains,  if 
they  existed  on  the  first  day  the  machinery 
was  operated,  and  that,  instead  of  its  con- 
dition Improving,  it  grew  worse. 

The  defendant  himself  testified: 

"That  Dellinger,  the  agent,  was  present  when 
the  machinery  was  set  up.  That  the  machine 
cut  the  grain  of  the  wheat  as  it  threshed,  and 
defendant  told  him  about  it.  Dellinger  said  he 
would  remedy  that.  He  took  out  one  of  the  con- 
caves, and  after  this  was  done  he  discovered 
that  the  wheat  was  left  in  the  straw  and  it 
would  go  out  of  the  pin  with  the  straw  and 
chaff  to  some  extent.  That  he  ran  the  machine, 
but  it  got  worse ;  the  engine  would  not  pump ; 
it  was  hard  to  make  it  steam ;  the  center  crank 
was  always  bending ;  the  pump  would  not  force 
water  into  the  boiler." 

And  the  brother  of  the  defendant  testified: 

"That  the  machine  did  not  do  good  work  at 
the  start.  That  he  heard  his  brother  tell  Del- 
linger  that  it  did  not  work,  and  he  saw  him 
take  out  the  concave  and  tell  him  that  it  would 
get  better,  but  in  the  opinion  of  the  witness  it 
got  worse  and  never  threshed  more  than  half  of 
the  wheat  a  machine  should  thresh.  It  would 
get  hot  and  stop,  and  a  good  deal  of  time  was 
wasted.  It  didn't  have  the  power.  That  he 
threshed  his  wheat  the  second  season  and  he 
could  see  no  difference;  it  wasted  the  wheat." 

If  tnerefore  the  defendant  knew   within 

the  five  days  provided  for  in  the  contract 

that  the  machinery  did  not  fulfill  the  terms 

of  the  warranty  of  the  plaintiff,  it  became 


his  duty  to  notify  the  plaintiff,  as  be  had 
agreed  to  do,  in  orden  that  the  plaintiff 
might  make  repairs  or  supply  him  with  new 
machinery,  and  upon  failure  of  the  plaintiff 
to  perform  this  duty  he  agreed  that  he  would 
return  the  machinery. 

The  Jury  has  found  without  objection  upon 
the  part  of  the  defendant  that  he  failed  to 
give  this  notice,  and,  if  so,  he  cannot,  under 
the  authorities,  have  relief  upon  his  alleged 
breach  of  warranty.  Plercy  v.  Moore,  46  N. 
O.  131 ;  Mahi  v.  Field,  144  IJ.  O.  307,  56  S. 
B.  943,  11  L.  R.  A.  (N.  S.)  245,  119  Am.  St 
Rep.  956;  Piano,  Co.  v.  Kennedy,  152  N.  C. 
197,  67  S.  E.  488;  Robinson  v.  Huffstetler. 
165  N.  O.  459,  81  S.  B.  753 ;  Oltman  v.  Wil- 
liams, 167  N.  C.  314,  83  S.  B.  348. 

In    Robinson   y.    Huffstetler,    supra,    the 

court,  after  citing  with  ai^roval  35  Cyc.  437, 

and  Manufacturing  Company  v.  Lumber  Com- 

pany,  159  N.  C.  510,  75  S.  E.  718,  says: 

"It  seems  therefore  to  be  settled  that  when 
there  is  an  express  warranty  in  the  sale  or  ex- 
change of  personal  property,  and  it  is  a  pait 
of  the  contract  of  sale  that  the  property  is  to 
be  returned  within  a  specified  time,  if  not  na 
warranted  to  be,  ^at  the  complaining  party 
can  have  no  redress  by  reason  of  the  warranty, 
in  the  absence  of  fraud,  without  offering  to  re- 
turn the  property  within  the  time  named.** 

And  in  the  later  case  of  Oltman  t.  Wil- 
liams: 

"It  is  well  settled  that  a  party  relying  'npou 
and  setting  up  a  written  warranty  of  quality 
in  the  sale  of  personal  property  is  bound  by  the 
terms  of  that  warranty  and  must  comply  with 
them,  In  order  to  be  entitled  to  redress  in  an  ac- 
tion to  recover  the  purchase  price.  Bank  v. 
Walser,  162  N.  C.  54  [77  S.  E.  1006] ;  Main  v. 
Griffin,  141  N.  C.  43  [53  S.  E.  727] ;  Robuiaoii 
V.  Huffstetier,  165  N.  C.  459  [81  S,  E.  753]." 

[31  Not  only  did  the  defendant  faO  to  giTe 
notice  to  the  plaintiff,  but  it  appears  from 
the  record  that  57  letters  passed  between 
them  beginning  in  November,  1908,  and  end- 
ing in  September,  1911,  and  that  in  no  let- 
ter written  by  the  defendant  did  he  make 
complaint  that  the  machinery  did  not  sads- 
fj  the  terms  of  the  warranty.  He  repeated- 
ly requested  indulgence  upon  his  notes,  made 
frequent  promises  to  pay,  and  represented 
the  machinery  to  be  In  good  condition.  He 
wrote  the  plaintiff: 

On  November  25,  1908 :  "I  will  certainly  pay 
you  If  you  can  wait  on  me.  If  not  you  win 
have  to  take  the  machine.  It  is  in  good  con- 
dition." 

On  January.  9,  1909 :  "I  hope  the  company 
wiU  wait  on  me  a  while  longer.  The  madiine 
is  in  good  shape  and  was  not  used  but  a  short 
time.'^ 

On  January  22,  1909 :  **1  am  not  in  shape  to 
pay  it  now,  but  if  you  will  give  me  a  chance  I 
will  certainly  pay  you,  and  if  you  can't  wait 
here  is  the  machine  in  good  shape,  well  cared 
for.  nothing  broken  in  any  way. 

On  November  1,  1909 :  "Do  the  best  you  can 
for  me.  for  I  am  In  a  very  close  place  for  mon- 
ey. Tne  machine  is  in  good  condition,  well  car- 
ed for." 

And  on  January  3,  1910:  **Hope  you  can 
wait  on  me  a  little  while  longer.  The  machine 
is  in  nice  shape,  in  good  condition." 

It  also  appears  from  the  evidence  of  the 
defendant  that  the  thresher  was  burned  in 
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1010,  and  that  he  collected  the  insurance 
money  of  $150,  and  he  only  claims  to  have 
paid  $100  of  the  Insurance  to  the  plaintiff; 
and  that  since  the  commencement  of  this 
action  he  sold  the  engine  and  recommended 
it,  "good  of  its  kind,"  to  the  purchaser. 

If  therefore  the  machinery  did  not  satisfy 
the  terms  of  the  warranty  and  the  defendant 
knew  of  the  defects  within  the  five  days 
stipulated  in  the  contract,  and  if  he  failed 
to  give  notice  to  the  plaintiff  in  order  that  It 
might  make  such  changes  as  were  neces- 
sary, and  if  the  contract  required  the  de- 
fendant to  return  the  machinery  if  such 
changes  were  not  made,  the  defendant  can- 
not now,  after  retaining  the  machinery  three 
or  four  years  without  complaint,  rely  upon 
a  breach  of  the  warranty,  and  it  was  there- 
fore error  to  submit  the  sixth  and  seventh 
issues  to  the  jury,  and  the  plaintiff  was  en- 
titled to  Judgment  upon  the  first,  second, 
third,  and  fourth  issues. 

Reversed. 


(168  N.  C.  582) 

MORTON  et  al.  v.  WASHINGTON  LIGHT  & 
WATER  CO.     (No.  40.") 

(Supreme  Court  of  North  Carolina.     April  14, 

1915.) 

Watebs  and  Watkb  Courses  «=»206— Wa- 
TEBwoBKs  Company— Liability  of. 

Where  a  waterworks  company  agreed  with 
the  city  to  furnish  a  given  pressure  for  fire  pro- 
tection, citizens  whose  property  was  destroyed 
through  fire,  owin^  to  the  company's  failure  to 
furnish  the  required  pressure,  may  recover 
against  it,  the  contract  being  for  their  benefit 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  301;  Dec.  Dig.  «=:» 
206.} 

Walker  and  Hoke,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Beaufort 
County. 

Action  by  Charles  L.  Morton  and  another 
against  the  Washington  Light  &  Water  Com- 
pany. From  judgment  for  plaintiffs,  defend- 
ant appeals.    Affirmed. 

This  action  is  a  consolidation  of  two  ac- 
tions originally  brought  and  entitled  "Charles 
L.  Morton  v.  Washington  Light  &  Water 
Co."  and  **W.  B.  Morton,  Trading  as  W,  B. 
Morton  &  Co.  ▼.  Washington  light  &  Water 
Co."  The  alleged  damage,  in  each  instance^ 
was  based  upon  the  same  alleged  negligence, 
and  at  the  trial  of  the  action  the  two  causes 
were  consolidated  by  consent'  The  plaintiff 
Charles  L.  Morton  was  originally  suing  for 
the  destruction  of  a  store  building  owned  by 
him  by  fire,  which  occurred  on  the  night  of 
July  27,  1911,  and  the  plaintiff  W.  B.  Morton 
was  suing  for  the  destruction  or  loss  of  a 
stock  of  goods  contained  in  the  store  at  that 
time,  and  owned  by  the  said  W.  B.  Morton. 
Both  plaintiffs  in  their  complaint  alleged  that 
the  defendant  entered  into  a. contract  with 
the  town  of  Washington  in  1901  to  build  and 
maintain  a  waterworks  system,  and  to  fur- 
nish a  certain  pressure  with  which  to  fight 


fires;  that  on  the  night  of  July  27,  1911,  a 
fire  originated  in  a  building  adjoining  the 
building  of  the  plaintiff  Charles  L.  Morton, 
and  that,  by  reason  of  the  negligent  failure 
of  the  defendant  company  to  furnish  the 
pressure  which  it  contracted  to  furnish,  the 
fire,  originating  in  the  George  Morton  build- 
ing (that  is,  the  building  adjoining  the 
Charles  L.  Morton  building),  spread  to  and 
destroyed  or  burned  the  building  of  the 
plaintiff  Charles  L.  Morton  and  the  stock  of 
goods  therein  owned  by  the  plaintiff  W.  B. 
Morton.  The  contract  stipulated  that  it 
was — 

"to  afford  a  supply  of  water  for  the  use  of  the 
citizens  of  the  town  of  Washington,  and  in  or^ 
der  to  furnish  jprotection  from  fire  to  the  proper- 
ty of  said  citizens." 

The  buildings  were  separated  by  a  wooden 
partition.  The  building  owned  by  Charles  L. 
Morton  was  insured  for  the  sum  of  $4,000, 
which  insurance  he  collected.  The  stock  of 
goods  owned  by  W.  B.  Morton  was  insured 
for  $1,000,  which  insurance  he  collected.  The 
plaintiff  Charles  L  Morton  in  his  original 
complaint  sued  for  $2,000  for  damage  to  the 
building,  and  the  plaintiff  W.  B.  Morton  sued 
for  $1,500  for  lo8s  of  personal  property.  At 
the  time  and  ui>on  the  day  the  cause  was 
set  for  trial,  the  plaintiff  Charles  L.  Morton, 
for  the  first  time,  asked  leave  of  the  court  to 
amend  his  complaint  The  court,  in  its  dis- 
cretion, over  the  objection  of  the  defendant, 
permitted  the  amendment  The  defendant 
thereupon  moved  the  court  for  a  continuance 
of  the  cause  until  the  next  succeeding  term. 
This  motion  the  court  refused,  but  continued 
the  cause  until  the  next  succeeding  day,  or 
for  a  period  of  about  24  hours.  The  follow- 
ing verdict  was  rendered  by  the  jury : 

"1.  At  the  time  of  the  injury  to  and  destruc- 
tion of  the  property  of  plaintiffs  by  fire,  had  the 
defendant  water  company  undertaken  to  fur- 
nish the  city  of  Washington  a  supply  of  water 
according  to  the  plans  and  specifications  con- 
tained in  the  agreement  and  contract  of  De- 
cember 11,  1901,  as  set  out  in  the  complaint,  in 
the  quantity,  under  the  pressure,  and  for  the 
purposes  therein  recited?     Answer:    Yee. 

**2.  At  such  time  was  said  defendant  company 
engaged  in  supplying  water  to  said  city  of  Wash- 
ington under  and  pursuant  to  said  agreement 
and  contract,  and  in  the  exercise  and  enjoyment 
of  the  privileges  of  the  same,  and  demanding  and 
collecting  from  the  said  city  the  price  stipulated 
in  the  said  agreement  for  furnishing  water,  at 
its  customary  times  for  making  such  collections, 
during  the  year  and  period  in  which  plaintiff's 
loss  accrued?    Answer:    Yes. 

*'3.  At  the  time  of  the  injury  to  and  destruc- 
tion of  the  property  of  the  plaintiffs  by  fire,  did 
the  defendant  water  company  fail  and  neglect 
to  furnish  the  quantity  and  pressure  of  water 
it  had  agreed  to  furnish  on  occasion  of  fire  In  its 
said  contract  with  the  dty  of  Washington?  An- 
swer :    Yes. 

*'4.  If  so,  was  the  property  of  the  plaintiffs  in- 
jured and  destroyed  by  the  negligence  of  de- 
fendant as  alleged  in  the  complaint?  Answer: 
Yes. 

"5.  If  so,  what  damages,  if  any,  is  the  plain- 
tiff Charles  L.  Morton  entitled  to  recover  of  the 
defendant?     Answer:     $2,500.00  with  interest 

'*6.  If  so,  what  damages,  if  any,  is  the  plain- 
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•iff  W.  B.  Morton  entitled  to  recover  of  the  de- 
fendant?   Answer:   $1,000.00,  with  interest." 

The  defendant  raised  the  question  as  to  its 
liability  to  the  plaintiff  by  exception  to  the 
judgment,  prayers  for  instmction,  i(nd  by 
motion  for  Judgment  of  nonsuit  There  are 
other  exceptions  relied  on  which  will  appear 
in  the  opinion  of  the  court.  There  was  judg- 
ment for  the  plaintiffs,  and  the  defendant 
appealed. 

Rodman  &  Bonner  and  W.  B.  Rodman,  Jr., 
both  of  Washington,  N.  C,  and  W.  A.  Wil- 
cox, of  Scranton,  Pa.,  for  appellant  Daniel 
&  Warren  and  A.  D.  MacLean,  all  of  Wash- 
ington, N.  0.,  for  appellees. 

ALLEN,  J.  The  principles  announced  in 
Gorrell  v.  Water  CJo.,  124  N.  O.  328,  32  S.  E. 
720,  46  Lu  R.  A.  513,  70  Am.  St  Rep.  598, 
established  the  .liability  of  the  defendant  to 
the  plaintiffs  upon  the  facta  found  by  the 
jury  and  those  admitted  in  the  pleadings, 
and  the  defendant,  realizing  this,  asks  us  to 
overrule  that  case.  We  have  therefore  re- 
examined the  decisions  in  this  and  other  ju- 
risdictions, and  the  arguments  and  reasoning 
upon  which  they  rest,  and  after  full  consid- 
eration have  determined  to  adhere  to  the 
former  ruling  of  this  court.  It  may  be  con- 
ceded, as  contended  by  the  defendant,  that 
the  weight  of  authority,  measured  by  number, 
is  against  the  decision  in  the  (lorrell  Case, 
but  this  was  known  and  considered  at  the 
time  of  its  rendition,  and  since  then.  Instead 
of  receding  from  the  position  then  taken,  the 
.  doctrine  has  been  affirmed  in  Fisher  v.  Wa- 
ter Co.,  128  N.  C.  357,  38  S.  E.  912 ;  Lacy 
V.  Webb,  130  N.  C.  546,  41  S.  E.  549;  Gas- 
tonia  V.  Eng.  Co.,  131  N.  C.  368,  42  S.  E.  857 ; 
Wadsworth  v.  Concord,.  133  N.  C.  594,  45 
S.  E.  948 ;  Voorhees  v.  Porter,  134  N.  C.  602, 
47  S.  E.  31,  66  L.  R.  A.  736;  Kernodle  ▼. 
Tel.  Co.,  141  N.  C.  445,  54  S.  E.  423,  8  Ann. 
Cas.  469;  Helms  v.  Tel.  Co.,  143  N.  a  393, 
55  S.  E.  831,  8  L.  R.  A.  (N.  S.)  249,  118  Am. 
St  Rep.  811,  10  Ann.  Cas.  643;  Wood  t. 
Kincaid,  144  N.  O.  395,  57  S.  E.  4 ;  Clark  v. 
Bonsai,  157  N.  C.  275,  72  S.  E.  954,  48  L.  R. 
A.  (N.  S.)  191;  Brady  v.  Randleman,  159  N. 
C.  436,  74  S.  E.  811,  and  In  Jones  r.  Water 
Co.,  135  N.  C.  554,  47  S.  E.  615. 

In  the  last  case  the  contract  was  sindlar 

to  the  one  now  before  us  and  the  court  said 

upon  the  right  to  sue: 

"There  con  be  no  real  contention  that  the 
plaintiff,  a  citizen  and  taxpayer,  and  one  of  the 
beneficiaries  in  the  purview  of  this  contract 
cannot  prosecute  this  action.  He  is  the  real 
party  in  interest  He  is  taxed  with  payment  of 
his  pro  rata  of  the  annual  rental.  The  town 
cannot  maintain  this  action  for  the  loss  sustain- 
ed by  him  by  reason  of  the  defendant's  failure  to 
perform  the  provisions  of  the  contract  above 
recited.  For^  this  injury  the  plaintiff  aJone  can 
sue.  This  point  was  discussed  and  settled  in 
Gorrell  v.  Water  Co.,  124  N.  C.  328  [32  S.  E. 
720],  46  L,  R.  A.  513,  70  Am.  St  Rep.  598, 
which  has  been  followed  in  Fisher  v.  Water 
Co.,  128  N.  C.  375  [38  S.  E.  912],  and  cited 
and  approved  in  Lacy  v.  Webb,  130  N.  C.  546 
[41  S.  E.  549]  and  Gastonia  v«  iSngineering  Ca, 


131  N.  C.  366  [42  S.  B.  857],  In  which  last  th* 
doctrine  is  elaborated.  The  same  principle  bad 
been  often  affirmed  prior  to  Gorrell's  Case,  to 
wit  that  the  beneficiary  of  a  contract  though 
not  a  party  to  it  nor  expressly  named  thereiii, 
can  maintain  an  action  for  a  breach  of  such 
contract  causing  injury  to  him,  if  the  contract 
waa  made  for  his  benefit'* 

It  also  appears  that  the  case  has  been  fol- 
lowed In  Mugge  V.  Tampa  Waterworks,  52 
Fla.  871,  42  South.  81,  6  L.  R.  A.  (N.  S.) 
1171,  120  Am.  St  Rep.  207,  Springfield  Ins. 
Co.  V.  Graves  County  Water  Co.,  120  Ky.  40t, 
85  S.  W.  205,  and  in  Guardian  Trust  Go.  ▼. 
Fisher,  200  XT.  S.  57,  26  Sup.  Ct  186,  50  L. 
Ed.  867.  The  court,  afllrming  the  principle, 
says: 

"It  is  true  that  a  company  contractinff  with 
a  city  to  construct  waterworks  and  supply  wa- 
ter may  fail  to  commence  performance.  Ita 
contractual  obligations  are  then  with  the  city 
only,  which  may  recover  damages  but  merely 
for  breach  of  contract  There  would  be  no  tort, 
no  negligence,  in  the  total  failure  on  the  part 
of  the  company.  It  may  also  be  true  that  no 
citizen  is  a  party  to  such  a  contract  and  has 
no  contractuid  or  ot^er  right  to  recover  for  the 
failure  of  the  company  to  act,  but  if  the  com- 
pany proceeds  unaer  its  contract  constructs, 
and  operates  its  plant  it  enters  upon  a  public 
calling.  It  occupies  the  streets  of  tfie  citr; 
acquires  rights  and  privileges  peculiar  to  itself. 
It  invites  the  citizens,  and  if  they  avail  them- 
selves of  its  conveniences  and  omit  making  oth- 
er and  personal  arrangements  for  a  supply  of 
water,  then  the  company  owes  a  duty  to  them  in 
the  discharge  of  its  public  calling;  and  a  neg- 
lect by  it  in  the  discharge  of  the  obligations  im- 
posed by  its  charter,  or  by  contract  with  the 
city,  may  be  regarded  as  a  breach  of  absolute 
duty,  and  recovery  may  be  had  for  such  neg- 
lect. The  action,  however,  is  not  one  for  breach 
of  contract  but  for  n^Iigence  in  the  discharge 
of  such  duty  to  the  public,  and  is  an  action  for 
a  tort" 

Another  reason  for  refusing  to  sustain  the 
position  of  the  defendant  Is  that  it  entered 
into  the  contract  with  the  city  of  Washing- 
ton In  1901,  two  years  after  the  Gorrell  Case 
was  decided,  and  as  all  laws  relating  to  the 
subject-matter  of  a  contract  enter  Into  and 
form  a  part'of  It  as  If  expressly  referred  to 
or  Inoorporated  in  Its  terms  (Lehigh  Water 
Co.  v:  Easton,  121  U.  S.  391,  7  Sup.  Ct  9161, 
80  L.  Ed.  1069;  Wooten  y.  HUl,  98  N.  C.  53, 
3  &  E.  84^,  it  was  within  the  oontemplatloa 
of  the  parties  at  the  time  the  contract  was 
made  that  the  defendant  would  be  liable  to 
the  citizen  for  loss  by  fire  caused  by  its  neg- 
ligent failure  to  perform  the  terms  of  the 
contract,  as  held  in  the  Gorrell  Case,  and  to 
hold  otherwise  now  would  relieve  the  defend- 
ailt  of  a  responsibility  which  it  knowingly; 
assumed. 

The  other  exceptions  relied  on  by  the  de- 
fendant will  be  considered  in  the  order  in 
which  they  are  discussed  in  the  briefs. 
t  1.  The  amendment  to  the  complaint  which 
was  filed  by  permission  of  the  court  on  the 
day  before  the  trial,  only  added  an  addi- 
tional item  of  damage,  and  did  not  charge 
the  issues  raised  by  the  pleadings,  and  it 
does  not  appear  in  the  record  that  the  time 
allowed  the  defendant  to  prepare  its  evidence 
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was  not  ample.  The  rule  as  to  a  continu- 
ance when  new  parties  are  made  or  amend- 
ments allowed,  is  correctly  stated  in  Watson 
V.  RaUroad,  164  N.  G.  180,  80  S.  E.  175, 
where  the  court  says: 

"If  new  parties  are  made  or  amendments  al- 
lowed, which  change  the  issues,  and  a  purty  is 
not  prepared  with  his  evidence  to  meet  the 
changed  conditions,  he  is  entitled  to  a  continu- 
ance as  a  matter  of  right  (Dobson  v.  Railroad, 
129  N.  a  291  [40  S.  E.  42]),  but  ordinarily  the 
ruling  of  the  judge  upon  a  motion  for  continu- 
ance is  a  matter  of  discretion,  and  not  review- 
able, and  in  this  case  it  appears  that  there  was 
no  change  in  the  pleadings  or  issues,  and  no  sug- 

Sestion  that  it  would  be  more  prejudicial  to  the 
efendant  to  try  at  that  time  than  at  any  other/' 

It  does  not  appear  that  the  defendant  has 
been  prejudiced,  or  that  the  discretion  rest- 
ed in  the  trial  Judge  has  been  abused,  and 
the  exception  to  the  refusal  to  continue  must 
therefore  be  overruled. 

2.  The  plaintifiTs  introduced  evidence  tend- 
ing to  prove  that  the  capacity  of  the  defend- 
ant's plant  had  decreased  since  its  installa- 
tion, and  the  defendant's  evidence  was  that 
it  had  at  all  times  complied  with  its  con- 
tract. The  plaintiffs  further  introduced  evi- 
dence; the  defendant  objecting  thereto,  that 
the  defendant  had  fftiled  to  supply  water  ac- 
cording to  its  contract  at  other  fires  before 
the  fire  which  destroyed  the  property  of  the 
plaintiffs.  This  evidence  does  not  fall  under 
the  condemnation  of  the  rule,  which  forbids 
the  proof  of  other  negligent  acts  as  evidence 
of  the  negligence  complained  of,  and  was 
competent  upon  the  question  as  to  the  condi- 
tion and  capacity  of  the  plant  at  the  time  of 
the  fire.  There  were  no  exceptional  circum- 
stances connected  with  the  other  fires;  and, 
BO  far  as  the  evidence  disclosed,  the  plant 
was  in  its  usual  condition.  If  so,  and  the 
capacity  had  decreased,  as  the'  plaintiffs  con- 
tend, the  fact  that  it  did  not  furnish  water 
according  to  the  contract  at  other  fires  would 
be  some  proof  that  it  could  not  do  so  at  the 
time  of  the  fire  complained  of.  The  evidence 
comes  within  the  principle  of  the  case  of 
Blevins  ▼.  Cotton  Mills,  150  N.  0.  493,  64  S. 
B.  428. 

3.  A  witness  for  the  plaintiff  was  asked  a 
question  by  the  defendant  on  cross-examina- 
tion which  the  court  refused  to  permit  the 
witness  to  answer;  but,  as  there  is  nothing 
to  indicate  what  the  answer  of  the  witness 
would  have  been,  the  exception  to  the  action 
of  the  court  cannot  be  considered.  Wallace 
V.  Barlow,  165  N.  C.  676,  81  S.  E.  924. 

4.  The  defendant  introduced  its  president 
and  superintendent,  each  of  whom  testified 
substantially  that  the  plant  of  the  defendant 
was  at  all  times  properly  equipped  and  main- 
tained, and  the  plaintiffs  were  permitted  to 
prove,  upon  cross-examination  and  by  other 
witnesses,  declarations  of  the  president  and 
superintendfeSitt  made  after  the  fire,  tending 
to  contradict  their  testimony.  This  does  not 
rome  within  the  principle  excluding  the  dec- 
larations of  an  agent  as  to  a  past  occurrence, 
and'  the   evidence   was   properly    admitted. 


The  rule  and  the  exception  are  applied  to 

Pate  V.  Steamboat  Co.,  148  N.  C.  673,  62  S.  B. 

614,  as  follows: 

"Of  course,  the  declarations  of  the  boat  hand, 
mad^  after  the  occurrence,  are  incompetent  for 
the  purpose  of  proving  the  dangerous  condition 
of  the  bateau.  Southerland  v.  Railroad,  106 
N.  C.  100  [11  S.  E.  189].  But,  having  been 
examined  by  the  defendant  as  its  witness  as  to 
the  condition  of  the  bateau,  it  was  competent 
to  impeach  or  contradict  his  evidence  upon  that 
point  by  his  declarations  on  that  subject  to 
Glover.  To  la^  the  foundation  for  offering  such 
impeaching  evidence,  it  was  proper  to  ask  the 
witness  on  cross-examination  the  question  ob- 
jected ta" 

5.  The  plaintiffs  introduced  evidence  of 
the  value  of  the  property  destroyed  by  the 
fire.  The  defendant  introduced  the  com- 
plaint, in  which  it  is  alleged  that  this  prop- 
erty was  valued  for  taxation  at  its  true  vaU 
«e,  and  then  offered  the  tax  list  for  the  pur- 
pose of  proving  the  ralue  for  taxation  to  hB 
less  than  as  shown  by  the  evidence  for  the 
plaintiffs,  which  the  court  excluded.  Au- 
Hiority  can  be  found  In  supi>ort  of  the  gen- 
eral proposition  that  the  tax  list  is  inadmis- 
sible upon  the  question  of  value,  but  in  none 
of  the  cases  was  the  t&ct  present  as  In  this 
that  the  party  against  whom  it  was  offered 
had  alleged  that  the  tax  list  showed  the  true 
value.  If  fhe  plolntifl  had  made  a  declara- 
tion as  to  value  on  the  streets,  no  one  would 
question  the  right  to  offer  this  <leclaration 
against  \dm,  nor  would  the  right  to  look  at 
the  tax  list  to  ascertain  the  value  be  denied 
if  it  had  been  attached  to  the  complaint  as 
an  exhibit  If  so,  it  can  malce  no  difference 
as  to  the  competency  of  the  evidence  that  th» 
true  value  appeared  on  the  tax  list  in  the 
ofBce  of  the  sheriff  or  of  the  register  of  deeds 
instead  of  attaching  the  list  to  his  com- 
plaint; and,  in  our  opinion,  the  evidence 
ought  to  have  been  received. 

This  entitles  the  defendant  to  a  new  trial, 
but  it  is  restricted  to  the  issue  of  damages. 

Partial  new  trial. 

BROWN,  J.  (concurring  in  result).  I  rec- 
ognize the  fact  that  the  overwhelming  weight 
of  authority,  including  that  of  the  Supreme 
Court  of  the  United  States,  is  against  the 
decisions  of  this  court  in  the  Gorrell,  Fisher, 
and  Jones  Cases,  cited  in  the  opinions  in  this 
case.  But  all  three  of  those  cases  were  de- 
cided and  the  opinions  published  before  the 
contract  in  this  case  was  entered  into.  Those 
decisions  were  well  known  to  be  the  law  of 
North  Carolina  when  the  franchise  given  to 
the  defendant  was  applied  for,  and  when  it 
was  agreed  upon  and  its  terms  accepted. 
Whether  those  cases  were  correctly  decided 
or  not,  they  were  the  accepted  law  of  this 
state  at  that  time,  and  upon  well-established 
principles  entered  into  and  formed  a  j^art  of 
the  contract  under  which  the  defendant  op- 
erated, unless  there  is  something  to  be  found 
in  the  contract  excluding  such  hypothesis. 
In  referring  to  tills  well-settled  rule  of  law, 
Mr.  Justice  Walker  says  in  Hill  v.  Railroad, 
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143  N.  C.  576,  55  S.  B.  854,  9  L.  R.  A.  (N.  S.) 

606: 

**We  adopted  that  rule  in  Long  v.  Walker,  105  \ 
N.  C.  109  [10  S.  B.  858],  where  It  was  held  I 
that  a  former  adjudication  of  the  court,  in  con- ' 
struing  a   statute  or  the  organic  law,   should 
stand   when  it  has  been  recognized   for  years, 
and  In  such  a  case  the  principle  settled  or  the 
meaning  given  to  the  statute  becomes  a  rule  for 
guidance  in  making  contracts,  and  also  a  rule 
of  property,  and  that  it  should  not  be  disturbed 
even  though  the  conclusion  reached  may  not  be 
satisfactory  to  the  court  at  the  time  the  same 
matter  is  again  presented." 

Under  the  decisions  of  this  court,  tlie  con- 
tract was  made  by  the  city  for  the  benefit  of 
its  citizens,  and  they  had  a  right  to  sue  on  it 
for  a  breach  thereof.  It  was  perfectly  com- 
petent for  the  defendant  to  have  inserted  a 
clause  in  the  contract  excluding  such  right, 
or  providing  that  the  defendant  would  in- 
demnify and  hold  harmless  the  city,  or  that 
the  city  only  should  sue.  It  could  easily 
have  been  made  to  appear  from  the  contract, 
if  such  was  the  agreement  of  the  parties, 
that  the  defendant  was  dealing  exclusively 
with  the  city,  and  was  accountable  only  to 
it  Taking  this  contract  as  a  whole,  there  Is 
nothing  in  it  from  which  we  can  infer  that 
the  city  alone  must  sue  for  its  breach. 

WALKER,  J.  (dissenting).  The  quotation 
from  the  contract  between  the  town  of  Wash- 
ington and  S.  S.  Spruks,  predecessor  of  de- 
fendant, which  appears  in  the  opinion  of  the 
court,  was  taken  from  the  first  preamble  of 
the  agreement,  and  is  of  no  special  signifi- 
cance when  viewed  in  the  light  of  subsequent 
provisions,  as  it  should  be  (Gudger  v.  White, 
141  N.  C.  507,  54  S.  E.  386;  Triplett  v.  Wil- 
liams, 149  N.  C.  3d4,  63  S.  E.  79,  24  Lu  R.  A. 
[N.  S.]  514 ;  Beacom  v.  Amos,  161  N.  C.  357, 
77  S.  E.  407),  and  considered  with  reference 
to  the  principles  of  law  recognized  and  ap- 
plied by  aU  the  authorities  I  have  said  all 
the  authorities  because  i£  will  be  found,  upon 
the  most  cursory  examination,  that  the  cases 
to  which  the  court  refers  in  its  opinion  do 
not  present  the  facts  we  have  in  this  case. 
but  those  which  are  essentially  different,  as  I 
^ill  show.  It  is  well,  in  the  beginning  of 
the  discussion,  to  understand  precisely  the 
terms  of  this  contract,  so  that  I  may  make  it 
perfectly  clear  that  it  bears  no  legal  analogy 
to  those  contracts  which  were  involved  in 
the  cases  relied  on  by  the  court  An  analysis 
of  the  contract  will  place  the  matter  squarely 
before  us,  upon  its  own  legal  merits,  and 
without  regard  to  the  construction  or  en- 
forcement of  agreements  having  different 
phraseology  and  therefore  susceptible  of  a 
different  meaning.  The  general  scope  of  the 
contract  shows  that  it  was  made  for  the 
purpose  of  supplying  the  town  of  Washington 
with  water  for  the  domestic  use  of  its  citi- 
zens, for  use  at  public  fountains,  for  the  op- 
eration of  its  sewer  system,  if  it  should  be  es- 
tablished during  the  life  of  the  contract,  and 
for  fire  protection.  The  consideration  for 
these  public  benefits  was  to  be  paid  by  the 


town,  in  the  form  of  rent  for  the  hydrants,  at 
so  much  for  each  of  them  per  year,  and  in 
addition  thereto  "a  franchise  or  license"  to 
construct  and  operate  tEe  contemplated  sys- 
tem of  waterworks  for  30  years  and  to  use 
the  streets  of  the  town  for  that  purpose.  It 
is  recited  in  the  contract  that  the  town 
granted  the  franchise  and  agreed  **to  rent 
the  hydrants,**  not  less  than  50  in  number,  in 
consideration  of  the  benefits  that  will  be  de- 
rived by  the  town  and  its  inhabitants  and  the 
water  supply  for  public  use.  Provision  is 
also  made  for  an  additional  number  of  hy- 
drants at  the  same  price  as  for  the  orig- 
inal ones.    Then  come  the  provisions: 

(1)  "The  commissioners  for  the  town  of  Wash- 
ington agree  to  use  the  said  hydrants  for  the  ex- 
tinguishment of  fires  only  except  as  hereinafter 
provided.  It  is  expressly  agreed  that  if  said 
rent  be  not  paid  when  due  as  above  specified, 
then  the  water  supply  may  be  cut  off  without 
any  liability  to  any  one  from  said  company.** 

(2)  **A  constant  water  pressure  equal  to  fifty 
pounds  per  inch  for  ordinary  service  shall  be 
maintained,  which  upon  the  occasion  of  fires 
shall,  if  necessary,  be  increased  by  means  c^ 
suitable  pumps  to  seventy-five  poundis  per  inch.** 
(In  order  to  meet  this  requirement  a  pump- 
house,  with  machinery,  fixtures,  and  power  suf- 
ficient to  supply  360,000  gallons  of  water  ptf 
day  and  standpipe  with  a  capadtj  of  60,000, 
are  agreed  to  be  maintained.) 

(3)  '*Water  from  the  fire  hydrants  may  be 
used  for  the  extinguishment  of  fire  and  for  the 
necessary  fire  practice  only,  orovided  that  not 
more  than  two  companies  be  allowed  to  practice 
on  the  same  day  without  permission  from  the 
water  compaiiy,  and  provided  further,  that  said 
practice  shall  not  be  oftener  than  once  in  each 
(week)  and  not  more  than  two  hydrants  ahall  be 
open  at  one  time.  The  fire  hydrants  rented  by 
the  town  of  Washington  shall  constantly  furnish 
effectual  fire  streams  without  the  aid  of  portable 
engines.  The  said  fire  hydrants  shall  oe  kept 
constantly  supplied  with  water  for  fire  service, 
and  shall  be  maintained  in  effectual  working 
order." 

(4)  It  is  then  provided  that  the  fire  hydrants 
shall  be  under  the  control  and  inspection  of  the 
chief  of  the  fire  department  of  the  town,  and  if 
any  hydrant  shall  be  out  of  order  at  any  time, 
after  notice  thereof,  the  owner  is  required  to 
repair  the  same,  and  upon  their  failure  to  do  so, 
a  deduction  of  $5  per  week  from  the  rental  shall 
be  made  and  continue  until  the  proper  repairs 
are  made,  "which  shall  be  the  limit  of  any 
damage  or  liability.*' 

(5)  The  owner,  after  the  system  shall  be  com- 
pleted and  in  operation,  "shall  not  suffer  the 
suspension  of  the  supply  of  water,  either  for  fire 
or  domestic  purposes,  unless  the  same  shall  be 
caused  by  accident  or  cause  beyond  his  control; 
and,  in  case  of  accident  or  other  cause,  said 
Spruks  shall  forthwith  proceed  with  all  possible 
diligence  to  repair  and  put  the  same  in  success- 
ful operation,  and  If  said  Spruks,  his  associates 
or  assigns  suspend  or  fail  to  make  such  repairs, 
as  herein  required,  then  the  rights  and  priri- 
leges  granted  hereby  shall  be  forfeited." 

(6)  The  contrapt  was  evidenced  by  an  ordi- 
nance of  the  town,  which  was  accepted  by  S.  S. 
Spruks,  and  with  reference  thereto  it  is  provid- 
ed as  follows:  "This  ordinance  shall  become 
binding  upon  the  town  of  Washington  in  the 
event  that  the  said  S.  S.  Spruks,  his  associates 
or  assigns,  shall,  within  thirty  days  after  the 
passage  and  publication  of  this  ordinance,  file 
with  the  town  clerk  of  the  said  town  of  Wash- 
ington, its  written  acceptance  of  the  terms,  obli- 
gations and*  conditions  of  this  ordinance,  and 
upon  the  filing  within  thirty  days  thereafter,  of 
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a  bond,  to  be  approved  by  the  board  of  commisr 
sioiiers  for  the  town  of  Washington  in  the  penal 
sum  of  $2,500.00,  conditioned  for  the  faithful 
performance  of  the  erection  of  said  plant  as  is 
nerein  provided  for,  and  thereupon  this  ordi- 
nance shall  constitute  the  contract,  and  shall  be 
the  measure  of  the  rights,  and  liabilities  of  the 
town  of  Washington  and  of  the  said  S.  S. 
Spruks,  his  associates  and  assigns.*' 

There  is  a  provision  in  the  contract  that  if 
S.  S.  Spruks  or  his  assigns  "cannot  get  a  sup- 
ply of  water,  such  as  is  required  by  section  2  of 
this  ordinance,  at  a  reasonable  expense,  (he) 
shaU  have  the  right  to  surrender  the  franchise 
and  the  ordinance  shall  be  void." 

Section  2  refers  to  the  pure  quality  of  the  wa- 
ter for  domestic  purposes. 

The  plaintiffs  allege  that  the  alleged  cause 
of  action  accrued  to  them  by  reason  of  the 
defendant's  negligent  failure  to  furnish  suffi- 
cient water  and  pressure  at  the  hydrants. 

In  view  of  the  above  provisions  of  the  con- 
tract now  under  consideration,  it  may  be  well 
to  state,  at  the  outset,  that  It  bears  no  legal 
resemblance  to  those  which  were  construed 
In  Gorrell  v.  Water  Co,,  124  N.  C.  328,  32  S. 
E.  720,  46  L.  R.  A.  513,  70  Am.  St  Rep.  598, 
Plsher  V.  Water  Co.,  128  N.  C.  357,  38  S.  B. 
912,  Mugge  V.  Tampa  Waterworks,  62  Fla. 
371,  42  South.  81,  6  L.  R.  A.  (N.  S.)  1171,  120 
Am.  St  Rep.  207,  Springfield  Ins.  Co.  v. 
Graves  County  Water  Co.,  120  Ky.  40,  85  S. 
W.  205,  and  Guardian  Trust  Co.  v.  Fisher, 
200  U.  a  57,  26  Sup.  Ct"  186,  50  L.  Ed.  367, 
the  cases  mainly  relied  on  by  the  court  As 
to  the  other  cases  cited,  viz..  Lacy  v.  Webb, 
130  N.  C.  546,  41  S.  E.  549,  Gastonia  v.  Eng. 
Co.,  131  N.  C.  368,  42  S.  B.  857,  Wadsworth 
V.  Concord,  133  N.  C.  594,  46  S.  B.  948,  Voor- 
hees  V.  Porter,  134  N.  0.  602,  47  S.  E.  31,  65 
L.  R.  A.  736,  Kemodle  v.  TeL  Co.,  141  N.  C. 
445,  54  S.  E.  423,  8  Ann.  Cas.  469,  Helms  v. 
Tel.  Co.,  143  N.  C.  393,  55  S.  E.  831,  8  L.  R. 
A.  (N.  S.)  249,  118  Am.  St  Rep.  811,  10  Ann. 
Cas.  643,  Wood  v.  Kincald.  144  N.  C.  395, 
57  S.  B.  4,  Clark  v.  Bonsai,  167  N.  C.  275,  72 
S.  E.  954,  and  Brady  v.  Randleman,  159  N. 
G.  436,  74  S.  E.  811,  they  merely  refer  to  the 
general  doctrine  that  within  a  certain  limit 
a  person  for  whose  benefit  a  contract  is  made 
may  sue  upon  it  and  the  limitation  of  the 
principle  Is  that  the  contract  must  have  been 
made  directly  for  his  benefit  The  Gorrell 
and  Fisher  Cases  Involved  the  construction 
of  one  and  the  same  contract  between  the 
city  of  Greensboro  and  the  Water  Supply 
Company,  which  contained  this  clause: 

"Said  water  company  shall  be  responsible  for 
nil  damage  sustained  by  the  city,  or  any  indi- 
vidual jor  individuals,  for  any  injury  sustained 
from  the  negligence  of  the  said  company,  either 
in  the  construction  or  operation  of  their  plant** 

And  the  same  may  be  said  of  the  other 
two  cases  cited,  Paducah  Lumber  Cp.  v.  Pa- 
ducah  Water  Supply  Co.,  89  Ky.  340,  12  S. 
W.  554,  13  S.  W.  249,  7  L.  B.  A.  77,  25  Am. 
St  Rep.  536,  and  Mugge  v.  Tampa  Water- 
worics,  62  Fla.  371,  42  South.  81,  6  L.  R.  A. 
(N.  S.)  U71,  120  Am.  St  Rep.  207.  In  the 
Kentucky  case,  there  was  a  separate  con- 
tract between  the  consumer  and  the  water 
company,  which  required  the  fire  pressure  to 


be  furnished,  and  in  the  Florida  case  there 
was  an  express  provision  In  favor  of  the  con- 
sumer. That  case  was  heard  on  demurrer 
and,  of  course,  we  understand  that  the  facts 
stated  in  the  declaration  are  to  be  taken  as 
admitted,  and  the  allegation  Is  therein  made 
that  the  company  stipulated  that  It  would 
protect  the  property  of  the  consumer  against 
injury  or  destruction  by  fire  or,  at  least  ex- 
ercise reasonable  care  to  do  so.  This  special 
understanding  was  broadly  stated  In  the 
complaint  and  admitted  by  the  demurrer.  It 
is  conceded  In  the  opinion  of  the  court  in  that 
case  that  the  great  weight  of  authority  Is 
contrary  to  Its  ruling,  and  a  large  number 
of  cases  decided  In  the  other  states  are  cited 
which  hold  the  other  way.  Referring  to  the 
Kentucky  case,  the  Supreme  Court  of  Louisi- 
ana strongly  criticizes  It  The  position  of 
the  Louisiana  court  In  1900,  as  stated  In 
Planters'  Oil  Mill  v.  Monroe  Waterworks  Co., 
52  La.  Ann.  1243,  27  South.  684,  was  much 
like  that  taken  In  the  Paducah  and  Gorrell 
Cases,  but  In  1905  that  case  was  overruled, 
without  a  dissent,  In  Allen  &  Currey  Mfg. 
Co.  V.  Shreveport  Waterworks  Co.,  113  La. 
Ann.  1091,  37  South.  980,  68  L.  R.  A.  650,  104 
Am.  St  Rep.  526,  2  Ann.  Gas.  471,  a  majority 
of  the  court  having  taken  part  in  the  earlier 
decision.    In  the  later  case,  the  court  says: 

''We  conclude  that  the  engagement  of  the  de- 
fendant company  to  the  city  of  Shreveport  to 
furnish  water  to  her  for  the  use  of  her  fire  de- 
partment was  not  a  stipulation  pour  autrui. 
We  have  discussed  the  case  thus  far  as  if  the 
Question  it  Involves  were  res  nova;  but  the  ex- 
act question  has  been  decided  repeatedly  in 
other  jurisdictions,  and  once  already  by  this 
court  Upon  the  latter  decision — Planters'  Oil 
Mill  V.  Monroe  Waterworks  &  Light  Co.,  52 
La.  Ann.  1243,  27  South.  684— the  plaintiff 
places  much  reliance.  But  for  the  reasons  here- 
inabove given,  we  are  not  satisfied  with  the 
condusion  there  reached,  and  we  have  conclud- 
ed to  overrule  it  By  doing  so  we  take  this 
court  from  among  a  slender  minority,  and  range 
It  among  the  very  large  majority,  of  the  courts 
of  the  country  which  have  had  occasion  to  con- 
sider this  question." 

This  was  said  after  a  very  able  and  learn- 
ed discussion  of  the  matter  from  every  pos- 
sible standpoint  and  the  citation  of  all  the 
cases  upon  the  subject  with  a  careful  re^ 
view  of  many  of  them.  A  petition  to  rehear 
that  case  was  filed  and  afterwards  denied  by 
the  court  We  have  specially  referred  to  the 
case,  as  It  contains  an  unusually  dear  and 
logical  treatment  of  the  question,  and  the 
conclusion,  which  was  most  carefully  con- 
sidered; involved  the  overturning  of  a  prior 
decision.  But  the  court  did  not  hesitate  to 
do  this  and  place  Itself  In  line  with  the  nu- 
merous cases  which  were  In  direct  conflict 
with  Its  former  ruling.  In  Lovejoy  y.  Bes- 
semer Waterworks  Co.,  140  Ala.-  374,  41 
South.  76k  6  L.  R.  A.  (N.  8.)  822,  9  Ann.  Cas. 
1229,  the  Chief  Justice  considers  the  ques- 
tion at  length,  and  reviews  the  entire  range 
of  authorities.    He  says: 

''The  overwhelming  weight  of  authority  is 
against  the  right  of  the  ^aintiff  to  maintain 
this  action.    The  reason  why  he  may  not  do  so 
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is  that  there  is  a  want  of  privity  between  him 
and  the  defendant  which  disables  him  either 
from  suing  for  a  breach  of  the  contract  or  for 
the  breach  of  duty  growing  out  of  the  contract. 
It  is  impossible,  at  this  late  day,  to  say  any- 
thing new  upon  the  subject,  and  it  would  be 
affectation  to  attempt  any  elaborate  discussion 
of  the  question  involved.  •  •  •  Only  two 
courts  in  the  United  States,  as  far  as  we  can 
ascertain,  have  sustained  an  action  of  this  kind. 
The  first  case  is  Paducah  Lumber  Co.  v.  Padu- 
cah  Water  Supply  Co.,  89  Ky.  340  [12  S.  W. 
554.  13  S.  W.  249,  7  L.  R.  A.  77,  25  Am,  St 
Rep.  536],  which  cited  no  authorities,  and  in 
which  the  holding  was  unnecessary,  since  there 
was  in  that  case  a  private  contract  between  the 
water  company  and  the  consumer  which  required 
the  fire  pressure  to  be  furnished.  The  later  Ken- 
tucky cases  but  followed  the  first  decision.  In 
Gorrell  v.  Greensboro  Water  Supply  Co.,  124 
N.  C.  328  [32  S,  B.  720,  46  I>.  R.  A.  513,  70 
Amu  St  Rep.  598],  it  was  held  by  a  divided 
court  that  a  similar  action  would  lie.  The  de- 
cision was  rested  upon  the  principle,  stated  by 
the  court  in  general  terms,  that  one  not  a.  party 
or  privy  to  a  contract,  but  who  is  a  beneficiary 
thereof,  is  entitled  to  maintain  an  action  for  its 
breach,  and  many  cases  are  cited  which  are 
assumed  to  sustain  the  general  proposition, 
which  was  stated  without  qualification.  It  is 
not  true,  however,  that  the  principle  can  be 
maintained  to  the  full  extent  and  in  the  un- 
qualified terms  stated  by  the  Supreme  Court  of 
Korth  Carolina  in  the  Gorrell  Case.*' 

Tlie  Florida  case  had  not  been  reported,  if 
It  had  been  decided,  at  that  time.  The 
court,  In  Hone  v.  Presqne  Isle  Water  Co., 
104  Me.  217,  71  Atl.  769,  21  D.  R.  A.  (N.  S.) 
1021,  delivered  a  strong  opinion,  denying  the 
right  of  a  consumer  to  recover  upon  such  a 
contract  as  we  have  in  this  record.  Refer- 
ring to  the  cases  to  the  contrary,  it  said: 

"On  the  other  hand,  three  cases  are  cited  in 
support  of  the  plaintiff's  contention  that  such 
an  action  for  negligence  is  maintainable  in  fa- 
vor of  an  individual  owner  of  property  against 
a  water  company  under  contract  with  the  munic- 
ipality to  furnish  a  supply  of  water.  The  first 
case  in  which  this  doctrine  is  held  is  Paducah 
Lumber  Co.  v.  Paducah  Water  Co.,  89  Ky.  340 
[12  S.  W.  554,  13  S.  W.  249,  7  L.  R.  A  77,  25 
Am.  St  Rep.  5361.  But  it  distinctly  appears  in 
the  opinion  in  that  case  that  there  was  a  pri- 
vate contract  directly  between  the  water  com- 
pany and  the  plaintiff  lumber  company,  and  no 
cases  are  dted  in  the  opinion,  and  the  case  itself 
is  not  an  authority,  to  sustain  the  plaintiff's 
contention  at  bar.  Qorrpll  v.  Greensboro  Water 
Supply  Co..  124  N.  C.  328  [32  S.  B.  720,  46 
li.  R.  A  613,  70  Am.  St  Rep.  5981,  and  Mugge 
V.  Tampa  Waterworks  Co.,  52  Fla.  371  [42 
South.  81,  6  L,  IL  A.  (N.  S.)  1171,  120  Am. 
St  Rep.  207],  follow  the  Paducah  Case  in  Ken- 
tucky, although  the  facts  are  materially  differ- 
ent It  is  sufficient  to  observe  that  the  reason- 
ing in  those  cases  is  not  satisfactory." 

Speaking  for  myself,  I  do  not  concur  in 
the  last  comment  of  that  court  with  refer- 
ence to  the  Gorrell  and  Mugge  Cases.  The 
special  clause  in  the  Gorrell  contract  making 
the  company  liable  to  the  consumer  was* not 
repprted,  and  tljierefore  the  court  was  misled 
as  to  its  true  nature.  It  is  set  out  in  Ger- 
man Alliance  Ins.  Co.  v.  Home  Water  Co., 
226  U.  S.  220,  83  Sup.  Ot  82,  67  U  Bd.  195, 
42  L.  R.  A  (N.  S.)  1000  (to  which  we  will 
hereafter  refer),  and  some  stress  laid  upon 
It,  as,  perhaps,  differentiating  It  from  the 


other  caseq,  and  In  the  Mugge  Case,  as  I 
have  already  shown,  the  plaintiff  suited  the 
contract  his  own  way,  according  to  his  con- 
ception of  it,  and  the  demurrer  admitted  the 
allegation,  which  contained  a  clause  of  spe- 
cial liability  to  the  consumer.  The  Paducah, 
Gorrell,  and  Mugge  Cases  may  therefore  be 
sustained  upon  this  ground,  provided  it  is 
sound  doctrine  that  it  is  within  the  power  of 
a  municipal  corporation  to  maJke  such  a  con- 
tract for  the  individual  inhabitant  of  the 
town  or  city,  which  some  of-  the  cases  seri- 
ously question,  but  it  is  not  necessary  that  I 
should  pause  to  discuss  that  matter.  It  is 
stated  in  note  to  Howsmon  v.  Trenton  Water 
Co.,  23  L.  R.  A.  at  page  147: 

'*The  general  doctrine  deducible  from  all  opin- 
ions 1b  that  the  waterworks  company  is  not  lia- 
ble for  the  inadequate  supply  of  water  for  fire 
purposes,  under  a  contract  with  a  city  or  cor- 
poration to  furnish  water  for  the  extingniih- 
ment  of  fire.**' 

The  same  is  substantially  said  in  21  H  B. 
A.  (N.  S.)  1021,  where  all  the  more  recent 
cases  on  the  subject  are  collected,  presenting 
a  uniform  course  of  decision,  the  three 
cases  deciding  otherwise  being  exceptional  in 
their  character,  because  of  the  special  clause 
by  which  the  water  ccf^mpany  stipulates  for 
its  responsibility  directly  to  the  consumer. 
At  page  1021  of  21  L.  R.  A.  (N.  &)  note  to 
Hone  V.  Water  Co.,  supra,  the  following  con- 
clusion, after  a  minute  consideration  of  all 
the  cases,  is  thus  stated: 

"The  great  weight  of  authority  dmies  the 
right  of  a  property  owner  to  maintain  an  ac- 
tion against  the  water  company  for  loes  of  his 
property  proximately  resulting  -from  its  faHore 
to  provide  sufficient  water  for  fire  purposes,  as 
required  by  its  contract  with  the  municipality." 

In  order  to  show  the  practical  unanimity 
of  the  courts  upon  the  principle  Just  stated, 
I  have  dted  some  of  the  leading  cases  in  a 
note  appended  to  this  opinion. 

But  a  very  luminous  discussion  of  the 
question  will  be  found  in  a  case  recentiy  de- 
cided by  the  Supreme  Court  of  the  United 
States  (German  Alliance  Insurance  Co.  v. 
Home  Water  Co.,  226  U.  S.  220,  33  Sup.  Ct 
32,  57  L.  Ed.  195,  42  Lu  R.  A.  (N.  S.)  1000 
[December  2,  1912]),  in  which  the  opinion 
was  written  by  Mr.  Justice  Lamar.  It  is  of 
great  practical  value,  as  the  matter  is  consid* 
ered  from  the  viewpoint  of  the  difference  be- 
tween the  contracts  passed  upon  in  the  Pa- 
ducah, Gorrell,  and  Mugge  Cases  and  those 
upon  which  a  large  number  of  the  cases 
were  decided.  It  also  shows  conclusively 
that  the  case  of  Guardian  Tmst  Co.  v. 
F\)ster,  200  U.  S.  57,  26  Sup.  Gt  186,  50 
Ia  Ed.  367,  opinion  by  Mr.  Justice  Brewer, 
which  Is  mudi  relied  on  in  the  opinion  of  the 
court  in  the  case  at  bar,  is  really  no  authority 
for  the  position  now  taken.  The  question 
in  the  Fisher  Case  related  entirely  to  the 
character  of  the  cause  of  action  therein, 
whether  in  contract  or  tort,  and  the  court 
simply  followed  the  construction  of  our  stat- 
ute upon  the  subject  by  this  court    Referring . 
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tc  the  Fisher  Oase,  the  court  in  O.  A  Insur- 
ance Co.  v.  Home  Water  Co.,  says: 

**It  was  urged,  among  other  things,  by  the 
bondholders  that  the  suit  in  the  state  court  was 
really  for  breach  of  contract,  and  that  entering 
the  judgment  as  for  a  tort  did  not  change  the 
nature  of  the  action  so  as  to  entitle  the  plain tilf 
to  the  benefits  of  the  North  Carolina  statute. 
It  was  that  Question  alone,  as  to  the  character 
of  the  suit  and  judgment,  which  was  before  this 
court  What  was  said  in  the  opinion  must  be 
limited,  under  well-known  ruleeu  to  the  facts  and 
issues  involved  in  the  particular  record  under 
investigation.  The  Fisher  Case  could  not  have 
decided  the  primary  question  as  to  the  right  of 
the  taxpayer  to  sue,  for  that  issue  had  been 
finally  settled  by  the  state  court.  It  raised  no 
federal  question,  and  was  not  in  issue  on  the 
hearing  in  this  court  Neither  did  the  Fisher 
Case  overrule  the  principle,  announced  in  Na- 
tional Bank  v.  Grand  Lodge,  98  U.  S.  123,  124 
[25  L.  £d.  75],  that  a  third  person  cannot  sue 
for  the  breach  of  a  contract  to  which  be  is  a 
stranger,  unless  he  is  in  privity  with  the  parties 
and  is  therein  given  a  direct  interest'* 

That  disposes  of  the  Fisher  Case,  200  U.  S. 
57,  26  Sup.  Ct  186»  60  U  Ed.  367,  a^  an 
authority  against  my  yiew.  Justice  Lamar, 
in  the  later  case  of  G.  A.  Ins.  Co.  t.  H. 
Water  Co.,  Just  cited  by  me,  shows  conclu- 
sively that  the  doctrine  upon  which  the 
plaintiff  relies  cannot  be  sustained.  He  says 
<226  U.  S.  at  page  230,  33  Sup.  Ct  at  page 
35,  57  L.  Bd.  195,  42  L.  B,  A.  [N.  S.]  1000): 

''Before  a  stranger  can  avail  himself  of  the  ex- 
ceptional privilege  of  suing  for  a  breach  of  an 
agreement,  to  which  he  is  not  a  party,  he  must 
at  least  show  that  it  was  intended  for  his  direct 
benefit  For,  as  said  by  this  court,  speaking  of 
the  right  of  bondholders  to  sue  a  third  party 
who  had  made  an  agreement  with  the  obligor  to 
discharge  the  bonds,  they  'may  have  had  an  in- 
direct interest  in  the  performance  of  the  under- 
takings, bat  that  is  a  very  different  thing  from 
the  privity  necessary  to  enable  them  to  enforce 
the  contract  by  suits  in  their  own  names.'  Nat 
Bk.  V.  Grand  Lodge,  98  U.  S.  123,  124  [25  L. 
Ed.  75] ;  Hendrick  v.  Lindsay,  98  U.  8.  143, 
149  [23  L.  Ed.  855] :  National  Sayings  Bank  v. 
Ward,  100  U.  S.  195.  202,  205  [25  L.  Bd.  621]. 
Here  the  city  was  under  no  obligation  to  furnish 
the  manufacturing  company  with  fire  protection, 
and  this  agreement  was  not  .made  ko  pay  a 
debt  or  discharge  a  duty  to  the  Spartan  Mills, 
but,  like  other  municipal  contracts,  was  made 
by  Spartanburg  in  its  corporate  capacity,  for 
its  corporate  advanta^,  and  for  the  benefit  of 
the  inhabitants  collectively.  The  interest  which 
each  taxpayer  had  therein  was  indirect— that 
incidental  benefit  only  which  every  citizen  has 
in  the  performance  of  every  other  contract  made 
by  and  with  the  government  under  whi(^h  he 
lives*  but  for  the  breach  of  which  he  has  no 
private  right  of  action.  He  is  interested  in  the 
faithful  performance  of  contracts  of  service  by 
policemen,  firemen,  and  mail  contractors,  as 
well  as  in  holding  to  their  warranties  the  ven- 
dors of  fire  engines.  All  of  these  employes,  con- 
tractors, or  vendors  are  paid  out  of  taxes.  But 
for  the  breaches  of  their  contracts  the  citi2en 
cannot  sue.  though  he  sufiFer  loss  because  the 
carrier  delayed  in  hauling  the  mail,  or  the  po- 
liceman failed  to  walk  his  beat,  or  the  fireman 
delayed  in  responding  to  an  alarm,  or  the  en- 
^ne  proved  defective,  resulting  in  his  building 
being  destroyed  by  fire.  1  Beven,  Negligence  in 
X^aw  (3d  Bd.)  305;  Pollock  on  Torts  (Sth  Bd.) 
434,  547:  Davis  v.  Clinton,  54  Iowa,  59,  61  [6 
N.  W.  126,  37  Am.  Rep.  185].  Each  of  these 
promisors  of  the  city,  like  the  water  company 
here,  would  be  liable  for  any  tort  done  by  him  to 
third  persons.     But  for  acts  of  omission  and 
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breaches  of  contract  he  would  be  responsible  to 
the  municipality  alone.  To  hold  to  the  contrary 
would  unduly  extend  contract  liability,  would 
introduce  new  parties  with  new  rights^  and 
would  subject  those  contracting  with  municipal* 
ities  to  suits  by  a  multitude  of  persons  for  dam- 
ages which  were  not,  and  in  the  nature  of  things 
could  not  have  been,  in  contemplation  of  the 
parties.*' 

He  directs  attention  to  the  special  feature 
in  the  Gorrell  contract,  by  which  the  watei 
company  undertook  to  become  directly  re- 
sponsible to  the  Injnred  consumer,  as  one  ol 
its  patrons,  and  this  applies  equally  to  the 
Paducah,  Qorrell,  and  Mugge  Gases.  The 
contract,  as  shown  In  this  record,  is  sub- 
stantially like  the  one  construed  in  Insurance 
CJo.  V.  Home  Water  Co.  I  have  quoted  some- 
what at  length  from  the  latter  case,  as  it  is 
a  weighty  authority  and  some  of  the  reasons 
for  the  conclusion  reached  by  th6  court  are 
very  clearly  and  strongly  stated.  The  oi>- 
posing  cases  may  well  stand  as  correct  de- 
cisions upon  the  particular  facts  presented  in 
them,  but  they  cannot  be  regarded  as  authori* 
ties  for  the  plaintifTs  right  to  reooyer  in  this 
case,  where  the  contract  is  substantially  dif- 
ferent 

In  Jones  ▼.  Water  Co.,  185  N.  C.  553,  47  S. 
B.  615,  the  plaintiff  appealed,  and  a  new 
trial  was  given  because  of  an  erroneous 
charge  of  the  Judge  in  regard  to:  the  stipula- 
tion of  the  contract  as  to  notice.  The  valid- 
ity of  the  cause  of  action  was  not  questioned, 
though  discussed  incidentally,  the  court  treat- 
ing the  contract  as  one  made  for  the  direct 
benefit  of  the  consumer.  There  was  a  provi- 
sion in  that  contract  for  a  forfeiture  of  the 
rent,  and  a  cancellation  of  the  contract  if  the 
water  company  failed  to  furniah  an  adequate 
supply  of  water  for  extinguishing  fires,  but 
this  clause  was  not  adverted  to,  and  the  judg- 
ment of  this  court,  giving  a  new  trial«  was 
based  on  the  single  error  in  the  charge.  The 
contract  now  before  us,  as  will  be  seen  by 
reference  to  the  statement  of  facts,  provides 
a  specific  remedy  in  case  of  a  breach.  Speak- 
ing of  a  contract  like  the  one  herein  sued 
on.  Page  on  Ck)ntracts,  {  1313,  says  that  the 
great  weight  of  authority  holds  that  t^iere 
can  be  no  recovery,  citing  many  cases  in  the 
note  to  sustain  the  text 

Bvery  case  should  be  tried  by  the  touch- 
stone of  its  own  facts,  and  there  should  be 
no  other  criterion  by  which  to  test  the  cor- 
rectness of  its  decision  and  its  scope  and  in- 
fljuence  as  a  precedent  Expressed  in  homely 
phrase,  "Every  tub  must  stand  upon  its  own 
bottom."  The  contract  in  this  case,  when 
read  as  a  whole  and  without  severing  any 
particular  clause  from  its  context,  evidences 
a  purpose  on  the  part  of  the  water  company 
to  avoid  liability  for  such  damages  as  are 
now  claimed,  and  to  so  word  the  agreement 
as  to  confine  the  remedy  for  a  breach  to  a 
forfeiture  of  the  rents,  or  if  continued  for 
the  q^edfied  time  of  80  days,  to  a  forfeiture 
of  all  rights  under  the  contract,  or  to  re- 
strict any  damages  for  a  breach  to  those  re- 
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coverable  by  the  town  alone.  The  parties  un- 
doubtedly had  the  right  to  make  such  a  con- 
tract, and  it  should  be  construed  as  they  have 
written  it,  and  the  case  should  not  be  gov- 
erned by  precedents  based  upon  an  entirely 
different  state  of  facts.  We  are  not  at  liberty 
to  make  a  contract  for  the  parties,  but  can 
only  enforce  the  one  they  have  made  for 
themselves. 

In  the  case  of  Ancmm  v.  Water  Co.,  82  S. 
0.  284,  64  S.  E.  151,  21  L.  R  A.  (N.  S.)  1029, 
a  case  analogous  to  this  one  in  its  facts,  the 
court,  by  Justice  Woods,  in  a  well-considered 
opinion,  held: 

'*Th6  obligations  of  a  water  company  to  a  citi- 
zen of  a  city  with  which  it  has  contracted  to 
furnish  water  for  fire  protection  for  damage 
sustained  by  negligent  failure  of  the  company 
to  supply  sufficient  water  pressure  during  a  fire 
are  limited  by  the  contract  between  the  city  and 
the  company." 

The  contract  between  the  city  of  Camden 
and  the  water  company,  it  was  further  held, 
did  not  create  any  liability  on  the  part  of 
the  latter  to  an  individual,  who  was  an  in- 
habitant and  taxpayer  of  the  city,  for  a  loss 
sustained  by  fire,  which  would  have  been  ex- 
tinguished if  the  water  company  had  not  neg- 
lected to  comply  with  its  contract  in  keeping 
the  proper  pressure  on  its  water  pipes.  The 
court  also  stated  that  when  the  city  employed 
the  water  company  to  construct  and  operate 
the  waterworks,  instead  of  doing  so  itself,  un- 
der the  permission  given  in  its  charter,  the 
liability  of  the  water  company  was  exactly 
that  of  the  city,  under  similar  circumstances, 
and  no  more,  and,  further,  that  the  parties 
could  provide  in  the  contract  what  should  be 
the  damages  if  there  was  a  breach.  "Equal- 
ly free  were  the  city  and  water  company  to 
agree  on  such  sanctions  and  penalties  as  they 
saw  fit  for  the  enforcement  of  the  obligations 
assumed  by  the  water  company*'  is  the  lan- 
guage of  the  court. 

The  cases  in  at  least  30  out  oi  84  states  of 
the  Union,  which  have  passed  upon  the  ques- 
tion, hold  that  the  water  company  is  not  lia- 
ble: (1)  Because  there  is  no  privity  of  con- 
tract where  there  is  no  obligation,  except  the 
general  one  to  furnish  water  and  pressure  for 
the  extiugulshment  of  fires,  and  no  agreement 
of  the  company  to  be  directly  responsible  to 
the  citizen  for  losses  by  failure  to  do  so;  (2) 
that  the  municipality  is  under  no  legal  duty 
to  contract  for  a  supply  of  water  for  such  a 
purpose,  unless  it  is  imposed  by  its  charter, 
and  therefore  no  liability  to  an  Inhabitant 
could  arise  out  of  such  a  contract  when  there 
is  such  a  claim;  (3)  that  the  town  has  no 
power  to  make  any  such  contract  in  behalf 
of  its  citizens,  except  collectively  and  in  dis- 
charge of  its  public  duty,  as  it  is  not  within 
its  corporate  capacity  to  do  so;  (4)  that 
where  there  is  no  special  provision,  as  in  the 
Gorrell,  Paducah,  and  Mugge  Cases,  creating 
a  liability  to  eac^  inhabitant,  who  suffers  a 
loss  from  fire,  the  contract  is  restricted,  in  its 
operation,  to  damages  suffered  by  the  munici- 


pality itself,  on  account  of  a  breach  to  sapply 
the  necessary  quantity  and  pressure  to  pro- 
tect property.  "The  violation  of  a  contract 
entered  Into  with  the  public,  the  breach,  be- 
ing by  mere  omission  or  nonfeasance.  Is  no 
tort,  direct  or  indirect,  to  private  property  of 
an  individual,  though  he  is  a  member  of  the 
community  and  a  taxpayer  to  the  govem- 
ment  We  are  unable  to  see  how  a  contractor 
with  the  dty  to  supply  water  to  extinguish 
fires  commits  any  tort  by  failure  to  comply 
with  his  undertaking,  unless  to  the  contract 
relation  there  Is  superadded  a  legal  command 
by  statute  or  express  law."  Fowler  ▼.  A-  C 
Waterworks,  83  6a.  219,  9  S.  E.  673»  20  Abl 
St  Rep.  313.  There  are  other  reasons  assign- 
ed, but  those  stated  are  the  principal  ones. 
All  will  be  found  in  the  authorities  dted  In 
the  note  to  this  opinion,  and  especially  in 
O.  A  In&  Co.  V.  Home  Water  Co.,  226  U.  S. 
220,  33  Sup.  Ct  32,  57  L.  Ed.  195,  42  L.  B.  A. 
(N.  S.)  1000;  Hone  v.  P.  I.  Water  Oo^  104 
Me.  217.  71  AtL  769,  21  L.  R  A  (N.  S.)  1021 ; 
HoUoway  v.  M.  O.  &  Water  Co.,  132  Ga.  387, 
04  S.  B.  330;  Ancrum  v.  Water  Co.,  82  S.  C 
284,  64  S.  B.  161,  21  L.  R.  A.  (N.  S.)  1029; 
Hall  V.  Passaic,  83  N.  J.  Law,  771,  85  AtL 
349,  43  L.  R.  A.  (N.  S.)  750 ;  Fitch  v.  S.  Wa- 
ter Co.,  139  Ind.  214,  37  N.  B.  982,  47  Anu  St. 
Rep.  258;  and  Davis  v.  C.  Waterworks,  54 
Iowa,  57,  6  N.  W.  126,  87  Am.  Rep.  185;  where 
there  is  an  elaborate  discussion  of  the  ques- 
tion, with  a  collation  of  all  the  cases,  many 
of  which  have  not  been  cited  herein. 

It  is  suggested  that  all  contracts  are  pre- 
sumed to  be  made  with  reference  to  existing 
law,  and  Hill  v.  Railroad  Co.,  143  N.  C.  576, 
55  S.  E.  854,  9  L.  R.  A  (N.  S.)  606,  is  dted 
in  support  of  this  suggestion.  The  doctrine 
may  bei  conceded,  but  it  has  no  applicatioa 
here,  as  this  court  had  not  decided  the  law 
to  be  as  is  now  asserted.  In  Gorrell  v. 
Greensboro  Water  Supply  Co.,  124  N.  a  328, 
32  S.  E.  720,  46  L.  R,  A  513,  70  Am.  St.  Be^ 
598,  which  is  mainly  relied  on,  the  contract 
was  radically  different  from  this  one,  and 
expressly  provided  for  the  protection  of  In- 
dividual property  and  afforded  a  remedy  for 
a  breach  of  the  stipulation,  as  we  have  shown. 
The  premise  of  this  argument  is  therefore 
disproved,  for  it  assumes  something  in  re- 
gard to  the  law  which  has  no  existence  in 
fact,  and  the  deduction,  therefore,  by  reason- 
ing from  it,  must  be  erroneous. 

In  view  of  the  above  reasons  and  the  ov^- 
whelming  weight  of  authority  in  the  federal 
and  state  courts  supporting  the  view  herein 
expressed,  I  am  compelled,  regretfully,  to 
differ  VTith  my  Brethren  of  the  majority,  and 
to  dissent  from  the  opinion  of  the  court  and 
ltd  judgment,  as  I  think  there  should  be  a 
nonsuit,  instead  of  a  new  triaL 

HOKE,  J.,  concurs  in  this  dissent 

NOTE. 

Boston  Safe  Dep.  Co.  v.  Salem  Water  Col  (C 
C.)  94  Fed.  238;  Metropolitan  Trust  Ca  v. 
Topeka  Water  Co.  (C.  O.)  132  Fed.  702 ;  Low- 
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Joy  V.  Bessemer  Waterworks  Co.,  146  Ala.  374, 
41  Soptb.  76,  6  U  B.  A.  (N.  S.)  429,  9  Ann. 
Cas.  10tJ8;  Collier  v.  Newport  Water  L.  &  P. 
Co.,  100  Ark.  47,  139  S.  W.  635,  Ann.  Cas. 
1913D.  458;  Town  of  Ukiah  v.  Ukiah  Water 
Co.,  142  Cal.  173,  75  Pac.  773,  64  L.  R.  A. 
231. 100  Am.  St.  Rep.  107 ;  Nickerson  t.  Bridge- 
port Hydraulic  Co.,  46  Conn.  24,  33  Am.  Bep. 
1 :  Holloway  v.  Macon  Gaslight  &  Water  Co.« 
132  Ga.  387,  64  S.  £.  330;  Bush  v.  Artesian, 
etc..  Water  Co.,  4  Idaho,  618,  43  Pac.  69,  95 
Am.  St  Bep.  161 ;  Davis  v.  Clinton  Waterworks 
Co.,  54  Iowa,  57,  6  N.  W.  126,  37  Am.  Bep. 
185 ;  Becker  v.  Keokuk,  79  Iowa,  419,  44  N.  W. 
694.  18  Am.  St  Bep.  377;  Peck  v.  Sterling 
Water  Co.,  118  111.  App.  533;  Bostad  v.  Chica- 
go, 163  111.  App.  63:  Fitch  v.  Seymour  Water 
Co.,  139  Ind.  214,  37  N.  £.  982,  47  Am.  St 
Bep.  258;  Mott  y.  Cherryvale  Water  &  Mfg. 
Co.,  48  Kan.  12,  28  Pac.  989.  15  L.  B.  A.  375, 
30  Am.  St  Bep.  267 ;  Allen  &  Currey  Mfg.  Co. 
V.  Shreveport  Water  Co.,  113  La.  Ann.  1091, 
37  South.  980,  68  L.  B.  A  650,  104  Am.  St 
Rep.  525,  2  Ann.  Cas.  471 ;  Hand  ▼.  Brookline, 
126  Mass.  824 ;  Hone  y.  Presque  Isle  Water  Co., 
104  Me.  217,  71  Aa  769,  21  L.  B.  A.  (N.  S.) 
1021 :  Wilkinson  v.  Light.  Heat  &  Water  Co., 
78  Miss.  389,  28  South.  877 ;  Howsmon  v.  Tren- 
ton Water  Co.,  119  Mo.  304,  24  S.  W.  784.  23 
L.  B.  A.  146,  41  Am.  St  Bep.  654;  Metz  ▼. 
Cape  Girardeaa  Waterworks  Co.,  202  Mo.  324, 
100  S.  W.  651 ;  Eaton  v.  Fairbury  Waterworks 
Co.,  37  Neb.  546.  56  N.  W.  201,  21  L.  B.  A. 
653,  40  Am.  St  Bep.  510;  Ferris  v.  Carson 
Water  Co.,  16  Nev.  44,  40  Am.  Bep.  485 ;  Hall 
V.  Passaic.  83  N.  J.  Law,  771,  85  Atl.  349,  43 
L.  B.  A  (N.  S.)  750 :  Smith  v.  Great  S.  Bay 
Water  Co.,  82  App.  Div.  427,  81  N.  Y.  Supp. 
812;  Wainwright  v.  Queens,  78  Hun,  146,  28 
N.'  Y.  Supp.  987;  Akron  Waterworks  Co.  v. 
Biownless,  10  Ohio  Cir.  Ct  R  620;  Blunk  t. 
Dennison,  71  Ohio  St  250,  73  N.  E.  210.  2 
Ann.  Cas.  852;  Lutz  t.  Tahlequah  Water  Co., 
29  Okl.  171,  118  Pac.  128,  36  L.  B.  A.  (N.  S.) 
568;  Thompson  v.  Springfield  Water  Co.,  216 
Pa.  275,  64  Atl.  521,  7  Ann.  Cas.  473 ;  Ancrum 
V.  Camden  Water,  Light  &  Ice  Co.,  82  S.  C.  284, 
64  S.  B.  151.  21  L.  B.  A.  (N.  S.)  1029;  Cooke 
V.  Paris  Mt  Water  Co..  82  S.  C.  235,  64  S.  B. 
157;  Foster  v.  Lookout  Water  Co.,  3  Lea 
(Tenn.)  42 ;  House  v.  Houston  Waterworks  Co., 
88  Tex.  233,  31  S.  W.  179.  28  L.  B.  A.  532 ; 
Wilkins  v.  Butland,  61  Vt  336,  17  Atl.  735; 
Nichol  V.  Huntington  Water  Co.,  53  W.  Va. 
348,  44  S.  E.  290;  Britton  v.  Green  Bay  Wa- 
terworks Co.,  81  Wis.  48,  51  N.  W.  84,  29  Am. 
St  Bep.  856;  Krom  v.  Antigo  (Wis.)  140  N. 
W.  41. 


(168  N.  C.  621) 

KING  V.  McBACKAN  et  aL     (No.  282.) 

(Supreme  Court  of  North  Carolina.    April  14, 

1915.) 

1.  acknowledokent  ^s»37  —  bxeotttioit  of 
Deeds  by  Wife— Vauditt. 

A  deed  executed  by  a  married  woman  alone 
and  without  private  examination  is  not  valid. 
[Bd.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  if  183,  199-216;    Dec  Dig. 
^s»37.] 

2.  ADVEB8B  Possession  ^=»71— "Color  of  Ti- 
tled—Deed OF  Mabkied  Woman. 

A  deed  of  a  married  woman  without  private 
examination  is,  if  otherwise  sufficient,  **color  of 
title,'*  so  that  possession  thereunder  for  the 
statutory  period  will  ripen  into  title. 

[Bd.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, Ce^it  Dig.  §§  415-429;  Dec.  Dig.  «=> 
71. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Color  of  Title.] 


3.  Deeds  ^=»86— Recobdino— Bffect  of  De- 
fects. 

A  deed  defectively  probated  will  be  treated 
as  unregistered,  though  placed  on  the  registry. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S  226;   Dec  Dig.  i©=»86.] 

4.  Advebse  Possession  ^=>82— Color  of  Ti- 
tle —  "Pubchaseb  fob  a  Valuable  Con- 
sidebation." 

Under  the  Connor  Act  of  1885  (Laws  1885, 
c  147),  an  unregistered  deed  is  valid  as  between 
the  parties  and  as  to  all  others  except  purchas- 
ers for  value  and  creditors,  and  is  not  color  of 
title  as  against  a  subsequent  **purchaser  for  a 
valuable  consideration,"  which  means  a  purchas- 
er paying  a  fair  and  reasonable  price  according 
to  the  common  mode  of  dealing  between  vendors 
and  purchasers. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  468-471;  Dec.'  Dig.  «=s> 
82. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Purchaser  for  a  Valu- 
able Consideration.] 

6.  Evidence  ^=>353  —  Recitals  in  Deeds  — 
Evidence  ab  Against  Thibd  Pebsons. 
A  recital  in  a  deed  of  payment  of  consid- 
eration is  only  evidence  of  payment  as  between 
parties,  and  is  not  competent  as  to  a  stranger. 
[Ed.    Note.— For  other   cases,    see    Evidence, 
Cent  Dig.  Si  14(>4>1428,  1430,  1431;  Dec.  Dig. 
^!»353.] 

6.  Vbndob  and  Pubchasbb  ^s»244  — Colob 
OF  Title— PuBCHASEB  fob  Value. 

Evidence  held  to  show  that  a  purchaser  was 
not  a  purchaser  for  value;  and  hence  an  unreg- 
istered deed  under  which  one  claim^  possession 
was  color  of  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  Si  609-611;  Dec  Dig. 
^=:>244.] 

7.  Appeal  and  Ebbob  ^=>959  —  Questions 
Reviewable— Discbetion  of  Tbial  Coubt 
—Allowance  of  Amendments  of  Plead- 
ings. 

Allowance  of  an  amendment  to  the  com- 
plaint to  conform  to  the  proof  is  not  reviewable 
in  the  absence  of  an  abuse  of  discretion  of  the 
trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3825-3831;  Dec.  Dig.  «=s> 
959.] 

Appeal  from  Superior  Court,  Columbus 
County;  Allen,  Judge. 

Action  by  D.  F.  King  against  Donald  Mo 
Rackan  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeaL    Afflimed. 

This  Is  an  action  to  recover  land  In  which 
the  plaintiff  claims  title  under  the  following 
chain  of  title: 

(1)  Deed  from  Shade  Wooten  to  his  wife, 
Sarah  B.  Wooten,  dated  August  4,  1880,  reg- 
istered June  7,  1882.  It  was  admitted  that 
the  defendants  claimed  title  under  a  deed 
from  Sarah  E.  Wooten  and  her  husband. 
Shade  Wooten. 

(2)  Deed  from  Sarah  B.  Wooten  to  Jessie 
D.  Wooten,  dated  June  20,  1893,  registered 
December  30,  1893.  The  defendants  objected 
to  this  deed  on  the  ground  that  It  is  insuffi- 
cient to  pass  the  title  to  the  land  therein  de- 
scribed. Shade  Wooten,  the  husband  of 
Sarah  B.  Wooten,  did  not  Join  in  the  execu- 
tion of  this  deed,  nor  was  the  private  ex- 
amination of  Sarah  B.  Wooten  ever  taken. 


or  other  caaes  see  Bajne  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


1028 


84  SOUTHEASTERN  BBPORTEB 


(N.C 


(?)  Deed  from  Jessie  D.  Wooten  to  O.  h. 
Clark,  dated  December  15,  1898,  registered 
September  1,  1906.  The  defendants  objected 
to  this  deed. 

(4)  Deed  from  O.  L.  Clark  and  wife,  dated 
February  6,  1901,  to  P.  Lennon.  Tbis  deed 
was  registered  October  4,  1906.  The  defend- 
ants objected  to  this  deed. 

(5)  Deed  from  P.  Lennon  and  wife  to  D. 
F.  King,  plaintiff,  dated  October  3,  1903,  reg- 
istered January  30,  1905.  The  defendants 
objected  to  the  Introduction  of  this  deed. 

(6)  Deed  from  P.  Lennon  and  wife  dated 
September  6,  1904,  to  D.  F.  King,  registered 
January  30,  1905.  The  defendants  objected 
to  the  introduction  of  this  deed. 

(7)  Deed  from  P.  Lennon  and  wife  to  D.  F. 
King  dated  March  21, 1905,  registered  July  3, 
1905. 

The  defendants  claim  title  under  the  fol- 
lowing conveyances: 

(1)  Deed  from  Shade  Wootra  and  wife, 
Sarah  E.  Wooten,  to  Arthur  Council,  dated 
the day  of  August,  1906,  filed  for  reg- 
istration August  18,  1906,  and  registered 
August  20,  1906.  When  this  deed  was  regis- 
tered the  conveyance  from  Jessie  D.  Wooten 
to  O.  L.  Clark,  registered  September  1,  1906, 
Exhibit  C,  and  the  deed  from  O.  L.  Clark 
and  wife,  registered  October  1,  1906,  Exhibit 
D,  two  links  in  the  plaintiffs*  chain  of  titl6, 
were  not  on  record. 

(2)  Deed  from  Arthur  Council  and  wife  to 
J.  B.  Schulken  for  an  undivided  one-third  in- 
terest in  said  land,  registered  September  23, 
1906. 

(3)  Deed  from  Arthur  Council  and  wife 
and  J.  B.  Schulken  and  wife  to  defendant 
Donald  McBackan,  registered  February  16, 
1911. 

The  defendants  contend  that  the  deed  from 
Jessie  D.  Wooten  to  O.  L.  Clark  and  the  deed 
from  0<  L.  Clark  to  P.  Lennon  and  the 
three  deeds  from  P.  Lennon  to  D.  F.  King, 
while  not  registered,  were  not  color  of  title, 
and  the  plaintiff,  D.  F.  King,  cannot  tack  on- 
to his  possession,  if  he  had  any,  from  the 
date  of  registration  of  his  deeds,  the  pos- 
session of  his  grantor,  whose  deed  was  not  on 
record,  and  make  up  the  necessary  seven 
years'  possession  under  color  of  title. 

After  the  execution  of  the  deed  by  Jessie 
D.  Wooten  to  O.  L.  Clark  said  Jessie  D. 
Wooten  intermarried  with  Arthur  Council, 
and  the  deed  from  Shade  Wooten  and  wife 
to  the  said  Council  was  thereafter  executed. 
The  deed  from  Jessie  D.  Wooten  to  the  said 
Clark  was  registered  prior  to  the  registration 
of  the  deed  from  Arthur  Council  and  wife 
to  J.  B.  Schulken,  and  prior  to  the  registra- 
tion of  the  deed  from  Council  and  wife  and 
J.  B.  Schulken  and  wife  to  the  defendant  Mc- 
Backan. 

The  defendants,  in  addition  to  denying  the 
title  of  the  plaintiff,  relied  upon  an  estoppel 
by  Judgment  In  an  action  by  Arthur  Council 
against  Bay  and  Pridgen,  tenants  of  the 
plaintiff,  to  which  action  the  plaintiff  was 


not  a  party.  There  was  evidence  of  seven 
years*  adverse  possession  by  Jessie  D.  Woot- 
en, Clark,  and  Lennon. 

His  honor  charged  the  Jury  that  the  deed 
from  Sarah  E.  Wooten  to  Jessie  D.  Wooten 
was  color  of  title,  and  the  defendants  ex- 
cepted. His  honor  also  charged  the  Jury  that 
the  possession  of  Clark  and  Lennon  could  be 
added  to  the  possession  of  Jessie  D.  Wooten 
to  make  out  a  seven  years'  advertse  posses- 
sion, and  the  defendants  excepted.  He  also 
charged  the  Jury  that  the  plaintiff  was  not 
estopped,  and  the  defendants  excepted. 

There  was  a  verdict  and  Judgment  In  favor 
of  the  plaintiff,  and  the  defendants  excepted 
and  appealed. 

Schulken,  Toon  &  Schulken,  of  Wliitevllle, 
Jackson  Greer,  of  Wilmington,  and  Walter 
Clark,  Jr.,  of  Balelgh,  for  appellants.  Irvin 
B.  Tucker,  of  Whitevllle,  and  Manning  & 
Kitchen,  of  Balelgh,  for  appellea 

ALLEN,  J.  [1]  The  deed  from  Sarah  £. 
Wooten  to  Jessie  D.  Wooten  was  considered 
in  Council  v.  Pridgen,  153  N.  O.  444,  69  S.  E. 
404,  and  it  was  then  held  that  it  was  not  a 
valid  conveyance  on  account  of  the  failure  of 
the  husband  of  the  grantor  to  Join  in  its  exe- 
cution, and  because  the  private  examination 
of  the  grantor,  a  married  woman,  had  not 
been  taken,  and,  as  this  deed  is  a  neoessaiy 
link  In  the  plaintiff's  title,  he  must  rely  on 
adverse  possession  under  color. 

The  defendants  objected  to  the  introduc- 
tion of  this  deed  upon  the  ground  that  it  was 
neither  valid  as  a  conveyance  nor  as  color  of 
title,  and  to  the  deeds  from  Jessie  D.  Wooten 
to  Clark,  and  from  Clark  to  Lennon,  becanse 
they  were  not  registered  until  after  the  con- 
veyance to  Council,  contending  that  they 
could  not  be  relied  on  as  color  of  title  until 
registered. 

[2,  3]  The  deed  of  a  married  woman  with* 
out  private  examination,  if  otherwise  suffi- 
cient, is  color  of  title  (Norwood  v.  Totten,  166 
N.  C.  648,  82  S.  E.  951),  but  the  rule  prevails 
as  to  all  deeds  that,  if  they  are  placed  upon 
the  registry  upon  a  defective  probate,  they 
are  to  be  dealt  with  and  treated  as  if  unreg- 
istered. De  Courcy  v.  Barr,  46  N.  C.  181; 
Todd  V.  Outlaw,  79  N.  C.  235;  Johnson  v. 
Lumber  Co.,  147  N.  C.  250,  60  S.  E.  1129; 
Smith  V.  Fuller,  152  N.  C.  13,  67  S.  E.  48. 
We  must  therefore  treat  the  deeds  upon 
which  the  plaintiff  relies  as  color  of  title  as 
unregistered. 

[4]  Prior  to  the  Connor  Act  of  1885  (Laws 
1885,  c.  147)  an  unregistered  deed  was  in 
all  cases  color  of  title  if  sufficient  in  form 
(Hunter  v.  Kelly,  92  N.  C.  285),  but  after  the 
passage  of  that  act  it  was  held  in  Austin  v. 
Staton,  126  N.  a  783,  36  S.  E.  338,  that  an 
unregistered  deed  was  not  color  of  title. 

The  question  was  again  considered  In  Col- 
lins V.  Davis,  132  N.  C.  106,  43  S.  B.  579,  and 
the  ruling  in  the  case  of  Austin  v.  Staton 
was  modified  so  that  It  only  applied  in  f^vor 
of  the  holder  of  a  subsequent  deed  executed 
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upon  a  Taluable  conslderatioii,  and  the  court 
has  since  then  consistently  adhered  to  the 
latter  decision.  Janney  v.  Bobbins,  141  N.  C. 
400,  53  S.  E.  863;  Burwell  r.  Chapman,  159 
N.  C.  211,  74  S.  B.  635 ;  Gore  v.  McPherson, 
161  N.  0.  644,  77  S,  E.  885. 

In  the  Collins  Case  Justice  Connor,  the  au- 
thor of  ^e  Connor  Act,  says: 

'*The  learned  counsel  for  the  plaintiff,  in  an 
able  and  interesting  argument,  asks  us  to  re- 
verse the  decision  in  Austin  v.  State,  supra.  It 
is  not  clear  that  the  Legislature  intended  or 
contemplated  this  radical  change  of  the  law  in 
this  respect.  The  court  recognizes  the  fact  that 
the  question  presented  was  'new  and  important.' 
We  would  not  be  disposed  to  give  to  that  deci- 
sion any  other  or  further  effect  than  was  nec- 
essary in  that  and  other  cases  coming  clearly 
within  the  same  principle.  The  proportion,  as 
stated  by  the  Chief  Justice,  may  be  broader 
than  was  necessary  to  tiie  disposition  of  that 
case,  and,  while  we  are  not  disposed  to  disturb 
it  in  so  far  as  we  have  suggested,  we  think  it 
well  to  restate  the  principle  as  confined  in  its 
application  to  the  case  before  us.  We  therefore 
hold  thaL  where  one  makes  a  deed  for  land  for 
a  valuable  consideration,  and  the  grantee  fails 
to  register  it,  but  eaters  into  possession  there- 
under, and  remains  therein  for  more  than  sev- 
en years,  such  deed  does  not  constitute  color 
of  titie  and  bar  the  entry  of  a  grantee  in  a 
subsequent  deed  for  a  valuable  consideration 
who  has  duly  registered  his  deed.  We  use  the 
term  'purchaser  for  a  valuable  consideration'  in 
the  sense  in  which  it  is  defined  by  this  court  in 
Fullenwider  v.  Roberto,  20  N.  C.  420,  *a  fair 
and  reasonable  price  according  to  the  common 
mode  of  dealing  between  buyers  and  sellers,'  or, 
as  said  by  Pearson,  C.  J.,  in  Worthy  v.  Caddell, 
76  N.  C.  82 :  *The  party  assuming  to  be  a  pur- 
chaser for  valuable  consideration  must  prove  a 
ffiir  consideration,  not  up  to  the  full  price,  but 
a  price  paid  which  would  not  cause  snrprise 
or  make  any  one  exclaim,  "He  got  the  land  for 
nothing;  there  must  have  been  some  fraud  or 
contrivance  about  it." ' 

'* Except  in  cases  coming  within  this  rule,  the 
rights  acquired  by  adverse  possession  for  seven 
years  under  color  of  title  are  not  disturbed  or 
affected  by  the  act  of  1885." 

In  other  words,  the  Connor  Act  has  sub- 
stantially the  same  legal  effect  upon  deeds 
that  the  Act  of  1819  had  upon  mortgages 
and  deeds  In  trust  (Robinson  v.  Wllloughby, 
70  N.  C.  362),  leaving  them,  although  unreg- 
istered, valid  as  between  the  parties  and  as 
to  all  others  except  purchasers  for  ralae, 
and  creditors 

It  follows,  therefore,  that  the  unregistered 
deeds,  and  In  this  class  we  Include  the  deed 
of  Jessie  D.  Wooten,  were  properly  admitted 
In  evidence,  and  could  be  relied  on  as  color 
of  title,  unless  it  was  made  to  appear  that 
Council,  under  whom  the  defendante  claim, 
was  a  purchaser  for  value.  We  find  In  the 
record  no  allegation  that  he  was  a  pur- 
chaser, for  value,  nor  was  there  any  evidence 
tending  to  establish  this  fact,  and  there  was 
no  request  for  instruction  predicated  upon 
the  Idea  that  he  was  such  purchaser. 

[61  It  Is  true  that  the  deed  to  Council  re- 
cites a  consideration  of  $400,  but  this  is  only 
evidence  of  payment  as  between  the  parties, 


1  and  would  not  be  competent  as  to  the  plain- 
tiff. Tredwell  v.  Graham,  88  N.  C.  208»  in 
which  the  court,  si)eakiug  of  the  recital  of  a 
consideration  as  paid,  said: 

''The  deed  itoelf,  though  evidence  conclusive 
as  to  all  matters  between  the  parties,  furnishes 
no  evidence  of  the  truth  of  the  matters  contain- 
ed in  ito  recitals,  as  against  strangers;  for,  as 
to  them,  it  is  strictly  res  inter  alios  acta.** 

[6]  There  are  also  facto  appearing  upon  the 
face  of  the  record  which  indicate  very  clear- 
ly that  Council  was  not  a  purchaser  for  val- 
ue. It  appears  that  Jessie  D.  Wooten  inter- 
married with  Council  after  she  had  executed 
her  deed  to  dark,  and  that  thereafter  Shade 
Wooten  and  wife  conveyed  the  land  to  Coun- 
cil, presumably  for  the  purpose  of  avoiding 
the  doctrine  of  feeding  an  estoppel  which 
might  have  arisen  If  the  conveyance  had  been 
executed  to  the  daughter.  The  consideration 
recited  in  the  deed  is  only  $400,  which  is 
less  than  the  consideration  recited  in  any 
other  deed  appearing  in  the  record,  and  there 
is  no  evidence  that  that  amount  has  been 
paid.  It  also  appears  that  within  five  years 
after  Council  received  his  deed  reciting  a 
consideration  of  $400  the  defendant  McRackan 
sold  the  land '  conveyed  therein  for  $8,000, 
and  this  discrepancy  in  value  would  lead  to 
the  conclusion  that  Council  got  the  land  for 
nothing,  and  that  the  payment  of  the  pur- 
chase price  recited  would  not  have  made  him 
a  purchaser  for  value. 

It  follows  that  the  deeds  were  properly  ad- 
mitted in  evidence,  and  that  they  constitute 
color  of  title  against  the  defendante,  and 
for  the  same,  reason  the  possession  of  Clark 
and  Lennon  can  be  added  to  the  possession 
of  Jessie  D.  Wooten  to  make  up  the  period 
of  seven  years,  and  this  period  was  complete 
before  the  defendant  McRackan  acquired  his 
title. 

The  charge  of  his  honor  as  to  the  estop- 
pel is  sustained  by  the  authorities,  as  the 
plaintiff.  King,  was  not  a  party  to  the  former 
action.  Falls  v.  Gamble,  66  N.  C.  455;  Le- 
Roy  V.  Steamboat  Co.,  165  N.  C.  109,  80  S.  E. 
984. 

[7]  The  order  of  his  honor  in  permitting 
an  amendment  of  the  complaint  so  that  the 
description  of  the  land  might  be  made  to  con- 
form to  the  deeds  is  not  reviewable,  as  we 
find  no  abuse  of  the  discretion  vested  in  him 
by  law,  nor  do  we  think  the  remarks  made 
by  the  presiding  Judge  constitute  prejudicial 
error.  There  was  evidence  of  an  adverse 
possession  for  seven  years  under  the  deeds 
which  we  have  held  to  be  color. 

We  have  considered  all  of  the  exceptions 
raised  upon  the  record,  but  have  not  thought 
it  necessary  to  discuss  them  seriatim,  as 
they  are  all  involved  in  the  questions  we  have 
decided. 
,  We  find  no  error. 

No  error. 
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BARNES  T.  SOUTHERN  RT.  CO.    (No.  74.) 

(Supreme  CJourt  of  North  Carolina.     April  14, 

1915.) 

1.  Appeal  and  Ebbob  ^=»1066  —  Habmless 
Bbbob— Instructions— Evidence.  . 

Where  the  undisputed  evidence  in  a  pas- 
8enger*s  action  for  injuries  showed  that  plaintiff 
entered  the  car  and  took  a  seat  prepared  by 
defendant  for  passengers,  and  was  injured  by 
a  sudden  movement  of  tne  train  while  sitting 
quietly  talking  to  other  i)ajS8engers,  the  giving 
and  refusing  of  instructions  on  contributory 
negligence,  if  error,  would  have  been  harmless. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4220;   Dec.  Dig.  €=>1066.] 

2.  CaBBiers  ^=5>320— Injury  to  Passengeb— 
Negligence — Submission  of  Issues. 

In  a  passenger's  action  for  injuries,  evi- 
dence that  plaintiff  entered  the  caboose  attached 
to  a  freight  train  and  took  a  seat  prepared 
by  defendant  for  passengers,  and  was  injured 
by  a  sudden  movement  of  the  train  while  sitting 
quietly  talking  to  other  passengers,  authorized 
submitting  to  the  jury  the  question  of  defend- 
ant's negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1118,  1126, 1149.  1163.  1160, 1167, 
1179.  1190.  1217,  1233,  1244.  1248,  131&-1325; 
Dec.  Dig.  <©=s>320.] 

3.  Cabbiebs   ^=»280— Injubt  to   Pabsbnoeb 
ON  Fbeioht  Tbain— Defense. 

Though  a  carrier  is  not  liable  for  injuries 
resulting  to  passengers  in  a  caboose  attached 
to  a  freight  train  from  such  sudden  stops  and 
starts  as  are  necessary  in  the  operation  of  the 
train,  it  owes  to  them  the  same  high  degree  of 
■care  which  it  owes  to  passengers  on  regular 
passenger  trains;  and  hence  the  mere  fact  that 
an  injury  to  a  passenger  occurred  while  he  was 
riding  on  a  freight  train  did  not  relieve  the  car- 
rier from  liability  for  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1085-1092.  1098-1103.  1105,  1106, 
1109,  1117;   Dec.  Dig.  «=>280.] 

4.  Cabbiebs  ^=»321— Injubt  to  Passengeb— 
Proximate  Cause— Inbtbuction. 

Where,  in  an  action  for  injuries  to  a  pas- 
■senger  while  riding  in  a  caboose  attached  to  a 
freight  train,  the  evidence  conclusively  showed 
that  plaintiff  was  injured  by  a  sudden  movement 
of  the  train,  and  the  only  matter  in  issue  was 
whether  the  movement  was  unusual,  the  court's 
failure  to  qualify  an  instruction  on  negligence 
by  a  statement  that  the  jury  must  consider 
proximate  cause  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  1247,  1326-1336,  1343;  Dec.  Dig. 
1^=9321.] 

Appeal  from  Superior  Court,  WUson  Conn* 
ty;   Ferguson.  Judge. 

Action  by  A.  T.  Barnes  against  the  Southern 
Railway  Company.  From  Judgment  for 
plcdntiiT.  defendant  appeals.    No  error. 

This  is  an  action  to  recover  damages  for 
personal  injury  caused,  as  the  plaintiff  al- 
leges, by  the  negligence  of  the  defendant 
while  he  wus  a  passenger  in  a  caboose  at- 
tached to  a  freight  train  of  the  defendant 
The  defendant  denied  that  it  was  negligent, 
and  pleaded  that  the  injury  to  the  plaintiff 
was  caused  by  his  own  contributory  negli- 
gence. It  was  admitted  that  the  plaintiff 
was  a  passenger  on  the  train  of  the  defend- 
ant at  the  time  of  his  Injury. 

The  plaintiff  testified  in  part  as  follows: 


That  he  was  61  years  of  age.  and  Hved  near 
Lucama,  Wilson  county,  all  his  life;    was  a 
farmer  and  fertilizer  Inspector,  and  was  em- 
ployed by  the  commissioner  of  agriculture  of 
North  Carolina  lu  the  latter  capacity  on  or 
about  March  25,  1913;    that  his  duties  re^ 
quired  him  to  go  about  in  certain  territory 
and  take  samples  of  fertilizer  and  other  prod- 
ucts, see  that  they  were  branded  and  taxes 
paid.  etc. ;    that  he  was  paid  for  these  serv- 
ices $3  per  day  and  expenses;   that  he  wbs 
at  Rural  Hall  on  the  25th  day  of  Marcdi,  1913, 
on  his  regular  trip,  and  was  going  from  there 
to  Pilot  Mountain;    that  between  3  and  4 
o'clock  on  that  day  he  purchased  a  ticket 
from  Rural  Hall  to  Pilot  Mountain  from  the 
agent  of  the  defendant  company,  and  paid  30 
cents  for  it,  and  got  aboard  the  train  of  the 
defendant  company,  which  was  a  mixed  train, 
that  is,  consisting  of  a  caboose  attaclied  to 
said  car  in  which  passengers  were  allowed  to 
ride  by  the  company ;  the  caboose  had  cushion- 
ed seats  running  on  each  side  and  a  partition, 
and  there  was  a  stove  in  it;  it  had  no  fire  in 
it;  that  when  he  got  on  the  car  there  were 
two  gentlemen  in  it,  one  named  Hoover,  and 
one  named  Swanson;   that  Mr.  Hoover  was 
sitting  In  a  chair,  and  Mr.  Swanson  was  sit- 
ting on  one  of  the  seats  running  on  the  side 
of  the  car.  and  he  took  the  seat  between  Mr. 
Swanson  and  the  stove ;  that  when  he  got  on 
the  train  some  one  said  it  was  a  little  late, 
and  it  stayed  in  Runal  Hall  about  20  or  30 
minutes;    that  when  he  got  on  the  train  it 
pulled  out  about  30  or  40  yards  and  stopped 
a  little  to  the  left  of  the  station;   that  the 
first  thing  he  knew  was  a  Jolt  which  threw 
him  off  the  seat  and  against  the  stove ;  that 
there  was  a  rod  running  around  the  stove, 
and  Ills  (^in  struck  this  rod,  and  his  whole 
weight  went  across  his  neck ;  when  the  train 
stopped,  Mr.  Hoover  and  Mr.  Swanson  asked 
if  he  was  hurt     Hie  w.tness  said  that  he 
was  hurt  so  bad  that  he  could  not  see,  and 
that  he  did  not  know  but  wliat  a  train  had 
run  in  and  there  had  been  a  collision;   that 
either  Mr.  Swanson  or  Mr.  Hoover  asked  him 
if  he  was  hurt,  and  the  other  one  said,  "Don't 
you  see  he  is  hurt;   there  is  blood  running 
out  of  his  face;"  that  after  they  helped  him 
up,  he  turned  si(^  and  asked  for  water;  that 
he  was  nauseated ;  that  two  or  three  persons 
came  in  the  car  and  wanted  to  know  who 
was  hurt;   that  the  conductor  came  In  and 
said  he  would  have  to  make  a  report,  and 
asked  the  witness  his  name,  his  resldenee, 
and  his  age;    that  before  the  Jolt  came  he 
was  sitting  on  the  seat,  and  that  he  did  not 
hear  any  warning  prior  to  the  Jerk;    that 
there  was  a  clash  all  at  once ;   that  he  fi^ 
toward  the  engine,  and  that  some  one  fell  <m 
him,  and  he  thought  it  was  Mr.  Swanson; 
that  he  stopped  work  about  the  11th  or  12th 
of  April  and  went  home  and  consulted  Dr.  L 
W.  Lamm;    that  before  he  came  home  he 
went  to  work  four  or  five  days,  and,  as  he 
did  not  get  any  better,  he  stopped;    that 
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about  the  12tb  of  April,  finding  that  he  could 
not  continue  his  work,  he  saw  the  commis- 
sioner, Major  Graham,  and  told  him  that  he 
would  have  to  stop;  this  was  about  the  12th 
day  of  April ;  that  he  was  hurt  in  his  neck 
and  leg,  and  suffered  a  great  deal  of  pain, 
and  has  never  been  able  to  use  his  neck 
since,  and  his  nedc  Is  still  stiff,  and  when  he 
tried  to  work  his  neck  hurts  a  great  deal; 
that  his  arm  is  affected,  and  he  cannot  do  as 
much  as  he  could  before  the  injury ;  that  he 
could  not  carry  a  bucket  of  waiter. 

The  defendant  offered  evidence  tending  to 
prove  that  the  movement  of  the  train  of 
which  the  plaintiff  complained  was  not  un- 
usual or  extraordinary,  and  was  such  as 
might  be  expected  upon  freight  trains,  but 
offered  no  evidence  contradicting  the  plaintiff 
as  to  what  he  was  doing  at  the  time  he  was 
injured. 

The  Jury  returned  the  following  verdict: 

"(1)  Was  the  plaintiff  injured  by  the  negli- 
Kence  of  the  defendant,  as  alleged  in  the  com- 
plaint?   Answer:    Yes. 

"(2}  Did  the  j^laintiff,  by  his  own  negligence, 
contribute  to  his  injuries,  as  alleged  in  the 
answer?    Answer:    No. 

*'(3)  What  damages  has  the  plaintiff  sustain- 
ed?   Answer:   $1,770." 

There  was  a  Judgment  upon  the  verdict  in 
favor  of  the  plaintiff,  and  the  defendant  ap- 
pealed. 

Woodard  &  Hassell,  of  Wilson,  for  appel- 
lant W.  A.  Finch  and  H.  G.  Connor,  Jr., 
both  of  Wilson,  for  appellee. 

ALLEN,  J.  The  principal  exceptions  relied 
on  by  the  defendant  are  to  the  refusal  to 
enter  Judgment  of  nonsuit  at  the  conclusion 
of  the  evidence,  and  for  failure  to  give  prop- 
er instructions  on  the  issue  of  contributory 
negligence. 

[1]  It  is  not  necessary  to  set  out  and  re- 
view the  instructions  given  and  refused  on 
the  second  issue,  as  we  find  no  evidence  of 
contributory  negligence.  According  to  all  the 
evidence  of  the  plaintiff  and  the  defendant, 
the  plaintiff  entered  the  car  and  took  a  seat 
prepared  "by  the  defendant  for  passengers, 
and  was  injured  by  the  sudden  movement  of 
the  train  while  sitting  Quietly  talking  to  oth- 
er passengers,  and  in  this  we  find  no  evidence 
of  negligence  or  wrongful  conduct  on  his  part 

[2]  We  are  also  of  (H>inion  that  there  was 
evidence  of  negligence  as  proof  that  the  plain- 
tiff was  injured  in  the  manner  described 
while  a  passenger  on  the  train  of  the  defend- 
ant is  Itself  some  evidence  of  negligence.  6 
R.  0.  L.  74 ;  Marable  v.  Railroad,  142  N.  C. 
557,  55  S.  E.  355;  Gleeson  v.  Railroad,  140 
U.  S.  435,  11  Sup.  Ct  859,  85  L.  Ed.  458. 

In  the  Marable  Case  the  plaintiff  was  in- 
jured while  a  passenger  in  a  caboose  of  a 
freight  train  by  a  sudden  movement  of  the 
train,  and  the  instruction  was  approved  that: 

*'If  there  was  such  a  sudden  and  violent  stop- 
ping of  the  train  that  plaintiff  was  thrown 
from  his  seat,  it  would  require  explanation  from 
the  defendant,  and  the  inquiry  naturally  arises: 
Why  was  the  train  so  suddenly  stopped?    The 


answer  should  naturally  come  from  the  defend- 
ant, as  the  plaintiff  was  in  the  caboose,  aud  the 
defendant's  servants  were  in  charge  of  the 
train." 

And  in  the  Gleeson  Case,  the  court  said: 

"Since  the  decisions  in  Stokes  v.  Saltonstall, 
38  U.  S.  (13  Pet.)  181  [10  L.  Ed.  115],  and  New 
Jersey  R.  &  Transp.  Co.  v.  Pollard,  80  U.  S. 
(22  Wall.)  341  [22  L.  Ed.  877],  it  has  been 
settled  law  in  this  court  that  the  happening  of 
an  injurious  accident  is,  in  passenger  cases, 
prima  facie  evidence  of  negligence  on  the  part 
of  the  carrier,  and  that  (the  passenger  being 
himself  in  the  exercise  of  due  care)  the  burden 
then  rests  upon  the  carrier  to  show  that  its 
whole  duty  was  performed,  and  that  the  in- 
Jury  was  unavoidable  by  human  foresight  The 
rule  announced  in  those  cases  has  received  gen- 
eral acceptance,  and  was  followed  at  the  pres- 
ent term  in  Inland  &  Seaboard  0>asting  Ck>.  v. 
Tolson,  139  U.  S.  551  [11  Sup.  Ct  653,  36  L. 
Ed.  270]." 

The  reasons  fof  the  application  of  this  prin- 
ciple are  stated  in  5  R.  C.  L.  77,  to  be: 

"(1)  The  contractual  relation  between  the 
carrier  and  passenger,  by  which  it  is  incumbent 
on  the  carrier  to  transport  with  safety,  hence 
the  burden  of  explaining  failure  of  perform- 
ance should  be  on  the  carrier.  (2)  The  cause  of 
the  accident  if  not  exclusivelv  within  the  knowl- 
edge of  the  carrier^  is  usually  better  known  to 
the  carrier,  and  this  superior  knowledge  makes 
it  just  that  the  carrier  should  explain.  (3) 
Injury  to  a  passenger  by  a  carrier  is  some- 
thing that  does  not  usually  happen  when  the 
carrier  is  exercising  due  care;  hence  the  fact 
of  injury  affords  a  presumption  that  such  care 
is  wantmg." 

And  the  exceptions  to  the  rule,  as  stated 
on  page  82,  are  when  the  evidence  shows  that 
the  cause  of  the  injury  is  outside  the  control 
of  the  carrier,  and  has  no  connection  with  the 
machinery  or  appliances  of  transportation, 
and  so  disconnected  from  the  operation  of  the 
business  of  the  carrier  as  not  to  involve  the 
safety  or  sufficiency  of  the  instrumentalities 
of  transportation  or  the  negligence  of  its  serv- 
ants. 

[3]  Tlie  fact  that  the  plaintiff  was  injured 
while  riding  on  a  freight  train  does  not  ab- 
solve the  defendant  from  liability  for  negli- 
gence. A  carrier  of  passengers  on  freight 
trains  owes  to  them  the  same  high  degree  of 
care  which  it  owes  to  passengers  on  regular 
passenger  trains,  although  it  is  not  liable  for 
injuries  resulting  from  such  sudden  starts 
and  stops  as  are  necessary  for  the  operation 
of  sueh  trains.    Moore  on  Carriers,  1264. 

[4]  The  other  exceptions  relied  on  in  the 
brief  are  to  parts  of  his  honor's  charge  in 
which,  after  telling  the  Jury  that  they  must 
find  that  the  defendant  was  negligent,  he 
added  "that  that  negligence  caused  the  in- 
Jury"  before  answering  the  first  issue  "Yes" ; 
the  objection  being  that  this  portion  of  the 
charge  did  not  take  into  consideration  proxi- 
mate cause. 

In  some  instances  it  la  desirable  to  instruct 
the  Jury  oarefully  and  accurately  as  to  proxi- 
mate cause,  but  in  this  case  the  Jury  could 
not  have  been  misled,  as  on  all  the  evidence 
the  plaintiff  was  injured  by  a  sudden  move- 
ment of  the  train,  and  the  only  matter  in 
controversy  was  whether  this  movement  was 
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one  that  was  ordinary  and  usual  or  extraor- 
dinary and  unusual. 

The  instructions  on  the  first  and  second 
issues  were  more  favorahle  to  the  defendant 
than  it  was  entitled  to,  and  we  find  no  error 
on  the  third  issue. 

No  error.  


(168  N.  C. 

POWELL  &  POWELL  v.   KING  LUMBER 

CO.     (No.  258.) 

(Supreme  Court  of  North  Carolina.    April  14, 

1915.) 

1.  Pbincipal  and  Agent  «=>S3,  116— Authob- 
ITY  or  AQKNa>— **Geneiial  Agent," 

A  "general  agent'*  is  one  who  Is  authorized 
to  act  for  his  principal  in  all  matters  concern- 
ing a  particular  business  or  employment  of  a 
particular  nature,  and  he  mny  usually  bind  his 
principal  as  to  all  acts  witliin  the  scope  of  his 
agency,  including  the  authority  usually  confided 
to  an  agent  employed  to  transact  business  which 
is  given  him  to  do,  and  his  authority  may  not 
as  to  third  persons  be  restricted  by  secret  in- 
structions, unless  the  power  of  the  agent  is  of 
such  an  unusual  character  as  to  iput  a  man  of 
reasonable  business  prudence  on  mquiry  as  to 
the  existence  of  the  authority  claimed. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
A|:ent,  Cent  Dig.  H  247,  377,  377^;  Dec  Dig. 
^==>d3,  116. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  General  Agency  or 
Agent] 

2.  Pringifai*  and  Agent  ^=»99-*AirrH0BnT 
OF  Agent— Implied  AuTHORrrr, 

The  power  of  an  agent  to  bind  his  principal 
may  include  authority,  implied  as  usual  and  nec- 
essary to  the  proper  perform  n  nee  of  the  work 
intrusted  to  him,  or  by  acts  iudioating  authority 
which  the  principal  has  appro \'ed  or  negligently 
permitted  the  agent  to  do  in  the  course  of  his 
employment 

[Ed.  Note.— For  other  cases',  see  Principal  and 
Agent,  Cent  Dig.  SS  254-261 ;    Dec.  Dig.  «=» 

3.  Principal  and  Agent  ^=>12(^Authobitt 
OF  A  o  ENT— Ratification— -E  vidbnce. 

Though  generally  the  fact  of  agency  cannot 
be  shown  by  declarations  or  nets  of  the  agent 
the  acts  of  an  agent  in  the  course  of  his  em- 
ployment and  indicative  of  authori^  may  be  of 
such  character,  or  so  often  repeated,  as  to  permit 
a  reasonable  inference  of  approval  by  the  prin- 
cipal, and  thereby  become  relevant  on  the  ques- 
tion of  authority  expressly  conferred. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §{  402-412;  Dec.  Dig.  ^=s> 
120.] 

4.  Principal  anI)  Agent  ^=»101— Authobitt 
OF  Agent— Gbnebal  Agent. 

An  agent,  who  as  the  representatiye  of  a 
contractor  in  the  erection  of  a  building  was  in 
control  of  the  work,  bought  material  and  paid 
for  it  in  cash  and  by  check,  and  hired  men  and 
paid  them,  and  completed  the  work  after  em- 
ployes of  a  subcontractor  abnudoned  it,  could  be 
found  to  possess  authority  to  make  a  contract 
binding  the  contractor  to  pay  for  materials  fur- 
nished a  subcontractor,  notwithstanding  testi- 
mony of  want  of  authority. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §§  255,  256,  330,  346;  Dec. 
Dig.  <g=»101.] 

6.  Mechanics*  Liens  ^=»07— Pebfbction  of 
Lien— Liability  of  Principal  Oontractor. 
Where  an  owner  was  indebted  to  the  princi- 
psl  contractor  in  a  sum  sufficient  to  pay  for  ma- 
terials furnished  a  subcontractor,  and  the  mate- 


rialman perfected  his  lien  as  provided  by  Revisal 
1905,  i§  2019-2021,  the  debt  due  from  the  owner 
to  the  principal  contractor  was  applicable  to  the 
materialman's  demand,  regardless  of  the  state  of 
account  between  the  contractor  and  the  subcon- 
tractor. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  f  129 ;  Dec  Dig.  ^=997.] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;  Whedbee,  Judge. 

Action  by  Powell  &  Powell  against  the 
King  Lumber  Company  and  others.  From 
a  judgment  for  plainUfC,  defendant  named 
appeals.     Affirmed. 

It  was  proved  that  in  1912  the  Young 
Men*8  Christian  Association  of  the  city  of 
Raleigh  had  contracted  with  defendant  the 
King  Lumber  Company  for  the  erection  of 
its  building  in  the  city  of  Ralei^rh*  and  that 
the  said  company  had  sublet  the  plastering 
to  defendants  Chlsholm  &  Clark,  and  that 
the  agreement  between  the  Elng  Lumber 
Company  and  Chlsholm  &  Clark  in  form  con- 
stituted these  last  subcontractors  for  this 
portion  of  the  work.  There  was  evidence  on 
the  part  of  plaintiff  tending  to  show  that 
owing  to  the  fftct  that  Chlsholm  and  Clark 
owed  plaintijf  a  balance  on  other  accounts 
and  were  regarded  as  Irresponsible,  plaintiff 
had  declined  to  supply  any  material  for  this 
work  and  did  not  do  so  until  the  Kin^  Lum- 
ber Company  became  responsible  therefbr, 
this  being  done  primarily  under  the  direct 
promise  and  guarantee  of  J.  B.  Wood,  agent 
of  the  company  in  charge  of  this  work,  here 
in  Raleigh;  that  said  Wood  had  authority 
from  the  company  to  make  the  contract,  or 
same  was  ratified  by  it,  and,  after  making 
-two  payments  under  this  arrangement,  as 
stated,  the  company  had  refused  to  paj  far- 
ther, and  the  balance  was  1428.58. 

There  was  evidence  for  defendant  tending 
to  show  that  J.  R.  Wood  had  not  made  the 
agreement  as  claimed  by  plainti£f,  and,  fur- 
ther, that  be  had  no  authority  to  make  it; 
that  he  was  only  a  foreman  in  charge  of  the 
work  here  in  Raleigh,  chiefly  of  that  portion 
which  was  being  done  by  the  company  it- 
self; that  he  was  supplied  with  a  definite 
amount,  subject  to  his  check,  which  he  could 
not  exceed,  and  from  which  he  was  to  pay 
freights,  wages  for  men  under  him,  and  ma- 
terial bought  by  him,  but  that  he  had  no 
authority  to  hind  the  company  by  a  contract 
of  this  kind,  and  had  been  positively  instruct- 
ed not  to  make  any  such  agreements;  that, 
as  to  the  two  payments  referred  to  in  plain- 
tiff's evidence,  one  was  on  the  written  order 
of  Chlsholm  &  Clark,  and  the  other  was 
made  by  reason  of  representations  of  J.  B. 
Wood  that  certain  mataial  on  the  yard  fbr 
the  purpose  would  be  attadied  by  creditors 
of  Chisholm  &  Clark  unless  paid  f6r,  and, 
owing  to  that,  the  money  was  sent,  but  with 
no  intent  to  ratiL^  any  agreement  of  Wood's, 
that  the  company  had  no  knowledge  of  any 
such  agreement,  and  had  done  nothing  to  ap- 


^=»For  other  cases  see  same  topic  and  KBY-NUMBSR  in  aU  Key -Numbered  DigesU  and  Indexes 
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prove  or  ratify  it  It  was  farther  shown 
that  Chisholm  &  Clark,  after  doing  part  of 
the  work,  had  abandoned  the  Job,  and  J.  R. 
Wood  had  completed  the  same  for  the  com- 
pany, and  there  was  only  a  small  som  due 
from  the  company  to  them  under  their  con- 
tract, etc. 

On  issues  submitted,  the  Jury  rendered  the 
following  verdict: 

'*(!)  Did  the  defendant  King  Lumber  Compa- 
ny agree  to  pay  the  plaintiff  company  for  ma- 
terials famished,  with  which  to  plaster  the 
Young  Men's  Christian  Association  building,  as 
alleged?    Answer:  Yes. 

''(2)  If  so,  what  amount  was  so  famished  by 
plaintiff,  which  stiU  remains  unpaid  by  defend- 
ant King  Lumber  Company?  Answer:  $428.58, 
without  interest. 

"(3)  If  'No*  to  first  issue,  what  amount  is  due 
Chisholm  &  Clark  by  defendant  King  Lumber 
Company  on  account  of  contract  for  plastering 
said  Young  Men's  Christian  Association?  An- 
swer:  $74.32." 

It  was  admitted  in  the  pleadings  that  there 
was  the  sum  of  $428.58  due  from  the  Young 
Men's  Christian  Association  to  the  lumber 
company,  the  principal  contractor,  and  that 
plaintiff  had  given  the  notices  required  to 
perfect  his  lien  for  material,  as  provided 
under  the  statute.  Revisal,  §§  2019-2021. 
Judgment  on  the  verdict  for  $428.58,  and 
applying  amount  due  from  owner  to  lumber 
company  in  payment  of  same.  Defendant 
lumber  company  excepted  and  appealed. 

J.  W.  Hinsdale  and  Winston  &- Biggs,  all 
of  Raleigh,  for  appellant  Clark  &  Brough- 
ton,  of  Raleigh,  for  appellee. 

HO^E,  J.  £1]  It  was  chiefly  objected  to 
the  validity  of  the  verdict  that  there  were 
no  facts  in  evidence  tending  to  show  author- 
ity, on  the  part  of  J.  R.  Wood,  to  bind  the 
defendant  company  to  payment  of  plaintiff's 
claim,  but,  on  the  record,  we  are  of  opinion 
that  the  position  cannot  be  maintained.  A 
general  agent  is  said  to  be  one  who  is  au- 
thorized to  act  for  his  principal  in  all  mat- 
ters concerning  a  particular  business  or  em- 
ployment of  a  particular  nature.  Tiffany  on 
Agency,  p.  191.  And  it  is  the  recognized  rule 
that  such  an  agent  may  usually  bind  his 

Erincipal  as  to  all  acts  within  the  scope  of 
is  agency  including  not  only  the  authority 
actually  conferred,  but  such  as  is  usually 
"confided  to  an  agent  employed  to  transact 
the  business  which  is  given  him  to  do,"  and 
it  is  held  that,  as  to  third  persons,  this  real 
and  apparent  authority  is  one  and  the  same, 
and  may  not  be  restricted  by  special  or  pri- 
vate instructions  of  the  principal,  unless  the 
limitations  sought  to  be  placed  upon  it  are 
known  to  such  persons,  or  the  act  or  power 
in  question  is  of  such  an  unusual  character 
as  to  put  a  man  of  reasonable  business  pru- 
dence upon  inquiry  as  to  the  existence  of  the 
particular  autJiority  claimed.  Latham  v. 
Field,  163  N.  C.  356,  79  S.  E.  865;  Stephens 
V.  Lumber  Co.,  160  N.  C.  107,  75  S.  B.  988, 
41  L.  R.  A.  (N.  S.)  1141;   Gooding  v.  Moore, 


150  N.  C.  195-198,  63  S.  E.  895;  Tiffany  on 
Agency,  pp.  180,  184,  191  et  seq. 

[2]  The  power  of  an  agent,  then,  to  bind 
his  principal,  may  include,  not  only  the  au- 
thority actually  conferred,  but  the  authority 
implied  as  usual  and  necessary  to  the  proper 
performance  of  the  work  intrusted  to  him, 
and  it  may  be  further  extended  by  reason 
of  acts  indicating  authority  which  the  prin- 
cipal has  approved,  or  knowingly,  or,  at 
times,  even  negligently,  permitted  the  agent 
to  do  in  the  course  of  his  employment.  Law 
Reporting  Co.  v.  Grain  Co.,  185  Mo.  App.  10- 
15,  115  S.  W.  475;  31  Cyc.  pp.  1326-1331.  In 
the  Missouri  case,  Broaddus,  P.  J.,  delivering 
the  opinion,  quotes  from  Mechem  on  Agency, 
§  282,  to  the  effect  that  the  authority  of 
agents  consists: 

**First,  and  primarily,  of  the  powers  directly 
aud  intentiODally  conferred  by  the  voluntary  act 
of  the  principal;  second,  of  those  incidental 
powers  which  are  reasonably  necessary  and 
proper  to  carry  into  effect  the  main  powers  con- 
ferred and  which  are  not  known  to  be  prohibit- 
ed; third,  of  those  powers  which  usage  and 
cnstom  have  added  to  the  main  powers,  and 
which  the  parties  are  to  be  deemed  to  have  had 
in  contemplation  at  the  time  of  the  creation  of 
the  agency,  and  which  are  not  known  to  have 
been  forbidden ;  fourth,  of  all  such  other  powers 
as  the  principal  has,  by  his  direct  act,  or  by  neg- 
ligent omission  or  acquiescence,  caused  or  per- 
mitted persons  dealing  with  the  agent  reasonably 
to  believe  that  the  principal  had  conferred ; 
fifth,  of  all  those  other  powers  whose  exercise  by 
the  agent  the  principal  has  subsequently,  with 
full  Imowledge  of  the  facts,  ratified  and  con- 
firmed." 

And  he  further  cites,  with  approval,  Kiugs- 

ley  V.  Fitts,  51  Vt  414,  to  the  effect  that: 

"The  scope  of  an  agency  is  to  be  determined, 
not  alone  from  what  the  principal  may  have 
told  the  agent  to  do,  but  from  what  he  knows  or 
ought  to  know,  in  the  exercise  of  ordinary  care 
and  prudence,  the  agent  is  doing  in  the  prem- 
ises.' 

[3]  And  while  it  is  true,  as  held  in  Daniel 
V.  Coast  Line,  136  N.  C.  517,  48  S.  E.  816,  67 
L.  R.  A.  465,  1  Ann.  Cas.  718,  and  Francis 
V.  Bdwards,  77  N.  C.  271,  and  other  well-con- 
sidered cases,  that  neither  the  existence  nor 
the  extent  of  an  agency  may  be  shown  by 
either  the  declarations  or  acts  of  an  agent, 
and  by  them  alone,  it  is  also  established  that 
the  acts  of  an  agent,  in  the  course  of  his 
employment  and  indicative  of  authority,  may 
be  of  such  character  and  circumstance,  or  so 
often  repeated,  as  to  permit  a  fair  and  rea- 
sonable inference  that  they  were  approved 
or  knowingly  permitted  by  the  principal,  and, 
in  this  way,  may,  of  themselves,  become  rele- 
vant on  the  question  of  authority  expressly 
conferred.  Newbury  v.  Railroad,  167  N.  C. 
50,  83  S.  £.  20;  Railway  v.  Dickinson,  78 
Ark.  483,  95  S.  W.  802,  115  Am.  St  Rep.  54; 
Lytle  v^  Bank,  121  Ala.  215,  26  South.  6; 
Harvester  Co.  v.  Campbell,  43  Tex.  Civ.  App. 
421,  96  S.  W.  93;  Doan  v.  Duncan,  17  111. 
272;  31  Cyc.  p.  1662.  In  this  last  cita- 
tion, the  principle  is  thus  stated: 

''As  a  general  rule, -the  fact  of  agency  cannot 
be  estabfished  by  proof  of  the  acts  of  the  pre- 
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tended  agent,  in  the  absence  of  evidence  tending 
to  show  the  principars  knowledge  of  such  acts, 
or  assent  to  them.  Yet  when  the  acts  are  of 
such  a  charactert  and  so  continued,  as  to  justify 
an  inference  that  the  principal  knew  of  them, 
and  would  not  have  pennitted  the  same,  if  un- 
authorized, the  acts  themselves  are  competent 
evidence  of  agency.** 

[4]  Applying  these  principles,  as  stated, 
there  was  not  only  some  evidence  tending  to 
show  authority  in  J.  It  Wood  to  make  the 
contract,  as  stated,  but,  in  our  opinion,  it  clear- 
ly Justifies  the  verdict  rendered  by  the  Jury. 
True,  there  was  evidence  for  the  defendant 
tending  to  show  that  Wood  had  no  actual 
authority  to  make  the  agreement  or  to  bind 
the  company  under  it  Both  Wood  and  Mc- 
Neill, the  secretary  and  treasurer  of  the  com- 
pany, so  testify,  and  the  payments  by  Wood 
are  explained  by  the  statement  of  these  wit- 
nesses that  the  company  kept  as  much  as 
$500  in  a  bank  here  in  Raleigh  snbject  to 
his  check,  and  beyond  this  he  was  not  al- 
lowed to  go,  and,  as  to  the  two  payments  by 
the  company  on  the  present  account,  defend- 
ant's evidence  tends  to  show  that  one  was 
made  on  the  written  order  of  Ohisholm  & 
Clark,  and  the  other  on  the  representations 
of  Wood  that  it  was  necessary  to  make  it 
to  protect  material  already  on  the  ground 
and  presently  required  for  the  construction 
of  the  building.  Much  stress  was  laid,  too, 
on  the  fact  that  several  of  the  witnesses 
spoke  of  Wood  as  foreman,  and  certainly  an 
ordinary  foreman,  In  the  sense  of  a  leader 
of  a  squad  of  Hands,  would  not,  from  his 
position  alone,  have  the  right  to  bind  his 
principal  in  a  contract  of  this  character.  A 
perusal  of  the  testimony,  however,  will  dis- 
close that  this  man  was  not  merely  a  fore- 
man, in  the  ordinary  meaning  of  the  term, 
but  he  had  entire  charge  of  the  work  here 
in  Raleigh.  Thus,  Mr.  Carey  J.  Hunter,  one 
of  the  owners,  after  saying  that  Wood  was 
the  local  man  of  the  King  Lumber  Company 
in  charge  of  the  building  as  *f  oreman,*'  states 
further : 

"Mr.  Wood  was  the  company's  representative, 
and  we  dealt  with  him  in  regard  to  the  con- 
struction of  the  building.  Of  course,  I  don't 
know  whether  the  dealings  had  to  be  approved 
by  the  lumber  company  afterwards,  or  wheth- 
er there  was  an  nnderstandingwith  them  or  not. 
Our  dealings  were  with  Mr.  Wood." 

J.  R.  Wood  speaks  of  himself,  in  one  place 
of  his  testimony,  as  supervisor  or  super- 
intendent, and  McNeill,  the  secretary  and 
treasurer,  says  of  him: 

"He  had  been  our  superintendent  for  six 
years.** 

True,  this  witness  said  also  that: 

"Not  only  had  Wood  no  authority  to  make  the 
contract  as  alleged,  but  he  was  instructed  posi- 
tlvdy  not  to  do  sa" 

But,  from  the  evidence  of  this  witness 
and  from  others,  testifying  for  plaintiff,  it 
appears  that  J.  R.  Wood  was  in  charge  and 
control  of  the  work  here  for  the  entire  time; 
that  he  bought  material  from  plaintiff  and 
others,  and  paid  for  it  in  cash  and  by  check;  | 


that  he  hired  hands  and  paid  them  off,  sot 
only  those  directly  under  him,  but  the  hands 
of  Chisholm  &  Clark,  and,  after  these  men 
had  abandoned  the  Job,  he  took  it  up  and  bad 
the  same  completed,  and  it  was  made  to  ap- 
pear, further,  as  heretofore  stated*  that,  after 
the  promise  relied  upon  by  plaintUfs,  there 
were  two  substantial  payments  on  this  ac- 
count made  by  defendant  company,  and  from 
this  and  other  facts  in  evidence  we  think 
that  it  is  clearly  the  permissible  inference 
that  the  contract  and  agreement  made  by 
Wood  was  within  the  scope  of  his  agency, 
and,  this  being  true,  that  the  binding  effect 
of  it  could  not  be  destroyed  or  sensibly  im- 
paired by  reason  of  special  and  private  re- 
strictions put  upon  his  powers  by  his  princi- 
pal, unknown  to  plaintiff  and  others  who 
dealt  with  him,  and  we  are  of  opinion,  fur- 
ther, that  the  acts  of  Wood  in  the  course  of 
his  agency  were  of  a  kind  and  character,  and 
so  continued  and  repeated,  as  to  permit  the 
inference  that  they  were  known  to  and  ap- 
proved by  the  company,  and,  in  themselves, 

afforded  evidence  of  authority  in  the  prem- 
ises. 

There  Is  nothing  in  our  present  decision 
that  militates  or  is  intended  to  militate 
against  the  cases  of  Bank  v.  Hay,  143  N.  G. 
326,  55  8.  E.  811,  or  of  Swindell  v.  liatham, 
145  N.  C.  144,  58  S.  B.  1010,  122  Am.  St 
Rep.  430,  or  Stephens  y.  Lumber  Co.,  160 
N.  C.  lOT,  75  S.  E.  933,  41  I4.  R.  A.  (N.  S.) 
1141,  or  the  more  recent  case  of  Wynn  v. 
Grant,  166  N.  C.  3d^  81  S.  E.  949,  in  aU  of 
which  the  acts  of  the  agent  were  disallowed. 
In  Hay*8  and  in  Swindell's  Case,  the  con- 
tracts in  question  were  held  to  have  been 
beyond  the  scope  of  agents'  authority,  real 
or  apparent;  the  first  beinjg  a  draft  by  a  lo- 
cal insurance  agent,  of  restricted  pow^,  on 
the  general  agent  of  the  company,  and  thA 
second  where  the  agent,  intrusted  with  the 
power  to  run  a  certain  business  on  a  cash 
basis,  had  signed  the  note  of  his  principal 
for  borrowed  money,  and  to  these  the  court 
applied  the  wholesome  principle  that  one 
who  deals  with  an  agent  must  "ascertain  cor- 
rectly the  scope  and  extent  of  his  authority"; 
but  this,  as  stated,  was  on  the  ground  that 
the  acts  of  the  agent  were  beyond  the  scope 
of  his  apparent  authority,  for,  in  ordinary 
Instances,  it  is  only  to  this  that  a  third  pei^ 
son  is  required  to  look.  In  Wynn's  Case, 
there  were  facts  in  evidence,  ultra,  tending 
to  show  notice  of  limitations  on  the  agent's 
powers,  and  in  Stephens'  Case  the  charactff 
of  the  contract  was  so  out  of  the  ordinary 
as  to  put  the  claimant  on  inquiry,  and,  in 
itself,  to  afford  notice  of  lack  of  authority. 

The  objection  raised  on  thiB  trial  below, 
tliat  recovery  was  barred  under  the  statute 
of  frauds  and  because  the  obligation  of  Wood, 
if  made,  was  not  in  writing,  was  very  proper- 
ly abandoned  here;  the  facts  in  eTidence, 
which  were  accepted  by  the  Jury,  tending  to 
show  that  the  credit  was  extended  to  the 
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company  as  an  original  obligation,  and  on 
a  transaction  in  wMch  it  had  a  pecuniary  in- 
terest Peele  v.  Powell,  156  N.  C.  553.  73  S. 
E.  234,  citing  Dale  v.  Lumber  Co.,  152  N.  C. 
653,  68  S.  B.  134,  28  L.  R.  A.  (N.  S.)  407; 
Sheppard  y.  Newton,  139  N.  C.  535,  52  S.  E. 
143. 

[6]  While  we  have  dealt  with  the  objec- 
tions made  to  the  validity  of  the  verdict  by 
reason  of  their  general  importance,  and  be- 
cause they  are  directly  presented  in  the  rec- 
ord, the  questions  are  not  of  practical  mo* 
ment  In  this  case,  because  of  the  admissions 
in  the  pleadings  that  the  owners  of  the  build- 
ing are  still  indebted  to  defendant  company, 
the  principal  contractor,  to  an  amount  suffi- 
cient to  pay  the  claim  sued  for,  and  the 
plaintiffs  have  given  the  notices  and  perfect- 
ed their  lien,  as  provided  by  our  statute. 
Revisal,  c.  48,  S§  2019,  2020,  2021.  In  such 
case,  under  Brick  &  Tile  Go.  v.  Pulley  et  al., 
84  S.  E.  513,  decided  at  the  present  term, 
the  debt  due  from  the  owners  to  the- defend- 
ant, the  principal  contractor,  is  applicable 
to  plaintiff's  demand,  and  this,  regardless 
of  the  state  of  the  account  between  defend- 
ant and  the  subcontractors,  Chisholm  & 
Clark. 

There  is  no  error,  and  the  Judgment  below 
must  be  affirmed. 

No  error. 

a68  N.  C.  602) 

BURCH  V.  SCOTT  et  aL     (No.  253.)  • 

(Supreme  Court  of  North  Carolina.    April  14, 

1915.) 

1.  Contracts   «=>92  —  CAPAorry— Dbunkbu- 
NEss— FoBic  of  Rkluf. 

In  law,  all  contracts  of  an  intoxicated  per- 
son are  avoided  on  the  ground  of  incompetency ; 
but,  in  equity,  on  the  ground  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  Si  411-414,  1153,  1155;  Dec  Dig. 
€=»92.] 

2.  Contracts   ^=»99  —  Capaoitt— Dbunkbn- 

NIB8— EQUITABLB   RELIEF. 

Equity  will  presume  fraud  from  dealings 
with  a  person  manifestly  intoxicated,  and  wul 
afford  relief  if  be  was  imposed  upon. 

[Ed.  Note.— For  other  cases,  see  Ck>ntract8, 
Cent.  Dig.  §i  44^^53,  1197-1199,  1799,  1800; 
Dec.  Dig.  «=s>99.] 

3.  Vendor  and  Purchaser  ^=»S0— Capacitt 
OF  Parties— Drunkenness. 

Id  a  suit  by  a  purchaser  of  land  to  set 
aside  an  executed  contract  on  the  ground  of 
incapacity  resulting  from  intoxication,  the  test 
of  capacity  is  not  whether  the  purchaser's  in- 
toxication was  such  as  to  incapacitate  him 
from  exercising  his  judgment,  but  whether  he 
was  able  to  understand  the  nature  of  the  act, 
its  scope  and  effect 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  34 ;   Dec.  Dig.  «==>30.1 

Appeal  from  Superior  Court,  Wake  Qoun- 
ty;  Whedbee,  Judge. 

Suit  by  L.  R.  Burch  against  S.  H.  Scott, 
American  Realty  &  Auction  Company,  and 
another,  to  set  aside  an  executed  contract  and 
notes  and  to  recoyer  the  money  paid.  Judg- 
ment for  the  plaintiff  against  the  American 


Realty  &  Auction  Company,  and  that  defend- 
ant  appeals  from  the  Judgment  against  it  and 
from  the  refusal  to  enter  Judgment  against 
its  codefendants.  Reversed,  and  new  trial 
granted. 

This  is  a  dyil  action,  tried  at  October 

term,  1914,  superior  court  of  Wake  county, 

Whedbee,  Judge,  upon  this  issue: 

'*Did  plaintiff  L.  R.  Burch,  on  the  8th  of  De- 
cember, 1913,  have  sufficient  mental  capacity 
to  make  the  contract  set  out  in  the  pleadings? 
Answer :    No." 

Thereupon  the  court  adjudged  that  certain 
notes  and  contract  executed  by  the  plaintiir 
for  purchase  money  of  certain  lands  be  can- 
celed, and  that  he  recoyer  from  the  defend- 
ants the  American  Realty  &  Auction  Com- 
pany the  sum  of  $660,  the  cash  payment 
made  on  said  land.    Defendants  appealed. 

Winston  ft  Biggs,  of  Raleigh,  for  appel- 
lants. Percy  J.  Ollye,  of  Apex,  and  J.  C. 
Little,  of  Raleigh,  for  appellee. 

BROWN,  J.  In  this  action  the  plaintiff 
seeks  the  aid  of  the  court  to  set  aside  and  de- 
clare yoid  certain  notes,  and  a  contract,  exe- 
cuted  and  deliyered  by  him  to  defendants,, 
and  to  recover  a  sum  of  money  paid  by  him 
to  the  defendants,  all  of  which  represented 
the  purchase  money  of  certain  lands  pur- 
chased at  public  auction  by  the  plaintiff  from 
defendants.  The  lands  were  sold  at  public 
auction  on  December  8,  1913,  by  the  defend- 
ant auction  company,  as  the  property  of  the 
defendant  M.  A.  Penny;  the  defendant  Scott 
holding  a  purchase-money  mortgage  thereon^ 
and  consenting  to  the  sale.  Scott  &  Penny 
contracted  with  the  auction  company  to  ad- 
vertise and  sell  the  lands  under  a  contract  by 
which  the  said  company  practically  control- 
led as  well  as  conducted  the  sale.  The  plain- 
tiff became  the  purchaser  and  the  same  day 
paid  $660  cash  to  the  auction  company  and 
executed  certain  notes  payable  to  Scott,  se- 
cured by  a  written  contract  of  sale. 

The  plaintiff  alleges  that,  at  the  time  he 
purchased  said  land  and  executed  the  notes 
and  paid  over  the  cash  payment,  he  was  Sd 
a  state  of  intoxication  and  did  not  know 
what  he  was  doing;  "but  notwithstanding 
plaintiLfTs  intoxication,  and  the  knowledge  of 
said  defendants  that  plaintiff  was  so  intoxi- 
cated, the  said  defendants  continued  to  urge 
said  plaintiff  to  consummate  said  sale  by 
paying  a  portion  of  the  purchase  price,  and 
giving  his  notes  for  the  balance  of  the  said 
purchase  price."  These  allegations  are  de- 
nied by  the  defendants. 

It  is  contended  by  the  defendant  that  the 
issue  submitted  is  not  determinative  of  the 
controversy,  and  will  not  support  the  Judg- 
ment rendered,  as  questions  raised  by  the 
pleadings  and.  material  to  the  inquiry  have 
not  been  determined.  Bryant  v.  Insurance 
Co.,  147  N.  C.  184,  60  S.  B.  983. 

[1]  This  involves  the  consideration  of  the 
character  of  this  action  and  the  relief  sought. 
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It  is  essentially  a  suit  in  equity  in  which 
plaintiff  seeks  to  set  aside  an  executed  con- 
tract. In  that  respect  it  diffeirs  materially 
from  Cameron  v.  Power  Co.,  138  N.  C.  365, 
50  S.  E.  695, 107  Am.  St  Rep.  532.  That  was 
an  "action  at  law'*  for  damages  for  breach 
of  a  contract  entered  into  by  the  president 
of  the  power  company,  whereby  the  latter 
contracted  tQ  purchase  of  the  plaintiff  an  en- 
gine. The  contract  had  never  been  executed 
and  the  intoxication  of  defendant's  president 
who  made  the  contract  was  pleaded  in  bar  of 
a  recovery.  In  law  the  contracts  of  an  in- 
toxicated person  are  avoided  on  the  ground 
of  incompetency,  but  in  equity  they  are 
avoided  on  the  ground  of  fraud. 

There  is  very  respectable  authority  for  the 
position  contended  for  by  the  learned  coun- 
sel for  defendant  that  equity  will  afford  re- 
lief only  where  the  intoxication  has  been 
taken  advantage  of  by  the  other  party,  or 
where  the  intoxicated  party  has  been  taken 
advantage  of  or  been  imposed  upon;  but, 
where  the  party  against  whom  relief  is  ask- 
ed had  no  knowledge  of  the  intoxication,  took 
no  advantage  of  it,  and  practiced  no  fraud, 
equity  will  not  interfere.  14  Cyc.  1105  and 
cases  cited;  Swan  v.  Talbot,  152  Cal.  142, 
94  iPac  238,  17  L.  R.  A.  (N.  S.)  1066  and 
notes;  Wright  v.  Waller,  127  Ala.  557,  29 
South.  57,  54  L.  R.  A.  440. 

[2]  A  presumption  of  fraud  will  arise  from 
dealing  with  a  person  so  intoxicated  that  his 
condition  Is  manifest  and  a  court  of  equity 
will  afford  relief  if  the  person  is  Imposed 
upon.  Sprinkle  v.  Wellborn,  140  N.  C.  163,  52 
S.  B.  666,  3  L.  R.  A.  (N.  S.)  174,  111  Am.  St 
Rep.  827. 

As  this  case  is  to  be  tried  again,  we  will 
not  definitely  pass  upon  these  questions  until 
the  facts  are  found  in  response  to  proper 
issues.  Additional  issues  should  be  submit- 
ted as  to  whether  the  defendants  had  knowl- 
edge of  such  intoxication,  and  took  advan- 
tage of  it,  and  again  whether  plaintiff,  after 
purchasing  the  land,  afterwards,  when  re- 
covered from  his  condition,  ratified  the  pur- 
chase with  full  knowledge  by  paying  the  pur- 
chase money  and  executing  the  notes. 

[3]  The  defendant  excepts  to  that  part  of 

his  honor's  charge  in  which  he  instructed  the 

jury: 

*'If  5'ou  find  from  the  evidence  that  the  plain- 
tiff was  druDk  at  the  time  of  the  alleged  trans- 
actions, and  his  druDkenness  was  so  excessive 
as  to  render  him  incapable  of  consent,  or  for 
the  time  to  incapacitate  him  from  exercising 
his  judgment,  then  your  answer  to  the  issue 
should  be,  'No.' " 

The  objection  is  to  the  alternative  "or  for 
the  time  to  incapacitate  him  from  exercising 
his  judgment" 

The  charge  of  the  learned  judge  was  full 
and  generally  correct  as  to  what  constitutes 
"mental  incapacity" ;  but  we  think  he  erred 
in  directing  the  Jury  to  answer  the  issue, 
"No."  if  the  drunkenness  incapacitated  the 
plaintiff  from  exercising  hla  Judgment  and 


possibly  they  were  misled.  Hie  measure  of 
capacity  ia  the  ability  to  understand  the  na- 
ture of  the  act  in  which  he  is  engaged,  and 
its  scope  and  effect  or  its  nature  and  conse- 
quences ;  not  that  the  plaintiff  should  be  able 
to  act  wisely  or  discreetly,  nor  to  drive  a 
good  bargain.  Cameron  v.  Power  Co.,  138 
N.  O.  365,  50  S.  E.  686,  107  Am.  St  Rep.  532: 
Sprinkle  v.  Wellborn,  supra. 

It  is  a  matter  of  common  knowledge  that 
a  person  under  the  influence  of  liquor  Is  not 
likely  to  act  with  that  wisdom  and  discretion 
which  would  be  exercised  when  perfectly 
sober,  for  it  is  a  true  and  trite  saying  that 
when  "wine  is  In,  wit  is  out** 

The  law  does  not  undertake  to  relieve  a 
man  from  contracts  made  when  be  is  under 
the  stimulus  of  liquor.  It  vrill  only  afford  re- 
lief sometimes  when  it  appears  that  the  par> 
ty  seeking  it  was  so  drunk  that  he  was  desti- 
tute of  reason  and  unable  to  comprehend  the 
nature  of  the  contract  and  its  conseqnenoes. 

New  trlaL 

PEB  CURIAM.  This  disposes  of  both  ap- 
peals in  this  case,  as  a  new  trial  to  all  par- 
ties is  ordered. 

fiOKB»  J.,  concurs  In  result 


JENKINS  BROS.  SHOE  00.  ▼.  TRAVIS 
et  al.     (No.  319.) 

(Supreme  Court  of  North  Caroliiia.    April  H 

1915.) 

Mandamus  ^=s>151  —  Parties— OnnoiAX.  Ga- 
pAciTT— Tax  Commission, 

Mandamus  to  compel  a  reduction  in  an 
assessment  for  taxation  under  Pub.  Laws  1913, 
a  208,  §{  78,  79,  which  confer  powers  and  da- 
ties  in  regard  thereto  upon  the  state  tax  ecHn- 
mission  as  a  body,  should  be  brought  against 
the  commission  in  its  corporate  capacity,  and 
a  copQiplaint  for  such  relief  against  two  mem- 
bers'of  the  commission  as  indiyiduals,  alleging 
that  the  third  is  willing  to  grant  the  relief,  is 
demurrable. 

[Ed.  Note.~-For  other  cases,  see  Mandamus, 
Cent  Dig.  S§  291,  292 ;   Dec  Dig.  <S=s>l61.] 

Appeal  from  Superior  Court,  FOrsyth  Coun- 
ty; Lyon,  Judge. 

Suit  for  mandamus  by  the  Jenkins  Broa 
Shoe  Company  against  E.  I*  Travis  and 
another.  Firom  a  Judgment  for  defendants 
on  demurrer  to  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 

Plaintiff,  a  c6rporation  having  its  residence 
in,  Winston-Salem,  N.  C,  where  it  conducts 
its  business  and  has  real  and  personal  prop- 
erty of  a  tangible  nature,  applied  to  the  board 
of  commissioners  of  Forsyth  county  to  cor- 
rect and  reduce  the  valuation  of  said  proper- 
ty, because  it  was  excessive.  The  application 
was  granted  In  proceedings  taken  under  sec^ 
tions  78  and  79  of  the  Machinery  Act  (Public 
Laws  of  1913,  c.  203),  and  a  certificate  as 
to  the  reduction  in  value  of  the  property  and 
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iks  to  the  amoiint  of  the  tax  to  be'refanded 
was  made  out  by  the  clerk  of  the  board  an- 
4er  its  seal,  it  being  $302.07  as  to  county 
taxes,  and  $79.49  as  to  state  taxes.  The 
county  refunded  Its  share,  and  demand  was 
made  upon  the  state  tax  commission  to  have 
refunded  the  $79.49,  which  was  the  excess 
<:o]lected  by  the  state,  and  to  issue  a  proper 
warrant  therefor,  which  the  cozomiseion  has 
failed  to  do.  PlaintifP  asks  for  a  mandamus 
to  compel  the  commission  to  perform  its 
^'ministerial  duty**  In  compliance  with  the 
law.  The  suit  was  brought,  not  against  the 
state  tax  commission,  but  against  two  of  the 
Individuals  at  present  composing  that  body, 
Hon.  EX  Lb  Travis  and  Hon.  WUllam  T.  Lee; 
the  reasons  for  not  Joining  the  third,  Hon. 
Oeorge  P.  Pell,  being  that  he  has  consented 
to  issue  the  warrant  and  otherwise  to  comply 
with  plaintiff's  demand. 

Defendants  demurred  upon  the  grounds: 

"(1)  This  action  is  brought  agaioBt  the  de- 
fendants Individually,  but  the  complaint  does 
not  state,  or  purport  to  state,  any  cause  of 
action  against  them  as  individuals.  The  alleged 
<caa8e  of  action  attempted  to  be  stated  is  against 
the  defendants  in  their  ofBdal  capacity  as  state 
tax  commissioners. 

**(2)  Even  if  the  action  be  considered  as 
agamst  the  defendants  in  their  official  capacity 
as  state  tax  commisrioners,  no  cause  of  action 
is  stated  against  them  as  sndi  in  that: 

"(a)  Section  79  of  the  Machinery;  Act,  refer- 
red to  in  section  1  of  the  complaint,  has  ap- 
plication to  the  assessment  of  the  property  of 
persons,  as  distinguished  from  corporations,  and 
even  in  those  matters  the  action  of  a  board  of 
county  commissioners  is  subject  to  supervision 
and  review  by  the  state  tax  commission,  and 
ouiy  be  by  them  disapproved  and  overruled, 
under  the  general  powers  conferred  by  section 
3  of  the  Machinery  Act;  that  the  warrant  pro- 
vided for  in  said  section  79  is  to  be  issued  by 
the  state  tax  commission  only  when,  in  the 
exercise  of  ^eir  supervisory  discretion,  they  ap- 
prove, and  do  not  overrule,  the  action  or  the 
board  of  commissioners. 

*'  (b)  The  plaintiff,  being  a  corporation^  as  dis- 
tinguished from  a  person,  the  value  of  lin  capi- 
tal stock  was  originally  assessed  by  the  state 
tax  commission  under  section  43  of  the  Ma- 
-chinery  Act  and  certified  to  the  state  auditor. 
Its  state  taxes  were  properly  computed  on  this 
assessment,  and  required  to  be  paid  direct  to 
the  state  treasurer.  The  counbr  commissioners 
have  no  power  to  change,  and  it  is  not  alleged 
that  they  attempted  to  change,  this  assesstnent, 
which  was  in  no  way  affected  by  a  change  in 
the  local  assessment  of  its  tangible  property. 
Section  46  of  the  Machinery  Act  requires  plain- 
tiff also  to  pay  its  county,  township,  and  city 
taxes  on  this  assessment,  and  the  alleged  action 
of  the  board  of  commissioners  in  granting  a  re- 
fund of  their  county  taxes,  without  a  reduction 
of  this  assessment  of  their  capital  stock  by  the 
state  tax  commission,  was  illegal  and  unau- 
thorissed. 

**(c)  That  the  alleged  duty  which  it  is  sought 
to  have  defendants  to  perform  as  officials  is  not 
ministerial,  but  involves  the  exercise  of  their 
judgment  and  discretion  as  officials." 

The  court,  Hon.  C.  G.  Lyon  presiding,  sus- 
tained the  demurrer,  and  from  the  Judgment 
plaintiff  appealed. 

Alexander,  Parrish  &  Komer,  of  Winston- 
Salem,  tor  appellant  Watson,  Buxton  & 
Watson,  of  Wlnston-Salem,  for  appellees. 


WAXiKBR,  J.  (after  stating  the  facta  as 
above).  This  case  but  for  a  defect  of  par- 
ties, would  present  some  very  Important 
and  seribus  questions  as*  to  the  proper 
procedure  for  reducing  excessive  valua- 
tions and  refunding  any  amount  due  the 
taxpayer  by  reason  thereof;  and  as  to  th^ 
Jurisdiction  and  supervisory  powers  of  the 
state  tax  commission,  which  body  was  created 
by  chaper  203  of  the  Public  Laws  of  1913, 
known  as  the  Machinery  Act,  with  certain 
well-defined  powers  and  capabilities.  The 
duty  of  acting  In  regard  to  the  refund  of 
taxes  overpaid  Is*  conferred  by  sections  78 
and  79  of  the  said  act  upon  It  as  a  body.  In 
its  corporate  capacity,  and  not  upon  lis  in- 
dividual members,  and  any  action  or  proceed- 
ing to  compel  that  body  to  perform  Its  minis- 
terial duties  must  be  brought  against  it  in 
that  capacity,  and  not  against  its  members, 
for  this  function  is  not  individual  or  person- 
al, but  corporate.  It  is  the  same  in  the  case 
of  this  body  as  it  is  with  respect  to  the  board 
of  county  oommissioDers,  and  we  have  held 
that  in  the  latter  case  all  actions  or  pro- 
ceedings by  or  against  a  county  should  be 
brought  in  the  name  of  the  board  of  county 
conmiissloners,  as  a  corporate  body,  and  not 
against  the  individuals  composing  the  board, 
who  can  be  proceeded  against'  only  when 
there  has  been  disobedience  of  the  process 
issued  to  the  board  by  the  court.  Askew  v. 
IPollock,  66  N.  C.  49.  It  was  expressly  held 
in  Thomas  ▼.  Commissioners  of  Carteret 
County,  66  N.  C.  522,  that  a  writ  of  manda- 
mus against  commissioners  of  a  county  should 
run  against  them  as  "a  board,"  and.  not 
against  the  individual  members  of  the  board. 
It  is  called  a  body  politic  and  corporate  be- 
cause all  the  persons  are  merged  or  made  in- 
to a  body,  and,  as  such  alone,  have  the  capac- 
ity to  take,  grant,  sue,  and  be  sued  by  and 
in  the  corporate  name,  which  is  a  means  of 
Identification  of  the  body  and  an  essential  in- 
cident to  the  corporate  life  and  action.  Ba- 
con, Abr.  tit  "Corporation,"  C;  1  Blackstone, 
Comm.  474,  476 ;  10  Coke,  Rep.  28 ;  28  Cyc. 
120.  Speaking  of  the  corporation,  its  nature 
and  character,  as  a  distinct  entity  and 
creation  of  the  law,  and  as  something  having 
an  existence  separate  and  apart  from  that  of 
its  members,  Blackstone  (volume  1,  at  page 
468)  gives  the  familiar  illustration: 

''For  all  the  individual  members  that  have 
existed  from  the  foundation  to  the  present  time, 
or  that  shall  ever  hereafter  exist,  are  but  one 
person  in  law— a  person  that  never  dies;  in 
like  manner,  as  the  river  Thames  is  still  the 
same  pver,  though  the  parts  which  compose  it 
are  changing  every  instant" 

So  it  comes  to  this:  That  the  plaintiff, 
if  it  desired  to  enforce  Its  right,  if  it  has 
any,  should  have  proceeded  against  the  cor- 
porate entity  or  govermental  agency  charged 
with  the  duty,  as  It  alleges,  of  affording  re- 
lief, and  not  against  the  persona,  or  a  part  of 
them,  composing  it  There  is  a  very  in- 
teresting discussion  of  the  duties,  powers. 
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and  supervisory  Jurisdiction  of  tibe  state  tax 
comniission  in  regard  to  all  matters  of  taxa- 
tion to  be  found  in  the  defendants*  brief,  but, 
having  decided  that  the  action  was  Imprc^r- 
ly  brought,  it  is  not  necessary  to  make  any 
further  reference  to  it 

There  was  no  error  in  the  Judgment  of  the 
court. 

Affirmed. 

(US  N.  C.  6S9) 

CHILTON  V.  GBOOMB.    (No.  313.) 

(Supreme  Court  of  North  Carolina.     April  14, 

1915.) 

1.  MoBTGAOBS  ^=»559— Deed  07  Tbust— De- 
ficiency JUDGlCENT—RSSTBICnVB  CLAUSE— 

Ratification. 

Where  the  debtor  inserted  in  a  note  and 
deed  of  trust,  sent  to  Mm  to  be  executed,  a 
clause  exempting  him  from  liability  except  as  to 
his  interest  in  the  property  conveyed,  which 
clause  was  contrary  to  the  contract,  but  the 
creditor,  with  knowledge  thereof,  took  no  steps 
to  have  the  note  and  deed  corrected,  and  there- 
after foreclosed  the  trust  deed,  he  ratified  the 
provision,  and  could  not  recover  a  judgment 
for  the  deficiency. 

[Ed.  Note.—For  other  cases,  see  Mortgages, 
Cent.  Dig.  §S  1592,  1600-1603.  1605-1608;  Dec 
Dig.  <g=>559.] 

2.  Partnership   ^=»98  —  Mutual   Rights- 
Fraud— Purchase  Price  of  Land. 

Evidence  that  one  partner  represented  to 
the  other,  who  advanced  the  money,  that  the 
land  purchased  by  him  for  the  firm  cost  $750 
more  than  its  actual  cost,  and  that  he  retained 
the  difference,  is  sufficient  to  show  fraud. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  §  152;    Dec.  Dig.  «=»98.] 

3.  Evidence  ^=»151— Intention  —  Admissi- 

BILITT. 

A  partner  who  had  purchased  land  for  the 
firm  and  represented  to  the  other  partner,  who 
advanced  the  money,  that  the  land  cost  more 
than  it  actually  did  cannot  testify  in  his  own 
behalf  that  he  had  no  intention  to  defraud  his 
partner,  since  the  law  stamps  the  transaction 
as  a  fraud. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  440;  Dec.  Dig.  «=5>151.] 

Appeal  from  Superior  Court*  Forsyth  C6un- 
ty ;  Devin,  Judge. 

Action  by  M.  T.  Chilton  against  T.  S. 
Groome.  From  a  Judgment  for  the  plaintifl 
for  part  of  the  relief  claimed,  both  parties 
appeal.    Affirmed  on  both  appeals. 

This  is  a. civil  action,  tried  upon  these  is- 
sues: 

First.  Did  the  defendant,  with  Intent  to  cheat 
and  defraud  the  plaintiff,  falsely  and  fhiudulent- 
ly   misrepresent   to   the   plaintiff   the   purchase 

{)rice  of  the  "Freeman   Mill"  property,  as  si- 
eged in  the  complaint?    Answer:    Yes. 

Second.  Did  the  defendant,  by  such  false  and 
fraudulent  misrepresentation,  obtain  from  the 
plaintiff  any  money,  and,  if  so,  what  amount? 
Answer:  $750,  with  interest  from  date  of  sale. 
'Third.  Is  the  defendant  indebted  to  the  plain- 
tiff on  account  of  the  note  and  deed  of  trust 
signed  by  him,  as  alleged  in  the  complaint,  and, 
if  so,  in  what  amount?    Answer:    No. 

From  the  Judgment  rendered,  the  plaintiff 
and  defendant  both  appealed. 


N.  O.  Petree,  of  Danbury,  and  A.  E.  Hel- 
ton, Watson,  Buxton  &  Watson,  all  of  Win- 
ston Salem,  and  Winston  &  Biggs,  of  Baleigh. 
for  plaintiff.  Barringer  &  Jones  and  T.  H. 
Calvert,  of  Baleigh,  for  defendant. 

PlaintifTs  AppeaL 

BROWN,  J.  It  appears  to  be  undisputed 
that  the  plaintiff  and  defendant  were  equal 
copartners  in  the  purchase  of  certain  lands. 
Defendant  transacted  the  business,  and  stat- 
ed to  plaintiff  that  the  land  cost  ^6,500. 
Plaintiff  furnished  the  said  sum,  and  title 
was  made  to  plaintiff  and  defendant  The 
latter  gave  plaintiff  a  note  secured  by  a  deed 
in  trust  on  defendant's  half  interest  in  the 
land  to  secure  his  half  of  the  purchase  mon- 
ey, $3,250.  There  was  default  in  pajmient 
and  the  trustee  foreclosed.  The  plaintiff  pur- 
chased defendant's  interest  at  the  sale  for 
$1,000.  The  plaintiff  sues  in  this  action  to 
recover  balance  due  on  the  note.  Plaintiff 
also  alleges  that  defendant  misrepresented 
the  original  cost  of  the  land,  stating  that  he 
paid  $6,500  for  it,  whereas  he  paid  only 
$5,750.  Plaintiff  seeks  to  recover  the  said 
sum  in  this  action.  I*laintiff  appeals,  and  as- 
signs error  because  the  court  instructed  the 
Jury  to  answer  the  third  issue,  "No." 

[1]  The  basis  of  the  ruling  is  the  following 

clause  in  the  note  and  deed  in  trust: 

"This  note  is  given  for  the  purchase  money 
for  the  one-half  interest  in  the  Freeman  Mill 
property,  described  in  the  deed  of  trust  hereto 
attached,  and  it  is  agreed  that  the  land  and 
property  therein  conveyed  shall  be  the  sole  se- 
curity for  the  $3,250  above  mentioned,*  without 
further  or  other  liability  on  my  part  of  any  re- 
course on  me  for  or  on  account  of  the  indebted- 
ness secured  hereby  or  any  part  thereof.** 

The  note  and  deed  in  trust  were  prepared 
by  plaintiff,  who  sent  them  to  defendant  for 
execution.  The  defendant  inserted  the  above 
clause  in  the  papers,  and  had  the  trost  deed 
recorded,  and  returned  them  by  mail  to  the 
plaintiff.  There  is  evidence  introduced  tid- 
ing to  prove  that  defendant,  under  the  agree- 
ment between  him  and  plaintiff,  should  not 
have  inserted  the  above  clause,  which  it  is 
unnecessary  to  consider.  There  is  no  evi- 
dence that  defendant  inserted  the  clause  sur- 
reptitiously or  fraudulently,  and  it  is  admit- 
ted that  the  plaintiff  discovered  it  at  once  on 
receipt  of  the  papers,  and  that  plaintiff  and 
defendant  had  correspondence  on  the  sub- 
ject, dated  February  15,  1900,  the  note  and 
deed  being  dated  January  80,  1909.  The 
plaintiff  took  no  action  to  repudiate  the  con- 
tract as  executed,  or  to  reform  and  correct 
the  note  and  deed  in  trust  On  the  contrary. 
he  retained  them  until  January  28,  1911. 
when  he  acted  under  the  deed  in  trust,  which 
contains  the  same  stipulation  as  the  note,  and 
caused  the  trustee  to  foreclose  the  same,  and 
at  the  sale  plaintiff  became  the  purchaser  at 
$1,600.  Such  conduct  constitutes  an  unequiv- 
ocal acceptance  and  ratUication  of  the  terms 
and  stipulations  of  the  note  and  deed,  as  ex- 
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ecated  and  i^tamed  to  plaintiff  by  defendant 
It  was  the  plaintUTs  duty  at  once  on  receipt 
of  the  papers  to  repudiate .  them  by  some 
overt  act,  such  as  returning  them  or  bringing 
action  to  reform  them  and  compelling  de- 
fendant to  spedflcally  perform  the  original 
contract.  Instead  of  that,  he  retained  them, 
accepted  them  and  acted  under  them.  He 
Is  therefore  estopped  by  the  stipulation  re- 
cited in  the  note  and  deed  from  recovering 
the  balance  due  after  exhausting  the  security 
conveyed  in  the  deed.  Such  stipulation  Is  of 
the  essence  of  the  agreement  as  embodied  in 
the  written  Instrument,  and  cannot  now  bo 
denied.  The  plaintiff  cannot  be  permitted  to 
occupy  Inconsistent  positions.  He  caimot  en- 
force some  of  the  provisions  of  the  deed,  and 
repudiate  others.  16  Cyc.  699-721;  2  Herr 
man  on  £36top.  741;  Brlnegar  v.  Chaffin,  14 
N.  Q  108,  22  AuL  Dea  711;  17  Cyc  596; 
Bigelow  on  Estoppel  (6th  E3d.)  page  744;  Her- 
man on  Estoppel,  vol.  2,  page  1156.  Field 
V.  Baton,  16  N.  O.  284 ;  Machine  Co.  v.  Ow- 
Ings,  140  N.  C.  508,  53  S.  K  345 ;  Maynard 
V.  Sf oore,  76  N.  a  158 ;  Rich  v.  Morisey,  149 
N.  C.  44,  62  S.  E.  762 ;  Austin  v.  Stewart,  126 
N.  a  527,  36  S.  E.  37. 

The  case  cited  in  the  plalntlfTs  brief,  Arm- 
strong, Cator  &  Co.  v.  Lonon,  149  N.  C.  434, 
63  S.  E.  101,  had  reference  to  the  effect  of  a 
receipt  "In  full,"  but  in  Rawls  v.  White,  127 
N.  0. 17,  37  S.  E.  68,  it  was  held  that  stipula- 
tions of  a  contractual  nature,  even  in  a  re- 
ceipt, are  binding  on  the  parties,  and  in  that 
case  the  court  said: 

"As  she  introduced  this  receipt  in  evidence, 
and  claims  benefit  under  it,  she  was  bound  by 
the  proyislons  that  were  against  her.  She  could 
not  accept  a  part  and  reject  a  part." 

No  error. 

Defendant's  AK>eaL 

There  are  several  assignments  of  error  by 
the  defendant  We  tihlnk  they  are  all  with- 
out merit,  and  deem  it  necessary  to  discuss 
only  two. 

[2]  The  defendant  moved  to  nonsuit  upon 
the  ground  that  there  Is  no  evidence  of  fraud, 
and  that  In  no  view  of  the  evidence  is  the 
plaintiff  entitied  to  recover  the  $750.  The 
defendant  testifies:  *'I  went  in  as  a  part- 
ner in  the  purchase  of  this  property  with 
Mr.  Chilton."  There  is  evidence  that  the 
price  the  partners  agreed  on  was  $5,500,  and 
that  defendant  solely  conducted  the  negotia- 
tions; that  he  told  the  plaintiff  the  land 
could  not  be  purchased  for  less  than  $6,500 
that  it  was  a  bargain,  and  that  others  were 
after  it  Plaintiff  acquiesced  in  his  part- 
ner's views  and  paid  the  entire  $6,500.  There 
is  evidence  that  defendant  paid  only  $5,750 
for  the  land  and  retained  the  $750.  This  is 
evidence  of  fraud,  and  the  jury  seem  to  have 
believed  It 

[3]  The  defendant,  Introduced  as  a  witness 
in  his  own  behalf,  was  asked,  "Did  you  In- 
•tend  to  cheat  and  defraud  plaintiff?"    Upon, 


objection,  the  court  excluded  the  question. 
There  are  cases  su];^>ortlng  the  view  that 
such  questions  asked  of  a  party  to  an  ac- 
tion when  he  is  charged  with  fraud,  are 
sometimes  permissible.  Phifer  v.  Erwln,  100 
N.  a  64,  6  S.  E.  672;  Autry  v.  Floyd,  127 
N.  C.  187,  37  S.  E.  208.  In  this  case  it  could 
not  help  the  defendant  to  testify  that  he  did 
not  intend  to  defraud  the  plaintiff.  His  acts 
speak  louder  than  words.  He  was  the  trust- 
ed partner  of  the  plaintiff,  who  furnished  all 
the  money  for  the  Investment  According  to 
the  findings  of  the  jury,  upon  representations 
he  must  have  knovm  were  untrue,  defend- 
ant obtained  $6,500  from  his  partner  to  pay 
for  the  land,  and  paid  only  $5,750  and  retain- 
ed the  remainder,  $750,  for  himself.  On  ac- 
count of  the  relation  of  trust  and  confidence 
defendant  bore  to  plaintiff,  his  partner,  the 
law  stamps  the  transaction  as  fraudulent, 
and  will  not  permit  the  defendant  to  retain 
the  fruits  of  his  misconduct,  but  will  compel 
him  to  return  them.  Stewart  v.  Realty  Oo., 
159  N.  a  231,  74  S.  B.  786. 
No  error. 


a68  N.  C.  16) 
BLEAKLEY  v.  CANDLER.     (No.  324.) 

(Supreme  Court  of  North  Carolina.    April  14, 

1915.) 

COBPOBATIONS  ^=»128^TBAN8n3l  OT  STOCK— 

Rights  ot  Pledgee. 

The  purpose  of  Revisal  1905,  §  1168,  pro- 
viding that  stock  shall  be  transferable  on  the 
books  of  the  corporation  under  regulations  pre- 
scribed by  by-law^  and,  when  any  transfer  is 
made  for  collaterfu,  it  shall  be  so  expressed  m 
the  entry  of  the  transfer,  is  to  prevent  fraudu- 
lent transfers  and  to  protect  the  corporation, 
but  a  holder  of  stock  as  pledgee  has  priority 
over  a  subsequent  attachment,  though  the  trans- 
fer to  the  holder  has  not  been  entered  on  the 
corporate  books. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §|  481,  491,  507-612,  537,  53^-546, 
569,  618;  Dec.  Dig.  <&s»123.] 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty; Lyon,  Judge. 

Action  by  Charles  M.  Bleakley  against  R. 
L.  Candler,  defendant,  and  the  Gilmore  Bros. 
Company,  garnishee,  in  which  the  Common- 
wealth Bank  IntervenedL  From  a  judgment 
for  plaintiff,  the  intervener  appeals.  Re- 
versed. 

This  is  an  action  instituted  against  the  de- 
fendant, Candler,  to  recover  the  sum  of  $300 
due  by  note  and  to  enforce  an  attachment 
levied  upon  five  shares  of  stock  in  the  Gilmer 
Bros.  Company,  a  corporation  of  North  Caro- 
lina. The  Conunonwealth  Bank  intervened, 
claiming  that  it  was  the  owner  of  said  stock. 

The  parties  agreed  upon  the  following 
facts: 

(1)  That  Chas.  W.  Bleakley  is  a  resident  of 
the  state  of  Virginia,  and,  at  the  time  of  the 
institution  of  this  suit,  the  defendant,  R.  I^ 
Candler,  was  a  resident  of  the  state  of  Mary- 
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.and,  bat  that  alnoe  the  Institution  of  the  ac- 
tion he  has  died,  and  Ia  A.  Vaughn,  of  Win- 
6ton-Salem,  N.  C,  has  been  appointed  his  ad- 
diinistrator.  That  the  interpleader,  the 
Commonwealth  Bank,  is  a  banking  corpora- 
^on,  organized  under  the  laws  of  the  state 
ot  Maryland,  doing  business  in  the  city  of 
Baltimore,  in  said  state,  and  that  Gilmer 
Bros.  Company,  the  garnishee,  is  a  corpora- 
tion organized  under  the  laws  of  the  state  of 
North  Carolina,  with  its  principal  office  and 
place  of  business  in  Winston-Salem,  N.  C. 

(2)  That  dn  June  27,  1906,  stock  certifi- 
cate No.  74,  for  five  shares  of  Gilmer  Bros, 
preferred  stock,  of  the  par  value  of  $100  per 
share,  was  issued  to  B.  L.  Candler,  and  that 
the  stub  of  certificate  Na  74  in  the  posses- 
sion of  Gilmer  Bros.  Company  bears  no  en- 
tries since  the  date  of  the  issue  of  the  stock. 

(3)  That  on  October  27,  1911,  R.  L.  Cand- 
ler borrowed  from  the  Commonwealth  Bank, 
in  the  city  of  Baltimore,  state  of  Maryland, 
the  sum  of  $700,  and  executed  his  promis- 
sory note,  dated  October  27,  1911,  for  the 
sum  of  $700,  payable  March  1,  1912,  and,  at 
the  time  he  secured  the  said  loan,  he  deliv- 
ered to  the  bank  with  the  note,  as  collateral 
security,  certificate  No.  74,  for  five  shares  of 
Gilmer  Bros,  preferred  stock;  said  certifi- 
cate being  Indorsed  in  blank  by  him  before 
delivery  to  the  bank. 

-  (4)  That  there  is  still  a  balance  due  on 
said  note  of  $475,  with  interest  on  $700  from 
March  1,  1912,  to  October  26,  1912,  and  on 
$475  from  October  26,  1912,  until  paid,  and 
that  the  said  Commonwealth  Bank  still  holds 
said  stock  certificate  No.  74  for  five  shares 
of  Gilmer  Bros,  stock  as  collateral  security 
for  the  payment  of  said  note. 

(5)  That  on  August  31,  1912,  the  plaintiff, 
Chas.  W.  Bleakley,  Instituted  an  attachment 
suit  in  the  superior  court  of  Forsyth  county 
against  R,  U  Candler,  to  recover  the  sum  of 
$300,  with  interest  from  February  28,  1911« 
said  amount  being  due  the  said  Chas.  W. 
Clleakley  upon  a  note  executed  by  R;  L. 
Candler  for  the  sum  of  $300,  in  the  city  of 
Baltimore,  Md.,  on  February  28,  1911.  That 
a  warrant  of  attachment  was  issued  In  said 
action  and  a  summons  was  served  upon  Gil- 
mer Bros.'  Company  to  appear  before  the 
(ilerk  of  the  superior  court  of  Forsyth  coun- 
ty and  answer  upon  oath  what  it  owed  the 
defendant,  R.  L*  Candler,  or  what  stock  the 
said  R.  L.  Candler  had  in  Gilmer  Brost  Com- 
pany at  the  time  ot  the  service  of  the  at- 
tachment, as  appears  in  the  record. 

(6)  That  Gilmer  Bros.  Company  answered 
that  the  stock  book  of  Gilmer  Bros,  shows 
that  on  June  27,  1905,  stock  certificate  No. 
74,  for  five  shares  of  Gilmer  Bros.  Company 
preferred  stock  of  the  par  value  of  $100,  was 
issued  to  R.  L.  Candler,  and  that  said  stock 
certificate  is  not  now  in  the  possession  of 
Gilmer  Bros.  Company,  and  it  has  no  knowl- 
edge of  where  said  stock  certificate  now  Is, 
also  that  it  has  no  knowledge  of  any  debts 
or  effects  belonging  to  R.  L.  Candler,  as  ap- 


pears in  the  answer  of  Gilmer  Bro&  Com- 
pany. 

(7)  That  on  September  6,  1912,  tbe  sherilf 
of  Forsyth  county  served  the  following  no- 
tice upon  Gilmer  Bros.  ComiHUiy: 

"Yoir  will  take  notice  that  by  virtue  of  an  at- 
tachment issued  in  the  above-entitled  cause  from 
the  superior  court  of  Forsyth  county,  a  copy 
of  said  attachment  having  been  ddivered  to  yon, 
I  do  levy  upon  the  five  shares  of  stock  owned 
in  your  company  by  tbe  defendant,  R.  li.  Cand- 
ler, evidenced  by  certificate  No.  74,  and  do  for- 
bid you  from  making  any  transfer  of  tbe  said 
stock,  or  of  the  certificate  representing  said 
stock,  upon  your  stock  transfer  book,  until  the 
orders  of  the  court  permit  yon  to  do  so,  in  the 
cause  now  pending,  as  entlUed  above.*' 

(8)  That  the  following  is  a  copy  of  article 
9,  {§  2  and  3,  of  the  by-laws  of  Gilmer  Bro& 
Company: 

"Sec.  2.  The  shares  of  the  company  shall  be 
transferable  only  on  tbe  books  of  the  company, 
upon  surrender  and  cancellation  of  the  out- 
standing certificates  for  the  shares  as  transfer- 
red, and  a  new  certificate  issued  therefor. 

"Sec.  3.  The  transfer  book  shall  be  the  only 
evidence  as  to  who  are  tbe  shareholders  entitled 
to  vote,  at  any  meeting  of  the  stockholders.*' 

'(9)  That  the  Commonwealth  Bank  has  in- 
terpleaded in  said  action  and  has  asked  that 
it  be  decreed  to  have  a  lien  on  said  five 
shares  of  Gilmer  Bros,  stock  prior  to  that  of 
the  plaintiff. 

(10)  That  the  Commonwealth  Bank  has  not 
advertised  the  five  shares  of  stock  for  sale, 
but  is  holding  same,  and  that  Gilmer  Bros. 
Company  has  not  paid  out  any  dividends  on 
said  stock,  but  is  holding  same  i>ending  the 
outcome  of  this  action. 

CLL)  That  no  transfer  of  stock  certificate 
No.  74  was  ever  made  on  the  transfer  book 
of  Gilmer  Bros.  Company,  but  that  from  the 
transfer  book  of  Gilmer  Broe.  Company  the 
said  R.  L.  Candler  appears  to  be  the  owner 
of  certificate  No.  74.  That  Gilmer  Bros.  Com- 
pany has  not  been  requested  to  make  any 
entry  on  its  transfer  book  of  any  kind  at  any 
time  prior  to  the  issuing  of  the  attachment 
in  this  cause,  and  had  no  knowledge  or  no- 
tice of  the  transfer  to  the  Conunonwealth 
Bank,  prior  to  the  institution  of  this  ai^ion 
and  service  of  this  attachment. 

(12)  That  L.  A.  Vaughn,  administrator  of 
R.  L.  Candler,  has  in  his  hands,  as  assets 
belonging  to  the  estate,  the  sum  of  $401^0 
in  cash,  and  that. claims  have  been  filed  by 
creditors  with  the  said  L.  A.  Vaug^,  ad- 
ministrator, aggregating  $543.53,  other  than 
the  claims  of  this  plaintiff.  That  the  $300 
claim  of  plaintiff  would  make  total  claims 
filed  with  Jj,  A.  Vaughn,  administrator,  and 
due  by  the  estate  of  B.  I«»  Candler,  of 
$843.53. 

His  honor  rendered  Judgment  In  £avor  of 
the  plaintiff  holding  that  the  atta<ditng  cred- 
itor had  priority  over  the  hank,  and  the  bank 
excepted  and  appealed. 

Manly,  Hendren  &  Womble,  of  Winston- 
Salem,  for  appellant  Louis  M.  Swink,  of 
Winston-Salem,  for  appellee. 
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AIAJENf  J.  The  anfhoilties  are  In  con- 
flict as  to  the  rights  of  the  holder  of  a  cer- 
t  iflcate  of  stock  deposited  as  a  security  for  a 
loan,  which  has  not  been  transferred  on  the 
books  of  a  corporation,  as  against  an  attach- 
ing creditor,  under  statutes  similar  to  our 
own  (Rev.  f  1168),  which  provides: 

"The  shares  of  stock  in  every  corporation 
shall  be  personal  property,  and  shall  be  trans- 
ferable on  the  books  of  the  corporation  in  such 
nuinner.and  under  such  regulations  as  the  by- 
laws prbvide;  and  whenever  any  transfer  of 
shares  shall  be  made  for  collateral  8ecurity>  and 
not  absolutely,  it  shall  be  so  expressed  in  the 
entry  of  the  transfer.*' 

It  is  held  in  some  Jurisdictions  that  the 
creditor  acquires  pdorlty  by  the  levy  of  the 
attachment,  upon  the  ground  that  the  statute 
la  mandatory,  and  that  it  is  equivalent  to  a 
requirement  of  registration,  and  tbie  holder  of 
stock  which  has  not  been  transferred  in  ac- 
cordance with  the  statute  is  treated  as  would 
be  the  holder  of  an  unregistered  mortgage  as 
against  one  which  has  been  registered.  Bank 
V.  Folsom,  7  N.  M.  611,  38  Pac.  253 ;  Sabin  v. 
Bank,  21  Vt  353 ;  Bank  v.  Hastings,  7  Colo. 
App.  129,  42  Pac.  691 ;  In  re  Murphy,  51  Wis. 
519,  8  N,  W.  419.  The  w^ght  of  authority  is, 
however,  against  this  view  and  in  favor  of 
the  position  that  the  purpose  of!' the  statute 
requiring  a  transfer  upon  the  books  of  the 
corporation  is  to  prevent  fraudulent  trans- 
fers and  to  protect  the  corporation  in  deter- 
mining the<iuestlon  of  membership,  the  right 
to  vote,  the  right  to  participate  in  the  man- 
agement of  the  corporation,  and  the  payment 
of  dividends.  2  Cook  on  Corp.  pp.  1367-1389 ; 
Thomp.  on  Corp.  vol.  4,  i  4335*;  1  Machen, 
Mod.  L.  Corp.  {  886 ;  3  Ruling  Case  L.  p.  864 ; 
Masury  v.  Bank,  98  Fed.  605,  35  C.  C.  A.  476 ; 
Lund  V.  Mill  Co.,  50  Minn.  36,  52  N.  W.  268, 
36  Am.  St  Rep.  623 ; '  Bank  v.  McElrath,  13 
N.  J.  £q.  24 ;  Wilson  v.  Railroad  Co.,  108  Mo. 
609,  18  S.  W,  286,  32  Am.  St  Rep.  624 ;  Toin- 
bler  V.  Ice  Co.,  17  Tex.  Civ.  App.  601,  43  S.  W. 
896 :  McNeil  v.  Ba^k,  46  N.  Y.  331,  7  Am. 
Rep,  341 ;  be  Comeau  v.  Oil  Co.,  3  Daly  (N. 
Y.)  219 ;  Finney's  Appeal,  59  Pa.  308 ;  Clark 
v.  Bank,  61  Miss.  613;  Bank  v.  Gas  Co..  6 
Wash.  600,  34  Pac.  155;  Thurber  v.  Crump, 
86  Ky.  418,  6  S.  W.  145 ;  Bank  v.  Standrod, 
8  Idaho,  740,  71  Pac.  119,  67  L.  R.  A.  656; 
Lipscomb  V.  Condon,  56  W.  Va.  416,  49  S.  B. 
392,  67  L.  R.  A.  670,  107  Am.  St  Rep.  938; 
McClung  V.  Colwell,  107  Tenn.  592,  64  S.  W. 
890,  89  Am.  St  Rep.  961;  Cooper  v.  Griffin,  1 
Q.  B.  740;  Bveritt  v*  Bank,  82  Neb.  191, 117  N. 
W.  401,  20  L.  Rt  A.  (N.  S.)  996 ;  Bank  y.  Rail- 
road, 157  Cal.  573,  108  Pac.  676,  27  L.  R.  A. 
(N.  S.)  987,  21  Ann.  Cas.  1391. 

In  Cook  on  Corporations,  vol.  2,  p.  1367, 
the  author  says: 

"The  decided  weifeht  of  authority  holds  that 
be  who  purchases  for  a  valuable  consideration 
a  certificate  of  stock  is  protected  in  his  owner- 
ship of  the  stock,  and  is  not  affected  by  a  subse- 
quent attachment  or  execution  leviea  on  such 
stock  for  the  debts  of  the  re^stered  crtockhold- 
er,  even  though  such  purchaser  has  n^lected  to 
have  his  transfer  registered  on  ths  corporate 
books.** 

84  8M.-W 


And  again  at  page  £889: 

"The  decisions  and  statutes  of  the  various 
states  show  clearly  that  public  policy  and  the 
legitimate  demands  of  trade  have  gradually  caus- 
ed the  courts  and  Legislatures  of  the  various 
states  to  establish  the  rule  that  a  sale  or  pledge 
of  certificates  of  stock  has  precedence  over  a 
subsequent  attachment  levied  on  that  stock  for 
the  debt  of  the  vendor  or  pledgor,  and  that  the 
failure  of  the  pledgee  or  purchaser  of  the  certifi- 
cate to  obtain  a  registry  on  the  corporate  books 
is  not  fatal  to  his  interest  In  the  stock." 

The  case  cited  from  California  Is  lilso  re- 
ported in  21  Ann.  Cas.  1391,  to  whidi  there 
is  a  note,  collecting  the  cases  by  states,  which 
fully  support  the  opinion  of  the  editor  that 
in  the  absence  of  a  statute  which  in  express 
terms  or  by  necessary  implication  gives  pri- 
ority to  the  attaching  creditor,  it  is  generally 
held  that  the  holder  of  the  stock,  either  as 
a  purchaser  or  a  pledgee,  has  the  preference, 
although  the  transfer  of  the  stock  has  not 
been  entered  on  the  books  of  the  corporation. 
We  adopt  the  latter  position,  which  Is  not 
only  supported  by  the  weight  of  authority, 
bpt  also,  in  our  opinion,  rests  upon  reason 
and  a  sound  public  policy. 

Registration  is  for  the  purpose  of  giving 
notice  and  is  based  upon  the  idea  that  the 
public  'have  the  right  to  inspect  the  registry, 
and  this  condition  does  not  prevail  with  us 
as  to  .the  stock  book  of  a  private  corporation, 
which  those  who  are  not  stockholders  nor 
interested  in  the  corporation  have  no  right  to 
see. 

As  was  said  in  the  case  fl'om  Kentucky, 

speaking  of  a  statiite  like  ours: 

'*But  the  section  does  not  operate  as  a  regis^ 
tration  law  in  the  interest  of  the  creditors  of  the 
stockholders  for  the  reason  that  the  books  of 
the  company  are  not  required  to  be  kept  open 
for  the  inspection  of  the  public.  The  books  are 
required  to  be  kept  open  to  the  stockholders 
only;  outsiders  have  no  right  to  demand  an  in- 
spection of  the  books." 

The  provision  requiring  a  transfer  upon 
the  books  of  a  corporation  cannot  be  of  any 
practical  benefit  to  the  outside  creditor,  be- 
cause, as  he  cannot  see  the  books,  he  can 
have  no  means  of  knowing  whether  the  trans- 
fer has  been  made  or  not  &nd  in  this  respect 
the  Daw  as  to  the  registration  of  mortgages 
furnishes  no  analogy,  because  the  registry  of 
mortgages  is  >  open  to  the  public.  The  other 
view  would  also  unduly  hamper  commercial 
transactions  and  would  have  a  tendency  to 
depreciate  the  value  of  stock,  as  do  all  re- 
strictions upon  its  negotiation. 

If  it  should  be  held  that  a  transfer  upon 
the  books  of  a  corporation  is  necessary  to 
vest  the  title  in  a  purchaser  or  a  pledgee,  the 
owner  of  stock,  in  order  to  secure  a  loan, 
would  have  to  incur  the  expense  and  trouble 
of  having  the  stock  transferred  to  the  lender 
upon  procuring  a  loan  and  of  having  it  re- 
transferred  upon  payment,  and,  if  he  borrow- 
ed in  sections  where  the  books  of  the  corpo- 
t'ation  were  not  accessible.  It  would  make  It 
difficult,  if  not  impossible,  to  procure  a  loan, 
and  one  of  the  elements  of  value  would  be 
greatly  impaired. 
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It  Is  true  that  In  Mbrehead  v.  Railroad,  96  r 
N.  O.  365,  2  S.  E.  247,  there  Is  an  Intimation 
that  a  transfer  of  stock  can  only  be  effectual 
by  a  transfer  upon  the  books  of  a  corpora- 
tion, but  the  later  cases  of  Havens  v.  Bank, 
132  N.  C.  214,  43  S.  E.  639,  95  Am.  St  Rep. 
627,  and  Cox  v.  Dowd,  133  N.  C.  537,  45  S.  E. 
846,  are  In  line  with  the  current  of  authority. 
In  the  Havens  Case  the  court  quotes  with 
approval  from  McNeil  v.  Bank,  46  N.  T.  325, 
7  Am.  Rep.  341,  that: 

"The  common  practice  of  passing  the  title  to 
stock  by  delivery  of  the  certificate  with  blank 
assignment  and  power  has  been  repeatedly 
shown  and  sanctioned  in  cases  which  have  come 
before  our  courts.  ♦  *  *  It  has  also  been  set- 
tled by  repeated  adjudications  that,  as  between 
the  parties,  the  delivery  of  the  certificate  with 
assignment  and  power  indorsed  passes  the  en- 
tire title,  legal  and  equitable,  in  the  shares,  not- 
withstanding that,  by  the  terms  of  the  charter 
or  by-laws  of  the  corporation,  the  stock  is  de- 
clared to  be  transferable  only  on  its  books;  that 
such  provisions  are  intended  solely  for  the  pro- 
tection of  the  corporation,  and  can  be  waived 
or  asserted  at  its  pleasure,  and  that  no  effect  is 
given  to  them,  except  for  the  protection  of  the 
corporation;  that  they  do  not  incapacitate  the 
shareholder  from  parting  with  his  interest;  and 
that  his  assignment,  not  on  the  books,  passes  the 
entire  legal  title  to  the  stock,  subject  only  to 
such  liens  or  claims  as  the  corporation  may 
have  upon  it,  and  excepting  the  right  of  voting 
at  elections." 

The  authorities  and  reasoning  as  to  the  ef- 
fect of  a  public  statute  upon  the  rights  of  the 
parties  have  greater  force  when  applied  to 
the  by-laws  of  a  corporation,  which  are  in- 
tended primarily  to  regulate  dealings  be- 
tween the  corporation  and  Its  stockholders. 

We  are  therefore  of  opinion,  upon  reason 
and  authority,  that  his  honor  was  In  error  In 
holding  that  the  attaching  creditor  has  a 
priority. 

Reversed. 

(169  N.  C.  8) 

GROVES  v.  HARDEN.     (No.  218.) 

(Supreme  Court  of  North  Carolina.    April  14, 

1915.) 

Ofbicebs  ^=»80— CoNurrr utional  Provisions 
—•'Places  of  Trust  or  Profit"— "Public 
Officer'  '—"Office." 

Const  art.  14,  f  7,  provides  that  no  person 
who  shall  hold  any  office  or  place  of  trust  or 
profit  under  the  United  States  or  any  depart- 
ment thereof,  or  under  this  stat^,  or  any  other 
state,  shall  hold  or  exercise  any  other  office  or 
place  of  trust  or  profit  under  the  authority  of 
the  state.  Postal  Laws  and  Regulations  of  1913, 
which  provides  for  the  appointment  of  rural  car- 
riers by  the  Postmaster  General,  and  requires 
such  carriers  to  take  oath  to  support  the  Con- 
stitution and  to  give  bond  for  faitiiful  perform- 
ance of  their  duties,  fixes  the  terms  and  duties 
of  such  carriers ;  it  also  inhibiting  rural  carriers 
from  holding  any  state,  county,  municipal,  or 
township  office.  Const  U.  S.  art  2,  §  2,  au- 
thorizes Congress  to  vest  the  appointment  of  in- 
ferior officers  in  the  President  alone,  or  in  the 
heads  of  departments.  Held  that,  while  the  line 
between  offices  or  places  of  trust  and  profit  is 
not  clear,  an  "office"  is  a  public  position  to 
which  a  portion  of  the  sovereignty  of  the  country 
attaches  for  the  time  being,  and  which  is  exer- 
cised for  the  benefit  of  the  public,  and  within 
the  oonstitutiona]  provision  uiere  is  no  distinc- 


tion between  "offices'*  and  "placets  of  trust  or 
profit"  with  respect  to  the  inhibition  against 
double  office-holding;  hence  a  rural  mail  car- 
rier was  a  "public  officer,"  and  his  holding  of  a 
state  office  subjected  him  to  the  statutory  pen- 
alties. 

[Ed.  Note.— For  other  cases,  see  Officers.  Cent 
Dig.  §§  37-43 ;   Dec  Dig.  e=>30. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Office;  Place  of  Trust 
or  Profit;   PubUc  Officer.] 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty;   Peebles,  Judge. 

Action  by  J.  H.  Groves  against  Frank  Bai^ 
den.  From  a  Judgment  of  nonsuit,  i^aintiff 
appeala    Reversed. 

This  Is  an  action  to  recover  a  penalty  of 
$200,  Imposed  by  section  2365  of  the  Re- 
visal  upon  any  person  who  shall  presume  to 
hold  any  office  of  place  of  trust  or  profit, 
contrary  to  article  14,  {  7,  of  the  Constita- 
tion  of  the  state.  The  statute  confers  the 
right  of  action  to  recover  the  i)enalt7  upon 
any  one  who  shall  sue  for  the  same.  The 
plaintiff  offered  evidence  tending  to  prove 
that  the  defendant  was  an  acting  constable 
and  was  at  the  time  a  rural  mail  carrier. 
His  honor,  being  of  opinion  that  the  position 
of  rural  mail  carrier  was  not  a  public  oflSce, 
entered  a  Jut^ment  of  nonsuit,  and  the 
plaintiff  excepted  and  appealed. 

George  R.  Ward,  of  WUlace,  and  John  A. 
Gavin,  Jr.,  of  Kenansville,  for  appellant 
Stevens  &  Beaaley,  of  Kenansville,  for  ap- 
pellee. 

ALLEN,  J.    The  Constitution,  art  14^  |  7, 

declares  that: 

"No  person,  who  shall  hold  any  office  or  place 
of  trust  or  profit  under  the  United  Stat^  or 
any  department  thereof,  or  under  this  state,  or 
under  any  other  state,  or  government,  shall  bold 
or  exercise  any  other  office  or  place  of  trust  or 
profit  under  the  authority  of  this  state,  or  be 
eligible  to  a  seat  In  either  house  of  the  General 
Assembly." 

The  line  between  '^offices"  and  'l>laces  of 
trust  or  profit,"  within  the  meaning  of  the 
Constitution,  has  not  been  clearly  marked, 
principally  because  they  approach  each  other 
so  closely,  and  are  in  all  essential  features 
identical. 

In  Do^le  y.  Raleigh,  89  N.  C.  133,  45  Am. 
Rep.  677,  the  court,  speaking  of  this  ques- 
tion, says: 

"It  is  apparent  from  the  association  that  plac- 
es of  trust  or  profit'  are  intended  which  approx- 
imate to  but  are  not  offices,  and  yet  occupy  the 
same  general  level  in  dignity  and  importance. 
The  manifest  intent  is  to  prevent  double  office- 
holding — that  offices  and  places  of  public  trust 
should  not  accumulate  in  a  single  person — and 
the  superadded  words  of  'places  of  trust  or  prof- 
it* were  put  there  to  avoid  evasions  in  giving  too 
technical  a  meaning  to  the  preceding  words." 

And  this  was  affirmed  in   State  ex  leL 

Wooten  T.  Smith,  145  N.  C.  476,  59  S.  B.  649; 

the  court  adding  in  the  latter  case: 

"The  most  important  characteristic  which  dis- 
tinguishes an  office  from  a  public  agency  is  that 
the  conferring  of  the  office  carries  with  it  a  del- 


^s»Por  oth«r  caaes  see  ume  toplo  and  KflT-NUMBBB  In  all  Koy-Nimibared  Digeats  and  Indexaa 
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egation  to  the  individual  of  Bome  of  the  sover- 
eign functions  of  the  government.  In  this  re- 
spect the  terms  'office'  and  ^place  of  trust/  as 
used  in  our  Constitution,  are  synonymous. 
Doyle  V.  Raleigh,  89  N.  C.  136  [45  Am.  Rep. 
677];  BarnhiU  v,  Thompson,  122  N.  a  495  [29 
S.  E.  720]." 

In  determining  whether  a  position  Is  an 
office,  place  of  trust  or  profit,  or  an  em- 
ployment, the  authorities,  which  are  col- 
lected in  the  valuable  note  to  Attorney  Gen- 
eral V.  TilUnghast,  17  Ann.  Gas.  452,  attach 
significance  to  the  fact  that  an  oath  to  sup- 
port the  Constitution  Is  required,  or  that  a 
bond  for  the  faithful  performance  of  duties 
must  be  executed,  or  that  the  dutlee  are 
prescribed  by  law,  and  not  regulated  by  con- 
tract, or  that  the  incumbent  discharges  in- 
dependent duties  and  is  not  acting  under  the 
direction  of  others,  or  that  the  duties  are 
continuing  and  permanent  in  their  nature 
and  are  not  occasional  or  intermittent,  or 
that  the  term  is  fixed  and  continuing  and 
not  temporary,  or  that  the  position  is  named 
an  office  or  an  employment  in  the  statute 
creating  it;  but,  In  the  absence  of  a  consti- 
tutional provision,  these  are  only  circum- 
stances which  are  entitled  to  consideration, 
and  are  not  determinative  or  conclusive. 
The  editor  of  the  note  says: 

"It  may  be  stated  as  a  general  rule,  fairly 
deducible  from  the  cases  discussing  the  question, 
that  a  position  is  a  public  office  when  it  is  cre- 
ated by  law,  with  duties  cast  upon  the  incumbent 
which  involve  an  exercise  of  some  portion  of  the 
sovereign  power  and  in  the  performance  of 
which  the  public  is  concerned,  and  which  also 
are  continuing  in  their  nature  and  not  occasional 
or  intermittent,  while  a  public  employment,  on 
the  other  hand,  is  a  position  which  lacks  one  or 
more  of  the  foregoing  elements." 

Our  court  is  in  line  with  the  current  of 
authority,  having  adopted  and  approved  the 
definition  of  an  office  that  it  is  "a  public 
position  to  which  a  portion  of  the  sovereign- 
ty of  the  country,  either  legislative,  execu- 
tive, or  Judicial,  attaches  for  the  time  being, 
and  which  Is  exercised  for  the  benefit  of 
the  public,"  and  saying  further: 

"The  most  important  characteristic  which  dis- 
tinguishes an  office  from  a  public  agency  is  that 
the  conferring  of  the  office  carries  with  it  a 
delegation  to  the  individual  of  some  of  the  sov- 
ereign functions  of  the  government"  State  y. 
Smith,  145  N.  C.  477,  59  S.  EX  650. 

If,  therefore,  there  is  no  oonstitntional 
classification  of  offices  and  employments, 
'and  a  duty  is  imposed  upon  the  Incumbent 
of  a  position  which  requires  him  to  perform 
a  legislative,  executive,  or  Judicial  act,  he 
is  a  public  officer,  and  otherwise  an  employ^, 
and,  in  determining  the  nature  of  the  duty, 
the  fact  that  the  lawmaking  power  may  have 
declared  the  position,  an  office  or  an  em- 
ployment, although  not  conclusive,  is  en- 
titled to  consideration.  If  these  principles 
are  properly  applied,  the  position  of  rural 
mail  carrier  has  all  the  indicia  of  a  public 
office. 

By  reference  to  the  postal  laws  and  regu- 
lations of  1918,  it  will  be  seen  (section  718) 
that   rural  carriers   are   appointed   by   the 


postmaster  general;  that  they  are  required 
to  take  an  oath  to  support  the  Constitution 
(section  722),  and  to  execute  a  bond  to. se- 
cure the  faithful  performance  of  their  duties 
(section  723) ;  that  the  oath  is  referred  to 
as  an  official  oath  (section  722),  his  duties 
are  designated  as  official  duties  (section  752), 
and  mention  is  made  of  the  official  character 
of  the  carrier  (section  740).  His  term  and 
his  duties  are  fixed  by  law  and  not  by  con- 
tract, and  the  duties  are  continuing  and 
not  intermittent  and  affect  the  public  gen- 
erally.   They  are  defined  to  be: 

"The  delivery  into  and  collection  from  boxes 
on  their  routes  of  mail  matter  of  all  classes, 
serving  of  post  offices  with'  mall  whenever  such 
service  Is  authorized,  sale  of  stamps  and  sup- 
plies, receiving  and  receipting  for  matter  present- 
ed for  registration,  deliveiy  of  registered  mat- 
ter, the  handling  of  registered  matter  in  transit 
over  their  routes,  taking  of  applications  for  mon- 
ey orders  and  the  money  therefor,  the  forward- 
ing of  mail  addressed  to  their  patrons,  and  the 
transfer  of  mail  of  former  patrons  whose  ad- 
dresses have  been  changed  to  other  routes,  the 
erection  of  United  States  collection  boxes,  and 
the  performance  of  such  other  duties  as  may  be 
required  of  them  by  law  and  the  regulations  of 
the  department,  to  administer  oaths  required 
of  pensioners  and  their  witnesses  in  the  exe- 
cution of  pension  vouchers." 

It  is  also  provided  in  section  741  that  a 
rural  carrier  shall  not  hold  any  state,  county, 
municipal,  or  township  office,  which  Is  a  pro- 
hibition usually  imposed  upon  officers  and 
not  upon  employ^. 

We  have  thus  far  dealt  with  the  question 
with  reference  to  public  offices  generally,  and 
not  as  applied  particularly  to  positions  held 
under  the  government  of  the  United  States, 
but  as  to  the  latter  there  seems  to  be  a  divid- 
ing line  marked  by  the  Ck>nstitution  itself  be- 
tween offices  and  employments. 

The  (Constitution  of  the  United  States,  art 
2,  I  2,  says: 

The  President  "shall  nominate,  and  by  and 
with  the  advice  and  consent  of  the  Senate,  shall 
appoint  ambassadors,  other  public  ministers  and 
consuls,  judges  of  the  Supreme  Court,  and  all 
other  officers  of  the  United  States,  whose  ap- 
pointments are  not  herein  otherwise  provided 
for,  and  which  shall  be  established  by  law ;  but 
the  Congress  may  by  law  vest  the  appointment 
of  such  inferior  officers,  as  they  think  proper  in 
the  President  alone,  in  the  courts  of  law,  or  in 
the  heads  of  departments." 

And,  in  construing  this  section  of  the  (Con- 
stitution, the  court  said  in  United  States  v. 
Germalne,  99  U.  S.  508,  25  L.  Ed.  482: 


ttr 


The  Constitution  for  pur^ses  of  appointment 
very  clearly  divides  all  its  officers  into  two  class* 
es.  The  primary  dass  requires  a  nomination 
by  the  President  and  confirmation  by  the  Sen- 
ate. But  foreseeing  that  when  offices  became 
numerous,  and  sudden  removals  necessary,  this 
mode  might  be  inconvenient,  it  was  provided 
that,  in  regard  to  officers  inferior  to  those  spe- 
cially mentioned.  Congress  might  by  law  vest 
their  appointment  in  the  President  alone,  in  th« 
courts  of  law,  or  in  the  heads  of  departments. 
That  all  persons  who  can  be  said  to  hold  an 
office  under  the  government  about  to  be  es- 
tablished under  the  Constitution  were  intended 
to  be  included  within  one  or  the  other  of  these 
modes  of  appointment  there  can  be  but  little 
doubt" 
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It  was  held  In  this  case  that  a  surgeon  ap- ' 
pointed  by  the  commissioner  of  pensions  was 
not  a  public  officer,  because  he  was  not  ap- 
pointed by  the  head  of  a  department. 

The  two  cases  of  United  States  ▼.  Hart 
well,  73  U.  S.  (6  Wall.)  385,  18  L.  Ed.  830, 
and  United  States  v.  Smith,  124  U.  S.  625,  8 
Sup.  Ct  595,  31  li.  Ed.  534,  illustrate  the  ap- 
plication of  this  rule,  making  the  character 
of  the  position  to  depend  upon  the  source  of 
the  appointing  power.  In  the  first  it  was 
held  that  a  clerk  in  the  office  of  the  Assistant 
Treasurer  of  the  United  States,  appointed 
with  the  approval  of  the  Secretary  of  the 
Treasury,  who  was  the  head  of  the  depart- 
ment, was  a  public  officer;  and  in  the  second 
that  a  clerk  of  a  collector  of  customs,  ap- 
pointed by  the  collector,  who  was  not  the 
head  of  a  department,  was  not  an  officer.  In 
the  latter  case  the  court  says: 

"A  clerk  of  the  collector  is  not  an  officer  of  the 
United  States,  within  the  provisions  of  this  sec- 
tion; and  it  is  only  to  persons  of  that  rank  that 
the  term  'public  officer,'  as  there  used,  applies. 
An  officer  of  the  United  States  can  only  be  ap- 
pointed by  the  President,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  or  by  a  court  of 
law,  or  the  head  of  a  department  A  person  in 
the  service  of  the  govemmenL  who  does  not  de- 
rive his  position  from  one  of  these  sources,  is 
not  an  officer  of  the  United  States,  in  the  sense 
of  the  Ck)nstitution.  The  subject  was  consideied 
and  determined  in  United  States  v.  Germaine, 
99  U.  S.  508  [26  L.  Ed.  4821,  and  in  the  re- 
cent case  of  United  States  v.  Mouat,  124  U.  S. 
303  [8  Sup.  Ct  505,  31  L.  Ed.  463].  What  we 
have  here  said  is  but  a  repetition  of  what  was 
there  authoritatively  declared.  •  •  •  The 
case  of  United  States  v,  HartweU,  73  U.  S.  (6 
Wall.)  385  as  L.  Ed.  830],  does  not  militate 
against  this  view.  The  defendant  there,  it  is 
true,  was  a  clerk  in  the  office  of  the  assistant 
treasurer  at  Boston,  but  his  appointment  by  that 
officer  under  the  act  of  Congress  could  only  be 
made  with  the  approbation  of  the  Secretary  of 
the  Treasury.  This  fact,  in  the  opinion  of  the 
court,  rendered  his  appointment  one  by  the  head 
of  the  department,  within  the  constitutional  pro- 
vision upon  the  subject  of  the  appointing  pow- 
er." 

The  question  was  again  considered  in  Unit- 
ed States  V.  Mouat,  124  U.  S.  303  [8  Sup.  Ct 
505,  31  L.  Ed.  463],  and  the  same  conclusion 
reached;   the  court  saying: 

''What  is  necessary  to  constitute  a  person  an 
officer  of  the  United  States,  in  any  of  the  vari- 
ous branches  of  its  service,  has  been  very  fuUy 
considered  by  this  court  in  United  States  v.  Ger- 
maine, 99  U.  S.  506  [26  li.  Ed.  482].  In  that 
case  it  was  distinctly  pointed  out  that,  under  the 
Constitution  of  the  United  States,  all  its  officers 
were  appointed  by  the  President,  by  and  with 
the  consent  of  the  Senate,  or  by  a  court  of  law, 
or  the  head  of  a  department ;  and  the  heads  of 
the  departments  were  defined  in  that  opinion  to 
be  what  are  now  called  the  members  of  the  Cab- 
inet Unless  a  person  in  the  service  of  the  gov- 
ernment, therefore,  holds  his  place  by  virtue  of 
an  appointment  by  the  President,  or  of  one  of 
the  courts  of  justice  or  heads  of  departments  au- 
thorized by  law  to  make  such  an  appointment, 
he  is  not,  strictly  speaking,  an  officer  of  the 
United  States." 

The  rural  mail  carrier  is,  as  we  have  seen, 
appointed  by  the  Postmaster  General,  a  mem- 
ber of  the  Cabinet  and  the  head  of  his  de- 


partment, and  therefore  comes  within  the 
classification  of  officers  outlined  in  the  Con- 
stitution, as  construed  by  the  Supreme  Court 
of  the  United  States,  and  this  position  is  not 
in  conflict  with  State  v.  Boone,  132  N.  C. 
1106,  44  S.  E.  595,  In  which  it  was  held  that 
a  carrier  of  'mails  operating  upon  a  star 
route  was  not  a  public  officer,  because  the 
mail  carrier  in  that  case  was  occupying  his 
position  under  contract  with  a  contractor  of 
the  government,  and  not  by  the  appointment 
of  the  head'  of  any  department  of  govern- 
ment, as  is  the  rural  mail  carrier. 

It  was  held  in  U.  S.  v.  McCroi^,  91  Fed. 
295,  33  C.  C.  A.  515,  that  a  letter  carrier  ap- 
pointed by  the  Postmaster  General  was  an 
officer. 

We  are  therefore  of  opinion  that  his  honor 
was  4n  error  in  holding  that  a  rural  mail 
carrier  is  not  an  officer. 

Error. 

a«8  N.  C.  626) 

HARGRAYE  et  al.  y.  BOARD  OF  GOM*BS 
OF  DAVIDSON  COUNTY.    (No.  367.) 

(Supreme  Ccwrt  of  North  Carolina.     April  14, 

1915J 

1.  HiGHWATB  ^s»92— Road  ComaasioinEa— 
Statutb. 

Act  of  February  27,  1915.  creating  the 
board  of  road  commissioners  of  Davidson  coun- 
ty, authorizing  the  issuance  of  bonds  to  oon- 
struct  and  maintain  roads,  and  conferring  on 
the  board  sole  control  over  them,  is  not  invalid 
because  taking  the  entire  management  of  public 
roads  from  the  county  commissioners,  and  no- 
where providing  tar  supervision  of  the  acts  of 
the  board. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  I  308;  Dec.  Dig.  «=s>92.] 

2.  CouNTTES  ^=»178  —  Highways  — -  Bowdb— 
Issuance—Election. 

The  working  and  omstmction  of  public 
roads  are  necessary  expenses,  and  the  creation 
of  debt  by  issuance  of  bonds  for  that  purpose 
need  not  be  submitted  to  a  vote  of  the  people 
in  accordance  with  Const  art  7,  |  7,  declaring 
that  no  county  shall  contract  any  debt,  except 
for  necessary  expenses,  unless  by  a  vote  of  a 
majority  of  the  voters. 

[Ed.  Note.—For  other  cases,  see  Counties, 
C^nt  Dig.  S§  209-273;  Dea  Dig.  «=»17&] 

3.  CoNSTrrnnoNAi.  Law  ^=>42  —  Bight  to 
Qttestcon  Law— PEasoNs  Pbejttdicbd. 

That  act  of  February  27,  1916,  creating  the 
board  of  road  commissioners  of  Davidson  coun- 
ty, did  not  sufficiently  safeguard  the  rights  of^ 
citizens  as  to  assessm^t  of  damages  for  land 
taken  by  condemnation,  is  no  ground  for  en- 
joining the  operation  of  the  act  at  suit  by  tax- 
payers, but  can  be  taken  advantage  of  only  by 
landowners. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al  Law,  Cent  Dig.  §f  39,  40 ;  Dec  Dig.  «=>42.] 

4.  Highways  ^=992— Statutes— VALmirr. 

That  the  board  of  road  commissioners  for 
Davidson  county»  created  by  act  of  February 
27,  1915,  may,  under  their  power  of  electing 
successors,  become  a  self-perpetuating  body, 
will  not  avoid  the  act;  such  matter  being  with- 
in control  of  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  S  303 ;  Dec  Dig.  «=s>92.] 


^s>For  other  cases  see  same  topic  and  KfBT-NUMBBR  in  all  Kex-Numbored  Digests  and  Indexes 
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IS.  CONH'iTl'UTlONAL  IJLW  ^=970  —  Lucttation 
OF  JUDICIABT. 

While  the  Supreme  Court  nmy  review  the 
actions  of  inferior  tribunals,  it  cannot  review 
the  exercise  of  legislative  discretion. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Gent  Dig.  S§  12^182,  187 ;  Dec  Dig. 
4^70.] 

Brown  and  Walker,  JJ.,  dissenting.^ 

Appeal  from  Superior  Court,  Davidson 
County;  Lyon,  Judge. 

Action  by  J.  F.  Hargrave  and  others  against 
the  Board  of  Commissioners  of  Davidson 
County.  From  a  Judgment  denying  an  In- 
junction, plaintiffs  appeal    Affirmed. 

Manning  &  Kltchln,  of  Raleigh,  and  S.  B. 
Williams,  W.  O.  Burgln,  and  McCrary  &  Mc- 
Crary,  all  of  Lexington,  for  appellants.  B. 
E.  Raper,  Phillips  &  Bower,  and  Walser  & 
Walser,  all  of  Lexington,  for  appellees. 

CLARE,  0.  J«  The  plaintiffs,  residents  and 
taxpayers  of  Davidson  county,  brought  this 
action  to  test  the  validity  of  an  act  ratified 
February  27,  1915,  creating  the  board  of 
road  commissioners  of  Davidson  county,  and 
authorizing  the  issue  of  |300,000  of  bonds 
to  construct  and  maintain  the  roads  of  said 
county.  The  act  confers  on  said  board  sole 
control  over  the  roads  of  said  county  and 
other  powers  set  out  In  said  act  The  oom- 
plalnt  does  not  allege  that  the  act  was  not 
regularly  passed,  nor  that  the  requirements 
of  the  Constitution,  art  2,  f  14,  were  not  In 
all  respects  complied  with.  Indeed,  the  regu- 
larity of  the  passage  of  the  act  Is  shown 
by  the  certlflcate  of  the  secretary  of  state 
to  copies  of  the  act  and  the  entries  on  the 
journals  of  the  General  Assembly  relating 
to  the  enactment  thereof. 

[1]  The  questions  presented  In  this  case 
are  almost  Identical  with  those  considered 
in  Commissioners  v.  Commissioners,  165  N. 
C.  632,  81  S.  E.  1001,  in  which  a  similar  act 
was  upheld.  In  that  case,  and  also  In  Trus- 
tees v.  Webb,  155  N.  C.  379,  71  S.  B.  520; 
Pritchard  v.  Com*rs,  159  N.  C.  636,  75  S.  E. 
849,  affirmed  on  rehearing  160  N.  O.  476,  76 
S.  E.  488;  Tate  v.  Com'rs,  122  N.  C.  812,  30 
S.  E.  352;  Herring  v.  Dixon,  122  N.  a  420, 
29  S.  E.  368;  and  in  other  cases — ^thls  court 
has  held  that  the  construction  and  mainte- 
nance of  public  roads  are  a  necessary  public 
expense,  and  that  the  General  Assembly  may 
provide  for  construction  and  working  the 
same  and  may  create  a  board  to  do  this,  dis- 
tinct from  the  county  commissioners,  and  fix 
and  authorize  the  levy  of  taxes  for  that  pur- 
pose, as  In  this  act  without  a  vote  of  the 
people.  We  know  of  no  reason  to  question 
the  correctness  of  those  decisions. 

It  Is  objected  by.  the  plaintiffs:  (1)  That 
the  act  takes  the  entire  management  of  the 
public  roads  from  the  county  commissioners. 
(2)  That  it  abolishes  the  existing  road  town- 
ship boards  and  turns  the  property  of  such 
boards  over  to  county  boards  created  by  this 


act.  (3)  That  it  provides  for  the  election  of 
successors  at  expiration  of  term  of  office  of 
the  board  named  by  the  act  by  the  surviving 
members.  (4)  That  there  is  no  limit  of  time 
for  continuance  of  the  act  (5)  That  nobody 
is  given  authority  to  supervise  the  acts  of 
the  board.  (6)  That  the  provisions  of  the 
act  for  condemning  land  are  not  sufficient 
and  are  Illegal. 

All  the  propositions  thus  relied  upon  have 
been  held  insufficient  to  invalidate  the  action 
of  the  General  Assembly,  in  the  cases  above 
cited. 

[2]  The  plaintiffs,  in  th^r  brief,  concede 
that  the  worldng  and  construction  of  public 
roads  are  necessary  expenses,  and  that  the 
creation  of  debt  by  the  issuance  of  bonds  for 
that  purpose  does  not  require  to  be  submit- 
ted to  a  vote  of  the  people  under  the  provi- 
sions of  the  Constitution,  art  7,  |  7,  citing 
Vaughn  V.  Com'rs,  117  N.  C.  434,  23  S.  E. 
3d4;  Com'rs  v.  Com'rs,  165  N.  C.  632,  81 
S.  E.  1001,  and  cases  therein  cited;  and  the 
still  later  case,  Highway  Commission  v.  Ma- 
lone,  166  N.  C.  1,  81  S.  E.  1009. 

[S]  The  plaintiff^,  however,  contend  that 
the  act  now  before  us  does  not  sufficiently  safe- 
guard the  rights  of  the  citizen  as  to  the 
assessment  of  damages  for  land  taken  by  the 
road  commission  In  improving  the  roads. 
That  question  cannot  be  raised  in  this  case, 
but  objection  should  be  made  by  the  party 
in  interest,  the  landowner,  when  the  occasion 
occurs,  and,  should  the  objection  be  sustained, 
it  would  in  no  wise  affect  the  validity  of  the 
statute  as  a  whole,  nor  would  it  justify  this 
injunction  sought  against  the  Issuance  of  the 
bonds  or  to  restrain  the  road  commission 
from  discharging  thie  duties  imposed  on  them 
by  the  act  of  the  General  Assembly. 

[4]  The  plaintiffs  further  contend  that  the 
statute,  by  authorizing  the  board  to  fill  va- 
cancies in  their  own  body  from  time  to  time, 
makes  itself  a  self-perpetuating  body,  because 
though  two  of  them  are  elected  for  two  years, 
two  for  four  years,  and  two  for  six  yearg, 
the'  terms  of  the  expiring  members  are  filled 
by  their  associates.  They  further  object 
that  the  existence  of  the  board  is  unlimited 
in  duration,  and  that  it  is  not  made  respon- 
sible for  its  acts  to  the  people  nor  to  any  con- 
stitutional authority,  that  the  act  contains 
no  provisions  for  the  removal  of  any  member 
of  the  board,  except  upon  indictment  for  a 
misfeasance,  and  then  only  where  the  neglect 
or  refusal  to  perform  a  duty  is  willful  or  cor- 
rupt Ai^d  ^  short  that  the  Legislature  has 
given  the  board  too  much  power.  All  these 
matters  are  within  the  control  of  the  legis- 
lative department  of  the  government  and  it 
is  not  in  the  power  of  this  court  to  correct 
them,  nor  to  review  and  criticize  the  action 
of  the  General  Assembly  within  the  scope  of 
its  powers.  The  act  is  within  the  constitu- 
tional power  of  the  Legislature,  and.  If  there 
1  are  any  defects  found  therein  of  the  nature 
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complained  ot  they  can  be  corrected  by 
the  General  Assembly,  should  It  so  wish,  at 
Its  next  session. 

After  full  and  careful  review  of  the  rea- 
sons presented  by  the  able  counsel  for  the 
plaintiffs,  and  with  due  regard  to  the  amount 
involved  and  the  Importance  of  the  act  to  the 
people  of  Davidson  county,  we  do  not  find 
that  we  have  any  power  to  Issue  any  writ  to 
interfere  with  the  execution  of  the  act,  which 
has  been  duly  passed  and  within  the  con- 
stitutional authority  and  power  of  the  Gen- 
eral Assembly. 

In  Com'rs  v.  Obm'rs,  165  N.  C.  634,  81  S. 

E.  1001,  we  said,  quoting  from  Pearson,  G. 

J.,  in  Brodnaz  v.  Groom,  64  N.  C.  250: 

"The  court  has  no  power,  and  is  not  capable 
if  it  had  the  power,  of  controlling  the  exercise 
of  power  conferred  by  the  Constitution  upon  the 
legifidative  department  of  the  government,  or 
upon  the  county  authorities." 

In  the  same  case  (Com'rs  v.  Com'rs,  165 

N.  C.   635,  636,  81    S.   B.   1001,  1002),  this 

court  further  said: 

"This  is  not  a  matter  over  which  this  co- 
ordinate department  (of  the  government)  has 
any  control.  If  the  result  is  bad,  the  remedy 
is  to  be  found  in  the  power  of  public  opinion, 
either  in  controlling  the  conduct  of  such  mem- 
bers or  in  electing  successors  who  will  cause  the 
objectionable  legislation  to  be  repealed  or  modi- 
fied. The  courts  do  not  have  supervisory  power 
over  the  General  Assembly,  or  over  the  county 
officials,  when  acting  within  the  authority  law- 
fully conferred  upon  them  by  the  Legislature. 
If  there  were  allegation  and  proof  that  the  de- 
fendants, or  any  other  public  officials,  were  act- 
ing dishonestly  or  so  extravagantly  or  recklessly 
as  to  amount  to  an  abuse  of  the  authority  con- 
ferred upon  them,  the  courts  might,  by  injunc- 
tion in  such  case,  restrain  the  alleged  illegal 
acts  until  a  jury  could  pass  upon  the  issues  of 
fact;  but  the  courts  cannot  interfere  with  such 
powers  as  are  conferred  upon  the  defendants  by 
the  statute  in  this  case,  which,  as  we  have  held, 
were  within  the  power  of  the  General  As- 
sembly." 

The  courts  can  compel  officials  to  comply 
with  a  lawful  statute.  They  cannot  direct 
them  to  disobey  it  The  courts  can  super- 
vise by  mandamus  or  injunction  the  action 
of  officials  only  to  insure  their  faithful  ex- 
ecution of  the  duties  imposed  upon  them  by 
the  statute. 

The  case  last  cited  (Com'rs  v.  Com'rs,  165 
N.  C.  632,  81  S.  B.  1001)  was  a  decision  up- 
on a  statute  very  similar  in  purpose  and 
purport  to  this,  applicable  to  the  county  of 
Yancey,  and  further  legislation  in  regard 
thereto,  as  desired  by  the  people  of  that 
county,  has  been  enacted  by  the  General  As- 
sembly since  held.  The  recourse  of  the 
plaintiffs  herein  must  be  made  to  the  same 
body  and  not  to  the  courts. 

[B]  This  court  can  review  the  conduct  of 
the  judges  below  us,  even  In  matters  within 
their  discretion,  if  there  Is  clear  abuse  of 
such  discretion,  but  the  Constitution  gives 
no  such  powers  to  the  five  lawyers,  who 
compose  this  court,  over  the  conduct  of  the 
General  Assembly  when  acting  within  the 
constitutional  scope  of  their  authority.  This 
court  has  repeatedly  held,  in  cases  above 


cited,  that,  the  construction  and  maintenance 
of  public  roads  being  a  necessary  exiiense. 
the  General  Assembly  has  authority  to  au- 
thorize the  creation  of  debt  for  that  purpose 
without  a  vote  of  the  people.  It  may  be 
urged  that  the  General  Assembly  ought  not 
to  be  intrusted  with  such  authority,  but  that 
is  a  matter  for  the  people  themselves  in  en- 
acting the  state  Constitution.  It  may  be 
said  that,  though  the  General  Assembly  has 
such  power,  it  eught  not  to  exercise  it.  But 
that  is  a  matter  for  them,  and  not  for  this 
court  While  the  General  Assembly  enacted 
this  statute,  it  is  doubtless  true,  as  contend- 
ed by  the  plaintiffs,  that  the  act  would  not 
have  been  passed  if  opposed  by  the  member 
and  senator  from  the  county  of  Davidson, 
but  that  is  a  matter  for  the  people  of  that 
county  and  should  have  been  considered  by 
them  in  selecting  their  r^resentatives  in 
the  General  Assembly. 

But  even  if  we  could  review  and  reverse 
the  action  of  the  General  Assembly,  should 
we  think  they  may  have  acted  indiscreetly 
in  passing  this  act  this  court  would  be  es- 
topped by  our  previous  unanimous  decisions 
to  say  that  there  was  abuse  of  discretion  on 
the  part  of  the  (general  Assembly  in  author- 
izing Davidson  county  to  issue  $300,000  fbr 
road  purposes  without  a  vote  of  the  people. 
In  Com'rs  v.  Com'rs,  165  N.  C.  623,  81  S.  E. 
1001,  we  held  a  similar  act  as  to  Yancey 
county  valid  when  the  population  was  12^ 
072  and  the  taxable  property  $1,753,036,  and 
the  amount  of  bonds  for  road  purposes,  held 
valid  by  a  unanimous  opinion  of  this  court 
was  $125,000. 

In  Pritdhard  v.  Com'rs,  159  N.  a  638,  75 
S.  B.  849,  we  held  valid,  by  a  unanimous 
court  an  issue  of  $250,000  by  Orange  county, 
where  the  population  was  15,066  and  the  tax- 
able property  was  $5,167,820,  and  that  case 
was  reaffirmed  on  rehearing.  160  N.  G.  476, 
76  S.  B.  48& 

In  the  present  case,  the  issue  authorized 
for  Davidson  county  is  $300,000,  but  the  pop- 
ulation is  nearly  double  that  of  Orange,  to 
wit  29,404,  and  the  taxable  property  is  $9,- 
378,008. 

If  this  court  has  power  to  pass  upon  the 
action  of  the  Legislature,  when,  as  we  have 
held,  such  action  is  within  the  constitutiGn- 
al  power  of  the  General  Assembly,  merely  be- 
cause we  may  think  that  such  action  Is  im- 
provident we  would  be  estopped  by  the 
above  and  other  cases  where  the  amount  of 
bonds  authorized  for  road  purposes  is  pro- 
portionately much  greater  in  proportion  to 
population  and  taxable  value  than  in  this 
case.  Besides,  if  we  possessed  such  power, 
this  state  would  practically  have  a  commis- 
sion form  of  government..  The  Constitution 
would  have  to  clearly  confer  such  unusual 
authority,  which  it  has  not  done,  either  ex- 
pressly or  by  any  implication. 

The  people  of  North  Carolina  have  long 
since  declared  that  they  were  competent  to 
govern,  tliemselves,  and  they  have  proved  It 
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When  tbelr  representatlYes  in  the  GJeneral 
AssemDly  pass  an  act  within  its  powers, 
which  is  not  agreeable  to  their  constituents, 
the  members  of  the  General  Assembly  are 
responsible  to  the  sovereign,  the  people  them- 
selves, and  not  to  this  court,  which  Is  simply 
a  co-ordinate  department  of  the  government, 
and  not  authorized  to  go  beyond  the  powers 
conferred  on  us  by  the  Oonstitution. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 

WALKBR,  J.,  dissents. 

BROWN,  J.  (dissenting).  Under  tl)e  facts 
set  out  in  the  complaint  in  this  case,  whi(di 
are  practically  admitted  to  be  true,  I  cannot 
agree  that  a  bonded  debt  of  $300,000  shall 
be  fastened  upon  the  taxpayers  of  the  county 
of  Davidson,  not  only  without  their  consent, 
but  against  it 

I  admit  that  the  decieion  of  the  majority  of 
this  court  is  strictly  in  accordance  with  the 
principles  laid  down  in  the  Yancey  County 
Case,  165  N.  C.  632,  81  S.  B.  1001,  in  which 
an  act,  somewhat  similar  to  this,  was  sus- 
tained. I  admit  that  there  are  other  cases 
cited  in  the  opinion  of  the  court  in  which 
this  court  has  held  that  the  public  roads  of 
a  county  are  e  necessary  public  expense,  and 
that  the  General  Assembly  may  provide  the 
method  for  their  upkeep  and  maintenance. 

I  have  come  to  the  conclusion  that  this 
court  has  gone  entirely  too  far  in  defining 
what  are  the  necessary  expenses  of  a  county, 
within  the  meaning  of  article  7,  {  7,  of  the 
Constitution.  At  the  time  when  the  Con- 
stitution of  1868  was  adopted,  in  which  this 
section  first  occurs,  we  had  a  system  of  pub- 
lic roads  throughout  the  state,  maintained 
without  special  taxation,  and,  although  keep- 
ing them  up  by  taxation  may  result  in  much 
better  roads,  yet  I  have  no  idea  that  the 
thought  ever  occurred  to  any  member  of  the 
convention  of  1868,  or  to  any  of  the  voters 
of  the  state,  that  under  that  section  it  would 
ever  be  possible  to  fasten  a  debt  of  $300,000 
upon  a  county  for  the  purpose  of  construct- 
ing and  keeping  up  its  public  roads  without 
the  consent  of  its  citizens.  I  have  come  to 
the  conclusion  that  this  court  should  reverse 
itself  upon  that  proposition.  No  dne  can  tell 
to  what  extent  this  doctrine  may  be  carried 
in  the  future.  The  proposition  here  is  to  issue 
$300,000  in  bonds.  Where  will  the  limit  be? 
Suppose,  instead  of  $300,000,  the  author  of 
the  bill  had  provided  for  the  issue  of  a  mil- 
lion dollars  in  bonds,  this  court,  according 
to  the  principles  announced,  woilld  be  com- 
pelled to  sustain  it,  and  the  groaning  tax- 
payers of  Davidson  county  would  have  no 
remedy.  This  is  inconsistent  with  all  theo- 
ries of  local  self-government  and  is  antago- 
nistic to  the  best  interest  of  the  state. 

The  plaintiffs  in  this  case  show  that  this 
proposition  to  issue  $300,000  in  bonds  was 
voted  upon  by  the  people  of  Davidson  county 
not  two  years  ago  under  the  act  of  1918  (Pub. 
^AiT.  Taws  1913.  c.  89).    They  voted  it  down 


by  a  large  majority.  The  act  of  1915  was 
passed,  without  the  knowledge  of  the  people 
of  Davidson  county,  at  the  Instance  of  their 
representative.  They  had  no  opportunity  to 
oppose  it,  and,  if  they  had,  so-called  "sena- 
torial courtesy"  would  have  required  the 
passage  of  the  act 

According  to  the  allegations  contained  in 
the  pleadings  in  this  case,  the  people  in  Da- 
vidson county  are  not  opposed  to  good  roads, 
nor  are  they  opposed  to  taxing  themselves 
for  this  purpose.  On  the  contrary,  all  ex- 
cept 4  of  t^e  17  townships  in  the  county  are 
levying  and  collecting  taxes  for  iq)ecial  road 
purposes.  Their  money  was  carefuUy  ex- 
pended by  trustees  responsible  to  the  people ; 
and  while  they  were  willing  to  pay  this  an- 
nual tribute,  for  the  purpose  of  keeping  up 
their  roads,  they  were  not  willing  to  mort- 
gage the  future  of  their  county  and  burden  it 
in  the  years  to  come  with  such  immense  debt 


aeO  N.  C.  246) 
MASSBY  V.  NORTH  CAROLINA  R.  CO. 

(No.  314.) 

(Supreme  Ck>urt  of  North  Carolina.     April*  22, 

1915.) 

Appeal   and    Ebbob   ^s>966— Revisw— Dis- 

OUETION    OF   TBIAL    COUBT— CONTINUANCE. 

The  granting  of  a  contlDaance  in  a  cause 
is  within  the  sound  discretion  of  the  trial  court, 
and  its  refusal  will  not  be  held  error,  where 
there  is  nothing  in  the  record  showing  an  abuse 
of  discretioB. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  3837;    Dec.  Dig.  <S=>966.] 

Appeal  from  Superior  Court,  Durham 
County;  Rountree,  Judge. 

Action  by  Virginia  Massey,  as  administra- 
trix of  the  estate  of  P.  H.  Massey,  deceased, 
against  the  North  Carolina  Railroad  Com- 
pany. Judgment  for  the  plaintiff,  and  de- 
fendant appeals.    Aihrmed. 

This  is  a  civil  action,  tried  upon  these 
Issues: 

(1)  Is  the  plaintiff  the  duly  qualified  admin- 
istratrix of  Patrick  H.  Massey?    Answer:   Yes. 

(2)  Was  the  plaintiff's  intestate  killed  by  the 
negligence  of  defendant's  lessee,  as  alleged  in 
the  complaint?    Answer:  Yes. 

(3>  If  so,  did  plaintiff's  intestate  by  negligence 
on  his  part  contribute  to  his  death?  Answer: 
No. 

(4)  What  damages,  if  any,  is  the  plaintiff  enti- 
tled to  recover?    Answer:  $9,750. 

From  the  judgment  rendered,  defendant 
appealed. 

Guthrie  &  Guthrie,  J.  L.  Morehead,  and  W. 
G.  Bramham,  all  of  Durham,  for  appellant 
Bryant  &  Brogden,  of  Durham,  for  appellee. 

PER  CURIAM.  The  negligence  of  the  de- 
fendant and  its  liability  for  damages  is  ad- 
mitted. The  only  assignments  of  error  re- 
late to  the  refusal  of  his  honor  to  continue 
the  case  at  the  instance  of  the  defendant 
and  to  his  honor's  charge  upon  the  question 
of  damages.  It  is  well  s^tt]ed  that  the  con- 
tinuance of  the  cause  is  within  the  sound  dis- 
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'!retlon  of  the  Judge.  We  find  nothing  in 
this  record  denoting  any  abuse  of  snch  dis- 
cretion. We  have  examined  the  charge  of 
the  court  on  the  question  of  damages,  and 
find  it  to  be  a  correct  expression  of  the  law 
as  laid  down  by  this  court  in  a  number  of 
cases.  Burton  t.  Railroad,  82  N.  C.  607; 
Benton  v.  Railroad,  122  N.  C.  1009,  SO  S. 
E.  333;  Mendenhall  t.  Railroad,  123  N.  O. 
278,  31  S.  El  480 ;  Watson  v.  Railroad,  133  N. 
C.  190,  45  S.  E.  555 ;  Ward  v.  Railroad*  161 
N.  C.  186,  76  S.  B.  717. 
No  error. 


(169  N.  C.  13) 

LOVE  T.  WEST  et  aL     (No.  280.) 

(Supreme  Court  of  North  Carolina.     April  22, 

1915.) 

Limitation  of  Actions  ^=»84— Fobsolosuiub 
OF  MoRTOAOB— Absence  of  Mobtoaoob. 
An  action  to  foreclose  a  mortgage  is  barred 
in  10  years  by  Revisal  1905,  §  391,  sabsec  3, 
but  is  within  section  366,  providing  that  the 
time  of  the  debtor's  absence  from  the  state  shall 
not  be  taken  as  any  part  of  the  time  limit  for 
the  commencement  of  an  action,  and  an  action 
to  foreclose  a  mortgage  brought  about  24  years 
after  the  maturity  of  the  debt  secured  thereby 
is  barred  unless  the  time  of  the  absence  of  the 
mort;;agQr  from  the  state  has  been  so  long  as 
to  bring  the  action  witliin  section  391,  and  dur- 
ing the  absence  of  the  mortgagor  no  limitation 
or  presumption  arises  against  tbe  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  ff  439-448;  Dec.  Dig.  <$=» 
84.] 

Appeal  from  Superior  CJourt,  New  Hanover 
County;  Allen,  Judge.  . 

Action  by  D.  C.  Love,  administrator, 
against  Elizabeth  P.  West  and  another. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Reversed. 

John  D.  Bellamy  ft  Son,  of  Wilmington, 
for  appellant.  Herbert  McClammy  and  Bel- 
lamy &  Bellamy,  all  of  Wilmington,  for  ap- 
pellees. 

BROWN,  J.  This  action  is  brought  to 
foreclose  a  mortgage,  executed  by  Samuel  J. 
West  to  George  Harris  in  1877,  securing  a 
note,  payable  two  years  after  date.  The 
property  described  in  the  mortgage  is  the 
one-fifth  interest  which  the  mortgagor  owned 
in  the  mortgaged  premises.  The  defendants 
pleaded  the  statute  of  limitation.  The  ref- 
eree and  the  judge  l)elow  held  that  the  action 
was  barred.  It  is  admitted  that  the  mort^ 
gagor  left  the  state  of  North  Carolina  in 
1879  and  since  then  has  resided  continuously 
outside  of  this  state.  In  1902  the  mortgagor 
conveyed  his  interest  in  the  property  to  the 
defendants  Elizabeth  P.  West  and  Mariana 
West.  This  action  was  instituted  April  1, 
1903,  for  the  purpose  of  foreclosing  the  mort- 
gage upon  the  said  one-fifth  interest  The 
said  Elizabeth  P.  and  Mariana  are  parties 
defendant 

Under  section  391,  subsec.  3,  of  the  Re- 
prisal, an  action  for  the  foreclosure  of  a  mort- 
gage is  generally  barred  in  10  years,  unless 


it  has  been  kept  alive  by  payments  or  renew- 
ed  promises  to  pay.  But  there  is  a  general 
exception  which  applies  to  this  cause  of  ac- 
tion, as  well  as  others.  Section  306,  Revisal, 
reads  as  follows: 

"If,  when  the  cause  of  action  accrue  ^  ^  • 
against  any  person,  he  shall  be  out  of  the  state, 
action  may  be  commenced,  *  •  *  within  the 
times  herein  respectively  limited,  after  the  re- 
turn of  such  person  into  this  state,  and  it,  after 
such  cause  of  action  shall  have  accrued  ^  •  * 
such  person  shall  depart  from  and  reside  oat 
of  this  state,  or  remain  continuously  absent 
therefrom  for  the  space  of  one  year  or  more,  the 
time  of  his  absence  shall  not  be  *  ^  *  tak- 
en as  ^ny  part  of  tbe  time  limit  for  the  com- 
mencement of  such  action,  or  the  enforcement  of 
such  judgment*' . 

It  la  contended  by  the  defendants  that  the 
proceeding  to  foreclose  a  mortgage  is  an  ac- 
tion in  rem,  which  could  have  been  com- 
menced at  any  time,  without  personal  service 
upon  the  mortgagor,  and  that  for  this  reason 
this  particular  cause  of  action  does  not  come 
within  the  provisions  of  section  366.  It  is 
unnecessary  to  discuss  the  character  of  this 
action,  whether  in  personam  or  in  rem,  as 
the  statute  contains  no  exception.  Some  of 
the  states  have  enacted  statutes  similar  to 
ours,  but  have  provided  therein  that  they 
sh^ll  not  apply  to  proceedings  which  may 
act  directly  upon  the  property  situate  within 
the  state,  as  proceedings  in  rem  do,  but  there 
is  no  such  exception  in  our  statute.  A  num- 
ber of  states  have  statutes  similar  to  ours, 
and  in  all  of  them  that  we  have  examined, 
it  has  been  held  that  an  action  to  foredoee 
a  mortgage  comes  within  the  purview  of  the 
statute,  unless  there  is  an  exception,  and 
that  the  absence  of  the  mortgagor  from  the 
state  suspends  the  running  of  the  statute 
FalweU  v.  Henlng,  78  Tex.  278, 14  S.  W.  613; 
Huff  V.  Crawford,  88  Tex.  368,  30  S.  W.  546, 
31  S.  W.  614,  63  Am.  St  Rep.  763 ;  Id..  89 
Tex.  214,  34  S.  W.  606 ;  Wood  v.  €roodf  eUow, 
43  Cal.  185;  Watt  v.  Wright.  66  CaL  202,  5 
Pac.  91;  Emory  v.  Keighan,  94  111.  543; 
Robertson  v.  Stuhlmiller,  93  Iowa,  326,  61  N. 
W.  986;  Chicago  R.  R.  v.  Cook,  43  Kan.  83, 
22  Pac.  988;  Whalley  v.  Eldridge,  24  Minn. 
358. 

We  have  held  that  if  a  debtor  is  out  of  the 

state  at  the  time  the  cause  of  action  accrues, 

the  statute  of  limitation  does  not  begin  to 

run  until  he  returns  to  this  state  for  the 

purpose  of  making  it  his  residence.    Armfield 

V.  Moore,  97  N.  C.  38,  2  S.  E.  347.  .  In  that 

case  it  is  said: 

"It  is  not  the  policy  •  •  •  of  this  sUte 
to  drive  its  citizens,  directly  or  indirectly,  to 
seek  their  legal  remedies  abroad,  or  to  encourage 
nonresidents  to  keep  out  of  it  and  beyond  the  jn- 
risdiction  of  its  courts,  as  would  *  *  ^  be 
the  case  if  by  keeping  out  of  the  state  the  debtor 
or  person  against  whom  a  cause  of  action  ex- 
ists conld  avail  himself  of  the  lapse  of  time  dur- 
ing his  absence." 

The  point  presented  by  this  appeal  has 

been  practically  decided   in   this   court  by 

Grist  V.  Williams,  111  N.  O.  at  page  54, 15  S. 

fix  889,  82  Am.  St  Rep.  782.    This  was  an  ac- 
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Hon  in  rem.  in  which  the  plaintiff  was  pro- 
ceeding by  attachment  against  property  locat- 
ed within  this  state,  the  defendant  being  a 
resident  of  the  state  of  Virginia.  In  that 
case  it  Is  held  that  the  fact  that  a  nonresi- 
dent debtor  has  property  within  the  state 
will  not  affect  the  statutes  suspending  the 
operation  of  the  statute  of  limitation  for  the 
period  during  which  the  person  against 
whom  the  Judgment  is  made  Is  out  of  the 
state. 

It  has  been  suggested  that  a  presumption 
of  payment  has  arisen  against  the  bond  and 
mortgage  sought  to  be  foreclosed.  It  has 
been  said  that  for  the  sake  of  repose,  and 
to  discourage  stale  claims,  the  law,  after  the 
lapse  of  20  years,  raises  a  presumption  of 
,  payment  or  rather  of  an*  abandonment  of  the 
cause  of  action.  That  was  held  as  to  a  lega- 
cy in  Oox  T.  Brower,  114  N.  Gw  423,  19  S.  EX 
365,  and  the  learned  Judge  writing  the  opin- 
ion seems  to  think  the  presumption  would  ap* 
ply  to  bonds  and  mortgages.  In  respect  to 
bonds  under  seal,  the  common-law  doctrine 
of  a  presumption  of  payment  which  was  re- 
buttable has  been  superseded  by  a  statute  of 
limitations,  and  where  the  statutory  period 
has  expired,  there  is  no  rebuttable  pi^sump- 
tion  of  payment  The  debt  is  completely  bar- 
red unless  the  party  seeking  to  recover  on  It 
can  rebut  the  statute  in  the  manner  required 
by  law.  Under  our  law,  bonds  and  mortgag- 
es are  barred  in  10  years,  and  no  action  can 
be  maintained  thereafter  on  them  In  the  ah* 
sence  of  proof  tolling  the  statute.  It  is  not 
a  rebuttable  presumption  of  payment  which 
arises,  but  an  absolute  bar  to  the  action. 
This  action  would  be  barred  in  10  years  from 
the  date  when  the  mortgage  debt  became 
due  but  for  the  express  provision  of  the  stat- 
ute which  we  have  quoted.  During  the  ah* 
senoe  of  the  defendant  from  the  state,  no 
limitation  or  presumption  arises  against  the 
debt,  for  the  creditor  is  not  compelled  to 
commence  his  action  until  after  the  debtor 
returns  to  the  state.  His  absence  from  the 
state  rebuts  the  statute  and  any  presumption 
of  payment  of  the  debt 

Upon  the  findings  of  fact  and  admissions 
In  the  pleadings,  the  plaintiff  is  entitled  to 
Judgment  of  foreclosure.  The  cause  is  re- 
manded to  the  superior 'court  of  New  Han- 
over county,  with  instructions  to  enter  Judg- 
ment accordingly. 

Reversed. 

H0KE]^  J.  (concurring  In  the  result).  Beo- 
ognizing  the  correctness  of  the  position  stat- 
ed in  the  principal  opinion  that  on  the  facts 
of  this  case  the  continued  absence  of  the 
mortgagee  from  the  state  will  prevent  the 
running  of  the  statute  of  limitations,  I  am 
of  opinion  that  independent  of  such  statute, 
and  in  addition  thereto,  the  common-law  pre- 
sumption of  payment  after  20  years  still  pre- 
vailR  with  us,  and  unless  the  same  is  rebut- 


ted, that  suidi  presumption  may  defeat  a  re- 
covery. In  re  Oupree's  Will,  163  N.  C.  256, 
79  a  B.  611;  In  re  Beauchamp's  Will,  146 
N.  C.  254,  59  S.  E.  687 ;  Worth  v.  Wrenn,  144 
N.  a  666-660,  57  S.  m  388;  CJox  v.  Brower, 
114  N.  C.  422,  19  S.  B.  365;  Headen  v.  Wo- 
mack,  88  N.  C.  468;  Cartwright  v.  Kerman, 
105  N.  a  1, 10  S.  El  870;  Campbell  v.  Brown, 
86  N.  G.  376,  4  Am.  Rep.  464. 

In  Oox  V.  Brower,  supra,  Burwell,  J.,  de- 
livering the  opinion,  quotes  with  approval 
from  Lawson  on  Presumptive  EMdence,  as 
follows: 

"Independently  of  a  statute  of  limitations,  or 
in  the  absence  of  one  after  a  lapse  of  20  years, 
the  law  raises  a  preBumption  of  the  payment 
as  to  bonds,  mortgages,  legacies,  taxes,  judg- 
ments, the  due  execution  of  a  trust,  and  the 
performance  of  a  covenant" 

Ahd  in  applying  the  principle,  it  Is  held 
in  Campbell  v.  Brown,  supra,  and  in  other 
cases,  that  absence  from  the  state  will  not 
of  itself  repel  the  presumption,  nils  pre- 
sumption, however,  as  heretofore  stated,  Is 
not  absolute  as  in  the  case  of  our  present 
statute  of  limitations,  but  is  one  of  fact  and 
rebuttable  by  proper  evidence.  In  the  pres- 
ent case,  the  note  and  mortgage  having  ma- 
tured in  1879,  and  24  years  having  elapsed 
prior  to  the  institution  of  the  present  action 
in  1903,  if  nothing  else  appeared  the  claim 
would  be  barred  by  reason  of  the  common- 
law  presumption.  The  referee,  however,  has 
found  as  a  fact  that  the  note  and  mortgage 
have  not  been  paid  off ;  and,  the  presumption 
referred  to  being  thus  rebutted,  I  concur  in 
the  diq;>osition  made  of  the  case. 

(in  N.  G.  S28) 

8TATB  V.  COIiLINS  et  aL 

In  re  BELL  et  aL 

(No.  186.) 

(Supreme  C!ourt  of  North  Carolina.    April  22, 

1915.) 

1.  Costs  ^=:»298— Taxation  Aqaiitbt  Pbose- 
OUTOB— Statute— "Law  of  the  LAwn." 

Under  Revisal  1905,  I  1295,  requiring  the 
taxation  of  the  costs  of  a  malicious  prosecution 
against  the  prosecutor,  but  providing  that  no 
person  shall  be  made  prosecutor  after  the  filing 
of  the  bill,  unless  he  shall  have  been  notified  to 
show  cause  why  he  should  not  be  made  a  prose- 
cutor of  record,  it  is  contemplated  that  the  par- 
ties interested  shall  have  their  cause  heard  ac* 
cording  to  the  *'law  of  the  land,"  which  is  the 
law  which  hears  before  it  condemns,  which  pro- 
ceeds upon  inquiry  and  renders  judgment  only 
after  trial. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  ft  1129-1140;    Dec.  Dig.  «=»298. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Due  Process  of  Law.] 

2.  Constitutional  Law  «=»317— Due  Pro- 
cess—Taxation or  Costs  Against  Pbose- 
ouToB— Heabinq. 

Where  the  costs  of  a  criminal  prosecution 
were  taxed  against  two  prosecutors  who  had 
been  notified  to  show  cause  why  they  should 
not  be  made  prosecutors  of  record,  but  who 
were  not  given  opportunity  to  present  their  affi- 
davits and  those  of  others  in  their  behalf  show- 
ing that  the  prosecution  was  instituted  in  good 
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faith  and  with  reasonable  grounds  for  believing 
the  defendants  to  be  guilty ;  they  had  no  hear- 
ing  according  to  the  law  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al  Law,  Dec.  Dig.  <S=>317.] 

8.  Gkiminal  Law  ^=»1158— Appeal -- Taxa- 
tion OF  Costs  Against  Peobecutob— Find- 
ings OF  Fact. 

The  findings  by  the  trial  court  after  proper 
hearing  that  a  prosecution  was  maliciously  in- 
stituted, and  that  the  costs  should  be  taxed 
aainsgt  the  prosecutor,  are  conclusive  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $f  3061-3066,  3070,  3071, 
3074;    Dec  Dig.  «=>1158.] 

Appeal  from  Supeiior  Court,  Jones  Coun- 
ty;  Peebles,  Judge. 

Agnes  Collins  and  another  were  indicted 
for  a  crime.  At  the  close  of  the  testimony 
for  the  state,  the  Judge,  being  of  the  opinion 
that  the  prosecution  was  frivolous  and  mali- 
cious, ordered  E.  H.  Bell  and  another  to  be 
marked  as  prosecutors  and  taxed  with  the 
costs,  and  thode  parties  appeaL    Reversed. 

At  the  close  of  the  state's  testimony,  his 
honor,  being  of  opinion  that  the  prosecution 
was  frivolous  and  malicious,  so  adjudged 
and  ordered  that  B.  H.  Bell  and  F.  M.  Jen- 
kins who  had  assisted  in  employing  counsel 
to  aid  the  solicitor,  should  be  marked  as 
prosecutors;  that  they  be  taxed  with  the 
costs  and  placed  In  custody  of  the  sheriff 
"till  said  costs  be  paid."  These  parties,  hav- 
ing duly  excepted,  appealed  to  the  Supreme 
Court 

L.  I.  Moore,  of  Newbern,  and  J.  K.  War- 
ren, of  Trenton,  for  appellants. 

HOKEJ,  J.     [1]  The  statute  of  this  state, 

which  authorizes  the  court  to  mark  one  as 

prosecutor  in  a  criminal  action  (Rev.  1905,  f 

1295),  contains  the  proviso: 

**That  no  K>erson  shall  be  made  a  prosecutor 
after  the  finding  of  the  bill,  unless  he  shall  have 
been  notified  to  show  cause  why  he  should  not 
be  made  the  prosecutor  of  record." 

And  by  the  language  of  this  provision,  or 

even  by  the  very  fact  that  notice  is  required, 

it  is  clearly  contemplated  that  the  parties 

interested  ^all  have  their  cause  heard,  and 

heard,  too,  according  to  the  "law  of  the  land." 

This  term  "law  of  the  land,"  as  used  in  the 

seventeenth  section  of  our  Bill  of  Rights, 

has  received  notable  and  approved  definition 

as: 

"Law  which  hears  before  It  condemns ;  which 
proceeds  upon  inquiry  and  renders  judgment 
only  after  trial." 

In  Parish  v.  Cedar  Works,  133  N.  C.  478» 
45  S.  E.  768,  98  Am.  St  Rep.  718,  it  is  held 
to  be  the  equivalent  of  "due  process  of  law," 
as  it  is  expressed  in  the  federal  and  many  of 
our  state  Constitutions;  and  in  Slra^n  v. 
Craft,  182  U.  S.  427,  21  Sup.  Ct  836,-  45  L. 
Ed.  1165,  it  is  said  that  the  essential  ele- 
ments of  due  process  of  law  are  **notice  and 
opportunity  to  defend." 

In  Connor  &  Cheshire's  Constitutions,  at 
page  58,  in  speaking  to  these  requirements  of 


"notice  and  hearing,"  embodied  in  the  con- 
stitutional provision,  the  learned  annotators, 
among  other  things,  say: 

"Notice  and  hearing;  are  essential  to  consti- 
tute due  process  of  law  or  the  'law  of  the  land' ; 
and  it  is  necessary  that  a  part^  be  cited  and 
have  his  day  in  court,  upon  which  he  may  ap- 
pear and  defend  himself  and  his  rights  axid  taiu 
property." 

And  again: 

"Due  process  of  law  not  only  requires  that  a 
party  should  be  brought  into  court  but  that  be 
shall  have  opportunity,  when  in  court,  to  estab- 
lish any  fact  that,  according  to  the  usages  of 
the  common  law  or  the  provisions  of  the  Consti- 
tutions, would  be  a  protection  to  him  or  his 
property"— cituag  State  v.  Cutshall.  110  N.  C 
538,  15  &  E.  261,  16  U  R.  A.  130,  and  other 
cases. 

[2]  On  perusal  of  the  facts  presented,  it 
clearly  appears  that  these  appellants  have 
had  no  hearing  of  their  cause,  within  the 
meaning  of  these  prindplea  At  tlie  trial, 
whi(^  seems  to  have  taken  place  on  Tuesday 
of  the  term,  December  8th,  his  honor,  on 
motion,  dismissed  the  action,  and,  being  of 
opinion  that  the  prosecution  was  frivolous 
and  malicious,  caUed  on  E.  H.  Bell,  who  was 
present  in  court,  to  show  cause  why  he 
should  not  be  marked. as  prosecutor.  It  does 
not  clearly  appear  whether  the  order  as  to 
Bell  was  then  made  or  later,  but,  on  being 
asked  by  counsel  if  he  would  not  hear  from 
Bell,  his  honor  replied  that  he  would,  and 
thereupon  issued  a  citation  to  F.  M.  Jenkins, 
returnable  on  Friday  following,  and  when 
the  cause  was  again  called,  after  notice  serv- 
ed on  Jenkins,  the  appellants  were  in  court, 
ready  with  their  own  and  numerous  affidavits 
of  the  best  citizens  of  the  community,  tend- 
ing to  show  good  faith  on  part  of  appellants, 
and  that  defendants  in  the  bill  of  indict- 
ment were  guilty,  as  charged,  many  of  them 
to  the  effect  that: 

"Both  of  appellants  were  men  of  high  chai^ 
acter  and  integrity,  who  stood  for  all  thingi 
which  make  for  the  best  moral  standards  of  citi- 
zenship, in  the  town  of  Maysvllle,  where  they 
reside;  that  they  are  men  of  kind  hearts,  good 
judgment,  and  common  sense ;  that  each  has  a 
family,  consisting  of  wife  ana  several  children, 
all  of  whom  deport  themselves  as  good  moral 
citizens,"  etc.,  etc. 

Others  made  averment  of  facts  and  rele- 
vant incidents  tending  to  show  guilt,  on  part 
of  defendants  in  tihe  principal  case,  and 
which  were  known  to  appellants  when  they 
agreed,  with  other  citizens,  to  employ  special 
counsel  to  aid  the  solicitor  in  the  prosecn- 
tion.  His  honor  declined  to  hear  or  consider 
the  affidavit  of  E.  H.  Bell  or  any  supporting 
affidavits  of  "outsiders"  on  the  subject,  but 
finds  that  "he  did  not  make  the  order  before 
he  heard  the  affidavit  of  Jenkins."  In  refer- 
ence to  this,  to  quote  from  his  honor's  find- 
ings on  the  subject,  he  sbljs: 

"•  •  •  The  statement  that  I  found  the 
facts  before  I  heard  the  answer  of  Jenkins  is 
not  correct  It  is  true  that  I  refused  to  hear 
affidavits  of  outsiders  and  their  petitions.  Bell 
was  in  court  when  I  called  on  him  to  show 
cause  why  he  should  not  be  marked  prosecutor 
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and  be  made  to  pay  the  costs.  He  showed 
noDe,  and  I  made  the  order.  The  solicitor  ask- 
ed if  I  would  not  hear  from  Bell.  I  told  him 
I  would,  and  nothing  else  was  said  until  late 
Saturday  afternoon,  when  Mr.  Warren  asked 
to  b^  allowed  to  read  BelFs  answer  and  affida- 
vits. I  had  decided  to  hear  nothing  more  from 
Bell,  declined  to  hear  his  answer  and  affidavits, 
because  I  had  made  up  mv  mind  that  the  prose- 
cution was  malicious,  and  did  not  want  to  con- 
sume any  more  time  with  the  matter.'* 

[3]  In  the  disposition  made  of  this  appeal, 
we  do  not  Intend  to  Impair  or  qualify  oar 
former  decisions  on  the  subject,  notably 
State  y.  HamUton,  106  N.  C  660,  10  S.  B. 
854,  and  State  v.  Roberts,  106  N.  C.  662,  10 
S.  B.  000  to  the  effect  that,  on  a  hearing  of 
this  character,  the  findings  of  fact  by  the 
trial  judge  are  conclusive.  In  the  disposi- 
tion of  these  and  like  motions,  there  must 
necessarily  be  some  tribunal  having  the  pow- 
er to  determine  the  ultimate  facts  on  which 
the  rights  of  the  parties  depend,  and  we 
think  the  cases  which  refer  this  power  to 
the  trial  judge,  who  is  present  and  has  op- 
portunity to  personally  observe  and  note  the 
circumstances  and  attendant  conditions,  are 
grounded  in  good  reason;  but  on  the  facts 
as  they  appear  from  his  honor's  findings, 
and  we  think  it  not  improper  to  say  that  he 
has  spread  them  on  the  record  with  com- 
mendable candour,  we  are  of  opinion  that 
these  men,  as  heretofore  stated,  have  had  no 
proper  hearing,  within  the  meaning  of  the 
constitutional  provision,  and  that  the  judg- 
ment against  them -must  be  set  aside.  This 
will  be  certified  that  the  order  and  findings, 
by  which  appellants  have  been  marked  as 
prosecutors  and  taxed  with  the  costs,  be  set 
aside,  and  the  question  reheard  in  accordance 
with  law  and  the  course  and  practice  of 
the  court 

Reversed. 


(76  W.  Va.  389)    ' 

COLEBANK  y.   STANDARD  GARAGB  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  22,  1^14.     Rehearing  Denied 

AprU  20,  1916.) 

{8yllahu9  by  the  Court.) 

1.  Municipal  Cobfobations  ^=>654— Streets 
—Evidence. 

In  an  action  wherein  the  issue  is  whether 
defendant  negligently  injured  plaintiff  by  driv- 
ing an  automobile  on  him  in  a  public  highway, 
proof  that  the  place  where  the  injury  was  in- 
flicted was  a  street  opened  to  the  puhlic  and 
used  for  travel  by  the  public  generally,  is  suf- 
ficient Acceptance  by  the  public  authorities 
need  not  be  Boown. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  1 1428;  Dec  Dig.  ^=» 
654.] 

2.  Evidence  ^=»492  —  Opinion   Dvidencb  — 
Speed. 

On  the  trial  of  an  Issue  whether  the  driv- 
ing of  an  automobile  was  negligent,  it  is  im- 
proper to  admit  in  evidence  the  opinions  of 
witnesses  that  the  speed  was  unreasonable. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  2270;    Dec.  Dig.  e=>402.] 


f  3.  Appeal  and  Error  <&=o203— Presentation 
Below— Admission  of  Evidence. 

Error  in  the  admission  of  testimony,  to 
which  no  objection  was  made  and  no  exception 
saved  below,  will  not  avail  on  appeal,  but  will 
be  treated  as  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1064 ;  Dec  Dig.  <d=>203.] 

Error  to  Circuit  Court,  Marion  County. 

Action  by  Malinda  B.  Colebank  against  the 
Standard  Garage  Company.  Judgment  for 
plaintiir,  and  defendant  brings  error.  Re- 
versed, and  new  trial  awarded. 

Geo.  M.  Alexander,  Chas.  Powell,  and  A. 
J.  Colbom,  all  of  Fairmont,  for  plaintiff  in 
error.  Harry  Shaw,  of  Fairmont,  for  defend- 
ant in  error. 

ROBINSON,  J.  While  walking  in  a  street 
of  a  new  addition  to  the  city  of  Fairmont, 
plaintiff  was  struck  by  an  automobile  belong- 
ing to  the  defendant  company,  operated  by 
a  chauffeur  in  the  ordinary  line  of  defend- 
ant's business.  She  was  severely  but  not 
permanently  injnred.  In  this  action  against 
the  garage  company,  npon  a  declaration  stat- 
ing a  good  cause  of  action,  she  has  been 
awarded  damages  for  the  injury.  From  the 
judgment  defendant  brings  error. 
'  The  street  where  plaintiff  was  walking 
when  injured  was  paved  only  in  the  middle 
of  the  roadway.  One  side  of  the  paved  por- 
tion was  occupied  by ''a  street  car  track. 
There  were  no  sidewalks.  Plaintiff,  in  go- 
ing from  her  home  to  the  house  of  a  relative, 
was  pursuing  her  way  along  this  street,  walk- 
ing on  the  car  track.  Upon  the  approach  of 
a  street  car,  she  started  to  cross  to  the  op- 
I)osite  side  of  the  street'  and  was  struck  by 
the  automobile. 

Plaintiff  says  the  driver  of  the  automobile 
was  negligent.  Defendant  says  plaintiff 
herself  was  negligent.  Under  the  evidence 
in  the  case,  which  it  will  serve  no  good  pur- 
pose to  detail,  the  question  whether  there 
was  negligence  warranting  recovery  or  con- 
tributory negligence  barring  recovery  was 
for  the  jury  to  settle,  in  the  light  of  proper 
instructions. 

[1]  The  declaration  says  that  plaintiff  was 
injured  on  a  public  highway,  but  defendant 
submits  that  the  place  where  plaintiff  was 
injnred,  was  not  proved  to  be  such — ^that  no 
acceptance  of  the  street  by  the  public  au- 
thorities was  shown.  Liability  for  the  neg- 
ligent act  charged,  would  be  the  same  though 
it  did  not  take  place  on  a  public  highway. 
Plaintiff,  however,  describing  in  her  pleading 
how  the  injury  came  to  her,  named  the  place 
where  it  happened.  And  for  the  purposes  of 
a  case  like  this  one,  we  think  she  sufficient- 
ly proved  the  averment  as  to  the  place.  It 
appears  from  the  evidence  that  the  street  on 
which  she  was  injured,  had  been  dedicated  to 
the  public,  and  that  the  public  had  ever  since 
used  it  for  travel.  It  was  laid  off  as  a  street 
in  the  new  addition,  paved  as  such,  and  used 
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as  such  for  travel  bj  the  public  generally. 
For  this  case,  what  more  should  plaintUT 
show?  It  is  not  a  case  to  charge  the  public 
authorities  for  liability  growing  out  of  a 
defective  street  or  road.  In  cases  of  that 
kind,  of  course  it  must  be  proved  that  the 
public  authorities  have  assumed  control  of 
the  highway — accepted  it,  and  thereby  as- 
sumed responsibility  in  regard  to  it  Plain- 
tiff has  shown  that  the  street  is  what  she 
averred  it  to  be  as  pertinent  to  the  state- 
ment of  her  case — a  public  highway  in  the 
sense  that  it  Is  one  used  generally  by  the 
public  for  travel.  As  to  her  rights  or  the 
rights  of  defendant  in  this  cafle,  why  is  it 
important  or  material  to  show  that  the 
public  authorities  actually  accepted  control 
of  the  street?  It  is  neither  important  nor 
material  to  the  issue  here  involved.  As  far 
as  plaintiff  and  defendant  were  concerned 
the  street  was  a  public  one,  and  both  were 
using  it  as  such.  As  to  the  public  author- 
ities it  may  not  have  been  such.  Hast  v. 
Railroad  Co.,  52  W,  Va.  397,  44  S.  E.  155; 
Ray  V.  Railway  Co.,  57  W.  Va.  333,  50  S.  B. 
413. 

[2]  Witnesses  were  asked  .to  give  their 
opinions  whether  the  speed  of  the  automobile 
was  unreasonable.  Their  -opinions  that  it 
was,  were  admitted  in  evidence  over  the 
objection  of  defendant  A  bill  of  exceptions 
saves  the  point  Clearly  it  was  error  to  ad- 
mit such  testimony.  The  witnesses  might  as 
well  have  been  permitted  to  give  their  opin- 
ion as  to  whether  defendant  was  negligent 
Whether  the  rate  of  speed  was  reasonable 
or  unreasonable  was  for  the  Jury  to  say  upon 
proof  of  facts  and  ^circumstances  in  that  re- 
lation— ^not  for  any  witness  to  say.  It  was 
an  issue  for  the  Jury  to  determine  upon  evi- 
dence as  to  the  surroundings  and  the  actual 
rate  of  speed  the  automobile  was  making. 
Instead  of  introducing  such  evidence,  so 
that  the  Jury  could  express  their  own  opin- 
ions therefrom,  they  were  asked  to  take  and 
use  as  their  own  the  opinions  of  witnesses 
on  a  matter  so  closely  related  to  the  issue 
of  negligence  which  they  were  trying  that  it 
was  virtually  the  same  thing.  Witnesses  can 
not  so  be  substituted  for  the  Jury.  It  is  like 
asking  a  witness  to  give  his  opinion  from 
what  he  observed  of  an  assault,  as  to  which 
one  of  the  parties  was  the  aggressor.  The 
witnesses  might  have  given  their  opinions  as 
to  the  miles  per  hour  the  chauffeur  was  driv- 
ing the  car.  That  was  a  matter  not  neces- 
sarily calling  for  expert  opinion.  They  could 
enlighten  the  Jury  on  that  score,  and  thus  en- 
able the  latter  to  say  whether  the  rate  was 
unreasonably  fast  and  therefore  negligent. 
But  in  reaching  a  conclusion  on  the  question 
the  Jury  should  have  been  left  free  to  exer- 


dse  their  own  opinions  on  the  facts  and  cir- 
cumstances, regardless  of  the  opinions  of 
others.  Babbitt  on  Motor  Vehicles,  397; 
Alabama,  etc.,  Railroad  Co.  v.  Hall.  105  Ala. 
606,  17  South.  176.  These  witnesses  did  not 
even  give  the  actual  rate  of  the  speed  of  the 
automobile  with  other  facts  and  ditrum- 
^  stances  as  a  basis  of  their  opinions.  Had 
they  done  so,  the  error  might  have  been 
harmless.  Neeley  v.  Town  of  Cameron,  71 
W.  Va.  144,  75  S.  B.  113. 

[8]  Plaintiff  Is  a  married  woman.  That 
fact  appeared  on  the  trial,  but  without  more 
as  to  her  marital  situation.  She  testllled 
as  to  expenditures  for  her  restoration  and 
cure,  as  to  the  loss  of  her  clothes,  and  as  to 
loss  of  time.  It  is  submitted  that  this  testi- 
mony is  inadmissible  under  Warth  ▼.  County 
Court,  71  W.  Va.  184,  76  S.  B.  420,  wheteln 
we  decided  that  a  married  woman,  not  engag- 
ed in  separate  business  for  herself,  employing 
her  time  wholly  about  her  marital  housdiolii 
affairs,  can  not  recover  for  a  perscmai  injury 
any  damages  other  than  for  physical  pain» 
mental  anguish,  and  impairment  of  her  ca- 
pacity to  enjoy  life.  Plaintiff  testified  that 
she  herself  paid  out  the  sums  that  were  ex- 
pended to  effect  her  restoration  and  cure. 
That  is  evidence  of  the  expendltare  of  sepa- 
rate estate,  for  which  she  is  entitled  to  re- 
cover. The  evidence  as  to  the  value  of  her 
clothes  torn  and  lost  to  her,  and  the  evi- 
dence as  to  loss  of  time  was  objectionable^ 
since  presumably  the  clothes  were  furnished 
by  her  husband,  and  since  it  did  not  appear 
whether  the  time  lost  was  from  marital  or 
separate  estate  duties.  But  there  was  no 
objection  to  all  this  evidence.  It  went  in 
unchallenged,  and  no  point  was  saved  as  to 
it  The  point  can  not  avail  under  the  ex- 
ception to  the  overruling  of  the  demurrer 
to  the  declaration,  for  that  pleading  Joes  not 
aver  whether  plaintiff  is  married  or  unmar- 
ried. By  its  face  plaintiff  is  entitled  to  re- 
cover all  that  she  asks  therein.  Error  in  the 
admission  of  evidence^  to  which  no  objection 
was  made  and  no  exception  saved  below. 
will  not  avaU  on  appeal,  but  will  be  treated 
as  waived. 

It  was  not  lmproi>er  to  ask  the  chauffeur 
and  another  witness  on  cross-examination 
whether  the  chauffeur  was  licensed.  Defend- 
ant sought  to  show  the  qualifications  and  ex- 
perience of  its  employ^,  the  chauffeur,  and 
the  fact  that  he  was  not  licensed  was  perti- 
nent thereto. 

No  novel  propositions  caIling«for  discussion 
are  raised  by  the  giving  and  refusing  of 
Instructions. 

The  error  noted  is  preJudiciaL  We  must 
therefore  reverse  the  Judgment,  set  aside  the 
verdict  and  award  a  new  trlaL 
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LONG  ▼.  UNITED  SAVINGS  &  ANNUITY 

CO. 
(Supreme  Court  of  Appeals  of  West  Viiginia. 

March  23,  1915.) 

(ByUahus  ly  the  Court,} 

1.  CoRPOBATioNa   <9=»291  —  "Agent"  —  Term 

OP  Employment. 

A  person  employed  by  an  annuity  company  to 
sen  its  bonds  and  to  appoint  local  agents  to  sell 
same  is  the  agent  of  such  company,  within  the 
meaning  of  section  63t  c  53,  Code  1913  (sec. 
2885),  and  holds  his  place  only  during  the 
pleasure  of  the  board  of  directors. 

[Ed.  Note.—For  other  cases,  see  CorporationSy 
Cent.  Dig.  Si  1250-1254;    Dec.  Dig.  tS=»291. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Agent.] 

2.  CORPOBATIONS    ^=s>294— AGENT— RIGHT    TO 
DiBGHABGE. 

Although  such  agent  is  employed  for  a  cer- 
tain time,  he  may  be  discharged  by  the  board 
of  directors  without  liability. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  S§  1263*1266 ;    Dec.  Dig.  <d=»294.] 

Error  to  Circuit  Ck)urt,  Kanawha  County. 

Action  by  EL  It.  Long  against  the  United 
Savings  &  Annuity  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Revers- 
ed and  remanded. 

Murray  Briggs,  of  Charleston,  for  plaintifl 
in  error.  Cato  &  Bledsoe,  of  Charleston,  for 
defendant  in  error. 

WILLIAMS,  J.  Assumpsit  for  alleged 
breach  of  contract,  judgment  for  plaintiff,  and 
defendant  brings  error. 

Defendant  is  a  corporation,  chartered  and 
organized  for  the  purpose  of  Issuing  and  sell- 
ing annuity  bonds.  Its  executive  committee 
employed  plaintiff  "as  its  agency  director  for 
the  sale  of  its  said  annuity  bonds,*'  and  agreed 
to  pay  him  a  salary  of  $1,800  a  year,  in  install- 
ments of  $150»  payable  at  the  end  of  each 
month,  and,  in  addition  thereto,  was  to  give 
him  a  commission  of  5  per  centum  of  so  much 
of  the  first  year's  premium  as  the  purchaser 
should  pay  on  each  bond  sold.  The  contract 
authorized  plaintiff  to  employ  local  agents 
to  sell  bonds,  who  were  to  be  defendant's 
agents,  and  provided  that  all  contracts  with 
them  should  be  made  to  defendant's  name. 
The  contract  also  fixed  the  compensuition  to 
be  paid  such  agents,  which  was  a  certain  per 
centum  on  the  first  year's  premiums  paid  on 
bonds  by  purchasers  thereof,  as  commissions. 
Plaintiff's  employment  was  to  continue  for  a 
period  of  one  year  from  the  1st  of  January, 
1911.  He  was  discharged  by  the  board  of 
directors  on  the  1st  of  August,  1911,  as  he 
alleges,  without  Just  cause,  and  he  brought 
this  action  to  recover  damages  for  loss  of 
salary  for  the  five  remaining  months  of  the 
year,  and  commissions  alleged  to  be  due  him 
on  sales  of  bonds. 

Defendant  demurred  to  the  declaration,  fil- 
ed a  special  plea  tendering  the  sum  of  $57.25 
admitted  to  be  due  plaintiff,  and  Joined  issue 


on  the  claim  for  damages.  The  Jury  returned 
a  verdict  in  plaintiff's  favor  for  $750,  upon 
which  the  court  entered  Judgment,  after  over- 
ruling defendant's  motion  to  set  the  verdict 
aside.  The  declaration  contains  three  counts ; 
the  first  embracing  the  common  counts  in  as- 
sumpsit, the  second  averring  the  contract  in 
terms,  th^  breach  thereof  by  plaintiff's  dis- 
charge, and  his  resulting  damages,  and  the 
third  averring,  in  substance  and  effect,  the 
contract  and  its  breach  by  failure  to  pay 
plaintiff  the  agreed  commissions  accruing 
from  the  commencement  of  the  term  of  his 
employment 

[1,  2]  It  is  insisted  that  the  demurrer  to  the 
second  and  third  counts  should  have  been 
sustained,  because  neither  of  them  averred 
that  plaintiff,  while  in  defendant's  employ, 
performed  the  duties  incident  thereto,  or  that 
he  was  able,  after  his  discharge,  to  perform 
such  duties.  We  have  carefully  considered 
these  counts,  and  do  not  think  the  criticism 
of  them  is  Justified.  A  number  of  other  er* 
rors  are  assigned  as  grounds  for  a  reversal 
of  the  Judgment.  Some  of  them  relate  to  the 
exclusion  of  evidence,  and  others  to  the  ad- 
mission of  alleged  improper  evidence.  But 
in  view  of  the  admitted  fact  that  plaintiff 
was  fully  paid  for  services  actually  perform- 
ed, and  is  suing  to.  recover  only  damages  for 
his  alleged  wrongful  discharge,  the  case  de- 
pends upon  the  construction  of  the  contract, 
and  that  question  is  in  no  wise  affected  by 
the  excluded  or  admitted  evidence  complain- 
ed of;  and  hence  the  assignments  in  relation 
thereto  need  not  be  considered.  The  case 
turns  wholly  on  plaintifTs  relation  to  the  de- 
fendant corporation,  whether  he  was  its  of- 
ficer or  agent  or  ,a  mere  servant  or  employ^. 
That  question  must  be  determined  by  the 
terms  of  the  contract  and  the  character  of  the 
services  plaintiff  was  to  perform.  Defendant 
admits  that  he  was  discharged  by  Its  board 
of  directors,  and  seeks  to  Justify  their  ac- 
tion on  two  grounds,  viz.:  (1)  That  the  con- 
tract of  employment,  although  expressly  for 
a  year,  was,  in  view  of  section  53,  c.  53,  Code 
1913  (sec.  28S5)  only  during  the  pleasure  of 
the  board ;  and  (2)  that  the  services  rendered 
did  not  Justify  plaintiff's  retention  longer  In 
defendant's  employment  We  heed  consider 
only  the  first  of  these  grounds,  if  we  should 
reach  the  conclusion  that  plaintiff  was  em- 
ployed as  an  officer  or  agent  of  defendant 
Because  the  statute  dted  expressly  provides 
that  such  an  one  can  hold  only  during  the 
pleasure  of  the  board  of  directors. 

In  order  to  determine  whether  plaintiff  was 
an  officer  or  agent,  or  only  an  ordinary  em- 
ploy6,  in  which  latter  case  his  contract  of 
employment  would  be  binding  on  the  corpora- 
tion (Munn  V.  Trust  Co.,  66  W.  Va.  204,  66 
S.  B.  230,  135  Am.  St  Rep.  1024),  it  is  news- 
sary.to  consider  the  terms  of  the  contract, 
the  character  of  work  to  be  performed  by 
plaintiff,  an<JL  whether  or  not  he  was  vested 
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with  a  discretion  belonging  to  the  board  of 
directors,  and  had  power  to  bind  defendant 
by  contracts  made  for  it  and  in  its  name. 
The  contract  denominates  him  ''agency  di- 
rector," and  gives  him  complete  control  over 
the  selling  of  bonds,  and  the  employing  of 
local  agents  to  sell  them.  Selling  annuity 
bonds  was  defendant's  chief  source  of  rev- 
enue, and  should  therefore  be  under  the  con- 
stant control  and  supervision  of  the  board  of 
directors,  or  of  an  executive  committee  there- 
of. Yet,  by  the  terms  of  the  contract,  if  they 
are  to  prevail,  the  management  of  this  part 
of  the  business  was  turned  over  to  plaintiff 
for  a  year.  He  was  vested  with  the  power 
to  sell  all  the  bonds,  by  himself  and  through 
local  agents  to  be  selected  by  him,  for  that 
period  of  time.  Comparatively  few  men  are 
qualified  to  make  successful  salesmen  of  an- 
nuity bonds;  and  to  make  defendant's  busi- 
ness a  success  discretion  was  necessary  In 
the  selection  of  agents  to  sell  the  bonds.  The 
contract  turned  that  Important  branch  of  the 
business  over  to  plaintiff  for  a  year;  and  the 
agents  he  selected  were  made  the  agents  of 
defendant,  and  all  contracts  they  made  for 
sale  of  bonds  were  to  be  made  in  its  name. 
As  further  evidencing  a  surrender  of  discre- 
tion to  plaintiflj,  the  contract  bound  defend- 
ant to  advance  to  agents  employed  by  him 
certain  stipulated  percentages  of  the  first, 
second,  and  third  month's  premiums  collect^ 
ed  on  bonds  sold  by  them,  if  plaintiff  should 
so  direct  The  contract  would  take  out  of  the 
hands  of  defendant's  directors,  and  place  In 
the  absolute  control  and  management  of 
plaintiff,  the  chief  source  of  the  corporation's 
income  for  the  period  of  a  year.  The  powers 
.  thus  conferred  upon  plaintiff  clearly  consti- 
tuted him  defendant's  agent  and  authorized 
him  to  transact,  in  Its  name,  an  important 
part  of  the  very  business  for  the  accomplish- 
ment of  which  It  was  Incorporated.  He  was 
more  than  a  mere  servant  or  ordinary  em- 
ploy^, like  a  bookkeeper,  stenographer,  or 
day  laborer;  he  was  an  agent  clothed  v^th 
power,  not  only  to  bind  his  principal  by  sell- 
ing bonds  himself,  but  to  select  other  agents 
and  confer  upon  them  like  power  to  sell 
bonds  in  the  principal's  name.  The  contract 
must  be  interpreted  in  the  light  of  the  law 
concerning  the  power  vested  In  boards  of 
directors,  and  hence  section  53,  c.  53,  Code 
1913,  becomes  as  much  a  part  of  the  contract 
as  if  it  had  been  incorporated  in  it  in  terms. 
That  statute  authorizes  boards  of  directors, 
"subject  to  the  provisions  of  law  and  the  by- 
laws," to  appoint  such  officers  and  agents  of 
the  corporation  as  they  may  deem  proper,  but 
it  expressly  provides  that  "the  officers  and 
agent?  so  appointed  shall  hold  their  places 
during  the  pleasure  of  the  board."  Plaintiff 
being  an  agent,  it  necessarily  follows  that 
his  employment  was  only  during  the  pleasure 
of  the  board,  notwithstanding  the  contract 
expressly  stated  it  was  for  a   year.     The 


board  had  the  right  to  discharge  him  before 
the  end  of  the  year,  without  rendering  theit 
corporation  liable  to  him  in  damages.  To 
hold  otherwise  would  be  to  nullify  the  stat- 
ute. 

The  fact  that  the  contract  was  made  with 
the  executive  committee,  and  not  directly 
with  the  board  of  directors,  can  make  no  dif- 
ference. The  executive  committee  was  a 
creature  of  the  board,  and  it  certainly  did 
not  have  any  greater  power  than  the  board 
itself  possessed.  The  contract  is  not  more 
binding  than  if  made  directly  with  the  board. 
There  is  a  by-law  of  the  defendant  corpora- 
tion which  authorizes  the  board  of  directors 
to  appoint  an  executive  committee  from  their 
own  number,  consisting  of  five  members, 
which  shall  have  active  managemoit  of  the 
corporation's  affairs,  with  the  power  to  ap- 
point "all  agents  other  than  the  cheers  of 
this  corporation  and  such  other  incidental 
powers  and  duties  as  the  board  of  directors 
may  find  it  Impracticable  to  exercise."  But 
that  by-law  also  expressly  provides  that  said 
executive  committee  shall  be  subject  to  the 
control  of  the  board  of  directors,  and  shall 
hold  their  places  during  the  pleasure  of  the 
board. 

This  case  falls  clearly  within  the  rule  an- 
nounced in  Darrah  v.  Wheeling  Ice  &  Storage 
Co.,  50  W.  Va.  417,  40  S.  E.  373,  and  is  con- 
trolled by  it  Munn  v.  Trust  Co.,  8ui»ii,  re- 
lied on  by  plaintiff  does  not  control.  That 
was  a  suit  by  a  bookkeeper,  who  had  been 
discharged  before  the  expiration  of  the  term 
of  his  employment,  and  the  court  there  held 
he  was  not  an  officer  or  agent,  within  the 
meaning  of  the  statute,  and  therefore  could 
not  be  discharged  without  liability.  The  opin- 
ion in  that  case  recognizes  the  Darrah  Case 
as  binding  authority,  and  distinguishes  it,  and 
holds  that  a  mere  bookkeeper  Is  not  induded 
in  the  terms  of  the  statute. 

The  judgment  Is  reversed,  the  verdict  set 
aside,  and  the  case  remanded. 


(76  W.  Va.  K) 

STATE  V.  HOKE  et  aL 

(Supreme  Court  of  Appeals  of  West  yiigiDla. 

March  23,  1916.) 

(Syllalua  ly  the  Court,) 

1.  Criminal  Law  ^=>1167— Habiojess  Esbob 
—Ruling  on  Dehubbeb. 

If  the  count  in  an  indictment  on  which  a 
conviction  is  had  is  good,  it  is  immaterial 
whether  a  demurrer  to  other  counts  should 
have  been  sustained.  If  error  is  committed  in 
overruling  the  demurrer,  it  is  clearly  not  preja- 
dicial  to  the  accused. 

[Ed.    Note.— For    other    cases,   see    Criminal 
Law.  Cent  Dig.  {|  3101,  3103-3106;    Dec  Dig. 

2.  CouBTS  ^=>64  —  Obdeb  Calling  Special 
Tebm  —  Statement  or  Necessitt  —  Sufh- 

OZENOT. 

A  vacation  order  of  the  circuit  jodge^  call- 
ing a  special  term  of  court  and  requinng  a 
grand  jury  to  be  summoned,  which  recites  that 
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a   necessity   therefor  exists,  sufficiently   shows 
that  the  term  was  properly  called. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §§  218-229;    Dec  Dig.  <9=»64.] 

3.  6b AND  Jury  ^=s>9— Failure  to  Issue  Ve- 
nire Facias— Effect  on  Indictment. 

The  provisions  of  section  3.  c  157,  Code 
1913  (sec.  5539),  respecting  the  tune  for  issuing 
a  venire  for  the  grand  jury,  and  summoning  the 
clerk  of  the  county  court  to  assist  in  the 
drawing  thereof,  are  merely  directory.  If  the 
jurors  are  drawn,  in  the  manner  provided,  from 
the  list  furnished  by  the  county  court,  and  ac- 
tually attend  at  court  and  are  duly  sworn  and 
serve  as  such,  it  matters  not  that  they  were 
not  actually  summoned. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  §§  21-26;    Dec.  Dig.  <g=»9.] 

4.  Criminai,  Law  ^=s>1144  —  Presumption 
AS  TO  Grand  Jury. 

If  it  appears  from  the  record  that  some  of 
the  grand  jurors  were  not  those  who  were  regu- 
larly drawn,  it  will  be  presumed,  in  the  ab- 
sence of  a  contrary  showing,  that  they  were 
legally  summoned  to  take  the  place  of  the 
drawn  jurors  who  failed  to  appear. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2736-2764, 2766-2771,  2774- 
2781,  2901,  301&^037;  Dec.  Dig.  tS=»1144.] 

5.  Criminal  Law  ^=s>665— TRiAir-PRXsENCK 
OF  Witness. 

It  is  within  the  judicial  discretion  of  the 
trial  court  to  permit  a  witness  for  the  state, 
who  is  familiar  with  the  facts  on  which  the 
prosecuting  attorney  relies  to  establish  the  guilt 
of  the  accused,  to  be  present  in  court  during  the 
trial  to  aid  him  in  conducting  the  examination 
of  other  witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |{  1549-1566%;  Dec.  Dig. 
<&=»665.] 

6.  Criminal  Law  ^=»1144r— Jury— Adminis- 
tration OF  Oath— Presumption. 

If  the  record  recites  that  the  jury  "were 
elected  and  sworn  according  to  law,'*  it  will  be 
presumed  that  the  proper  oath  was  duly  admin- 
istered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  2736-2764,  2766-2771, 
2774-2781,  2901,  301^^037;  Dec  Dig.  «=» 
1144.] 

7.  Criminal  Law  ^=»851— Custody  of  Jury 
—Sheriff— Administration  of  Oath. 

It  is  not  necessary  that  the  sheriff  b« 
sworn  to  keep  the  jury  together  during  the  trial. 
He  is  a  sworn  officer  of  court,  and  the  law  im- 
poses that  duty  upon  him,  and  the  oath  could 
impose  no  additional  duty  or  responsibility.  In- 
structions to  him  by  the  court,  concerning  his 
duty,  are  sufficient 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig,  Sf  2035-2037 ;  Dec.  Dig.  <&=» 
851.1 

8.  Criminal  Law  ^=>636— Presence  of  Ac- 
cused—Necessity—Proceeding After  Con- 
viction. 

It  is  not  necessary,  after  conviction  and 
final  judgment,  that  the  accused  should  be  pres- 
ent in  court  when  an  order  is  made  permitting 
the  withdrawal  of  certain  original  papers  used 
as  evidence  on  the  trial,  and  directing  the  filing 
of  certified  copies  thereof  with  the  clerk. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  U  1465-1482,  2120;  Dec.  Dig. 
<8=5»636.1 

9.  Criminal  Law  ^=»1169— Harmless  Error 
—Admission  of  Evidence. 

Copies  of  invoices  of  the  goods  alleeed  to 
be  stolen,  offered  in  evidence  to  identify  the 
property  and  verified  by  affidavits  thereto  at- 
tached, furnishes  no  ground  for  reveraal  of  a 


judgment  of  conviction,  when  it  appears  that 
such  invoices  were  proven  to-be  true  copies  of 
the  originals,  by  a  witness  who  was  present  at 
the  trial  and  testified  that  he  had  compared 
them  with  the  originals  Rnd  found  them  to  be 
true  copies  thereof. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  754,  3088,  3130.  3137-3143 ; 
Dec.  Dig.  «=»1169.] 

10.  Witnesses   ^=s>76,   7^— Competency— In- 
sanity—Presumption— Objection. 

The  court  must  determine  the  competency 
of  a  witness,  and  a  motion  to  set  aside  the  ver- 
dict on  the  ground  that  an  insane  witness  was 
permitted  to  testify,  supported  by  affidavits 
tending  to  show  irrational  conduct  by  such  wit- 
ness at  times,  is  properly  overruled,  when  it 
does  not  appear  that  he  was  ever  adjudged  a 
lunatic,  ana  was  well  known  to  the  accused  who 
made  no  objection  to  his  testifj'lng  when  offered 
as  a  witness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  f§  190-192,  201-204,  216;  Dec.  Dig. 
«=»76,  79.] 

11.  Witnesses   ^=»41— Competency— InIban- 

ITY. 

To  render  such  witness  incompetent,  his 
mental  aberration  must  be  sufficient  to  negative 
trustworthiness  at  the  time  his  testimony  is 
given. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  S  09;   Dec.  Dig.  <e=;»41.] 

EkTor  to  Circuit  Court,  Greenbrier 
County. 

Theodore  Hoke  and  another  were  convict- 
ed of  grand  larceny,  and  bring  error.  Af- 
firmed. 

John  W.  Arbuckle,  of  Lewisburg,  and  John 
Lu  Rowan,  of  Union,  for  plaintiffs  In  error. 
A.  A.  Lilly,  Atty.  Gen.,  and  John  B.  Morrison 
and  J.  E.  Brown,  Asst  Attys.  Gen.,  for  the 
State. 

WILLIAMS,  J.  Theodore  Hoke  and  his 
two  SODS,  Jesse  and  Carl,  were  jointly  indict- 
ed and  tried  in  the  circuit  court  of  Greenbri- 
er county  for  grand  larceny.  Carl  Hoke  was 
acquitted.  Theodore  and  Jesse  Hoke  were 
convicted  and  sentenced  to  serve  terms  in  the 
penitentiary,  and  they  bring  error.  Numer- 
ous assignments  are  made  in  the  petition  for 
writ  of  error,  but  most  of  them  seem  to  have 
been  abandoned,  as  they  are  not  mentioned  in 
brief  of  counsel. 

The  indictment  contains  two  counts,  the 
first  charging  defendants  with  stealing,  tak- 
ing, and  carrying  away  25  pairs  of  men's 
shoes  of  the  value  of  $65.55,  69  pairs  of 
ladies'  shoes  of  the  value  of  $166.80,  and  86 
pairs  of  children's  shoes  of  the  value  of 
$48.60,  property  of  the  Hamilton-Brown  Shoe 
Company;  and  the  second  count  charging 
them  with  having  bought  the  same  goods 
from  another  person,  whose  name  is  un- 
known, knowing  them  to  have  been  stolen. 
It  is  proven  that  the  shoes  were  stolen  from 
a  box  car  of  the  Chesapeake  &  Ohio  Rail- 
way Company  while  they  were  in  transit 
from  St  Louis  to  Boston.  The  shoes  were  in 
boxes,  and  the  state's  theory  is  that  the  car 
was  entered,  either  at  Hart's  Run,  a  way 
station  In  Greenbrier  county,  or  at  some  other 
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fitation  west  of  that  point  where  the  train  had 
stopped  temporatily,  by  the  defendants,  or 
some  one  or  more  of  them,  and  the  boxes 
dumped  off  at  Hart's  Run,  on  the  night  of  the 
8th,  or  the  early  morning  of  the  9th  of  Sep- 
tember, 1912,  and  carried  to  a  lumber  camp 
a  mile  or  two  from  the  railroad.  Some  of 
the  shoes  were  found  in  the  possession  of 
Theodore  Hoke  and  Jesse  Hoke  and  identified 
as  the  property  of  the  Hamilton-Brown  Shoe 
Company,  which  were  contained  in  the  boxes 
lost  from  the  car  load  lot  of  shoes  shipped 
over  the  Chesapeake  &  Ohio  Railway.  None 
of  the  defendants  testified,  and  there  is  ample 
evidence  in  the  record  to  support  the  verdict 

[1]  It  is  urged  that  the  demurrer  to  the 
second  count  of  the  indictment  should  have 
been  sustained.  This  point  is  rendered  im- 
material by  the  fact  that  defendants  were 
convicted  on  the  first  count  only.  They  were 
clearly  not  prejudiced  by  the  bad  count.  If 
such  it  was — a  question  we  do  not  decide. 
Early  v.  Conunonwealth,  86  Va.  921,  11  S.  B. 
795,  and  Johnson  v.  Commonwealth,  102  Va. 
927,  46  S.  E.  789. 

[2]  The  indictment  was  found  at  a  special 
grand  jury  term,  called  by  the  Judge  for  the 
nth  of  March,  1913.  It  is  insisted  that,  be- 
cause the  order  entered  calling  the  special 
term  does  not  state  that  "the  public  interest 
required  it,"  lack  of  Jurisdiction  is  shown, 
and  the  proceedings  had  at  such  term  are 
void.  This  point  is  clearly  without  merit 
State  v.  Shanley,  88  W.  Va.  616, 18  S.  EX  734. 
The  order  does  recite,  ,"a  necessity  existing 
therefor,  it  is  ordered,"  etc.  That  shows 
compliance  with  the  statute,  even  if  it  be 
necessary  that  the  order  should  state  the 
reason  for  calling  the  special  term — a  ques- 
tion we  do  not  decide^ 

[3, 4]  The  fact  that  the  clerk  did  not  issue 
a  venire  facias  for  the  grand  Jurors,  at  least 
30  days  before  the  term,  does  not  affect  the 
Indictment  That  provision  of  section  3,  c. 
157,  Code  1913  (sec.  5539),  Is  merely  directory. 
State  V.  Wetzel,  83  S.  B.  6a  It  is  urged  as 
error  that  the  grand  Jurors  drawn  to  serve 
at  the  special  term  did  not  constitute  the 
Jury  that  found  the  indictment,  and  that 
there  is  no  order  showing  that  some  of  the 
drawn  Jurors  had  failed  to  appear  and  others 
were  substituted,  pursuant  to  section  4,  c. 
157,  Code  1913  (sea  6540).  It  appears  that, 
two  or  three  persons  who  served  as  Jurors 
were  not  among  the  list  that  was  drawn. 
But  no  objection  was  made  in  the  lower  court 
to  the  constitution  of  the  grand  Jury,  and  it 
does  not  appear  that  any  of  the  persons  serv- 
ing as  such  were  not  legally  qualified.  Hence 
it  must  be  presumed  that  the  Jury  was  legal- 
ly constituted.  State  v.  Tucker,  62  W.  Va. 
420,  44  S.  BL  427.  It  will  not  be  presumed 
that  the  circuit  court  failed  to  perform  its 
duty  in  the  mttitter  of  making  up  the  grand 
Jury.    Error  must  appear. 

[6]  It  is  assigned  as  error  that  the  court 
permitted  CL  D.  Duke,  special  agent  for  the 


railroad  company  and  a  witness  for  the 
state,  to  remain  at  the  bar  of  the  court  dur- 
ing the  progress  of  the  trial,  over  the  ob- 
jection of  defendants,  after  they  had  moved 
to  have  all  the  witnesses  excluded  from  the 
courtroom  until  they  should  be  called  to 
testify.  It  is  the  general  practice  to  grant 
such  request  when  made  by  either  party  to 
a  cause,  and  it  is  done  in  the  interest  of 
Justice,  for  tiie  purpose  of  eliciting  from  each 
particular  witness  the  truth  as  to  the  fUcts 
about  which  he  is  to  testify.  But  It  is  held 
by  many  authorities,  perhaps  by  the  weight 
of  them,  that  the  granting  of  such  request 
rests  in  the  sound  discretion  of  the  trial 
court  that  it  is  a  privilege  usually  accorded 
by  the  court  but  cannot  be  demanded  as  mat- 
ter of  right  But  whatever  is  the  rule,  no 
authorities  are  cited  by  counsel,  and  we  find 
none,  supporting  the  proposition  that  it  is 
error  to  permit  the  prosecuting  vritness,  or 
some  witness  who  Is  familiar  with  the  facts 
on  whi6h  the  state  expects  to  rely  to  es- 
tablish the  guilt  of  the  prisoner,  to  remain  at 
the  bar  of  the  court  for  the  purpose  of 
prompting  the  attorney  for  the  state  regard- 
ing facts  which  he  knows  are  within  the 
knowledge  of  certain  witnesses  to  be  examin- 
ed. Witness  Duke  was  the  detective  for  the 
railroad  company  that  ferreted  out  the  crime, 
and  traced  it,  as  he  supposed,  to  the  door  of 
defendants.  Consequently  he  possessed  In- 
formation that  enabled  him  to  render 
valuable  aid  to  the  prosecuting  attorney.  It 
was  certainly  no  abuse  of  Judicial  discre- 
tion to  permit  him  to  remain  at  the  bar 
during  the  examination  of  other  witnesses. 
Says  Thompson  on  Trials,  vol.  1  (2d  Ed.)  i 
276,  the  rule  of  separating  the  witnesses  'is 
a  matter  of  sound  Judicial  discreticHi,  which 
discretion  will  not  be  revised  on  error  or 
appeal  in  the  absence  of  the  appearance  of 
abuse.**  Numerous  dedslons  are  cited  to 
support  the  text  See,  also,  Hey  ▼.  Common- 
wealth, 32  Grat  (Va.)  946,  34  Am.  Rep.  790. 
The  rule  we  think  is  correctly  stated  in.  a 
point  of  the  syllabus  in  Ryan  ▼.  Oouch,  06 
Ala.  244,  which  we  here  quote: 

"In  excluding  witnesses  from  tiie  courtroom 
during?  the  examination  of  others,  whether  on 
request,  or  ex  mero  motu,  the  court  exercises  a 
Bonnd  jadicial  discretioD,  which  Is  not  revi*a- 
ble  on  error  or  appeal;  bat  the  rule  should 
never  be  applied  to  the  exclusion  of  a  party  to 
the  suit,  who  has  a  constitutional  right  to  be 
present  during  the  trial:  nor  should  it  be  ap- 
plied to  the  exclusion  of  an  a^ent  when  it  ii 
made  to  appear  to  the  satisfaction  of  the  court 
by  the  statement  of  counsel  in  open  court,  or 
otherwise,  that,  on  account  of  his  intimate 
knowledge  of  the  facts,  his  services  are  requir- 
ed by  counsel  in  the  management  of  the  trial, 
especially  in  the  necessary  absence  of  his  prin- 
cipal.'* 

[•}  It  is  also  assigned  as  error  that  the  rec- 
ord does  not  show  that  the  Jury  were  prop- 
erly sworn  to  try  the  issue,  or  that  the  sher- 
iff was  legally  sworn  to  keep  the  Jury  togeth- 
er. True,  it  does  not  set  out  the  oath  ad- 
ministered to  the  Jury, .  but  it  does  recite 
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that  they  "were  elected  and  sworn  according 
to  law."  We  must  therefore  presume  the 
oath,  In  proper  form,  was  administered  to 
them.  State  v.  Ice,  M  W.  Va.  244,  12  S.  E. 
695;  Wells  v.  Smith,  49  W.  Va.  78,  38  S. 
E.  547;  and  State  v.  Kelllson,  56  W.  Va. 
690,  47  S.  E,  166. 

[7]  The  sheriff  Is  a  sworn  public  ofQoer 
whose  duty  it  Is  to  wait  upon  the  court, 
and  have  charge  and  custody  of  the  jury 
during  the  trial.  He  is  required  to  keep 
them  together  and  prevent  communica- 
tion between  them  and  others,  or  among 
themselves  concerning  the  case,  during  the 
triaL  While  it  is  the  custom  of  trial  courts 
to  swear  the  sheriff,  or  his  deputy  having 
charge  of  the  jury  in  felony  trials,  to  faith- 
fully observe  his  duty  In  that  respect,  this 
court  has  held  it  was  not  necessary  to  do 
so,  and  that  such  oath  imposes  no  additional 
duty  or  responsibility  upon  the  of&cer.  State 
V.  Poindexter,  23  W.  Va.  805;  State  v.  Shores, 
31  W.  Va.  491,  7  S.  B.  413,  13  Am.  St.  Rep. 
S95;  and  State  v.  Ice,  34  W.  Va.  244,  12 
S.  E.  696.  However,  the  order  of  the  court 
entered  on  the  25th  of  June,  1913,  the  first 
day  of  the  trial,  shows  that  such  oath  was  In 
fact  administered  to  the  sheriff.  And,  even 
if  the  law  required  such  oath  to  be  admin- 
istered, swearing  him  at  the  beginning  of  the 
trial  was  sufficient,'  it  would  not  be  necessary 
to  repeat  the  oath  at  every  recess  and  dally 
adjournment  of  the  court,  throughout  the 
trial. 

[8]  Objection  is  made  to  the  order  of  July 
2, 1913,  because  it  falls  to  show  that  the  pris- 
oners were  in  court  when  It  was  made.  That 
order  was  made  several  days  after  defend- 
ants were  convicted,  and  after  final  judg- 
ment was  pronounced.  It  was  simply  an  or- 
der permitting  the  withdrawal  of  certain 
books  of  original  entry,  which  had  been  used 
in  evidence  during  the  trial;  copies  of 
entries  therein  having  been  made  and  filed 
with  the  clerk  by  order  of  court  It  had  no 
bearing  upon  the  trial  which  was  then  ended. 
None  of  defendants'  rights  were  thereby  vio- 
lated. 

[9]  Complaint  is  made  of  certain  affidavits 
that  appear  in  the  record.  They  were  ap- 
pended to  certain  invoices  of  the  shoes  ship- 
ped from  St  Louis  to  Boston,  among  which 
were  the  stolen  boxes,  veri^ing  the  invoices. 
But  the  correctness  of  the  invoices  were 
proven  by  witness  C.  P.  Luckett,  who  was 
present  at  the  trial  and  testified  concerning 
them.  He  swore  he  compared  the  certified 
copies  with  the  originals  sent  by  the  Hamil- 
ton-Brown Shoe  Company  of  St  Louis,  to 
the  Hamilton-Brown  Shoe  Company  of  Bos- 
ton, and  that  they  were  true  copies  of  the 
originals.  Defendants  were  therefore  not 
prejudiced  by\  the  introduction  of  the  ex- 
hibits. Moreover,  It  does  not  appear  that 
the  affidavits  appended  to  the  exhibits  were 
read  to  the  jury,  although  they  are  in  the 
record.    Ownership  of  the  stolen  goods  was 
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fully  proven.    There  is  no  conflict  in  the  evi- 
dence on  that  fact 

[10,  II]  It  is  urged  as  error  that  Ira  Fury, 
an  alleged  lunatic,  was  permitted  to  testify 
for  the  state.  His  testimony  is  important 
He  swore  he  was  present  at  the  lumber  camp 
when  the  shoes  were  brought  there  by  Theo- 
dore Hoke  and  Jesse  Hoke;  that  they  came 
to  camp  with  them  in  boxes,  just  before  day 
on  the  morning  of  September  9th ;  that  they 
oi)ened  the  boxes  and  transferred  the  shoes 
into  bags,  and  used  the  broken  boxes  for  fuel 
to  cook  breakfast  with.  Although  there  is 
other  evidence  on  which  the  jury  might  have 
found  defendants  guilty,  still  we  cannot  say 
they  would  have  done  so,  in  the  absence  of 
Fury's  testimony.  Hence  his  testimony  is 
necessarily  prejudicial,  if  he  was  not  compe- 
tent The  defense  is  that  defendants  bought 
the  shoes  from  an  unknown  negro  who  had 
them  in  bags;  and  Fury  had  been  examined 
as  a  witness  in  the  preliminary  hearing  b^ 
fore  the  justice,  and  also  before  the  grand 
jury,  and  on  those  occasions  he  swore  Theo- 
dore and  Jesse  Hoke  had  brought  the  shoes 
to  the  camp  in  bags,  and  on  the  trial  in 
court  he  admitted  that  his  previous  state- 
ments as  to  that  fact  were  false,  and  swore 
the  shoes  were  brought  to  the  camp  In  boxes. 
His  contradictions  affected  his  credibility, 
which  was  purely  a  jury  question;  but  his 
competency  had  to  be  determined  by  the 
court  His  testimony  appears  to  be  that  of  a 
rational  man,  until  he  is  cross-examined  re- 
specting his  contradictions  and  then  makes 
some  statements  tending  to  reveal  a  mind 
unbalanced  on  the  subject  of  religion  and 
moral  obligations.  He  admitted  that  his 
mind  was  not  right  at  times,  but  there  is  no 
evidence  that  he  was  ever  arrested  for  lunacy 
or  adjudged  a  lunatic.  When  the  shoes 
were  brought  to  the  lumber  camp,  he  was 
there  In  the  capacity  of  workhand.  No  ob- 
jection was  made  to  his  competency  at  the 
trial,  and  no  request  that  his  sanity  be  then 
inquired  into.  But  his  sanity  was  called  in 
question  by  affidavits  afterwards  taken  and 
presented  to  the  court  in  support  of  a  mo- 
tion to  set  aside  the  verdict  Some  of  the 
affiants  state  that,  judging  from  Fury's  con- 
duct on  the  25th  and  26th  of  June,  when  de- 
fendants were  being  tried,  and  on  the  follow- 
ing day,  they  did  not  believe  him  sane.  One 
says  he  was  ''flighty  in  mind";  another,  that 
he  was  *'non  compos  mentis";  and,  another, 
that  "he  verily  believes  from  conversations 
had  with  the  said  Ira  Fury,  and  his  actions 
and  conduct  during  the  present  4:erm,  ♦  •  • 
that  the  said  Ira  Fury  Is  a  lunatic  and  in- 
competent to  give  testimony  in  any  case." 
This  affiant  also  narrates  certain  things  done 
and  said  by  the  witness  on  the  night  of  the 
day  he  testified  in  the  trial,  while  on  his 
way  home  from  the  courthouse,  which  would 
seem  to  indicate  that  he  was  not  then  in 
his  right  mind.  But  we  cannot  say  the  court 
erred  in  not  setting  aside  the  verdict  on  these 
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affidavits.     No  objection  was  made  to  the  r  tion  where  the  train  stopped,  west  of  Harf s 


competency  of  the  witness,  and  if  there  had 
been  the  court  would,  no  doubt,  have  inquir- 
ed into  his  sanity.  Defendants  may  have 
thought  it  would  be  beneficial  to  their  case 
to  let  his  evidence  go  to  the  jury,  that  his 
admission  of  previous  false  swearing  would 
weaken  his  testimony  and  cause  the  jury  to 
disregard  the  whole  of  it  We  do  not  know 
they  did  not  do  so,  because  there  is  other 
evidence  upon  which  they  could  have  con- 
victed defendants.  Having  never  been  ad- 
judged a  lunatic,  there  was  a  presumption 
in  favor  of  the  witness'  competency,  which 
cast  upon  defendants  the  burden  of  proving 
that  he  was  incompetent,  if  such  was  the 
fact  It  is  not  every  degree  of  insanity  or 
mental  aberration  that  wiU  disqualify  a  wit- 
ness. It  has  to  be  sufficient  to  negative  trust- 
worthiness. 1  Wigmore  on  Evidence,  §  492. 
Lunatics  sometimes  have  lucid  intervals  and, 
during  such  intervals,  they  are  competent 
witnesses.  If  they  have  sufficient  under- 
standing to  retain  in  memory  the  events  con- 
cerning which  they  testify,  they  are  compe- 
tent The  foolish  things,  said  and  done  by 
Fury  on  his  way  home  after  the  trial  was 
over,  and  shown  by  the  affidavits  of  A.  L. 
Spence  and  others,  do  not  prove  that  he  was 
not  sane  at  the  time  he  testified.  The  trial 
judge  heard  his  testimony  and  observed  his 
demeanor  on  the  witness  stand,  and  was 
therefore  in  much  better  position  to  judge 
of  his  competency  than  we  are  from  merely 
reading  his  testimony  from  the  record.  It 
does  not  appear  that  the  court  erred  in  per- 
mitting him  to  testify,  or  in  refusing  to  set 
aside  the  verdict  upon  affidavits  relating  to 
his  mental  condition  procured  after  the  trial 
was  over.  Coleman  v.  Commonwealth,  25 
Grat  (Va.)  865,  18  Am.  Rep.  711,  and  State 
V.  Michael,  37  W.  Va.  565,  16  S.  B.  803,  19  L. 
R.  A.  605. 

We  have  carefully  considered  both  the  in- 
structions given  on  behalf  of  the  state,  and 
those  requested  to  be  given  by  defendants 
and  refused  by  the  court,  and  we  find  no  er- 
ror in  relation  thereto.  Instruction  Na  3, 
given  by  the  court  in  lieu  of  defendants'  No. 
1  which  was  refused,  correctly  states  the  law, 
and  there  was  no  error  in  substituting  it  for 
their  No.  1. 

Counsel  for  defendants  claim  that  it  was 
physically  impossible  for  them  to  have  brok- 
en and  entered  the  car,  while  the  train  was 
moving,  and  stolen  therefrom  the  three  boxes 
of  shoes.  .In  reply  to  this  argument,  we  say 
it  does  not  appear  when  the  car  was  enter- 
ed. The  seal  on  the  car  door  was  intact 
when  the  train  left  Hinton,  and  was  dis- 
covered to  be  broken  and  the  boxes  missing 
from  the  car,  when  the  train  arrived  at  Clif- 
ton Forge.  It  had  evidently  been  entered 
somewhere  along  the  line  of  railroad  between 
those  places.  Hart's  Run  is  an  intermediate 
point  between  them.  Some  one  of  the  defend- 
ants may  have  entered  the  car  at  some  sta- 


Run,  and,  when  it  arrived  there,  have  tossed 
the  boxes  ofi*,  and  have  remained  in  the  car 
until  it  arrived  at  some  stopping  place  east 
of  Hart's  Run,  and  then  alighted  from  the 
train  and  returned  to  that  point  It  was 
therefore  not  necessary  that  they  should  have 
boarded  a  moving  train  in  order  to  effect  an 
entrance  to  the  car.  But  it  does  not  appear 
that  the  train  did  not  stop  at  Hart's  Run, 
and  it  may  have  done  so.  That  the  shoes 
were  shipped  in  a  car  that  was  hauled  past 
Hart's  Run,  on  the  night  of  the  8th  of  Sep- 
tember, 1912,  and  were  stolen  therefrom,  and 
some  of  them  found  thereafter  in  the  posses- 
sion of  defendants,  are  facts  fully  estab- 
lished, and  were  sufficient  to  make  a  prima 
fade  case  against  defendants,  casting  upon 
them  the  burden  of  explaining,  in  a  way  sat- 
isfactory to  the  jury,  how  they  came  to  have 
the  shoes  in  their  possession,  and  that  they 
evidently  failed  to  do. 

We  find  no  error,  and  therefore  affirm  tbe 
judgment 

^  (76  W.  Va.  O) 

GARTEN  V.  LAYTON  et  al.     (No.  2553.) 

(Supreme  Court  of  Appeals  of  West  Virgimi. 

March  23,  1915.    Rehearing  Denied 

April  20,  1915.) 

(Byllabu9  ly  the  CourtJ 

1.  Equity  ^=s>464  — Bfll  op  Review  — Evi- 
dence Reviewable— Depositions. 

On  a  bill  of  review  for  error  of  law,  the 
court  cannot  consider  the  evidence  by  way  af 
review  of  its  former  findings  as  to  issues  of 
fact,  but  it  may  examine  the  depositions  to  as- 
certain whether  there  is  any  evidence  therein 
tending  to  establish  facts  put  in  issue  by  the 
pleadings,  and  essential  to  the  relief  granted, 
or  whetiier  evidence  sufficient  if  uncontradicted, 
to  warrant  relief  is  opposed  by  contradictory 
evidence  so  as  to  create  an  issue  respecting  the 
right  to  relief. 

[Ed.  Note. — For  other  cases,  see  Equity,  Ont 
Dig.  §§  1129-1140;    Dec  Dig.  <&=>464J 

2.  Evidence   ^=:>265  —  Admissions  —  Pboba- 
TiVE  Effect. 

Facts  admitted  in  pleadings  and  evidence 
must  be  considered  in  connection  with  all  the 
other  facts  set  up  in  the  pleadings  in  which 
they  are  found,  and  the  testimony  disclosing 
them,  upon  the  inquiry  as  to  their  legal  effect 

[Ed.    Note. — For   other   cases,    see    Evidence. 
Cent  Dig.  §§  1029^1050;    Dec.  Dig.  €=>265.j 

3.  Deeds  ®=»&— Defective  Execution— Cos- 
tract  OF  Sale. 

A  paper  having  all  the  requisites  of  a  deed, 
except  the  seal,  may  operate  as  a  contract  of 
sale,  passing  the  equitable  title  to  the  land. 

[Ed.  Note.— For  other  cases,  see  Deeds,  CJent 
Dig.  §  6;    Dea  Dig.  <g=>6.] 

4.  Deeds  €=>6— Contract  of  Sai.e— Defio- 
tive  Deed— Acceptance  by  Grantee. 

Though  not  executed  in  pursuance  of  an 
oral  contract  of  sale,  such  a  paper  becomes  t 
contract  by  acceptance  thereof  on  the  part  of 
the  intended  grantee. 

p]d.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  S  6 ;   Dec.  Dig.  ig=»6.] 

5.  Vendor  and  Purchaser  ^=»13— Contract 
or  Sale— Consideration— Gifts. 

That  the  consideration  for  soeh  contract 
is  made  payable  to  strangers  thereto  by  way 


^S9For  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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of  gift  does  not  preclude  its  validity  aa  a  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  14;    Dec.  Dig.  <S=>13.] 

6.  Deeds  ^=>6— Contract  of  Sale— Defec- 
tive Deed— Effect  of  Acceptance. 

Acceptance  thereof  by  the  intended  grantee 
binds  him  to  payment  of  the  money  as  directed 
by  the  instrument. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig,  §  6;    Dec  Dig.  €=>6.1    ' 

7.  Trusts  «=» 66— Contract  of  Sale— Pay- 
ment OF  Consideration  to  Third  Person. 

Such  a  contract  impresses  the  land  it  em- 
brnces  with  a  trust  in  favor  of  the  persons  to 
whom  it  directs  payment  of  the  purchase  money 
by  the  vendee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  94 ;   Dec.  Dig.  <&=>0G.] 

&  Specific  Performance  ^s>49  —  Vendor 
and  Purchaser  ^=:»1&— Contract  of  Salb 
-Inadequacy  of  Price. 

Mere  inadequacy  of  the  price  in  a  contract 
of  sale  of  land  does  not  alone  warrant  rescis- 
sion or  cancellation,  nor  preclude  specific  per* 
formance  thereof. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §$  140-151;  Dec.  Dig.  <3=» 
49;  Vendor  and  Purchaser,  Cent  Dig.  f  16; 
Dec.  Dig.  «=»15.] 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Suit  by  Jane  Garten  against  J.  W.  Layton 
and  others.  From  a  decree  on  a  bill  of  re- 
view, reversing  decree  and  granting  the  re- 
lief sought  by  the  original  bill,  the  defendant 
named  appeals.    Reversed. 

A.  M.  Belcher,  of  Charleston,  for  appellant 
J.  W.  Kennedy  and  U.  S.  Albertson,  both  of 
Charleston,  for  appellee. 

POFFENBARGER,  J.  This  appeal  is  from 
a  decree  on  a  bill  of  review  for  error  of 
law,  reversing  a  former  decree  in  the  cause 
and  granting  the  relief  sought  by  the  original 
biU. 

George  Belcher,  an  aged  man  owning  a 
tract  of  land  containing  444  acres,  more  or 
less,  executed  a  paper  which,  but  for  the 
lack  of  a  seal,  would  have  been  a  deed  con- 
veying the  land  to  J.  W.  Layton,  a  son-in- 
law,  for  and  in  consideration  of  the  sum  of 
$4,010,  which  by  a  provision  of  said  instru- 
ment was  to  be  paid  to  the  following  per- 
sons, described  as  heirs,  in  the  following 
amounts :  Margaret  Layton,  daughter,  $500 ; 
Sarah  Pinson,  daughter,  $500 ;  the  heirs  of  a 
deceased  son,  Samuel  Belcher,  $500,  to  be 
equally  divided  among  them;  the  heirs  of 
Polly  Crowder,  a  deceased  daughter,  $500,  to 
be  equally  divided  among  them;  Mack  Bel- 
cher, son,  $500;  Jane  Garten,  daughter, 
$200;  Thomas  and  William  Garten,  grand- 
sons, $150  each;  James  Garten,  grandson, 
$100;  Bettie  Belcher,  widow  of  a  deceased 
brother,  $100;  Albert  and  Lewis  Belcher, 
nephews,  $100  and  $50,  respectively ;  Bartley 
Richer,  brother,  $100;  John  and  Henry 
Layton,  grandsons  and  sons  of  grantee,  $100 
each;    Emma  Patterson,  $100;    Mary  Hud- 


This  paper,  as  well  as  the  certificate  of 
acknowledgment  thereof,  is  dated  September 
23,  1907,  and  was  admitted  to  record  Feb- 
ruary 8,  1009.  George  Belcher  died  about 
two  years  later,  February  18,  1911.  Just  one 
month  after  his  death  this  suit  was  insti- 
tuted by  his  heirs  to  annul  said  instrument 
and  set  It  aside  on  the  ground  of  alleged 
mental  incompetency  on  the  part  of  Belcher, 
and  undue  Influence  exerted  over  him  in  the 
execution  thereof,  and  lack  of  a  seal.  By 
way  of  preventive  relief,  an  Injunction  re- 
straining the  cutting  of  timber  on  the  land, 
by  J.  O.  McDermitt  and  Mason  Long,  to 
whom  Layton  had)  sold  It,  was  sought  Sev- 
eral of  the  other  heirs  of  Belcher  filed  an- 
swers by  which  they  admitted  the  allega- 
ti6ns  of  the  bill  an^  Joined  In  the  prayer 
thereof.  Lay  ton's  answer  put  In  Issue  aU 
the  material  allegations  thereof,  except  that 
of  the  lack  of  the  seal,  averred  title  in  him- 
self, legal  as  well  as  equitable,  notwithstand- 
ing the  omission  of  the  seal,  and  prayed  an 
adjudication  of  the  validity  of  the  paper  and 
perfect  title  in  himself. 

The  large  amount  of  testimony  taken  on 
the  Issues  raised  pertained,  for  the  most  part, 
to  the  mental  condition  of  George  Belcher, 
and  was  conflicting.  Deeming  the  evidence 
adduced  in  support  of  the  bill  insufficient, 
the  court,  on  November  18,  1912,  denied  the 
relief  therein  prayed  for,  dismissed  it,  and, 
on  Layton's  answer  and  cross-bill  adjudg- 
ed the  Instrument  in  question  to  be  valid 
and  the  title  to  the  land  to  be  in  Layton, 
subject  to  the  vendor's  lien  reserved  by  the 
paper.  By  leave  of  the  court,  the  bill  of 
review  for  error  of  law  was  filed  March  28, 
1913,  and  upon  It  a  decree  was  entered  Oc- 
tober 24,  1913,  declaring  the  instrument  In 
question  is  invalid  to  convey  or  pass  title 
to  the  land,  and  is  not  the  deed  of  George 
Belcher,  and,  that,  upon  his  death,  the  land 
descended  to  his  heirs,  and  vested  in  them, 
and  accordingly  vacating,  setting  aside,  and 
annulling  the  decree  of  November  18,  1912. 
Thereupon  Layton  excepted,  and  asked  the 
court  to  modify  its  decree  so  as  to  leave  In 
him  the  equitable  title  and  declare  the  heirs 
seized  of  the  legal  title  only. 

[1]  Though  the  bill  of  review  offered  no 
new  evidence  and  complains  of  matter  of  law 
only,  resort  Is  had  to  the  evidence  as  the 
basis  of  the  argument  to  sustain  the  decree. 
At  the  same  time,  the  narrowness  of  the 
scope  of  Judicial  action  on  a  bill  of  this 
class  is  admitted.  The  errors  correctible  on 
a  bill  of  review  for  error  of  law  must  appear 
on  the  face  of  the  decrees,  oders,  and  pro- 
ceedings in  the  cause,  arising  on  the  facts 
admitted  by  the  pleadings  or  stated  as  facts 
in  the  decrees.  Being  parts  of  the  pleadings, 
exhibits  may  be  considered.  So  may  a  re- 
port of  a  Judicial  sale,  because  made  a  part 
of  the  court's  proceedings.^  Dunn's  Bx'rs_v. 


nail,  niece,  $50;    and  Robert  Dunlap,  $100. 1  Renick,  40  W.  Va.  349,  363,  22  S.  E.  66; 
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Gore  T.  Strlckler,  24  W.  Va.  689;  Lorenti 
V.  Lorentz,  32  W.  Va.  556,  9  S.  E.  886 ;  Mld- 
dleton  V.  Selby,  19  W.  Va.  167 ;  Thompson  ▼. 
Edwards,  3  W.  Va.  659.  The  rule  observed 
In  Middleton  t.  Selby,  cited,  seems  to  an- 
thorize  the  court  to  examine  the  record  far 
enough  to  see  whether  there  is  any  evidence 
tending  to  sustain  an  allegation  of  fact  as  to 
which  an  issue  has  been  made,  but  not  to 
weigh  such  evidence,  if  found,  by  way  of  re- 
view of  the  former  action  thereon.  In  the 
syllabus  of  that  case,  the  general  rule  inhibit- 
ing resort  to  the  evidence  seems  to  be  quali- 
fied to  that  extent.    It  says : 

"But  In  determining  this  qaestion  [what  is 
error  of  law  apparent  on  the  face  of  the  de- 
cree] it  is  necessary  to  look  at  the  whole  rec- 
ord, Including  the  testimony  to  ascertain  wheth- 
er upon  the  whole  case  error  of  law  has  been 
committed." 

No  express  interpretation  of  this  limita- 
tion is  found  in  the  opinion  filed  in  that  case, 
but,  by  its  inquiry  as  to  the  existence  of  evi- 
dence to  sustain  issues  raised  by  the  plead- 
ings, the  court  applied  it  without  an  express 
or  formal  interpretation  and  so  revealed  Its 
meaning.  It  is  clearly  susceptible  of  such 
use  without  violation  of  the  spirit  or  princi- 
ple of  'the  general  rule.  If  we  assume  the 
filing  of  a  mass  of  depositions  in  support  of 
an  issue  containing  not  a  word  of  testimony 
tending  to  sustain  it,  or  establish  an  indis- 
pensable element  thereof,  a  good  illustration 
of  its  office  will  be  disclosed.  No  decree  on 
an  allegation  properly  denied  and  not  in  any 
sense  proved  has  a  foundation  or  basis  in 
law,  and  an  Inquiry  as  to  whether  there  is 
any  evidence  at  all  does  not  Involve  the  func- 
tion of  weighing  what  admittedly  is  evidence 
nor  determination  of  its  probative  value.  It 
is  not  a  review  of  a  finding  as  to  matter  of 
fact  for,  in  case  of  a  total  absence  of  evi- 
dence, there  is  no  issue  of  fact  to  try,  or  that 
could  have  been  determined  by  the  entry  of 
the  decree.  Such  an  Inquiry  Is  a  purely  legal 
one.    The  allegation  falls  for  want  of  proof. 

[2]  Notwithstanding  the  answer  specifical- 
ly denies  the  allegations  of  mental  incompe- 
tency and  undue  influence,  it  Is  claimed  the 
truth  of  both  arises  by  necessary  inference 
from  facts  averred  by  it  Substantially  these 
are  that  the  defendant,  for  20  years,  main- 
tained and  clothed  Belcli^er  and  provided  for 
him  the  necessaries  of  life,  furnished  him 
such  money  as  he  required,  and  expended 
for  him  money  in  payment  of  his  taxes  and 
so  prevented  loss  of  his  real  estate;  that 
Belcher  bad  no  other  means  of  support  and, 
by  reason  of  his  advanced  age,  required  al- 
most constant  attention  from  respondent  and 
his  family  for  about  2^  years  before  his 
death;  that  the  services  thus  rendered  con- 
stituted the  sole  inducement  to  the  execution 
of  the  paper;  and  that  it  was  not  solicited 
or  sought  in  any  way.  An  Inference  from 
these  facts  of  the  existence  of  a  state  of 
mental  incompetency  in  contradiction  of  pos- 
itive averments  of  the  existence  of  an  un- 


usually clear  and  strong  mind  fbr  a  man  of 
Belcher's  age,  full  possession  of  his  mental 
faculties  at  the  date  of  the  execution  of  the 
paper,  and  knowledge  and  understanding  of 
his  action  in  so  doing  would  not  be  warrant- 
ed by  any  rule  of  Interpretation  revealed  in 
the  argument  Positive  and  direct  state- 
ments are  not  overthrown  by  mere  Inferenc- 
es. Nor  are  these  facts  inconsistent  with  a 
state  of  competency.  There  may  have  been 
mental  competency  attended  by  physical  in- 
capacity for  business.  Mental  competency  to 
execute  a  deed  or  make  &.  wiU  is  not  incon- 
sistent with  bad  management  or  lack  of 
capacity  for  successful  prosecntioii  of  busi- 
ness enterprises.  For  all  that  appears  in 
the  pleadings,  Belcher  may  have  been  ''land 
poor"  and.  In  his  need  of  money  and  averse- 
ness  to  disposition  of  his  lands,  he  may  have 
availed  himself  of  the  generoaity  of  his 
daughter  and  son-in-law,  as  a  matter  of  pref- 
erence. Nor  is  it  possible,  consistently  with 
the  rules  of  interpretation,  to  treat  these 
■facts  as  constituting  an  admission  of  undue 
Influence.  They  are  given  in  the  answer  as 
constituting  the  basis  of  Belcher's  motlTe 
for  the  provision  made  for  his  son-in-law  and 
the  imposition  upon  him  of  the  trust  created 
in  favor  of  other  relatives.  They  are  ex- 
pressly put  into  the  answer  for  this  purpose 
and  no  other,  and  it  would  be  a  flagrant  per- 
version of  the  purpose  of  the  pleader  to  turn 
them  to  an  entirely  different  one.  Besides, 
all  fraud  and  undue  Infiuence  are  expressly 
and  emphatically  denied. 

Like  argument  is  based  upon  facta  admit- 
ted in  the  testimony  of  Layton  and  A.  M. 
Belcher,  the  latter  having  prepared  the  in- 
strument Layton  and  his  sons  acted  as  mes- 
sengers of  George  Belcher  in  some  of  his 
communications  with  A.  M.  Belcher,  pertain- 
ing to  its  preparation.  By  them  he  sent  for 
A.  M.  Belcher.  The  scrivener  says  he  prei)ar- 
ed  two  papers,  one  a  deed  of  trust  securing 
payment  of  the  contemplated  bounties,  which 
Belcher  refused  to  execute.  These  facts  are 
not  inconsistent  with  voluntary  and  Intelli- 
gent action  on  the  part  of  the  donor.  As- 
suming him  to  have  been  in  full  possession 
of  his  mental  faculties,  as  these  and  other 
witnesses  say  he  was,  he  could  consistently 
make  such  use  of  his  son-in-law  and  grand- 
sons as  is  disclosed  by  their  testimony,  and 
there  is  nothiug  conclusive  in  the  fact  that 
he  diose  to  sign  one  paper  and  not  the  other. 
This  fact  is  favorable  rather  than  unfavor- 
able to  the  defendant  Under  no  principle  of 
law  can  the  unfavorable  part  of  the  testi- 
mony of  witnesses  be  taken  to  the  exclusion 
of  the  favorable  portion  thereof.  It  must 
be  considered  in  its  entirety.  Wigmore,  Ev. 
§  2099. 

[3-8]  Assuming  the  execution  of  the  paper 
to  have  been  the  voluntary  and  intelligent 
act  of  Belcher,  it  is  necessary  to  say  what 
its  effect  was.  There  was  no  consideration 
except  future  compliance  with  conditions  an- 
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nexed.  Neverthelegs,  It  may  well  be  consid- 
ered as  an  offer  In  writing,  acceptance  of 
which  wonld  convert  It  Into  a  contract,  pro- 
vided payment  of  the  stipulated  sums  of 
money,  to  third  persons,  would  suffice  as  mat- 
ter of  consideration.  Assuming  this  to  be 
true,  the  paper,  after  acceptance,  contained 
all  the  essential  elements  of  a  contract.  It 
was  accepted  while  George  Belcher  was  yet 
alive.  Layton  caused  the  paper  to  be  record- 
ed, and  asserted  his  claim  of  title  to  the 
land.  The  bill  admits  he  had  sold  the  timber 
on  it  and  that  his  vendees  thereof  had  been 
cutting  it  for  some  time  before  the  Institu- 
tion of  the  suit,  and,  also,  that  he  had  ex- 
ecuted an  oil  and  gas  lease  of  the  land.  Un- 
der principles  declared  in  Capehart  v.  Hale, 
6  W.  Va.  547,  these  acts  were  sufficient  to 
bind  Layton  to  the  terms  of  the  offer.  As  to 
him,  his  verbal  acceptance  bound  him  by  an 
oral  contract  His  subsequent  acts  were  the 
equivalent  of  his  signature  to  the  paper. 

That  payn^ent  of  the  money  stipulated  as 
the  consideration  was  to  be  made  to  third 
persona  does  not  invalidate  the  contract. 
The  land  was  not  a  gift  to  Layton.  He  was 
required  to  pay  $4,010  for  It  The  price  may 
have  been  inadequate  and  there  may  have 
been  a  partial  gift  to  him,  but  that  is  not 
a  matter  of  which  the  heirs  can  complain. 
It  belonged  to  George  Belcher,  and  he  could 
make  such  disposition  of  it  as  he  saw  fit 
The  provisions  made  for  them  are  likewise 
gifts.  Inadequacy  of  price  alone  is  not  gen- 
erally regarded  as  sufficient  ground  for  re- 
fusal of  spedflc  performance  of  a  contract  of 
sale.  Waterman,  Sp.  Perf.  |.179;  Story's  Eq. 
Jur.  i  244 ;  Hale  v.  WUkinson,  21  Grat.  (Va.) 
75;  Talley  v.  Robinson's  Assignee,  22  Grat 
(Ya.)  888;  Ambrouse's  Heirs  v.  Keller,  22 
Grat  (Va.)  769;  White  v.  McGannon,  29 
Grat  (Va.)  511;  Stearns  v.  Beckham,  31 
Grat.  (Va.)  379.  The  charges  of  incompetence 
and  fraud  having  failed,  inadequacy  of  price 
Is  the  only  remaining  ground  of  impeach- 
ment, and  that  is  not  enough.  Whether  right 
of  action  at  law  on  the  contract  would  be  in 
the  persons  to  whom  the  consideration  was 
directed  to  be  paid  or  the  personal  r^re- 
eientative  of  the  vendor  it  is  not  necessary  to 
decide.  The  latter  clearly  have  a  remedy  in 
~  equity,  since  the  contract  impresses  upon  the 
land  a  trust  in  their  favor.  Matheny  v.  Fur- 
guson,  65  W.  Va.  656,  47  S.  E.  886 ;  Roberts 
T.  Ck)leman,  37  W.  Va.  143,  16  S.  E.  482; 
Hooper  v.  Hooper,  32  W.  Va.  526»  9  S.  E.  937 ; 
Hogg  V.  Browning,  47  W.  Va.  22,  34  S.  E. 
754;  Poindexter  v.  Green,  6  Leigh.  (Va.) 
504. 

Lad£  of  a  seal  prevented  the  legal  title 
from  passing  to  Layton,  but  he  obtained  the 
equitable  title,  and  could  have  required  the 
betrs  to  convey  the  legal  title,  if  he  had  songht 
such  relief  by  his  answer  and  cross-bill.  Bog- 
gess  T.  Scott,  48  W.  Va.  316,  87  8.  B.  661; 
Watson  V.  Wells,  5  Ckmn.  468. 


Error  in  the  decree  complained  of  is  ren- 
dered apparent  by  the  principles  and  conclu- 
sions here  stated.  Accordingly  it  must  be  re- 
versed and  annulled;  but,  proceeding  to 
grant  such  relief  on  the  bill  of  review  as  the 
circuit  court  should  have  granted,  this  court 
will  modify  and  correct  the  decree  of  No- 
vember 18,  1912,  by  Insertion  therein  of  the 
word  "contract"  in  lieu  of  the  word  "deed," 
after  the  word  "subsisting,* '  and  insertion  of 
the  words  "equitable  title"  in  lieu  of  the 
word  ''titles,"  in  the  last  sentence  thereof, 
but  without  prejudice  to  the  rights  of  the 
benefldarles  of  said  trust  to  enforcement  of 
the  same  by  any  proper  proceeding  and  of 
the  vendee  of  the  land  to  enforcement  of 
conveyance  of  the  legal  title  on  payment  of 
the  amounts  charged  on  the  land,  all  of  which 
will  be  certified  to  the  circuit  court  of  Kana- 
wha county. 

LYNCH,  J.,  absent 

(76  W.  Va.  la) 

COFFMAN  V.  SAMMONS.     (So.  2574.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  16,  1915.    Rehearing  Denied 

April  20, 1915.) 

(BuUaJmt  hy  the  Covri.) 

1.  Landlobd    and    Tenant   ^sa42— Lbabb-* 

Construction. 

A  loosely  drawn  lease  Is  to  be  interpreted 
in  the  light  of  the  situation  of  the  parties,  the 
circumstances,  and  the  purpose  for  which  it  wa& 
executed. 

[Ed.  Note.~BV>r  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §  106;   Dec.  Dig.  <8=>42J 

2.  Landlord  and  Tenant  ^=:»44  —  Lbahe — 
constbuction. 

A  lease  of  a  large  tract  of  oncleared  land, 
guaranteeing  to  the  lessee  five  crops  therefrom, 
may  be  construed  as  giving  five  crops  from  each 
of  such  portions  of  the  land  as  shall  be  cleared 
from  year  to  year  by  the  lessee^  in  the  exercise 
of  reasonable  diligence. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Gent  Dig.  §§  10&-110,  732;  Dec.  Dig. 
tS=»44.J 

3.  Landlord  and  Tenant  ^=s>25  —  Lbasb — 
Validity  and  Ekfect. 

The  term  contemplated  bv  a  lease  so  inter- 
preted is  one  for  more  than  five  years  and  can 
oe  created  only  by  deed  or  will;  and.  If  the 
lease  is  not  under  seal,  it  is  a  mere  contract 
for  such  a  term,  passing  no  legal  title. 

[Ed.  Note.~For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §§  66-75 ;  Dec.  Dig.  tS=»25.] 

4.  Landlord  and  Tenant  4=»114— "Tenant 
FROM  Year  to  Year.*' 

One  who  enters  under  such  an  unsealed 
lease  and  clears  and  cultivateB  the  land  is  a  ten- 
ant from  year  to  year. 

[Ed.  Note.~For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §i  373-381;  Dec  Dig.  «=> 
114. 

For  other  definitions,  see  Words  and  Phrases, 
Sirst  and  Second  Series,  Tenant  from  Year  to 
Year.] 

5.  Landlord  and  Tenant  ^s>116— Tbnanot 
FROM  Year  to  Year— Termination— Notice. 

Termination  of  such  a  tenancy  by  the  land- 
lord, without  the  consent  of  the  tenant,  requires 
notice  in  writing  of  his  intention  to  tarminate 
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it,  to  be  given  three  months  prior  to  the  end 
of  the  year. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §§  382-388,  395-100;  Dec. 
Dig.  €==>116.] 

Robinson,  J.,  dissenting. 

Error  to  Circuit  Court,  Greenbrier  County. 

Action  by  Tilden  Coffman  against  Samuel 
Sammons.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

W.  R.  Bennett,  of  Fayettevllle,  and  J.  W. 
Arbuckle,  of  Lewlsburg,  for  plaintiff  In  error. 
Henry  QUmer,  of  Lewlsburg,  for  defendant 
In  error. 

POFFENiBARGER,  J.  The  complaint  on 
this  writ  of  error  goes  to  the  court's  direc- 
tion of  a  verdict  for  the  plaintiff  In  an  action 
of  unlawful  detainer,  commenced  In  a  Jus- 
tice's court  and  carried  to  the  circuit  court 
by  an  appeaL 

The  rights  of  the  parties  turn  mainly  on 
the  interpretation  of  a  written'  agreement  by 
which  the  plaintiff  leased  to  the  defendant  a 
certain  tract  of  land.  This  very  Informal 
Instrument  reads  as  follows: 

"I  this  day  lease  to  Sam  Sammons  all  of  the 
tract  of  the  White  oak  flat  known  as  the  Dris- 
coll  tract  of  timber  running  \i^th  the  county 
road  known  as  the  Coffman  road,  and  I  am 
to  give  him  five  jmPB  of  crops  beginning  on 
January  1,  1908,  and  he  is  to  sow  it  in  grass 
the  last  crop  and  he  is  to  have  and  barn  as  long 
as  the  lease  and  to  have  a  rightaway  and  the 
Ume-stone  rocks  on  the  place. 

"April  29,  1907.  TUden  Coffman." 

The  two  copies,  one  of  which  was  retained 
by  each  of  the  parties,  were  both  lost,  and 
later  Coffman,  on  the  application  of  the  de- 
fendant, executed  another  paper,  embodying 
his  recollection  of  the  substance  of  the  orig- 
inal one.  The  second  paper,  after  describing 
the  tract  of  land,  proceeds  as  follows: 

"The  party  of  the  second  part  is  to  hold  the 
Drlscoll  tract  of  land  which  is  known  as  the 
Coffman  place  and  is  to  have  the  use  of  house, 
stable  and  little  cabin  down  at  the  road,  and 
is  to  hold  same  until  fifth  crop  is  hailed  away. 
The  let  day  of  January,  1908,  I  least  to  Sam 
Sammons  the  Drlscoll  tract  of  land  lying  along 
the  railroad  for  five  crops  from  date  and  the 
party  of  the  second  part  is  to  sew  it  in  grass 
seed  the  last  cropp,  and  the  party  of  the  second 
part  is  to  have  all  of  the  lime  stone  rock  on  my 
place." 

Some  time  after  the  second  paper  had 
been  prepared  and  delivered,  the  original  one 
was  found,  and  both  were  put  In  evidence 
on  the  trial  of  the  case.  The  one  first  pre- 
pared was  written  with  an  Indelible  pencil 
and  through  the  words  "years  or"  before 
the  word  "crop"  a  line  was  drawn  with  the 
same  pencil  or  one  like  It,  evidently  for  the 
purpose  of  canceling  those  words.  Coffman, 
the  lessor,  prepared  the  paper,  but  denies 
that  he  made  the  cancellation  mark.  On  the 
other  hand,  Sanmions  and  his  sister  both 
swear  he  did  it.  In  the  preparation  of  the 
paper  and  before  delivery  thereof. 


[1]  Whether  the  words,  "years  or"  were 
canceled  or  are  to  be  considered  a  part  of 
the  agreement  was  made  a  question  for  jury 
determination  by  the  conflicting  evidence  as 
to  the  origin  of  the  cancellation  mark.  In 
its  action  and  rulings  concerning  the  evi- 
dence, the  trial  court,  therefore,  was  bound 
to  assume  that  the  jury  might  find  these 
words  had  been  canceled,  and  leave  that 
question  open  for  their  determination.  And, 
in  reviewing  the  action  of  the  trial  court 
here,  due  regard  must  be  had  to  this  jury 
question. 

[2]  Reading  the  agreement  as  one  binding 
the  lessor  to  allow  the  lessee  five  crops,  be- 
cause the  jury  might  have  found  that  to  be 
the  true  reading  of  the  agreement,  it  is 
necessary  to  inquire  whether  crops  means 
the  same  as  years,  and,  if  so,  whether  the 
five-year  period  Is  applicable  to  the  whole 
tract  or  to  such  portions  thereof  as  would  be 
cleared  from  year  to  year;  practically  all 
of  the  tract  having  been  uncleared  at  the 
date  of  the  paper.  It  could  hardly  be  said 
that,  in  the  abstract,  "crops"  mean  the  same 
as  "years,"  for  it  Is  possible  to  produce,  from 
the  same  land,  more  than  one  crop  in  one 
year.  More  than  one  crop  of  alfalfa  can  be 
taken  from  the  same  land  in  a  year.  It  is 
possible,  in  this  latitude,  to  raise  a  crop 
of  potatoes  and  a  crop  of  turnips  on  the 
same  land  In  the  same  year.  Hence  the  at- 
torney for  the  defendant  in  error  rightly 
concedes  ambiguity  in  the  contract  He  In- 
sists, however,  that,  read  In  the  Ught  of  the 
circumstances  and  situation  of  the  parties, 
their  purpose  was  to  lease  the  entire  tract 
for  a  period  of  five  years;  the  lessee  taking 
the  risk  of  getting  five  crops.  The  tract 
contained  97%  acres,  and  had  to  be  cleared 
before  it  could  be  cultivated.  Between  the 
date  of  the  original  lease,  April  29, 1907,  and 
the  planting  season  of  1908,  there  was  a 
period  of  about  one  year.  The  land  was 
not  in  condition  for  cultivation.  The  tenan- 
cy was  not  the  ordinary  one  bt  producing 
land.  If  it  had  been,  the  controversy  about 
the  terms  of  the  lease  might  have  been  Im- 
material. It  was  an  agreement  on  the  part 
of  the  defendant  to  clear  the  land  and,  in 
consideration  of  the  clearing,  to  have  five 
crops  from  it  as  he  cleared  it,  and  there  is 
no  express  undertaking  on  his  part  to  dear 
all  the  land  in  one  year,  nor  to  foresro  any 
of  the  five  crops  from  the  land  he  expected 
to  clear.  On  the  contrary,  the  lessor  ex- 
pressly agreed  to  give  him  five  crops.  The 
agreement  was  one  for  clearing  and  cultiva- 
tion, not  merely  for  cultivation.  Like  eveiy 
other  loosely  drawn  instrument,  this  one 
must  have  a  reasonable  interpretation,  and, 
fairly  and  reasonably  Interpreted,  it  obli- 
gated the  lessee  to  clear  the  land  with  rea- 
sonable diligence  and  the  lessor  to  permit 
him  to  take  five  crops  off  of  each  portion 
of  the  land  as  it  should  be  cleared.    At  the 
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date  of  the  lease,  not  more  than  two  or 
three  acres  of  the  land  had  been  cleared. 
It  had  been  heavily  timbered.  The  best  of 
the  timber  had  been  taken  off  by  one  Dris- 
coll,  and  Sammons,  the  lessee,  bought  the 
residue  and  was  engaged  in  the  removal 
thereof,  when  he  took  the  lease.  Coffman 
leased  to  him  the  whole  of  the  tract,  not 
merely  the  small  portion  already  cleared, 
and  expected  the  whole  of  it  to  be  cleared 
and  cropped.  Sammons  was  a  man  of  lim- 
ited means  with  whom  Coffman  had  had 
previous  business  transactions,  and  it  was 
clearly  competent  for  the  jury  to  say  neither 
of  the  parties  contemplated  the  clearing 
of  the  entire  tract  in  a  single  year  or  less 
time,  so  as  to  give  the  five  crops  stipulated 
for.  This  view  finds  some  support  in  the 
last  wx>rd3  of  the  paper.  The  lessee  was 
given  the  use  of  the  barn  and  something 
else,  presumably  a  small  house,  as  long  as 
the  lease  should  run,  not  merely  until  five 
crops  should  be  obtained. 
^  [3]  So  construed,  however,  the  lease  vests 
no  legal  title  in  the  lessee,  for  the  term  cre- 
ated by  it  would  extend  beyond  five  years, 
and  a  term  for  more  than  five  years  can  be 
created  only  by  deed  or  will.  Section  1,  c 
71,  of  the  Code,  serial  sec.  3739;  Arbenz  v. 
Exley,.Watkin8  &  Co.,  52  W.  Va.  476,  44  S. 
E.  149,  61  L.  R.  A.  957.  As  the  paper  re- 
lied upon  is  not  under  seal,  it  is,  at  best, 
only  an  executory  contract  for  an  estate  for 
years  to  be  created  by  deed,  specific  per- 
formance of  which  may  be  had  in  equity,  ac- 
oordlniE  to  some  authorities^  Tiffany  on 
Landlord  and  Tenant,  p.  393;  Taylor  on 
Landlord  and  Tenant,  {  87.  Though  in  a 
sense  ambulatory,  the  paper  so  construed 
and  applied  would  hold  the  buildings  and 
portions  of  the  land  much  longer  than  five 
Vears. 

[4, 6]  Nevertheless,  one  who  enters  into 
possession,  under  a  written  lease  without  a 
seal  for  a  period  of  more  than  five  years, 
and  pays  rent  periodically,  is  a  tenant  from 
year  to  year,  and  his  tenancy  can  be  ter- 
minated only  by  giving  the  notice  required 
by  the  statute.  Arbenz  v.  Exley,  Watklns  & 
Co.,  cited.  Here  there  was  no  periodical 
payment  of  money,  but  the  clearing  of  land 
was  the  equivalent  thereof.  It  constituted  a 
valuable  consideration  for  the  use  of  the 
land.  Hence  Sammons  was  a  tenant  from 
year  to  year.  No  notice  of  the  termination 
of  his  tenancy  was  given  him.  The  landlord 
verbally  notified  some  of  his  undertenants 
not  to  put  in  crops,  and  prevented  them 
from  doing  so,  but  he  seems  to  say  he  did 
that  because  five  crops  had  been  already 
taken  from  the  particular  piece  of  land  they 
were  then  plowing  or  about  to  plow.  There 
is  no  evidence  of  any  written  notice.  The 
statute  requires  the  notice  to  be  in  writing 
and  to  be  served  upon  the  tenant,  or  some 
one  holding  under  him  the  leased  premises 
or  a  part  thereof,  at  least  three  months  prior 


to  the  end  of  the  year.  Section  5,  c.  93, 
serial  sec.  4131;  Arbenz  v.  Exley,  Watkins 
&  Co.,  57  W.  Va.  580,  44  S.  B.  149,  61  L.  R. 
A.  957. 

From  these  conclusions,  it  results  that 
the  court  erred  in  its  direction  of  a  verdict 
for  the  plaintiff,  wherefore  the  judgment 
wUl  be  reversed,  the  verdict  set  aside,  and 
the  case  remanded  for  a  new  triaL 

ROBINSON,  J.,  dissents.  LYNCH,  J^  ab- 
sent , 

C76  W.  Va.  108) 

LEWIS  v.  WEST  VIRGINIA  PULP  &  JPA- 
PBR  CO.    (No.  2637.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  30,  1915.) 

(8yUaJ>U9  hy  the  Court.) 

1.  CONTBAGTS  ^=:»211— ESSEKCB— TlMB. 

Ordinarily  time  is  not  of  the  essence  of  a 
contract,  unless  made  so  by  its  terms,  or  unless 
it  is  an  element  of  a  mere  condition  precedent. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §§  938-943;    Dec.  Dig.  <d=»211.] 

2.  Contracts  ^=s>818 — Bbeaoh  —  Rbnunoia- 

tiow—Effect. 

An  absolute  renunciation  of  a  contract  by 
one  of  the  parties  thereto  constitutes  a  breach 
thereof,  and  also  relieves  the  other  from  per- 
formance of  his  promise  or  covenant 

[£id.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  i  1279 ;   Dec.  Dig.  <g=>313.1 

Error  to  CJlrcuit  Court  Pocahontas  County. 

Action  by  J.  W.  Lewis  against  the  West 
Virginia  Pulp  &  Paper  Company.  Judgment 
for  defendant  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

N.  0.  McNeil,  of  Marlinton,  for  plaintiff  in 
error.  L.  Ai.  McClintic,  of  MarlintoUt  for 
defendant  in  error. 

POFFENBARGER,  J.  Lewis*  Judgment 
for  $49.41,  recovered  in  a  Justice's  court  was 
carried  into  the  circuit  court  by  an  appeal. 
The  total  amount  claimed  in  hiB  bill  of  par- 
ticulars is  $110.60.  On  the  conclusion  of  his 
evidence  a  verdict  against  him  was  found  by 
direction  of  the  court  and  the  Judgment  to 
which  he  obtained  this  writ  of  error  was  ren- 
dered in  accordance  with  the  verdict 

Taken  as  true,  under  the  rule  applicable  to 
motions  to  exclude,  they  being  in  some  re- 
spects the  equivalent  of  demurrers,  the  plain- 
tiff's evidence  established  the  following 
facts :  In  May,  1913,  he  was  at  a  point  near 
Nashville,  Ga.,  and,  having  seen,  in  an  in- 
dustrial publication,  an  advertisement  by  the 
defendant  for  a  skilled  workman  called  a 
craneman,  the  operator  of  the  crane  of  a 
steam  shovel,  he  wrote  a  letter  to  the  com- 
pany, in  which  he  either  tendered  his  serv- 
ices or  made  an  inquiry.  In  response  there- 
to»  he  received  a  telegram  saying  the  com- 
pany needed  a  craneman  and  would  give  him 
a  position,  provided  he  came  at  once.  This 
telegram  waa  received  on  May  16th,  and  on 


^spFor  other  cases  see  same  topic  and  KST-NUMBBR  in  all  Key-Numbered  Digeete  and  Indezee 
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the  next  day  he  replied  by  telegram  that  he 
would  leave  on  Tuesday  and  arrive  at  Cass, 
W.  Va.,  on  Thursday.  He  was  then  advised 
that  it  would  be  satisfactory  if  he  should 
arrive  on  Thursday.  With  this  .understand- 
ing, he  started  on  Tuesday  morning,  but, 
in  consequence  of  the  delay  of  his  train  at  a 
place  called  Jessup,  6a.,  he  missed  a  con- 
nection. On  his  arrival  at  Richmond,  Va.,  he 
communicated  this  tact  to  the  superintendent 
by  wire,  and  proceeded  on  his  Journey,  ar- 
riving on  Friday  afternoon,  instead  of  Thurs- 
day, and  immediately  reported  to  the  super- 
intendent; but  in  the  meantime  another  man 
had  been  given  the  place  conditionally  prom- 
ised hlm^  On  the  next  morning,  Saturday,  he 
and  the  superintendent  went  by  the  same 
train,  but  not  together,  to  the  place  at  which 
the  company's  steam  shovel  was  then  work- 
ing, but  no  work  was  assigned  to  him.  That 
evening  he  called  upon  the  superintendent 
again,  who  suggested  work  for  him  at  anoth- 
er place  on  Elk  river.  On  the  following 
Tuesday  they  went  to  that  place,  but,  on  ac- 
count of  the  difficulty  of  obtaining  a  boarding 
place  suitable  for  his  wife  and  child,  it  was 
suggested  that  he  take  a  position  as  foreman 
of  carpenters  at  a  place  called  Spruce.  The 
superintendent  having  refused  to  agree  with 
him  in  advance  as  to  the  amount  of  his  com- 
pensation, he  did  not  take  that  place.  With 
knowledge  of  the  defendant's  superintendent, 
he  remained  at  Spruce  the  balance  of  the 
week,  ready  for  work.  On  Saturday  the 
departure  of  the  steam  shovel  engineer  for 
some  reason  necessitated  a  reorganization  of 
the  force.  The  foreman  took  the  place  of 
the  craneman  and  the  craneman  took  the 
place  of  the  engineer.  On  Monday  a  new 
engineer  came  upon  the  grounds,  and  the 
craneman  quit,  but  the  plainttfT  was  not  called 
to  take  the  position,  in  anticipation  of  which 
he  had  come  to  the  defendant's  works  under 
the  conditions  and  understanding  already 
stated.  On  that  day  he  Instituted  his  ac- 
tion for  damages,  and  on  the  second  day 
thereafter  he  was  offered  the  position,  but 
declined  it. 

[1]  The  delay  in  arrival  did  not  Justify  re- 
fusal of  the  promised  employment.  There 
was,  of  course,  an  absolute  undertaking  as 
to  the  time  of  the  beginning  of  the  Journey, 
but  none  as  to  its  completion.  That  the 
plaintiff  had  no  control  of  the  means  of 
travel,  and  that  railway  trains  are  sometimes 
unavoidably  delayed,  were  facts  well  known 
to  both  parties,, and  in  view  of  which  they 
obviously  contracted.  As  to  the  arrival,  the 
contract  was,  therefore,  manifestly  condition- 
al upon  the  maintenance  by  the  railroads  of 


their  published  schedules  and  connections. 
The  beginning  of  the  Journey  was  within  the 
absolute  power  and  control  of  the  plaintiff. 
Its  completion  was  not  It  would  be  too 
much  to  suppose  he  Intended  to  assmine  the 
risk  of  the  fUlure  of  railway  connections 
without  an  express  agreement  on  his  part  to 
do  so.  Acceptance  of  the  offered  poeitioci  and 
entry  upon  the  Journey  necessitated  the  giv- 
ing up  of  his  residence,  disposal  of  his  house- 
hold goods  or  the  expense  of  their  shipment, 
abandonment  of  the  position  he  then  had, 
and  the  expense  of  a  1,300-mile  trip.  It  is 
highly  improbable  that  he  would  have  accept- 
ed the  offer  if  he  had  been  told  he  must  guar- 
antee his  arrival  on  schedule  time:  Both 
parties  could  well  assume  the  connections 
would  be  made,  and  both  knew  the  delays  in- 
cident to  travel  are  ordinarily  not  of  such 
length  as  to  make  them  materlaL  The  time 
within  which  an  act  is  to  be  done  is  not 
always  essential,  and,  when  the  time  spee- 
Ified  for  performance  of  a  contract  is  rela- 
tively unimportant,  it  is  not  of  the  essence 
thereof,  unless  made  so  in  express  terms,  or 
it  appears  to  be  a  condition  rather  than  a 
covenant  Adams  v.  Railway  Co.,  04  W.  Va. 
181,  61  S.  E.  341.  No  terms  used  by  the 
parties  imported  intent  to  make  the  time  of 
arrival  essential.  Though  the  plaintiff  prom- 
ised to  arrive  on  Thursday,  and  the  defend- 
ant expressed  satisfaction  with  that  date, 
neither  used  any  word  signifying  intent  to 
make  the  contract  depend  upon  that  f&ct  for 
its  binding  force  or  validity.  On  the  con- 
trary, the  defendant's  conduct  indicated  allow- 
ance of  reasonable  latitude  as  to  time.  It 
first  said,  Come  at  once,  and  then  allowed 
a  day  or  two  for  preparation.  Arrival  on 
Thursday  was  not  made  a  condition  of  the 
contract  to  give  employment  It  was  ai]« 
element  or  factor  In  performance.  The  agree- 
ment was  concluded  before  the  plaintiff  left 
Georgia.  He  agreed  to  come  6nd  work,  and 
his  failure  to  do  so  would  have  given  the 
defendant  a  right  of  action  against  him. 

[2]  Neither  the  offer  of  employment  differ- 
ent from  that  promised  nor  of  the  promised 
employment,  after  what  the  Jury  could  well 
say  was  tantamount  to  an  absolute  refusal, 
could  avert  the  consequences  of  the  breach. 
An  absolute  refusal  by  one  party  to  a  con- 
tract to  perform  it  releases  the  other.  Swig- 
er  V.  Hayman,  56  W.  Va.  123,  48  8.  E.  839, 
107  Am.  St  Rep.  809,  3  Ann.  Cas.  K^; 
Shaw  V.  Life  Ins.  Co.,  69  N.  Y.  286;  Traver  v. 
Halstead,  23  Wend.  (N.  Y.)  66. 

Being  clearly  erroneous,  the  Judgment 
will  be  reversed,  the  verdict  set  aside,  and 
the  case  remanded  for  a  new  triaL 
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FULTON  T.  RAMSBT  et  aL'    (No.  2545.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  23,  191^.) 

(Svllahu*  Iv  the  Court,) 

1.  Bqutit  ^=»43(^--^FZnai.  Dbobeb-Jxtbisdio- 
TioN  TO  Set  Aside. 

Sections  11  and  12,  aerial  sections  4842  and 
4843,  chapter  127,  Code  1913»  properly  con- 
strued, do  not  give  jurisdiction  to  set  aside  final, 
judgments  or  decrees  after  the  end  of  the  term, 
they  are  limited  to  dismissals  or  non-suits  be- 
fore final  decree,  and  to  judgments  and  orden 
of  that  character. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  S§  1034-1047;  Dec  Dig.  <Ss»430.] 

2.  Equity  ^=»430-"Final  Decbes"— Jubis- 
DicTioN  TO  Set  Aside. 

A  decree  showing  appearance  by  plaintiflC, 
and  admission  by  him  of  satisfaction  and  dis- 
charge of  all  claims  and  demands  against  de- 
fendants and  each  of  them,  and  on  his  motion 
dismissing  the  cause,  and  releasing  the  attach- 
ment sued  out  therein  and  levied  on  the  propeiv 
ty  of  defendants,  is  a  final  decree,  and  cannot  at 
a  subsequent  term;  under  said  sections,  be  set 
aside  either  on  motion  of  an  original  party  or  of 
a  stranger  interested  in  the  subject  matter  of 
the  suit 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  {{  1034-1047;  Dec.  Dig.  <&=»430. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  Decree  or  Judg- 
ment] 

8.  JuDOMBNT  ^ss>342— Final  Decbee— Jubib- 
DicnoN  TO  Set  Aside— Plbadino  and  Peg- 
CESS— Necessity. 

While  courts  of  record  independently  of 
statute  have  inherent  power  after  the  term,  for 
good  cause  shown,  to  set  aside  their  final  judg- 
ments* and  decrees  and  to  reinstate  causes  on 
their  dockets,  they  have  no  such  jurisdiction  in 
the  absence  of  proper  pleadings  and  process  to 
the  parties. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  §§  668-671 ;  Dec.  Dig.  <S=»842.] 

(Additional  SyUdbut  Ip  Editorial  Staff.) 

4.  Dismissal  and  Nonsxtit  ^=s>29  —  Volun- 
taby  Dismissal— "Retbaxit.** 

A  "retraxit"  is  technically  the  voluntary 
acknowledgment,  made  in  open  court  by  the 
plaintiff,  that  he  has  no  cause  of  action  and 
will  proceed  no  further. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit  Cent  Dig.  i  2;  Dec  Dig.  ^=:> 
29. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Retraxit] 

Appeal  from  Circuit  Court,  Braxton  County. 

Suit  by  Elwood  D.  Fnlton  against  Joseph 
Ramsey,  Jr.,  and  others.  From  the  decree, 
William  Crennell,  Jr.,  Interyening  petitioner, 
appeals.   Affirmed. 

Linn  &  Byrne,  of  Charleston,  and  John  W. 
Davis,  of  Clarksburg,  for  appellant  Ben- 
jamin A.  Richmond,  of  Cumberland,  Md.,  and 
Haymond  &  Fox,  of  Sutton,  for  appellee. 

MILLER,  J.  This  is  an  appeal  by  William 
Crennell,  Jr.,  not  a  party  to  the  original 
cause,  but  a  stranger,  from  a  decree  pro- 
nounced July  19,  1013,  on  motion  of  Henry 
G.  Darls,  one  of  the  defendants  to  the  original 
cause,  appearing  solely  for  the  purpose,  set- 


ting aside  a  supplementary  decree  made  De- 
cember 9,  1912,  on  the  ex  parte  petition  and 
motion  of  appellant,  setting  aside  the  final 
decree  pronounced  in  said  original  cause  on 
June  24, 1912,  and  reinstating  the  case  on  the 
docket,  on  the  ground  that  said  decree  of  De- 
cember 9,  1912,  was  improvidently  made, 
without  jurisdiction  to  enter  the  same,  and 
ordering  the  cause  to  be  stricken  from  the 
docket 

The  final  decree  of  June  24, 1912,  which  ap- 
pellant by  his  interrening  petition  sought  to 
vacate  and  set  aside,  and  to  be  permitted  to 
intervene  in  and  further  prosecute  the  cause, 
admits  satisfaction  of  all  claims  and  demands 
set  out  in  the  bill  against  each  and  all  of  the 
defendants  thereto,  and  on  plaintUTs  mo- 
tion ordered  that  the  bill  be  dismissed  satis- 
fied, and  that  all  orders  and  decrees  in  his  fa- 
vor jtheretofore  entered  therein  be  discharg- 
ed, and  all  claims  to  any  and  aU  sums  against 
each  and  all  of  the  defendants  on  account 
thereof  be  released  satisfied  and  discharged, 
and  that  the  several  attachments  sued  out 
by  the  plaintiff  therein  and  levied  upon  coal 
lands  in  the  counties  of  Braxton,  Qllmer, 
Lewis  and  Harrison,  in  the  State  of  West 
Virginia,  be  discharged  and  released,  and 
that  an  matters  and  things  involved  in  said 
proceeding  upon  the  part  of  the  plaintiff 
were  by  him  acknowledged  to  be  satisfied  and 
discharged,  and  each  and  all  of  the  parties 
defendant  released  and  discharged  therefrom. 
And  a  copy  of  said  order  was  ordered  to  be 
recorded  in  the  ofl9ce  of  the  clerk  of  the  coun- 
ty court  of  the  respective  counties  in  which 
attachments  were  levied  as  aforesaid,  as  evi- 
dence of  the  release  and  discharge  thereof. 

In  his  said  petition  to  intervene  appellant 
bases  his  right  on  an  alleged  assignment  by 
Fulton  to  him  of  February  18,  1910,  and 
rights  thereby  acquired,  and  alleged  notice 
thereof  to  defendants,  and  the  alleged  wrong- 
ful, illegal,  fraudulent  and  collusive  dismissal 
of  said  cause,  without  his  knowledge  or  con- 
sent 

The  assignment  referred  to  in  said  petition, 
after  reciting  the  pendency  of  a  suit  in  eq- 
uity instituted  by  Crennell  against  Fulton,  in 
the  Court  of  Common  Pleas,  of  Fayette  Coun- 
ty, Pennsylvania,  to  recover  certain  moneys 
set  forth  in  the  amended  bUl  therein,  and  of 
another  suit  in  equity  instituted  by  him 
against  said  Fulton  and  others,  in  the  Circuit 
Court  of  Braxton  County,  West  Virginia,  to 
recover  the  claims  set  forth  in  the  bill  filed 
therein,  embracing  the  same  which  were  in- 
volved in  said  first  mentioned  suit,  and  that 
in  the  said  last  mentioned  suit  an  attachment 
had  been  sued  out  against  the  property  and 
claims  of  said  Fulton,  and  upon  which  attach- 
ment T.  Marcellus  Marshall  had  been  desig- 
nated as  being  indebted  to  or  having  in  his 
possession  property  and  claims  belonging  to 
said  Fulton,  and  who  was  summoned  to  an- 
swer, and  had  filed  his  ansvrer,  and  whereby 
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It  appeared  tbat  said  Marshall,  by  decree  of 
the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  West  Virginia,  at 
Parkersburg,  was  indebted  to  said  Fulton, 
and  that  the  amount  of  said  decree  was. 
claimed  by  W.  E.  Haymond  by  assignment 
from  said  Fulton,  provides,  that  in  consider- 
ation of  the  waiver  by  Crennell  of  his  attach- 
ment in  the  cause  so  pending  In  the  Circuit 
Court  of  Braxton  County,  to  be  evidenced  by 
an  order  to  be  entered  of  record  tjierein,  Ful- 
ton thereby,  but  without  in  any  manner  rec- 
ognizing or  conceding  the  claims  of  Crennell, 
and  reserving  the  right  to  make  full  defense 
thereto,  assigned  and  transferred  to  Crennell 
80  much  of  the  moneys  claimed  by  him  in  the 
suit  In  equity  instituted  by  him  against  Jo- 
seph Ramsey  and  others  in  the  Circuit  Court 
of  Braxton  County,  as  might  be  sufficient  to 
satisfy  any  decree  that  might  be  pronounced 
in  favor  of  Crennell  in  either  of  the  two 
suits  aforesaid  so  instituted  by  him,  and 
thereby  authorized  and  directed  the  applica- 
tion of  any  money  which  might  be  recovered 
by  him  or  to  which  he  Is  entitled  In  said  suit 
against  Ramsey  and  others,  toward  the  satis- 
faction in  whole  or  in  part  of  any  decree 
which  might  be  so  obtained  by  said  Cren- 
nell; said  assignment  not  to  operate  to  itn- 
pede  or  in  any  wise  obstruct  or  delay  the 
prosecution  of  the  suits  of  the  said  Crennell, 
or  to  in  any  way  prejudice  his  rights,  save 
and  except  with  reference  to  indebtedness  so 
existing  against  the  said  Marshall ;  and  said 
assignment  was  in  no  event  to  be  so  con- 
strued to  prejudice  Fulton  as^to  any  Jurisdic- 
tional questions  which  might  be  involved  in 
the  suit  instituted  by  Crennell  In  the  Circuit 
Court  of  Braxton  County  against  him. 

In  his  intervening  petition  appellant  also 
alleges  that  by  decree  or  order  pronounced 
on  September  10,  1912,  in  his  cause  against 
Fulton  in  the  Common  Pleas  Court  of  Fay- 
ette County,  Pennsylvania,  referred  to  in 
said  assignment,  Fulton  had  been  required 
to  account  to  him  as  set  forth  in  said  decree, 
a  copy  of  which  he  exhibits  with  his  petition. 

The  decree  so  made  on  appellant's  said  pe- 
tition, without  notice  to  or  process  against 
the  parties,  after  reciting  the  petition,  and 
appellant's  motion,  set  aside  said  decree  of 
June  24,  1912,  and  reinstated  said  cause  on 
the  docket,  and  directed  that  it  be  further 
prosecuted,  either  in  the  name  of  said  pe- 
titioner, or  by  petitioner  as  a  co-plaintiff 
with  said  Fulton;  but  provided  that  no  fur- 
ther proceedings  should  be  had  therein  un- 
til the  defendants  should  have  had  due  no- 
tice of  said  order.  So  that  if  we  should  now 
sustain  appellant's  appeal  and  reverse  and 
set  aside  the  order  now  appealed  from,  it 
would  result  in  reinstating  said  decree  of 
December  9,  1912,  pronounced  without  any 
process  or  notice  to  defendants,  and  deprive 
them  of  the  benefits  of  the  decree  of  June  24, 
1912,  without  an  opportunity  to  be  heard 
thereon,  or  on  any  of  the  issues  of  fact  pre- 
sented by  said  petition. 


Appellant  would  support  the  authority  and 
jurisdiction  of  the  court  to  pronounce  said 
decree  of  December  9,  1912,  on  two  grounds: 
First,  on  sections  11  and  12,  serial  sections 
4842  and  4843,  chapter  127,  Code  1913:  sec- 
ond, on  the  inherent  power  and  jurisdiction 
of  courts  of  record  over  their  final  judgments 
and  decrees  not  only  before  but  after  the  end 
of  the  term  at  which  they  are  entered,  to  set 
them  aside  for  causa 

[1 ,  2,  4]  We  inquire  then,  can  the  decree  of 
December  9,  1912,  be  sustained  upon  the  au- 
thority of  said  sections  11  and  12,  of  chapter 
127,  of  the  Code  (sees.  4842,  4843)  ?  This  de- 
pends on  whether  those  sections  apply  to  de- 
crees of  that  class.  We  have  distinctly  de- 
cided that  those  sections  do  not  apply  to  suits 
closed  by  final  decrees,  but  only  to  non-suits 
and  dismissals  before  decree,  or  to  orders 
and  decrees  which  amount  to  no  more  than 
dismissals  or  non-suits.  Waldron  v.  Harvey, 
54  W.  Va.  608,  615,  46  S.  E.  603,  102  Am.  St 
Rep.  959;  Glascock  v.  Brandon,  35  W.  Va, 
84,  12  S.  E.  1102;  Pethtel  v.  McCullough,  49 
W.  Va.  520,  39  S.  E.  199.  The  decree  here 
amounted  to  more  than  a  mere  dismissal  or 
non-suit;  and  to  more  than  a  mere  retraxit, 
which,  technically  speaking,  is  the  voluntary 
acknowledgment  that  plaintiff  has  no  cause 
of  action  and  will  proceed  no  further,  made 
by  him  in  open  court  McPherson  v.  Swift, 
116  N.  W.  76,  82,  22  S.  D.  165,  133  Am.  St 
Rep.  907,  note ;  Pethtel  v.  McCullough,  supra. 
It  amounted  to  a  final  decree,  barring  recov- 
ery, and  a  new  suit  for  the  same  cause.  It 
is  the  acknowledgment  of  satisfaction  of  any 
claim  or  demand  plaintiff  may  have  had,  and 
for  this  additional  reason  Is  all  the  more 
binding  on  him.  Miller  v.  Beck,  108  Iowa, 
575,  79  N.  W.  344,  346.  True  the  decree  to 
terms  does  not  appear  to  have  been  a  consent 
decree ;  but  does  it  not  amount  to  the  same 
thing?  Such  a  decree  by  our  decisions 
amounts  to  an  adjudication  of  the  merits  d 
the  cause.  Pethtel  v.  McCullough,  supra.  It 
is  an  adjudication  of  every  thing  which  was 
actually,  or  might  have  been  litigated  in  the 
suit  as  to  the  parties  to  that  suit  Wohlford 
V.  Compton,  79  Va.  333. 

[3]  But,  on  the  second  proposition,  relied 
on,  had  the  court  inherent  power  for  causes 
alleged  in  appellant's  petition  to  set  aside 
such  final  decree  and  reinstate  the  cause? 
For  good  cause  shown,  and  fraud  in  the  pro- 
curement of  a  decree  Is  one  of  such  causes, 
It  is  generally  held  that  courts  of  record  do 
have  inherent  power,  even  on  the  complatot 
of  strangers,  with  substantial  rights  or  inter- 
ests in  the  subject  matter  of  the  litigation, 
and  on  proper  showing,  to  set  aside  and 
vacate  their  judgments  and  decrees,  and  to 
reinstate  the  same  on  the  docket  But,  after 
the  term,  such  power  and  jurisdiction  does 
not  exist  without  pleadings  and  process.  Na- 
tional Power  &  Paper  Co.  v.  Rossman,  122 
Minn.  355,  142  N.  W.  818,  820,  821,  Ann.  Cafl. 
1914D,  830 ;  15  Bncy.  PI.  &  Pract  273. 

Numerous  other  questions  were  presented 
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in  the  briefs  and  oral  arguments  of  able 
counsel,  such  as  laches  on  the  part  of  Cren- 
nell;  whether  said  assignment  amounted  to 
an  equitable  assignment  or  lien  on  the  claims 
of  Fulton;  or  a  mere  contract  for  an  assign- 
ment or  equitable  lien  in  the  event  Grennell 
should  thereafter  recover  of  Fulton  anything 
in  his  said  suits  against  him,  and  was  such  a 
contract  as  entitled  Grennell  to  intervene  be- 
fore decree  or  judgment  against  Fulton.  In- 
asmuch as  the  proper  parties  were  not  be- 
fore the  court  on  said  petition,  and  the  court 
bad  no  jurisdiction  to  pronounce  the  decree 
of  December  9,  1912,  thereon,  we  do  not  think 
it  would  be  proper,  in  the  absence  of  the  par- 
ties, to  anticipate  these  questions,  or  express 
any  opinion  thereon. 

We  are  of  opinion,  therefore,  to  affirm  the 
decree,  with  the  proviso  that  nothing  here 
or  in  the  decree  appealed  from  shall  preju- 
dice the  rights  of  appellant  to  any  relief  to 
which  he  may  be  entitled  on  said  petition  or 
in  any  proper  suit  or  proceeding  hereafter 
instituted  by  him  to  vindicate  his  rights  in 
the  premises. 


(76  W.  Va.  106) 
SPERRY  et  al.  v.  TULLEY  et  al.    (No.  1903.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  30,  1915.) 

(Syllabus  hy  the  Court,) 

1.  Pabtnebship  ^=>101— Indebtedness— Con- 
TBiBUTioN— Liability  of  Pabtners. 

The  question  of  liability  of  partners  to  con- 
tribute on  account  of  indebtedness  incurred  in 
the  purchase  of  property  used  by  the  firm  in 
its  business  depends  upon  the  relation  in  time 
of  the  partnership  agreement  to  the  purchase. 

[Ed.  Note. — For  other  cases,  see  Partnerslup« 
Cent  Dig.  §  155;    Dec.  Dig.  «=»101.] 

2.  Pabtnebship  ^=s>101— Indebtedness— Pub- 
chase    OF    PROPEBTY— LlABtLITT    OF    PaBT- 

NEB— CONTRI BUTION . 

If  the  purchase  is  subsequent  to  the  agree- 
ment, it  is  a  partnership  transaction,  and  the 
purchase-money  debt  a  nrm  liability,  discharge 
of  which  by  one  or  more  of  the  members  of  the 
firm  entitles  them  to  contribution  from  their  as- 
Bociates. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §  155 ;    Dec.  Dig.  <S=>101.] 

3.  Pabtnebship  ^=:»101^Pabtnebship  Debt 
—Payment  by  Pabtnkb— Contbibution. 

If,  in  such  case,  some  of  the  members  of 
the  firm  have  become  insolvent,  the  solvent  mem- 
bers must  contribute  to  the  extent  of  the  in- 
debtedness. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §  155;   Dec.  Dig.  «©=>101.] 

Appeal  from  Circuit  Court,  Braxton 
County. 

Suit  by  Clarence  B.  Sperry,  administrator, 
etc.,  and  others,  against  J.  V.  Tulley  and 
othera  From  decree  for  plaintifCs,  defend- 
ants appeal.    Affirmed. 

Unn,  Byrne  &  Hines  and  C.  L.  Smith,  all 
of  Charleston,  for  appellants.  W.  L.  Arm- 
strong and  Hines  &  Kelly,  all  of  Sutton,  for 
appellees. 


POETENBARGER,  J.  The  decree  from 
which  this  appeal  was  taken  is  one  enforcing 
contribution  among  copartners  in  a  horse 
transaction. 

Trexler  Bros,  sold  them  a  stallion  at  the 
price  of  $3,000,  upon  the  understanding  and 
agreement  that  each  was  to  take  one  or  more 
of  the  15  shares  of  $200  each,  and  took,  In 
payment,  three  $1,000  negotiable  notes,  sign- 
ed by  the  subscribers  for  10  shares.  The 
subscribers  for  4  shares  did  not  sign  the 
notes.  By  an  arrangement  with  the  selling 
agent,  one  of  them  paid  nothing;  his  share 
being  a  gift  Three  of  the  shares  were  paid 
for  in  cash,  property,  and  independent  notes. 
Od  the  three  $1,000  notes  credits  were  in- 
dorsed to  the  extent  of  $800,  representing  the 
4  shares  held  by  those  who  did  not  sign  them. 
These  notes  were  assigned  to  Louis  Bennett. 
One  share  was  not  individually  subscribed 
at  all,  but  its  price  was  included  in  the  notes; 
in  other  words,  nonsubscription  thereof 
wrought  no  abatement  from  the  price  of  the 
horse. 

In  the  results  of  the  enterprise,  the  pro- 
spectus w^as  not  fulfilled.  The  returns  were 
but  little,  if  anything,  in  excess  of  the  ex- 
penses. The  horse  died  after  this  suit  was 
brought,  and  no  part  of  the  capital  invested 
has  ever  been  returned.  For  balances  due 
on  two  of  the  notes  the  holder  recovered  judg- 
ments ;  one  for  $1,153.53,  against  G.  M.  Spo- 
naugle,  J.  O.  Baxter,  L.  D.  Pepper,  G.  R.  Gib- 
son, Edwin  Morrison,  and  L.  A.  Koontz, 
which  was  satisfied  by  Morrison;  and  the 
other  for  $882.95,  against  Sponaugle,  Baxter, 
Pepper,  Gibson,  and  Cecil  Denbam,  which 
was  satisfied  by  Denham.  Two  of  the  par- 
ties, Sigler,  subscriber  for  2  shares,  and  Freil, 
subscril>er  for  one,  were  dead  at  the  dates  of 
the  procurement  of  these  Judgments.  In  the 
first  action  there  was  no  service  of  process  on 
Denham,  and  in  the  second  none  on  Morrison 
or  Koontz. 

This  equity  suit  was  instituted  by  Sperry, 
administrator  of  the  estate  of  Sigler,  and 
Morrison  and  Denham,  against  all  the  other 
living  copartners  and  the  administratrix  of 
Freil,  to  settle  the  partnership  business  and 
compel  those  of  them  who  did  not  sign  the 
notes  to  contribute  to  the  payment  of  the 
two  judgments  herein  described.  The  bill 
alleges  nonpayment  of  any  part  of  the  pur- 
chase money  of  the  horse  by  T.  G.  Berry,  J. 
V.  Tulley,  Momcn  Rhea,  holders  of  one  share 
each,  and  J.  M.  Maple  and  C.  W.  Maple,  joint 
owners  of  another,  and  charges  them  with 
having  entered  into  a  secret  and  fraudulent 
arrangement  with  Trexler  Bros.,  by  which 
they  were  to  have  4  shares  for  their  services 
in  procuring  the'  signatures  of  the  other  par- 
ties to  the  notes.  The  indorsement  on  the 
notes  of  credits  amounting  to  $800  is  alleged 
to  have  been  made  in  pursuance  of  such  secret 
agreement,  and  the  real  purchase  price  to 
have  been  only  $2,200,  and  therefore  a  con- 
spiracy on  the  part  of  the  holders  of  said  4 
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Bhares  to  deceive,  cheat,  defraud,  and  over- 
reach those  who  executed  the  notes  is  charg- 
ed. The  bill  further  alleges  the  partnership 
agreement  antedated  the  purchase  of  the 
horse,  and  contemplated  it  as  a  firm  transac- 
tion, and  the  agreement  for  such  purchase 
was  consummated;  wherefore  all  became 
Jointly  liable  for  the  purchase  money,  not- 
withstanding the  failure  of  part  of  them  to 
Join  in  the  purchase-money  notes.  It  also 
charges  insolvency  of  Pepper,  Baxter,  Koontz, 
and  Sponaugle. 

Deeming  the  purchase  of  the  horse  to  have 
been  made  on  behalf  of  all  the  parties  at  the 
price  of  $3,000,  In  pursuance  of  an  antecedent 
partnership  agreement,  the  court  decreed  con- 
tribution agreeably  to  the  prayer  of  the  biU. 
Though  the  commissioner  to  whom  the  cause 
was  referred  for  inquiry  and  findings  as  to 
the  facts  did  not  spedflcally  report  the  rela- 
tive date  of  the  partnership  agreement,  he 
treated  it  as  having  preceded  the  purchase, 
and  impliedly  so  found ;  for  he  reported  the 
purchase  price  as  a  firm  liability  conferring 
right  to  contribution  on  those  who  had  paid, 
or  were  botmd  to  pay,  more  than  the  capital 
they  had  agreed  to  put  in.  Overruling  ex- 
ceptions to  this  finding,  the  court,  upon  the 
evidence,  came  to  the  same  conclusion. 

[1  ]  The  existence  of  a  copartnership  among 
the  parties  Is  overwhelmingly  established  by 
the  evidence.  All  the  parties  met  as  quasi 
stockholders  and  elected  managing  agents 
called  directors  and  carried  on  business  for 
three  years.  All  turns  upon  the  commence- 
ment of  the  partnership  or  the  relation  there- 
of to  the  purchase  and  the  legal  effect  of  such 
relatioa  The  date  of  the  agreement  must 
be  gathered  largely  from  the  circumstances. 
Berry  and  the  agent  of  Trexler  Bros,  went 
around  among  the  parties  and  secured  their 
co-operation.  Some  sort  of  a  written  agree- 
ment was  signed  by  them,  a  copy  of  which 
was  retained,  but  has  been  lost,  and  Its  con- 
tents are  not  disclosed  by  the  evidence.  The 
capital  was  not  assembled  in  advance  of  the 
purchase.  All  stood  upon  an  agreement  fix- 
ing their  relative  Interests,  and  this  must 
have  preceded  the  purchase.  At  the  date 
thereof  no  purchase  had  been  made  and  the 
horse  had  not  been  delivered.  Though  the 
fact  is  not  specifically  established  by  evi- 
dence, it  may  well  be  assumed  the  parties  all 
knew  what  horse  was  to  be  purchased,  for 
his  character  and  pedigree  were  important 
elements  or  factors  in  the  prospective  enter- 
prise. All  of  these  circumstances  and  others 
strongly  tend  to  support  the  court's  finding, 
and,  for  that  reason,  we  are  unable  to  see 
that  it  is  wrong. 

[2,  81  The  subsequent  purchase  of  the 
horse  was  necessarily  a  firm,  and  not  an  in- 
dividual, transaction,  from  which  the  right 


of  contributlcm  results.  Though  the  partner- 
ship agreement  required  only  limited  amountE 
of  capital  to  be  paid  in,  the  law  bound  all 
of  the  parties  for  firm  obligationa  From 
these  limitations  of  the  partnership  agree- 
ment afforded  no  protection.  Tbose  who  have 
been  compelled  to  pay  more  than  they  agreed 
to  contribute  have  paid  it  for  the  firm,  on 
account  of  a  firm  debt,  and  they  take  tbe 
shoes  of  the  creditor.  Suppose  one  member 
had  advanced  the  entire  $3,000  on  the  faith 
of  the  agreement  Would  he  not,  as  a  matter 
of  common  and  ordinary  reason  and  justioe, 
be  entitled  to  require  his  associates  to  reim- 
burse him  to  the  extent  of  the  amounts  they 
agreed  to  pay?  As  to  the  sum  so  advanced^ 
he  would  be  a  firm  creditor,  but,  on  the  ad- 
justment of  accounts  among  the  members  as 
partners,  he  could  require  them  to  contribute 
their  capital  in  accordance  with  the  agree- 
ment If  some  of  the  members  were  insol- 
vent, or  have  become  so  since  the  making  of 
the  agreement,  the  law  holds  the  solvent 
members  liable  to  the  extent  of  the  debts,  not 
merely  to  the  extent  of  their  copartnersh^ 
agreement,  wherefore  they  must  put  in  rata- 
bly more  than  they  agreed  to  pay.  In  Gouth- 
waite  V.  Duckworth,  12  fiSast,  421,  Lord  El- 
lenborough  said: 

'*It  comes  to  the  question  whether,  contem- 
porary with  the  purchase  of  the  goods,  there  did 
not  exist  a  joint  interest  between  these  defend- 
ants. Tbe  goods  were  to  be  purchased,  as  Du^- 
worth  states  in  bis  examination,  for  the  ad- 
venture; that  was  the  agreement  Then,  what 
was  this  adventure?  Did  it  not  commence  with 
the  purchase  of  these  goods  for  the  purpose 
agreed  upon,  in  the  loss  and  profits  of  which  the 
defendants  were  to  share?' 

He  answered  the  question  in  the  afSrma- 
tive,  and  held  the  purchase  a  partnership 
transaction.  To  the  same  effect,  see  Smith 
V.  Craven,  1  Cromp.  &  Jerv.  500 ;  Browne  v. 
Gibbons,  5  Bro.  P.  G.  491;  Gardiner  v. 
Childs,  8  G.  &  P.  345;  CoUyer's  Law  Part  ppu 
806  to  619;  Lindley's  Law  Part  p.  24a 

Manifestly  the  basis  of  adjustment  is  the 
partnership  agreement,  not  the  notes  given 
for  a  firm  obligation.  Having  made  this 
agreement,  those  who  failed  to  Join  in  the 
three  $1,000  notes  could  not  withdraw  from 
it  secretly  and  dandeetinely  as  they  attempt- 
ed to  do.  None  of  the  other  parties  had 
knowledge  of  their  separate  and  individual 
transactions  with  Trexler  Bros.'  agent  until 
after  exchange  of.  the  notes  for  the  horse. 

The  basis  of  the  decree  is  clearly  right, 
and  all  that  remain  are  some  criticisms  of 
the  bill.  We  think  it  sufficiently  alleges  the 
partnership,  and  the  allegations  of  fraud 
are  unimportant.  The  right  of  the  plaintiff^ 
springs  out  of  the  contract,  not  fraud,  and 
the  decree  has  a  firm  foundation  In  the  con- 
tract 

Seeing  no  error  In  the  decree^  we  affirm  it. 
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OOFFMAN  T.  VIQUBSNHT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  30,  1915.) 

(Syllahm  Jnf  the  Court.) 

1.  Ksw  Trial  <8s»68— Bvidencb—Ebbonbotts 
Veedict. 

If  the  issues  of  fact  do  not  depend  wholly 
upon  coDflicting  testimony  of  witnesses,  but 
also  upon  facts  and  circumstances,  admitted  to 
be  true  or  clearly  proven  and  not  denied,  which 
are  controlling  in  their  character  and  inconsist- 
ent with  the  testimony  of  witness  for  one  of 
the  parties,  and  the  jury  renders  a  verdict,  dis- 
regarding such  facts  and  circumstances,  the 
court  should;  on  motion,  set  it  aside  as  being 
contrary  to  the  great  weight  of  evidence. 

[Ed,  Note. — For  other  cases,  see  New  Trial, 
Gent  Dig.  §§  13&-140 ;  Dec.  Dig.  «=:»68.] 

2.  GoNTBAGTS  ^=^97  —  Fbattd  ^  Dbfbnsb  to 

CONTBACT— WaIVZB^ 

A  party  who  relies  on  fraud  to  defeat  a 
contract  must  act  with  due  dilif^ence  after  the 
discovery  thereof,  or  after  he  has  had  opportuni- 
ty to  discover  it  by  the  exercise  of  reasonable 
diligence,  else  he  will  be  deemed  to  have  waiv- 
ed it 

[Ed.  Note.— :For  other  cases,  see  Contracts, 
Cent  Dig.  §§  442-^46 ;  Dec.  Dig.  «=»97.] 

8.  CoNTBACTS  4&==>94,  97— Validity— Pbocubb- 

MENT  -BY  F&AUD  —  ELECTION  —  CONCLUSIVE- 
NESS. 

A  contract  fraudulently  procured  is  not 
void,  but  only  voidable,  and  the  party  complain- 
ing may  elect  to  repudiate  it  or  to  be  bound 
by  it  He  has  but  one  election,  and  if  he  elects 
to  be  bound,  after  knowledge  of  the  fraud,  he  is 
thereby  concluded. 

[Ed.  Note. — ^For  other  cases,  see  Contracts, 
Cent  Dig.  J$  420-430,  442-446,  1160,  1164, 
1165 ;  Dec  Dig.  «=>94,  97.1 

4.  CONTBACTB  ^S»97— CONTBACT  FbAUDULENT- 

LY  Procubed — ^Election— Pboof. 

He  may  elect  by  word  or  act,  and  acts 
which  disclose  an  intention  to  be  bound  by  the 
contract  are  sufficient  to  prove  an  election. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  442-446 ;  Dec.  Dig.  <&=5>97.] 

6.  CoNTBACTS  <d=s»845.  346  —  Contbact  PBo- 

OUBED  BY  FbAUD — ^FLEADING — EVIDENCE. 

A  special  replication  is  not  necessary  to  a 
special  plea  of  fraud  in  the  procurement  or 
failure  in  the  consideration  of  a  contract,  au- 
thorized by  section  5.  c.  126,  Code  1913  (sec. 
4825).  A  general  replication  is  the  only  proper 
reply  to  such  plea,  and  on  the  issue  thus  joined, 

glaintiff  mav  introduce  any  evidence  that  would 
e  admissible  under  a  special  replication  if  one 
were  allowed. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Di«,  §1  1714.  1717-1751;  Dec.  Dig.  «=» 
845,  346J 

6.  Fbaxxds,  Statute  of  ^=»50— Obal  Option 
TO  Cancel  Tbade— Validity. 

An  oral  agreement  to  cancel  a  trade  at  the 
election  of  one  of  the  parties  to  it,  if  he  should 
become  dissatisfied  at  any  time,  is  not  an  agree- 
ment not  to  be  performed  in  a  year,  and  nee^ 
not  be  in  writing  to  be  enforceable;  and  it  is 
error  to  Instruct  the  jury  that,  if  they  believe 
from  the  evidence  it  was  not  to  be  performed 
in  a  year,  it  is  not  binding. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {§  75-77 ;   Dec  Dig.  <$=:»50.] 

7.  Appeal  and  Ebbob  ^=s>984— Discbetion- 
ABY  Ruling. 

Wide  discretion  is  given  the  trial  conrt  re- 
specting payment  of  cost  on  awarding  a  new 


trial,  and  this  conrt  will  not  interfere  with  its 
ruling  in  that  respect,  unless  it  clearly  appears 
such  discretion  has  been  abused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }§  3815,  3881-3888 ;  Dec  Dig. 
«=»984.] 

Error  to  Circuit  Court,  Barbour  County. 

Action  by  James  M.  Coffman  against  J.  A. 
Viquesney.  Verdict  for  defendant  set  aside, 
and  he  brings  error.    Affirmed. 

J.  Hop  Woods  and  J.  Blackburn  Ware, 
both  of  Fhilippl,  for  plaintiff  in  error.  Har- 
vey W.  Harmer,  of  Clarksburg,  and  Harry  H. 
Byrer,  of  Philippl,  for  defendant  in  error. 

WILLIAMS,  J.  Defendant  was  awarded 
this  writ  of  error  to  an  order  setting  aside 
the  verdict  of  a  Jury  found  In  his  favor. 

[1]  This  action  of  debt  was  brought  against 
him  upon  a  renewal  note  for  $1,000,  given 
originally  for  10  shares  of  stock  In  the  Bel- 
ington  Brick  Company,  of  the  par  value  of 
$100.  The  note,  of  which  the  one  sued  on  is 
the  last  of  a  series  of  renewals,  was  made  on 
the  19th  of  February,  1906.  Defendant 
pleaded  the  general  issue,  and  also  filed  a 
special  plea,  duly  verified,  averring  fraud  in 
the  procurement  of  the  note,  failure  of  con- 
sideration, and  a  guaranty  by  plalntlif  that 
the  stock  would  pay  at  least  10  per  cent 
dividend.  He  also  filed  sets-off  for  the  in- 
terest bje  liad  paid  on  the  note  at  each  re- 
newal. Plaintiff  replied  generally,  and  on 
the  issues  thus  Joined  the  Jury  found,  In 
favor  of  defendant,  the  sum  of  $353.84.  On 
motion  of  plaintiff  the  court  set  the  verdict 
aside  and  awarded  a  new  trial.  Counsel 
for  defendant  insist  this  was  error.  The 
testimony  is  very  conflicting,  plaintiff  and  de- 
fendant swearing  directly  contrary  to  each 
other  upon  the  matters  averred  In  the  plea, 
and  it  is  insisted  that  the  finding  of  the  Jury 
was  conclusive.  It  is  a  rule,  too  well  es- 
tablished to  require  citation  of  authorities, 
that  where  a  verdict  rests  solely  upon  con- 
fiicting  testimony  of  witnesses,  the  court  has 
no  right  to  disturb  llL  But  If  there  are  facts 
or  circumstances,  controlling  in  their  charac- 
ter, admitted  to  be  true,  or  clearly  proven, 
which  are  inconsistent  with  the  testimony 
upon  wlhlch  the  jury  based  their  verdict,  the 
court  may,  and  should  set  it  aside,  as  being 
contrary  to  the  great  weight  of  the  evidence. 
Butcher  v.  Sommerville,  67  W.  Va.  261,  67 
S.  E.  726;  Coalmer  v.  Barrett,  61  W.  Va.  237, 
56  S.  E.  385 ;  and  Devericks  v.  Fair  Ground 
Imp.  Co.,  73  W.  Va.  174,  80  S.  E.  143. 

This  brick  plant  was  located  at  Bellngton 
where  defendant  lived,  and  had  commenced 
to  operate  only  a  few  months  before  the  sale 
of  stock  to  defendant.  He  testified  that 
plaintiff  came  to  him  to  sell  him  stock,  and 
assured  him  that  he  was  an  experienced  man- 
ufacturer of  brick;  that  the  company  had 
the  best  proposition  he  had  ever  seen,  and 
told  him,  if  he  would  buy  the  stock,  he  would 
guarantee  it  to  pay  a  dividend  of  10  per  cent 


^s»For  other  cases  see  same  topic  and  KETt-NUMBBR  in  all  Key-Numbered  Dlgesta  and  Indexea 
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He  says  he  relied  on  those  representations 
and  statements  as  true  and  bought  10  shares, 
and  executed  his  note  therefor,  for  $1,000. 
A  stock  dividend  was  declared  the  first  year, 
but  no  dividend  of  any  kind  was  ever  de- 
clared thereafter.  When  first  incorporated 
the  company  consisted  of  five  stockholders, 
and  was  capitalized  at  $15,000.  Plaintiff 
says  J.  I.  Alexander,  one  of  the  stockholders, 
was  going  to  move  to  Washington,  and  he 
bought  35  shares  from  him  and  paid  par 
value  for  it.  There  is  no  evidence  the  stock 
was  not  supposed  to  be  worth  par  at  the  time 
of  the  organization  of  the  company.  Bad 
management  thereafter  appears  to  have  ren- 
dered the  stock  worthless,  but  Just  when  it 
became  worthless  does  not  appear.  Mr. 
Frank  Stout  had  sold  his  stock  to  Mr.  J.  A. 
Crlslip,  another  one  of  the  incorporators, 
and  there  then  remained  but  three  stockhold- 
ers in  the  company.  It  was  necessary  to 
have  five  in  order  to  preserve  the  corporate 
existence,  and  that  is  the  reason  assigned  by 
plaintiff  for  wishing  to  sell  some  of  the  stock 
to  defendant  Defendant  admits  that  he  was 
interested,  in  a  general  way,  in  the  develop- 
ment of  the  town  of  Belington,  and  encourag- 
ed the  establishment  of  the  brick  plant  at 
that  place.  There  is  some  evidence  of  dis- 
agreement among  the  original  incorporators, 
as  to  the  management,  and  that  Alexander 
and  Stout  were  bought  out  by  plaintiff  and 
Crislip  to  get  rid  of  them,  but  that  is  not 
material.  The  company  began  operations  in 
December,  1905,  and  defendant  purchased  the 
10  shares  in  February,  1906.  Only  one  kiln, 
150,000  brick,  had  been  burned  at  that  time. 
Plaintiff  was  then,  and  continued  thereafter 
to  be,  a  director  and  the  general  manager  of 
the  company.  Immediately  after  his  stock 
purchase,  defendant  was  elected  a  director 
and  secretary  of  the  company,  and  contin- 
ued as  such.  It  does  not  appear  that  there 
were  ever  more  than  five  stockholders  in  the 
company  at  any  one  time.  The  plant  was 
operated  five  or  six  years,  before  its  proper- 
ty was  sold  and  the  company  went  out  of 
business.  Defendant  says  he  often  complain- 
ed to  plaintiff  that  the  stock  was  not  paying 
dividends,  as  he  had  represented  it  would, 
and  that  plaintiff  always  offered  some  ex- 
cuse and  said  it  would  pay  out  by  and  by. 
But  it  does  not  appear  that  defendant  ever 
notified  plaintiff,  until  after  suit,  or  at  least 
until  after  he  had  placed  the  note  in  the 
hands  of  his  attorney  for  suit,  that  he  re- 
lied on  the  alleged  fraud,  or  guaranty,  as  9 
defense  to  the  note,  although  he  had  renewed 
it  and  paid  the  Interest  on  each  renewal 
numerous  times.  On  receiving  a  letter  from 
plaintiff's  attorney,  evidently  concerning  the 
note,  defendant  wrote  plaintiff  a  letter  of 
date  March  26, 1912,  in  which  he  acknowledg- 
ed receiving  a  letter  from  his  attorney,  and, 
continuing,  says: 

"I  cannot  understand  why  you  have  taken  this 
course,  especially  without  saying  to  me  that  you 
had  to  have  the  money.    If  you  remember  when 


I  purchased  this  stock  it  was  your  absolute  prom- 
ise that  you  would  give  me  all  the  time  that  I 
desired,  and  while  it  is  true  that  this  has  been 
running  for  some  time,  yet  it  is  also  true  that 
this  stock  was  absolutely  worthless,  and  I  am 
simply  making  you  a  donation  of  $1,000.  It 
doesn^t  suit  me  to  pa^  this  at  this  time,  but 
will  pay  it  some  time  m  the  next  two  or  three 
months,  and  I  will  kindly  ask  you  to  withdraw 
this  note  and  hold  it  until  that  time.  Of  course 
I  cannot  prevent  you  from  bringing  suit  if  yea 
so  desire,  but  you  will  get  it  quicker  the  other 
way  and  I  certainly  think  that  you  owe  me 
this  much  courtesy  for  donating  you  the  $1,000 
on  the  worthless  stock.*' 

On  the  following  day  he  wrote  plaintiff's 
attorney,  saying  he  had  an  understanding 
with  plaintiff,  when  he  purchased  the  stock, 
which  "turned  out  to  be  absolutely  worth- 
less," that  he  would  give  him  all  the  time 
he  wanted  to  pay  the  note,  and  further  said 
he  had  written  plaintiff,  and,  as  soon  as 
he  heard  from  him,  he  would  again  write 
the  attorney.  And  on  the  6th  of  April,  1912, 
he  again  wrote  the  attorney,  answering  an- 
other letter  from  him  of  the  2d  of  April.  In 
this  letter  he  said: 

"I  wrote  Mr.  Coffman  saying  that  if  it  was 
satisfactory  I  would  pay  this  note  between  now 
and  the  1st  of  May,  but  have  not  yet  heard 
from  him.  I  hope  you  will  hold  this  up,  as  it 
is  not  necessary  to  bring  suit  to  get  it" 

[2-4]  Those  letters,  and  the  repeated  re- 
newals of  the  note,  some  of  them  made  long 
after  defendant  knew,  or  should  have  luiown, 
if  he  had  been  reasonably  dUlgent,  of  the 
alleged  fraud  or  failure  of  consideration,  are 
facts  and  circumstances  wholly  inconsistent 
with  his  testimony  and  present  contention. 
They  establish  a  waiver  of  any  such  defense 
as  he  now  sets  up  in  his  plea,  and  prove  his 
election  to  abide  by  the  contract.  One  of 
the  letters  contains  his  express  promise  to 
pay  the  note  by  a  certain  time,  if  suit  should 
be  withheld;  and  suit  was  not  actually 
brought  until  after  that  time  had  expired. 
Defendant's  opportunity  to  discover  the 
fraud,  if  any  there  was,  by  reason  of  his 
ofiicial  connection  with  the  company,  was 
ample.  His  frequent  renewing  of  the  note 
and  payment  of  interest  without  complaint, 
and  his  letters  above  referred  to,  are  con- 
trolling facts  and  circumstances,  which  the 
Jury  seem  to  have  disregarded.  They  are 
of  vastly  more  Importance  than  mere  oral 
testimony,  and  were  sufiicient  to  have  turned 
the  scales  of  Justice  in  plaintlff*s  favor. 
They  conclusively  show  a  waiver  by  defend- 
ant of  any  defenses  averred  In  his  special 
plea,  even  if  they  had  an  existence  in  fact, 
a  question  which  we  cannot,  and  do  not, 
decide.  They  prove  his  election,  after  he 
had  ample  opportunity  to  know  of  the  al- 
leged fraud,  to  remain  bound  by  his  con- 
tract, and  are  sufficient  to  overcome  his  oral 
testimony.  A  party  who  seeks  to  av<Hd  a 
contract  for  fraud  must  act  promptly  after 
the  discovery  thereof.  Williams  v.  Maxwell, 
45  W.  Va.  297,  81  S.  B.  909;  University  of 
Virginia  ▼.  Snyder,  100  Va.  567,  42  S.  E.  337; 
Campbell  ▼•  Building  Ass'n,  98  Va.  729,  37 
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S.  E.  360;  Hurt  t.  MiUer,  95  Va.  32,  27  S. 
E.  831.  A  contract  procured  by  fraud  is 
not  absolutely  void,  but  voidable  at  the  elec- 
tion of  the  party  defrauded.  He  may  elect 
to  repudiate  it  or  to  be  bound  by  it,  and  if 
he  elects  to  ratify  it,  after  knowledge  of  the 
fraud,  he  is  bound  by  his  election,  and  can- 
not thereafter  repudiate  it  He  can  make 
but  one  election,  and  that  he  may  do  by 
word  or  act.  Acts  which  disclose  an  inten- 
tion to  abide  by  the  contract  are  sufficient  to 
prove  an  election.  Authorities  above  cited, 
and  Wilson  v.  Hundley,  96  Va.  96,  30  S.  E. 
492,  70  Am.  St  Rep.  837. 

[6]  It  was  not  necessary,  as  counsel  con- 
tend, that  plaintiff  should  have  replied  spe- 
cially to  defendant's  special  plea,  before  he 
could  be  permitted  to  prove  an  estoppel  or 
waiver  by  defendant  The  special  plea  was 
filed  pursuant  to  section  5,  c.  126  (sec.  4825) 
Code  1913,  permitting  certain  equitable  de- 
fenses to  be  set  up  in  defense  of  an  action 
at  law,  and  section  6  (sea  4826)  of  that 
chapter  expressly  permits  a  plaintiff,  on  gen- 
eral replication  to  such  plea,  to  •*give  in  evi- 
dence, on  such  issue,  any  matter  which  could 
be  given  in  evidence,  under  a  special  replica- 
tion if  such  replication  were  allowed."  It 
dispenses  with  the  necessity  of  a  special  rep- 
lication to  a  special  plea  authorized  by  sec- 
tion 5,  by  saying:  "Every  such  issue  in  fact 
shall  be  upon  a  general  replication  that  the 
plea  is  not  true."  See  also  Quaker  CJity  Nat 
Bank  v.  Showacre,  26  W.  Va.  48.  The  au- 
thorities cited  and  relied  on  by  defendant's 
counsel  do  not  apply  in  the  case  of  a  special 
plea  authorized  by  section  5,  c.  126.  More- 
over, defendant  also  pleaded  the  general  is- 
sue to  the  declaration,  and  on  that  issue 
plaintiff  had  the  right  to  rebut  defendant's 
evidence  by  proving  an  estoppel  or  waiver 
of  defenses. 

The  verdict  was  clearly  against  the  over- 
whelming weight  of  evidence,  and  the  court 
properly  set  it  aside.  It  did  not  rest  alone 
upon  conflicting  testimony  of  witnesses.  The 
facts  and  circumstances,  not  denied,  which 
we  have  herein  referred  to,  should  have  con- 
trolled the  Jury's  finding. 

[8]  Plaintiff's  instruction  No.  1  was  erro- 
neous, and  should  not  have  been  given.  It 
told  the  Jury  they  could  not  find  for  defend- 


ant, on  the  ground  that  plaintiff  promised 
to  return  the  note  and  take  back  the  stock, 
if  they  should  believe  such  promise  was 
made,  but  not  in  writing,  and  was  not  to  be 
performed  within  a  year.  Defendant  testi- 
fied that  there  was  an  agreement,  at  the 
time  he  bought  the  stock,  to  cancel  the  trade 
if  he  became  dissatisfied,  but  it  is  not  pre- 
tended that  it  was  in  writing,  and  there  is 
no  evidence  whatever  when  it  was  to  be  per- 
formed. Plaintiff  denies  that  there  was  any 
agreement  of  that  kind.  If  such  an, agree- 
ment was  in  fact  made,  the  time  when  it 
was  to  be  performed  was  indefinite,  accord- 
ing to  the  only  evidence  on  the  question,  and 
depended  on  the  time  when  defendant  should 
become  dissatisfied  with  his  purchase  of 
stock,  which  might  have  been  within  a  year. 
There  was  nothing  in  the  nature  of  the 
agreement  which  would  necessarily  extend 
its  performance  beyond  a  year.  Therefore 
there  was  no  evidence  on  which  to  submit 
the  time  of  performance  to  the  jury.  The 
performance  being  possible  within  a  year, 
the  agreement,  if  made,  was  not  unenforce- 
able because  not  in  writing.  McCHanahan  v. 
Otto-Marmet  Coal  &  Mining  Co.,  74  W.-Va. 

,  82  S.  E.  752;    Reckley  v.  Zenn,  74  W. 

Va.  43,  81  S.  E.  565. 

The  first  part  of  plaintiff's  instruction  No. 
6  is  also  erroneous.  The  stock  need  not  have 
been  entirely  worthless  at  the  time  defendant 
purchased  it,  to  entitle  him  to  set  up  the 
defense  of  fraud. 

We  have  carefully  considered  all  the  other 
instructions  given  on  behalf  of  plaintiff  and 
we  think  they  were  properly  given. 

[7]  It  was  no  abuse  of  Judicial  discretion 
to  set  aside  the  verdict  and  grant  a  new 
trial,  without  requiring  plaintiff  to  pay  the 
costs.  Section  5,  c.  138  (sec  5080),  Code 
1913.  The  trial  court  has  wide  discretion 
in  the  matter  of  requiring  payment  of  costs, 
on  granting  a  new  trial,  and  this  court  will 
not  interfere  with  such  discretion,  unless  it 
appears  to  have  been  abused.  Garber  v. 
Blatchley,  51  W.  Va.  147,  41  S.  E  222.  The 
record  discloses  no  reason  why  plaintiff 
ought  to  have  been  required  to  pay  the  costs. 
It  was  no  fault  of  his  that  he  did  not  get 
a  verdict  on  the  first  trial. 

The  order  appealed  from  is  affirmed. 
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